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.1 The term of reference of the Commission

.1 The Commissioners are required by their Commission, as affected by the

Royal Commission into Commercial Activities of Government Act 1992, to inquire and report

whether there has been -

(a) corruption;

(b) illegal conduct; or

(c) improper conduct,

by any person or corporation in the affairs, investment decisions and business

dealings of the Government of Western Australia or its agencies, instrumentalities

and corporations in respect of the Teachers Credit Society and the Swan Building

Society and further to report whether -

(d) any matter should be referred to an appropriate authority with a view to the

institution of criminal proceedings; or

(e) changes in the law of the State, or in administrative or decision making

procedures, are necessary or desirable in the public interest.

.2 The term of reference refers to both the Teachers Credit Society ("the

Society") and the Swan Building Society.  There is, however, no such connection between the

two Societies as would have made it helpful to conduct a single inquiry.  The one factor

common to each Society is that it was a financial institution which was "rescued" by the

Burke Government in the months prior to the October 1987 stock market crash.

.3 The term of reference does not require us to focus narrowly on the rescue of

the Society.  Rather, our concern is with the affairs, investment decisions and business

dealings of the Government of Western Australia or its agencies, instrumentalities and

corporations and, in particular, with the question whether there has been any corruption,

illegal conduct, or improper conduct by any person or corporation in those activities.  We

have not been concerned to examine the activities of the Society which have no connection

with the Government or its agencies, instrumentalities and corporations.
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.2 Statutory and general background

.1 The name of the Society was the WA Teachers' Credit Society Limited.  It was

registered in 1971 as a Society under the Co-operative and Provident Societies Act 1903.  Its

name was included in the First Schedule to the Credit Unions Act 1979 ("the Act") and, with

the coming into operation of the Act, the Society became registered as a credit union

(section 24).

.2 Under the Credit Unions Act as originally enacted, a credit union was a co-

operative, non-bank financial intermediary having limited aims and objectives.  By section 6

of the Act, the objects of a credit union were:-

(a) to raise a fund by subscriptions of its members and in any way authorised by

the Act;

(b) to make loans from that fund to its members as provided by or under the Act

and the rules of the credit union;

(c) to encourage habits of thrift among, and render services to, its members.

Amongst the powers conferred on a credit union by section 7 was the power to render

advisory and other services to its members in accordance with its rules.

.3 With limited exceptions, by virtue of section 54 of the Act, loans could only

be made by a credit union to a natural person who was a member.  Accordingly, it was not

possible for a credit union to make loans to a corporation.  That restriction was repealed in

1987.

.4 Prior to the Act, the Registrar of Friendly Societies was responsible for the

supervision of co-operative and provident societies, many of which, including the Society,

became credit unions.  At that time, there was also a Registrar of Building Societies,

appointed under the Building Societies Act 1976.  The Registrar of Friendly Societies assumed

the office of Registrar of Credit Unions by virtue of section 145(4) of the Act.  Early in 1982,

the Registries of the various non-bank financial intermediaries in the State were brought

together in the one office.  At the same time, the Minister for Housing became the Minister

responsible for the administration of the legislation dealing with those intermediaries.
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.5 In 1984, substantial amendments were made to the Act for the express purpose

of enabling credit unions to operate more freely in the market place and to offer a wider

variety of financial services to their members.  Those amendments came into force on

15 March 1985.

.6 The amendments empowered a credit union, inter alia, to make a "continuing

credit arrangement" with a member.  The  definition of "continuing credit arrangement" was

such as to encompass line-of-credit loans, revolving credit loans, cheque-issuing facilities and

credit card facilities (section 4(1)).  A credit union was now empowered to issue various

classes of shares with differing rights, rather than being confined, as before, to issuing only

one class of shares, all ranking equally (section 45(3)).

.7 These changes occurred at a time of general deregulation of financial markets

in Australia following the election of the Hawke Federal Labor Government in 1983 and the

implementation of many of the recommendations contained in the Final Report of the

Committee of Inquiry into the Australian Financial System (the Campbell Report)

of September 1981.  Implementation of the Campbell Report carried with it the prospect of

a much more competitive financial sector in Australia than had previously been the case.  For

the Society, it meant competing with banks in order to attract depositors' funds and engaging

in different forms of lending to maintain its profit margin.

.8 General deregulation of financial markets, including those in which non-bank

financial intermediaries operated, carried with it significant implications for the latter

institutions.  In particular, the small capital base of credit unions was seen as an impediment

to their growth in a deregulated market.  That problem had been identified clearly in the

Campbell Report.

.9 The Campbell Report, in paragraphs 19.7 - 19.14, made some interesting

comments with respect to investor protection in relation to deposit-taking intermediaries

("DTIs").  It is to be regretted that some of the advice appears not to have been heeded:

"19.7 The rationale for government intervention to protect
depositors is centred on arguments about efficiency, stability and
confidence, and the social benefits of protecting small depositors; these
considerations need to be balanced against the costs of intervention - not
least the costs of enforcement and compliance.
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19.8 Prudential regulation can promote a more efficient
use of resources by providing 3labelled3 risk information for all
depositors, thus avoiding duplication of information-search effort.

19.9 Prudential regulation of DTIs may also be seen as
helpful to efficiency, to the extent that it underpins confidence and
stability.  If a group of intermediaries were subject to periodic losses of
public confidence (as indeed has happened in the past), whether as a
result of concern about solvency or liquidity, the ability of these
intermediaries to mobilise and allocate funds efficiently would be
impaired.  This might have particularly severe effects on those sectors
of the economy (e.g. housing) which are most dependent on stable and
substantial flows of credit from those institutions.

19.10 The Committee recognises that, as an important
market discipline, individual institutions should be allowed to fail; the
concern of the authorities should be with the promotion of general
stability.

19.11 Particular importance is attached to a stable and
reliable banking system; a banking collapse would create substantial
disturbance in financial markets and thus in the economy as a whole.  In
this regard, a critical consideration is the central role played by the
banks in the provision of key elements of the payments mechanism.

19.12 Governments have assumed a degree of
responsibility for small depositors because of the belief that they are
unsophisticated in financial matters, and many of them, being of modest
means, would suffer hardship as a result of any major investment losses.
The generally unsettled economic and financial climate since the early
1970s, and with it an increased exposure to risk, has increased the
concern of governments for the protection of small investors.

19.13 This concern is understandable, and it suggests the
need for at least some risk-free investment outlets within the system.
But equally, it points to the desirability of educating depositors on risk
awareness.  It should not imply the elimination of all risk for all
depositors.

19.14 The Committee believes that some form of
depositor protection is important, for both economic and social reasons.
However, it should be recognised that the closer the relationship of DTIs
with the authorities, the more 3secure3 they are generally perceived to
be.  This raises two further problems:



12 - 6

@If DTIs believed they would be 3rescued3 whenever threatened with
failure, they might have less incentive for prudent management; in
turn, this might lead to even greater pressure for government
protection; and

@if, in keeping with their secure image, DTIs were expected or required
to adopt extremely conservative lending/investing policies, this
might create a 3gap3 in the supply of risk capital."

.10 Whilst the 1984 amendments to the Act reflected a significant change in the

nature and direction of credit unions in financial markets, there were no corresponding

changes in the nature or level of Government supervision of credit unions or in the allocation

of resources for that task.  Nor, it should be added, were there any corresponding changes in

the management of the Society to accommodate the new environment.  As

Mr Bruce Brotherson, the Registrar of Credit Unions from 1982 to 1986, accepted, the need

then arose for a different type of person, with different expertise, to administer and regulate

credit unions.  Mr Brotherson could not, however, recall discussing with the responsible

Minister, Mr Keith Wilson, the need to increase the regulatory capacity of the Registry.  It

appears that the full implications of the changes were insufficiently understood by the

Government and by sections of the credit union industry, or, if understood, were not faced up

to.

.11 The Registrar of Credit Unions, by virtue of section 145(1) of the Act, was

obliged to carry out the duties and functions vested in him by or under the Act.  The Registrar

may properly be characterised as an independent statutory officer.  His status was emphasised

by other provisions in the Act which gave the responsible Minister the power to direct the

Registrar only on matters of policy.  Section 145(2) and (3) provided: 

"(2) The Registrar shall as and when required by the Minister
furnish reports with respect to the policy he is pursuing, or proposes to
pursue, in the exercise or discharge of any of his powers, authorities,
duties and functions under this Act.  

(3) The Minister may issue directions to the Registrar on
matters of policy and the Registrar shall observe and carry out the
directions given."  

These statutory provisions governed the relationship between the Registrar and the
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responsible Minister at all material times.  

.12 Under the Act at the material times, various provisions were designed to

ensure the prudential management and operation of credit unions.  For example:

(a) The power of a credit union to raise money for its purposes was controlled by

section 10.

(b) The manner in which a credit union could invest any of its funds not

immediately required for its objects was restricted by section 51.

(c) Limits as to the amounts and the term of loans and maximum credit limits in

respect of continuing credit arrangements could be imposed by the Registrar

under section 55.  The Minister was empowered by section 57(1) and (1a) to

fix the maximum rate of interest that could be charged by credit unions on

their loans and continuing credit arrangements.

(d) By section 56(2), a credit union was prohibited from making a loan to, or a

continuing credit arrangement with, a member unless there were reasonable

grounds for its board to believe the member had, and would continue to have,

an income or other financial resources sufficient to provide for the repayment

or payment, and servicing, of the indebtedness of the member under the loan

or arrangement.

(e) By section 60(1), a credit union was obliged to maintain not less than the

prescribed proportion of its "withdrawable funds" as "liquid funds".  The

prescribed proportion was, at all material times, 7% (section 60(2)(b)).

(f) By section 60(4), a credit union was prohibited, in any month, from

approving, undertaking or offering to make a loan if the amount of its liquid

funds as at the last day of the preceding month, less the amount of the

proposed loan, would represent less than the prescribed proportion of the sum

of its share capital and the amount held by it on deposit.  That proportion was,

at all material times, 7% (section 60(2)(b)).

(g) A credit union was required by section 61 to maintain a reserve amounting to
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not less than 22%, or such other percentage as might be prescribed, of its

aggregate assets as at the beginning of the last preceding financial year.  If a

credit union was unable to comply with this requirement in any year, the

Registrar was empowered to vary the obligation.

(h) By section 167, the Registrar was empowered, with the approval of the

Minister, if he considered it expedient to do so in the interests of members of,

or of persons who were or might become members of, the credit union or had

deposited or might deposit money with it, by notice in writing to suspend the

operations of a credit union.

.13 A number of provisions in the Act required credit unions to supply information

to the Registrar concerning their operations.  Section 95(1) required them, in respect of each

financial year, to lodge a true copy of the balance sheet, income and expenditure account,

sources and application of funds statement and other statements and reports prepared in

pursuance of the Act and laid before their annual general meetings.  In the exercise of his

power under regulation 37(5) of the Credit Unions Regulations, the Registrar required credit

unions to lodge quarterly reports with the Registrar covering such matters as deposits, loans,

liquidity, assets and overdue accounts.  Pursuant to the same regulation, the Registrar also

required credit unions to provide him with monthly liquidity reports to enable him to verify

whether the provisions of section 60 of the Act were being observed.  The Registrar was

further empowered, by section 152(1) of the Act, to inspect the books of a credit union "[f]or

the purpose of ascertaining whether the provisions of [the] Act or of the rules of a credit union

... have been or are being complied with".

.14 An obligation of secrecy was imposed upon the Registrar by section 153 of

the Act, which provided as follows:

"153. (1) Subject to this section, the Registrar or any other
person appointed or employed for the purposes of this Act or authorised
to discharge any function for or on behalf of the Registrar under this Act
shall not, except to the extent necessary to perform his official duties or
discharge such a function, either directly or indirectly and whether
before or after he ceases to be Registrar or to be so appointed, employed
or authorised, make a record of or divulge or communicate to any person
any information that is gained by or conveyed to him by reason of his
being Registrar or being so appointed, employed or authorised, or make
use of any such information for any purpose other than the discharge of
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his official duties or the discharge of that function.

Penalty: $2 000 or imprisonment for one year, or both the fine and
the imprisonment.

(2) Nothing in subsection (1) precludes a person from
producing a document to a court in the course of criminal proceedings
or proceedings under this Act, or from divulging or communicating to
a court in the course of such proceedings any matter or thing coming
under his notice in the performance of his official duties or discharging
a function referred to in that subsection."

A further confidentiality requirement applied to any person making an inspection of a credit

union's books under section 152(1) of the Act (section 152(2)).

.15 There is no suggestion that, prior to 1986, the Registrar had found it necessary

to intervene in the management of any credit union.  The approach adopted was, if possible,

to conduct an annual inspection of each credit union; but the Registry was not well resourced,

and it was difficult to achieve this aim.  Additionally, the Registrar's office monitored the

performance of credit unions by examining their monthly and quarterly returns and annual

reports and noting any emerging trends.  If necessary, these trends were brought to the

attention of the Registrar.  On occasions, the Registrar would consider it appropriate to speak

to the management or to the board of a credit union regarding matters of concern.

.16 During the first nine months of 1986, the personnel within the Registry

available to supervise some 33 credit unions consisted of Mr Brotherson, who, as noted

earlier, was also responsible for the supervision of a number of other non-bank financial

intermediaries, Mr Frank Morisey, who was the Deputy Registrar of Credit Unions, and

Mr Frank Corbellini, an Inspector of Credit Unions.  Mr Morisey and Mr Corbellini were the

officers within the Registry directly responsible for carrying out inspections of credit unions.

They also had responsibilities in respect of friendly societies and co-operative and provident

societies.  Mr Morisey had undertaken inspections of credit unions since about February

1985, before which his experience had been in relation to the inspection of building societies.

He was at the relevant time a qualified accountant, holding a Diploma in Accounting from the

Perth Technical College and the degree of Bachelor of Business, with an accounting major,

from Curtin University of Technology.  Mr Corbellini held a Certificate in Accounting from

the Perth Technical College, obtained in about 1985.  He commenced working in the Registry

early in 1985, and prior to July 1986 he had been involved in approximately eight inspections
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of credit unions.

.17 Mr Brotherson was able to keep himself informed on matters affecting credit

unions through his position as Chairman of the Credit Union Advisory Committee established

under section 170 of the Act.  That Committee met monthly and was constituted by the

Registrar and four other members drawn from the credit union industry.  At the relevant time,

Mr Alex Clark, the General Manager of the Society, was a member.  The Committee

discussed issues of general concern to the industry, rather than matters relating to particular

credit unions.  The discussions regularly included movements in interest rates.

.18 During his term of office as Registrar, Mr Brotherson met on a weekly, or

sometimes fortnightly, basis with his Minister.  It was his practice to raise at their regular

meetings any matters affecting credit unions which, he considered, required the Minister's

attention, such as interest rates, the methods of lending and the growth of credit unions.  At

no time did he provide any details of the operations of financial institutions under his

supervision.

.3 Commercial lending by the Society and the Registry's inspection in July 1986

.1 After the 1984 amendments to the Act came into effect, the Society began to

engage in what has been referred to as "commercial lending", that is, the making of loans and

entering into continuing credit arrangements (overdraft arrangements) in substantial amounts

for the purposes of commercial enterprises.  Traditionally, the Society had lent its funds in

relatively modest amounts to members for their personal requirements, such as the purchase

of motor cars or adding to or renovating their homes.

.2 The Society's external auditors for the 1985 and 1986 financial years were

Forbes Bradbury, a firm of chartered accountants, later merged in Gorey Middleton and

Forbes.  Mr Wayne Clark, who was not related to Mr Alex Clark, was the partner primarily

responsible for the audit of the Society for the financial year ending 30 June 1985.  He was

aware that commercial loans had been made by the Society in that period, but he believed that

the amounts involved were relatively small.  By the time he became engaged in the audit of

the Society for the following financial year, however, a significant number of large

commercial loans had been made.

.3 The Registry did not undertake any inspection of the Society during the
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financial years ending 30 June 1985 and 1986.  An inspection was, however, commenced on

7 July 1986 by Mr Morisey and Mr Corbellini.  Both Mr Brotherson and Mr Morisey claimed

that, prior to July 1986, they were unaware of specific commercial loans made by the Society,

although they were generally aware of the entry by credit unions into the commercial lending

field.  When asked about his awareness in this regard, Mr Morisey explained that, although

he had heard various rumours, he had paid no regard to them and he had only become aware

of commercial lending by the Society in the course of his inspection.  He admitted, however,

to being aware of the rapid asset growth in the Society and of the inability of the Society to

meet its statutory reserve obligations for the year ending 30 June 1985.  In 1986, for the

second year in succession, the Registrar agreed to a reduction in the Society's reserve

requirements.  Mr Morisey also said that, while he had no specific knowledge of commercial

lending by the Society, it had been put to him by various people in the industry that

commercial lending was "the way to go, because it was getting very hard to generate

sufficient profits in the normal business of borrowing and lending".

.4 Mr Brotherson indicated that, prior to the inspection, he was aware, both from

meetings of the Advisory Committee and from other sources, that the Society was offering

higher interest rates than other credit unions.  He claimed that this was only a matter of

concern to him to the extent that he was endeavouring to keep interest rates in the financial

industry as low as possible in order to help home-buyers, in particular.  Mr Morisey conceded

that he had fielded many telephone inquiries as to how Mr Alex Clark could "make a profit

on his money", given the high interest rates the Society was then paying to attract funds.

.5 It was with this limited knowledge that Mr Morisey and Mr Corbellini

commenced their inspection of the Society.  Mr Morisey explained that, when he began an

inspection, he was already aware of the contents of the credit union's statutory liquidity

returns, its profit and loss statements and the information contained in the Register of

Directors filed in the Registry.  He would first speak with the chief executive officer of the

credit union.  Thereafter, he would examine the liquid funds and endeavour to assess the

liquidity position of the credit union on the day, to ascertain whether it met the statutory

requirement.  He would then proceed to examine the liabilities and loans portfolios to verify

that they had a reasonable spread of investors and borrowers.  According to Mr Morisey, he

followed his usual practice on the occasion of his inspection of the Society.

.6 Mr Morisey stated that the only specific matter of concern to him when he

commenced his inspection of the Society was his knowledge, gained from an examination of
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the Society's liquidity returns, that it had a large amount of funds deposited on a constant

basis with Rothwells Limited ("Rothwells").

.7 The inspection was completed on 22 July 1986, having occupied just over two

weeks.  Mr Morisey then prepared a report, dated 30 July 1986, which he submitted to the

Registrar.  In that report, Mr Morisey listed eight areas of major concern with the operations

of the Society:

(a) the heavy reliance placed upon the General Manager, Mr Alex Clark;

(b) the Society's association and volume of business with Rothwells;

(c) the existence of large loans;

(d) the arrears position, and the making of undocumented and unauthorised

alterations to the terms and conditions of loans;

(e) only the nominal limits, and not the secured limits of overdrafts being shown

on the computer reports;

(f) loans to directors;

(g) the existence of dormant accounts, and the lack of any programme to isolate

them; and

(h) the absence of an internal audit.

.8 Mr Morisey said he discussed these major areas of concern with

Mr Alex Clark before the completion of his inspection.  He recognised, however, that he may

not have been as blunt with Mr Clark about some of the matters in their discussion as he was

in his report.  He conceded that this was particularly so in relation to his criticisms of

Mr Clark's management style.  The significance of Mr Clark's overbearing personality and his

automatic rejection of any criticisms made of him cannot be overemphasised.  He dominated

his directors and there appears to have been a marked reluctance on the part of the auditors

and officers within the Registry to challenge Mr Clark in the manner in which he should have

been challenged.
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.9 The report made particular mention of large loans to Mr Robert Martin,

Mr Pietro Tilli and Mr Laurie Potter, three of the four major borrowers.  The other major

borrower was Mr Keith Turner.  The exposures to these borrowers were to prove critical

factors in the Society's eventual collapse.  Their loans then aggregated $45.14 million, or 13%

of the total loan portfolio.  In each case, the loan exceeded the capital base of the Society.

Mr Morisey said he had never seen exposures of this magnitude and he was unhappy with the

situation, being aware that other financial institutions, such as banks and building societies,

were restricted by statutory prudential limits from making such large loans.  He also noted in

his report that the sheer size of the loans portfolio and the constant renegotiation of loans had

made it almost impossible for him to assess whether a provision of $400,000 for doubtful

debts in the Society's accounts was sufficient.  Mr Morisey stated in evidence, although not

in his report, that he had difficulty in conducting the inspection by reason of the inadequate

system of documentation of loans.  The report clearly identified the substantial factors which

ultimately led to the collapse of the Society.  Their significance may not have been

appreciated fully at the time.  Hindsight is obviously of great value in this respect, but there

were serious warning signs then apparent in relation to the management of the Society.

.10 The issues raised by Mr Morisey in his report to the Registrar were, on their

face, serious criticisms of the Society, in respect of which immediate remedial action was

called for by the Society.  According to Mr Morisey, many of the matters raised by him were

not new to Mr Brotherson.  It appears, however, that there was no discussion between

Mr Brotherson and Mr Morisey after the submission of the report as to what action, if any,

should be taken by the Society or by the Registrar to deal with the problems which had been

revealed.  This is surprising in the light of Mr Morisey's belief that his report was something

of a "red alert".

.11 Following his receipt of Mr Morisey's report, Mr Brotherson wrote to

Mr Alex Clark by letter dated 30 July 1986, briefly identifying particular problems, including

liquidity, the loans portfolio and dormant accounts.  He indicated that he would like to meet

with Mr Clark and the Chairman of the Society for an informal discussion in the near future.

The terms of the letter did not reflect fully the seriousness of the matters raised in the report.

.12 The board of the Society consisted of seven directors.  The directors at this

time were Mr Brian Flemming (Chairman), Mrs Audrey Baldock (Vice Chairman),

Mr Barry Markey (Treasurer), Mr David Forster, Mr Trevor Lloyd, Mr Jeff Bateman and

Mr Joseph Bodlovich.  Mr Bodlovich was also the Assistant General Manager of the Society.
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Under the Society's rules, the General Secretary of the State School Teachers Union was the

Secretary of the Society.  The Secretary was not a member of the board, but was required to

attend its meetings.  The Secretary had no vote and was only entitled to speak when permitted

to do so.  The Secretary of the Society at all relevant times was Ms Anne Marie Heine.  By

some informal arrangement, it appears that the board created an "executive" consisting of the

Chairman, Vice Chairman and Treasurer.  The "executive" had no authority under the Act or

under the rules of the Society.  Under the rules, the General Manager of the Society was

responsible to the Chairman for the supervision and control of the Society's office and

business.

.13 The executive directors did not have the expertise and experience to equip

them for the task which they were called upon to perform.  Mr Flemming became an inaugural

director of the Society in 1971, and he was elected Chairman in about 1977.  He was a

lecturer in computing at the Perth Technical College and qualified as an accountant, although

he had never worked as an accountant and never taught accounting.  Mrs Baldock became a

director of the Society in September 1980.  She had no experience of any consequence in the

operation of a business enterprise.  She was a primary school teacher, and held a teacher's

certificate.  Mr Markey became a director of the Society in August 1975, and he was

appointed treasurer in 1978.  He was a teacher, lecturing in accounting, mainly in taxation,

at Perth Technical College and Leederville Technical College.  He became the Deputy

Principal and later Principal of Leederville Technical College, a position from which he

retired on 5 December 1991.

.14 Mr Brotherson did not meet with Mr Alex Clark and the Chairman of the

Society to discuss the issues arising from the inspection until 22 September 1986, only a few

days prior to his retirement.  That the meeting did not take place for so long after the report

had been completed may be thought to indicate a lack of concern on Mr Brotherson's part as

to the significance of those issues.  Mr Brotherson could not recall any particular reason for

his delay, other than his imminent retirement.

.15 At the meeting, Mr Brotherson discussed with Mr Flemming and Mr Clark

each of the matters raised in the report.  A file note made by him following the meeting

indicated that he received various assurances that steps would be taken to resolve the

identified problems.  He was assured, for example, that steps would be taken to ease the

burden upon Mr Clark as General Manager, that the amount invested in Rothwells was down,

that Mr Clark would look into the problems with respect to the directors' loans, that a proper
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authority would be obtained when the terms and conditions of loans were altered, that the

question of secured limits on overdrafts was being reviewed, that continuous checks on

dormant accounts were important, and that internal control could be "stepped up" in certain

areas.  As to the question of large loans to individual members, "such as Messrs Martin, Tilli,

Turner and Potter", Mr Brotherson pointed out that permanent building societies were not

permitted to make loans in excess of 22% of their aggregate assets and that banks were

confined to loans being within 10% of shareholders funds.  Mr Clark apparently spoke at

some length about the adequacy of the security held by the Society for each of the loans in

question and of "his intimate knowledge of the details relating to the affairs of each group

receiving the loans".  This was to be a constant explanation put forward by Mr Clark.

.16 On the basis of Mr Brotherson's file note and his evidence relating to this

meeting, it would seem that he merely identified his concerns and dutifully noted the

responses he received, but did not impress upon Mr Clark and Mr Flemming the need for the

Society to take urgent action to address those concerns.  Mr Brotherson considered that such

a view of his actions would be unfair.  He appears to have assumed that the representatives

of the Society would appreciate, by reason of their having been called to meet with him, the

significance of the issues he raised and, without more, the need to take appropriate remedial

action.  If he did make this assumption, and he may well have done, it was not soundly based.

Mr Flemming recalled the meeting mainly by reason of its association with the impending

retirement of Mr Brotherson, and although he accepted that concerns had been raised by

Mr Brotherson, he said Mr Clark, "in his usual persuasive way, managed to satisfy any

problems he may have had".  Unfortunately, neither at this time, nor until much later, does

it appear that anyone was prepared to stand up to Mr Clark and challenge his confident

statements as to the manner in which he was running the affairs of the Society.

.17 Mr Brotherson indicated that, in a case such as this, there would normally have

been some follow up action within a short time after the report had been received; but he did

not advise anyone that this might be necessary following his retirement.  Nor did his file note

advise that any action was necessary in the future.  He considered, however, that Mr Morisey,

who became Acting Registrar on his retirement at the end of September 1986, would not have

needed any instruction in this regard.  

.18  One month after his retirement, Mr Brotherson undertook a consultancy for

the Government in relation to the Working Party, which had been established in October 1986

to review the appropriateness of the legislation governing credit unions and building societies.
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The consultancy lasted until March 1987.  During this period, he also served with

Mr Kevin Edwards, who was then the Chief Executive of the Department of Premier and

Cabinet, and Mr Tony Lloyd, who was then Assistant Under Treasurer, on a selection

committee for the appointment of the new Registrar.  Mr Brotherson did not recall advising

either Mr Edwards or Mr Lloyd regarding any problems in the Society.  He did, however,

recall hearing either Mr Robert Boylen, the Under Treasurer, or Mr Lloyd, at one time, "sort

of saying they were a little bit perturbed or interested or something in the fact that they'd

heard the rumour that the Teachers were not in very good nick".  He thought this had been

said to him during the period of his consultancy, but it could have been in the following

month.

.4 The external audit for the year ending 30 June 1986

.1 At the time the Registry officers were conducting their inspection of the

Society in July 1986, Gorey Middleton & Forbes, in which the former auditors, Forbes

Bradbury, had now merged, were engaged in the audit for the year ending 30 June 1986.

Mr Wayne Clark was designated the signing partner for that audit.  

.2 Mr Wayne Clark became concerned about a number of matters which had been

identified during the course of the audit.  On 1 July 1986, the auditors wrote to

Mr Alex Clark, raising a number of audit concerns.  Those concerns were detailed in a

schedule to the letter, entitled "Report to Management - June 1986", which dealt with safe

custody procedures, the real estate trust account and the loans funding procedure.  It included

a suggestion that an internal auditor should be appointed.  The auditors specifically

recommended that an independent review of the loan procedures and policies should be

conducted to decide whether a senior officer with extensive experience in commercial lending

should be appointed to the Society.  The report in draft form was discussed by

Mr Wayne Clark with Mr Flemming on 26 June.  The auditors' letter was itself expressed in

extremely mild terms:

"... we wish to reiterate that our suggestions were made on a
constructive basis and were not intended to reflect any criticism of
Mr Clark or the executives or directors of the Society."

.3 Mr Alex  Clark responded to the audit report by letter dated 9 July 1986.  His

response, which was variously dismissive and defensive, was rightly considered by the

auditors to be inadequate.  For example, in response to an item dealing with the review and

approval of commercial loans, he wrote:
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"I consider this item to be an insult to me, my senior staff and to the
Board of Management of the Society and shows on your part, a
complete lack of understanding of the concept of Credit Unions, the
historical capital based structure under which we are forced to operate
and the internal operations of this Society.

I would suggest your comments would have some validity if you had
some knowledge of how financial organisations work.

I would remind you that I have had 25 years experience in finance and
with respect, I know what I am doing.  Every loan is discussed with one
and mostly two of my senior colleagues."

Attack was seen by Mr Alex Clark to be the best means of defending what was, in reality, an

indefensible position.

.4 In another letter, also dated 9 July 1986, Mr Alex Clark appears to have

responded further to the criticisms of the auditors by terminating their tax advisory service

to members of the Society.  Mr Peter Forbes, a partner in the firm, was obviously

disappointed to learn of this decision and, on 10 July 1986, he wrote to Mr Clark seeking

reasons for it.

.5 On 16 July 1986, the auditors forwarded a copy of their management report,

incorporating Mr Alex Clark's responses, to Mr Flemming.  On the same day, at the request

of Mrs Baldock, Mr Forbes met with her.  No contemporaneous note of that meeting was

made either by Mr Forbes or by Mrs Baldock, although each later prepared a note.  There was

some disagreement between Mr Forbes and Mrs Baldock as to precisely what occurred at their

meeting.  For the present purposes, it is not necessary for us to resolve any conflict in their

evidence.  Both agreed that some of the audit concerns were discussed and that the names of

Mr Potter and Mr Turner were raised as major borrowers from the Society.  Each accepted

that the management style of Mr Alex Clark was discussed, as well as the need for a senior

loans officer to be appointed to deal with commercial loans.  

.6 The fact that Mrs Baldock sought a meeting with Mr Forbes, who had been

responsible for the Society's audit between 1975 and 1985, demonstrated that she entertained

serious concerns about the Society and, in particular, about its management and financial

position at the time.  It is also clear from the evidence of Mr Forbes that he had grave

concerns at the time of the 1986 audit about the financial soundness of the Society and the



12 - 18

adequacy of its management.  We accept that Mr Forbes expressed his views to Mrs Baldock

in a forthright manner.

.7 Subsequent to these events, apparently at the invitation of Mr Flemming, who

had become aware of tensions between Mr Alex Clark and the auditors, a meeting was held

on Tuesday, 22 July 1986, between Mr Forbes, Mr Wayne Clark and the "executive" of the

Society (Mr Flemming, Mrs Baldock and Mr Markey), together with Mr Alex Clark and

Mr Bill Johns from the senior management of the Society.  The meeting was tense.

Mr Forbes believed that Mr Alex Clark "broke down".  Whether or not he broke down on this

occasion, it is apparent he was under considerable pressure.  

.8 Notes of the meeting of 22 July 1986 were made by Mr Forbes some eight

days later.  There is no reason to doubt their accuracy.  They indicated that the manner in

which bonuses were paid to the Society's staff was discussed and an undertaking was given

by Mr Alex Clark to discuss the matter further with Mr Flemming.  The question of the

termination of the auditors' tax advisory services to members of the Society was raised, and

it was agreed that this would be the subject of further discussions by the executive of the

Society.  The question of the auditors' fee was also discussed and the extra costs incurred in

auditing the commercial loans were referred to the executive.  It might be thought to have

been quite inappropriate that, at a meeting of this nature, when it was essential to bring home

to the directors and the management of the Society the seriousness of the concerns raised by

the auditors, those auditors should seek to raise issues concerning their remuneration and the

loss of a part of their work for the Society.

.9 Mr Forbes noted that Mr Flemming, at the conclusion of the discussion about

the audit concerns, asked whether that discussion had cleared up the difficulties from the

auditors' point of view.  Mr Forbes apparently responded by advising that their immediate

objective was to complete the audit and that, at the conclusion of the audit, the partners would

have to resolve the firm's ongoing involvement with the Society.  Mr Forbes' notes also

recorded his comment that it would be fair to state that there was general agreement by the

partners that "it may be in the best interests to withdraw from the audit at the end of the

financial year ending 30 June 1986".

.10 Nearly all of those who participated in the meeting agreed that it produced a

clear recognition of the need to appoint a senior loans officer to relieve Mr Clark of one of

the burdens he had assumed in taking direct responsibility for nearly all facets of the Society's
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operations.  It is less clear, however, whether a firm assurance was given that such an

appointment would be made, as Mr Wayne Clark and Mr Forbes suggested in their evidence.

It was further recognised at the meeting that there was a need to reduce the exposure of the

Society to the large borrowers.  Here again, whether or not a firm assurance was given that

this would be done, or that it would be done within a certain period of time, is by no means

clear.  It certainly was not done.

.11 The audit report was signed on 28 August 1986.  Prior to his signing the

report, Mr Wayne Clark advised Mr Alex Clark, in a memorandum dated 21 August 1986,

that, in his opinion, there were "certain deficiencies in the Society's procedures relating to

loans".  Mr Wayne Clark requested his comments on a number of matters, including:

(a) the lack of documentary evidence of the review of the financial position of

borrowers;

(b) loans being funded without the usual documentation;

(c) loans which could not be located within the Loans Committee Approval

Register;

(d) loans funded before documentation securing these loans had been executed;

(e) loans made without an independent valuation of the assets taken as security;

(f) the funding of a loan to Mr Turner without documentary evidence as to the

extent of a prior ranking mortgage;

(g) the adequacy of the internal system of control in relation to loans, and the lack

of a system of standard documentation for presentation of loan proposals to

the Loans Committee;

(h) the lack of any report detailing loans where the current amount outstanding

exceeded the amount of the original loan;

(i) the need for financial statements to be presented to the Society by borrowers

on a periodic basis and the need to require that such accounts were audited,
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so that the Society had accurate financial information available to it; and

(j) the need to segregate duties so that, as a matter of internal control, the general

manager was not responsible for the ongoing review of complex commercial

loans.

The memorandum also commented specifically upon the loans to Mr Potter, Mr Turner and

another substantial borrower.

.12 A written response to the memorandum was not received until

11 September 1986, by which time the audit report had been signed.  In his response,

Mr Alex Clark observed that he did not disagree "that things weren't as they perhaps could

have or should have been this year and in fact I am disappointed that this should have

happened.  To this end, I take the blame completely".  He went on to say that, in a number

of areas, the auditors had taken a fairly "clinical" assessment of procedures, suggesting that

their comments were often impractical in the actual management of the commercial loan

portfolio.  Finally, he commented that it had been "an interesting year to say the least and I

trust that we are both now on the same wave length and can prosper together".

.13 The audit report was signed by Mr Wayne Clark, notwithstanding serious

reservations on the part of the auditors concerning the system of internal control maintained

by the Society.  There is no evidence to suggest that the auditors, contemporaneously with the

signing of the report, further advised the directors of their concerns about internal control.

Mr Wayne Clark said, although Mr Alex Clark "was overriding the established systems of

control in some respects within the organisation", he did not believe that it fell within the

specific obligations of the auditors to report on those matters in the audit report, but only to

bring them to the attention of the directors.  This was a view adopted by the auditors

following a lengthy consideration of the issue within their partnership.

.14 By signing the audit report as they did, the auditors indicated that they

considered the loans to the large borrowers to be adequately secured and that adequate

provision had been made for doubtful debts.  Mr David Swan, the audit manager, had in fact

concluded, with regard to the concept of materiality, that the commercial loans were properly

recorded, described and classified in the accounts, and further that, "under current market

conditions with respect to underlying valuation of security, the commercial loans of the

Society at balance date are adequately secured on an overall basis and are recoverable at that
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date".  It is apparent, however, and it was conceded by Mr Wayne Clark, that a number of the

enterprises of the large four borrowers, Mr Martin, Mr Tilli, Mr Potter and Mr Turner, were

in a "risk category".  Mr Wayne Clark, when giving evidence, could not be specific about the

work performed to assess the securities held for each of these large borrowers, but he did state

that the securities for Mr Turner concerned him most at the time, and that the greatest

resources were put into assessing them.

.15 At this time, the role of auditors of credit unions was different from that of

auditors of building societies as discussed in chapter 11.  They had an obligation under

regulation 33(5) of the Credit Unions Regulations to report to the Registrar any breach or

non-observance of any of the provisions of the Act or of the regulations or of the credit

union's rules, but only if, inter alia, the matter could not adequately be dealt with by bringing

the matter to the notice of the directors of the credit union.  There is no evidence before us

to suggest that, following the 1986 audit, the deficiencies to which the auditors drew attention

could not have been dealt with adequately by the directors.  Unfortunately, they were not.

.16 At the same time as serious problems in the Society were being identified by

the Registrar's office and by the auditors, it appears that a proposal emanated from the Society

for an amalgamation with the Swan Building Society ("Swan").  This proposal was contained

in a letter dated 28 August 1986 from Mr Alex Clark to Mr David Hewitt, the Chairman of

Swan.  While it was termed an amalgamation, the proposal in reality envisaged the Society's

purchasing all of the existing share capital in Swan, which would therefore become a

subsidiary of the Society.  Mr Brotherson, who was consulted about the proposal at the time,

thought that the Society would have been interested in such an arrangement because it

provided an opportunity to expand its operations.  Given the eventual collapse of both the

Society and Swan, one is left to speculate as to what would have occurred had the merger

taken effect.

.5 The Government's reaction to the deregulation of credit unions

.1 It would seem that, from late August 1986, Mr Edwards directly involved

himself in the consideration of policy matters affecting the future direction of credit unions.

He claimed, however, that he did not become aware of any specific problems with the Society

in relation to its lending practices or any other concerns which had been raised during the

recent audit of the Society.  He said he believed he only learned of specific large loans which

had been made by the Society when he received a copy of the auditors' letter dated 31 July
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1987 in August 1987.  For a number of reasons which we discuss later, we are unable to

accept that Mr Edwards did not have knowledge of the Society's problems with major loans

very much earlier.

.2 Mr Edwards had been a director of United Credit Union between about 1977

and 1983.  As General Secretary of the State School Teachers' Union in 1982 and 1983, he

was also the Secretary of the Society.  He was succeeded in that position by Ms Heine, when

she took over from him as General Secretary of the Union.  By reason of his experience and

his involvement in policy developments in the middle of 1986, Mr Edwards was conscious

that the limited capital base of credit unions presented a practical problem, particularly with

respect to the capacity of credit unions for expansion.

.3 Mr Edwards was on very friendly terms with Ms Heine during 1986 and 1987.

He agreed that he would have had discussions with her about the Society at various times, but

he claimed this was probably in 1987, rather than in 1986.  Ms Heine recalled regular

discussions with Mr Edwards in social contexts about general matters concerning the Society

over a period of time, including 1986, and said she could recall discussing the management

of the Society with him.  When this was put to Mr Edwards, he indicated that he could not

specifically recall such discussions, but that it would not surprise him if they had taken place.

He thought that Mr Brotherson had also raised concerns about the management of the Society

with him.  In view of the fact that Mr Brotherson was a member of the Working Party

following his retirement at the end of September 1986, that was a distinct possibility, although

Mr Brotherson himself could not recall doing so.

.4 The Premier, Mr Brian Burke, spoke at a Credit Union Association luncheon

in about August 1986.  Following that luncheon, Mr Edwards had discussions with

representatives of the Association and reported to Mr Burke in a memorandum dated

25 August 1986.  The memorandum referred to Mr Burke's concerns about the Society and

to the discussions Mr Edwards had held, and advised:

"... in an endeavour to achieve maximum growth, they [the Society]
have been indulging in some quite speculative lending.  As a
consequence, they have been obliged to buy money at over the odds
interest rates to keep their cash flow propped up.

This approach raises the fundamental issue confronting both Credit
Unions and Building Societies.  That is, both entities exist on an almost
negligible capital base.
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Hence, they are potentially quite fragile in the event of major defaults.
This is of particular concern when one considers the size of their book
assets, in the case of Teachers in excess of $400 million."

.5 Mr Edwards recommended in his memorandum the establishment of a

Working Party to consider the removal of the artificial distinction he believed existed between

the two types of financial institution, and to consider a proposal that, when they reached a

certain aggregate size, such financial institutions could make "restrictive capital issues with

safeguards limiting the size of holdings that can be held by any one individual or group of

individuals".  He further noted that the credit union representatives were also most anxious

"that we seek to engage an extremely talented person to replace Bruce Brotherson as

Registrar".  In this respect, he referred to the suggestion that the Registrar's position should

be upgraded "to ensure this is possible given the pressures that are likely to emerge in the next

few years".

.6 Mr Burke noted on the second page of this memorandum "Plse proceed" and

initialled and dated it 25 August.  He thereby appears to have approved Mr Edwards' approach

and his recommendation that a Working Party be set up.  Handwriting on the second page of

the memorandum appeared to list the persons who should comprise the Working Party.  The

list included Mr Lloyd and Mr Edwards.

.7 When he gave evidence, Mr Burke did not have any recollection of having

specific concerns as to the Society at about this time.  He said he only had a general concern

about the effects of deregulation on financial institutions.  He did recall, however, meeting

with industry representatives and setting up a Working Party by reason of concerns about

deregulation.  Mr Burke denied having any appreciation by August 1986 that the Society had

engaged in speculative lending of a commercial type.  There can be no doubt, in our view, that

as of August 1986, Mr Burke was indeed aware of specific concerns about the Society.  We

accept that he voiced his concerns about the Society at the August luncheon of the Credit

Union Association.  He was closely associated with advisers, such as Mr Edwards and

Mr Lloyd, who made it their business to be aware of developments in financial markets in the

State, and in this instance, Mr Edwards specifically confirmed the concerns which Mr Burke

had expressed about the Society in relation to its rapid asset growth and its engaging in

speculative commercial lending.

.8 In September 1986, Mr Shane O'Donohue, of the Policy Secretariat of the
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Department of Premier and Cabinet, prepared a paper entitled "New Directions for Permanent

Building Societies and Credit Unions in Western Australia - A Preliminary Analysis".  The

aim of the paper was to examine the impact of deregulation on building societies and credit

unions and to raise a number of issues in considering new directions for both groups.  A

matter of special concern was the nature of the capital base of credit unions.  It can reasonably

be inferred that the views expressed by Mr O'Donohue in his paper came to the attention of

Mr Edwards and Mr Lloyd, amongst others, in or about September 1986 and reflected the

views they would have communicated to Mr Burke at about that time.  This is consistent with

Mr Burke's memory.

.9 Through the Government Functional Review Committee, Mr Edwards pressed

for the transfer of responsibility for the administration of the Act from the Minister for

Housing to the Treasurer.  Both he and Mr Lloyd were members of the Committee.  By a

letter dated 30 September 1986, Mr B M Easton, Chairman of the Functional Review

Committee, advised the Minister for Budget Management, Mr J M Berinson, that the

Committee had reached the view that Treasury should have "a close oversight of the non-bank

sector" and accordingly recommended that the Registry of Co-operative and Financial

Institutions be transferred to the Treasury Department and that the Registrar's salary level be

reviewed prior to advertising the position.  With prophetic insight, Mr Easton wrote that:

"although the non-bank sector is regulated by State legislation, the level
of financial support, such as is available to banks through the Reserve
Bank, does not exist and any loss of confidence or run on funds held by
an individual institution is likely to leave the State in a position where
it would be called upon to assist."

.10 While the review occurred as a result of a request from the then Minister for

Housing, Mr Wilson, it is likely that Mr Edwards was the driving force behind the Functional

Review Committee's consideration of the proposal.  Mr Brotherson indicated he knew nothing

of the proposal until it had been put in place.

.11 In an attachment to Mr Easton's letter, it was noted:

"A particularly important aspect is the requirement for the Registrar to
act in a responsive and supportive manner to this very dynamic sector
of the finance industry which, particularly since deregulation of the
financial system, is moving rapidly.  The Registrar has wide flexibility
to interpret the legislation."  
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An increased role for the Registrar was justified as follows:

"With building societies and credit unions, the funds controlled are
essentially those of the smaller depositors and continuation of fairly
direct Government oversight, at least at this stage of the industry's
development, is considered appropriate.

The industry, similarly to banks, operates to a large degree on public
confidence and as such the continued monitoring of the organisations'
financial health is critical."

.12 Mr Berinson transmitted the recommendation of the Functional Review

Committee to the Premier.  By letter dated 13 October 1986, Mr Burke advised the Under

Treasurer of the decision to transfer the Registry to the Treasury Department.  He wrote that

he understood the matter had been discussed with the Under Treasurer and that the Public

Service Board had decided to reclassify the position of Registrar to a higher level.  He further

noted the need for the transfer to be given high priority by reason of the pace of change

occurring within the financial sector and the need to relocate the Registry to a place more

central to the Treasury.  With this transfer came the policy involvement of Mr Lloyd in the

affairs of the Registry.  Mr Edwards explained that it was logical for Mr Lloyd to be involved,

being in an economic policy area.  Unfortunately, the formalities in connection with the

transfer of responsibility for the administration of the Act were overlooked at this time.

.13 A few days earlier, a formal proposal for the establishment of the Working

Party, together with draft terms of reference, had been placed before Mr Burke by

Mr Edwards.  Mr Burke approved the recommendation on 10 October.  The recommendation

included a proposal that Mr Edwards should chair the Working Party.  Reference was also

made to Mr Brotherson's having agreed to be a consultant, and to Mr Keith Wilson's having

been consulted and having agreed with the proposal.  There is nothing to suggest that the

matter came before Cabinet.  When he learned of its establishment, Mr Alex Clark

unsuccessfully attempted to secure a place on the Working Party.  As Mr Edwards advised

Mr Burke, one difficulty with allowing the Society to be represented on the Working Party

was that the Working Party might make recommendations in conflict with the existing

activities of the Society.  Mr Clark was not appointed to the Working Party.

.6 The relationship between the R&I Bank and the Society during 1986 and early

1987
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.1 While the Society was dealing on one front with its auditors, and on another

front with the Registrar's office, it was experiencing problems with its banker, the Rural and

Industries Bank of Western Australia ("the R&I Bank"), which required its attention.

.2 In February 1986, the bank had considered a proposal from the Society seeking

a $20 million facility, described as a "multi-option revolving facility".  In the formal proposal

to the lending committee of the R&I Bank, prepared by Mr Frank Roach, the bank's Corporate

Lending Manager, dated 3 February 1986, the purpose of the facility was said to be to assist

with working capital.  However, in his comments in support of the proposal, Mr Roach

indicated that the Society also sought the facility to assist with liquidity.  He explained that,

"[w]ith the enlargement of their customer base (away from teachers) and departure from their

traditional lending deposit areas to include overdrafts, visa card and A.T.M's., Teachers find

they can no longer accurately forecast liquidity requirements."  The proposal noted that the

Society had banked with the R&I Bank since the early 1970s and had supported the bank with

good credit funds.  In turn, the bank had been the Society's principal banker and had provided

it with various loans and, more recently, cheque account facilities for its customers.

.3 The proposal contained a summary of the Society's financial accounts.  It

noted that the Society was maintaining its statutory liquidity ratio, but that it had not abided

by the capital reserve requirement.  In that regard, an understanding was recorded that the

Registrar had approved the discrepancy and the Society was aiming to comply with the

requirement for the current year.  The Society was described as "a Credit Union which is

operating profitably, with a lack of capital and reserves".  It was said that it had embarked on

a policy of asset growth to consolidate its position in the market place and, having achieved

this goal, its policy was then to consolidate and improve reserves.  The main factor adverse

to the bank, if it chose to grant the facility, was stated to be the "low equity" of the Society.

However, in the opinion of Mr Roach, that was far outweighed by the Society's income,

collateral support and the low percentage of the proposed advance in relation to its total

assets.

.4 The R&I Bank, after consideration, offered the Society the requested facility

for a three year term, subject to annual extensions, upon a number of conditions, including

the following:

(a) "No advance or total liability to any one person or entity, apart from the R&I

Bank, either singularly (sic) or severally will exceed 100% of share capital
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and reserves without the R&I Bank's written consent."

(b) "No more than 30% of loans outstanding to be for "commercial" propositions

at any time.  Commercial propositions defined as not personal loans, housing

loans and Visa Card."

(c) "Six monthly external auditors certificates are to be supplied confirming that

these [and other] undertakings are being abided by."

The offer was accepted and a credit agreement, substantially in the terms offered, was

subsequently entered into.

.5 Mr Dennis Whitely, a Commissioner of the R&I Bank, explained that the

conditions on commercial lending and lending to any single borrower, were imposed because

the bank wished to ensure that it could avail itself of support from the Reserve Bank of

Australia in the event that the R&I Bank was called upon to provided liquidity support to the

Society during any run on its deposits.  The Reserve Bank's policy was to provide that support

only if the non-bank financial intermediary in question was solvent and well-managed.  In

imposing the conditions which it did, the R&I Bank was protecting its own interests by

endeavouring to ensure that the Society was properly managed and solvent.

.6 By September 1986, the multi-option revolving facility had been drawn down

to the extent of approximately $12 million.  Under the agreement, the Society was required

to provide a certificate from its auditors by 30 September 1986, confirming that the terms of

the facility were being complied with.  Mr Alex Clark provided the bank with a copy of the

Society's annual report for 1986.  Then, by letter dated 16 September 1986, Mr Clark

informed Mr Roach that it had four loans, all approved prior to their agreement, which were

in excess of the Society's share capital and reserves.  He went on to advise that, since the

agreement had been executed, they had not entered into arrangements which would put it in

breach.  By this advice, Mr Clark alerted the R&I Bank to a breach of the condition limiting

lending by the Society in favour of any one borrower to the amount of its share capital and

reserves.

.7 Following receipt of the letter, Mr Roach wrote to Mr Alex Clark on

24 October 1986, indicating that the bank's board had considered the breach of the agreement

and was not prepared to allow any further drawings under the facility until the position had
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been corrected.  Mr Roach also requested the provision of the auditors' certificate to the bank

at the Society's "earliest opportunity".

.8 The auditors' certificate was still not forthcoming.  On 11 November 1986,

Mr Alex Clark wrote to Mr Roach with respect to the decision to limit the facility to its

current level by reason of the breach of condition.  The purpose of the letter was clearly to

seek a reconsideration of that decision, a decision which, "whilst understandable to a degree",

Mr Clark said he found difficult to accept in view of the security the bank was holding, the

Society's "track record" and its relationship with the bank.  He also pointed out that the

greatest need for support of the Society, "if any is required", was over the school holiday

period.  In support of these arguments, Mr Clark asserted that the agreement had been adhered

to except in cases where commitments had been given to borrowers and loans had been

funded prior to the credit agreement.  Specific reference was made to the loans to Mr Potter,

Mr Turner and Mr Tilli.  He also made reference to an offer which he claimed the Society had

received from Lloyds International Limited, a member of Lloyds Bank group, to syndicate

$30 million of equity capital for the Society, subject to satisfactory legal opinion.  The subject

of fresh capital raising was referred to quite frequently over the coming months, but nothing

ever came of it.

.9 Thereafter, the R&I Bank insisted upon receiving the auditors' certificate and

requested further information from the Society to enable it to consider its request for

permission to draw down the facility to its limit of $20 million.  In a letter to Mr Roach, dated

2 December 1986, Mr Clark specifically requested the right to draw down the facility and

place the funds on deposit with the Bank.  He noted that, "[i]n this way, the debt is not offset

against our liquids and we would undertake not to seek to withdraw the funds."  The

significance of this comment is made clear by an earlier remark in the letter:

"Whilst I appreciate the Bank's support as per your letter of
17 November 1986, we face a problem in as much that overdraft
balances are offset against our liquid funds for the purpose of
calculating our statutory liquids."

.10 A question arises as to the legal efficacy of the Society's obtaining a bank

facility in order to enable it to satisfy its statutory liquidity requirements.  Under section 60(1)

of the Act, as noted earlier, a credit union's "liquid funds" were required to be not less than

7% of its "withdrawable funds".  The expressions "liquid funds" and "withdrawable funds"

were defined in section 60(2).  Relevantly, liquid funds did not include "the amount necessary
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to satisfy any lien or charge specifically on ... funds or investments" which would otherwise

be taken into account for liquidity purposes (section 60(2)(vii)).  Accordingly, any bank

deposit which was the subject of a specific charge had to be excluded from the calculation of

liquidity.  The R&I Bank held registered debentures as security for various facilities provided

to the Society.  Those debentures operated as a fixed charge in respect of certain assets of the

Society, such as freehold and leasehold land, but only as a floating security over all other

assets, including bank deposits, held by the Society.  A floating security is not a specific

charge.  It was therefore open to the Society to enter into the arrangements which it did to

meet its liquidity requirements under the Act.  Certainly, if the deposit could be resorted to

by the Society, its liquidity would be improved.  If it undertook not to withdraw the funds,

however, or if it placed the monies in a term deposit, it really achieved nothing in terms of

liquidity, notwithstanding that it might satisfy the formula.

.11 The bank appreciated that entering into such an arrangement involved a

manipulation of liquidity ratios.  Mr Whitely also acknowledged that it was not a desirable

practice, although he understood it to be one which was accepted by the Registrar at that time.

.12 By a letter to the R&I Bank dated 10 December 1986, Gorey Middleton and

Forbes confirmed the Society's compliance with the conditions upon which the multi-option

revolving facility had been granted, save for its failure to comply with the condition as to

lending in excess of the capital base of the Society.

.13 By the middle of December, it appears that the R&I Bank had received

sufficient information from the Society to enable it to consider the Society's request to be

permitted to draw down the existing facility to its limit.  On 18 December 1986,

Mr Ian Anson, Senior Manager, Corporate & International Division of the bank, agreed to see

Mr Alex Clark urgently, as the Society had severe liquidity problems.  In a file note

concerning the meeting, Mr Anson noted a number of problems the Society had encountered.

Mr Clark referred to rumours said to have been started by a bank manager in Bunbury,

following the failure of Paytons Finance Company in a blaze of publicity towards the end of

September 1986.  Those rumours, according to Mr Clark, had caused the Society to "shed

about $7 million in deposits" .  In his file note, Mr Anson recorded:

"The `up shot' of all these problems is that the Society is unable to meet
their required 7% liquidity ratio which must be reported to the Credit
Union Association (sic) at the end of the month.



12 - 30

Clark has again requested draw down of the balance of the multi-option
facility of $8.5M which sum would be placed on term deposit with the
Bank.

This is, of course, merely a manipulation of liquidity ratios in that bills
are viewed as being long term and do not come into liquidity constraints
whereas term deposits do come into liquidity."

.14 Mr Anson went on to note that he did not believe that Mr Clark and the

Society generally really understood the gravity of the situation in which the Society then

found itself.  He wrote:

"I believe we have finally reached the watershed we all knew would
arrive for Teachers' Credit.  We have no option but to meet their request
and ensure that a close control of their day to day activities is
maintained over the next three months."

He suggested the appointment of a "watchdog" to the Society's office to ensure the bank

maintained an adequate knowledge of the Society's day to day position, and he expressed the

opinion that, if the advance were not provided, the bank's only alternative, after the liquidity

failure had been identified, would be to appoint a receiver.  If that were to occur, he said, the

Society would fail.

.15 In his evidence, Mr Whitely indicated he did not share Mr Anson's views.  He

considered there were a number of alternatives, including drawing the attention of the

Registrar to the state of affairs in the Society.  Mr Whitely also considered that Mr Anson had

expressed personal opinions in his file note, rather than properly considered objective views,

and that Mr Anson's views should not be treated as those of the bank.  That assessment may

have been unduly harsh in the light of what later occurred.  Be that as it may, the views of

Mr Anson did disclose the extent to which informed officers of the bank were concerned

about the viability of the Society by December 1986.  Indeed, Mr Whitely was also concerned

about the Society's situation at that time.

.16 On 24 December 1986, a number of the Commissioners of the R&I Bank met

with the executive directors of the Society and Mr Alex Clark.  The meeting took the form of

a luncheon at the bank.  Its purpose was to enable the bank to communicate, at the highest

level, its concerns about the Society and its need to adopt certain prudential practices in return

for the bank's providing liquidity support.
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.17 According to Mr Whitely, the meeting was the culmination of the exchange

of correspondence concerning the facility, and provided an opportunity for the bank to make

its concerns clear to the board of the Society.  The meeting commenced with reference to the

breach of the condition of the credit agreement limiting the borrowings by any one entity, and

to the fact that the bank considered it had been either deceived or misled by Mr Clark.

Mr Whitely said the meeting gave rise to an agreement that the Society would cease making

any further commercial loans and would only make personal and housing loans.  The Society

was also required to seek to reduce the four large borrowers' loans to a limit consistent with

the credit agreement.  On that basis, the bank proposed to allow the draw down, but it was

required to be repaid within approximately two months.

.18 This was the first occasion on which the Commissioners of the R&I Bank had

met with the directors of the Society.  In her evidence, Mrs Baldock accepted that it was an

indication that the bank was concerned at the Society's position.  She gave the impression that

it was not until this meeting that she became aware that loans had been made in excess of the

capital base of the Society.  In the light of the discussions she had previously held with

Mr Forbes on 16 July 1986, and her meeting with Mr Forbes and Mr Wayne Clark on 22 July

1986, this is difficult to accept, although it may be that she had not earlier appreciated the

significance of a loan being in excess of the capital base.  Similarly, having regard to

Mr Flemming's meeting with the auditors in July 1986, and his meeting with Mr Brotherson

on 22 September 1986, there can be no doubt that he must have been aware of some loans

being in excess of the capital base of the Society.

.19 In the end, the bank agreed to provide the Society with a separate $8 million

facility in preference to allowing it to draw down on the existing facility.  A draw down notice

for $8 million was issued on 29 December 1986.

.20 The so-called non-executive directors were not kept informed of developments

by their fellow directors.  Mr Forster, Mr Trevor Lloyd and Mr Bateman were not, it seems,

advised directly of the meeting between the auditors and the executive directors on 22 July

1986, the meeting between the Registrar, Mr Alex Clark and Mr Flemming on 22 September

1986, or the meeting with the bank on 24 December 1986.

.21 Following the meeting with the bank, Mrs Baldock's concern about the affairs

of the Society was increased.  She made an appointment to see Mr Alex Clark in

January 1987.  While it was her common practice to meet Mr Clark before the
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commencement of each new school year, she said this meeting would have been prompted

in part by the meeting with the Commissioners of the R&I Bank.  She specifically asked

Mr Clark about Mr Potter's loan and expressed her concern about it.  He showed her a letter

he had written to Mr Potter requesting him to reduce his debt to the Society and to comply

with a number of requirements.  This appears to have been sufficient to satisfy Mrs Baldock

that Mr Clark was acting upon the concerns which had been expressed by the bank.

.22 Apart from speaking with Mr Alex Clark at this time, Mrs Baldock denied

having discussed with Ms Anne-Marie Heine, the Secretary of the Society, or with any one

outside the Society, the issues raised at the meeting with the bank.  She also denied having

any contact with Mr Edwards or Mr Lloyd early in 1987.

.7 The involvement of Mr Kevin Edwards and Mr Tony Lloyd in the affairs of the

Society early in 1987

.1 Mr Morisey recalled two telephone discussions with Mr Lloyd, who was the

Treasury officer to whom he was nominally responsible.  The first occured at about the time

when Paytons Finance Company collapsed in late September 1986.  Mr Morisey recalled that

Mr Lloyd requested him to keep an eye on how the funds movements of other institutions

were going and to ascertain whether any credit unions were experiencing difficulties arising

from rumours.  Mr Lloyd did not recall speaking with Mr Morisey about this matter, but he

did not exclude the possibility, and we are satisfied that the discussion did take place as

Mr Morisey said.

.2 The second telephone discussion occurred on or about 22 December 1986

when, according to Mr Morisey, he received a call from Mr Lloyd, during which he was

requested to attend a meeting at the Treasury offices.  He there met Mr Lloyd and Mr Boylen,

the Under Treasurer, who was also a part-time Commissioner of the R&I Bank.  Mr Morisey

was sure that the phone call from Mr Lloyd was in late December and that the meeting was

"just before the Christmas break".  At the meeting, which lasted about 20-25 minutes, he was

asked whether he was aware that the Society was having a liquidity crisis and "as we spoke,

did I know that they were approaching the R&I Bank, or were in discussions with the R&I

Bank, about receiving an advance of funds".  Mr Morisey believed he was asked his opinion

of the Society and was "fairly sure" he reported on the large exposures of which he was aware

following his earlier inspection.  He did not think he mentioned the names of specific

borrowers, although he went on to say he told Mr Boylen and Mr Lloyd what was in his
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inspection report, and what had happened subsequent to his inspection.  It would be surprising

if, at a meeting with the Under Treasurer and Mr Lloyd, Mr Morisey had not been as specific

as possible about the affairs of the Society, and we believe it is very likely that he mentioned

the large exposures, as he did in his subsequent review for Mr Edwards.  Both Mr Boylen and

Mr Lloyd were considerably senior to him.  He was not enlightened as to why information

was required from him.  He was thanked for attending and told nothing further was required.

.3 Mr Lloyd recalled learning of the Society's large exposure to four or five major

borrowers, but he was not sure whether he did so in December 1986 or later.  However, he

said he was aware in that month of a proposition that had been put to the Society by the R&I

Bank to the effect that the exposure to large borrowers should not be increased.  He also

gained an understanding in December 1986 that the bank was considering the provision of a

facility to the Society.  Mr Lloyd said he did not understand from Mr Boylen that, if the bank

did not provide a facility, the Society would be unable to meet demands upon it.

.4 Mr Lloyd's recollection was that the outcome of its consideration of the

application was that the R&I Bank would take a stronger role in terms of the Society's

activities, concerning which there were some unsatisfactory aspects.  He said:

"[T]he bank had a capacity, both from a "big stick" point of view and
from terms of expertise to be in a position to exercise control so that I
think it's fair to say that even at that time I was aware that the Registry
didn't, partly because of its staffing and personnel and partly of the
regulatory environment -- I think even by then it was recognised by me
as not being satisfactory for the current times."

His understanding of the bank's playing a more direct role, he said, came from Mr Boylen.

Mr Lloyd was adamant that it was his understanding that the R&I Bank would be exercising

over the affairs of the Society a degree of control which was something more than monitoring.

However, it was not the role of the bank to control or monitor the Society, except for the

purpose of protecting its own position, and it is important in this respect to observe that the

bank was at all times adequately secured in respect of the advances it made to the Society.

The bank was not part of the State's regulatory apparatus for financial institutions.  Apart from

all else, it owed the Society the normal duty of confidence arising out of the banker and

customer relationship which existed between them.

.5 By January 1987, Mr Morisey was involved as Acting Registrar in some

preliminary meetings of the Working Party, and it was in this capacity that he had met
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Mr Edwards for the first time.  According to Mr Morisey, he received a telephone call from

Mr Edwards in January 1987, requesting an overview of the Society, including information

as to asset figures and profitability.  He wanted the information rather urgently.

Notwithstanding some hesitancy in his evidence, we accept that Mr Morisey's initial statement

to an officer of the Commission was correct and that, when Mr Edwards telephoned him, he

told him he had a director, or a couple of directors, of the Society in his office and that "he

had told them a few home truths and one of them had turned white".  Mr Morisey prepared

a review of the Society, which he sent to Mr Edwards.  Thereafter, he could not recall any

subsequent communication with Mr Edwards concerning its contents.

.6 It is obvious that the great bulk of the information in the review had been taken

by Mr Morisey from his report of his inspection of the Society, with the inclusion of some

later figures.  He drew attention to large loans to Mr Martin ($11.86 million), Mr Tilli

($21.21 million) and Mr Potter ($12.07 million) and loans in excess of $100,000 to individual

directors and staff members at concessional interest rates.  He referred to the statutory reserve

position for the year ending 1986 and the shortfall of some $1.537 million.  He pointed to the

18% growth in deposits from June 1986 to December 1986.  The liquidity ratio for December

was shown as 8.22%, which was comfortably above the minimum ratio.  However, the liquid

funds were made up, inter alia, of bank deposits of $18.6 million and a deposit of $10 million

with Rothwells.  It is to be noted that, in handwritten figures giving the January liquidity ratio,

the deposit with Rothwells had risen to $19 million, indicating the degree to which the

previous advice from the Registry was being ignored.  The Society's statutory liquidity ratio

in December and January had, of course, been substantially improved by the arrangement

with the R&I Bank.

.7 Mr Edwards could recall neither receiving the review nor the  circumstances

in which he had requested such a document.  The only explanation he could give as to why

he might have requested the review was that he had been advised about a liquidity problem

with the Society during December and so desired a background paper on the state of affairs

of the Society.  That he should have seen such a document conflicts with his assertion that he

was unaware of the indebtedness of particular individuals to the Society prior to August 1987.

Mr Edwards did not deny, however, that he had received the review, and we are satisfied that

he had done so.

.8 Mr Alex Clark recalled meeting Mr Edwards in the company of Ms Heine in

January 1987.  Mr Clark said that, as a result of what he had "heard on the grapevine", he was
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concerned that the Working Party was designed to "clip the wings" of the Society and the

United Credit Union.  However, at the meeting, Mr Edwards assured him that there would be

nothing in the legislation to cause the Society any harm, and that there would be an

opportunity to discuss any proposed legislation prior to its introduction into the Parliament.

He also recalled that Mr Edwards "kept hammering" at him to "get rid of Laurie Potter".

Mr Alex Clark could not recall Mr Edwards having any specific information before him at

that meeting, and said he had not provided Mr Edwards with any information concerning

Mr Potter or as to any other matter.  We accept the evidence of Mr Clark on this point.

.9 The information contained in Mr Morisey's review confirmed, and no doubt

added to, the concerns which Ms Heine had by that time expressed to Mr Edwards in relation

to the management problems in the Society and its reputation in the market place.

Mr Edwards was also aware of the difficulties arising from the liquidity shortfall experienced

by the Society in December, of which Mr Lloyd had told him.

.10 Following his discussions with Mr Lloyd and with Mr Edwards, and the

provision of the review to Mr Edwards, Mr Morisey did not, as Acting Registrar, thereafter

proceed to examine the general position of the Society.  He thought that its liquidity return

for December may have been looked at when it was received by the Registry about three or

four weeks after his meeting with Mr Lloyd and Mr Boylen had taken place.  He did not

consider it to be his function to speak to the Society's banker about its position.  Nor did he

then consider it appropriate to speak with Mr Alex Clark, because he regarded the liquidity

problem as merely a seasonal fluctuation.  As he did not hear further from Mr Lloyd and

Mr Boylen, Mr Morisey assumed the matter had resolved itself.  He also assumed that, if

further action were required on his part, Mr Boylen or Mr Lloyd would revert to him.  In

adopting this attitude, without regard to the emerging concerns in relation to the Society,

Mr Morisey failed to appreciate the obligations placed upon him by the Act.

.11 Mr Lloyd had a concern, as already indicated, about the capacity of the

Registry at that time to deal with any significant problems affecting the viability of a credit

union.  That was reflected by the manner in which Mr Lloyd summoned Mr Morisey to report

to him and Mr Boylen at the end of December 1986.  A similar concern was revealed by the

action of Mr Edwards in requesting background information on the Society from Mr Morisey,

without any further explanation.  Mr Edwards' authority in the matter was unclear.

Presumably, he was purporting to act on behalf of the Treasurer.  It was not suggested

expressly by either Mr Lloyd or Mr Edwards that Mr Morisey was expected to pursue any
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action as to the Society.  Mr Morisey may have felt placed in the invidious position of having

officers senior to him outside the Registry intervene and he may have assumed that the matter

had been effectively taken out of his hands and that, if he were required to take any further

action, he would be told.  The view of Mr Lloyd and Mr Edwards in January 1987 appears

to have been that, while there were concerns about the Society, no action was then required

on the part of Government, including the Registry, to control or limit its activities.  This view

may have been taken by reason of the misguided belief of Mr Lloyd that the R&I Bank was

controlling the affairs of the Society to some extent, and could be relied upon not to allow the

operations of the Society to get out of control.

.12 After the draw down of the facility, the R&I Bank did maintain a close interest

in the Society.  Mr Roach, who had for some time been the bank's officer with responsibility

for maintaining contact with Mr Alex Clark, appears to have continued in that role following

his return from holidays early in 1987.  On 23 February 1987, Mr Roach made a file note

concerning a proposal by Mr Alex Clark that the $8 million facility be rolled over.  This

proposal was not acceded to.  The note revealed that Mr Clark was having difficulty in

implementing the capital raising proposal, as well as in having Mr Potter sell the Trade Winds

Hotel in order to reduce his debt.  Mr Clark apparently made a further request to draw down

the multi-option facility, but Mr Roach replied that the bank was unlikely to agree to that

while the Society was in breach of the conditions of the facility.

.8 The appointment of Mr John Metaxas as registrar

.1 Mr John Metaxas was appointed to the position of Registrar of Credit Unions

late in February 1987.  He was recommended for the position by a selection panel comprising

Mr Edwards, Mr Lloyd and Mr Brotherson.  The evidence discloses that Mr Metaxas is the

brother of Ms Marcelle Anderson, who was at that time a senior officer in the Department of

Premier and Cabinet.  Each of the members of the selection panel denied that the relationship

between Mr Metaxas and his sister influenced their recommendation.  Mr Burke denied any

knowledge of the relationship at the time and said he only learned of it later.  There is no

evidence to suggest that Mr Metaxas was appointed to the position of Registrar otherwise than

on his merits.  As a person with a degree in economics and relevant experience in the

Commonwealth Treasury Department, he was properly qualified for the position.

.2 When Mr Metaxas took up his new position, he was introduced by

Mr Brotherson to the managers of various credit unions and other non-bank financial
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institutions.  He recalled meeting Mr Alex Clark.  He did not recall, however, being informed

by Mr Brotherson of any particular difficulties with the Society at that time.  In the early

weeks after assuming his position, Mr Metaxas familiarised himself with the various financial

institutions under his regulatory control by reading the files maintained by the Registry.  His

immediate priority, however, was the report of the Working Party and, essentially, he left the

day-to-day operations of the Registry to Mr Morisey.  He remained primarily concerned with

policy matters into April 1987.

.9 The run on liquid funds in March and April 1987 and the application for an

$18 million loan from the R&I Bank

.1 During March and into April 1987, the Society experienced a run on liquid

funds.  Mr Alex Clark said that, while in Melbourne in January 1987, he was informed by an

officer of the Society that a run-out of funds was occurring at its Kalgoorlie branch.  Upon

returning to Perth, he examined the computer printouts of monthly withdrawals.  They

confirmed a significant increase in the amount of money withdrawn in Kalgoorlie.  By early

March, there did not appear to be anything in the nature of a continuing run on the liquid

funds of the Society.  Then, at the end of March, Mr Clark said he received quite a shock

when the liquidity report was, as he described it, nowhere near what it should have been.

.2 Mr Clark renewed his request to the R&I Bank for the right to draw on the

multi-option facility.  In a letter to Mr Roach dated 7 April 1987, Mr Clark referred to a

discussion on the previous day, and provided information concerning the Society's profits, the

sale of its Perth office to a property trust, difficulties associated with its capital raising

proposals, and loans in excess of the capital base of the Society, including the loans to

Mr Potter, Mr Tilli and Mr Turner.

.3 Mr Clark also made reference to the difficulty the Society was having in

estimating "fund usage", and attributed the loss of funds to "rumours spread by a couple of

politicians of problems we have as Rob Martin's bankers over the 3Brush affair3".  Mr Martin

had become embroiled in political controversy following revelations in March 1987

concerning his financial dealings with the then Chairman of the State Superannuation Board,

Mr Len Brush.  Mr Clark said in his evidence that, at about this time, he formed an opinion

that there was an attempt by the Liberal Party, or people connected with it, to do some

damage to the Society.  He also asserted that a member of the Liberal Party,

Mr Ross Lightfoot, had made a thinly veiled attack on the Society in the Parliament on 1 April
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1987.  Further, he said he believed that Mr Richard Lewis, another member of the Liberal

Party, had spoken at a real estate seminar and at a retired persons function and made

derogatory comments concerning the Society.  Finally, in early April, he thought about

7 April, in the course of examining a computer printout of all withdrawals in excess of

$10,000, he noticed that Mr Keith Simpson and his wife had withdrawn approximately

$156,000 from the Society.  Mr Clark said he was aware from previous dealings that

Mr Simpson was the President of the Western Australian branch of the Liberal Party.

.4 Mr Clark said in evidence that the funds he was then seeking were not needed

to meet the actual demands of depositors, but rather were being sought for the purpose of

meeting the statutory liquidity ratio of 7% on 30 April 1987.  This is not entirely consistent

with the last paragraph of his letter, in which he stated that not being able to use the facility

did cause some strain.  He concluded his letter with a warning about seeking alternative

banking arrangements if the request were denied.

.5 On 8 April 1987, Mr Roach requested further information from Mr Clark so

that the bank could consider the application for additional drawings under the multi-option

facility.  On 10 April, Mr Whitely visited Mr Clark in response to a telephone call from him

requesting "a chat".  Mr Roach recalled that Mr Clark first telephoned him seeking an

opportunity to speak with a Commissioner.  He appeared to be in a state of great agitation and

distress.  At their meeting, Mr Whitely said Mr Clark was quite stressed and agitated.

Mr Whitely listened to him and finally told him that the bank could not make a decision

without a lot more information, which had already been requested.  He urged Mr Clark to try

and get some rest and to get that information back to the bank as soon as possible, so that

consideration could be given to his application.

.6 Mr Clark provided Mr Roach with further information by letter dated 13 April

1987, in which he specifically stated that none of the loans to Mr Tilli, Mr Turner or

Mr Potter was in arrears.  Reference was also made to the loan to Mr Martin, which, like each

of the other three major loans, exceeded the capital base of the Society.  He explained that the

Society had not accepted any application for a business loan since early in March and was

committed to only two further loans, totalling $1.8 million.  The letter explained Mr Clark's

belief as to the effect which the alleged rumour campaign initiated by Mr Lightfoot and

Mr Lewis was having on the Society, and acknowledged that the liquid funds position of the

Society was "far from good".   The Society, he warned, would need to be very careful not to

alert Lloyds Bank to any problems, as that might impede the planned capital raising.
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.7 Mr Roach then prepared a proposal for consideration by the lending committee

and by the Commissioners of the bank.  It appears to have been completed on 15 April 1987.

The proposal, as initially formulated, was for a temporary overdraft of $4 million to 17 May

1987 and a temporary loan of $18 million to 30 July 1987.  These amounts were sought in

addition to the existing facilities and, if agreed to, would have produced a total exposure to

the Society in excess of $39 million.

.8 In his examination of the request, Mr Roach observed at the outset that the

matters raised were complex.  The lack of prudential restraint by the Society in lending seven

times its capital base to four clients was noted, with the observation that it did not need

further comment.  There was little doubt, he wrote, that on all these exposures, the customer

was in control and not the Society.  He also noted that this was the second time in three

months that the Society had experienced problems, and the assistance requested only covered

the Society's short term problems, with no indication that any steps were being taken to avoid

a recurrence.  Mr Roach acknowledged that the inability to meet a relatively minor liquidity

ratio of 7% was one of a number of problems which raised serious doubts as to the Society's

management abilities.  He was also concerned at the possibility that the bank might be viewed

as being negligent if it provided funds, merely because it had security, in order to bolster the

liquidity of the Society while hiding its predicament.  On the other hand, Mr Roach referred

to the effect that a failure to assist the Society might have on the Western Australian financial

market.

.9 Having regard to the various matters set out in the proposal, Mr Roach

recommended that the facility be granted, but only subject to a number of conditions.  Those

conditions were designed, inter alia, to bring the situation to the attention of the Registrar,

to cause the suspension of commercial lending and to result in the urgent and significant

reduction of the Society's exposure to the 3big four3 borrowers.

.10 On 13 April 1987, at the conclusion of a meeting of the Credit Unions

Advisory Committee, Mr Alex Clark advised Mr Metaxas, in the presence of Mr Morisey and

Mr Corbellini, that the Society was experiencing a run, but that he had opened up negotiations

with the bank for a facility to see the Society through its problems.  He expressed confidence,

having discussed the matter with Mr Whitely, that the facility would be approved.

Mr Whiteley's evidence, which we accept, was that he held out no encouragement to

Mr Clark.  Mr Metaxas said that Mr Clark attributed the run to various factors, including the

Brush/Martin affair and malicious rumours about Mr Martin's poor financial condition and
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the viability of the Society.

.11 Mr Metaxas understood that the liquidity crisis was extremely serious and he

was concerned as to whether the rumours that the Society was about to collapse were well

founded.  He spoke with Mr Bill Phillips, a Commissioner of the R&I Bank.  He thought this

occurred in the week beginning 20 April, because it was soon after the meeting of the

Advisory Committee.  Mr Metaxas could not recall whether he or Mr Phillips instigated the

call, and thought that Treasury suggested either he should contact Mr Phillips or that

Mr Phillips would contact him.  The major issue discussed related to rumours circulating

about the Society.  Mr Metaxas suggested that the rumours were a problem for the R&I Bank,

in that the collapse of such a large credit union could cause a loss of confidence in its bank.

He said he canvassed with Mr Phillips three options which would enable the bank to make

an appropriate assessment of the financial stability of the Society.  The first involved Registry

officers conducting an inspection of the Society.  However, the presence of Registry officers,

it was thought, would have heightened concern about the Society.  The second option

involved officers of the R&I Bank and the Registry making a joint inspection; but this

suffered from the same problem as the first.  The third option, which Mr Metaxas said was

suggested by Mr Phillips, involved the bank and the Registrar submitting a questionnaire to

Mr Clark in relation to his request for the facility, thereby avoiding an on-site inspection.  It

was agreed that such an approach should be adopted, on the understanding that the Registry

would receive a copy of the information provided to the bank.

.12 Mr Metaxas was quite sure that he advised Treasury of the rumours which

were circulating and the outflow of funds from the Society, probably through Mr Lloyd.  He

considered Mr Lloyd to be his line officer.  He indicated that if a policy matter arose "where

there could be damage done to the State in terms of its finances or what have you", he would

have seen it as part of his duty to inform the Under Treasurer, or Mr Lloyd, in relation to the

matter.  He considered the Society's liquidity crisis in April to be an event of which it was

appropriate to advise Mr Lloyd.  While Mr Metaxas was quite certain that Mr Lloyd was

aware of the overall situation in terms of the liquidity rundown, he was unable to say whether

Mr Burke had been advised of the situation prior to 30 April 1987.  He did not advise

Mr Burke of the position and was not aware of any other person having done so either directly

or indirectly.

.13 On 16 April 1987, Mr Anson prepared a note to the bank's lending committee

and the Commissioners, giving a brief history of the Society's declining position and
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suggesting that the bank had only two reasonable options, either to appoint a receiver and

manager or to proceed as recommended by Mr Roach.  On the same day, Mr Anson, by

facsimile, requested further information from Mr Clark concerning large loans.  Mr Clark did

not respond to Mr Anson's request until 21 April 1987. 

.14 On 21 April 1987, Mr Whitely, in a memorandum to Mr Gordon, indicated

that the bank had sought information which was expected clearly to establish whether the

Society's four large borrowers were paying their way other than from borrowed funds.  He

suggested that, if they were not, the bank should check the major valuations to test the

prospects for the realisation of the Society's securities.  He noted:

"We should then be in a position to determine precisely whether there
are reasonable prospects for survival, and if not, address the action to be
taken."

Mr Whitely made a handwritten note on the memorandum the following day, to the effect that

the lending committee had that day informally considered the matter, but that the information

sought had not been fully provided.  He also noted that the Society's liquidity would be

monitored daily and that a report with recommendations would be presented as soon as

possible.

.15 Also on 21 April 1987, Mr Gordon made some notes following his own

assessment of the proposal submitted by Mr Roach.  Mr Gordon concluded that there were

reasons to be concerned regarding the extent to which its directors understood the current

position of the Society.  He added in the note that the bank should consider stating its

concerns in writing as a preliminary to any agreement to provide assistance, and that it should

require a copy of the Society's board minute as evidence of acceptance of its conditions.

.16 As at 21 April 1987, the bank, at its most senior level, was still seeking further

information from the Society and had not, even tentatively, reached the view that the Society's

application for funds should be approved.  This was so even though the Society required a

determination of its application before the end of the month, to enable it to meet its statutory

liquidity requirements.  Mr Whitely said it did not necessarily follow that the bank had to deal

with the application by that time.  He said that, if the matter were not to be determined by the

end of the month, the Society had an obligation to report its position to the Registrar.

.17 On 22 April 1987, Mr Roach again wrote to Mr Clark, seeking information
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regarding the outstanding debts of the four large borrowers and copies of valuations of a

number of properties held as security for their loans.  Up to this time, both the Registry and

the R&I Bank had been receiving liquidity reports from the Society almost daily.

.18 Two days later, Mr Metaxas met with Mr Hector Stebbins, the Manager of the

Reserve Bank in Perth.  It appears, from a note of the meeting made by Mr Metaxas, that

Mr Stebbins had requested the meeting specifically to discuss the Society's situation.  The

Reserve Bank was obviously concerned about the state of the Society.  Rumours, and the

longer term issues of the management and the board, were discussed.  Mr Stebbins was

apparently inclined to consider that the Society was not well run.  The possible appointment

of R&I Bank personnel to the board of the Society, or the possibility of some bank presence

at board meetings, was discussed.  Mr Metaxas indicated that the situation appeared to be

manageable at the time, but that it could worsen.  Both agreed that no immediate action was

necessary, as the situation appeared to have stabilised; but they acknowledged the presence

of a longer term problem for the Society once the immediate liquidity difficulties had been

overcome.  Mr Metaxas also gave Mr Stebbins some background as to the involvement of the

R&I Bank and mentioned a possible meeting with Mr Phillips on 30 April 1987.  The note

does not state the purpose of the proposed meeting.

.19 Mr Clark asserted that, by this time, he was firmly convinced that certain

Liberal Party politicians, or persons associated with that party, were planning to cause a

run-out of funds from the Society, and thus bring about its downfall.  Rumours concerning

the Society were, he said, "pretty hectic", but then apparently died down a little.  However,

on 23 or 24 April, Mr Clark said he received a telephone call from a teacher at Churchlands

High School to say that some members of the executive of the Liberal Party were planning

a run on the Society on Tuesday, 28 April, after the Anzac Day long weekend, and that people

at the school were being organised to withdraw their funds.  He telephoned Mr Edwards to

advise him of this development.  Mr Edwards, he said, advised him just to sit on it and to keep

him posted.  Over the weekend, according to Mr Clark, he received a telephone call from

Mr Edwards to say that his sources had verified the information and that Mr Clark should

meet with him at the Premier's office at 7.30 am on 28 April 1987.

.20 Mr Clark said a meeting took place, as arranged, on 28 April, but he only met

with Mr Edwards and Mr Lloyd and not with the Premier, as he had expected.  After outlining

the information he had, both as to the expected run, and generally as to what he claimed were

rumours inspired by the Liberal Party, he was advised by Mr Edwards to go back to his office
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and keep him informed of developments.   Mr Clark believed that he would have spoken at

the time about the affairs of Mr Simpson, including the withdrawal by him and his wife of a

term deposit in excess of $150,000 late in March.  He would have done so because he thought

that event was important in confirming the view he was asserting, that the Liberal Party was

involved in the organisation of a run on the Society.  Mr Clark said, although there were three

or four withdrawals early in the morning of 28 August by members from Churchlands High

School, nothing further eventuated.  Whilst the feared run had not eventuated, the Society's

liquidity problems did not abate.  The reality was that the alleged Liberal Party plan to

organise a run was never substantiated.  The conclusion is inescapable that the allegation by

Mr Clark was unfounded and constituted a means of diverting attention away from the

fundamental problems of the Society.

.21 A note made by an officer of the Financial Institutions Department of the

Reserve Bank, dated 24 April 1987, recorded that a discussion had been held in Sydney on

that morning with Mr Bill Phillips, in which Mr Phillips expressed his concern in relation to

the Society.  A purpose of his visit to the Reserve Bank was apparently to enquire about the

Reserve Bank's support for the R&I Bank in its dealings with the Society.  The note read:

"The R&I is prepared to stand behind the Society if it becomes
necessary, though the possibility of a Government guarantee might be
raised.  (A takeover would be a last-ditch option.)  Mr Phillips enquired
whether arrangements still existed whereby the Reserve Bank would
support it in this situation."  

Detailed consideration was given to the options available to the Reserve Bank in assisting the

R&I and, in turn, the Society.  Under the heading "alternative sources of funds", the note read:

"We might expect the W.A. Government also to provide some support,
but realistically, this may be in the form of guarantees rather than cash".

The note contained the information that, while interest was being paid on the Society's large

loans, capital repayments were overdue.  This, it was said, had "badly affected the Society's

budget and it is now having to dig heavily into liquid assets to continue operating".  Liquid

funds were said to be down to 3% of total assets, 4% below the statutory requirement.  The

information appears clearly to have been given to the Reserve Bank by Mr Phillips.

.22 Mr Phillips, when giving evidence, had no recollection of having been in

Sydney at the time, or of speaking to an officer of the Reserve Bank.  The note did not refresh



12 - 44

his memory.  Mr Phillips proved to be an enigma in relation to this term of reference as well

as others.  It is impossible to accept that he had lost all memory of the important events

concerning the Society in which he was involved at this time.  His was not the case of a

witness' recollections being clouded with reasonable doubt and uncertainty due to the passage

of time, but a case in which a witness claimed to have a total inability to recall a sequence of

significant events in which he was involved.  At no time did Mr Phillips appear to struggle

with his memory in seeking to answer questions.  He immediately indicated he could not

recall the particular events.  In our view, Mr Phillips' expressed inability to recollect events

concerning the Society was not genuine.

.23 The Reserve Bank note confirms that Mr Phillips was well aware of the

difficulties being experienced by the Society and that he had given consideration to the

manner in which those problems could be handled, should they worsen.  By its reference to

the Government assistance which might realistically be forthcoming, the note suggests that

Mr Phillips could previously have discussed the matter with Mr Lloyd.  It would seem that

the meeting was concluded on the basis that the Reserve Bank would advise the R&I Bank

of the assistance it would be given if, in supporting a viable, well managed non-bank

intermediary, the R&I Bank found itself in breach of the standard set for the maintenance of

bank liquidity.

.24 On 28 April 1987, Mr Phillips spoke by telephone with another officer of the

Financial Institutions Department of the Reserve Bank, Mr L J Austin.  Mr Austin appears to

have contacted Mr Phillips to pass on the Reserve Bank's response to Mr Phillips' question

regarding possible assistance.  According to a diary note of the discussion, made by

Mr Austin, he informed Mr Phillips that it was for the R&I Bank to decide whether it was

prepared to extend support to a financial entity.  In the case of an entity under State

jurisdiction, it was said, common prudence would require the bank to consult with the

controlling authority and, if appropriate, the relevant Minister.  If, as a result, a bank decided

to extend support, and in the process its own general liquidity position were affected, the

Reserve Bank would consider whether, in the circumstances, some kind of liquidity support

to the lending bank was appropriate.

.25 Significantly, the note recorded:

"Mr Phillips commented that the R&I had been in daily contact with the
Registrar.  The relevant Minister (who is also the Premier) had been
informed.  Mr Phillips said that an adviser to the Minister had contacted
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him over the weekend to say that rumours suggested financial outflows
from the credit union would occur today.  He had been unable to contact
this adviser so far this morning."

.26 Mr Phillips professed to have no recollection of speaking with Mr Austin or

with any other Reserve Bank officer on or about 28 April 1987.  The reference to an "adviser

to the Minister" would appear in the circumstances to be a reference to Mr Lloyd, who, other

evidence indicated, was close to Mr Phillips.  Mr Phillips said in his evidence that he

considered Mr Lloyd to have been an adviser to the Government and to the Premier, although

he claimed he could not remember being aware of a specific rumour that a run was going to

be engineered.  Nor could he remember speaking with Mr Lloyd about the matter.

.27 When shown the comment, attributed to him, that the R&I had been in daily

contact with the Registrar, Mr Phillips had "no idea" about the basis of the contact, who was

making it or how it was being done.  Mr Metaxas was not aware of having spoken to

Mr Phillips more than once, that being on the occasion when it was agreed that information

would be exchanged with the bank.

.28 The note also recorded Mr Phillips as having commented that the Society was

losing funds, mostly due to rumours circulating about it, that there were some problems

"because of the existence of some large loans, but these were not generally known", and that

some assets which the Society was showing as liquidity were in fact pledged as security to

the bank.  Again, Mr Phillips was unable to recall imparting knowledge of these matters to

the Reserve Bank at this time.  The information is accurate, and there is no reason to doubt

that Mr Phillips advised Mr Austin in these terms.  That Mr Phillips should have made such

comments to Mr Austin confirms his clear knowledge of the state of affairs of the Society at

the time.

.29 There can be no doubt that Mr Phillips was fully informed of the application

the Society had made to the bank for funds in order to cope with its liquidity problems, and

that he was aware further information was being sought from the Society in that regard.  He

was also aware that the assets of the Society which were pledged as security to the bank had

been shown as liquid funds.  He was, we find, seriously concerned about the financial affairs

of the Society prior to, and on, 30 April 1987.

.30 Mr Clark eventually provided answers to the questions posed in Mr Roach's

letter of 22 April 1987.  He wrote on 28 April that the Society did not consider itself to be in



12 - 46

breach of the liquidity requirements of the Act, because it had always maintained the required

liquidity at the end of the month.  He appears to have been of the opinion that the liquidity

requirement only had to be satisfied on the last day of each month and not at all times, an

opinion he claimed to share with the Registrar.  Even a cursory examination of section 60 of

the Act reveals that his opinion was not correct.  The requirement was for a credit union to

maintain not less than 7% of its withdrawable funds as liquid funds, although the automatic

lending restriction operated only if the percentage on the last day of a month was less than

7%.  In his letter, Mr Clark provided the bank with information on the loans to Mr Potter,

Mr Tilli, Mr Turner and Mr Martin.  His advice was, as usual, totally inadequate.  One of his

excuses was that "there are not enough hours in the day and the phone has given me little

peace lately".  He concluded his letter by reminding the bank that time was now of great

importance and asking for an urgent decision.

.31 On 29 April 1987, Mr Clark advised Mr Roach by telephone that liquidity had

improved to such an extent that the Society now would not require the $4 million temporary

overdraft.

.10 The events of 29, 30 April 1987

.1 There was a meeting of the Commissioners of the R&I Bank at Karratha on

29 April, the day before the critical day for ensuring that the Society's liquidity ratio was 7%

or more.  It appears that, from time to time, the Commissioners would meet in various country

towns in the State.  Mr Whitely said he had gathered up all the information the bank had

acquired by this time, and he raised the matter of the bank's application informally at the end

of the meeting.   Mr David Fischer (the Chairman), Mr Gordon, Mr Phillips and Mr Whitely

were in attendance at the meeting.  Mr Whitely recalled addressing the submission and

identifying its deficiencies, as he saw them.  He referred to the difficulties being experienced

in obtaining information from the Society.  Having regard to its view that the bank was not

getting total co-operation from Mr Clark, and to the Society's breach of the previous

agreement, the Commissioners reached the conclusion that the bank would not provide funds

to the Society.  Mr Whitely said he believed that the suggested method for the creation of

liquidity to meet the statutory requirement was artificial and that the most appropriate course

of action was for the Society to make what arrangements it could with the Registrar.  It was

left to Mr Whitely to convey the bank's position to the Society unless any other information

came to him in the meantime which mitigated the position the board had taken.  Mr Whitely

believed that Mr Phillips was present throughout the discussion.
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.2 Mr Phillips agreed that he had attended a meeting of the Commissioners in

Karratha on 29 April 1987, and that he was present throughout the course of the formal

meeting.  He claimed, however, to have no recollection of Mr Whitely's having addressed the

meeting in the manner he described, and, on that basis, he said he denied that the discussion

on the Society took place.  He further claimed to have no recollection of any discussion

between the Commissioners or senior bank officers to the effect that the application ought to

be declined for the reasons set out in Mr Anson's memorandum to Mr Roach of 30 April.  We

accept that Mr Phillips was present at the informal meeting in Karratha at which the bank's

decision was taken and that he must have been aware of the decision and of the reasons for

it.  We have no reason to doubt Mr Whitely's recollection of the meeting.  His evidence is

supported by Mr Gordon and by Mr Fischer.

.3 The decision to refuse the loan was communicated to Mr Anson by

Mr Whitely.  Mr Anson then instructed Mr Roach, by memorandum dated 30 April 1987, to

advise Mr Clark that the bank would not make the requested advance of $18 million.  The

memorandum also set out what were described as the bank's policies concerning its dealings

with the Society.  Mr Roach telephoned Mr Clark at about 12.40 pm on that day, having first

discussed the matter with Mr Anson.  He advised Mr Clark that the bank considered it

inappropriate to make the advance to camouflage the Society's true position with respect to

liquidity.  A file note of the telephone conversation, made by Mr Roach, recorded that he

advised Mr Clark that, as the Registrar was fully acquainted with the situation, it was

considered to be his responsibility to determine the appropriate course of action.  He

suggested that the Society should submit a return to the Registrar showing its inadequate

liquidity position.  This would leave the way open for the Registrar to take the appropriate

action.  Mr Roach's note recorded that Mr Clark had expressed dismay at the decision and

queried the Society's future relationship with the bank.  While Mr Anson's memorandum gave

as one of the reasons for the refusal of the advance the fact that the responses by Mr Clark to

questions from the bank had indicated "a less than fullsome co-operation", Mr Roach did not

believe he gave Mr Clark this or any additional reason.  In his evidence, Mr Clark essentially

confirmed Mr Roach's description of the circumstances and content of their discussion.  He

said he was told that the reason for the rejection of the application was "something along the

lines of the bank would not be a party to the deception of the Registrar".  We accept the file

note made by Mr Roach as an accurate account of what he conveyed to Mr Clark.

.4 The bank's refusal to grant the facility placed the Society in a critical situation.

Once Mr Clark had been advised by Mr Roach of its decision, he telephoned Mr Flemming,
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Mr Metaxas, Mr Wayne Clark and Mr Edwards.  Mr Flemming said Mr Alex Clark asked him

to contact the bank to see if it would reconsider its decision.  Mr Clark denied that he made

such a request and said he only asked Mr Flemming whether he would be available for a

meeting with the Registrar during the afternoon.  There is no reason to doubt Mr Flemming's

evidence in this regard.  It might be expected that Mr Clark would have requested his

Chairman to telephone the bank to see if its decision could be reconsidered.  In any event, that

is what occurred.  Mr Whitely made a note of a telephone conversation with Mr Flemming

on this day at about 2.00 pm.  Mr Flemming asked him whether there was any chance of the

decision's being reversed.  Mr Whitely told him there was not, and proceeded to explain in

some detail the reasons for the bank's decision.  Those reasons included the Society's

management and performance since the discussions in late December 1986, the continuation

of commercial lending contrary to the understanding reached at that meeting, the fact that

additional commercial loans had been made, for example, to the Potter group, and Mr Clark's

failure to co-operate fully with the bank in providing required information.

.5 Mr Alex Clark arranged a meeting with Mr Metaxas for that afternoon and

invited Mr Wayne Clark and Mr Flemming to attend.  He telephoned Mr Edwards "to get him

to [get] the Bank to change their mind".  He believed he made all his calls prior to 1.00 pm,

immediately after having heard from Mr Roach.  When he telephoned Mr Edwards, he said

he was emotional and upset and he could not, in his evidence, recall specifically what he told

Mr Edwards, other than that he told him, probably in a lot of rude words, that the R&I Bank

had knocked back the loan.  He asked Mr Edwards what could be done.  Questioned as to

whether he advanced any reasons as to why it was important for the Society to have the bank's

decision reversed, Mr Clark said he did not need to provide a reason, because Mr Edwards,

from previous discussions between them, already knew it was important.  He said

Mr Edwards was aware, not only of the liquidity problem, but also of the capital raising

situation, which, according to Mr Clark, had been mentioned at their meeting on the morning

of 28 April.

.6 It was important for representatives of the Society to meet with Mr Metaxas

as soon as possible, because, as Mr Alex Clark was well aware, if the bank did not reverse

its decision, the consequent inability of the Society to meet its statutory liquidity requirement

could have been disastrous for the Society.  The Society would not have been able to fund any

loans during the following month.

.7 The meeting at the Registrar's office commenced at 2.30 pm, or soon
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afterwards, and was attended by Mr Metaxas, Mr Wayne Clark, Mr Flemming and

Mr Alex Clark.  According to Mr Wayne Clark, he first learned from Mr Alex Clark, just

before the meeting, that Mr Edwards had been contacted in order to have the bank's decision

reversed.  During the meeting, there was a general discussion about the Society's continuing

liquidity problems and of its exposure to the big four borrowers.  An undertaking was given

by Mr Alex Clark that the exposures could be reduced to an average of $12 million for each

borrower by 30 June.  Whilst Mr Wayne Clark could not recall Mr Alex Clark's actually

confirming that he had made an approach to Mr Edwards, he said there was an air of

expectation that the matter was being reconsidered by the bank.  A telephone call was later

received by Mr Alex Clark, who then advised the meeting that the loan had now been

approved by the bank.  It appears that the meeting drew to a close as soon as that advice had

been received.

.8 It is now necessary to relate the extraordinary circumstances in which the

bank's decision to reject the application was reversed.  It appears that, following the telephone

call from Mr Clark advising of the bank's initial decision, Mr Edwards attended a meeting of

the board of the State Government Insurance Commission ("SGIC"), of which both he and

Mr Lloyd were then members.  Mr Edwards agreed that, when he received the telephone call

from Mr Clark, he clearly understood Mr Clark to be wanting the Government to talk to the

R&I Bank.  Although he could not recall his precise words, Mr Edwards said that Mr Clark

probably thought "we'd get the Premier or someone to ring up David Fischer, I guess".  He

thought Mr Clark may have said something about getting the Premier to do something.

Mr Edwards believed his response was to indicate that he would see what he could do.  In any

event, Mr Edwards agreed he would have left Mr Clark with an understanding that he would

see if he could help.

.9 Mr Edwards said he then informed Mr Lloyd of the bank's decision to refuse

the Society's application for funds.  Mr Edwards suggested he may have done so in the course

of meeting Mr Lloyd in the Capita Building, or while they were making their way from there

to the meeting of the SGIC.  Mr Edwards could not recall precisely what he told Mr Lloyd,

but said he probably asked Mr Lloyd to see what he could do about the matter because the

Under Treasurer, Mr Boylen, was a Commissioner of the bank.

.10 Mr Lloyd said he telephoned Mr Phillips from the premises of SGIC no earlier

than 2.15 pm.  He told Mr Phillips that he had received information that Mr Alex Clark was

agitated about a standby facility having been refused, and proceeded to ask Mr Phillips "what
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was happening".  He understood that Mr Edwards had asked him to make the call, because

Mr Edwards did not have a precise understanding of the situation, and he had more dealings

with the bank than Mr Edwards.  If that was the reason, it displays uncharacteristic modesty

on the part of Mr Edwards.  In any event, according to Mr Lloyd, Mr Phillips told him that

the facility had been refused, but that it was being reconsidered.  He then thought he asked

Mr Phillips if he would let him know what the result of the reconsideration was.  Later in his

evidence, Mr Lloyd said he recalled that Mr Phillips told him the other Commissioners of the

bank were away and it was a decision he would have to make himself.  He did not believe he

encouraged Mr Phillips to reconsider the application favourably or that his request could be

interpreted in that way, and said that was certainly not his purpose.  We are unable to discern

any purpose other than to have the earlier decision reversed.

.11 Mr Lloyd rejected a suggestion that he had told Mr Phillips that, unless the

bank were to reconsider favourably the application the Society had made, it would be unable

to meet its statutory liquidity requirement.  He also rejected a suggestion that he had told

Mr Phillips that, unless the application were to be favourably reconsidered, the Society would

have difficulty in completing a capital-raising exercise in which it was then engaged.   He

accepted that, when he telephoned Mr Phillips, he had an understanding that, if the bank did

not provide the facility, the Society would not be able to meet its statutory liquidity

requirement for April.  He said he did not convey that understanding to Mr Phillips when he

spoke to him on the telephone, because it was understood that this was the fundamental

purpose of the facility.  We do not doubt that Mr Lloyd had previously discussed the

problems of the Society with Mr Phillips and that, on this occasion, he asked Mr Phillips

favourably to reconsider the application.

.12 According to Mr Phillips, Mr Lloyd telephoned him at about 2.30 pm and said

he had heard that an increase in the Society's facilities with the bank had been refused.

Mr Phillips said he could not recall previously being aware that the application had been

rejected, a suggestion which we find ourselves unable to accept.  Mr Lloyd then said the

Society was arranging for a capital injection of around $30 million which was being put

together by Lloyds Australia and Asha Capital, and he was of the view that, if a report went

to the Registrar showing a deficiency in liquidity, the capital raising would be jeopardised,

if not rendered impossible.  Mr Phillips could not recall his reaction to the telephone call.

The conversation with Mr Lloyd was, he said "fairly brief".  He could not recall whether he

responded or what he may have said, other than that he would have a look at the submission

and see what could be done.  This strongly suggests that there was a request from Mr Lloyd
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for a favourable reconsideration of the matter, although Mr Phillips reiterated that the call was

not just a bald request to reconsider the decision, but rather a request to look at the matter

again, because of the situation regarding the capital raising.  Later in his evidence, he said he

viewed Mr Lloyd's request as coming from a senior Treasury officer involved in the control

and management of credit unions and expressing "a reasonably strong desire" that the decision

be reversed.

.13 Despite the most unusual circumstances in which his decision was made,

Mr Phillips apparently did not make any notes of the events at the time.  He admitted that to

have done so would have been good banking practice, and "[i]n retrospect I say it's unusual

that, perhaps, there wasn't more detail recorded".

.14 There was some divergence between the evidence of Mr Edwards and

Mr Lloyd as to their conversation when Mr Lloyd returned to the meeting of the SGIC after

having made the telephone call.  Mr Lloyd said he merely told Mr Edwards that the loan was

under further consideration.  Mr Edwards thought he was told that the bank was changing its

mind or that it "was going to be fixed up".  The suggestion in Mr Edwards' evidence was that

this action was being taken by the bank as a result of discussions with the Registrar.

.15 Later in his evidence, when Mr Edwards was being questioned about a

statement of events given to the Reserve Bank either by him or by Mr Gordon on 27 August

1987, he was asked whether he had consciously failed to highlight the fact that the R&I Bank

only reversed its decision on 30 April 1987 as a result of his having spoken to Mr Lloyd and

Mr Lloyd having contacted the bank.  Mr Edwards responded:

"Well, that's incorrect anyway, as I tried to explain yesterday.
Mr Lloyd's involvement in that had nothing to do with the R&I changing
its position.  The R&I had changed its position, on my recollection,
before Lloyd spoke to them.  They changed their position as a result of
discussions with the Registrar, nothing to do with Tony Lloyd."

.16 It was then put to Mr Edwards that the evidence given by Mr Phillips was that

Mr Lloyd contacted him and asked him to reconsider the bank's position.  To that,

Mr Edwards responded:

"Check the R&I file notes, check your exhibits.  You'll find that the R&I
file notes say they changed their position because of discussions with
the Registrar - no mention of Tony Lloyd."
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There are no file notes or other documents which support Mr Edwards' confident assertion.

The evidence of Mr Metaxas regarding his activities on and prior to 30 April 1987 provides

no support for these statements.

.17 Within 30 minutes after the telephone call from Mr Lloyd, which Mr Phillips

placed at about 2.30 pm, although it may have been as late as 3.30 pm, Mr Phillips called

Mr Anson and Mr Roach to his office.  Mr Phillips claimed to be unable to recall the content

of his conversation with Mr Anson and Mr Roach.  Nor could he recall his studying any

document, but he thought he probably advised Mr Anson and Mr Roach of what Mr Lloyd

had said, gave them reasons why he was going to approve the facility.  The evidence does not

suggest that Mr Phillips sought their advice.  He could not recall attempting to discuss the

matter with another Commissioner, and thought they were all unavailable at the time.  On his

evidence, Mr Phillips then unilaterally approved the facility by signing the application.

.18 As Mr Roach recalled the event, he was approached by Mr Anson and advised

that Mr Phillips was reconsidering the bank's refusal of the Society's application.  Mr Roach

was asked to prepare some advice in that regard, but he thought it was easier to take the bank

file to Mr Phillips, which he did.  Mr Phillips could not recall whether Mr Roach brought the

file with him, but conceded it was quite possible that the first occasion on which he had an

opportunity to examine the papers concerning the application following Mr Lloyd's call was

on seeing the file.  Mr Phillips told Mr Roach, in substance, that Mr Lloyd had asked him to

overturn the bank's earlier decision.  Mr Roach also recalled that, during the meeting,

Mr Phillips picked up the telephone to contact Mr Whitely, and got as far as holding the

receiver in his hand, when Mr Anson asked, "What if Dennis [Whitely] says ,No', Bill?"

Mr Phillips then put down the receiver and approved the loan.  Mr Phillips claimed not to

recall that happening.  Nor could Mr Anson recall it "specifically".  We accept the evidence

of Mr Roach on this point.  Whilst it may have been true that there were no other

Commissioners on the premises at that time, Mr Fischer and Mr Gordon still being in the

north of the State, Mr Whitely was only temporarily absent from his office.  It is extraordinary

that Mr Phillips made no further attempt to contact him.  The conclusion must be that he

realised what Mr Whitely's attitude would have been to a reversal of the decision.

.19 Notwithstanding the discrepancies in the evidence, we have been able to form

a clear picture of what occurred.  The bank, after considering it, refused the Society's

application on 29 April.  Mr Phillips was present when the decision was made and was aware
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of the decision and of the reasons for it.  That decision was communicated to Mr Alex Clark

on the following day.  At approximately 2.00 pm on 30 April, Mr Whitely told Mr Flemming,

the Chairman of the Society, there would be no reconsideration of the decision.

Mr Alex Clark then telephoned Mr Edwards in order to have the Government apply pressure

to the bank to reverse its decision.  Mr Edwards spoke to Mr Lloyd, who knew Mr Phillips

well.  Mr Lloyd then telephoned Mr Phillips, with whom he had previously discussed the

difficulties confronting the Society, requesting that the loan be made.  Following Mr Lloyd's

telephone call, and as a result of it, Mr Phillips improperly and unilaterally reversed the bank's

decision.  The facility was put in place before the close of business on that day.  Thereafter,

on 12 May 1987, the board of the R&I Bank ratified the decision which had been made by

Mr Phillips and it formalised its arrangement with the Society in connection with the

$18 million fixed term loan.  There was, in practical terms, nothing else it could have done.

As a result of subsequent negotiations between the Society and the bank, certain of the fees

and charges associated with the granting of the loan were reduced.

.20 It is apparent that both Mr Edwards and Mr Lloyd were anxious to avoid the

consequences of the Society's failing to meet its statutory liquidity requirements.  Its inability

to make any loans in May would have served to confirm any rumours in the market place that

the Society was in trouble and had the potential to generate an irreversible run on it.  It

appears that, on 9 May 1987, the Government was facing three by-elections for Legislative

Assembly seats.  Mr Edwards rejected any suggestion that this played any part in the

consideration of the matter, and there is no evidence to the contrary.

.21 Immediately following the meeting at the Registrar's office referred to in

paragraph 12.10.7 of this chapter, Mr Flemming, Mr Alex Clark and Mr Wayne Clark walked

back to the Society's premises and, according to Mr Wayne Clark, Mr Alex Clark raised with

Mr Flemming the idea of sending $5,000 to Mr Edwards.  Mr Wayne  Clark believed that

Mr Alex Clark said he thought he would "send Kevin Edwards $5,000 for his trouble".

Mr Flemming, he said, responded that he did not know if that would be wise.

Mr Wayne Clark did not say anything, because he said he was quite happy with the

Chairman's response.

.22 Mr Flemming could not recall the matter being raised in these circumstances

following the meeting, but he could recall that, on the following day, Mr Alex Clark told him

he had sent off a letter of appreciation and a $5,000 cheque to Kevin Edwards.  It appears that

Mr Clark had arranged for a bank cheque to be purchased for this purpose, using cash
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obtained from one of the Society's tellers.  He had the bank cheque delivered to Mr Edwards.

Mr Flemming said he expressed concern about the Society's being involved in a political way

with the Government.

.23 The evidence of Mr Edwards was that he received a telephone call from

Mr Alex Clark at his home on the evening of 30 April.  Mr Clark expressed his gratitude for

"their" assistance or the assistance of the Premier.  Mr Edwards said he responded that it was

all part of the service, or words to that effect, and did not try to dissuade Mr Clark from the

view that the Premier had intervened in the process.  He was happy for Mr Burke to receive

the plaudits, although he had not attempted to speak to the Premier or, indeed, to any

Minister.  Mr Clark said he was so grateful he was going to make a donation to "Burkie's

campaign funds".  Mr Edwards claimed that he responded, "That's very gracious of you, Alex.

Just send it over the road to Michael Beahan, the Labor Party."  He modified his evidence on

further questioning to say that he would have said, "There's no need, but if you want to you

can --".  Mr Clark did not tell him how much he was intending to donate.  He was not sure

whether it was the next day or the day after when a courier delivered an envelope containing

a bank cheque for $5,000 to his office.  The envelope also contained a short handwritten note

to the effect, "Donation to Burkie's campaign".  It was signed "Alex".  Mr Edwards sent the

cheque to Mr Michael Beahan, then the Secretary of the Western Australian branch of the

Australian Labor Party.

.24 More than a year later, the monies were returned to the Society when the

transaction was made known to the public and became controversial.  There is no evidence

to show that the donation made by Mr Clark was anything other than a gesture of gratitude

by him to Mr Edwards and to the Labor Party for help in having the R&I Bank reverse its

decision.  There is no evidence of corruption or illegality on the part of any person in

Government or associated with Government in relation to the $5,000 payment.  Nor do we

consider that anyone connected with the donation should be found to have acted improperly,

however unwise the donation may have been.

.25 Mr Burke said he did not become aware of the bank's refusal of the facility and

of its subsequent reversal of its decision until late 1987, and only then from a newspaper

report.  He did not consider it to be the type of matter his advisers would have thought

necessary to bring to his attention.  He also denied having any knowledge of Mr Lloyd's

telephoning Mr Phillips to have the bank's refusal reconsidered.  Nor did he recall being told

that a donation of $5,000 had been made to the Labor Party until the matter became public.
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.26 Mr Burke could recall becoming aware of rumours and statements which had

the effect of undermining the Society in a period which he identified as "April/May/June".

He also accepted that he may have heard of those rumours prior to the by-elections due to be

held on 9 May 1987.  He said he did not hear of any concerted attempt to cause a run on the

Society by the withdrawal of funds during April.  He thought it was towards the end of May

or the middle of the year when he began to get the first indication, in a substantial sense, from

Mr Lloyd, Mr Edwards or perhaps Mr Boylen, that there was some problem in the Society.

The nature of the problem was not explained to him.  He was merely told there were some

financial difficulties, which were being looked at by the Registrar, the R&I Bank and

Mr Edwards and/or Mr Lloyd and/or Mr Boylen.  He denied knowing that the problem

included a difficulty in meeting the statutory liquidity requirement.

.27 Mr Burke's recollection is inconsistent with that of Mr Edwards, who said he

probably did mention to Mr Burke the sequence of events of 30 April 1987 which resulted in

the R&I Bank's reversing its decision, although he did not attempt to contact him that day,

believing Mr Burke not to have been in Perth.   He also said he probably told Mr Burke about

the $5,000 donation.

.28 We are unable to accept that Mr Burke was not aware during April 1987 of

the growing problems of the Society, of which Mr Edwards and Mr Lloyd were well aware.

We do not believe that Mr Burke's interest in the Society had diminished since he had

expressed his concern about it in August 1986.  He was the responsible Minister and it would

not have been consistent with Mr Burke's approach to matters affecting Government had he

not taken a close interest in the matter, particularly having regard to the fact that the Society

had been the subject of public debate during April.  There is, however, no evidence to suggest

that Mr Burke gave any instructions either to Mr Lloyd or to Mr Edwards on 30 April.  Nor

does the evidence before the Commission justify a finding that he knew of the donation at

about the time it was made.

.11 The alleged Liberal Party conspiracy

.1 It is appropriate, at this stage, to make reference to the belief which

Mr Alex Clark claimed to have in April 1987, that a concerted attempt was made by the

Liberal Party, or persons associated with it, to cause a run on the Society.  The facts are that

Mr Lightfoot became concerned early in 1987 about various events  which involved

Mr Martin, Mr Brush and persons and entities associated with them.  In that context,
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Mr Lightfoot carried out investigations into the affairs of Mr Martin, including ascertaining

what involvement the Society had in a company called Brockley Investments Limited, which

was associated with Mr Brush and Mr Martin.  Mr Lightfoot had developed the view by the

end of February 1987 that the Society was in imminent danger of collapse and expressed that

view to his Parliamentary colleagues.

.2 Another matter which was later to achieve media prominence was the early

withdrawal of a fixed term deposit of approximately $150,000 by Mr Simpson in March 1987,

and the deposit of the monies elsewhere at a slightly lower rate of interest.  At a meeting late

in February, attended by Mr Simpson and the leader of the Opposition, Mr Barry MacKinnon,

details of Mr Lightfoot's investigations had been disclosed to them.  It may be thought, and

indeed it was admitted by Mr Simpson, that his withdrawal of the funds was influenced in

part by what he had heard from Mr Lightfoot.  It would be surprising if he had not been so

influenced.  The money represented the savings for himself and his wife in their retirement

and he would certainly not have wished to have seen those funds placed at risk.  This is not

to say, however, that Mr Simpson's withdrawal of the funds was part of a conspiracy or a

loose agreement of individuals to cause a run on the Society, and he denied that it was.  He

explained also that the funds were reinvested on terms which were otherwise more suited to

his financial requirements at the time.  There is no basis for the suggestion that Mr Simpson's

actions were improperly motivated in any respect, or formed part of some wider plan.

.3 Apart from the activities of Mr Lightfoot, which we accept were not motivated

purely by a desire to bring down the Society, there appears to be no evidence to support the

belief held by Mr Clark at that time.  The records of the Liberal Party from April 1987, rather

than providing any support for such a theory, indicate quite the contrary.  The minutes of the

shadow Cabinet meeting of 24 April 1987 disclose that the Parliamentary Liberal Party had

resolved to avoid doing anything which could affect the Society adversely.  As

Mr MacKinnon explained it, it was not in the interests of his party to cause public concern

about the financial position of the Society.  In politics, he said, you have to be very careful

about such comments and the way they could damage confidence in such an institution.  In

the circumstances, there are no grounds to support the allegation that the Liberal Party, or

persons associated with it, had conspired to undermine the confidence of depositors in the

Society.  No doubt it was in Mr Clark's interest to attribute the impending collapse of the

Society to causes other than his management.
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.12 The events from May to July 1987 : the final decline

.1 Subsequent to 30 April, both the Registrar and the R&I Bank closely

monitored the Society's operations.  Information supplied to the bank by Mr Alex Clark was

passed on to Mr Metaxas early in May.  Mr Alex Clark continued to express the view that he

had only been successful in having the bank change its mind because he had "gone to the

Premier" about the matter.  For example, at a meeting attended by Mr Alex Clark,

Mr Flemming, Mr Phillips, Mr Anson and Mr Roach on 8 May 1987, Mr Clark expressed the

hope that his action in going to the Premier to have the bank overrule its decision to decline

the loan would not affect the Society's future relationship with the bank.  He made similar

comments to his board when he advised it at a meeting on 28 May that on 30 April he had

"phoned Kevin Edwards and through him the Premier intervened and the R&I Board was

directed to assist".

.2 On 11 May 1987, a regular meeting of the Credit Union Advisory Committee

was held, attended by both Mr Alex Clark and Mr Metaxas.  Mr Metaxas recalled that the

liquidity problem of the Society was raised by Mr Clark.  It was something of which, in any

event, the other members of the Committee were aware.  The minutes of the meeting,

however, suggest that another member raised the matter of the rumours and that

Mr Alex Clark responded, indicating that the Society's liquidity had returned to an acceptable

level.  Mr Metaxas recalled that Mr Alex Clark sought to justify the position in which the

Society found itself by pointing to the Challenge Bank float, the usual heavy withdrawal of

funds to meet members' tax payments requirements and the rumours which had been

circulating for political purposes.  According to Mr Metaxas, Mr Clark indicated that, almost

single-handedly, he had stopped these rumours by telephoning Mr MacKinnon.  He said he

had told Mr MacKinnon that, if the rumours were not stopped, he was going to "blow

Mr Laurance out of the water".  How he proposed to do so was not mentioned.

.3 On 20 May 1987, the Registrar issued a circular to all credit unions requiring

the completion of returns setting out information about borrowers whose total loans and

undrawn commitments exceeded 50% of the statutory reserve of the credit union.  The form

of the circular disguised its real purpose, which was to gain information from the Society.

Mr Metaxas indicated that, while the information from the R&I Bank had provided certain

essential information, the circular was designed to find out "how the exposures were

tracking".  Mr Alex Clark responded to the circular that, by reason of the liquidity problems

the Society had been experiencing, it would be too onerous for him to meet the 21 day
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deadline specified in the circular.  Accordingly, Mr Metaxas agreed to extend the compliance

period for the Society.  In the end, the Society's return was not received until 15 July.  This

should have served as another warning sign to the Registry.  Having regard to the known

circumstances at the time, a more direct method of inquiry than a general circular was

required.

.4 On 28 May, Mr Metaxas and two of his officers met with Mr Alex Clark and

Mr Flemming to review the position of the Society.  The main subject for discussion was why

the large exposures had increased as they had during the year.  Mr Alex Clark answered by

referring to the need to honour existing commitments and providing explanations in respect

of each borrower.  Mr Morisey specifically asked whether any of the commercial loans were

in arrears, to which Mr Alex Clark responded in the negative.  As a result of this meeting,

Mr Metaxas said he experienced a "general coalescing of views" in relation to the Society and

in relation to Mr Clark.  From that time, Mr Metaxas appreciated that there was something

seriously wrong with the Society and it was just a matter of finding out precisely what it was.

There should now have been a greater sense of urgency in the Registry.

.5 At about this time, serious problems also arose in relation to the Swan

Building Society.  Those problems, not entirely unreasonably, were seen to be more

immediate and they clearly distracted the attention of the Registry, with its limited resources,

away from the Society's problems for a considerable period of time.

.6 On 9 July 1987, Mr Wayne Clark, who was working on the audit of the

Society for the year ending 30 June 1987, met with Mr Alex Clark concerning Mr Turner's

affairs.  He had come to regard those affairs as "very marginal".  A dispute arose about

Mr Alex Clark's responsibility for supplying information on Mr Turner's position.  It led to

Mr Alex Clark's threatening Mr Wayne Clark with his removal as auditor of the Society in the

following year.  A little later, Mr Alex Clark telephoned Mr Wayne Clark and apologised for

his outburst.  A discussion then took place concerning Mr Turner's situation.  When

Mr Wayne Clark pointed out that his loan had increased from $11 million to more than

$20 million during the year, "in spite of R&I/GMF Management letter", Mr Alex Clark said

that the auditor was wrong and that the loan had been more than $11 million in the previous

year.

.7 Mr Wayne Clark's concern at this time caused him to telephone Mr Morisey

at the Registry on 8 July 1987.  Mr Morisey made a memorandum of this telephone
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conversation, although not until 27 July 1987.  Mr Morisey's note recorded that

Mr Wayne Clark had indicated his concern about the recovery of some loans, and, in

particular, a large loan of $25 million to Mr Turner.  He mentioned that Mr Potter, Mr Martin,

Mr Turner and Mr Tilli together owed the Society $106 million at the end of June 1987, their

combined debt having increased from $50 million in June 1986 to $80 million in April 1987.

Mr Metaxas made a handwritten note on Mr Morisey's memorandum, Mr Morisey believed,

on the day, or the day after the document had been prepared, indicating that the loans to the

big four were "supposed to be capped in April".

.8 At about the same time, on 11 July, Mr Roach and Mr George Prokojes from

the R&I Bank met with Mr Alex Clark to discuss further the affairs of the Society.  The bank

had continued to monitor its financial position, including in particular its four large exposures,

notwithstanding the repayment of the fixed term loan of $18 million towards the end of May

1987.   The meeting was arranged to discuss these exposures, the Society's liquidity, its

capital raising endeavours and other matters relating to its management and financial position.

Notes of the meeting recorded that detailed explanations concerning the affairs of Mr Tilli,

Mr Potter, Mr Turner and Mr Martin were provided by Mr Alex Clark, who indicated that the

Society had lifted all restrictions on the making of loans, but was being more selective than

it had been in the past.   He also indicated that the Society would like to see the restriction

imposed by the bank on commercial lending increased from 30% to 35%.

.9 On 14 July 1987, Mr Wayne Clark telephoned Mr Flemming to advise that the

loans to Mr Turner, Mr Tilli, Mr Potter and Mr Martin were in the order of $100 million and

that Mr Turner's loan seemed to present the greatest problem.  He indicated to Mr Flemming

on two occasions that he could not be more concerned about the situation and referred to

Mr Alex Clark's outlandish statements concerning the valuation of Mr Tilli's house.  He

suggested that a merchant banker or a consultant should be brought in as a matter of urgency.

He also told Mr Flemming that Mr Alex Clark had threatened the removal of the auditors, but

that they would not be intimidated by such a threat.

.10 Later on that day, a meeting took place between Mr Wayne Clark and his

assistant, Mr David Swan, Mr Alex Clark and Mr Flemming.  Mr Swan and Mr Wayne Clark

made notes of that meeting.  The meeting lasted some three and a half hours and focused

primarily on the Turner loan, although the loans to Mr Martin and Mr Potter were also

discussed.  Mr Alex Clark responded to the concerns of the auditors about this loan by

complaining, as he had at the time of the previous audit, that the auditors did not understand
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the Society's dealings because they were not bankers.  Mr Wayne Clark noted that, during the

discussions, it became apparent that $4 million (in Swiss Francs) had been borrowed and

credited to Mr Turner's overdraft account.  Accordingly, Mr Turner's total commitment was

$24 million and not $20 million, as had been initially advised.

.11 During the meeting, Mr Wayne Clark believed that Mr Flemming's attitude

changed from one of being supportive of Mr Alex Clark to one of concern about the matters

raised.  However, at a chance meeting with Mr Flemming later on the same day,

Mr Flemming no longer appeared to exhibit the same concerns as he had during the earlier

meeting.  Mr Wayne Clark could distinctly recall his using the expression "the Society has

a lot to be grateful for what people like Mr Turner and Mr Potter have done for the Society".

.12 Because Mr Wayne Clark was seriously concerned at the attitude of

Mr Flemming, he arranged for Mr Forbes to speak with him to determine what his reaction

had been to the meeting held on 14 July.  In a note to Mr Wayne Clark regarding his

assessment of Mr Flemming's reaction during a telephone discussion on 17 July, Mr Forbes

recorded that Mr Flemming had expressed the view that he was reasonably satisfied with the

assurances given to him by Mr Alex Clark with respect to the large commercial loans and that

they seemed to be under control.  When Mr Forbes pointed to the growth in the lending to the

four large commercial borrowers, Mr Flemming, according to Mr Forbes, said the auditors

should have been monitoring the increases throughout the year and that any concerns they had

should have been drawn to his attention at an earlier date.  Mr Forbes responded by advising

that it was not the auditors' responsibility to monitor increases in loan funding to particular

borrowers, but that of the board, as had been explained to him and to the other members of

the board on several occasions in the past, and that, following the previous year's audit, the

auditors had made detailed recommendations concerning the need for procedures to monitor

existing loans.  Mr Flemming acknowledged these points, and the conversation apparently

concluded on the understanding that the matter would be given further consideration once the

audit review had been completed by Mr Wayne Clark.

.13 Mr Flemming's capacity to recall the details of meetings and discussions

appeared to be selective.  His inability to recall events was at its greatest when the evidence

showed him in a poor light.  He could not recall the issues raised by Mr Wayne Clark on the

telephone on 14 July 1987.  Nor could he recall his telephone conversation with Mr Forbes

on 17 July 1987.  Where there is any conflict between the evidence of Mr Wayne Clark and

Mr Forbes on the one hand, and that of Mr Flemming on the other, we prefer the evidence of
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Mr Clark and Mr Forbes.

.14 When, on 15 July 1987, Mr Alex Clark provided the Registrar with the loan

exposure information requested by the circular of 20 May 1987, the response was inadequate,

providing no details of arrears and being, as had become customary, grossly over optimistic

as to the securities held.  On 21 July 1987, Mr Wayne Clark sent Mr Alex Clark a

memorandum following up his meeting with Mr Flemming and Mr Alex Clark on 14 July,

requesting information in respect of the four major borrowers and a number of other

borrowers.

.15 Mr Morisey telephoned Mr Wayne Clark on 24 July in relation to the audit of

the Society and asked him to place particular emphasis on the loans portfolio.  Three days

later, Mr Wayne Clark telephoned Mr Morisey, expressing his continuing concerns, especially

in relation to the Turner loans.  He also discussed the matters set out in a draft letter to the

Chairman of the Society, which he had prepared on 26 July 1987, drawing attention to the

growth of large loan debt, questioning the adequacy of the security held by it, the paucity of

financial details of borrowers, and the lack of follow up action with respect to arrears on the

large commercial loans.  Mr Morisey suggested that Mr Clark should complete the letter and

send it to the Chairman's home and that a meeting should then be organised with

Mr Flemming, Mrs Baldock, the auditors and officers from the Registry.  Mr Alex Clark was

not to be included.  In his file note of the conversation, Mr Morisey recorded that

Mr Wayne Clark had told him that he doubted that a "clean audit report" could be issued, and

expressed his concern about the ability of the general manager to recognise problems.

Mr Clark also expressed concern at the lack of internal control in the Society, particularly in

relation to loans.  He had expressed a similar concern the year before.

.16 Mr Morisey noted the fact that the large loans were increasing and described

as "very unlikely" the General Manager's belief that overseas loans being arranged would

refinance Mr Turner and Mr Tilli.  The note finally recorded:

"Suggested, when the letter is received by Chairman, that Auditors,
Chairman and Vice Chairman, Registry and Messrs Lloyd and Edwards
meet."

It would appear that Mr Wayne Clark was not told that Mr Morisey was contemplating that

Mr Lloyd and Mr Edwards would attend the meeting, although this was then clearly in the

mind of Mr Morisey.
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.17 On 27 July 1987, another circular was sent by the Registrar to all credit

unions, once again the result of concern as to the Society's financial position.  In the circular,

maximum loan and credit limits were fixed for all credit unions and the aggregate of all

financial accommodation to any one member was required not to exceed 33% of reserves and

surpluses.  On the following day, Mr Alex Clark telephoned Mr Metaxas for the express

purpose of clarifying matters in the circular.  Mr Clark indicated that he might need time to

set arrangements in place, although he expressed "no real objection" to the circular.  He added

that commercial realities made the immediate implementation of the guidelines almost

impossible.  He then raised the possibility of the Society's executing guarantees in favour of

Mr Martin and Mr Potter to allow them to refinance their El Caballo Blanco and Trade Winds

properties respectively, and explained that the proposed new lenders required guarantees

before they would refinance the properties.  The advantage was said by Mr Clark to be that

the loans would be taken off the Society's books and become "below the line items".

Mr Metaxas was not impressed by this suggestion, having had a recent experience with a

contingent liability associated with the Swan Building Society.  The reality was, of course,

that, under such an arrangement as Mr Clark was contemplating, the Society was no better off.

Mr Clark went on to say that Mr Turner's refinancing was in place and that the funds should

be there on the following day.  Mr Metaxas, in a postscript to his memorandum of the

conversation, recorded that the Turner funds had been due to arrive since he took up duty and

he thought it unlikely that the funds would be there.

.18 In response to a request from Mr Metaxas during their telephone conversation,

Mr Alex Clark wrote to him on the following day, seeking his approval to the Society's

issuing guarantees in support of Mr Martin and Mr Potter.  In both cases, the guarantees were

to be offered as security to enable them to obtain alternative finance to reduce their

indebtedness to the Society, with the Society taking mortgages over the El Caballo Blanco and

Trade Winds properties.  Mr Metaxas responded by letter dated 31 July 1987, advising that

he could not make a decision on the information provided and requesting further information

as to the extent of the guarantees in relation to the amounts to be refinanced.  He observed

that it would be preferable for the exposures to be removed from the Society on a permanent

basis, and suggested that Mr Clark could relinquish the Society's securities to the proposed

lenders and thus obviate the need for guarantees.  In relation to the recent circular,

Mr Metaxas granted the Society an extension of time for complying with the mortgage

insurance requirement, and sought additional information to enable him to give consideration

to the request for a further extension of credit to certain borrowers.
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.19 On 29 July 1987, Mr Flemming spoke to Mr Wayne Clark about progress with

the audit.  He was advised that the auditors still had the same, or greater, concerns as they had

previously expressed.  Mr Flemming was also told that the management letter was being

finalised and a meeting was tentatively scheduled for 10.00 am on the following Tuesday,

4 August.

.20 Mr Wayne Clark completed his letter to management on 31 July 1987 and

forwarded it shortly thereafter, he believed, to all directors.  Mrs Baldock said she received

her copy of the letter at about 11.30 am on Monday, 3 August 1987.  Soon afterwards, she

received a telephone call from Mr Flemming, who advised her that a meeting had been

arranged with the auditors for 4.00 pm on the following day.  At that stage, she did not believe

that all the directors had received a copy of the letter, but only the so-called executive

directors and Mr Alex Clark.  That may well have been the case, although it does appear that

the other directors subsequently received a copy.  She and the other executive directors were

dismayed by what they read.  Mr Wayne Clark wrote that the purpose of the letter was to

inform the Chairman of the auditors' "specific, continued concern regarding the Society's

policies and procedures for the funding and monitoring of commercial loans".  He

summarised the auditors' report on deficiencies in 1986 and concerns that had arisen for the

first time under the current audit.  In so doing, he dealt with the following issues:

(a) level of exposure to any single member;

(b) segregation of duties;

(c) adequacy of security taken;

(d) lack of documentation in relation to borrowers' financial positions;

 

(e) loans in arrears;

(f) security valuations;

(g) funding prior to documentation;

(h) accuracy of borrowers' financial information;
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(i) assessment of prior ranking mortgages;

(j) overdrafts permanently in excess of approved limits;

(k) loans where security documentation was only to be prepared if necessary;

(l) overdrafts used to fund trading losses;

(m) security by way of guarantee and land titles held on naked deposit; and

(n) a particular case of an inadequate right of set-off.

.21 Mr Wayne Clark asked Mr Flemming to inform the auditors how the Society

intended to comply with the Registrar's recent directive, and he requested the board's written

comments on the matters raised in his letter which, he stated, the auditors considered

"amount, in total, to a material lack of control by the Society over certain transactions and

records".  He then indicated that, if the auditors finally concluded that there was a lack of

control by the Society over certain transactions and records, the audit report would need to

be qualified.  Finally, he added that the requirement for the auditors to form an opinion on

whether the accounts of the Society showed a true and fair view was a separate and distinct

obligation.  In that regard, he stated, the auditors were currently conducting an assessment of

the collectability of the commercial loans but they were experiencing difficulties in obtaining

adequate information to enable them to form an opinion.

.22 On 31 July 1987, Mr Wayne Clark telephoned Mr Morisey to express his

concerns about the escalating exposures to the Society's major borrowers, which totalled

$131 million, including Mr Turner ($24m), Mr Martin ($28m), Mr Potter ($28m), Mr Tilli

($38m), and another.  He doubted Mr Turner's capacity to trade out of his position or to

refinance with another lender.  Mr Clark also expressed his concern that the Chairman of the

Society was heavily swayed by Mr Alex Clark and did not appreciate the seriousness of the

situation.  There can be no doubt as to the justification for that comment.  Mr Morisey made

a file note of the telephone conversation.  According to a notation on the document, a copy

of it was sent to Mr Lloyd and Mr Edwards.

.23 On the same day, as part of the normal audit process, Mr Wayne Clark advised

Mr Alex Clark of his requirements in relation to the assessment of the loans portfolio.  On
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4 August, Mr Wayne Clark wrote to Mr Flemming concerning his request for further

information to allow him to form an opinion on the collectability of the loans.  He pointed out

in his letter that the information was not only essential for audit purposes, but also necessary

for the directors to satisfy themselves in relation to specific statements they were required to

make in the statutory directors' report.  He sought the support of the board in obtaining the

information to avoid the necessity of a qualification in the accounts.  On the same day,

Mr Wayne Clark wrote another letter to Mr Flemming listing a number of loans which were

substantially in excess of the amounts formally approved by the loans committee.  The

balance of the loans as at 30 June 1987 was $61,385,953, whereas the total of the formal

limits was $18,013,000.

.24 On 4 August 1987, Mr Alex Clark replied to Mr Wayne Clark in response to

various points raised in the letter of 31 July, still joining issue in respect of the major matters.

He endeavoured to explain the collectability of the loans to the four major borrowers and

denied that he had ever re-written loans to hide arrears.  In other respects, he defended himself

against the complaints made in the letter.

.25 On 4 August 1987, Mr Flemming, Mrs Baldock and Mr Markey met with

Mr Trevor Gorey, a partner in the firm of auditors, and Mr Wayne Clark at the auditors'

office.  The auditors discussed at length the matters set out in their letter of 31 July 1987,

pointing out that all major loans were in arrears and that the general manager was in total

control of the funding and reviewing of loans.  The size of the commercial loans was once

again emphasized as a matter of concern and it was pointed out that the growth of overdrafts

was a device which appeared to have been used to conceal overall loan positions from the

board.  Generally it was said that there appeared to be a breakdown in internal control.  The

directors were advised that the Registrar had requested the auditors to meet with him to

discuss the matters arising from the audit and it was suggested that the members of the board

either accompany the auditors to the meeting or seek to meet with the Registrar separately.

Mr Flemming indicated that he would prefer to accompany the auditors to the meeting, which

had already been scheduled for 6 August.  Mr Wayne Clark's note of the meeting records a

number of comments by directors which indicated only too clearly the extent to which

Mr Alex Clark had continued to dominate them and how they had accepted his word as to

what was occurring within the Society.

.13 Events leading to the "rescue"
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.1 On 5 August 1987, an advertisement was published by the Society  in "The

West Australian", seeking the services of a senior lending manager.  The advertisement, rather

misleadingly, described the Society as "Australia's largest and most successful Credit Union,

with assets well in excess of $500 million and a basic philosophy of excellence in financial

services for all Western Australians".  On the same day, copies of the auditors' letter dated

31 July were sent to the remaining directors.  Also on that day, Mrs Baldock received a

telephone call from Ms Heine, requesting an urgent meeting, to which Mrs Baldock agreed.

Ms Heine took Mrs Baldock to meet Mr Edwards at the Capita Centre.  Up to that time,

Mrs Baldock had not been aware of any involvement of Mr Edwards in the Society's affairs.

She said he raised the question of whether there was a problem with the Society.  She replied

that, having regard to the report she had just received, there was.  Mr Edwards looked at the

auditors' report which she had taken with her and called in Mr Lloyd.  Mrs Baldock could

recall Mr Lloyd's coming into the meeting, looking at the report and making a comment, in

relation to an amount of $4 million in connection with Brockley Investments Limited, to the

effect that it could not be right.  When asked by Mr Edwards how she felt about the state of

the Society, she indicated that she would not like the business to be hers, by reason of the

unsecured overdrafts listed in the report.

.2 Mrs Baldock recalled a comment made by Mr Edwards to Mr Lloyd at the

meeting that they would have to do something about "this" before Brian gets back.  "Brian

will be furious".  This accords with other evidence that Mr Burke was out of the State at the

time.  Neither Mr Edwards nor Ms Heine could recall any reference having been made to

Mr Burke at the meeting, although Ms Heine, in the course of her evidence, commented that

Mrs Baldock's memory was phenomenal and Mr Edwards thought he would have said

something like that.  There is no reason to doubt Mrs Baldock's recollection.  During the

meeting, Mrs Baldock allowed a copy to be taken of the auditors' letter of 31 July 1987.  It

had attached to it a memorandum from the solicitors employed in the Society's legal

department, addressed to Mr Alex Clark and dated 19 May 1987, containing highly critical

comments on a number of unsatisfactory practices and procedures which were being adopted

within the Society.

.3 Ms Heine said this meeting had been arranged after Mr Edwards had

telephoned and advised her that he believed the Society was in serious difficulties and that

he felt the board ought to consider the information with respect to these difficulties and make

a decision as how best to proceed.  He expressed a wish to speak to Mrs Baldock because he

said he had formed an opinion of her "level-headedness" at board meetings and of her ability
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to listen to an argument dispassionately and come to a position.

.4 On 6 August 1987, the meeting with Registry officers which had previously

been arranged took place.  Those attending were Mr Flemming, Mr Markey, Mr Alex Clark,

Mr Wayne Clark, Mr Gorey, Mr Metaxas, Mr Morisey and Mr Corbellini.  Mr Morisey's note

of the meeting was generally accepted as being accurate.  The auditors spoke to their letter

of 31 July and once again identified the major problem areas, including the breakdown of

internal control, the inability of the board and management to arrest that breakdown, the level

of exposure to the four major borrowers, who in June 1986 had owed the Society $50 million

but by August 1987 owed it $119 million, the lack of assessment of prior ranking mortgages,

the fact that audited financial statements had not been submitted by Mr Potter, the approval

of loans without supporting valuations, the lack of segregation of staff duties and the failure

to review loans.  The auditors expressed concern at the total impact which the observed

deficiencies would have upon the future of the Society.  Mr Alex Clark still did not accept the

auditors' concerns and said, extraordinarily, that in his opinion, there was nothing to worry

about.  He went on to provide explanations as to the loans to the four large borrowers and

indicated that he expected that any losses would be minimal, his strategy being to allow

people to trade out of difficulty.  The Registrar then explained his concern that the level of

debt to the four borrowers was totally out of proportion to the Society's asset base.  He also

referred to the auditors' concern about possible doubtful debts and he expressed reservations

concerning the claimed imminent arrival of funds from overseas to reduce the level of

indebtedness of certain borrowers.  Mr Wayne Clark, at the conclusion of the meeting,

expressed the view that a "qualified audit report" was still a distinct possibility.

Mr Alex Clark, however, felt a solution could be arrived at which would obviate the need for

a qualified report.  Mr Morisey noted that, unfortunately, the auditors and Registry officers

did not share Mr Clark's view.

.5 Just what the directors of the Society then planned to do, in the knowledge that

a qualified audit report would in all likelihood be issued, is unclear.  The full board had still

not met to discuss the critical position in which the Society now found itself.  Although

Mr Flemming said there was a feeling of urgency in relation to the report received from the

auditors, he thought it was his intention to await the completed audit report before considering

what action was appropriate.  When it was put to him that the report of the auditors was

already fairly conclusive in relation to the position of the four large borrowers, he said:

"Well Clark put a number of suggestions forward -- or a number of
comments made by him that things were nowhere near as bad as they
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were, and once they had completed their investigation they would have
found out that it was all a lot of nonsense and there was no problem at
all.  So I was in a very confused state at this stage, and until I had
something final and definite from the auditors -- the Registrar was fully
aware of what was going on.  There was little I could do."

Mr Flemming accepted the suggestion then put to him that, at that time, he did not know what

to do.  There can be no doubt whatever that this was the case.  It is quite extraordinary that

Mr Flemming contined to accept the hackneyed explanations of Mr Alex Clark.

.6 The discussion at the meeting highlights the directors' inability to manage the

affairs of the Society, especially since its foray into the jungle of commercial lending.  This

explains, in part, the extent to which the board had become dependent upon Mr Alex Clark,

if not totally subservient to him.

.7 Mr Edwards, Mr Lloyd and Mr Metaxas now stepped into the breach.

Unquestionably, the time had now arrived for some decisive action.  A meeting was arranged

for that evening between Mr Edwards, Mr Metaxas, Mr Morisey and some of the directors

of the Society - Mr Flemming, Mrs Baldock, Mr Markey, Mr Trevor Lloyd and Mr Forster -

together with the Secretary, Ms Heine.   The remaining directors, Mr Bateman and

Mr Bodlovich, did not attend.

.8 Mr Edwards controlled the meeting and, according to Mrs Baldock,

Mr Metaxas did not have a lot to say.  Mr Edwards instructed the board in forceful terms to

send Mr Alex Clark, Mr Bodlovich and Mr Johns on leave and told them he would arrange

for someone else to go into the Society in order to make an assessment of its position.

Mrs Baldock considered that the directors really had no choice but to accept the instructions.

A suggestion was made that Mr Johns should not go on leave, because people would become

suspicious if three members of senior management suddenly proceeded on leave.  It was then

decided that Mr Johns should move into the position of general manager, but in name only.

Someone from the R&I Bank, it was agreed, should be approached to evaluate the affairs of

the Society.

.9 Mr Morisey noted that the main points discussed at the meeting were the

Government's concern at the content of the auditors' management letter and its concern about

the extent of the possible losses.  It was said that senior Government officers had met with

the Commissioners of the R&I Bank that afternoon to discuss the situation and that the bank
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had been asked to consider the possibility of managing and assisting the Society.  The bank

had advised it was only prepared to offer the services of Mr Roach as deputy general manager

of the Society on a temporary basis.  Mr Morisey's note went on to record that the board had

been requested to endorse the appointment of Mr Roach to ensure a smooth transition and to

maintain public confidence.  Further rumours, it was said, would be unproductive.  The board

agreed to meet the next morning to adopt the necessary resolutions.

.10 The arrangements with the bank appear to have been made by Mr Edwards

through Mr Gordon and Mr Phillips.  On the afternoon of the meeting, Mr Roach had been

approached by Mr Gordon and Mr Phillips.  They told him that there were problems in the

Society and that, at the Government's request, they had agreed to provide some staff to go in

and assist.  They said they had tried very hard not to get involved, but had no option because

of the request.  They asked Mr Roach whether he would be the nominated person.  It was

ultimately agreed that he would undertake to work with the Society as if he had been recruited

by it.

.11 On the morning of Friday, 7 August 1987, the Society's board met and

resolved to send Mr Clark and Mr Bodlovich on leave.  They were advised accordingly.

Mr Johns was then appointed the acting general manager and Mr Roach the manager of

corporate lending.  On the same day, a meeting was held to determine the responsibilities of

Mr Roach.  It was attended by Mr Flemming, Mrs Baldock, Mr Wayne Clark, Mr Gorey,

Mr Johns, Mr Ellis (an employee of the Society), Mr Metaxas, Mr Morisey, Mr Corbellini,

Mr Edwards, Mr Lloyd and Mr Roach.  Mr Roach expressed the view that the assignment

could take several weeks, while Mr Lloyd advised that the information gathering process

would require decisions along the way and liaison with the board and Government officers,

and that it was possible that a period of six months would be required.  Mr Edwards suggested

the board officially appoint Mr Roach as an officer of the Society to report directly to it.  It

was agreed that the Registrar should allow an extension of time for the holding of the annual

general meeting, which was shortly due to be held.  It was noted once more that a smooth

transition was vital to maintain investor confidence.  Mr Roach took up his position on

10 August.  As he understood it, he was to assume control of the Society, with Mr Johns, for

external appearances only, being the general manager.
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.12 Mr Burke had been absent from the State from 25 July to 9 August.  It appears

that Mr Edwards and Mr Lloyd had taken it upon themselves, on 6 August 1987, to arrange

with the R&I Bank for Mr Roach to become a temporary employee of the Society.

Mr Edwards said he did not discuss the matter with the Acting Premier or any other senior

Minister, observing, "[t]here weren't any in Perth".  When it was suggested to him that he

gave his answer very matter of factly, he replied:

"Yes, because I turned my mind to it - you'd better let the troops know,
but there were no troops to be found."

.13 Mr Metaxas prepared a brief report to the Premier in a memorandum dated

7 August 1987, which was waiting for Mr Burke upon his return to his office on Monday,

10 August.  He was informed that it had been arranged for Mr Alex Clark to go on leave, and

for an officer of the R&I Bank to take over his position.  The inability of Mr Clark to

appreciate the gravity of the situation, and the reluctance of the bank to be in any way

associated with the Society in the event of a run, were said to be major factors in the

decisions.  The arrangements made, it was said, were intended to give the impression of

"business as usual" to the Society's staff.  The problems of the large loans, which then totalled

$133 million, were highlighted, as well as the fact that the extent of the losses which were

likely to be suffered on those loans was not ascertainable, because the security documentation

was either not available or non-existent.  The memorandum also summarised current

developments in the Government's rescue of the Swan Building Society.

.14 Mr Burke was kept informed of developments following his return to Perth on

10 August.  Given the Government's recent involvement in resolving difficulties with the

Swan Building Society, it would be surprising if Mr Burke had not required that he be kept

informed of any problems with the Society.  Mr Edwards was, after all, the Chief Executive

of the Department of Premier and Cabinet.  However, Mr Burke does not appear to have been

directly involved in discussions on the matter.

.15 On 12 August 1987, Mr Roach addressed a meeting of the board, at which

Mr Johns, Mr Metaxas, Mr Morisey and Mr Wayne Clark were present.  Mr Bateman and

Mr Bodlovich were not present.  Mr Roach informed them that the Society was in extreme

difficulties and that it might not be possible to save it.  He indicated that he was still

reviewing and familiarising himself with the Society's day-to-day operations and had not, to

that time, been able to review the files of the four largest borrowers.  He made various critical

comments, one of which concerned the serious lack of internal control relating to the four
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loans.  He also drew attention to the practice of loans being made to corporate entities and not

to natural persons, in apparent breach of the Act.  He considered this might jeopardise the

related securities.  Mr Roach suggested that Mr Clark and Mr Bodlovich should not be

permitted to resume their duties with the Society and asked the board seriously to consider

their position.

.16 By about 12 or 13 August, Mr Roach had come to the conclusion that there

was very little he could do to resolve the Society's problems.  He had refused a number of

loans which had been in an advanced state of consideration and he held the view that people

would soon become suspicious about Mr Alex Clark's prolonged absence on leave.  He then

considered it appropriate, as he put it, to "go back to my appointers, being Mr Metaxas and

his people" and report to them.  On Friday evening, 14 August, Mr Roach met with

Mr Metaxas, Mr Morisey, Mr Lloyd and Mr Edwards.  The R&I Bank was not represented

in the discussion, other than through Mr Roach.  Mr Roach could not recall having reported

back to the bank at this stage.  Mr Roach advised the meeting that no one person would be

able to solve the Society's problems.  As he saw it, there were two options.  Either they could

persist with what they were doing, with his continuing in his position as de facto general

manager, or, if they wished to solve the problem, they would have to get a team of people into

the Society to "bring out that there was a problem".  Mr Roach's view at this time was that the

Society had major problems which were not going to be solved by his remaining there.  He

recalled the question of the appointment of an administrator being discussed.  When he left

the meeting, he understood that those remaining intended to review the position and to

consider their options.

.17 Mr Edwards gave evidence of a meeting on Saturday, 15 August, at which

Mr G J Delaney, a solicitor in the Crown Law Department, was in attendance.  At that time,

the options were becoming clear.  They were to keep the Society going with a strengthening

of the board and management or to have it managed, or to appoint an administrator.  The first

two options did not resolve the deficiency problem, as Mr Edwards acknowledged, but might

have been practicable if there were an indemnity or if a capital protection fund were

established.  Eventually, the preferred option became that of having the R&I Bank take over

as manager pending its appointment as administrator.  Mr Edwards was confident that he had,

by this time, held further discussions on the matter with Mr Phillips and Mr Gordon, having

earlier discussed the position with the Under Treasurer.

.18 Section 97 of the Act dealt with the appointment of an administrator to
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conduct the affairs of a credit union.  The appointment required the approval of the Minister

and in the case of the Society, for all practical purposes, could only be made following an

inquiry under the Act into the affairs of the credit union or the working and financial

condition of the credit union, and a certificate from the Registrar that it was in the interests

of members or creditors of the credit union that an administrator should be appointed to it.

In the case of the Society, the giving of the required notice prior to conducting the inquiry

would, in the absence of special arrangements, inevitably have led to the Society having to

close its doors.

.19 Mr Roach was requested to attend a meeting at 10.00 am on Sunday,

16 August, at the Capita Centre.  He recalled meeting with Mr Metaxas, Mr Morisey,

Mr Corbellini, Mr Edwards and Mr Lloyd, and various directors of the Society.  He gained

the impression that, after he had left the meeting on the Friday evening, those remaining had

decided that the preferable course was to keep the Society operating, or at least to control its

demise, rather than simply to close its doors.  He also believed that, in the intervening period,

the Registrar had appreciated the legal obstacles to the immediate appointment of an

administrator.  This had brought about the realisation that, if it were desired to act promptly,

the assistance of the directors of the Society would be required to request someone to take

over the management of the Society.  The Registrar could subsequently proceed with an

inquiry under the Act and appoint an administrator.

.20 Mr Flemming, by reason of illness, was not able to attend any of the meetings

on 16 August.  It appears from the evidence of Mrs Baldock that, during the meeting, the

directors formulated a proposal that the Government should assist by providing an effective

guarantee of $30 million to cover any losses the Society might experience.  The meeting was

adjourned to enable further consideration to be given to what should be done.

.21 After he left the meeting, Mr Roach telephoned Mr Phillips and reported to

him in general terms what had occurred and advised him that the R&I Bank was being put

forward as a possible manager of the Society.

.22 Following this meeting, Mr Edwards said he and Mr Lloyd reported the

"collective wisdom" to the Premier and to the Minister for Budget Management, Mr Berinson.

At this time, Mr Edwards acknowledged that some of the members of the Society's board

maintained the view that the Society should be kept going with Government support.  He

could recall a proposal at the meeting that the Government should be asked to assist by
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guaranteeing the Society to the extent of about $30 million.  He had agreed to put forward this

proposal to the Government as one option; but he was not in favour of it.  Nor were Mr Lloyd

and Mr Metaxas.  They reported the suggestion to Mr Burke and Mr Berinson.  The decision

ultimately reached was that the R&I Bank should be appointed manager, with a view to its

ultimate appointment as administrator of the Society.  A promise of Government support was

made.  It was quite clear, according to Mr Edwards, that the Government would have to

accept the responsibility for any losses or costs arising out of the management and

administration of the Society.

.23 When the meeting reconvened at the Capita Centre, Mr Edwards indicated that

the suggestion of a guarantee from the Government was not acceptable and that the R&I Bank

would have to be appointed manager, and later administrator, of the Society.  It is apparent

that Mr Edwards once again spoke very forcefully.  He spoke dismissively, if not abusively,

to at least one of the directors.  He left the directors of the Society without any option but to

accept his "advice".

.24 This position having been arrived at, the directors left the meeting and

Mr Roach recalled that he and Mr Edwards met with Mr Burke in order to advise him of what

had been resolved.  The only question Mr Roach could recall Mr Burke's asking him was how

much he thought the ultimate loss would be.  He said he told Mr Burke $100 million.  He

stressed that this was very much a ball-park figure, based upon his current knowledge, and

that it might be less or it might be more.  We are unable to accept that Mr Roach provided the

figure of $100 million at this time.  We are satisfied that his estimate of the loss was very

much less than that, as the information given to the Commissioners of the R&I Bank on the

following day confirmed.

.25 Mr Edwards could recall that the Premier returned to the Capita Building later

in the afternoon.  He was present at the meeting at which Mr Roach dealt with some queries

from Mr Burke.  He could not, however, specifically recall any discussion and, in particular,

whether or not the possible extent of the Society's losses was raised.  His own recollection of

Mr Roach's estimate of the extent of the losses at that time was that they would be in the order

of $20 to $25 million.  When asked whether he had heard Mr Roach express the view that

they might be $100 million, Mr Edwards said the highest figure advanced up to that time had

been $50 million, which, he thought, was a figure at which he had arrived by doubling

Mr Roach's estimate.  In any event, Mr Burke agreed that a manager should now be appointed

to the Society, as a preliminary step towards the appointment of an administrator.
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.26 Mr Burke was asked why he thought it necessary to take action on 16 August

in relation to the Society, rather than leaving matters in the hands of the Registrar, for him to

determine the appropriate course of action.  Mr Burke said that it was his understanding that

the Registrar was telling him to take action.  Asked whether he was guided at all times by the

advice of the Registrar, Mr Burke said he listened to everybody, but his clear understanding

was that the Registrar had advised a certain course of action, which he had taken.  Mr Burke

denied that Mr Edwards and Mr Lloyd were the persons initiating the advice he was receiving,

and the driving forces behind the action being proposed.  He added that he did not consider

it possible to assign the role of being a driving force to any of the three individually.  It

seemed to him that they had agreed upon the course of action to be taken.  In our view, there

can be no doubt that Mr Edwards and Mr Lloyd were primarily responsible for the advice

tendered to Mr Burke, and while Mr Metaxas was engaged in the discussions and may have

agreed with the advice, he was not in control of the events as they unfolded.  Mr Metaxas, to

that extent, merely implemented the Government's strategy as determined by Mr Edwards and

Mr Lloyd, and confirmed by Mr Burke.

.27 Mr Burke said he was advised that, unless action was taken, the the Society

would in all likelihood collapse and that the only option being put forward by the board of

the Society was that the Government should inject $30 million into the Society.  Mr Burke

said he was then told of all the things which would flow from a collapse and, in the light of

that advice, he took the action which he did.

.28 Mr Burke said he had become upset about the position in which the Society

now found itself.  He said he was annoyed that the directors of the Society had not previously

disclosed a problem which could not have developed in the week preceding the meeting, but

had, on the contrary, maintained that the Society was being managed properly and effectively.

He claimed also to be angry that the R&I Bank had apparently put curbs and regulations on

the Society's actions, but had not seen fit to inform the Registrar of some of the difficulties

of which it was aware.  It "seemed to know more than it had told us".  He claimed he had not

been told "all of the detail" of the true situation of the Society.  He considered that the

Registrar had been doing his job in attacking the weaknesses as he saw them.  He also said

he believed that Mr Edwards and Mr Lloyd were as angry and as upset as he was when they

found out the true situation.

.29 Mr Burke's assertions of having expressed his anger, and his reasons for his

anger, were not confirmed by any other witness.  Mr Metaxas, for example, could not recall
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Mr Burke's complaining about the R&I Bank's conduct.  No doubt Mr Burke was upset to

learn of the imminent collapse of the Society, but his efforts to lay the blame for this state of

affairs at the feet of the R&I Bank does not accord with the evidence of the bank's conduct

through that period.  Nor does it fit with the evidence that Mr Lloyd and Mr Edwards were

well aware of the problems the Society had experienced in April and later.  Mr Burke's

evidence in this regard may be considered as self-serving and intended to create the

impression that he knew nothing of any substance about the problems of the Society until

Sunday, 16 August 1987.  It is reasonable to infer that Mr Burke was aware of significant

problems in the Society from at least August 1986.  On various occasions thereafter,

significant developments within the Society were brought to his notice, including the liquidity

problems of April 1987 and the continuing difficulties in the Society during July and August.

.30 Mr Burke thought he asked Mr Lloyd to get in touch with the R&I Bank.  He

was not sure whether he specifically asked him to contact Mr Fischer.  He recalled Mr Lloyd's

reporting to him that Mr Fischer was seized with the seriousness of the problem, because he

knew Mr Roach had been involved, and that Mr Fischer would make the appropriate

arrangements.  Mr Burke denied that he had, in any way, applied pressure to the bank to

accept the role of manager and administrator of the Society.  He also denied that his action

in having Mr Lloyd contact Mr Fischer at the bank amounted to pressure from the

Government and, in particular, pressure from him.

.31 Mr Edwards recalled that either he or Mr Lloyd telephoned Mr Fischer at his

home to discuss the proposal that the bank should be involved in the management and

administration of the Society.  He arranged to meet with Mr Fischer and the other

Commissioners of the bank on the following morning.

.32 Mr Burke denied that the decision to mount a rescue of the Society was made

to avoid any public inquiry which might otherwise have arisen in respect of the affairs of the

Society, an inquiry which could have reflected badly on the Government.  He contended that

the reverse was true, for it would have been easier for the Government to have allowed the

Society to collapse.  His chosen path, he said, was the more "courageous path".  He also

denied that it was a concern of his to placate a union, the State School Teachers' Union, and

its members, who had been at loggerheads with his Government over a period of time.  He

specifically denied that appeasing "militant teachers" was a factor which he took into account.

Despite his expressed anger with the R&I Bank, he said he did not believe that the bank was

in some way responsible for the collapse of the Society or that its involvement was an element
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in the decision to "rescue" the Society.

.33 Mr Edwards similarly denied that these various factors had played a part in

the formulation of advice he had given to the Premier on 16 August 1987.  He claimed that

the advice had not been given, and that the eventual action had not been taken, for political

purposes.  He said he did not think the Government was "too fussed" about the Teachers'

Union, but he referred to "the fact that 30,000 ordinary West Australians - and teachers are

not really highly paid - would have all their funds and all their assets frozen".

.34 The record of a meeting between Mr Edwards, Mr Gordon and officers of the

Reserve Bank in Sydney on 27 August 1987 was then put to Mr Edwards by Counsel

Assisting.  The record of that meeting noted that the situation with the Society had been

"difficult politically as well as financially" and that "militant teachers involved, existing

relationship between R&I, the Government owned bank, and the Society".  However,

Mr Edwards denied that these were factors which entered into the formulation of advice he

gave the Premier on 16 August, and said that it was not his view that teachers were ever

militant.  Nor could he recall why it was suggested that the existing relationship between the

bank and the Society might have caused such a decision to be made.  He could not recall any

concern or embarrassment at the time of the intervention that the R&I was the banker to the

Society when the problems had arisen in the Society.  We have no doubt that Mr Edwards

would have said what he is recorded as saying.  The likelihood is, however, that he

exaggerated the position to the Reserve Bank.

.35 On 17 August, the Commissioners of the R&I Bank met to discuss the request

which had been transmitted to them by Mr Fischer.  They had a preliminary discussion of the

issues before Mr Metaxas, Mr Edwards and Mr Roach were invited in to the meeting to

answer questions.  What occurred at the meeting can be taken from Mr Whitely's detailed

notes of the discussions.  Mr Fischer advised the meeting that he had been contacted on the

previous day by Mr Lloyd, who had indicated that the Premier had asked him to request the

bank to take over the management of the Society.  Mr Fischer had undertaken to provide an

answer by 10.00 am on 17 August.  The note recorded that Mr Roach had quickly reached the

conclusion that losses on some of the accounts could be in the order of $20 to 25 million.  It

is not clear whether this is what Mr Roach told the meeting, or simply what Mr Fischer

relayed to it.  Mr Edwards noted that the losses were quite unquantifiable at that time, and

suggested a range of between $5 million and $40 million.  It was pointed out that it was not

possible for an administrator to be appointed immediately, and that a manager had first to be
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appointed to allow for an inquiry to be held.  The discussion then focused on the practicalities

and the inherent risks of the bank taking over the management of the Society.  Mr Fischer

outlined the bank's concerns and it was pointed out that the bank could not have recourse to

the resources of the Reserve Bank to bolster its own liquidity if it were necessary for it to

keep funding the Society, as the bank could not meet the Reserve Bank's requirement that the

Society be well-managed and therefore deserving of support.  Accordingly, it was agreed that

an unlimited indemnity would be required from the Government to ensure that the bank's

standing was in no way damaged.  Mr Edwards was noted as having stated that "the

Government would have to kick the can and put funds in as necessary" to support the

continuing operations of the Society.  The Commissioners then acceded to the request which

Mr Fischer had received.

.36 Mr Whitely, in his evidence, made it quite clear that he considered the bank

was in an invidious position in dealing with Mr Burke's request.  It had to be dealt with in a

very short space of time.  In the circumstances, there was really no alternative to acceding to

it.  It was then a matter of the bank's exacting the best possible conditions from the

Government in terms of securing a guarantee or an indemnity that the bank would not suffer

any loss by reason of its management or subsequent administration of the Society.  He said

he personally was not in favour of the bank's being involved.  The evidence does not support

any conclusion that improper pressure was placed upon the bank.

.37 Once the bank had agreed to become involved, Mr Burke announced the

intention of the Government to legislate during the next session of Parliament to enable the

bank to take over the operations of the Society.  This announcement was made in a media

statement, which also indicated that the R&I Bank would immediately assume the day-to-day

management of the Society and be responsible for the administration of its affairs, although

the Society would continue as a separate entity.  The media statement noted that the

Government supported the decision.  It cited the following matters in support of the

Government's decision:

(a) the recent difficulty of the Society in meeting its liquidity requirements;

(b) the under-capitalisation of the Society;

(c) rumours that were undermining public confidence in the Society.
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Mr Burke was quoted as saying:

"It can now be seen that the Society has the full backing of the R&I
Bank which in turn is backed by the Western Australian Government."

.38 There was a suggestion in the media statement, attributed to Mrs Baldock, that

these "new arrangements were a logical extension" of the existing relationship between the

Bank and the Society.  She was also quoted as having said:

"The Society's recent strong growth has resulted in difficulties in
management and financial control systems... These were highlighted in
a recent report by our auditors.  The R&I taking control will ensure full
security for current and future members of the Society".

The media statement provided the public with an incomplete, if not inaccurate, account of the

events which had led to the Government's intervention.  It gave no indication that there would

inevitably be losses which the Government had committed itself to meeting.

.39 On Tuesday, 18 August 1987, the Registrar formally gave notice in The West

Australian, pursuant to section 97 of the Act, that he was conducting an investigation into "the

works and financial condition" of the Society and inviting notification of any desire to be

heard no later than 5.00 pm on Friday, 21 August.  Written submissions were required to be

received by 5.00 pm on Wednesday, 26 August.

.40 By 22 August the Government had found it necessary to expound further

reasons for the "new arrangements".  In a media statement of that date, issued by the

Department of Premier and Cabinet, Mr Burke referred to the Government's decision, and the

arrangements which had been made, as a "rescue operation".

.41 Whether Mr Burke would have made the same decision, or made it as rapidly,

if the members of the credit union had not consisted of many State school teachers and their

families, may be an open question.  It appears that some 9,000 teachers were at that time

having their fortnightly pay credited directly to accounts at the Society.  There is, however,

no evidence to support any suggestion that the decision to mount the rescue operation was

attended by any corrupt, illegal or improper influences.  The question which remains is

whether the true state of the Society should have been identified by the Registry and by the

Government at an earlier time.  A further question arises as to the Government's decision to

commit itself to a rescue without knowing more precisely the extent of the liability being
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incurred by the State.

.42 With the benefit of hindsight, the failure of the Society developed inexorably

because steps were not taken, as far as might have been possible, to arrest its decline.  But the

General Manager would not listen to criticisms, and his board would not compel him to do

so.  The Registry was under resourced and lacked expertise in the new environment which it

faced.  Action was delayed longer than it should have been.  Individuals may be open to

criticism; but we have found no impropriety within the meaning of that expression in our

terms of reference.  In the end, the Government was faced with a dilemma.  It had to take

rapid action at the time, as we have indicated.  The decision which it took was one which was

open to it.  The risk associated with taking that action without knowing more precisely the

extent of its liability was a reasonable risk for it to have taken in all the circumstances.

Further delay could have compounded the problem which it faced.

.14 The appointment of the R&I Bank as manager and administrator of the Society

.1 On 17 August 1987, Mrs Baldock, as Acting Chairperson of the Society, wrote

to Mr Fischer, as Chairman of the R&I Bank, in the following terms, which had been dictated

to her by Mr Edwards and Mr Metaxas:

"We hereby request that The Rural and Industries Bank of Western
Australia accept appointment as Manager of the WA Teachers' Credit
Society Limited.

If the bank accepts this appointment, it will be expected to take complete
control of the Society's total operations forthwith."

This letter was forwarded to Mr Metaxas, with a letter addressed to him as follows:

"Attached is a letter requesting the Rural and Industries Bank of
Western Australia to accept appointment as Manager of the Society.

Would you please confirm this action and pass the letter of request to
the Bank."

.2 Mr Metaxas responded to Mrs Baldock by letter dated 17 August 1987 as

follows:
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I refer to your letter of 17 August, 1987, concerning the appointment of
R&I Bank as Manager of the WA Teachers' Credit Society Limited.

Pursuant to section 9(2) of the Credit Unions Act 1979, my approval is
given for the R&I Bank to be appointed as Manager of the Society
forthwith."

.3 Section 9 of the Act set out the requirements in relation to management

contracts.  Section 9(2) relevantly provided:

"A credit union shall not ... enter into a management contract without
having first obtained the approval in writing of the Registrar."

.4 By section 9(1), the expression "a management contract" was defined to mean:

"a contract or other arrangement to which a credit union is a party
whereby the whole or any substantial part of the duties or work of a
nature ordinarily performed by the managements or staffs of credit
unions is performed for the credit union by a person or persons -

(a)who are not the members of the management or staff of the credit
union; or

(b)who are members of the management or staff of the credit union but
are not performing the duties or work in that capacity."

Nowhere in this correspondence was there any reference to the remuneration of the bank or

to any of the other terms upon which the bank was to act.  Mr Metaxas should not have

granted his approval to the appointment without identifying at least its essential terms.

.5 The casualness associated with the approval of the bank's appointment as

manager by Mr Metaxas in terms of Mrs Baldock's letter was highlighted by the fact that, on

the following day, 18 August, the bank responded to the request and set out its terms for the

acceptance of the management proposal.  The bank then indicated that it would assume the

position of manager, subject, however, to some 10 conditions.  Mr Metaxas had not, before

granting his approval, had the opportunity to consider those conditions and to determine

whether or not they were appropriate in the circumstances.  Mr Metaxas may well have

believed that the bank would do the right thing by the Society, but it was not for him to

abandon his control over the terms of the management contract in the way in which he did.
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.6 On 27 August 1987, Mr Metaxas, by memorandum, advised Mr Burke that he

had undertaken an inquiry pursuant to section 97 of the Act and that, no submissions having

been received by the specified closing date, he had proved to his satisfaction that:

@ the elected Board of the Teachers' Credit Society has not properly conducted

the business and operations of the Teachers' Credit Society;

@ as a consequence, there has been a breakdown in the internal controls and

workings of the Society and a serious weakening in the financial condition of

the Teachers' Credit Society; and 

@ the elected Board is not capable of restoring the internal workings and affairs

of the Society nor does the Board have the capacity to strengthen the financial

condition of the Society.

He then certified that it was in the interests of the members and creditors that an administrator

be appointed to conduct the affairs of the Society, and recommended that the R&I Bank be

so appointed.   Mr Burke wrote on the memorandum "approved as recommended" and

initialled and dated it the same day.  It is apparent that, apart from the information which

Mr Metaxas already had when he placed the advertisement in the newspaper, he did not

acquire any further information for the purposes of the inquiry.  The information which he

held, however, was more than sufficient to justify the appointment of an administrator.

.7 A further memorandum seeking approval to the appointment of the R&I Bank

as administrator was presented to Mr Burke by Mr Metaxas on 10 September 1987, and

approved by him on the same day.  The reason for the second approval was that, following

the first approval, it had been discovered that the transfer to the Treasurer of responsibility

for the administration of the Act had not been effected formally in October 1986.  The formal

transfer of responsibility was effected late in August or early in September 1987 and approval

for the appointment of the R&I Bank as administrator was then given by the responsible

Minister.

.8 On 26 August 1987, Mr Burke wrote to Mr Fischer, saying how pleased he

was that Mr Fischer had accepted the invitation from the directors of the Society "to assist

them in the management of their society", and confirming that, if the Society incurred any loss

during the course of the bank's assistance, the Government would certainly stand by it.  The
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Premier further assured Mr Fischer that the Government intended that the financial results of

the bank should not be affected by the profits or losses of the Society during the period for

which the bank had a management contract with it or during any subsequent period of

administration.  On 28 August 1987, the R&I Bank wrote to the Reserve Bank, outlining the

funding arrangements and the support it was receiving from the Government in respect of its

administration of the Society.  The bank appears to have been meticulous in its dealings with

the Reserve Bank from the time it started to manage the Society on 17 August 1987.  It was

careful to satisfy the Reserve Bank's prudential requirements.

.9 By 28 August, it was becoming clear that, despite the rescue operation

mounted by the Government, and the involvement of the bank in the administration of the

Society, a serious run-off of funds was taking place.  Mr Metaxas made a note that day to the

effect that the future of the Society depended on whether the run-off would continue.

.15 The disclosure of information concerning Mr Ian Laurance

.1 Mr Kevin Staffa gave evidence that, late in August 1987, when he was a

solicitor employed by the Society, Ms Heine telephoned him and requested details of

Mr Ian Laurance's financial dealings with the Society.  Mr Laurance was then the Deputy

Leader of the Opposition.  Mr Staffa very properly refused to provide the information.  He

said that Ms Heine indicated that Mr Edwards had asked her to make the approach.  She

added that Parliament was due to resume the following week and said, "we're a bit worried

we're going to cop some flak from the Opposition and we want something to throw back at

them".  Mr Johns was approached in a similar manner by Ms Heine at about the same time.

It is apparent that there was an attempt being made to obtain information as to the financial

affairs of Mr Laurance for use in Parliament.  Mr Edwards denied that he was the person who

requested Ms Heine to obtain the information.  Ms Heine also denied that Mr Edwards

requested her to do so, although she admitted she may have mentioned his name during the

conversation.  She said she knew from her activities in the Labor Party at that time that such

information would be helpful to the Government, and she took this action, she said, of her

own volition.  Whilst we have no doubt that Ms Heine did tell Mr Staffa that Mr Edwards had

asked her to make the approach, having regard to the denials from Ms Heine and from

Mr Edwards himself, we have been unable to conclude that he did so.  We believe, however,

that the probability is that there was a request made by someone in Government for Ms Heine

to obtain information on Mr Laurance.
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.2 On 28 August 1987, Channel 7 News broadcast an item prepared by one of

its journalists, Mr Geof Parry, which associated Mr Laurance with the failed Society.

Mr Laurance had that day announced his retirement from Parliament.  Mr Parry admitted that

he had seen the auditors' letter dated 31 July 1987, or a portion of it, and the conclusion is

irresistible that it was shown to him for the purpose of having information concerning

Mr Laurance publicly disseminated.  The letter was marked 3Strictly Private and

Confidential3.  There could be no suggestion that Mr Laurance personally was in any way

responsible for the Society's difficulties.  Furthermore, his surname was incorrectly spelt in

the auditors' letter and he could not have been identified from the document alone.  The

necessary link between the Deputy Leader of the Opposition and the person referred to in the

auditors' letter must have been conveyed to Mr Parry by the person showing him the letter.

Mr Parry declined, on the basis of his ethical obligation as a journalist, to disclose either the

name of the person who had shown him the document, or where he read it.  It was decided

not to press these questions.  Mr Norm Taylor, the director of the Government Media office,

Mr Ron Barry, the Premier's principal press secretary, and Mr Jim Cannon, another media

adviser to the Premier, each denied being the source of the information upon which Mr Parry

relied for his story.  Mr Parry said he had approached his source seeking to be relieved of his

ethical obligation, but his source had declined to do so.  Each of Mr Taylor, Mr Barry and

Mr Cannon denied that Mr Parry had approached him for such a release.

.3 The evidence of Mr Barry indicated that information of the nature given to

Mr Parry would only be provided to a journalist if it had been cleared at the most senior level

of Government.  Mr Burke denied any involvement in, or knowledge of, the release of

information in the auditors' letter to the media and, in particular, to Mr Parry.

.4 For any person in Government to release or authorise the release of

confidential information concerning the financial affairs of a political opponent simply for

some perceived political gain, must constitute improper conduct.  The evidence, however,

does not allow us to identify the person concerned.

.5 The publication of Mr Laurance's financial affairs did not end with the story

on television.  In the Sunday Times of 30 August 1987, a front page article was published with

the headline, "Laurance in Loans Query".  The article carried over to the second page.  It

included direct quotations from the auditors' letter and specific information concerning

Mr Laurance's financial dealings with the Society.  Mr Robert Bennett, the author of the

article, gave evidence and admitted that he had been shown a copy of the auditors' letter by
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Mr Norm Taylor on the morning of Saturday, 29 August 1987.  He related how he was shown

the letter at a cafe in Northbridge.  Mr Taylor agreed that he must have been the source of the

material if Mr Bennett said he was.  Mr Taylor said he had no specific recollection of who

gave him the document for the purpose of disseminating it, or what instructions he then

received.  He accepted, however, that he would have been given the document for the specific

purpose of disseminating it to either the Sunday Times, or a particular journalist who had been

seeking information or who would get something out of it.  Mr Taylor could not recall any

specific meetings with Mr Burke in late August 1987 concerning the linking of Mr Laurance

with the Society, but he thought the matter may well have been discussed with other press

secretaries, or possibly even with the Premier.  We doubt that Mr Taylor's professed lack of

recollection was genuine.  The evidence does not, however, permit us to reach a finding as

to the person who gave the material to Mr Taylor.

.6 The use of confidential material for purely party political purposes is to be

condemned.  Modern governments have access to a wide range of extremely confidential

personal information.  The "leaking" of such material is highly improper.  In this case, the

auditors' letter contained no criticism of Mr Laurance, who was merely the innocent borrower

of a relatively modest sum of money from the Society.  The auditors' interest in the matter was

merely that the documentation of the loan had not been completed before the loan was made.

That could not have been the fault of Mr Laurance.

.16 The release by Mr Metaxas of financial information concerning

Mr Keith Simpson

.1 On 31 August 1987, Mr Metaxas and Mr Morisey met with Mr Martin Saxon,

a journalist with The Daily News.  They fielded a number of questions concerning the collapse

of the Society and, in particular, concerning the large loans.  By a memorandum dated

1 September 1987, Mr Metaxas reported to Mr Burke about the principal questions which he

had been asked and the answers which he gave.  He said he could not predict whether

Mr Saxon would bother to run a story, and said he had agreed to meet Mr Saxon "so as to

avoid any suggestion that we had anything to hide".  This reflects a recognition on the part

of Mr Metaxas of Mr Burke's desire to be kept fully informed as to the Society.  We have no

doubt that this was in fact Mr Burke's desire.

.2 The affairs of the Society remained in the public domain.  An article published

in the Sunday Times on 6 September 1987 reported the "sacking" of Mr Alex Clark and
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Mr Bodlovich.  On 8 September, in the Parliament, the Opposition gave notice that it would

call for a Select Committee to examine the Society's financial difficulties and apparent

mismanagement.  This was reported in The West Australian on the following day.  In the same

edition, there was a reference to a "fiery question time" in the Legislative Assembly and a

report that the Premier had accused the Opposition of trying to create a run on the State's

building societies and credit unions.  It is evident from the article that the political heat was

being turned up on the issue of the management, or mismanagement, of the Society and the

suggested failure of the Government to take prompt action when it became aware of the

Society's problems.

.3 On 9 September 1987, Mr Metaxas was called to the Premier's office.

According to Mr Metaxas, Mr Burke indicated that he had received information from another

source that there was "some sort of conspiracy, involvement" on the part of the Liberal Party

in relation to the run on the Society in April 1987.  He asked if Mr Metaxas was aware of it.

Mr Metaxas indicated that he had been aware of "some accusations".  He then explained in

his evidence:

"I couldn't remember names, but I could recall that Alex Clark had
mentioned to me on the phone that a person - and I may have mentioned
at that stage who I understood to be President of the Liberal Party - had
withdrawn a substantial amount in relation to the run, as Alex Clark
would have put it.  The amount, I don't think I could recall, at that point
in time.  I was also aware that on some of the documentation in Registry
files that there were references to particular politicians in relation to
Teachers.  Again, the detail I couldn't recall on either of those matters,
but I would obtain the information."

.4 Mr Metaxas did not think he mentioned the name of Mr Simpson at that time,

but said the name had been provided to him as being the name of the President of the Liberal

Party.

.5 Towards the end of the meeting, according to Mr Metaxas, Mr Burke asked

him if it was appropriate, or if it was in order, or a legitimate request, for Mr Burke to obtain

the information he had about political interference in the Society, to which Mr Metaxas

responded that it was.  He went on to say that he had good reason for giving that response.

That reason was expressed by him as follows:

"To my mind, at that point in time, I had no knowledge whatsoever of
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what information had been fed to Mr Burke in relation to this matter.
For all I knew, he could have had reams of information suggesting, or
proving, or establishing, a bona fide conspiracy in relation to the
Society.  At the end of the day, it might have meant that I was either
withholding information which I should have passed on to other
authorities, or else that I, by burying the information, was negligent in
my duties.  So it seemed to me it was a legitimate request from a
Minister to his public servant on how he was handling his position,
given that I had no knowledge of what information he had available to
him."

.6 This was not, however, a normal meeting between a public servant and his

Minister.  Mr Metaxas thought there may have been as many as seven people present, apart

from himself.  They included, in addition to Mr Burke, one or two other Ministers and some

persons he referred to as "staffers".  Mr Metaxas said Mr Dowding may have been one of the

Ministers present and, while he was not sure, he thought Mr Pearce may have been there.  He

thought Mr Taylor was probably there, but did not think that either Mr Edwards or Mr Lloyd

was in attendance.  Mr Metaxas believed the only person who spoke to him in relation to the

matter was Mr Burke.  Although it is not possible to conclude who else was present, we do

not question the evidence of Mr Metaxas as to there having been a number of other persons

in Mr Burke's office at the time.

.7 Mr Metaxas was asked whether, while he was in attendance, there was any

discussion engaged in by the other members of the group concerning the suggested conspiracy

by the Liberal Party to cause a run on the Society in April.  He responded:

"Only that the -- that notion of the Liberal Party being involved wasn't
merely something that seemed to be in the mind of the Premier, but
others obviously in the room had heard of it, or were aware of some
facet of it."

He was then asked whether he could recall who contributed to this discussion, to which he

replied:

"The Premier and -- Mr Dowding might have asked a question in
relation to -- when I indicated that there was some correspondence that
I had from Alex Clark dealing with some politicians making speeches in
relation to Teachers, he might have said, `Which politician?  Which
Party?' and I would have had to put up my hands and say, `I'm sorry, but
I can't remember the name.'"
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.8 Mr Burke called in a stenographer and dictated a letter to her.  It was typed

and brought back to Mr Burke.  He signed it and handed it to Mr Metaxas, who then left the

meeting.  The letter read:

"I am concerned at reports of politicians seeking to influence the affairs
of the Teachers Credit Society.

Could you please inform me of any knowledge you have about this."

.9 Mr Metaxas said he had thought until some time later that the word

"politicians" in the letter read "political", with the consequence that he thought he was being

asked to inform the Premier about political involvement, rather than about politicians; but the

memorandum by which Mr Metaxas responded to Mr Burke's inquiry itself referred to

Mr Burke's request for "advice on politicians" seeking to influence the Society.  Mr Simpson

could not accurately be described as a "politician".

.10 Apart from the contents of the letter from Mr Burke, Mr Metaxas denied that

he received any instructions as to what was to be provided to Mr Burke.  In particular, he said

he was not asked to ascertain where the funds withdrawn by Mr Simpson had later been

deposited.  When asked whether it was suggested to him at the meeting that he should go

directly to the Society in order to obtain the information, Mr Metaxas replied:

"No.  I think that was left -- there was no suggestion as to how I was to
obtain the information.  The only way -- that was up to me because
some of the information was available on my files and some of the
information wasn't."

.11 Mr Metaxas denied that the letter had been provided to him by the Premier for

the purpose of showing it to the Society's management in order to facilitate the provision of

any information in its possession.  Mr Metaxas said he was in no doubt at the time that it was

appropriate for him as Registrar to provide the Premier with the information he had requested.

.12 Mr Burke's recollection of the events, as given by him in evidence, was that

he had been advised by Mr Bob Pearce, the Leader of the House, of knowledge which he had

concerning the activities of Mr Simpson.  That advice, he said, had been given on the

telephone, possibly on 8 September.  It was as a result of this telephone conversation, he

claimed, that he asked Mr Metaxas to meet with him.  He said that, to the best of his
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recollection, apart from Mr Metaxas, perhaps Mr Edwards and Mr Jim Cannon were present.

Mr Edwards denied that he was at any such meeting and we accept his evidence in that

respect.  As we have already indicated, we have been unable to make any finding as to who

was present at the meeting, apart from Mr Burke and Mr Metaxas, although we are satisfied

that some other persons were present.

.13 After leaving the meeting, Mr Metaxas returned to his office and telephoned

the Society. He spoke to Mr Johns and asked if he could see him.  He requested Mr Corbellini

to accompany him to the Society's office.  Upon their arrival, they were shown in to see

Mr Johns.  Mr Metaxas said he showed the Premier's letter to Mr Johns.  According to

Mr Metaxas, he indicated to Mr Johns that the only information he was seeking was

information which had previously been provided to him by Mr Clark, and the only purpose

was to make sure that he had his facts right.  The fact that Mr Alex Clark had already

breached confidence would not seem to have added anything to the entitlement of Mr Metaxas

to seek the information which he did.  Nevertheless, he said he then told Mr Johns that the

only information he could recall having been provided to him was information about

Mr Simpson's withdrawing a substantial sum of money at about the time of the run in April,

and he asked Mr Johns if he could confirm that information.  Mr Johns, he said, agreed to that

request.  He denied that Mr Johns questioned his entitlement to make such a request, and he

denied telling Mr Johns that he could put an inspector into the Society to obtain the

information if necessary.  

.14 The information provided by Mr Johns was that $150,000 had been withdrawn

by Mr Simpson on 27 March 1987.  According to Mr Metaxas, Mr Johns went on to mention

that there had been other occasions on which Mr Simpson had made withdrawals in advance

of maturity.  He noted that as something Mr Clark had not previously told him.  Mr Metaxas

said he recorded the information on a note pad as Mr Johns spoke, and did not receive the

information from Mr Johns in a documentary form.  Mr Metaxas denied asking Mr Johns

where the funds withdrawn by Mr Simpson had been deposited subsequently.  He also denied

saying to Mr Johns words to the effect that the funds could probably be traced through the

R&I Bank.

.15 Mr Corbellini recalled being requested by Mr Metaxas to accompany him to

the Society's offices to speak with Mr Johns.  He could not recall any discussion about

Mr Simpson before they left the Registry.  He could not recall exactly what Mr Metaxas

requested of Mr Johns, but he did remember that Mr Johns produced a computer print-out of
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Mr Simpson's account.  Once provided with the information, Mr Metaxas prepared to leave

the offices.  At that time, Mr Corbellini said, he asked Mr Metaxas whether he also wanted

to obtain information about Mr Lightfoot.  Mr Metaxas was not interested and dismissed that

query.  Mr Metaxas could not recall Mr Corbellini's having raised this matter with him, but

did not deny Mr Corbellini's evidence.  Mr Corbellini could not recall Mr Johns having

questioned their entitlement to request the information, and he denied that there was any

discussion then, or subsequently, about where Mr Simpson had deposited the funds.

.16 Mr Johns confirmed that he met with Mr Metaxas and Mr Corbellini at about

2.00 pm on the day in question.  Mr Metaxas told him he had received an instruction from

Mr Burke to obtain some information, and that Mr Burke required the information that

afternoon "because he is in Parliament".  He did not recall having been shown the Premier's

letter but he could recall that Mr Metaxas had a piece of paper in his hand.  Mr Metaxas told

Mr Johns that he was aware Mr Simpson had deposits with the Society, because he had

previously discussed that matter with Mr Alex Clark, and he wanted to know whether

Mr Johns was aware that Mr Simpson had withdrawn funds from the Society.  Mr Johns said

he told Mr Metaxas that he should not be discussing a confidential banker-customer

relationship with him.  According to Mr Johns, when he displayed reluctance to providing the

requested information, Mr Metaxas said that he could always put in an inspector to do an

audit and obtain the information that way.  Mr Metaxas then assured him that the information

provided would be kept confidential.  In those circumstances, Mr Johns said, he advised

Mr Metaxas that he was aware of Mr Simpson's having withdrawn funds prior to maturity.

He was generally aware of the matters about which Mr Metaxas spoke, because Mr Clark had

made "fairly prominent mention" of Mr Simpson's withdrawals at the time they occurred, in

about April 1987.  Mr Metaxas, he said, then asked him if he knew where the withdrawn

funds had subsequently been deposited.  Mr Johns said he had no idea and told Mr Metaxas

so.  He thought Mr Metaxas may have suggested that the funds had gone to the State Energy

Commission of Western Australia ("SECWA"), but he was not one hundred per cent sure of

that.  He believed he could recall Mr Metaxas saying that the cheques could be traced through

the R&I Bank.  Mr Johns obtained a printout of the transactions and furnished them to

Mr Metaxas.  The printout, he believed, contained the initial deposit amount, the date of the

deposit, the date it was withdrawn and the adjustment of interest payments at the time.  It may

also have shown to whom the cheque was payable when the withdrawal was made.

.17 Mr Metaxas thereafter proceeded to prepare a memorandum headed "File

Records".  It reads:
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1.Letter (7 April 1987) from Teachers' Credit Society to R & I Bank
7 April includes following reference

"We have also lost funds due to the rumours spread by a couple of
politicians of problems we have as Rob Martins bankers over
the "Brush" affair.  Our role in this matter has only been one
of Banker and our normal confidentiality requirements
preclude us from publicly defending ourselves.  We believe
that we are being used to embarrass the Burke Government".

2.Fax (13 April 1987) from Teachers' Credit Society to R & I Bank
states

"As I indicated to Mr Whitely on Friday last, we are the subject of a
rumour campaign initiated in the first instance by
Ross Lightfoot and Richard Lewis of the Liberal Party as we
are Rob Martin's bankers.  The story is that we have lent
$30 million to Martin unsecured and that Martin will
bankrupt and take us with him".

3.Letter (7 May 1987) from Teachers' Credit Society to R & I Bank
states

"You have been provided with an extract from Hansard which is
only part of what we believe has been a concerted campaign
against us for reasons best and only known to those
concerned".

.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .

Oral comments conveyed to me by the former General Manager of
Teachers' Credit Society.

1.That a person by the name of "Mr Simpson" withdrew a total of
$155,000 on 27 March 1987 - the funds having been originally
invested to mature on 1 July 1991.  (This gentleman has had a
history of withdrawing funds prior to maturity viz $31,000
withdrawn on 9/1/87 part due to mature on 30/1/87 and part on
9/4/87).

2.That Mr Clark had contacted Mr McKinnon concerning Mr Lightfoot
and asked that he advise Mr Lightfoot to "back off" or else he
(Clark) would "blow Mr Laurence out of the water" (Precise date
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of conversation unknown)."

.18 The typed covering memorandum, which was headed "draft", was in the

following terms:

"I refer to your request of today's date for advice on politicians seeking
to influence the affairs of WA Teachers' Credit Society.

My knowledge of these matters is limited to information on Registry
files and information passed to me orally.  In the case of the latter, while
I noted the information, I did not record it formally.  You would
understand that such unsubstantiated information can only be treated by
me as hearsay.

Accusations concerning political interference in the affairs of Teachers
were conveyed to me in March/April this year when the Society was
experiencing liquidity problems.  At the time I had no means of judging
the accuracy of the comments made to me and merely record them as
part of my "knowledge" of the matter."

.19 There followed a handwritten note by Mr Metaxas:

"Much of this information has been passed to me on the understanding
that it will not become publicly available.  Information provided to the
Registry could dry up if it were known that it could at some stage be
quoted in Parliament."

.20 The copy of Hansard referred to in the memorandum had been faxed to

Mr Edwards' secretary at about 4.40 pm on 9 September 1987 by Mr Mike McMullan of the

Department of Premier and Cabinet.  It consisted of five pages and contained a speech by

Mr Ross Lightfoot in the Legislative Assembly on 1 April 1987.  That speech was essentially

concerned with an investment by the Superannuation Board in Brockley Investments Limited.

Mr Lightfoot referred to an unidentified credit union which had funded a company owned by

Mr Robert Martin in the acquisition of Brockley Investments Limited.  It is difficult to believe

that the speech was calculated to cause a run on the Society.  Mr Metaxas accepted that he

had probably asked for a copy of the speech, and that Mr Edwards' secretary would have

brought the fax to him once she received it.  The Registry did not have its own fax machine

at that time.  So far as the second of the oral comments was concerned, Mr Metaxas claimed

to have recalled Mr Clark's having made that statement after the Credit Union Advisory

Committee meeting on 11 May 1987.
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.21 In relation to the first of the oral comments, by setting them out in the way in

which he did, Mr Metaxas was patently endeavouring to create the impression that he was

relying on his memory for the information.  We are left in no doubt that, apart from the

information obtained from Mr Johns earlier in the day, Mr Metaxas had no independent

recollection of the details set out in that part of the memorandum.  No one reading it could

have guessed from its terms that Mr Metaxas had secured the information from the records

of the Society.

.22 The only conclusion which can be drawn from the memorandum is that

Mr Metaxas was endeavouring to conceal the fact that the information relating to Mr Simpson

had been obtained from the Society.  Nor was there any suggestion that the the Registry files

contained a note of any oral comments conveyed to Mr Metaxas by Mr Alex Clark.  The

comment by Mr Metaxas that much of the information had been passed to him on the

understanding that it would not become publicly available could only have related to the

reference to Mr Simpson.  We accept the evidence of Mr Johns that Mr Metaxas had assured

him the information provided by him would be kept confidential.

.23 Mr Metaxas said he delivered the documents to Mr Burke at Parliament House

late in the afternoon of 9 September 1987.  He was unable to recall how he knew he should

attend at Parliament House to deliver the documents, and he assumed he had been told by

someone from Mr Burke's office.  He said he remembered handing the memorandum to

Mr Burke, who perused it and then commented on the apparent history of Mr Simpson's

making early withdrawals, suggesting, somewhat cryptically, that it could be read in two

ways.  Mr Metaxas apparently agreed with this observation without seeking any explanation

as to what it meant.  He asked to be excused and he then left.

.24 In our opinion, Mr Metaxas was very well aware that the information he was

supplying to Mr Burke was required in connection with a Parliamentary debate on that day

concerning the Society.  He had acted urgently in response to the request from Mr Burke, and,

on the evidence of Mr Johns, which we accept, he had mentioned to Mr Johns the fact that

Mr Burke was to be in Parliament that afternoon.  We also accept that he arranged to obtain

the relevant extract from Hansard.  He must have been aware that the information he was

providing was designed to substantiate why Mr Clark claimed to believe, in April 1987, there

had been a Liberal Party conspiracy to cause a run on the Society.  At the meeting with

Mr Burke, Mr Burke himself had initiated the discussion by making reference to a conspiracy

by the Liberal Party to cause a run on the Society.  Having regard to the nature of the meeting,
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Mr Metaxas must have appreciated that Mr Burke required the information for purely party

political purposes and that Mr Burke's letter was a deliberate attempt to create the illusion of

lawful authority in respect of his request.  The request had nothing to do with the

administration of the Registry.

.25 Mr Metaxas said he would have been aware of the secrecy provisions in

section 153 of the Act, but he indicated a belief that his supplying the information which he

did, came within the description of making use of information in the performance of his

official duties.  When asked to explain what those official duties were, he replied:

"I had chosen, as a result of the information that was provided to me in
the first instance, to exercise a judgment not to provide it to the Premier,
and the Premier was now questioning the judgment of why that
information -- implicitly questioning why that information hadn't been
brought to his attention.  I had to justify my actions as Registrar and that
was basically what I was doing.  The information here did not qualify
to be brought to the Premier's attention at the time without supporting --
you can't support that proposition without letting the Premier see the
information that you had access to."

.26 As we have indicated, we have been left in no doubt that Mr Metaxas

appreciated when he initially saw Mr Burke that he was being asked to provide information

in connection with a party political issue when the Society was about to be the subject of a

debate in Parliament.  He was not thereafter responding to any request under section 145 of

the Act for a report with respect to the policy he was pursuing.  Nor were his actions

authorised under any other provision in the Act.  The explanations of Mr Metaxas were

merely attempts to provide some semblance of justification for his actions.  In our opinion,

in the circumstances, his conduct as Registrar in seeking from Mr Johns confidential

information on Mr Simpson and in supplying confidential information to Mr Burke was

improper.  Furthermore, there would not appear to us to have been any answer, on these facts,

to a prosecution for a breach by Mr Metaxas of section 153 of the Act.  The period within

which such a prosecution could have been brought was three years, although the Minister may

allow a prosecution to be brought at any later time - see section 139(2) of the Act.

Furthermore, section 81 of the Criminal Code creates a similar offence of publishing facts

which come to a person's knowledge by virtue of his office and which it is his duty to keep

secret.  The offence under the Act is in addition to, and not in substitution for, the offence

under the Code - see section 136(6) of the Act.  However, having regard to the lapse of time

since any offence, and to the fact that Mr Metaxas was effectively acting under the direction
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of Mr Burke, we do not consider it necessary or desirable to recommend that this matter be

taken any further.  No doubt Mr Burke was a party to any offence which might have been

committed by Mr Metaxas.  Nevertheless, in the case of Mr Burke also, we do not consider

that we should recommend that an extension of time for commencing proceedings be sought.

.27 Following the departure of Mr Metaxas from his office, according to

Mr Burke, Mr Pearce came into the room.  He said at no time had he informed Mr Pearce as

to what Mr Metaxas had conveyed to him, but that, in his presence, he telephoned Mr Clark,

because Mr Pearce had told him that the original information had come from that source.

Mr Burke claimed not to be aware of the fact that Mr Clark, as a former employee of the

Society, owed a duty of confidentiality to the Society and, accordingly, that it would have

been improper for Mr Clark to have disclosed Mr Simpson's financial affairs.  We are not

persuaded that Mr Burke was genuine in this expression of his view.  He claimed that he

started speaking to Mr Clark, but when Mr Clark began to divulge a great deal of information,

he said, "Please don't tell me" and handed the telephone to Mr Pearce.  Mr Burke believed

that Mr Clark then provided Mr Pearce with information, or confirmed information which

Mr Pearce had previously obtained.  He was quite sure he had spoken with Mr Clark, because

he recalled his being very angry on the telephone, attributing his position in large measure to

the way in which the Liberal Party had pursued him and the Society in order to embarrass the

Labor Government.  His purpose in telephoning Mr Clark, Mr Burke explained, was to

confirm the information that Mr Pearce had given him and to ensure that the source was

authentic.  It was an odd explanation.  Why should he now confirm the information from the

original source when it had been confirmed from an impeccable source?  And why not convey

the details of that confirmation to Mr Pearce, when he had gone to so much trouble to obtain

it?

.28 Mr Burke claimed that he did not discuss with Mr Pearce the information he

had received from Mr Metaxas because, first, Mr Metaxas had asked him not to do so, and,

secondly, it was unnecessary, as Mr Pearce knew far more than Mr Metaxas had conveyed

in his memorandum.  He also claimed that, by the time he read the memorandum, he was

already aware from Mr Pearce of the information it contained concerning Mr Simpson's

affairs.  He said that, as a result, the information which Mr Pearce had, and later revealed,

concerning the affairs of Mr Simpson was not provided by him or by his staff.  He said he

gave the memorandum to one of his staff and did not see it again, although he understood that

Mr Pearce subsequently received the attachment, less the oral comments said to have been

made by Mr Clark.
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.29 Mr Pearce had a rather different recollection of the events from that of

Mr Burke.  He recalled that Mr Richard Court had moved a motion in the Legislative

Assembly, critical of the Government, on 8 September 1987.  In the course of the debate, and

probably as an aside in the House, he recalled saying to Mr Burke that Mr Alex Clark had

been of the view that, earlier in the year, the Liberal Party had sought to destabilise the

Society.  He then telephoned Mr Clark at his home to ask him whether this was true.

Mr Clark, he said, provided him with certain information.  We accept that Mr Pearce did

telephone Mr Clark, but we are of the opinion that the call was made on the following day,

9 September.

.30 Mr Pearce said he had a clear recollection of the points which had been made

by Mr Clark.  Mr Clark referred to Mr Lewis and to Mr Lightfoot, to the relationship of

Mr Laurance with the Society (the information which, presumably, had recently been

published in the Sunday Times), and to the making of a telephone call by Mr Clark to

Mr MacKinnon in April 1987 to have the Liberal Party curtail its activities.  Mr Clark, he

said, also detailed the withdrawal by Mr Simpson of $150,000 from the Society on or about

the day that Mr Lightfoot had made his attack in the Parliament, and the deposit of those

funds with SECWA at an interest rate 2% lower than the rate that Mr Simpson had been

receiving from the Society, a figure which, it should be said, was incorrect.

.31 Subsequent to his telephone discussion with Mr Clark, Mr Pearce said he

spoke briefly to Mr Burke and gave him a precis of the discussion.  He said he probably did

not provide Mr Burke with all the details of Mr Simpson's withdrawal, but only that

Mr Simpson was the person who had withdrawn funds, and the amount involved.  He

expressed the opinion to Mr Burke that there was enough in it for them to be in a position to

raise substantial questions concerning Liberal Party activities in relation to the Society when

the Parliamentary debate came on.

.32 As to Mr Burke's evidence that, in the presence of Mr Pearce, he telephoned

Mr Clark and then passed the telephone to Mr Pearce so that he could speak again with

Mr Clark, Mr Pearce was adamant that he only spoke to Mr Clark once, most probably on

8 September, and not in the presence of Mr Burke.

.33 Mr Pearce recalled that he became involved in discussions with his colleagues

during the afternoon of 9 September 1987, prior to the debate, which led to an understanding

that he would move an amendment to the Opposition's motion, the result of which would be
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to applaud the Government for its actions and to deplore the actions of the Opposition in

seeking to bring about a run on the Society.  It was decided that he would, in the course of

that debate, use the information he had received from Mr Clark.  Mr Pearce further recalled

that, late in the day on 9 September, at about 7.20 pm, not long before the debate commenced,

he had a discussion in the corridor with one of Mr Burke's advisers, who told him that

Mr Metaxas had provided a report to Mr Burke which confirmed in some material respects

the information he had earlier gained from Mr Clark.  Mr Burke's adviser then gave Mr Pearce

a copy of the report, and Mr Pearce used part of that document in the Parliamentary debate.

Mr Pearce said he did not meet Mr Metaxas in relation to these matters at any time.  Indeed,

he had never met him.

.34 Mr Pearce identified the document he received from Mr Burke's adviser as the

complete page, headed "File Records", which Mr Metaxas had prepared for Mr Burke.  He

said he was also told by the adviser that Mr Metaxas was anxious that the section dealing with

Mr Simpson's affairs and, he thought, also the section concerning Mr Laurance, should not

be used in the Parliament.  As a result, Mr Pearce said, he took a photocopy of the document

and detached the first two paragraphs, being extracts of correspondence between the Society

and the R&I Bank, and only quoted from those two paragraphs during the Parliamentary

debate.  He retained a complete copy of the "File Records" document, although he could not

recall whether he took it into the Legislative Assembly with him.  By reason of Parliamentary

privilege, Counsel Assisting was not able to put to Mr Pearce any matters appearing in

Hansard.  It might have been of assistance had he been able to do so.

.35 Not only did Mr Pearce engage in the debate in the Legislative Assembly on

the evening of 9 September 1987, but he also spoke publicly about the same matters on the

following day on radio station 6PR.  He accepted the accuracy of the text of a radio interview

with Mr Howard Sattler, which was received as an exhibit, including his statement that the

term deposit withdrawn by Mr Simpson "was not due to mature until July of 1991".  When

asked the source of that information, Mr Pearce identified Mr Clark.  He denied that the

source of his information was the "File Records" document.

.36 Mr Pearce said he could not be certain whether he made notes when he spoke

to Mr Clark, but he thought it was likely that he "jotted a couple of things down".

.37 The evidence of Mr Clark was that he spoke with Mr Pearce once only at

about the time of these events in September 1987.  He denied speaking at any time with
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Mr Burke.  He recalled being advised by his wife, however, that Mr Burke had telephoned

for him at a time  when he was not at home, but he did not return the call, and Mr Burke did

not call back.  The call from Mr Burke was on the same day as the call from Mr Pearce.

Mr Clark could not remember the precise date of those telephone calls, although his reference

to a front page news story strongly suggests that it was 9 September, and we accept that this

was the case.

.38 Mrs Catherine Clark, Mr Clark's wife, gave evidence which corroborated her

husband's evidence, except that she was unable to indicate the date on which the telephone

calls were received.  We accept her evidence.

.39 Mr Clark said that Mr Pearce commenced their conversation by indicating that

Mr Burke had asked him to call to confirm details of Mr Simpson's affairs and to obtain

information about Liberal Party involvement in the Society.  He claimed it was Mr Pearce

who first mentioned a withdrawal of $150,000 by Mr Simpson, and said he was sure he did

not provide that information to Mr Pearce because, at that time, he thought Mr Simpson had

been repaid a different amount.  He said he would not have given Mr Pearce any information

if the request had been purely for information concerning Mr Simpson's affairs with the

Society, as opposed to a request to confirm information Mr Pearce already had.  He denied,

however, that he told Mr Pearce the maturity date of the term deposit then held by the

Society, and claimed that, at the time he spoke to Mr Pearce, he had not known the maturity

date.  When asked whether he knew in April 1987 that the maturity date was 1 July 1991,

Mr Clark responded that it could not have been that date because the Society's maximum fixed

deposit was for a term of four years, which meant that Mr Simpson's deposit would have been

due to mature in March 1991 at the latest.  Mr Clark believed that it could only have been

later if he had made a special arrangement with Mr Simpson, something he could not recall

having done, although he conceded that he must have discussed the matter with Mr Simpson

at the time of the deposit.  Mr Clark did admit, however, to informing Mr Pearce that

Mr Simpson's funds were subsequently deposited with SECWA.  He was aware of this

because, following his discovery of the withdrawal earlier in the year, he had one of his staff

turn up the relevant cheques drawn by the Society to repay the deposit, which showed the

account into which they had been paid.  He accepted that he gave detailed information to

Mr Pearce about other Liberal Party activities which he believed evidenced a conspiracy to

damage the Society.

.40 We find that Mr Burke deliberately set out to acquire, through Mr Metaxas,
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confidential information concerning Mr Simpson for party political purposes.  His request to

Mr Metaxas had nothing to do with the proper administration of the Act or any matter of

policy.  We accept that he unsuccessfully attempted to telephone Mr Clark during the middle

of the day on 9 September 1987.  We do not accept that he later spoke with Mr Clark.  We

regard his writing of the letter to Mr Metaxas as an attempt to protect himself in doing what

he must have known to be wrong.  We find it impossible to accept that Mr Burke was not a

party to conveying the information he obtained from Mr Metaxas to Mr Pearce through an

adviser.  We very much doubt whether Mr Alex Clark was as careful about what he told

Mr Pearce, as he suggested he was, but we do not believe that on 9 September 1987, he

remembered, and conveyed to Mr Pearce, the details of Mr Simpson's withdrawal of the

deposit and the fact that it had not been due to mature until 1 July 1991.  For Mr Pearce to

have been aware, when he was interviewed by Mr Sattler on radio on 10 September 1987, that

the maturity date of Mr Simpson's deposit was 1 July 1991, indicates that he must have had

reference to, and relied upon, the file records attached to the memorandum from Mr Metaxas

to Mr Burke.  He knew those records had come from Mr Metaxas and he must have

appreciated that they were confidential and should not have been published.  On the foregoing

basis, we find that the conduct of Mr Burke and Mr Pearce which we have described, in

Mr Burke's requesting, and their both receiving and using, the confidential information on

Mr Simpson was improper.  Mr Pearce's conduct cannot be justified on the basis that he was

merely ensuring that his information was accurate before he used it.  The information he

received as a result of the conduct of Mr Metaxas was used by him and added significantly

to his knowledge.

.17 The administration of the Society by the R&I Bank

.1 By the end of September 1987, it had become obvious to the R&I Bank that

the Society could not survive as an independent entity.  Despite the confidence boosting

strategy of having the R&I Bank manage the Society, and the public announcement that the

Government stood behind the deposits in the Society, there was a tremendous outflow of

funds to depositors.  The bank therefore took the view that it needed to adopt a strategy for

the Society's long term future, and on 2 October 1987, Mr Patrick Doody, who had been

appointed the chief executive of the Society when the bank became the administrator,

prepared a paper, which he forwarded to Mr Phillips on 14 October 1987, to serve as the basis

for a discussion with the Government as to the Society's future.  The paper canvassed two

options, first, that the administrator 3fix' the Society and hand it back to new owners or,

secondly, as favoured by the administrator, that the R&I Bank should take over the core credit
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union business and run it as a separate entity, with the commercial loans being removed, and

managed by the bank with a Government guarantee.  A firm proposal for, inter alia, the sale

of the Society's non-commercial loans to the R&I Bank was put forward on 9 November,

when Mr Doody wrote to Mr Gordon and Mr Phillips.

.2 As the Government had foreshadowed, the Act was amended, as from

1 January 1988, to enable a credit union to be registered as a financial society.  Upon

registration as a financial society, the institution ceased to be a credit union - section 24A.

A new section, section 37G, provided in sub-section (1) that the Registrar, with the approval

of the Minister and the agreement of the transferee, could direct the transfer of all or a part

of the engagements of a credit union or financial society to another credit union, to a financial

society, to a permanent building society or to a bank.  The term "bank" was defined by

section 36 to include a bank constituted under the laws of Western Australia.  The term

therefore included the R&I Bank.  Section 37G(3) required the Registrar, before submitting

a proposed direction to the Minister for approval, to give the proposed transferor institution,

the proposed transferee, and any other person whom the Registrar might consider entitled to

be heard, an opportunity to be heard in the matter.  When submitting a proposed direction to

the Minister for approval, the Registrar was required to include a statement of his reasons and

a report on any representations made to him (section 37G(4)).  Section 37G(9) allowed a

credit union or financial society, which had been given a direction by the Registrar, to make

representations to the Minister, who could then direct the Registrar to revoke the direction.

.3 The passage through Parliament of the amendments to the Act had been

anticipated, and it had already been determined that the Society should be converted to a

financial society under the proposed amendments, subject to its transferring its

non-commercial engagements, together with other assets, to the R&I Bank for a price still to

be agreed.

.4  The Registrar requested Macquarie Bank to advise whether the plan submitted

by the R&I Bank for a partial transfer of engagements from the Society to the bank was the

most appropriate means of resolving the future of the Society.  It was also requested to

provide an assessment of a fair and reasonable price to be paid to the Society as consideration

for the partial transfer.  The property proposed to be transferred included substantially all the

assets, liabilities and goodwill of the Society, apart from the troublesome commercial loan

book.  The designated non-commercial loans of the Society would become assets of the R&I

Bank, and members' deposits held by the Society would become amounts owing to the
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members by the bank.  To the extent that deposits exceeded the amounts owing to the Society

under the loans, an overdraft was to be created, which would form an asset of the bank and

a liability of the Society.  The overdraft was to be the subject of a Government guarantee in

favour of the bank.  It was also proposed that there should be a Government indemnity in

favour of the bank, whereby, for a two year period, the bank could put back to the Society any

loans which did not meet its lending requirements.  Such an indemnity was subsequently

granted by the Government, but limited to agreed actual losses on the loans.

.5 The terms of reference of the requested report from Macquarie Bank were

approved by Mr Metaxas and communicated to the bank on or about 10 November 1987.

Mr Metaxas thought the terms may have been drafted within the Department of Premier and

Cabinet.  He explained that the advice of Macquarie Bank had been sought by him by reason

of the conflict of interest which had been recognised, the R&I Bank being both the

administrator of the Society and the proposed purchaser of some of its assets.

.6 Macquarie Bank provided its report on the proposed partial transfer of

engagements to the Registrar in a draft form on 22 December 1987.  The draft report

concluded that, in its view, the R&I Bank's proposal was the most appropriate course of action

to adopt.  It also endorsed the R&I Bank as the purchaser of the Society's assets and liabilities.

It reported:

"There is only a small number of potential acquirors of the TCS
financial assets and liabilities, given our view that any such acquiror
would require -

-an existing branch network ...

-the financial capacity to pay the proposed consideration to TCS; and

-balance sheet capacity (i.e. in terms of capital adequacy ratios) to
absorb the additional assets (or alternatively, access to additional
capital).  We understand that the Government has agreed that it will
ensure any necessary capital injection will be made into the R&I to
maintain its capital adequacy ratio.

As such, we believe that R&I is a logical acquiror of the TCS assets and
liabilities."

.7 In fact, it appears that no other institution was given the opportunity to acquire
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the Society's engagements.  Tenders were not called.  Neither Mr Metaxas nor Mr Morisey

could recall any entity apart from the R&I Bank having been considered as a potential

purchaser.  According to Mr Metaxas, the possibility of seeking another purchaser was

rejected, on the basis that the time necessary for an outside institution to investigate and value

the engagements would see a further erosion of the Society's deposit base and therefore

produce a lower return to the Society.  In the circumstances, and, in particular, having regard

to the action which was taken to secure a proper valuation of the engagements proposed to

be transferred, this appears to have been a reasonable approach to adopt.

  

.8 For the purposes of its valuation of the engagements, Macquarie Bank

identified the Society's liabilities as being deposits of $352 million, and its relevant assets as

being housing loans of $116 million, personal secured loans of $35 million, personal

unsecured loans of $48 million, and continuing credit arrangements and overdraft accounts

of $4 million.  In consequence, any purchaser would be acquiring a net liability of

$149 million, to be offset by a corresponding overdraft asset, owing by the Society, secured

by a Government guarantee.

.9 Macquarie Bank considered two valuation methods for calculating a fair and

reasonable price for the proposed transfer of engagements, the discounted cash flow method

and the capitalisation of notional earnings method.  The first method calculated the likely cash

flows arising from the assets and liabilities in existence at the time of the transfer and

measured the direct increment to the purchaser's worth arising from their acquisition, while

the second method aimed to produce a valuation of the assets and liabilities on the basis that

they formed an ongoing banking business.  Macquarie Bank considered the first method the

more appropriate, since the recent publicity concerning the Society, in its view, would have

caused substantial damage to the Society as a financial institution in its own right.

Accordingly, a purchaser could have been expected to merge the Society's operations within

its own.  As such, the continuation of the Society as a permanent business would, in the long

term, be dependent upon the purchaser's reputation, service, marketing and credit standing.

The bank was of the view that a consideration of between $10.1 million and $15.6 million

would be fair and reasonable, with the midpoint being $12.9 million.

.10 Mr Doody was not convinced by the reasoning behind the value which had

been provided in the draft report, and on 24 December 1987 he wrote to Mr Phillips at the

R&I Bank, expressing his misgivings, notwithstanding that he was the chief executive of the

Society, the proposed transferor.  His main concern was the width of the range suggested by
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Macquarie Bank and the lack of supporting calculations to allow its conclusion to be tested

independently.  He did not accept that the mathematical mean of the suggested range

necessarily represented the price which the R&I Bank should pay.  In particular, he expressed

concern about the degree of subjectivity used in arriving at the value of $6.6 million for the

deposit book.  Macquarie Bank had calculated that value on the basis that the R&I Bank

would lose depositors at the rate of 5% per annum after an initial loss of 30%, whereas

Mr Doody queried whether the loss rate might be higher, possibly 15%.  He recommended

that the R&I Bank should insist upon a detailed presentation by Macquarie Bank and that the

R&I Bank, either alone, or with the assistance of Treasury or an independent merchant bank,

should carefully analyse the report. 

.11 The R&I Bank wrote to Mr Metaxas on 28 December 1987, reporting on the

progress of its administration and confirming its proposal for the future management of the

Society.  It was envisaged that the Society itself should continue under administration by the

bank.  At the time of the transfer of engagements, it was contemplated that the Government

would inject into the Society an amount of cash representing the net deficiency of capital after

allowing for any purchase consideration.  The purchase consideration represented the earnings

that could be generated from the deposits and non-commercial loans.

.12 The final Macquarie report, dated January 1988, advised that the purchase

consideration should be between $8.9 million and $14.5 million, with the midpoint of that

range being $11.7 million.  The difference between the figures in the final report and in the

draft report was explained by Mr Doody as being due to the fact that the final report was

based upon more up to date information.  The net liability at 31 December 1987 was

estimated at $136 million.  

.13 Mr Doody recalled attending a meeting between the Commissioners of the

R&I Bank and Macquarie Bank representatives at about the time the final report was received.

The criticisms he had raised in his letter of 24 December 1987 were brought to the attention

of the Commissioners, and he could recall their agreeing with the points he had made.  While

Mr Doody did not see the detailed calculations, he was aware that there were further meetings

between Macquarie Bank and the Commissioners, to which he was not privy, prior to the R&I

Bank's finally agreeing on a price.  He did not have any further input into the process.  In his

evidence, Mr Doody was less forceful in expressing his concerns about the figures than he

had been in his letter, and said he doubted there could ever be a perfect calculation of the

value of a deposit book, given the inevitable uncertainty as to the likely reaction of the
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depositors.  In response to a question why, in that event, the R&I Bank took the risk of

purchasing the deposit book, Mr Doody said he thought it had come to the conclusion that the

majority of depositors would stay with it.

   

.14 A detailed report by the R&I Bank as administrator of the Society was

forwarded to the Registrar on 11 January 1988.  The covering letter pointed out that the

administrator had needed to create a heavy provision for bad and doubtful debts against losses

which were expected to arise in the commercial loan book of the Society.  It was said that the

bad debts which would accrue were spread across many customers, and that the administrator

would need to realise cautiously on these debts and the associated securities to optimise the

return.  This, it was said, would have to be done, as far as practicable, in an orderly market.

.15 In its report, the R&I Bank expressed its concern at the degree to which the

difficulties identified in the auditors' letter to the Chairman of the Society on 31 July 1987 had

existed in respect of the year ending 30 June 1986, when the accounts were completed and

submitted to members of the Society without any relevant qualification.  The bank had now

replaced those auditors.  The bank also claimed that the operations of the Society had been

controlled by officers who were incompetent and inexperienced and who had little knowledge

of how to control and manage a large financial institution.  It reported that, in the light of the

need for substantial provision for bad and doubtful debts, the fall off in new business,

liquidity problems and the continuing losses being incurred, the Society was unable to

continue.  It formally recommended the partial transfer of engagements to the bank and the

realisation of the commercial loan book and the remaining assets of the Society.  The report

concluded by stating that the administrator considered that the prime accountability for the

many deficiencies that existed in the Society should rest, ultimately, with the board and the

officers of the Society.

.16 Mr Metaxas wrote a memorandum to Mr Burke, as Treasurer, on

13 January 1988, seeking his approval to the proposed partial transfer of engagements.  The

memorandum indicated that, following negotiations between the R&I Bank and Government

officials, the bank had agreed to a total transfer payment of $17.5 million, comprising

$3.1 million for the deposits, $5.3 million for the housing loans, $3.7 million for the personal

loans (which together totalled $12.1 million) and $5.4 million for properties.  The sum of

$12.1 million for the first three items was above the mid-range of Macquarie Bank's

recommendation.  The sum of $5.4 million was based on separate valuations of the Society's

properties.  Reference was also made to negotiations between the bank and Treasury
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concerning the indemnity to cover the loans acquired by the bank, and to an agreement to

establish procedures to identify the losses the subject of the indemnity.  Mr Metaxas

recommended that Mr Burke approve the administrator's accepting, on behalf of the Society,

$17.5 million on the transfer of engagements, that the Government issue an indemnity to the

bank for the loan assets transferred, that the Government make good the estimated realised

net deficiency of $4.4 million incurred by the Society as at 31 October 1987 and that it fund

any future losses as and when they crystallised.  Mr Burke approved the recommendations

on the same day.

.17 Following this approval, on 13 January 1988, Mr Metaxas issued the

appropriate direction to the Society, pursuant to section 37G of the Act, effective as of

15 January 1988.  Mr Metaxas explained that the R&I Bank, as the transferee, and the Society

(through the R&I Bank as administrator), as the transferor, had waived their rights to be heard

under section 37G(3), and he had formed the opinion that the former directors and existing

shareholders and members were not persons entitled to be heard.  His reasoning was that, if

a society were in financial difficulties and required the State to provide resources whereby

its members received all their funds, the former directors who presided over the Society when

it got into difficulties, and the members who were members at that time did not have a right

to make representations on the future of the Society.

.18 On the same day, Mr Metaxas issued a certificate of reasons, as required by

section 37G(4) of the Act.  The certificate made reference to the recent report of the R&I

Bank as administrator and to the report of Macquarie Bank.  It listed the Registrar's reasons

as follows:

(a) the identified losses and the Society's exposure to potential further losses were

such that it would not be capable of continuing in its current form without a

substantial injection of capital;

(b) it seemed unlikely on current indications that the Society could generate

returns to warrant a substantial additional investment;

(c) the Society was incurring losses of $2 million per month;

(d) the Society's reputation as a financial institution had been damaged

substantially and it was unlikely to be able to attract depositors on a cost
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effective basis without a Government guarantee or a major injection of capital;

and

(e) the maintenance of the Society as a separate business within another financial

institution was unlikely to be commercially practicable by reason of the

damage done to its reputation and the high cost of maintaining separate

businesses.

.19 The certificate of partial transfer of engagements, effecting the transfer of the

Society's non-commercial loan portfolio and other assets to the R&I Bank, was issued by the

Deputy Registrar, Mr Morisey, on 2 February 1988, effective as from the commencement of

15 January 1988.

.20 The Government was anxious that a report on the affairs of the Society be

completed as soon as possible, itemising its projected losses.  In a memorandum to the

Premier and Treasurer dated 13 January 1988, Mr Metaxas gave an estimate of the losses the

Society would suffer.  KPMG Peat Marwick Hungerfords, a firm of chartered accountants,

assisted in reviewing the financial statements of the Society for that purpose.  Following this

report, on 15 January 1988, a press release was issued by the Premier's Department,

announcing the immediate takeover of the retail loans and deposits by the R&I Bank.  It

referred to the bank's investigation of the Society's finances which, it was said, indicated an

initial cost to the Government of about $4.4 million, rising to an estimated $43.6 million as

further losses, including operating losses, crystallised.  As a result of the decision, it was said,

all ordinary Society depositors would become customers of the R&I Bank and be insulated

from the debts associated with the Society's commercial loan account, which would be

administered separately.

.21 An application to register the Society as a financial Society was made on

22 January 1988 by the R&I Bank, exercising the functions of the Society's board pursuant

to its powers as administrator.  Conditional approval was given by Mr Morisey for the

registration of the Society as The WA Teachers' Financial Society Limited in a letter to the

directors dated 29 January 1988.  Certain conditions were required to be met before final

registration, including the cancellation by redemption of all shares in the Society and the

issuing of fully paid withdrawable ordinary shares to natural persons nominated by the

Registrar as nominees for the Government of Western Australia or such other body or

corporation as the Registrar might direct.  From that time, the R&I Bank, as administrator of
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the financial society, continued to manage the commercial loan portfolio.

.22 The R&I Bank was anxious to have the overdraft which it had provided to the

Society repaid.  That overdraft had blown out to approximately $317 million.  The Reserve

Bank was also anxious for action to be taken.  Various proposals were considered.  Initially,

a syndicated facility was suggested, which would have involved the R&I Bank's participating

to the extent of $50 million.  That syndication did not eventuate.  It was then suggested by the

Under Treasurer that the Government might make the required amount available to the

Society for repayment to the bank through the agencies of Western Australian Government

Holdings Limited, the Government Employees Superannuation Board and the State

Government Insurance Commission.  It was finally proposed by the Under Treasurer that, by

reason of various problems facing any funding through these agencies, the money should be

advanced directly from the public account to the Society by registering it as a dealer under

the Financial Administration and Audit Act 1985.  This was done, and the money was paid

by the end of March 1988.

.23 The loans of the four big borrowers, Mr Martin, Mr Tilli, Mr Potter and

Mr Turner, continued to pose problems.  It appears that Mr Potter's loans were, initially, the

most difficult, for the reason that he had required recurrent funding by the Society for the

purpose of preserving his businesses in order to achieve the maximum return to the Society.

The administrator also paid out other secured creditors of Mr Potter's group to the extent of

some $2.1 million, to enable the group's assets to be realised in an orderly manner.

Consideration was given to a restructuring proposal in relation to the group, but it did not

proceed and, in September and October 1987, receivers and managers were appointed to the

companies in the group.  As at 17 August 1987, Mr Potter had owed the Society nearly

$32 million (his debt having risen from $12.4 million at 30 June 1986).  Over the course of

the receivership of the Potter group, the sum of nearly $13 million was realised.  Mr Potter

was eventually made bankrupt, but he has now been discharged.  He has served a prison term

for offences under the Companies (Western Australia) Code for his actions as a director of

companies within the Potter group.

.24 The affairs of Mr Turner were handled in a different fashion.  The assets of

companies in his group principally comprised real estate.  Over the period from 18 February

1988 to 2 August 1988, the bank, as administrator, appointed receivers and managers over the

various assets owned by companies in the Turner group.  The total indebtedness of Mr Turner

to the Society as at 17 August 1987 was approximately $24.5 million (his debt having risen
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from $11.2 million at 30 June 1986).  The gross realisation of assets to 17 March 1989

totalled $14.1 million.  In May 1990, Mr Turner entered into a composition with his creditors

and a modest amount was recovered from this source.  The composition was terminated in

July 1990.

.25 Mr Tilli, another of the large borrowers, had an indebtedness to the Society

as at 17 August 1987 of approximately $41.4 million (his debt having risen from

$21.7 million at 30 June 1986).  The Society held security over certain real estate and shares

in various companies, including some companies controlled by the fourth of the large

borrowers, Mr Martin.  Following the appointment of the administrator, extensive

negotiations were conducted with Mr Tilli.  In October 1987, he was given a three month

period of grace in order significantly to reduce his debt to the Society.  When that did not

succeed, Price Waterhouse were instructed to complete a financial investigation of the Tilli

group of companies.  Ultimately, on 25 March 1988, the administrator decided to appoint a

receiver and manager to PT Nominees Pty Ltd, a key company in the group.  The bank

proceeded in this manner, notwithstanding an approach on about 26 March 1988 from

Mr Terry Burke to Mr Doody, seeking a "soft receivership".  It was pointed out at that time

that Mr Tilli was "too far gone" and that, effectively, there had been a soft receivership for

six or seven months.  The various assets of the Tilli group, which were charged in favour of

the Society, were realised over a period of time and, by 5 September 1989, distributions

received from asset realisations by the receiver and manager and agents for the mortgagee in

possession of various other companies and assets totalled some $25.5 million.  The realisation

of the available assets was prolonged due to negotiations with Mr Tilli in an unsuccessful

attempt to achieve a more satisfactory result.

.26 Mr Martin was the fourth of the large borrowers from the Society.  His affairs

had been scrutinised at various times over the period of 12 months prior to the collapse of the

Society in August 1987.  At the time of the collapse, Mr Martin was indebted to the Society

to the extent of approximately $30.9 million (his debt having risen from $11.6 million at

30 June 1986).  Following the commencement of the administration, various negotiations took

place with Mr Martin in order to reduce his indebtedness to the Society.  Mr Roach said the

approach taken, in the case of Mr Martin, was essentially to leave him in control of his assets,

because it was considered that the maximum return could be achieved in this way.  Close

contact was maintained between Mr Martin and the administrator.  Chartered

accountants, Arthur Andersen, were appointed to conduct an independent review of the

Martin group on 12 February 1988, and they reported approximately one month later.  Notices



12 - 108

of demand were thereafter served on Mr Martin on 2 May 1988 in relation to various debts.

On 13 May 1988, Mr Martin made a proposal for settlement of his debts to the Society, which

included a cash settlement of $16.15 million and the issuing of convertible secured notes in

three companies to the value of $5.4 million.

.27 Mr Martin's proposal was referred to Treasury for its advice.  Mr Roach said

he understood this approach had been taken because the amount owed by Mr Martin was

large, having regard to the settlement proposal put forward, and it was the State which

ultimately stood to lose by compromising the debt.  Additionally, Mr Martin, together with

Mr Len Brush, had been tried on criminal charges.  His trial had attracted a great deal of

publicity.  It was therefore regarded as a somewhat sensitive situation.  Ultimately, Treasury

officers instructed the Society to make a counterproposal to Mr Martin.  That was  not

accepted.  There were further negotiations between Mr Martin and the Society, and it was not

until late in 1988 and into 1989 that a receiver and manager was appointed to a subsidiary of

one of Mr Martin's companies and further action taken by way of winding up others of his

companies.  In the event, the available assets realised $10.5 million.  There is, however, some

evidence in the bank's files which suggests that the amount realised could have been as high

as $12.1 million.  It has not been possible in the available time to verify this figure.  It is not

taken into account in the total of the Government's losses in relation to the Society to which

we refer later.

.28 Whilst it may appear, on the face of it, that the R&I Bank, as administrator of

the Society, was tardy in taking and concluding action against the four major debtors,

Mr Roach explained that the administration in respect of these particular accounts was made

more difficult for a variety of reasons, including a lack of documentation in respect of loans,

legal problems as to the enforceability of certain securities and the legal status of the Society

as a consequence of its becoming a financial society, as well as inherent difficulties in

securing an adequate return from the securities which had been taken by the Society.  It is

apparent, however, that the winding up did not proceed as rapidly as some, including the

Under Treasurer and the Premier, Mr Peter Dowding, would have liked.  From a political

point of view, there can be no doubt that the Government was anxious to crystallise the loss

in the Society as soon as possible and to take any further necessary action to put the Society

on one side as a political issue.  After an examination of the available information, we have

concluded that the R&I Bank should not be criticised in relation to its realisation of the assets

of the four large debtors.  Their financial affairs were exceedingly complicated.  Whilst there

were undoubtedly considerable difficulties in pursuing recovery action, those difficulties were
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not the creation of the R&I Bank.  Their seeds had been sown long before its appointment as

manager or as administrator.  There is no evidence to suggest that, in any respect, in the

realisation of the assets of the four debtors, the R&I Bank, or any other person, acted

corruptly, illegally or improperly.  

.29 Late in 1987, Mr Metaxas took advice from Mallesons Stephen Jaques,

solicitors, as to what civil or criminal action, if any, could be taken in relation to the conduct

of persons in the management of the affairs of the Society.  They provided detailed advice to

the R&I Bank as administrator and to Mr Metaxas.  They advised the bank that it was in a

position immediately to commence legal proceedings for damages for negligence against the

former auditors, on the basis that they had not qualified their 1985/6 audit report and, having

been given assurances that deficiencies would be remedied, they had failed to ensure that the

appropriate steps were taken to remedy the deficiencies.  Civil proceedings were later

instituted against the auditors.  Those proceedings have since been settled.

.30 Mallesons Stephen Jaques recommended that civil action be taken against the

directors and officers of the Society under section 542 of the Companies (Western Australia)

Code, incorporated into the Act by section 142.  As a preliminary step, however, they strongly

recommended that advantage be taken of the available procedure under section 541, which

enabled directors and management staff of the Society to be examined on oath before a

Master or Registrar of the Supreme Court with a view to the subsequent institution of

proceedings.  They recommended that the former directors, the secretary, the senior managers

and the internal solicitors of the Society should be examined.  After discussions with the

solicitors, Mr Metaxas requested that they seek to examine the following directors and

officers: Mr Flemming, Mr Bodlovich, Mr Markey, Mrs Baldock, Mr Forster,

Mr Trevor Lloyd, Mr Bateman, Mr Alex Clark, Mr Johns, Mr Kevin Staffa, Mr Ian Wilson

and Mr Steven Malley.  The three last named were solicitors in the employ of the Society.

Two names were omitted from the list, Ms Heine and Mr Negus.

.31 It is apparent that, in the case of Ms Heine, an approach was made to the

solicitors by Mr Metaxas to ascertain whether it would be necessary for her to be called if she

were to provide a complete statement of facts to the solicitors.  It is not clear how it was that

Mr Metaxas came to raise this issue with them.  He claimed not to be able to recall any

approach from Ms Heine, or from any person on her behalf, with a view to her not being

examined.  It is quite improbable that Mr Metaxas took this step on his own initiative.

Nevertheless, Ms Heine, appears to have co-operated fully with the solicitors for the purpose
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of making a statement.  Mallesons Stephen Jaques recommended that no action be taken

against her, because she was not a director, being the holder of an honorary position, and she

had no vote and only limited speaking rights on the board.  The decision to exclude her from

the list of those to be examined was not unreasonable.  The solicitors found no evidence of

any specific involvement of Ms Heine in the commercial lending activities of the Society, and

her role in the deliberations of the board was so limited that she was unlikely to be held for

liable for any breach of duty.  Although the initial advice of the solicitors was that, because

of her attendance at key board meetings, of which the minutes were scanty, her evidence

might be of great value in proceedings against the directors and Mr Alex Clark, her

co-operation with the solicitors was capable of achieving the same result.

.32 The position of Mr Negus was significantly different from that of the other

directors.  He had retired as a director in February 1986, and although the possibility is that

some of the Society's losses may have been incurred by that time, the case against him was

very much weaker than that against the other directors and Mr Clark.  There is no evidence

before us to disclose any error of judgment in excluding Mr Negus from the persons to be

examined, and we do not consider that the decision in relation to Mr Negus can fairly be made

the subject of any criticism.

.33 It appears to have been overlooked by those persons who have expressed

concern at the fact that Ms Heine and Mr Negus were not examined, that, as Mallesons

Stephen Jaques pointed out in their letter dated 23 June 1988 to Mr Metaxas, the examinations

under the Code did not relate to any general inquiry into the Society or into its collapse.  Their

purpose was solely to ascertain whether there was evidence of negligence, default or breach

of duty on the part of individuals such as to justify proceedings against them.

.34 In June 1988, considerable publicity was given to the examinations being

conducted in the Supreme Court.  This led to a query from the Premier, Mr Dowding, as to

the adequacy of the inquiries currently under way in relation to the Society.  Mr Metaxas, by

memorandum dated 24 June 1988, assured Mr Dowding that the necessary measures were

being taken, and explained that his advice was that an examination under section 541 of the

Code was the most effective method of identifying and, where justified, enforcing the liability

of, those persons responsible for the collapse of the Society.  In the course of the

examinations, it was revealed publicly for the first time that Mr Alex Clark had been

responsible for a donation of $5,000 to the Australian Labor Party through Mr Edwards.  The

Registry provided information to the Premier's office concerning that payment, and shortly
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afterwards the Australian Labor Party refunded the donation to the Society.

.35 By June 1988, there were some concerns developing within Treasury in

relation to the administration of the Society.  On 16 June, Mr Morisey and Mr Corbellini met

with Mr Roach and Mr Doody to discuss the administrator's role.  The issues which they

raised emanated from Treasury.  Those issues included the administration of the loans

portfolio, the management of the day-to-day operations of the Society "in an efficient manner

conscious at all times of the overall costs to the Government", the maintenance of adequate

records of actions taken and associated costs in managing the loans portfolio, the provision

of a monthly status report to the Registrar on any bad and doubtful accounts, and a number

of other management issues.

.36 Mr Metaxas was kept informed of the losses which were accumulating in

relation to the Society.  By a memorandum dated 15 August 1988, he advised Mr Dowding

that an updated report on the position of the Society at 30 June 1988 estimated losses at more

than double the level advised at 15 January 1988.  The deficiency was now estimated at

$104.5 million.  He noted that the net cost of continuing to operate the Society was

approximately $2.2 million per month and that the Society's outstanding loans totalled

$264 million, of which loans of $195 million were non-performing.  He also recorded that the

administrator had issued formal demands in relation to 170 accounts with debts outstanding

amounting to approximately $166 million.  Nine company groups, with an aggregate

indebtedness to the Society of $140 million had been placed in formal receivership.  In a

media statement issued on 23 August 1988, it was announced through the Department of the

Premier and Cabinet that the previously announced cost to the Government of $43.6 million

had risen to $119 million.

.37 Concern was expressed by a number of persons, including Mr Edwards, in

relation to the increase in the estimated losses in the Society.  It is apparent, however, that

the report of the R&I Bank in January 1988 had been heavily qualified and contemplated the

prospect of further losses.  The earlier estimates made in late December 1987 and early in

January 1988 had been made hurriedly to enable a report to be produced as soon as possible.

The inadequacy of the Society's records, a theme which was to re-emerge in the Rothwells

rescue, made the administrator's task far more difficult than it might otherwise have been.  It

must be recognised that there will always be major difficulties in accurately estimating losses

in an organisation whose affairs have been conducted in the manner in which the Society's

affairs had been.
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.38 Mr Dowding was obviously concerned about the adverse publicity the

administration of the Society was receiving.  The Leader of the Opposition had suggested that

losses could amount to $300 million, although, in a letter to Mr Dowding dated 25 August

1988, signed by Mr Whitely on behalf of the R&I Bank, it was indicated that such speculation

bore no relationship to any calculations which the bank had made.  The terms of the letter did

not satisfy Mr Dowding, who rang Mr Doody in some anger that the R&I Bank had not placed

a firm ceiling on the State's commitment to meet losses in the Society.  It might be thought

that, to have done so, would not have been in the best interests of the bank.

.39 On 29 August 1988, the Under Treasurer suggested to Mr Dowding and

Mr Berinson, as Minister for Budget Management, that the R&I Bank should purchase the

commercial loan portfolio from the Society.  In his advice, the Under Treasurer said that the

losses in the Society needed to be crystallised, since the non-performing commercial loans

were costing the State $2.2 million per month in interest.

.40 It appears that consideration was then being given by the R&I Bank to the

suggestion made by the Under Treasurer.  In advice to the board of the bank, dated

16 September 1988, Mr Roach indicated that it should advise Treasury that it was prepared

to purchase the remaining "loan assets" of the Society and assume all its outstanding

liabilities, which together had a net book value of $254 million, for a figure not exceeding

approximately $102 million.  He referred to the fact that, although the Society's balance sheet

as at 30 June 1988 had made a provision of $140.6 million for doubtful debts, that allowance

was now obsolete and the bank should be looking at a discount on the commercial loan

portfolio of approximately $152 million.

.41 Various figures were put forward by the R&I Bank and Treasury, in the course

of negotiations.  Ultimately, by letter dated 18 October 1988, Mr Dowding suggested that, in

all the circumstances, the Government believed that the bank's payment for the assets and

liabilities of the Society should cap the Government's liability at $125 million.  His advice

was that this would involve a payment by the bank of $107 million for the transfer of the total

engagements from the Society.  He indicated that he was anxious to resolve the matter

quickly, "and certainly before 20 October 1988".

.42 Mr Roach recalled that, on a social occasion, Mr Fischer, then the managing

director of the bank, asked his advice on the Premier's proposal.  Mr Roach indicated that,

having regard to his calculations, he considered the bank would be at risk in accepting it, but
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that there was probably no alternative to doing so and that, in the long run, if the matter were

handled satisfactorily, the bank should come out of it alright.  The bank later accepted

Mr Dowding's proposal.

.43 It is difficult to avoid the conclusion that the R&I Bank had been placed in an

invidious position by reason of the determination of the Government to cap its losses, as a

matter of urgency, at the sum of $125 million.  The risk of further loss was transferred from

the Government to the bank, while, at the same time, the bank's margin of profit, which would

have to absorb that loss, was being reduced significantly below that initially sought as a

minimum.

.44 Settlement of the purchase of the commercial loan portfolio and the Society's

other assets occurred in December 1988, with the transfer of engagements being effective as

of 1 October 1988.

.45 Mr Roach said that, in September, while he had attempted, in the course of

providing advice to the board of the bank, to put a value on each of the loans in the

commercial loan portfolio, the eventual agreement with the Government did not involve any

allocation of the consideration to individual loan accounts.  Nevertheless, the records show

that, for the bank's purposes, careful calculations were made as to the value of the individual

current and loan accounts acquired by the bank as of 1 October 1988.  In the end, the

allocation of amounts to individual loan accounts was largely superfluous.  The Government

was only interested in a total amount and it was determined to settle on that amount.

.46 Unlike the position taken with respect to the first transfer of engagements, no

independent expert advice was obtained by the Registrar as to whether the consideration for

the transfer of the commercial loan accounts was fair and reasonable.  Mr Roach, by this time,

however, had a close acquaintance with, and understanding of, the collectability of the

commercial loans.  Although the evidence shows that the transaction was driven by Treasury

and Mr Dowding, with the price being dictated by the determination of the Government to cap

its losses at $125 million, the bank agreed to the purchase with full knowledge of all the

circumstances.  There is no evidence of any improper conduct on the part of the Government

or on the part of the R&I Bank.

.47 The "rescue" of the Society has cost the State $128.5 million, although that

sum would be reduced by any amount recovered in the current civil proceedings against
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former directors of the Society and by the amount recovered from the former auditors.  Of the

sum of $128.5 million, $3.5 million was paid to the R&I Bank on or about 30 June 1988 in

order to discharge the Government's indemnity to the bank in relation to the Society's non

commercial loans.  The balance of $125 million, the amount of the so-called "cap", was made

up of $39.9 million for bad debts and trading losses incurred and $85.1 million, which was

described as the irrecoverable amount of a loan to the Society, although it had not been

written off for reasons associated with the actions against the former auditors and the directors

of the Society.  An additional amount of approximately $750,000 has been incurred by

Treasury since October 1988 for sundry expenses in relation to the Society, including

professional fees in relation to civil proceedings.

.48 The statutory changes to which we referred in section 11.12 of chapter 11

apply to credit unions.  We are satisfied that no further recommendations for reform from this

Commission are called for or necessary.

.18 Conclusion

.1 The failure of the Society represents a sorry chapter in the history of the

finance industry in this State. It was the result of several factors. Deregulation of the finance

sector was implemented, and the opportunities which it was thought to offer were seized on,

at a time when the Registry was inadequately resourced and lacked expertise in a deregulated

market.

.2 Neither the management nor the board of the Society was qualified to deal

with the new challenges. There was a drive to increase the business of the Society, without

adequate attention to the quality of the growth. The auditors appreciated the major problems

in the Society by the beginning of the 1986-87 financial year, and their report to the General

Manager and to the Chairman drew their attention to those problems. The auditors did not

qualify the accounts for that financial year.

.3 However, the Registrar was well aware of the problems, although thereafter

the Registry failed to exercise sufficient supervision of the Society. To a degree, Mr Edwards

and Mr Lloyd eventually filled the vacuum and, after the lapse of some time, Mr Edwards

forced the Society to appoint a manager as a prelude to placing it under administration.

.4 The Government agreed to support the Society without knowing what its
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ultimate liability might be. With the benefit of hindsight, several errors of judgment can be

identified. However, with this term of reference, the financial environment of the relevant

period cannot be ignored. To some degree, the difficulties of the Society were the product of

the excesses of the eighties.

.5 While we have concluded that the Premier, Mr Burke, and Mr Edwards and

Mr Lloyd were aware of the growing problems of the Society at material times between

August 1986 and August 1987, we have found no evidence of impropriety by Government or

those dealing with Government over the collapse of the Society and its so-called rescue by

the Government in August 1987.

.6 However, we have found the conduct of various individuals in relation to the

Society, to have been improper.

.7 Mr Phillips.  We have explained how, on 30 April 1987, Mr Phillips, a

Commissioner of the R&I Bank, decided to reverse the decision of the bank, made the

previous day, to decline an application from the Society for financial accommodation.

.8 Mr Phillips made his decision after a telephone call from Mr Lloyd seeking

to have him reconsider the bank's decision.  Mr Phillips acted improperly in unilaterally

reversing the bank's decision.  

.9 Disclosure of information.  After the Society's rescue, when the Government's

actions were being criticised by the Opposition, the Government attacked individuals

associated with the Opposition, including Mr Ian Laurance, then the Deputy Leader, and

Mr Keith Simpson, then the President of the WA Branch of the Liberal Party.

.10 We have explained how a confidential report of the auditor of the Society was

"leaked" to the television and print media. While we have not been able to make positive

findings as to who authorised the release of such information to the television media, or who

authorised or directed Mr Norm Taylor, Director of the Government Media Office, to provide

information in the auditor's report to the Sunday Times which resulted in the publication of

an article on 30 August 1987 concerning Mr Laurance, we have commented that for any

person in government to release or to authorise the release of confidential information

concerning the financial affairs of a political opponent simply for a perceived political gain,

must constitute improper conduct.  The evidence did not allow us to identify the individual
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concerned. These events raise the serious question of the proper function and role of media

secretaries and the Government Media Office in the affairs of government.  We address this

question in Part II of our report.

.11 Mr Metaxas.  In relation to the financial information concerning Mr Simpson,

we have explained that Mr Metaxas, the Registrar of Co-operative and Financial Institutions,

at the request of Mr Burke provided information to him late in the afternoon of 9 September

1987.

.12 Mr Metaxas was well aware that the information he supplied to Mr Burke was

required for a parliamentary debate concerning the Society on that day. 

.13 The conduct of Mr Metaxas, as Registrar, in supplying confidential

information on Mr Simpson to Mr Burke was improper. 

.14 Mr Burke and Mr Pearce.  The confidential information provided by

Mr Metaxas to Mr Burke concerning the financial affairs of Mr Simpson was divulged by

Mr Burke to Mr Pearce and publicly used by Mr Pearce in an attempt to substantiate a claim

that the Liberal Party had been responsible in April 1987 for an attempt to cause a run on the

Society.

.15 We have found that Mr Burke improperly set out to acquire, through

Mr Metaxas, confidential information concerning Mr Simpson for party political purposes.

We have found that when Mr Pearce received the information supplied by Mr Metaxas, he

knew it had come from Mr Metaxas and must have appreciated that it was confidential

information and should not have been published.

.16 Mr Burke and Mr Pearce acted improperly in receiving and using the

confidential information concerning Mr Simpson.

.17 Further matters.  Finally, reverting to the terms of reference, the Commission

reports:

(a) There are no matters addressed in this chapter which should be referred to an

appropriate authority with a view to the institution of criminal proceedings;

and
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(b) Legislation relating to financial institutions in this State has undergone

considerable changes since the collapse of the Society.  Other matters

addressed in this chapter will be referred to in Part II of our report.

* * *
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11.1 The term of reference

11.1.1 The Commissioners are required by their Commission, as affected by the

Royal Commission into Commercial Activities of Government Act 1992, to inquire and

report whether there has been —

(a) corruption;

(b) illegal conduct; or

(c) improper conduct,

by any person or corporation in the affairs, investment decisions and business dealings

of the Government of Western Australia or its agencies, instrumentalities and

corporations in respect of the Swan Building Society and further to report whether —

(d) any matter should be referred to an appropriate authority with a view to

the institution of criminal proceedings; or

(e) changes in the law of the State, or in administrative or decision making

procedures, are necessary or desirable in the public interest.

11.2 Introduction

11.2.1 The Commission takes the unelaborated reference to "Swan Building

Society" ("Swan" or "the Society") in the terms of reference to refer to the

circumstances leading up to, associated with and following the failure of Swan in mid-

1987. On this term of reference, the Commission has taken oral evidence from 31

witnesses and received statements containing uncontroversial evidence from a further

four people.  Over 290 documents were received as exhibits.

11.2.2 The matters which have been considered fall into three distinct segments,

namely the failure of the regulatory mechanism to alert the authorities to the impending

problems in Swan in time for remedial action to be taken, the action taken by the

Government in the affairs of Swan  and thirdly, the conduct of officers of the Corporate

Affairs Department ("Corporate Affairs") in the performance of the functions they were

allocated and assumed in the winding up of the affairs of the Society.  
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11.2.3 Some time was necessarily spent in considering the reasons for the

failure of Swan.  That task was minimised by the receipt into evidence of a report

prepared by accountants attached to the Commission, which was tendered early in the

hearing.  There has been no challenge to the accuracy of the matters set out in that

report.  Consequently, insofar as it has been necessary for us to have regard to the

conduct of those outside government who contributed to the downfall of the Society, the

report has been accepted as a useful, if somewhat abbreviated, statement of the principal

matters which occasioned that result.  

11.2.4 It is clear that, in relation to the several matters canvassed in the report,

the directors and other officers of Swan were guilty of numerous breaches of the law.

Most of those breaches were in contravention of the Building Societies Act 1976 ("the

Act"), to which a six-month limitation period in which to launch a prosecution applied.

In those cases, by the time the commission of the offences was discovered it was too late

to prosecute the offenders.  The possibility of the existence of more serious offences by

officers, directors and others has been investigated by officers of Corporate Affairs.  In

some instances prosecutions were commenced.  A statement of Mr Robert Jacobs, the

senior investigator in charge of the investigation of criminal activity in relation to Swan,

tendered in evidence before the Commission, contains details of all inquiries and

resulting prosecutions.  

11.2.5 In summary, the accountants' report disclosed that the Society foundered

because of irrecoverable debts rising to an unacceptable level through poor lending

practices but more particularly because:

(a) loans were allowed to increase above their approved limits;

(b) loan facilities were maintained despite repayment arrears accumulating;

(c) adequate security was not obtained for several loans;

(d) interest continued to be capitalised on loans where the balance exceeded

the value of the security taken;

(e) mortgage insurance was not always obtained where the loan to valuation

proportion exceeded 75%, as required by section 32 of the Act; and
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(f) on some occasions, the management of the Society showed a lack of

control over funding.

11.2.6 There was considerable disagreement among witnesses from Swan as to

who was responsible for decisions giving rise to that situation.  In our opinion, the

allocation of blame or responsibility for bad decisions made by or on behalf of Swan

over the material time does not fall within the terms of reference and is not a matter that

should occupy the time of the Commission.  It has only been necessary to examine

reasons for the collapse of the Society to the extent necessary to enable the Commission

to consider whether the regulatory process failed and the reasons for any failure found

to have occurred.

11.3 The Regulatory Scheme

11.3.1 Until the Act was amended in 1984, the lending activities of building

societies were severely circumscribed.  They were permitted to lend only on the security

of mortgages over freehold or leasehold land situated within the State of Western

Australia.  With the deregulation of the financial markets in the early 1980s, the Act was

amended to enable building societies to compete on more equal terms with banks and

other lending institutions.  Thereafter, they were permitted to lend on the security of

mortgages over freehold or leasehold property within Australia, to make advances to

local authorities on debenture security and to State or Commonwealth governments on

the security of government guarantees.  Most importantly, the amendments, which were

proclaimed to come into force on 15 March 1985, permitted building societies to lend

on overdraft.  By section 31(d) of the amended Act, building societies were permitted

to "provide financial accommodation to members by way of continuing credit

arrangement with or without security on such conditions as may be approved by the

Registrar [of Building Societies]".  A continuing credit arrangement was defined in

section 5 of the Act in terms that included overdraft cheque accounts and credit card

facilities.

11.3.2 Other material provisions of the Act, as it was between 1985 and 1987,

were as follows:

(a) A loan secured by a mortgage could not exceed 75% of the valuation of

the land unless the society had mortgage insurance or a government

guarantee: subsection 32(1).
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(b) A loan could not be made without the Minister's prior written approval

where the total indebtedness to any single debtor would exceed 2.5% of

the aggregate assets of the society: subsection 34(1).

(c) Unless otherwise approved by the Minister, a loan secured by a

mortgage over vacant land not used for farming or agriculture could not

exceed $100,000: subsection 37(1).

(d) A loan secured by a mortgage over land could not be made unless a

valuation had been obtained: subsection 38(1).

(e) A continuing credit arrangement could not be made on the security of a

mortgage over land unless the directors first satisfied themselves of the

adequacy  of the security: subsection 38(2).

(f) No loan could be made unless at the time the loan was approved, the

society held liquid funds equal to at least 12.5% of the society's paid

up capital and withdrawable funds: subsection 40(1).

(g) Each society was required to provide the Registrar with monthly

liquidity returns setting out, among other things, the liquid funds held by

the society: section 41.

(h) Each society was required to have and maintain a minimum net worth,

set at 1.6% of aggregate assets in 1986 and 2% of aggregate assets in

1987: section 42.

(i) The directors were required to lay before the society at its annual

general meeting a revenue and appropriation account for the last

financial year and a balance sheet as at the end of that financial year.

Those accounts were to give a true and fair view and be signed by

directors: subsections 65(2) and (3).

(j) The auditors were required to carry out such investigations as would

enable them to form an opinion on whether: 

(i) the society kept proper books of account;
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(ii) the society maintained a satisfactory system of control over its

transactions and records;

(iii) the balance sheet and revenue and appropriation account were

in agreement with the books of account and records of the

society.

If the auditors were not satisfied as to the society's conduct in relation

to those matters they were required to state the fact in their report to the

members of the society at its annual general meeting: subsection 65(15).

(k) Where an auditor became aware of a prescribed matter in the course of

his duties as auditor of the society, he was required to report that matter

to the Registrar.  The matters prescribed were, first, matters which had,

were having or may have had an adverse affect on the ability of the

society to meet its obligations as they fell due and secondly, any

material breach of the Act or the rules of the society: subsections 65(16

and (17).

The Registrar referred to was the Registrar of Building Societies who will be referred

to as "the Registrar" in this chapter.

11.3.3 From time to time the Registrar communicated with building societies

by means of circulars.  By circular No 82 addressed to all permanent building societies,

including Swan, dated 20 March 1985, the then Registrar, Mr Bruce Brotherson,

exercised the power bestowed upon him by section 31(d) of the Act and imposed a 7.5%

capital adequacy weighting to the net worth requirements specified in section 42 with

respect to continuing credit arrangements.  He also imposed a limit on lending by way

of continuing credit arrangement of 5% of the aggregate assets of the society.  On

19 August 1986, the Registrar issued circular No 94, wherein he laid down a

requirement that building societies submit a monthly net worth assessment return,

commencing on 31 August 1986.  The pro forma return attached included space for

notification of the amount of approvals for continuing credit arrangements as at the date

of completion.  The Registrar also raised the permissible level of lending on continuing

credit arrangements from 5% to 10% of aggregate assets.

11.4 Supervision by the Registrar
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11.4.1 Evidence was given by Mr Frank Morisey, the present Deputy Registrar

of Co-operative and Financial Institutions, Mr Bill Clark, the Assistant Registrar,

Mr Bob Sheppard the Senior Inspector of Building Societies, Mr Brotherson, the

Registrar of Building Societies from 1965 to September 1986, and Mr John Metaxas,

the Registrar of Building Societies and later of Co-operative and Financial Institutions

from February 1987 to date.

11.4.2 Mr Morisey was the senior inspector in the Registry of Building

Societies, Credit Unions, Friendly Societies, Co-operative and Provident Societies ("the

Registry") from March 1983 to October 1984.  From that time to September 1986

Mr Morisey was Assistant Registrar with responsibility for financial institutions other

than building societies.  On the retirement of the Registrar in September 1986,

Mr Morisey became Acting Registrar until Mr Metaxas took up his appointment in

February 1987.  Mr Morisey then became Deputy Registrar with responsibility, again,

for building societies.  Between March 1983 and September 1986 Mr Clark was

Assistant Registrar with responsibility for building societies.

11.4.3 It should be noted that Mr Metaxas' appointment as Registrar is

discussed in chapter 12 of this report.  The Commission has heard no evidence to

suggest that Mr Metaxas' appointment was made otherwise than on his merits.

11.4.4 Mr Morisey gave evidence of having conducted an inspection of Swan

in February 1984.  He returned to Swan for a further inspection in July 1984.

Mr Morisey's reports of both inspections were received into evidence.  Both inspections

appear to have been conducted thoroughly and with due regard to statutory

requirements.  In accordance with his usual practice the Registrar, Mr Brotherson, wrote

to the Society after each inspection to outline problems and deficiencies found by the

inspector.  After Mr Morisey was promoted out of the building society area of the

Registry, Mr Sheppard assumed the responsibilities of senior inspector of building

societies.  Mr Sheppard inspected Swan in September 1985.  He found several matters

which required attention.  Those matters were set out in Mr Sheppard's report and

Mr Brotherson's customary letter to the General Manager which followed.

Mr Sheppard's concerns centred mainly on the profitability of the Society and its ability

to maintain the statutory net worth requirements.  Mr Sheppard did not believe Swan

was operating overdraft accounts or continuing credit arrangements at the time of that

inspection.
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11.4.5 No inspection of Swan was carried out by the Registry after

September 1985.  Monthly returns as required by the Act were submitted.  As we have

noted, the Registrar's circular No 94 dated 19 August 1986, required Swan to submit an

additional monthly return containing details of its net worth.  As part of that exercise,

it was required to record the level of continuing credit arrangements approved at the date

of the return.  Despite the fact it had recorded cheque overdraft facilities of

approximately $3.6 million in its balance sheet as at 31 May 1986, as published in its

annual report for 1985/86, the relevant section of the net worth return was never

completed by the responsible officers.  The Society's secretary/accountant at the time,

Mr Senthi Rajah, was charged with the task of completing and lodging the statutory

returns but apparently regarded the job as a chore that was well down his priority list.

He gave no real thought to the accuracy of the returns and had no satisfactory

explanation as to why they were incorrectly completed.

11.4.6 The annual report for 1985-86 was marked by Mr Morisey as having

been received in the Registry on 29 August 1986.  From that date, the Registry must be

fixed with notice that as at 31 May 1986, Swan had advanced the sum of $3.589 million

on cheque overdraft facilities, which fall within the definition of continuing credit

arrangements under the Act.  It seems that no one in the Registry noticed.  Further, a

note on the Registry file indicates that on 9 July 1985, Mr Farrelly from Swan

telephoned Mr Clark in the Registrar's office to ask whether the Registrar would consent

to the Society approving a $50,000 overdraft facility to Chalmers & Irdi, the law firm

of one of Swan's directors, Mr Lynton Chalmers, and the solicitors to the Society.

11.4.7 On 13 November 1985, after Mr Sheppard's inspection of

September 1985, Mr Farrelly wrote again to the Registrar requesting consent to lend

$50,000 on an overdraft account to another of Swan's directors, Mr Manning.

Apparently, no one in the Registry appreciated from these communications that Swan

was offering continuing credit arrangements to its clients.  No one connected with Swan,

including their internal and external auditors, noticed that the level of continuing credit

arrangements as expressed in the annual accounts for 1985-86, exceeded the statutory

maximum level of 5% of aggregate assets, by $691,000 or 24%.

11.4.8 In our opinion, the failure of the Registry to notice at the latest from

August 1986, that Swan was conducting overdraft account business at a level which

exceeded that allowed by law, reflects very badly on the administration of that office

at the time.  Indeed, the Registry was completely unaware that Swan was conducting
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any overdraft account business at all.  If the true position had been appreciated by the

Registry, it would have conveyed a disturbing situation to the Registrar, in respect of

which immediate remedial action was required.  

11.4.9 The failure was compounded by the fact that the net worth returns

submitted by Swan from August 1986 onwards failed, as we have noted, to disclose

approval of any continuing credit arrangements and that fact escaped the notice of the

Registry.  The space in each return which provided for notification of the level of

approvals of continuing credit arrangements was simply left blank.  Both Mr Brotherson

and Mr Morisey admitted in evidence that had the annual and monthly returns been

completed accurately by the Society, the Registry would have become aware of

financial instability in the Society almost immediately.  That admission assumes, of

course, that the Registry officers themselves took the returns seriously and noted the

information contained in them.

11.4.10 None of the relevant Registry officers, Mr Morisey, Mr Clark or

Mr Sheppard, had a satisfactory explanation as to why he failed to observe the net worth

returns from Swan were incomplete.  It is difficult to see how those officers could have

failed to notice the omission if they were checking the returns when they were

submitted.  In truth, Swan had been approving overdraft advances since late 1985 and,

as we have said, those approvals had risen to more than $3.5 million by mid 1986.  It

also seems extraordinary that the regulatory body would not have become aware from

general knowledge in the community or, more particularly, within the industry, that such

a facility was being offered.  In the respects that we have outlined, the Commission

finds that the Registry failed to monitor adequately the affairs of the Society over the

relevant period and that the failure denied it the opportunity to discover the problems

within the Society significantly earlier when remedial action might have been possible.

11.4.11 On the other hand, it must be said that the supervision of building

societies and credit unions to that time had not involved the Registrar in activity

necessary to prevent the collapse of societies.  There had never been a collapse in

Western Australia and the possibility of one occurring appears not to have arisen for

consideration until the problem with Teachers Credit Society (discussed in chapter 12

of this report) arose in 1986, followed by the problem with Swan in 1987. 

Mr Brotherson gave evidence that he had never instituted a prosecution for breach of

the Act in the 21 years he had been Registrar nor even considered the possibility of
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doing so.  He was concerned to maintain public confidence in the stability of building

societies and saw prosecutions as inconsistent with that concern.

11.4.12 The regulatory efforts of the Registry were certainly not assisted by the

external auditors of Swan for the year ending 31 May 1986, KMG Hungerfords.

Mr John Van Dieren, the partner of KMG Hungerfords in charge of the audit of Swan's

accounts, gave evidence on several matters that were raised in the audit working papers.

None of those matters related to the major non-performing loan accounts raised in the

report of the Commission accountants, to which reference has been made.  That report

made it clear that at least a number of the non-performing debtors were in difficulties

with their loans from Swan at the time of the 1986 audit and that breaches of the Act in

the approval of those loans should have been apparent to the auditors.  Even on the face

of their own papers, in relation to loans the auditors certainly examined, several

breaches of the Act were clearly disclosed but not reported.  

11.4.13 There is no doubt that the role of the auditors of building societies

formed an integral part of the regulatory scheme set out in the Act.  While the Registrar

cannot, in our view, claim that the auditors' failure to warn him of problems within

Swan in mid-1986 explains or excuses the failure of his own office to properly monitor

the Society, there is no doubt that if he had been so forewarned, as he should have been,

he may well have been spurred into action much earlier, with a consequent ultimate

saving of money for the Government.  The Commission has concluded that the auditors

of Swan failed in their statutory duty to investigate, observe and report to both the

members of the Society and the Registrar, the material inaccuracies in the accounts and

the inadequacies in the administration of Swan that were obviously present in the

accounts and records for the year ending on 31 May 1986, and the breaches of the Act

that had been committed.  In this regard, the conduct must be classified as improper.

11.4.14 It must also be asked why the Registry failed to carry out an inspection

of Swan between September 1985 and May 1987.  The evidence on this question from

Mr Morisey, Mr Brotherson and Mr Clark was that the Registry aimed to have an

inspection at least every 12 months but there was no statutory or policy requirement to

that effect.  No officer of the Registry could explain why Swan was overlooked for such

an unusually long period.  Once problems emerged and Registry officers were able to

reconstruct the situation that had existed in Swan in the months before its failure, it

became apparent that matters had been deteriorating for a considerable time.  In

February 1988, Mr Sheppard was requested by Mr Robert Jacobs from the Corporate
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Affairs Commission to reconstruct the monthly liquidity returns of Swan using

information then available.  Section 40 of the Act required a Society's liquidity ratio to

be no less than 12.5% at all times.  In the 18 months between January 1986 and

June 1987 inclusive, Swan's liquidity returns had shown liquidity ratios which ranged

between a low of 13.14% in March 1987 and a high of 23.04% in May 1987.  However,

Mr Sheppard's reconstructed figures revealed that, in fact, Swan's liquidity ratio

exceeded the minimum level only twice, in October and November 1986.  The

magnitude of these errors is revealed by the fact that on four occasions Swan reported

a liquidity ratio in excess of 10 percentage points higher than it really was.  Swan had

breached the Act by continuing to lend during the periods when its ratio was below

12.5%.

11.4.15 Mr Clark was asked by Mr Morisey in January 1988 to reconstruct the

net worth of Swan and to calculate the amount which Swan actually lent on continuing

credit arrangements as compared with the statutory limit.  Mr Clark prepared a schedule

which discloses that from the time net worth returns were first required in August 1986,

Swan had lent and continued to lend on continuing credit arrangements (overdraft

accounts) well in excess of the applicable prescribed limit.  

11.4.16 In August 1986, Swan's continuing credit arrangement exposure was

$5.5 million when the Act permitted it only $4.5 million.  By February 1987, the

exposure had risen dramatically to $13.6 million and the permissible limit based on net

worth to only $6.5 million.  By the time of Swan's last return, in May 1987, the

permissible limit had fallen to $721,000 and the exposure to $11.5 million.  The

exposure rose to $17.1 million by July 1987.   The Commission finds it remarkable that

such flagrant disregard for the statutory requirements and the dictates of reasonable

prudence escaped the notice of the Registry for so long.  The schedule illustrates that

earlier notice of the position by the Registry would have made a big difference in the

extent of the losses suffered by the Society.  If the Society had been inspected in

September 1986 in accordance with the Registry's prior, roughly annual, schedule and

remedial action taken immediately, a great deal of money could have been saved on the

overdraft accounts alone. 

11.4.17 The first indication the Registry received of Swan's problems was in

connection with one of its major loans, to Scarborough Beach Plaza Development Pty

Ltd.  That company had constructed the Casablanca Centre, a shopping and commercial

complex situated on the north-eastern corner of the junction of West Coast Highway and

Scarborough Beach Road, directly opposite Observation City.  Perth Building Society
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(which subsequently became Challenge Bank) held a first mortgage over the property

to secure a debt of approximately $2 million, Swan held a second mortgage and

Beneficial Finance Corporation held a third mortgage which, unlike Swan's, included

a charge over the plant and fixtures in the Centre.

11.4.18 On 17 July 1986, while Mr Brotherson was still Registrar, he and

Mr Sheppard attended a meeting of the Building Societies Advisory Committee.  For

that meeting Mr Brotherson was chairman and Mr Sheppard secretary of the Committee.

The Building Societies Advisory Committee was created by section 11 of the Act to

perform the functions set out in section 12.   Essentially these functions were to make

recommendations to the responsible Minister on the more effective operation of building

societies, the better administration of the Act and to advise the Registrar on matters

referred to it.  The minutes of the meeting held on 17 July 1986 record, under the

heading of "Reports", as follows:

"Swan Building Society
Mr Sorensen advised that P.B.S. had lent $2M on a shopping
centre project valued at $4M, which has met with difficulties.  A
curbside valuation has indicated that the Society may get their
money back.  The problem is that Swan Building Society has
recently registered a second mortgage on the project, which in
light of P.B.S.'s experience would question their lending
practices." 

Mr H W Sorensen was the managing director of Perth Building Society ("PBS") at the

time.  It appears from a file note prepared by Mr Brotherson, dated 18 August 1986, that

Mr Brotherson discussed the Casablanca Centre loan with Mr Mal Dobson, the General

Manager of Swan.  Insofar as it is material to this question, Mr Brotherson's note

records that "[r]efinancing of mortgage of property at corner of Scarborough Beach

Road and West Coast Highway will take place this week".  Mr Brotherson accepted that

advice without question and took no further action.  No such refinancing ever took

place. 

11.4.19 On 24 September 1986, shortly before his retirement, Mr Brotherson

attended another meeting of the Building Societies Advisory Committee accompanied

by Mr Morisey.  The minutes record that "Mr Sorensen advised that P.B.S. has still not

called up the mortgage on the property development in Scarborough over which Swan

Building Society holds a second mortgage".  Mr Morisey said that he had not attended

a meeting of the Advisory Committee for several years and was somewhat overawed by
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the proceedings.  He believed that the reference by Mr Sorensen to Swan's problem at

Scarborough  was the first he had heard of the question and he took no action to follow

up the matter with Swan.  The next meeting of the Advisory Committee, at which

Mr Morisey officiated as acting chairman, was held on 23 October 1986.  Mr Sheppard

attended as secretary.  Again, the minutes record under the heading of matters arising

from previous minutes:

"Swan Building Society
The Acting Chairman has been advised by P.B.S. that they have
still not called up the mortgage on the Scarborough Development
and intend to keep it going so as not to endanger Swan Building
Society.

It appears that P.B.S. are being paid their interest on a daily basis
until such time as the developer is able to obtain overseas funds to
discharge the mortgages."

11.4.20 It was put to Mr Morisey in the course of his evidence to the

Commission, that the situation described in that minute, against the background of the

advice he had himself received at the September meeting, should have set alarm bells

ringing in the Registry.  We add to the force of that proposition the prior warning the

Registrar had received at the meeting in July and the hollow assurances he had been

given by Mr Dobson in August.  Whether or not Mr Morisey, as Acting Registrar, was

aware of those contacts when he attended the meeting of the Advisory Committee in

October 1986, he certainly should have been.  Mr Morisey said the advice received at

the October meeting may have set alarm bells ringing but he could not recall.    He

believed he received a faxed letter from the Society in about December 1986 which

referred to funds which were expected to arrive from overseas shortly to dispose of the

debt.  He accepted that advice from Swan as sufficient to allay any concerns he may

have had.  Commission investigators have been unable to locate any such faxed letter.

11.4.21 Swan was again mentioned in the minutes of a meeting of the Advisory

Committee on 15 January 1987.  That meeting was also chaired by Mr Morisey.  The

minute reads:

"Swan Building Society
Mr Turner referred to Supreme Court Writs issued by this Society
upon a series of borrowers.
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The Acting Chairman agreed to follow this matter up with the
Society."

Mr Morisey said that following that meeting he had been given verbal assurances from

the Society that further security had been taken to protect the loans referred to and that

he had again accepted those assurances at face value.  The Minutes of the Advisory

Committee for 9 April 1987 record that Mr RHC Turner from Town & Country

Building Society ("Town & Country") had taken up the issue of Swan's vulnerability on

the Casablanca Centre loan on the retirement of Mr Sorensen in January.  The minutes

for 9 April 1987 record, under the heading of Other Business: 

"Mr Turner enquired as to whether Perth Building Society and
Swan Building Society have had their mortgages discharged over
the property situated on the corner of West Coast Highway and
Scarborough Beach Road, Scarborough.  

Mr Morisey indicated he would look into this matter and report
back at the next meeting.  

Mr Bonney enquired as to the controls over Swan issuing an
uninsured second mortgage and is it within the Act.

Mr Morisey advised he will follow this up."

Mr Morisey said the only information he had on the matter to that point was the faxed

letter he believed he had received in December 1986.  He had made no further inquiries

or investigation, despite the several references to the question through the Advisory

Committee.

11.4.22 The next meeting of the Advisory Committee was held on 14 May 1987

and was chaired by the newly appointed Registrar, Mr Metaxas.  Mr Morisey and

Mr Sheppard also attended the meeting.  The minutes record: 

"With regard to the Scarborough Beach project there appears to be
conflicting reports as to whether the mortgages to Challenge Bank
and Swan Building Society will be satisfied.  Mr Morisey
indicated that he would follow up on the valuations and report
back at the next meeting."  
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It appears clear that by May 1987, at least, the Registry was sufficiently concerned to

make inquiries to establish the true position.  According to Mr Morisey, those inquiries

were still confined to approaching the General Manager to ask him what was happening.

It was later in May that the Registrar received advice that the Challenge Bank intended

to auction the property.  On the valuations held at the time, had the auction proceeded

Swan would most likely have suffered a loss of approximately $670,000.  Such a loss

would have destroyed the Society's reserves.  

11.4.23 In the Commission's opinion, the failure by Mr Brotherson, Mr Morisey

and Mr Sheppard to investigate promptly industry concerns expressed at meetings of the

Advisory Committee was not only unfortunate but also extremely costly for Swan and

ultimately, for the Government.

11.4.24 Even as early as July 1986, advice from Mr Sorenson of the possible

default of a major debtor and the questioning of Swan's lending practices represented

a clear danger signal that should have alerted Mr Brotherson and Mr Sheppard to the

fact that Swan was well overdue for a regular, complete inspection.  As already noted,

any such inspection carried out at the end of 1986 or the beginning of 1987 which

included Swan's loan portfolio, must have disclosed the very serious and rapidly

worsening non-performing debt situation and the failure of the Society to comply with

the statutory net worth and lending limitation requirements.

11.4.25 Mr Morisey did not attend the July meeting but, when he resumed

attendance at Advisory Committee meetings in September, he should have noted the

reference to Swan's problems, taken them seriously and obtained the necessary

background from Mr Brotherson and Registry records.  Mr Morisey's recollection of

these events is poor but subsequent events suggest that his response to the advice he was

receiving was negligible, as was that of Mr Brotherson and Mr Sheppard.  

11.4.26 In our view, officers of a regulatory authority such as the Registry of

Building Societies who respond to the receipt of disturbing advice concerning or

touching upon the financial stability of a society by telephoning or writing to the society

concerned and then accepting the inevitable placatory replies at face value are failing

in their duty as regulators of that industry.  In the Commission's view, such conduct

constitutes a serious dereliction of duty.

11.4.27 The overall tenor of Mr Brotherson's evidence has left us with the

impression that the regulatory function of the Registry during his tenure as Registrar

was exercised in a somewhat paternal but friendly and informal manner.  There had
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been considerable trust between the societies and the Registrar.  That trust and that

approach to the task may have been appropriate throughout the bulk of his period as

Registrar, when building societies were confined to lending on the security of mortgages

over real estate in Western Australia and subject to fairly simple and straightforward

restrictions on their management.  It seems that in the last year or two of his term in

office Mr Brotherson failed to observe that the type of person running some building

societies and the overall milieu for non-bank financial institutions had changed

significantly.  Building societies generally were by that time operating in very different

and more challenging markets and in a very competitive environment.

11.4.28 It is clear to us that Swan had neither the experience nor the personnel

(either at board or management level) to cope with those changes, and nor, it seems, did

the Registry.  The Commission has heard evidence, both in relation to this term of

reference and in relation to the Teachers Credit Society, which indicates that the

Registry was both under-resourced and under-skilled for the task of monitoring

commercial lending during this period.  Chapter 12 of this part of the report includes a

more detailed analysis of the resources available to the Registry at the relevant time.

The Government should have provided more resources and guidance to enable the

Registry to come to grips with the changing situation.  

11.4.29 Mr Brotherson's failure to respond to the changes in the industry might

be explained, but not excused, by his impending retirement.  He should have acted more

decisively on the danger signals when they arose.  The same criticism and comment may

be made in respect of Mr Morisey as Deputy and Acting Registrar.  Mr Morisey,

however, gave evidence of distractions from his normal regulatory role towards the end

of 1986 and early in 1987.  No such explanations were proffered by Mr Clark and

Mr Sheppard, though all officers referred to an insufficiency of inspection staff.  The

Registry establishment called for two inspectors but one of these had been permanently

occupied with non-inspection duties since before September 1985.  It is also clear that

much of Mr Metaxas' attention was focused on the serious problems facing the Teachers

Credit Society during this period.  The nature of Mr Metaxas' involvement with the

Teachers Credit Society is discussed in chapter 12 of this part of the report.

11.5 The Government's intervention

11.5.1 Mr Metaxas became aware of the problem of the Casablanca loan from

his deputy, Mr Morisey, shortly after he had settled into his new job, in February 1987.
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By 26 May 1987, Mr Metaxas was sufficiently informed and concerned to meet with

the Chairman and Managing Director of Swan to "canvass ideas to avert the losses".  On

28 May 1987, the Registrar sent a memorandum to the Treasurer alerting him to the

possibility of serious financial losses in Swan and of certain breaches of the Act by the

Society.  Matters then moved quickly.  Mr Tony Lloyd, the Assistant Under Treasurer

Finance, became involved as did Mr Kevin Edwards, the Director of the Policy

Secretariat in the Department of Premier and Cabinet.  The Government had only

recently, on 11 May 1987, announced that legislation would be introduced, amongst

other things, to prevent a single investor from assuming control of a building society by

investment of withdrawable funds.  The subsequent efforts of the directors of Swan to

find an investor to inject capital into the Society consequently found little favour.

11.5.2 On 28 May 1987, Mr Metaxas and Mr Morisey approached Town &

Country and Home Building Society ("Home")to ascertain whether either of them would

be prepared to take over the operation of Swan by way of a "transfer of engagements",

as contemplated in sections 29 and 29A of the Act.  Town & Country was not interested.

Home was interested, provided its interests were properly protected against any

assumption of Swan's losses.  Mr Metaxas sent in two officers, Mr Morisey and

Mr Clark, to look at the state of Swan's major loans.  After two days they found at least

three loans, amounting to a total of $1.4 million, which had little or no chance of

recovery.  Mr Morisey said he believed that documents had been removed from the

Society's loan files prior to their inspection.  

11.5.3 There was, of course, no way that Swan could survive the treatment of

those loans as bad debts in its books of account. On 4 June 1987, Mr Morisey requested

Mr Van Dieren of KMG Hungerfords to examine the loan portfolio of Swan and provide

the Registry with a conservative estimate of a provision for bad and doubtful debts.

11.5.4  Mr Van Dieren presented a preliminary report to the Board of Directors

of Swan on 12 June 1987, with a copy to the Registrar, advising that he and his

colleagues had examined 25 out of a total of 79 loan accounts over $100,000.  Of those,

the auditors advised that an appropriate allowance for doubtful debts would be $2 to

2.5 million.  Swan's managing director, Mr Michael Sullivan, wrote to the Registrar on

the same day strenuously contesting that figure and suggesting that $500,000 might be

more appropriate.  Mr Sullivan wrote to the Registrar again on 15 June 1987 to assert,

amongst other things, that the "Board's primary responsibility is to conclude what is the

true value of the Society in the light of the responsibility of the members of the Board

to its investors and the industry as a whole".  
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11.5.5 On 24 June 1987, Mr Van Dieran sent his firm's final report to the board,

after having examined all 79 loans over $100,000.  He then believed that a minimum

provision for bad debts should be $2 million, with a further $4 million for accounts

which might or might not have a doubtful element.  While these assessments were being

made, negotiations between Treasury officers, the Registrar and Mr Bert Dolin, the

General Manager of Home, were continuing.  By 6 July 1987, Home had made its own

assessment of the loan portfolio of Swan and on that day advised the Registrar of its

calculation of the possible loss at $3.931 million.  In the same letter Home confirmed

its interest in accepting a transfer of the engagements of Swan, provided a suitable

indemnity could be agreed.

11.5.6 On 15 July 1987, a meeting attended by representatives of Town &

Country, Swan and the Registry met Mr Lloyd and Mr Edwards at Town & Country to

consider a proposal from an unnamed investor to inject capital into Swan sufficient to

overcome its problems.  Later in the day the investor was identified as Mr C K Yap.

Mr Lloyd and Mr Edwards opposed the proposal because it was contrary to the

Government's announced change of policy on investment in building societies and did

not represent a viable long-term solution.  The proposal was formally rejected shortly

afterward.  In the meantime, the Premier and Treasurer, Mr Brian Burke, had decided

that since the building society industry had a direct interest in preventing the public

collapse of Swan, it should carry some of the financial burden of propping it up.

Agreement was reached with the societies that they would contribute no more than

$2 million and the Government would carry the rest, thought at that time to be no more

than an additional $2 million.

11.5.7 On 20 July 1987, Mr Brian Burke chaired a meeting of representatives

of all building societies other than Swan and advised them that Home was to take a

transfer of the engagements of Swan, subject to an appropriate indemnity against loss.

The indemnity was to be funded by an industry levy of 0.1% of the total assets of each

society which would raise up to $2 million, with the Government to contribute whatever

further funds were required.  The directors of Swan were advised of this arrangement

at a meeting held on the same day attended by three Swan directors with Mr Metaxas

and Mr Morisey from the Registry and Mr Edwards.

11.5.8 On 25 July 1987, the directors of Swan were asked to resign and did so.
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11.5.9 In our view, there is nothing in the evidence or the documents received

to suggest that the decisions made by the Government through the Premier and

Treasurer and by its officers in the Registry and the Treasury, to enter into the

indemnity agreement with Home were otherwise than proper and taken with the interests

of the depositors of Swan and the building society industry in mind.  It is easy to be

wise after the event but it is a matter for regret that its resources and procedures did not

enable the Government to obtain a more accurate appreciation of the extent of the likely

shortfall before committing itself to the indemnity.  There may have been some tardiness

in putting in place the procedures for effecting the indemnity agreement but there is no

evidence before the Commission to support a finding of corruption, illegal or improper

conduct associated with that decision.  

11.6 The Factors WA loan

11.6.1 The managing director of Swan, Mr Michael Sullivan, had been engaged

by the Society in April 1961, following the dismissal of the previous general manager,

Mr Dobson.  Mr Sullivan said in evidence that, after his arrival, he had conducted his

own assessment of Swan's loan portfolio which he completed just before 17 July 1987.

He sent the assessment to the Registrar by letter dated 17 July, with a copy to Mr Lloyd

at Treasury at the same time.  Mr Sullivan said he sent the letter without the knowledge

or consent of the directors because he believed that if the directors had been aware of

the contents of the letter, they would have forbidden him to send it.  Although

Mr Sullivan, whose recollection of other matters of detail was poor, was adamant that

the letter was sent to the Registrar by courier on that day, a Friday, there is some reason

to believe it was sent to the wrong address.  Both Mr Morisey and Mr Metaxas said they

did not receive the letter until the meeting with Mr Sullivan and his co-directors on

Monday, 20 July 1987, and we accept their evidence.

11.6.2 The question is important because Mr Sullivan's letter gave the Registrar

notice, for the first time, of the existence of a non-performing overdraft loan that was

easily the largest in the Swan portfolio, namely the debt owed by Factors International

Pty Ltd, formerly Jayand Pty Ltd, trading as Factors WA ("Factors WA").  By

May 1987, on the basis of a secured overdraft limit of $80,000, the Society had

advanced to Factors approximately $5.8 million.  In his letter of 17 July 1987,

Mr Sullivan had proposed a provision of $2.5 million as the non-recoverable component

of that sum, though there was no reason to suggest that any of it would be repaid and,

in fact, next to nothing ever was.  



11 - 20

11.6.3 Mr Sullivan had not become aware of the Factors WA debt earlier,

Mr Van Dieren had missed it in his examination of the loan portfolio in early June and

Mr Morisey and Mr Clark had missed it in the course of their inspection in late May.

This was because Swan had effectively removed the greater part of the debt then

existing from the books of Swan and on to the books of Rothwells Limited

("Rothwells"), a merchant bank.  The removal process began in February 1987 with

Swan securing a compliant Factors WA to enter into a bill facility with Rothwells under

which Rothwells provided $2.5 million to Factors WA by way of accommodation.  The

money obtained was then used to retire the debt of Factors WA to Swan, in a like

amount.  Swan immediately deposited $2.5 million with Rothwells.

11.6.4 In May 1987, a further $3.1 million then owed by Factors WA to Swan

was dealt with in the same manner, with Swan depositing a further $3.1 million with

Rothwells.  

11.6.5 Further, Mr Leon Musca, a solicitor instructed by Rothwells, prepared

a document headed "Right of Set-Off" which, as the heading suggests, bestowed on

Rothwells a right of set-off against the funds deposited by Swan, in the event of a

default on repayment of any of the bills purchased by Factors WA.  The document,

undated, was signed on behalf of Swan by Mr Lynton Chalmers as director and

Mr Senthi Rajah as secretary.

11.6.6 These transactions were entirely circular in substance, with Rothwells

being fully secured by recourse to the Swan deposits if the occasion arose.  In this way,

the Factors loans were removed from the books of Swan and concealed from any person

attempting to ascertain quickly the state of Swan's potential liability.  Instead of being

shown as non-performing loans of more than $5 million to Factors WA, the sum of

$5.6 million appeared in Swan's books as an investment in Rothwells.

11.6.7 Other documents received in evidence disclose that Mr Chalmers, whose

legal firm, Chalmers & Irdi, performed Swan's legal work, was intimately involved with

these transactions, as was the Society's secretary, Mr Rajah.  A letter from Mr Dobson

to Rothwells on 19 February 1987, suggests that Mr Dobson was also a party to the

scheme. Mr Dobson said he was not aware of what he was signing.  On his first

appearance before the Commission, Mr Chalmers denied any direct knowledge of the

Factors WA transactions or their purpose.  He was later recalled, at his own request, to

give further evidence.
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11.6.8 It has been argued by counsel for Mr Chalmers that the Commission

should not give any consideration to the role of Mr Chalmers in relation to the loans by

the Society to Factors WA for the reason that his conduct falls outside the terms of

reference of the Commission.  Those terms, so far as material and as affected by the

Royal Commission into Commercial Activities of Government Act, 1992, require the

Commissioners to inquire and report whether there has been improper conduct by any

person  or corporation in the affairs, investment decisions and business dealings of the

Government of Western Australia or its agencies, instrumentalities and corporations in

respect of the Swan Building Society.  It was argued that any conduct of Mr Chalmers

in relation to the Factors loans does not touch the affairs, investment dealings and

business dealings of the Government or any of its agencies or instrumentalities.

11.6.9 The Commission is unable to accede to the submission.  The Registrar

of Building Societies is clearly an agency or instrumentality of the Government of

Western Australia charged with statutory powers and responsibilities in relation to, inter

alia, the Swan Building Society.  From as early as July 1986 the Registrar had reason

to be concerned about the financial stability and viability of the Society.  In May 1987,

Mr Metaxas initiated an inspection by members of his staff.  On 4 June 1987,

Mr Morisey requested the Society's auditors, KMG Hungerfords to review the Society's

loan portfolio.  Over the ensuing weeks, the question of protecting the depositors in

Swan against loss was considered by Government officers.  In the view of the

Commission, conduct by any person which had the effect of concealing the true

situation of the Society from those advising the Government clearly falls within the

terms of reference.  It is immaterial in considering the question of relevance whether the

conduct was undertaken deliberately for that purpose.  It was argued further, however,

that there was no duty of disclosure resting on Mr Chalmers.  His duty was to the

Society and its members.  Let it be assumed that Counsel has stated correctly the whole

duty resting on Mr Chalmers at the material time.  In our opinion, that duty itself laid

upon Mr Chalmers an obligation to be open with the Registrar and to co-operate with

him, recognising that the Registrar's efforts were directed, in substance, to finding a

solution which was in the best interests of the members of the Society and the

community generally.

11.6.10 In short, therefore, the Commission rules that evidence relating to the

Factors WA loans and to the reasons why the state of that account did not come to the
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notice of the Registrar or other officers of the Government until 20 July 1987 is within

the terms of reference and therefore relevant and admissible.

11.6.11  The relationship between Factors WA and Swan began on

11 November 1985, when the General Manager, Mr Dobson, the Manager Cheque

Accounts, Mr Farrelly, and a director, Mr Frank Magnus, approved the grant of an

overdraft facility in the sum of $80,000.  The security was a floating charge over the

assets of the company, to a limit of $80,000.  The overdraft limit was subsequently

increased to $150,000, with no increase in security.  By November 1986, the overdraft

balance had grown to $2,273,565 with no further increase in the approved limit or in

any security.  Mr Chalmers said he had been aware of the initial application for and

approval of the overdraft facility but had not again become aware of the account until

January 1987.  At that time Mr Rajah came to him to advise of the extent to which the

account had blown out and to seek his advice as to what should be done.

11.6.12 The minutes of a meeting of the Board of Directors of Swan held on

23 January 1987 record a resolution "[t]o continue with the control measures instituted

at the last Board Meeting.  Mr Chalmers was authorised to take the necessary steps to

implement the Board's firm stand on lending".  The meeting immediately before

23 January 1987 was held on 16 January 1987.  Two memoranda from Mr Rajah — one

to "all managers" and the other to "all staff", dated 16 January 1987 — were received

in evidence.  In those memoranda Mr Rajah announced the implementation of fresh

controls over the approval of loan applications and cheque signatures which were

clearly designed to strengthen the Board's control over the lending function of the

Society.  The memoranda were one result of the resolution of 16 January.

11.6.13 While Mr Chalmers insisted that the measures taken by the Board at that

time were no more than a decision to enforce existing controls, it is clear that measures

were introduced to positively improve the position.  Mr Chalmers also insisted that his

own position in relation to the lending function of Swan was no different from that of

any other director and that he relied entirely on the officers of the Society to ensure

compliance with the statutory requirements and its lending policies.

11.6.14 Again, the Commission prefers the evidence of Mr Len Troncone, a

former secretary and accountant of Swan,  Mr Rajah and Mr Dobson on that question,

all of whom stated that Mr Chalmers had a special interest in and responsibility for the

loan portfolio of Swan.  Mr Dobson described Mr Chalmers as the "lending director"
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and the Commission finds that, at least from January 1987 and probably before,

Mr Chalmers, in his capacity as a director, assumed particular responsibility for the

Society's loan portfolio in addition to the preparation of loan documentation he was

instructed to carry out as its solicitor.  An illustration of the exercise by Mr Chalmers

of the special authority vested in him by the Board is provided by a memorandum dated

17 February 1987 from him to Mr Graham Carter, the manager then in charge of cheque

accounts at Swan, containing detailed instructions on the handling of 10 different

accounts and requiring strict compliance with the security and limit guidelines laid down

by the Board.

11.6.15 In any event, Mr Chalmers said he was dismayed to learn in

January 1987 of the extent to which the Factors WA debt had grown.  It did not, of

course, stop there.  A letter from Mr Carter, dated 5 March 1987, discloses that by then

the effective indebtedness of Factors WA to the Society had grown to just over

$4.5 million, still with no security beyond $150,000.  This was clearly in blatant

contravention of the instructions conveyed to Mr Carter by Mr Chalmers in the

memorandum of 17 February.  By May 1987, the debt had grown to approximately

$5.8 million.  Mr Chalmers said he had "no control over the internal advances of those

moneys from the Society to Factors".  When asked why the debt was allowed to blow

out from at least $4.5 million to $5.8 million, he said he "had no recollection of that".

The Commission rejects that evidence also.  From the totality of the evidence and the

documents received, we have no hesitation in finding that Mr Chalmers knew of and

approved the further advances made to Factors WA from the time he became aware of

the state of the account in January 1987.  Not only was Mr Chalmers receiving

information as a director, he was also instructed by the Society as its solicitor to act on

its behalf in negotiations with Factors WA and its solicitors with a view to securing

either refinancing or repayment of the loans.  The Commission is unable to accept the

proposition advanced by Mr Chalmers that he carried out that task without being in

possession of all relevant information held by the Society relating to the account.

   

11.6.16 Mr Chalmers denied that the circular transactions involving Factors WA,

Swan and Rothwells we have described were to conceal the extent of the indebtedness

of Factors WA to Swan.  He also denied that he negotiated the facility with Rothwells.

There is no documentary evidence to suggest that Mr Chalmers dealt directly with

officers of Rothwells.  There is clear evidence, however, that he dealt directly with

Factors WA.  There is also clear evidence that he was aware of and involved in the first

set of transactions which removed $2.5 million from the books of Swan.  We have no
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doubt that he was fully aware of all the essential elements of those transactions.

Mr Chalmers was asked what benefit or advantage accrued to Swan from the

complicated transactions if their purpose were not to conceal the Factors WA

indebtedness.  He maintained that the transactions had the effect of converting the

liability represented by the Factors WA loan account into a contingent liability in the

books of the Society.  When asked what advantage accrued to Swan from that

conversion he said that it injected $2.5 million in cash back into the Society.  That, of

course, was not the case since the receipt of cash from Factors WA was, in each case,

coupled with a necessary deposit by Swan of a like amount with Rothwells.

Mr Chalmers said he was not aware of that fact and refused to accept it as correct for

the purposes of further questions.  His denial and knowledge of the deposit is

inconsistent with his signature on the right of set-off document. The security provided

by the document could operate only if Swan had funds deposited with Rothwells.

Mr Chalmers offered no other reason for the decision to enter into the transactions.

11.6.17 Counsel for Mr Chalmers submitted that the whole arrangement would

have had to appear in the balance sheet of Swan when the accounts were prepared and

that there was, in consequence, no concealment by anyone.  With all respect to Counsel,

we are not able to accept that submission.  Quite consistently with the actions of the

Society of which we are aware from the documents, it may have been the intention to

attempt to disguise the stratagem in some way and conceal it from the auditors.  Indeed,

it would only appear in the balance sheet if the transaction were the subject of an

express notation.  On the face of the documents there was no necessary connection

between the various component transactions to which Swan was a party.  Besides, at the

time the first of the transactions was effected, publication of a balance sheet was not

likely for some months.  The annual report for the previous year was not received in the

Registry until 29 August 1986.

11.6.18 The deception, which we find had the purpose and effect of

misrepresenting the financial position of Swan, carried vital consequences for the

Registry and the Government, because its existence was concealed until after the

decision had been made to intervene in the affairs of Swan.  That decision included a

commitment to indemnify Home against any losses that might accrue after its takeover.

As we have noted, Mr Chalmers denies that there was any concealment.  He went

further and stated that the first time the suggestion of concealment has been raised with

him was before this Commission.  The documentation received by the Commission

suggests otherwise.   Mr Chalmers was referred to a letter from Keall Brinsden,
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solicitors for two directors of Factors WA,  to Chalmers & Partners (formerly Chalmers

& Irdi), for Mr Chalmers' attention, dated 21 May 1987 which contained the following

passage:

"You will recall at a recent meeting at your office we expressed
concern at Swan temporarily `disposing' of the Factors account
while the auditor checks the books of account of Swan to ensure
compliance with the requirements of the Building Society
Legislation.

We trust that whatever arrangement is in place between Swan and
Rothwells is lawful and will be disclosed to the auditor."

The Commission was not referred to any contemporaneous reply or denial by

Mr Chalmers of that comment.  Before the Commission, Mr Chalmers' answer to the

suggestion that the question of concealment had at least been raised before on that

occasion was that he did not regard the passage as being a reference to concealment. 

11.6.19 Mr Chalmers also denied he was aware prior to 20 July 1987 that the

Government was contemplating intervention in the affairs of Swan.  The Commission

has received evidence, in contemporaneous file notes prepared by Mr Metaxas, of three

meetings between representatives of Swan and representatives of the Government,

attended by Mr Chalmers on 2 July, 15 July and 20 July 1987.  Mr Chalmers admitted

the truth of the contents of the file notes but did not recall attending any other meetings,

except possibly one with Mr Sullivan and the Registrar.  He claimed that those three

meetings were purely concerned with the possibility of an investor rescuing Swan and

nothing else.  He said he was not aware of any consideration of a transfer of

engagements by the Government.  He was aware that the Government had a regulatory

role and that the Registrar was concerned about Swan at the time.  Notwithstanding the

submission of his Counsel that there was no duty of disclosure resting on him,

Mr Chalmers, in his evidence, accepted that as a director of Swan he had an obligation

to correctly acquaint the Registrar with the financial position of Swan and believed he

did that at the first opportunity, namely 20 July 1987.  By 20 July 1987, Mr Chalmers

was aware that Mr Sullivan had sent his report to the Registrar to which we have

referred, in which he disclosed the existence of the Factors WA liability and

recommended that $2.5 million be allowed as a provision for doubtful debts on that

account.  Mr Sullivan's evidence was that he did not show the report to any of the

directors before sending it to the Registrar, fearing that they might prevent its dispatch

it he did.  Mr Chalmers produced a fax from Mr Sullivan imprinted as having been sent
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at 16:54 on 17 July 1987, to which was attached a copy of the report to the Registrar.

We do not see the existence of that fax as inconsistent with Mr Sullivan's evidence.

Mr Sullivan, having sent off his report to the Registrar as he said he did, may well then

have sent the fax to Mr Chalmers.  Mr Chalmers said he asked Mr Sullivan to ensure

that the report reached the Registrar as speedily as possible.  To the extent that

Mr Chalmers' evidence conflicts with that of Mr Sullivan, we accept the evidence of

Mr Sullivan.

11.6.20 We are also unable to accept the proposition that Mr Chalmers had no

opportunity, before 20 July 1987, to advise the Registrar of the true position about the

provision that should have been made for bad or doubtful debts.  Mr Chalmers had

received the two reports from KMG Hungerfords commissioned by the Registrar, dated

12 June and 24 June 1987.  In those reports, Mr Van Dieren made it clear that his

assessment of a proper provision for bad and doubtful debts was based on an

examination of certain loan files of the Society only.  Mr Chalmers knew that there was

another liability, namely, the Factors WA loan, whether or not it was a contingent

liability, bearing upon the financial viability of Swan which was not disclosed by such

an examination.  He said nothing until 20 July 1987, when he knew that the Registrar

had been advised of the liability by Mr Sullivan.  By that time, the Government had

formulated and acted on a course of action designed to deal with Swan's problems.  We

do not accept that Mr Chalmers was unaware that the Government was contemplating

action of one form or another from 28 May 1987, when the Registrar sent in

Mr Morisey and Mr Clark to carry out their very limited inspection.  

11.6.21 Indeed, there is further documentary evidence to refute Mr Chalmers'

testimony.  On Sunday, 14 June 1987, the Chairman of Swan's Board, together with the

Managing Director and another director, Mr Magnus, met with Mr Lloyd, the Assistant

Under Treasurer.  It is apparent that the meeting discussed the continued viability of the

Society in the light of the interim report of KMG Hungerfords dated 12 June 1987.  The

fact that the meeting was held on a Sunday underlines the sense of urgency and concern

that then prevailed.  The Swan Board met the following day when the Chairman briefed

the directors on the meeting with Mr Lloyd.  The Commission finds that Mr Chalmers

was present at that meeting.  He could have been left in no doubt as to the relevance and

importance of the information he then possessed concerning the Factors WA position.

It is likely that he was the only director in possession of that information until

Mr Sullivan discovered it before reporting it to the Registrar in his letter of

17 July 1987.
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11.6.22 In our opinion, the evidence establishes that Mr Chalmers deliberately

withheld knowledge of the liability represented by the Factors WA loans from the

Registrar, and from Mr Lloyd and Mr Edwards, at a time when that knowledge might

have had a material influence on the decisions which the Government was called upon

to make about the future of Swan.  The Commission finds that his conduct in failing to

co-operate with the Registrar in the discharge of his statutory responsibility was

improper. 

11.6.23 It was submitted by Counsel appearing for Mr Chalmers that the

Commission had unfairly focused its attention on the role of Mr Chalmers in this term

of reference and ignored the conduct of his fellow directors and the employees of Swan.

The Commission does not accept that it has been unfair in this regard.  The evidence

disclosed that Mr Chalmers had specific authority on behalf of the Board of Directors

with respect to the loan portfolio and that he was personally involved, in his role as the

solicitor for the Society, in the negotiations that resulted in the transfer and concealment

of the Factors WA loan.  He signed the right of set-off in favour of Rothwells.  The

evidence in its entirety leads the Commission to the conclusion that Mr Chalmers was

possessed of a greater level of knowledge and responsibility in relation to the Factors

WA liability than any of his fellow directors, or indeed any of the employees of the

Society.  It is for this reason that the Commission has focused its attention upon

Mr Chalmers.  It may well be that Mr Rajah was also involved in the concealment of the

liability from the Registrar, However, he was under the direction of Mr Chalmers in

relation to the matter.  In any event, Mr Rajah now resides overseas and the Commission

believes it is unnecessary to pursue the matter with him.  Nor was it necessary for the

Commission to examine in detail the knowledge that may have been possessed by the

other directors or officers of the Society who were not so closely involved.  We are

satisfied that Mr Chalmers played the key role in relation to this aspect of our inquiry

and if we have tended to concentrate on it in too much detail, it is because we found his

evidence and attitude to the Commission to be so unsatisfactory and unhelpful.

11.7 The administrative arrangements

11.7.1 After the agreement in principle reached on 20 July 1987, the resignation

of the directors of Swan that followed on 25 July and their replacement with the

directors of Home, the Government took some weeks to define the roles to be played by

the parties involved.  A number of witnesses expressed the view that there was

confusion and lack of direction in the whole proceedings for a number of weeks.



11 - 28

Mr Dolin was anxious because, while Home was committed to accepting a transfer of

Swan's engagements, the extent of the Government's commitment was, in his opinion,

far too vague.  His requests for clarification were partially met by a letter from the

Premier dated 18 August 1987.  That letter failed to satisfy completely Mr Dolin's desire

for definition of the roles to be played by the various parties.  

11.7.2 A protracted correspondence between Treasury and Home ensued which

resulted in a document headed "Procedures for Claims by Home Building Society Under

the State's Indemnity", dated 14 December 1987.  Those guidelines, which came to be

known as the "administrative arrangements", provided that Home was to be responsible

for commercial decisions taken in seeking to minimise losses on the loans approved for

indemnity by the Government.  The Society, through Home, could seek advice from

Treasury and/or Corporate Affairs officers and "cognisance shall be given to civil and

other recovery action that may be identified by those officers".  Witnesses from Home,

Treasury and Corporate Affairs agreed that the spirit of the clause required that Home

obtain the consent of Corporate Affairs and Treasury before taking any major

commercial decisions.  As far as the indemnity agreement was concerned, the procedure

was for Home to make a claim for indemnity through Corporate Affairs which was to

assess the claim and pass on to Treasury for payment so much of the claim as it

considered should be met.

11.7.3 In the meantime, Corporate Affairs, first under Mr A D  Smith as

Commissioner and then Mr Michael O'Connor as Acting Commissioner, had created a

Swan Building Society task force to investigate the possibility of criminal conduct,

contraventions of the Act, the recovery of losses from past directors or officers of the

Society and to assist Home with whatever steps were necessary to minimise, through

recovery action, the loss to the Government.  The task force was to comprise both a

criminal team to carry out investigations requested by Mr Metaxas and a civil team to

assist Home and Treasury with the recovery of funds.  In August 1987, Mr O'Connor,

who was to be the co-ordinator of the task force, drew up a document outlining the

structure of the teams and the functions and objectives for each.  Mr John Hein, who

was named in the document as head of the civil team, questioned whether that

organisational structure accurately reflected the position, but we accept the evidence of

Mr O'Connor in this regard. 

11.7.4 The activities of the criminal team within the Swan task force are

outlined in the statement of Mr Robert Jacobs to which we have already referred.
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Certain prosecutions were instituted under the Criminal Code.  As we have already

observed, identified contraventions of the Act could not be pursued because of the

limitation period of six months from the date of commission of the offence applying to

breaches of that Act.  There has been no suggestion from any witness nor is there

anything in the documents to suggest that the members of the criminal team of the Swan

task force in Corporate Affairs conducted themselves in anything but a professional and

diligent fashion.  The team kept files in a proper manner and documented their activities

as one would expect of regulatory investigators.  Some prosecutions resulted from their

efforts and the possibility of others was considered but rejected.  

11.8 The relationship between Corporate Affairs and Treasury

11.8.1 Mr Dennis Timms, the manager in charge of the Swan recovery

programme at Home, commenced work identifying the loans on which recovery would

be difficult or impossible and on which a claim for indemnity would be required. The

two senior members of the civil team in Corporate Affairs, Mr Hein and

Mr Gerd Heppekausen, were both of the opinion that Home and Treasury were

"dragging their feet" and failing to get on with the job of recovery from Swan's debtors.

They gradually assumed a more active role in several matters, notably the recovery of

loans made by Swan to Mr Nabil Sadek and the disposal of the Casablanca Centre at

Scarborough. When an offer was made to Mr Sadek by a third party to purchase his

boat, the MV Ziggy , over which Swan held a second mortgage, the Corporate Affairs

officers were actively involved in promoting the scheme that evolved.  

11.8.2 By early April 1988 Mr Heppekausen was trying to convince his

Treasury counterparts, Mr Andy Rose and Mr Kevin Singe, to agree to recommend the

advance of $335,000 by the Government to enable Swan to buy out the interest in the

MV Ziggy of the first mortgagee.  Under the scheme proposed by Mr Sadek to

Mr Heppekausen, that move was thought to improve Swan's security and its chances of

eventually securing repayment of all moneys owed by Mr Sadek.

11.8.3 The Treasury officers could not see merit in the scheme advanced by

Mr Sadek and Mr Heppekausen.  On 14 April 1988, Mr Hein, the Swan task force civil

team leader, wrote to Mr Singe at Treasury, recommending that the Government

indemnify Home for about $330,000, necessary to enable the MV Ziggy transaction to

proceed.  Mr Hein attached details of the proposed arrangements prepared by

Mr Heppekausen and advised that a reply must be received on the matter on that same



11 - 30

day.  We will consider the nature of the MV Ziggy transaction in some detail in the

context of Corporate Affairs' involvement in the recovery efforts, but for present

purposes we observe that the arrangements set out in the attachment to Mr Hein's letter

were quite preposterous on their face.  One would need only to read that document to

ask serious questions about the judgment of the proponents of the scheme.  On the

following day, Mr Rose sent a fax to Mr Heppekausen requesting answers to several

pertinent questions.

11.8.4 Treasury's questions were not answered.  Instead, Mr Heppekausen and

Mr Hein enlisted the aid of the recently appointed Commissioner for Corporate Affairs,

Mr Graham McDonald, to further their efforts to have Treasury recommend the release

of the money they required to advance the Ziggy transaction.  Mr McDonald was unable

to recall seeing any documents setting out the proposition nor did he recall details of the

oral briefing he received.  In particular, he did not recall seeing Mr Heppekausen's

description of the scheme attached to the letter to Treasury.  He agreed, in the light of

the documents, that it was likely he was briefed and saw the documents but his lack of

recollection to that effect was not overcome by reference to their contents.

Mr McDonald was alone in a recollection that at the request of Mr Hein and

Mr Heppekausen he contacted Mr Ross Bowe, the then Under Treasurer, and attempted

to persuade him to authorise the release of the necessary funds.  Mr Hein recalled that

he asked Mr McDonald to approach Mr Bowe but that Mr McDonald telephoned

Mr Edwards instead.  Mr Heppekausen did not even recall seeing Mr McDonald before

visiting Mr Edwards.  Mr Bowe recalled that he first heard of this matter in a telephone

call from Mr Edwards at his home.  We find that to have been the case.

11.8.5 On 19 April 1988, Mr McDonald, Mr Hein and Mr Heppekausen went

to see Mr Edwards at his office at the Capita Centre.  Mr Edwards said that he was

unaware of and did not inquire as to details of the proposed Ziggy transaction.  He

recalled being advised orally of the general intent only.  He said he did not see any

documents.  

11.8.6  Mr Edwards said he was told that junior Corporate Affairs officers were

arguing with junior Treasury officers over the policy issue of whether the Government

should, in principle, advance funds in recovering a debt in order to improve the State's

security position.  As he understood the situation, Treasury resisted that course and

Corporate Affairs favoured it.  Mr Edwards' own view was that, "[n]aturally, I supported

the Commissioner's contention that, of course, in a lot of cases this was the appropriate
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way to minimise the State's exposure."  After Mr McDonald had told him of the

problem, he telephoned Mr Bowe and asked him to send a senior officer to the meeting.

Mr Edwards also asked Mr Bowe to sort out the matter with Mr McDonald and advised

Mr Bowe that he could see nothing wrong with the course of action proposed by

Corporate Affairs. 

11.8.7  Mr Ray Hughes, a senior Treasury officer, was summoned to the

meeting. Mr Edwards made it clear to him that he thought the Corporate Affairs officers

should have the authority they were seeking to carry out their plan for the Ziggy

transaction.  If Corporate Affairs were to have the general authority to decide when

funds would be advanced, it followed that Treasury would be given specific instructions

on the Ziggy transaction.  While Mr Bowe, Mr Hughes and Mr Edwards himself were

all at pains to make it clear to the Commission that Mr Edwards did not issue any

instruction or direction to the Treasury officers, we have no doubt that the expression

of an opinion by Mr Edwards in these circumstances was sufficient to resolve the

impasse against Treasury.

11.8.8 The meeting with Mr Edwards had taken place late in the afternoon.  The

following morning, Mr Hughes reported to Mr Bowe.  As a result, Mr Singe and

Mr Rose were instructed to accept the authority of Corporate Affairs to make

commercial decisions associated with the recovery of Swan's debts, including the

advance of funds in one form or another to further that end.  Mr Bowe said that he did

not, at any stage, consider the details of the proposal for the Ziggy matter — he was

concerned only with the general proposition as to who would take responsibility for

decisions to advance further funds.  Mr Bowe then requested Mr McDonald to express

the arrangement in writing.

11.8.9  Mr McDonald then wrote an extraordinary memorandum dated

20 April 1988, to Mr Bowe.  Bearing in mind Mr McDonald's denial that he had any

detailed knowledge of what his officers intended to do with the money required

immediately from Treasury and his stated belief that it was inappropriate for Corporate

Affairs officers to be engaged in the role of a liquidator or debt collector because they

lacked the expertise and experience, he wrote, inter alia:

"In the course of liquidating the assets of some of Swan's debtors,
in order to obtain the best return it will be necessary to engage in
commercial transactions which will require us to make financial
advances.  We propose doing this in the way any prudent
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liquidator would operate and we would take responsibility for the
commercial decisions made."

Mr McDonald accepted that the general proposition contained in that advice was unwise

but could offer no explanation as to why he wrote it.  He could not recall ever seeing

the administrative arrangements.  He said  he was acting only on the advice of his senior

officers but could not recall whether his memorandum of 20 April 1988 was something

he was asked to sign by those officers.  He had confidence in Mr Hein and

Mr Heppekausen.

11.8.10 In any event, as a consequence of Mr McDonald's uninformed and

incompetent intervention with Mr Edwards on behalf of his officers, the authority and

responsibility for making the commercial decisions on at least a number of the more

difficult and contentious matters arising out of the Swan portfolio passed from Home,

as set out in the administrative arrangements of 14 December 1987, to Corporate

Affairs.

11.8.11 Mr Heppekausen obtained the money he needed to launch the

Government into the Ziggy transaction by enlisting the authority of Mr McDonald and

Mr Edwards, both of whom denied seeking or acquiring any knowledge of the details

of the transaction.   A cursory glance at Mr Heppekausen's description of the scheme

would have disclosed a most unusual transaction with a number of anomalous features

requiring explanation.  It seems to us to be an inescapable conclusion that Mr McDonald

and Mr Edwards together created a situation which was contrary to the intention of the

administrative arrangements and which later led to most unfortunate results.  Their

intervention effectively changed the nature of the relationship between Home, Corporate

Affairs and Treasury and that change was effected without any investigation or

consideration of the likely or possible consequences.  We have also concluded that

Mr Bowe abandoned his responsibility to protect the revenue by too readily acceding

to Mr Edwards' evident wishes.  Mr Bowe explained his attitude in terms that if

Corporate Affairs wanted the authority, they were as capable of making decisions as

Treasury.  It was, after all, the Government's corporate regulator.  The Commission

finds it to be a strange attitude for an Under Treasurer to take.

11.8.12 The relationships established in April 1988 were essentially a de facto

arrangement.  In June 1988, the administrative arrangements were altered slightly but

the formal provision requiring Home to make the commercial decisions remained

unchanged.  Mr Hein denied seeing Mr McDonald's memorandum of 20 April 1988
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until June 1989 but his memory of other matters without reference to documents was

so poor that he may be mistaken on that point.  Mr Heppekausen had written his initials

and the words "noted 14.12.88" on the copy of the memorandum held by the

Commission.  Mr Heppekausen said in evidence that the date indicated was when he

first saw the document.  Both Mr Hein and Mr Heppekausen said that they were aware

that responsibility for commercial decisions in all matters rested with Home.  The

Commission finds that, after April 1988, their behaviour was not always consistent with

such an awareness.

11.9 Corporate Affair's involvement in recovery efforts — MV Ziggy

11.9.1 We have already referred to Mr Hein and Mr Heppekausen.  Mr Hein

was in charge of the civil team of the Swan task force and Mr Heppekausen was the the

senior investigator in charge.  The first task undertaken by the civil team, in late 1987,

was an investigation of the activities of Swan's Mandurah agent, Mr Barrie Knight.  That

task appears to have been completed without incident.  

11.9.2 As at 31 July 1987, Swan was owed $551,222 by Mr Nabil Sadek, on

five separate loans.  When Home took control of Swan it was discovered that in relation

to one of the loans, Swan had failed to register a mortgage against one of Mr Sadek's

properties with the result that another mortgage over the property had been registered

and thereby gained priority.  This effectively destroyed any equity that Swan might have

obtained.  Mr Sadek offered a replacement security in the form of a second mortgage

over a boat, the MV Ziggy.  While the first mortgage over the vessel secured

approximately $335,000, leaving little or no equity for Swan, Home decided that the

security offered was better than none at all.  A second mortgage was duly registered to

secure a sum of $386,361.55. 

   

11.9.3 In February 1988, a handwritten offer to purchase the MV Ziggy was

forwarded by fax from Home to Mr Heppekausen at Corporate Affairs.  The offer, from

Midland Resources Pty Ltd, was to purchase the MV Ziggy for "$1,500,000 of opals"

as payment in full.  The offer was said to be subject to the approval of the Corporate

Affairs Department of Western Australia.  The offer differed from the proposal set out

in Mr Heppekausen's statement attached to Mr Hein's letter to Treasury of

14 April 1988.  In that statement, on which we have already commented,

Mr Heppekausen explained the proposal as follows:
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"I have discussed with all parties concerned i.e. Home, the Vendor
and the proposed Purchasers of MV Ziggy that the best solution
available to all concerned is as follows:

(1) Home through its Finance company advance Mr Sadek
$330,000 to discharge the Perpetual debt.  This is to be
indemnified by the State Government.

(2) Mr Sadek (Vendor) and Midland Resources Pty Ltd
(Purchaser) execute a transfer of the Boat for the
consideration of $50,000 by cheque and $1,500,000 in opals
(retail value).

(3) Home and/or Swan and their Finance company will discharge
the mortgages and security will be by way of the opals.

(4) Mr Sadek will negotiate the sale of the opals on behalf of
Home in at least two stages and thereby discharging all the
liabilities Sadek owes Home (see Attachment A).

(5) By the Government indemnifying the $330,000 advanced by
Home to Sadek it does not place the Government in an
increased adverse position.

In fact if this transaction does not go ahead urgently the
Government will have to meet the total debt owed by Mr Sadek to
Home i.e. $500,000 approximately."

11.9.4 In the intervening period, Mr Heppekausen and his assistant had taken

possession of a considerable number of opals from the purchaser, said to be worth

$1.45 million retail value, on 10 March 1988.  Mr Heppekausen had also received from

the purchaser a written valuation of those opals carried out by Mr John McDonald and

had arranged for Mrs Helen Haddy to appraise the opals in the light of that valuation.

As a result of that activity, Mr Heppekausen knew from Mrs Haddy that opals said to

have a certain retail value could be sold only as a package, wholesale, for something in

the order of 20-25% of that figure.  In evidence Mr John McDonald put the ratio of

wholesale to retail at about one third but, since he was the purchaser's valuer and

Mrs Haddy had been engaged by Corporate Affairs, we would expect Mr Heppekausen

to have been guided by Mrs Haddy.  Mr Heppekausen said in evidence that he worked

on 20-25% as the correct ratio at the time.  On that basis, the consideration offered by
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Midland Resources Pty Ltd, of $50,000 in cash and $1.45 million in opals retail value,

represented only $340,000 to $412,000 at best.

11.9.5  Mr Hein stated in evidence that he obtained from Mr Heppekausen an

informal valuation of the vessel on a forced sale at around $300,000.  Mr Hein

confirmed that figure with an acquaintance in South Australia, with knowledge of boat

values, over the telephone.  Mr Heppekausen was proposing that the Government should

advance $335,000 to enable the vendor, Mr Sadek, to discharge his first mortgage over

the vessel to Perpetual Finance Co and that Swan should also discharge its second

mortgage.  Midland Resources Pty Ltd would obtain unencumbered title to the

MV Ziggy and Swan was to take a bill of sale over the opals as security.  The success

of the whole scheme depended on the expectation on the part of Mr Heppekausen that

Mr Sadek would, after the settlement, trade the opals at retail value in exchange for real

estate property of that value which could then be sold.  The retail value of the opals was

thus by this tortuous route to be converted into real money.  Mr Sadek would, so the

reasoning went, then be in a position by April 1988 to pay off his total indebtedness to

Swan, in the order of $608,000, plus the $335,000 outlaid to discharge the first

mortgage and would do so.  

11.9.6 For the reasons we have already outlined, it appears that no one superior

to Mr Heppekausen and Mr Hein ever assessed the inherent commercial logic of that

proposition nor the basic commercial sense of the Government becoming involved in

such an obviously imprudent transaction.  The agreement was duly formalised and

settled, in due course.  Swan received its bill of sale which proved to be of limited value

and held the opals themselves until auctioned in early 1992.  Leaving aside Mr Sadek's

other loans, the intervention of Corporate Affairs turned a maximum potential loss of

$255,000 into a crystallised loss of approximately $549,000, with the Government

holding a bill of sale over a quantity of opals that were clearly not to be realised easily.

It must also be said that the MV Ziggy was valued by Alan G Smith & Co on

8 April 1988 at $460,000.  Had that price been realised, the original potential loss of

$225,000 would have been reduced substantially.

11.9.7 A disappointing feature of the whole episode is that no attempt was made

to dispose of the MV Ziggy, apparently a valuable asset, through the adoption of

legitimate trading practices.  No attempt was made to test the market through

advertisement or to put the property in the hands of an agent.
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11.10 Corporate Affairs involvement in recovery efforts —

Casablanca Centre 

11.10.1 The other major matter handled by the Corporate Affairs Department

was the sale of the Casablanca Centre at Scarborough, over which Swan originally held

a second mortgage.  By the time Corporate Affairs became involved in the affairs of

Swan, it had been lent $2.4 million by Home, under the protection of the Government's

indemnity, to discharge the first and third mortgages and take possession of the

property.  The directors of Swan had made a commitment to pay out the first mortgagee

before Home assumed control.  With the original loan obligation, then more than

$750,000, added to that outlay, Swan needed to recoup approximately $3.2 million to

recover fully on the account.  Between September 1987 and  February 1988, Home

obtained a number of valuations of the Casablanca property ranging from $2.5 million

to $2.85 million.  In May 1988, Mr Heppekausen met Mr Peter Christianos at the

Burswood Casino through Mr Christianos' brother, Elias and Mr Fred Salkanovic, the

directors of Midland Resources Pty Ltd, the purchaser of MV Ziggy.  Shortly thereafter

Mr Heppekausen commenced negotiating on behalf of Swan to sell Mr Peter Christianos

the Casablanca Centre.  Once again, the potential purchaser had little cash, only opals.

  

11.10.2 On 27 May 1988, Swan received an offer to purchase the Casablanca

Centre from Peter Christianos.  The document was handwritten by Mr Heppekausen.

The offer, stated to be for a purchase price of $2.6 million, was for a deposit comprising

opals of a retail value of $300,000, that is, a wholesale value of $60,000 to $75,000 and

at settlement payment of $1.3 million in cash, together with opals of a retail value of

$1 million, that is, $200 - 250,000 wholesale.  The total consideration was consequently

$1,560,000 to $1,625,000, at best.  The cash component was to be borrowed in its

entirety.  Mr Timms of Home said he was incredulous when he received the offer but

did not know whether he had the power to reject it.  He did not recall rejecting it but

only that he was unhappy with it.  Mr Heppekausen said that the offer was conveyed to

Home for decision and Home rejected it. 

11.10.3 A further offer was received from Mr Christianos on 7 June 1988, again

handwritten by Mr Heppekausen.  While the purchase price was still stated to be

$2.6 million, the cash component had grown to $1.6 million, with the remainder still in

opals at retail value.  That offer was also rejected.  Finally, a typed offer was received

dated 23 June 1988, apparently from solicitors for Mr Peter Christianos.  The purchase

price offered was once again stated to be $2.6 million, with $1.6 million in cash at
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settlement and  opals "to the value of" $1 million to be deposited within 7 days of

acceptance.  It was not made clear whether that value was retail or wholesale, and no

attempt appears to have been made to clarify the offer in this respect.  It was a condition

of the offer that the purchaser should attempt to sell the opals within 12 months after

settlement.  If unsuccessful, the purchaser was to repurchase the opals for not less than

$500,000.  While the copy of that offer obtained from the reconstructed Corporate

Affairs file was unsigned by the vendor, Mr Heppekausen gave evidence to the effect

that the signed offer and acceptance was probably in the same terms as that document.

11.10.4 Home eventually accepted that offer, seeing it as an offer for a minimum

of $2.1 million.  Mr Timms gave evidence that after an argument with Mr Heppekausen,

he was persuaded that the price was the best they could achieve.  Mr Heppekausen

argued that the deal was good for Swan and for the Government.  Mr Timms was told

that Home did not need to worry since the Government would honour any claims for

indemnity which arose out of the sale to this purchaser.  

11.10.5 Shortly after the offer was accepted, the purchaser asked Swan to enter

into a deed of variation which, if accepted, would weaken Swan's position by reducing

the cash component of the offer.  The variation was accepted by Mr Heppekausen and

further concessions were made to the purchaser.  Mr Heppekausen was unable to say,

since the purchaser was bound by a contract, why he agreed to the further dilution of

the State's position.  The consideration was by then to comprise only $500,000 in cash,

$850,000 by promissory note or bill of exchange, $1 million in retail value opals and

$250,000 wholesale value opals.  It was a condition of the contract that both parties

were jointly to use their best endeavours to sell or otherwise dispose of the opals for the

best possible price "so as to achieve not less than $1.25 million by way of sale or

disposal proceeds".  If the opals were not sold within 12 months, the purchaser agreed

to repurchase the opals for "a sum not less than $500,000" at the end of that period.  A

further $100,000 wholesale value opals were to be deposited with the vendor to secure

performance of those conditions.  Mr Timms told Mr Heppekausen that Home would

only accept that variation if the bill of exchange was clean and accepted by the Westpac

Bank, and negotiated to Swan.  Mr Timms' stipulation was written into the final deed

of variation, signed by the parties on 31 August 1988.

11.10.6  Mr Timms gave evidence that he attended settlement on

1 September 1988 on behalf of the vendor, Swan.  Instead of the bill of exchange as

stipulated by Mr Timms, the purchaser proffered two promissory notes signed by the
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purchaser's brother, Mr Elias Christianos.  They had not been accepted by any financial

institution.  Mr Timms and Mr Heppekausen had an argument over the acceptability of

those documents, with Mr Timms wishing to abandon the settlement.  He was

eventually persuaded to allow it to proceed on an undertaking from Mr Heppekausen

that he would produce written authorisation from the Commissioner for Corporate

Affairs that the transaction was still acceptable and Corporate Affairs would take

responsibility for it under the indemnity agreement.

11.10.7 The settlement proceeded.  Mr Timms never did receive his written

authorisation but Home's claim under the indemnity agreement was in fact met for about

$915,000.  A caveat was placed over the property to protect Swan's interest in the

unpaid purchase price.  On 9 September 1988 the caveat was lifted to allow a mortgage

to be registered by another creditor altogether.  Another caveat was then lodged.  On

10 October 1988 that caveat was lifted to enable the discharge of that mortgage and its

replacement with another to secure borrowings by the purchaser from a third party of

$1.9 million.  Any security that had been provided by the caveat was thereby effectively

destroyed.  Mr Timms said he was instructed by Corporate Affairs to lift and replace the

caveats and felt obliged to comply.  Mr Heppekausen said that he left the decision to

Mr Timms.  It is clear, and Mr Timms agreed, that if Swan had refused to permit the

removal of the caveat, Swan would have been able to exert considerable pressure on the

purchaser to meet his obligations.  That opportunity was lost and the security

abandoned.  A further request by the purchaser to remove the caveat yet again, in

January 1989 was recommended, quite unbelievably, by Mr Heppekausen and agreed

by Mr Hein.  Mr Timms uncharacteristically and somewhat belatedly refused to go

along with this request, saying that it was not in the interests of Swan to permit the

lifting of the caveat.  It is a pity it took Mr Timms so long to exert some influence on

the course of events.  By then it was too late to adopt a tough line with the purchaser.

11.10.8  Mr Elias Christianos met his promissory note for $500,000 on

9 September 1988.  He paid a further $57,211 on 17 January 1989.  As a result of

further negotiations with Mr Peter Christianos when Mr Christianos wished to sell the

Casablanca Centre, Swan returned the $1 million parcel of opals to him in exchange for

$912,204 in cash.  The $250,000 parcel of opals was retained as security for payment

of the $300,000.   This sum has never been paid.  The $100,000 parcel of opals was

forfeited by the purchaser to Swan.  Mr Peter Christianos was eventually made

bankrupt, on instructions from the administrator of Swan.
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11.11 Corruption, Illegality or Impropriety?

11.11.1 In relation to the Ziggy and Casablanca matters, the Commission must

ask how this catalogue of extraordinary decisions and actions could have been taken

and continued, unchecked, for so long by officers of a government regulatory structure,

staffed with professional officers and ultimately overseen by Treasury as protector of

the revenue.

11.11.2 It must first be observed that the indemnity agreement, supported by the

administrative arrangements of 14 December 1987, as revised on 8 June 1988, provided

a structure that accommodated, in principle at least, all the competing interests and

factors involved in the winding up of the affairs of Swan.  There was a risk to the

Government that Home, as the beneficiary of an undertaking to indemnify unlimited in

its scope, might not apply itself as diligently as it might to minimising the losses of

Swan.  It was clearly the primary intent of the administrative arrangements to protect the

Government against that possibility and generally to ensure that Home performed its

side of the bargain.    

11.11.3 The administrative arrangements were drafted in Treasury and agreed

with Mr Dolin of Home.  They established a machinery whereby Home was to provide

to Treasury, through Corporate Affairs, a list of Swan loans on which it sought

indemnity.  After consultation between Home, Treasury and Corporate Affairs officers,

the Treasurer was to decide against which loans Home would be indemnified.  The

loans so identified were the approved loans. In due course, Home was to submit claims

with respect to approved loans to Treasury, again through Corporate Affairs.  Corporate

Affairs initially saw its role in this arrangement, in our opinion correctly, as one of

vetting and establishing the bona fides of claims made by Home before they were

submitted to Treasury for payment.  As an ultimate safeguard, the procedures provided

that the Treasurer should not be under any obligation to pay any claim which, in his

opinion, did not warrant the Government meeting the claim.

11.11.4 Of the three bodies involved, namely Home, Corporate Affairs and

Treasury, Home was clearly the most experienced in dealing with the type of

administration and decisions that were required to effectively wind up Swan.  That

experience was not, in fact, as extensive or relevant as may have been thought at the

time.  Mr Timms gave evidence that the business of Home comprised 90% home

mortgage lending and 10% commercial lending.  Home did not actively seek commercial
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lending and provided that service only to satisfy its existing customers.  Most of the

large problem loans in the Swan portfolio fell into the category of commercial lending

accounts, whether by way of mortgage or other security, and overdraft accounts.

Nonetheless, Home was evidently the best equipped of the three alternatives to make the

commercial decisions to be taken "to minimise losses on the approved loans" and it was

allocated that responsibility under the administrative arrangements.  

11.11.5 As briefly noted above, the provision that Home was to be responsible

for commercial decisions was qualified to a significant extent by the further stipulation

that the requirement did not preclude Home from seeking advice from Treasury and/or

Corporate Affairs officers and that cognisance "shall be given" to civil or other recovery

action that may be identified by those officers.  It appears clear on the evidence that

Home and Corporate Affairs at least, took those words to mean that the approval of

Corporate Affairs was required before significant commercial decisions were made and

acted upon by Home.  It is also clear to us, from the evidence of Mr Timms, that he

believed, not unnaturally, that his primary responsibility was to protect the position of

Home under the indemnity agreement rather than to protect the Government's position.

In instances where a dispute arose as to the correct commercial decision to be made

between Home, through Mr Timms, and Corporate Affairs through Mr Hein or

Mr Heppekausen, Mr Timms was prepared to capitulate so long as he had an

undertaking from Corporate Affairs that Home's claim for indemnity in the particular

matter would not be prejudiced by the outcome of the decision taken. 

11.11.6 On the evidence, that is how the decision making process was intended

to work with respect to those matters in which Corporate Affairs took an interest.  As

we have said, the whole thrust of the administrative arrangements was to ensure that

Home's reliance on the indemnity undertaking was adequately supervised.  It was

naturally not anticipated there would be any need for the arrangements to incorporate

checks and balances to protect any party against the actions or decisions of Corporate

Affairs or Treasury.  We do not consider that there was any inherent fault in the

administrative arrangements which led to the unfortunate events which occurred.  The

procedures were adequate and appropriate to establish a proper framework for the

performance of the job that needed to be done.  As matters turned out, problems arose

and the additional losses were incurred when the Corporate Affairs officers exceeded

their brief and went beyond their role as set out in the administrative arrangements.
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11.11.7 The Commission has concluded that Mr Heppekausen, by allowing

himself to become too close to the Christianos brothers and Mr Salkanovic and by

promoting their interests as purchasers of the MV Ziggy and Casablanca Centre, acted

to the detriment of Swan's position and that of the Government.  It was clearly improper

for him to do so.  The extent of Mr Heppekausen's alignment with those persons is well

illustrated by the fact that, after the Ziggy sale had been settled, he undertook to make

an application to the liquor licensing authorities for a licence for the MV Ziggy on

behalf of the directors of Midland Resources Pty Ltd.  Mr Heppekausen not only

completed the application for them but, contrary to Public Service regulations, provided

a reference which stated that he had known the directors since the incorporation of the

company.  In fact, Mr Heppekausen did not know all the directors and had not known

any of them for that length of time.  

11.11.8 The Public Service Commission inquiry into the two transactions has

already found that Mr Heppekausen was "negligent or careless" in the performance of

his duties, under the Public Service Act.  In our opinion, Mr Heppekausen's conduct

certainly met that description.  We are also of the view that Mr Heppekausen's conduct

can and should properly be characterised as improper.  It is difficult to discern any

reasonable or sensible motive or explanation for Mr Heppekausen's extraordinary

behaviour.  Nevertheless there is no evidence to suggest that the conduct was corrupt.

Nor does the conduct appear to have been illegal, except in the sense that it was contrary

to the standards set by the Public Service Act, as referred to in the report of the Public

Service Commission inquiry. 

11.11.9  Mr Hein was also found by the Public Service Commission inquiry to

have been negligent or careless in at least 12 stipulated respects.  In our opinion,

Mr Hein knew much more about the activities of Mr Heppekausen than he was prepared

to admit in evidence before the Commission.  Mr Heppekausen's evidence was that he

liaised closely with Mr Hein.  The correspondence, both external and internal to

Corporate Affairs, indicates that Mr Hein was involved in most of the important steps

involved with both transactions.  While he was clearly not the initiator, Mr Hein's

acquiescence in the activities of Mr Heppekausen is almost as difficult to understand as

the conduct of Mr Heppekausen himself.  The Commission is unable to accept

Mr Hein's denial that he was involved in the supervision of Mr Heppekausen beyond

proffering advice nor that his involvement with the Swan task force generally was

limited to certifying claims from Home and advice to Mr Heppekausen.  Documents and

the evidence of Mr O'Connor, Mr Heppekausen and Mr Timms are all to the effect that

Mr Hein was closely involved with all major decisions associated with both the Ziggy
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and Casablanca matters at least, throughout.  Again, the evidence requires the

Commission to endorse the findings of the Public Service Commission inquiry with

respect to Mr Hein.  We find also, having regard to the degree to which he was derelict

in his duty, his conduct was improper.

11.11.10 With respect to both Mr Heppekausen and Mr Hein, it has been said in

their favour that they should never have been placed in the position of having to make

the commercial decisions they did.  In our opinion, that consideration, while certainly

present, constitutes mitigation, not exculpation for their actions.  It was always open,

particularly to Mr Hein, to press for the engagement of an experienced liquidator to act

as a consultant.  No suggestion that such a course be adopted was ever made.

11.11.11 We have already expressed the finding that the actions taken in

April 1988 by Mr McDonald and Mr Edwards, and followed by Mr McDonald's

memorandum to the Under Treasurer immediately thereafter, were inappropriate and

unwise.  We are also of the opinion that both Mr McDonald and Mr Edwards failed in

their duty as senior, supervisory public service officers by not establishing with some

precision just what position and what proposition they were being asked by

Mr Heppekausen and Mr Hein to support before doing so and by failing to consider the

ultimate effect of their intervention.  

11.11.12 Whether Mr Hein and Mr Heppekausen were aware of Mr McDonald's

memorandum at the time or not (as they assert), the agreement with Treasury it

evidenced had a significant effect on the future relationship between Corporate Affairs

and Treasury.  Mr Bowe said in evidence that he adopted the position he did because

he believed that Corporate Affairs had the experience and expertise to carry out the

newly defined role they were seeking.  It was, after all, the Government's corporate

regulator.  Mr Bowe considered that it could be relied upon to take whatever steps were

necessary to cope with the task.  Home's attitude and the assertion of authority in

April 1988 by Corporate Affairs created a situation in which Corporate Affairs made the

effective commercial decisions in those matters in which it took a particular interest.

It follows that members of the team should have been selected with care, given the

resources they needed and supervised in a manner and to an extent that would ensure

that officers at an appropriate level were at least aware of how the authority was being

exercised.  
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11.11.13 The evidence is that the Commissioner for Corporate Affairs at the time

the task force was established was Mr Smith.  Mr Smith left the job in November after

some weeks of leave.  According to Mr O'Connor, Mr Smith left to go on leave very

shortly after the matter of Swan arose and had no substantive involvement in the

arrangements.  Mr McDonald was appointed Commissioner in February 1988 and

remained in the job until October 1988.  He came to the position with no prior

experience of the Department or of the Public Service and this may have led him to rely

too much on the advice he received from senior officers.  He also faced major issues

relating to the general role of the Department, including the likely takeover of its

operations by the Commonwealth.  He explained that this was a major pre-occupation

throughout the brief period of eight or nine months during which he occupied the

position.  From mid-1987 until his appointment as Commissioner in June 1989,

Mr O'Connor regularly acted as Commissioner in the absence of the substantive

occupant of that position.  At all material times before his appointment as

Commissioner, Mr O'Connor held the title of Senior Director.  Mr Hein expressed the

view that the title Senior Director carried no authority or rank senior to that of Director

but the Commission believes, on the evidence of others and the documents, that

Mr Hein is mistaken in that opinion.  Mr O'Connor said that his position as director was

at level 9 in the public service, while Mr Hein's was at level 8.   

11.11.14 When the Swan task force was established, most of the officers assigned

to the task were located at premises in Irwin Street, some distance from the Corporate

Affairs headquarters in Hay Street.  Mr McDonald recalled that the move occurred at

the end of July 1988 but Mr Heppekausen and Mr McNulty, who were there, say it was

from the time the task force was created, in about August 1987.  Detective Ian McNulty

gave evidence that there were some eight people at Irwin Street — Mr Jacobs and

himself on the criminal team, Mr Heppekausen and Mr Blake on the civil team, with

four support staff.  Mr O'Connor, the co-ordinator of the task force and Mr Hein, the

leader of the civil team, remained at Hay Street.  Mr McNulty recalled having seen both

Mr O'Connor and Mr Hein at Irwin Street once only during the whole of 1988.

Mr O'Connor said he visited Irwin Street every "couple of months or so".  He agreed

that, practically speaking, there was no supervision.  Mr McNulty also recalled the civil

team being totally disorganised and lacking in direction.  He communicated this

observation to Mr Hein and Mr O'Connor several times and suggested that they should

take a greater interest in the activities of the civil team at Irwin Street but nothing

happened.  On Mr McNulty's evidence, it would appear that the Swan task force was,

for the more senior officers at Hay Street, out of sight and out of mind.  While accepting
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that the functioning of the civil team left a lot to be desired, the Commission has

difficulty with Mr McNulty's assessment of the degree of Mr Hein's involvement.  As

we have already indicated, we believe Mr Hein was involved to a significant extent with

the actions of Mr Heppekausen.  It may well have been a case of Mr Heppekausen

frequenting Mr Hein's office.  

11.11.15  Mr McNulty's evidence is corroborated in some respects by that of

Mr O'Connor.  Mr O'Connor said that when he began to look into the activities of the

civil team in October 1988 when Mr Hein went on leave overseas, he found the whole

area to be in a terrible mess.  There were no proper files and necessary documentation

was either non-existent or all over the place.  There was no system or order to the

operation.  When Mr O'Connor set up the task force in August 1987, he said that he

directed both team leaders to submit regular, monthly reports.  Mr Jacobs, from the

criminal team, complied with that request but Mr Hein ignored it.  Mr Hein disputed

that he had been asked to submit any such reports.  When Mr Hein returned from

overseas, in November 1988, he disagreed with the steps taken by Mr O'Connor in his

absence and refused to have anything further to do with the task force.  Mr O'Connor

then assumed total control over the activities of the civil team and became aware of the

extent and nature of the activities that had already taken place.  Finally, he took steps

to have a Public Service Commission inquiry instituted.  It was accepted by

Mr O'Connor, Mr McDonald, Mr Hein and by Mr Heppekausen himself that

Mr Heppekausen was experiencing serious personal problems over the duration of the

Swan task force.  These problems were known to his superiors at the time.  It was also

the opinion of Mr O'Connor that Mr Heppekausen was a good investigator but a very

poor manager. 

11.11.16 In the light of all these considerations, the Commission finds that the

choice of Mr Hein and Mr Heppekausen to handle the civil team of the Swan task force

was mistaken.  Mr Hein gave as a reason for not applying himself more assiduously and

effectively to the affairs of Swan, the many other things he had to do over the course of

1988.  While both were trained accountants, neither officer had any experience in

liquidation or debt collection work.  

11.11.17 The Commission is also of the opinion that Mr McDonald and

Mr O'Connor failed in their duty to supervise properly and monitor the activities of the

civil team.  That finding encompasses more than the formal allocation of responsibility

to the superior for the acts and omissions of junior officers.  The civil team should not
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have been isolated at Irwin Street and virtually forgotten.  Mr Hein as team leader,

Mr O'Connor as co-ordinator and Acting Commissioner from time to time and

Mr McDonald as Commissioner, despite what we have already said of the difficulties

he confronted, should have made themselves aware of what was going on in their

domain.  The opal deals were, on the evidence, widely known in Corporate Affairs and

Treasury.  Those transactions alone were sufficiently unusual to raise an expectation

that supervisors would call for the files to ascertain what was happening.  It is difficult

for us to comprehend how the civil team, including Mr Hein, was allowed to operate for

so long in the disarray described by witnesses and to engage in the conduct and

transactions it did, with no effective supervision at all.  However, after careful

consideration of all the circumstances, the Commission does not believe that the

dereliction of duty was of such a degree as to warrant a finding of improper conduct

against either Mr O'Connor or Mr McDonald. 

11.11.18 Treasury, of course, had completely covered its position by obtaining

from Mr McDonald his memorandum of 20 April 1988.  

11.12 Statutory changes since the demise of Swan

11.12.1 Had the legislation governing the activities of permanent building

societies remained the same as when Swan fell into difficulties from 1985 onwards or

even as amended by Act No 120 of 1987, the Commission would certainly have been

constrained to recommend significant changes to the law and the nature of the

supervision of building societies exercised by the Registry.  That is not the case,

however.  No doubt motivated by the number of failures of credit unions and permanent

building societies that had occurred across the country, the governments of the various

States have co-operated to establish a comprehensive national regulatory legislative

scheme to govern the activities of credit unions and permanent building societies.  The

Commonwealth Government is not involved.

11.12.2 The Commission has taken into evidence a report prepared by

Mr Gary Newcombe, a Legal Officer with Corporate Affairs who was personally

involved in the preparation of the drafting instructions for the legislation in Western

Australia, which concisely sets out the nature of the changes effected.  The legislation

giving effect to the scheme in Western Australia was passed by both houses of

Parliament on 5 June 1992 and proclaimed on 26 June 1992.  Two statutes were

proclaimed, The Western Australian Financial Institutions Authority Act 1992 and The
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Financial Institutions (Western Australia) Act 1992.  The Western Australian Financial

Institutions Authority Regulations were also promulgated on 6 June 1992.

11.12.3 The scheme provides for a national framework for independent self

regulation and support on the part of each industry, overseen by a Ministerial Council,

Interstate Consultative Authority and State supervisory authorities.  The prime concerns

appear to have been to apply uniform administration to credit unions and building

societies, to provide for liquidity support in appropriate circumstances and to establish

and enforce standards over a number of areas, particularly in relation to prudential

management.  Importantly, in the light of the Swan experience, the penalties for breach

of any of the numerous strictures contained in the legislation relating to building

societies have increased from a range of fines between $50 and $2,000 and/or one year

imprisonment in the Act, to a range of fines between $5,000 and $100,000 and/or

imprisonment for up to 10 years.  

11.12.4 With respect to a limitation period on prosecution, subsection 63(1) of

the Commonwealth Act (which is incorporated in the Financial Institutions (Western

Australia) Act 1992 by reference) provides that proceedings for an offence against the

Code may be brought by the Australian Financial Institutions Commission or any person

authorised in writing by the Commission, within two years in the case of an offence not

punishable by imprisonment, and within five years in the case of an offence punishable

by imprisonment, or, with the consent of the Ministerial Council, at any later time.

There is a similar provision with respect to the prosecution of offences under the newly

created Financial Institutions (Western Australia) Code.  In that case, subsection 404(1)

of the Code provides that  proceedings can only be brought by the Western Australian

Financial Institutions Authority or any person authorised in writing by the Authority and

only after five years with the consent of the Minister.

11.12.5 The Commission is satisfied that the newly created legislative scheme

accommodates, from a legislative standpoint, all the concerns that have arisen from the

failure of Swan.  It is a complex and comprehensive scheme of regulation that is

obviously intended to enable regulators to closely monitor the activities of the financial

institutions that come within its ambit.  The penalties for breach and the limitation

periods applying to prosecutions are, to our mind, realistic in the present deregulated

environment.  We are satisfied that no further recommendations from this Commission

are called for or necessary.
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11.13 Conclusion

11.13.1 The Commission has found nothing deserving of criticism in the decision

to indemnify Home against losses incurred in its administration of the affairs of Swan.

The response of the Government appears to have been motivated by proper concerns

and considerations.

11.13.2 The conduct that has been characterised as improper by the Commission

is confined to conduct which has impacted directly on the Government and its agencies.

We have had little to say about the conduct of the directors and officers of Swan. That

is not to say that the Commission did not form any views as to that conduct. It is clear

to the Commission that the affairs of the Society were marked in its closing years by

gross mismanagement and that several directors and officers of Swan were saved from

liability to prosecution under the Act only by the limitation provisions.

11.13.3 Nor has the Commission found it to be within its terms of reference to

analyse closely the administration of Swan's affairs by Home. It was during this

administration, of course, that the magnitude of Swan's losses was disclosed.

11.13.4 The Commission found no evidence of corruption and no evidence of

illegal conduct beyond the regulatory offences to which we have referred.

11.13.5 We note that the State Government paid a total of nearly $18 million to

protect the depositors of Swan from loss. When it undertook to provide that protection,

the Government believed that the indemnity would cost no more than $2 million. The

difference is largely explicable in terms of the limited information that was available

from Swan and, in particular, a lack of knowledge of the true extent of the non-

performing loans in Swan's portfolio at the time.

11.13.6 Nevertheless a significant and regrettable component of the total loss

arose from the administrative incompetence to which much of this chapter has been

devoted.

11.13.7 The auditors of Swan.  The auditors of the Society failed in their

statutory duty to investigate, observe and report, to the members of the Society and the

Registrar, the material inaccuracies in the accounts and the inadequacies in the

administration of Swan that were obviously present in the accounts and records for the
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year ending 31 May 1986 and the breaches of the Act that had been committed. Their

conduct in this regard was improper.

11.13.8 Mr Chalmers.  Mr Chalmers acted improperly in arranging for the

potential loss of $5.8 million owed by Factors to be removed from the books of Swan

by a device which did not limit Swan's exposure, and in failing to disclose that potential

loss to the Registrar before the rescue decision was announced.

11.13.9 Mr Heppekausen.  The negligence and irresponsible behaviour

displayed by Mr Heppekausen in his handling of the MV Ziggy and Casablanca matters

was so gross and inexplicable as to constitute improper conduct.

11.13.10 Mr Hein.  The conduct of Mr Hein in those matters coupled with a

lamentable lack of responsible supervision of Mr Heppekausen was such as to constitute

improper conduct.

11.13.11 The Registry.  We have criticised the conduct of officers of the Registry

for their failure to discover the deterioration in the financial situation of Swan when it

should have been apparent to them, and when the threatened failure might have been

averted.

11.13.12 However, the novel situation that accompanied the deregulation of

financial institutions and the enlarged scope for building societies to enter new areas of

activity coupled with inadequate resources, have led the Commission to stop short of

a finding of improper conduct in this regard.

11.13.13 Corporate Affairs.  We have been troubled by the evidence of

inadequate supervision and mismanagement within Corporate Affairs and in particular

the failure of the most senior officers to recognise that the task assigned to the civil team

within the task force was beyond the capacity and experience of the officers constituting

that team and the need to secure the availability of relevant expertise in liquidation and

debt collection.

11.13.14 However, we recognise that Corporate Affairs at the time was facing a

transfer of its responsibilities to the Commonwealth and other major issues and this,

coupled with Mr McDonald's inexperience in the field has led us to refrain from a

finding of improper conduct against either Mr McDonald or Mr O'Connor.
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11.13.15 Further matters.  Finally, reverting to the terms of reference, the

Commission reports:

(a) There are no matters addressed in this chapter which should be referred

to an appropriate authority with a view to the institution of criminal

proceedings; and

(b) Given recent changes to the law of the State governing building societies

and the unique administrative matters covered in this chapter, we make

no recommendations on changes in the law of the State or to

administrative or decision-making procedures.

* * *
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10.1 The term of reference 

10.1.1 The Commissioners are required by their Commission, as affected by the

Royal Commission into Commercial Activities of Government Act 1992, to inquire and

report whether there has been — 

(a) corruption;

(b) illegal conduct; or

(c) improper conduct,

by any person or corporation in the affairs, investment decisions and

business dealings of the Government of Western Australia or its

agencies,  instrumentalities and corporations in respect of the purchase

of the Fremantle Gas and Coke Company by the State Energy

Commission of Western Australia in 1986 and further to report whether

—

(d) any matter should be referred to an appropriate authority with a

view to the institution of criminal proceedings; or

(e) changes in the law of the State, or in administrative or decision

making procedures, are necessary or desirable in the public

interest.

10.2 Statutory background

10.2.1 It is desirable, by way of background to this term of reference, briefly

to consider the relevant legislation affecting the Fremantle Gas and Coke Company

Limited ("the Fremantle Gas Co") during the period leading up to the acquisition of its

gas distribution system by the State Energy Commission of Western Australia

("SECWA") in October 1986.

10.2.2 The Fremantle Gas Co was incorporated under the provisions of The

Joint Stock Companies Ordinance 1858.  Its principal objects were "the purchase of the

plant of the Fremantle Gas Company, and the manufacture and sale of Gas, Tar, Coke,
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and other products usually incidental to the manufacture of Gas at Fremantle and such

other place as the Company might from time to time appoint".  The Fremantle Gas and

Coke Company's Act 1886, conferred substantial powers and privileges upon the

company within an area which extended to and included the town of Fremantle "and

every place being within a circle of five miles from the Town Hall" in Fremantle:

section 3.  By amendments to the Act passed in 1938 and 1978, the Governor was given

a restricted power to adjust and to extend the limits of the area.

10.2.3 Section 6 of the Act empowered the directors of the company, for the

purposes of the gas undertaking, and with the sanction of a previous special resolution

of the company in general meeting, to raise or borrow sums of money not exceeding

£60,000.  It was a requirement that all moneys borrowed, or to be borrowed, by the

company should be applied only in the carrying into execution of the objects and

purposes of its undertaking.  The amount of permissible borrowings was progressively

raised to £375,000 before 1961, when the monetary restriction was removed and

replaced by a provision requiring the Minister to approve all borrowings.

10.2.4 Initially, by section 11 of the Act, the company was empowered, with

the sanction of a special resolution passed at a general meeting, from time to time to

increase the capital of the company by the creation of new shares of such amount as

might be deemed expedient, provided, however, that the capital of the company should

not exceed the sum of £60,000.  The limit was increased from time to time up to the sum

of £750,000 before this restriction also was removed from the Act in 1961.  Ministerial

control over any increase in the amount of the authorised capital of the company was,

however, imposed by an amendment to section 7 of the Gas Undertakings Act 1947,

passed in 1982, to which reference is made later.

10.2.5 Section 25 of the Act obliged the company to supply private consumers

with gas at a uniform price.  It also generally obliged the company to supply gas to

persons requesting it if their premises were not more than a specified distance from the

company's mains.  Section 28 directed that the maximum price at which gas could be

sold by the company to private consumers "who shall burn the same by meter" was not

to exceed £1 per 1,000 cubic feet, and the company was prohibited from charging a

higher rate for gas supplied by contract to any person.  This provision was repealed in

1952.
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10.2.6 The supply of liquid petroleum gas was accommodated in 1956, when

section 60(3) was added to the Act,  providing, inter alia, that, except with the written

permission of the Minister, a company or person other than the Fremantle Gas Co

should not sell liquid petroleum gas within the limits of the Act.

10.2.7 Various powers necessary to enable the company to perform its functions

as a gas supplier, including the power to break up streets and to lay pipes, were

conferred upon it by the Act.

10.2.8 By section 50 of the Act, the Town of Fremantle was given the power

compulsorily to purchase "all the land, buildings, works, hereditaments, lamps, pipes,

stock, and appurtenances of and belonging to the Company" upon six months' notice to

the directors and upon such terms and conditions as might be mutually agreed upon, or,

failing agreement, by arbitration.

10.2.9 It is to be observed that the rights and privileges conferred upon the

Fremantle Gas Co were not exclusive, and section 51 expressly provided that nothing

in the Act should be deemed or construed to affect any right, title or interest of the

Crown.

10.2.10 The Fremantle Gas Co was also extensively regulated by the Gas

Undertakings Act 1947.  By section 3, subject to the Minister, the Act was to be

administered by the State Electricity Commission of Western Australia, which later

became the State Energy Commission of Western Australia.  By section 4(1), the "basic

price" for gas supplied by a "gas undertaker", an expression which encompassed the

Fremantle Gas Co, was to be such sum per gas unit as was from time to time determined

by SECWA in accordance with section 5 of the Act.  The basic price was to be

determined under that section, having regard to all the other revenue of the undertaker,

so as to enable the undertaker to pay "the standard rates of dividend", after making

provision for interest payable on loans and for certain other expenses properly

chargeable against revenue.

10.2.11 By section 7, it was provided that, subject to and in accordance with the

provisions of the Act, a gas undertaker might increase or reduce the price charged by it

above or below the basic price, but the profits of the undertaker available for

distribution among the holders of its share capital were not permitted to exceed certain

specified rates.  These rates were described as "the standard rates of dividend".  On the
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ordinary share capital, the rate initially specified was 6% of the paid up capital (or

capital issued as paid up) and, on the preference capital, 5½% of the paid up capital (or

capital issued as paid up).

10.2.12 Section 11 imposed certain restrictions on the manner in which, and the

terms upon which, ordinary or preference shares could be issued by a gas undertaker.

This provision was amended from time to time before it was finally repealed in 1961.

10.2.13 Section 13 contained a provision which required the surplus profits of

a gas undertaker to be distributed, as to three-fourths, to the consumers and, as to

one-fourth, equally between the holders of the ordinary share capital of the undertaker

and the employee "co-partners" of the undertaker.  The mechanism by which the

consumers' share was required to be distributed amongst them was, however, quite

unclear.  The Act contained a number of other provisions designed to prevent the

avoidance of the restrictions imposed upon the amount of profits which could be

distributed by way of dividends and the avoidance of the statutory requirements for the

distribution of any surplus profits by means of transfers to reserves or other funds.  No

reference was made in the Act to the creation of asset revaluation reserve accounts or

to the issuing of bonus shares.  The Act did not prevent a single person or company

from owning or controlling a gas undertaking.  Nor was the payment of management

fees to a controlling shareholder expressly restricted.

10.2.14 Section 23 of the Act modified the provision in section 50 of the

Fremantle Gas and Coke Company's Act for the compulsory acquisition of the

Fremantle gas utility by providing, effectively, that if the Town of Fremantle were to

exercise its power of acquisition, the purchase money payable by it should be a sum not

exceeding the amount which would reasonably be required to purchase and establish a

plant of equivalent capacity, counting at its fair market value the land to be purchased.

10.2.15 In 1956, section 7 of the Gas Undertakings Act was amended to provide

for the standard rate of dividend to be 2½% in excess of the effective annual rate of

interest payable in respect of the last Commonwealth long term cash or conversion loan.

The section was further amended in 1982 to limit the dividend to be paid on the ordinary

capital of the undertaking to a rate of 3% above the rate of yield of Commonwealth

Treasury Bonds or Commonwealth inscribed stock, as set out in the amendment.  With

respect to the preference capital of a gas undertaking, a maximum rate of 5½% was

imposed.  A new sub-section (4) was also added to section 7, removing the power of the
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directors to increase the capital of the company by the creation of new shares, except

in the manner and upon terms and conditions approved by the Minister.

10.2.16 The amendments to the dividend provisions of the Gas Undertakings Act

in 1982 were the result of a general review of the legislation and, in particular, a review

of the obligations and responsibilities of gas undertakers, undertaken in consequence of

considerable trading in the share capital of the Fremantle Gas Co at the time.  As the

then Minister for Fuel and Energy, Mr Peter Jones, expressed it in his second reading

speech in relation to the amending Bill:  "The Government has become very concerned

that this company could be the subject of a takeover which could affect seriously the

continuity of the supply of gas to consumers within the company's franchise area".  He

added that the amendments were "necessary in order to safeguard the reticulation

system, and the interests of consumers".  This purpose was sought to be achieved by

protecting the company's assets from any attempted asset stripping operation.  In

commenting upon the proposed increase in the permissible level of dividend payable by

gas undertakers, the Minister drew attention to the requirement for ministerial approval

to an increase in the company's authorised capital, an amendment which he described

as having been included in an endeavour to prevent the flouting of the provisions.  That

statement is of some interest, having regard to the events of May 1986.

10.2.17 A number of the amendments to the Gas Undertakings Act in 1982 were

directed to ensuring the maintenance of the supply of gas to consumers, and a statutory

duty in that regard was imposed by section 18(3) upon gas undertakers, of which, by

this time, the Fremantle Gas Co was the last survivor, the City of Perth's gas undertaking

having been purchased by the Government in 1948.  The property of an undertaker was

to be taken to have accrued by reason of the conferring of the right to supply gas to the

franchised area and to be held, and always to have been held, subject to a continuing

obligation to give effect to the statutory duty to supply gas.  This obligation was

supported by a prohibition against the disposal or charging of any land held by or on

behalf of the undertaker (or of any other property in relation to which the Minister

directed that the provision should apply) without the prior written consent of the

Minister, otherwise than in the normal and ordinary course of, and for the purposes of,

the business of the undertaker relating to the supply of gas: section 18(4).

10.2.18 A provision was included at the same time which enabled the Minister

to take action where he apprehended that a gas undertaker proposed to cease the supply

of gas in a franchised area or to cease the supply of gas of a quantity or quality or in a
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manner satisfactory to SECWA: section 18A.  A further provision which, on its face,

would appear likely to act as a significant disincentive to any takeover of a gas

undertaker, was the addition in the interpretation section, section 2, of a new sub-section

(2), which clearly was applicable to the Fremantle Gas Co, to the effect that any

reference in the Act to a company should be taken to include a reference to a subsidiary,

a holding corporation or a related corporation of that company.  The consequence of this

provision was that the statutory restrictions, inter alia, as to the payment of dividends,

were imposed upon corporations coming within these descriptions.

10.2.19 It is apparent from the legislative framework that the Fremantle Gas Co

was regarded as a public utility in the traditional sense, and operated under extensive

controls designed to ensure the continuity of gas supplies to the franchise area and to

limit the cost of gas to consumers by controlling the level of profits which the company

could distribute to its members.

10.2.20 As we have indicated, the Gas Undertakings Act was administered by

SECWA.  By section 11 of the State Energy Commission Act 1979, the membership of

SECWA consisted of a Commissioner (who was constituted the chief executive officer

of the Commission), two Associate Commissioners (who were non-executive members

of the Commission) and two Assistant Commissioners.  The Commissioner and the

Associate Commissioners were to be appointed by the Governor, whilst the Assistant

Commissioners, who were employees of the Commission, were to be appointed, with

the approval of the Minister, by the Commissioner: section 12.  The Act was amended

in 1981 to increase the number of Associate Commissioners to three, and to create the

office of Deputy Commissioner.  The Deputy Commissioner, who was also to be a

member of the Commission, was to be appointed by the Minister, after taking into

consideration any recommendation which might be made by the Commissioner.  The

serving Assistant Commissioner at the time of the amendment, Mr Marwood Kingsmill,

was deemed by the Act to have been appointed as the Deputy Commissioner.  At the

same time, the number of Assistant Commissioners was increased to three; but they

were no longer to be members of the Commission.

10.2.21 By the State Energy Commission Amendment Act 1986, which was

assented to on 28 July 1986, the Commission was reconstituted.  It was now constituted

by a Chairman of the Commission, appointed by the Governor on the recommendation

of the Minister, a Commissioner, appointed by the Governor and who remained as the

chief executive officer of the Commission, not less than four persons appointed by the
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Governor to serve part-time as Associate Commissioners and not more than three

persons appointed by the Minister as Deputy Commissioners, each of whom held office

as a deputy chief executive officer of the Commission.

10.2.22 In its initial form, section 10(2) of the Act conferred only a limited

power upon the responsible Minister to give a direction to SECWA.  It merely

empowered the Minister to give a direction to SECWA to act as agent for the Crown,

or to carry out, on behalf of the Crown, any function in respect of which a power was

conferred on SECWA by the State Energy Commission Act or any other Act.  Section

10(3) provided:

"The Commission shall, in so far as the provisions of this Act so

permit, give effect to any such direction as to policy received from

the Minister."

10.2.23 In 1986, sub-sections 10(2) and 10(3) were repealed, and the following

provision was inserted:

"(2) The Minister may, in writing, give to the Commission a

direction —

(a) as to the performance of any function in relation to

which a power is conferred on the Commission by

this Act or any other Act; or

(b) to act as agent for the Crown, or to carry out such a

function on behalf of the Crown,

and the Commission shall give effect to the direction."

10.2.24 This provision came into force on 28 July 1986.  Although the power

conferred upon him by sub-section 10(2)(a) was to be exercised by the Minister in

relation to the acquisition by SECWA of the gas utility of the Fremantle Gas Co within

two months of its coming into force, there is no evidence to associate the passing of the

amendment with the ultimate purchase of the utility.  The extent of the power of the

Minister to give a direction to SECWA had been the subject of discussion for some

years, and there are a number of examples to be found of changes in the legislation
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governing various State instrumentalities which conferred similarly enlarged powers

upon responsible Ministers.  It is also significant that Mr Michal Lewi, a senior partner

in the firm of Jackson McDonald & Co, the solicitors for SECWA, had written to

Mr David Parker, the Minister for Minerals and Energy, on 4 December 1984, in a

context quite unrelated to the Fremantle Gas Co, expressing his personal opinion that

section 10, in its then form, was too restrictive of the Minister's powers.

10.2.25 Section 34 of the Act gave SECWA the power, by agreement, to acquire

all or any of the shares of a company carrying on a gas undertaking or to acquire the

undertaking itself "where in the opinion of the Commission that is requisite or

convenient for the proper discharge of the duties charged upon the Commission by this

Act".  Section 35 empowered the Governor, on the recommendation of the Minister, and

on the advice of SECWA, compulsorily to acquire a gas undertaking.  That power was

required to be exercised under, and in accordance with, the Public Works Act 1902.

10.2.26 The final section in the State Energy Commission Act to which reference

should be made is section 72, which, as originally enacted, made it an offence for any

person to disclose any information relating to any business that had been furnished to

him or obtained by him or to which he had gained access under the Act, or in connection

with the execution of the Act, unless, inter alia, the disclosure was made in connection

with the execution of the Act and with the prior permission of the Minister.  A new

section 72 was substituted in 1986.  It now prohibited various persons, including

members, officers and servants of SECWA, from divulging to any other person

information acquired by them, or to which they have gained access in their official

capacities, except for the purpose of, and to the extent necessary for, the performance

of their official duties: cf section 81 of the Criminal Code.  By section 72(11), nothing

in the section precluded a person from divulging information to a person where it was,

in the opinion of the Commission, in the public interest that the document be produced

or the information be divulged, or where the Minister so required.  Section 85(2)

prescribed a limitation period of two years for the making of a complaint for an offence

against the Act, other than an offence of malicious damage.

10.3 The failure of Mr J M Goldberg to co-operate with the Commission

10.3.1 The Commission has been seriously disadvantaged in its consideration

of this term of reference by its inability to secure the attendance before it of

Mr J M (Yosse) Goldberg, who was one of the major participants in the events leading
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up to the purchase by SECWA of the gas utility owned by the Fremantle Gas Co.

Mr Goldberg left Australia following the share market crash in October 1987 and he

now lives in Spain, a country with which Australia has no extradition treaty.  He was

visited in Spain by a senior officer of the Commission; but although requested, at the

expense of the Commission, to do so, he declined to return to Australia to give evidence

before the Commission.  He also declined a request to provide a statement to the

Commission which could be tendered in evidence, although he did co-operate to the

extent of assisting the officer to compile a statement of his version of some of the

matters with which this term of reference is concerned.  He declined, finally, to confirm

the accuracy of all of that statement's contents.  The Commission had no power to

compel Mr Goldberg's compliance with its requests.  In the circumstances, we have been

unwilling to attach any significant weight to the statement.

10.3.2 Mr Goldberg was subsequently contacted by solicitors acting for

Mr Parker and for the former Premier, Mr Brian Burke, and on 7 April 1992, in London,

he made two "statutory declarations" purporting to set out his version of the facts

surrounding the acquisition of the shares in the Fremantle Gas Co by Mathew James Pty

Limited ("Mathew James") and the subsequent disposal of the gas utility to SECWA.

They tended to be vague at some critical points and some issues were not addressed at

all.  There were also a number of discrepancies between the "declarations" and

Mr Goldberg's earlier statement.  Having regard, in particular, to the fact that the

statement was compiled following Mr Goldberg's own review of a draft statement, and

incorporated his own amendments to that document, which he conveyed to the

Commission by a facsimile transmission, we are unable to place any weight upon the

"declarations" where there are any discrepancies.  Nor are we otherwise disposed to

place any significant weight upon Mr Goldberg's "declarations", upon which he could

not be cross-examined and which subjected him to no penalty if they were, to his

knowledge, false in any material particular.  Although the declarations purported to have

been made pursuant to section 106 of the Evidence Act 1906, section 170 of the

Criminal Code, which provides the sanction for making a false declaration, has no

application to any person out of Western Australia at the time of making the declaration:

see section 12.  The declarations could have been made in England under the Statutory

Declarations Act 1835 (UK): see sections 18, 20 and sections 5, 15(2) and 17 of the

Perjury Act 1911 (UK), and the schedule to that Act.  But even had they been so made,

the practical difficulties associated with enforcing any sanction for making a false

declaration would remain whilst Mr Goldberg continued to reside in Spain, effectively

as a fugitive.  We cannot believe that the "formality and solemnity" of signing a
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document before a Justice of the Peace would have been likely to have any significant

impact upon Mr Goldberg.  An additional factor affecting the weight of the

"declarations" and, in particular, that which was obtained by Mr Parker's solicitors, is

the friendship which developed between Mr Parker and Mr Goldberg, and which led to

Mr Parker's associating with Mr Goldberg, even after the latter had put Australia and his

failed businesses behind him.

10.4 The Fremantle Gas Co prior to the election of the Burke

Government in 1983

10.4.1 By 1985, the position of the Fremantle Gas Co in relation to the supply

of gas to consumers within the metropolitan area had, for a considerable time, been

regarded as anomalous by a number of the senior executives of SECWA.  They regarded

it as highly desirable that SECWA should acquire the company's gas utility.  In the early

1970s, with the approval of the Tonkin Labor Government, negotiations were

commenced by SECWA for taking over the company's operations.  Although some

progress was made in this regard, a shortage of available funds prevented the successful

conclusion of those negotiations.  By the time when funds did become available, the

directors of the Fremantle Gas Co had changed their previously favourable attitude

towards the proposal and no longer desired to dispose of the company's undertaking.

With the availability of natural gas, and its ceasing to manufacture its own gas, the

company's financial position had become much stronger.  Between 1972 and 1984, the

company practically doubled the number of its consumers; but it had little incentive to

sell additional gas, because it was already generating sufficient profits to distribute to

its shareholders the maximum dividends permissible under the Gas Undertakings Act.

The directors continued to adopt a very conservative approach towards the company's

operations.

10.4.2 In 1971, the Fremantle Gas Co had contracted with SECWA for the

supply of natural gas from the Dongara gas field.  That field, and the gas pipeline to

Perth, were operated by a subsidiary of West Australian Petroleum Pty Ltd.  Following

the expiration of the gas supply contract in March 1987, what was known as Part III gas,

or tail gas, was expected to become available from the Dongara field, subject to the

negotiation of a further contract, the supply contract giving to the Fremantle Gas Co an

entitlement to a specified portion of any tail gas from Dongara which might be available

to SECWA after that time.  Although during the late 1970s and very early 1980s the

tariffs of the Fremantle Gas Co to its consumers were higher than the comparable tariffs
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of SECWA, the availability of natural gas led to a significant change in this position.

When the North West Shelf gas joint venture commenced production, SECWA became

anxious to expand its sales of gas from this source, as it was obliged to acquire a

substantial quantity of gas from the consortium under a "take-or-pay" arrangement.

SECWA's position was made more difficult by the fact that the Fremantle Gas Co was

purchasing Dongara gas from it at a cost which was significantly less than its own cost

of purchasing North West Shelf gas.  Nevertheless, it must be observed that the

company was not particularly significant in the scale of SECWA's total operations,

being only in the top 20 or 25 of its large customers and being capable of taking only

approximately 2% of the available gas from the North West Shelf.

10.4.3 One factor which was likely to diminish any advantage to the Fremantle

Gas Co of having available tail gas from the Dongara field after March 1987 should be

noted.  Two of the four shareholders in West Australian Petroleum Pty Ltd were

participants in the North West Shelf joint venture.  This probably rendered it unlikely

that West Australian Petroleum Pty Ltd would readily have agreed to supply tail gas

from the Dongara field at a lower price than that being charged for gas from the North

West Shelf.

10.4.4 Mr Kingsmill, who played a significant role in the events of 1985 and

1986, was appointed Assistant Commissioner of SECWA in March 1976.  As previously

stated, he assumed the position of Deputy Commissioner following the amendments to

the State Energy Commission Act in 1981.  He later became responsible for the day to

day operations of SECWA by reason of the fact that the Commissioner, the late

Mr Bruce Kirkwood, was almost exclusively committed to efforts to establish an

aluminium smelter in the State, which, it was hoped, would take from SECWA a

significant portion of its surplus gas.  Mr Kingsmill regarded it as essential for SECWA

to enter into discussions with the Fremantle Gas Co with a view to arriving at a

satisfactory commercial arrangement for the sale to it of North West Shelf gas; but, by

reason of the company's existing supply contract, SECWA was not in a strong

bargaining position.

10.4.5 In a memorandum dated 2 August 1982, Mr Kingsmill put to the then

Minister for Fuel and Energy, Mr Jones, six options for resolving what was seen by him

to be a significant problem for SECWA.  The last of those options was the purchase of

the Fremantle Gas Co.  Mr Kingsmill noted that the net tangible assets of the company

were estimated to be worth $12.8 million, as compared with the company's current
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market valuation of $15 million, calculated on a share price of $4.00.  In his evidence,

he said that, on the information then available to him, the company was not spending

money on the necessary improvement of its reticulation system.  Were SECWA to take

over the undertaking, he suggested that it could achieve economies of scale and be in

a position aggressively to market its gas in the Fremantle area.  An important additional

consideration, already referred to, was that the Fremantle Gas Co was selling gas to its

consumers at a price significantly less than that being charged by SECWA to its own

consumers, a situation which was thought to be highly undesirable.  SECWA faced a

dilemma in this respect.  If the statutory control over the company's profits were to be

enforced effectively, it could only result in the company's charging still lower prices for

its gas, with a corresponding increase in the differential between its prices and those

charged by SECWA.  On the other hand, he wrote, to the extent to which the restrictions

were avoided, a continuing high return to the company would put upward pressure on

the value of its shares, which would affect the cost of any future acquisition of those

shares by SECWA.

10.4.6 At this time, the Fremantle Gas Co was generally regarded as being ripe

for a successful takeover, although it is not entirely clear whether those who so regarded

it fully appreciated the impact which the statutory restrictions could have upon any

company which might acquire it, and upon any holding company of the acquiring

company.  In his memorandum to Mr Jones, Mr Kingsmill drew attention to the

possibility of there currently being an attempt to take over the Fremantle Gas Co.  He

mentioned two other companies, Wesfarmers Limited ("Wesfarmers") and a company

controlled by the late Mr Robert Holmes a Court as having recently increased their

respective holdings in it.  In order to minimise the risk of a takeover, the directors of the

Fremantle Gas Co had earlier sought to have the legislation amended so as to limit the

size of individual shareholdings in the company; but this had not been acceptable to the

Government of the day.  Nor was the Government interested in pursuing Mr Kingsmill's

other suggestion, that SECWA should be permitted to negotiate with the company for

the acquisition of the utility, primarily, it seems, by reason of the expressed desire of the

Fremantle Gas Co to remain as a separate entity.  At no subsequent time did

Mr Kingsmill modify his own firmly held view that it was important for SECWA to

acquire the utility, and both he and Mr Kirkwood actively promoted the idea of

SECWA's acquiring the Fremantle Gas Co or the gas utility.

10.4.7 Later in the year, when the immediate risk of a takeover appeared to have

receded, and having been told that Mr Holmes a Court and Wesfarmers had decided to
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divest their shares in the Fremantle Gas Co, Mr Kingsmill suggested to the Minister, in

a memorandum dated 8 December 1982, that there might be some advantage in the

acquisition by SECWA of a shareholding of approximately 19% in the company.  This

would give the Government an opportunity to nominate a member of the Board, a step

which, he thought, would allow for a balanced view to be put forward in relation to the

State's difficulties with respect to the sale of gas from the North West Shelf.  Mr Jones,

however, indicated that he did not wish to pursue this course.

10.4.8 Either at this time or a little later, it appears that Mr Goldberg had an

informal discussion with Mr P C Hawkins, a stockbroker, regarding the worth of the

Fremantle Gas Co as an investment.  Mr Hawkins had been acquiring shares on behalf

of Mr Holmes a Court as and when they became available on the market.  Mr Hawkins

did not recall that Mr Holmes a Court had been a seller during this period, and his

evidence was that it was unlikely that he had suggested to Mr Goldberg, as Mr Goldberg

had said in one of his "declarations", that he might buy Mr Holmes a Court's shares in

the Fremantle Gas Co.  On his evidence, of course, it would have been quite improper

for Mr Hawkins, acting as he was for Mr Holmes a Court, to have discussed the latter's

business with Mr Goldberg.  The only significance of this evidence is that it establishes

that Mr Goldberg had contemplated the acquisition of a shareholding in the Fremantle

Gas Co prior to the events of 1985.

10.5 Events following the election of the Burke Government in 1983 and

prior to the takeover offer by J N Taylor Holdings Limited

10.5.1 Following the accession to office of the Burke Labor Government as a

result of the State election held on 19 February 1983, a firm of stockbrokers,

A C Goode & Co, approached SECWA to ascertain whether it would be interested in

acquiring a strategic holding of shares in the Fremantle Gas Co.  Mr Kingsmill referred

the matter to the then Minister for Fuel and Energy, Mr Peter Dowding, by a

memorandum dated 27 April 1983, in which he outlined the history of the Fremantle

Gas Co and its position in relation to SECWA.  He set out the same options as he had

placed before the previous Minister.  Mr Kingsmill said in evidence he believed it had

been appropriate to raise the issue once again, because he still considered that there

would have been a substantial commercial advantage to SECWA if it had assumed

responsibility for the operations of the Fremantle Gas Co, thereby ensuring that there

would be no additional impediments to the sale of North West Shelf gas in the
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Fremantle area.  Mr Dowding expressed interest in Mr Kingsmill's advice and requested

him to prepare a submission to Cabinet.

10.5.2 Mr Kingsmill subsequently prepared a submission, dated 3 May 1983,

recommending that the desirable situation would be for SECWA to own all the shares

in the Fremantle Gas Co.  He noted that, although the acquisition by any party of a

strategic holding might push up the price of the shares, notice of SECWA's intention to

purchase all the company's shares pursuant to its statutory powers could have a

depressing effect on their price.  He also suggested that, if the Government decided it

would be undesirable for SECWA to acquire a shareholding, perhaps the State

Government Insurance Office or the State Superannuation Board could be considered

as a purchaser.  It appears that Mr A (Tony) J Lloyd, who was then the Director of the

Policy Secretariat in the Department of Premier and Cabinet, considered the proposals

made in the memorandum and reported upon them to the Premier, Mr Brian Burke.

10.5.3 The recommendation which Mr Dowding eventually put to Cabinet was

that the Government agree in principle to the acquisition of equity in the Fremantle Gas

Co, and that the Treasurer, Mr Burke, and the Minister for Fuel and Energy be

authorised to instruct SECWA to retain the services of a suitable financial institution for

advice as to the desirability of acquiring a shareholding in the company.  The

recommendation that the Treasurer and the Minister "instruct" SECWA to take this

action reveals a misunderstanding of the relationship between the Minister and SECWA

under the existing legislation.  The Minister had no such power at that time.  It is to be

noted that it was not then being contemplated that SECWA should acquire all the shares

in the company.  Nor was it being contemplated that it should acquire the gas utility

from the company.  This was, it should be observed, the last occasion on which Cabinet

considered the subject of the Fremantle Gas Co before SECWA, at the Minister's

direction, acquired the gas utility in October 1986.

10.5.4 Cabinet accepted Mr Dowding's recommendation on 16 May 1983.

Mr Kingsmill then arranged for the Australian Bank Limited ("the Australian Bank") to

prepare a detailed feasibility study and to provide its opinion as to whether any

shareholding by SECWA in the Fremantle Gas Co should be of a strategic or of a

controlling nature.  Its opinion was also sought on the financial and other advantages

which would accrue to SECWA, and to the State, in the event of the bank's

recommending the acquisition by SECWA of a partial or the total shareholding in the
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company.  The bank was not specifically requested to express any opinion on the market

value of the company.

10.5.5 The Australian Bank, in its report dated 14 July 1983, after considering

various options, suggested as its preferred option the compulsory acquisition of the gas

undertaking pursuant to section 35(1) of the State Energy Commission Act.

Recognising, however, that this course might be politically unattractive, it recommended

the making of an offer for all of the shares in the Fremantle Gas Co.  It advised that the

minimum offer price needed to elicit the 90% acceptance level, which would enable

SECWA to proceed to the compulsory acquisition of the balance of the shares, was

$4.20 per share (a total price of $15.8 million).  The market price of the shares at the

material time was $3.50.  On the basis of its analysis and of the assumptions set out in

the report, the Australian Bank expressed the view that the value of the company to

SECWA was in the range of $13.5 million to $21.3 million.  There were three

components in the valuation, the net present value of the benefit of incremental sales of

North West Shelf gas, the net income of the company, based on its existing gas sales,

and the cash surplus on the liquidation of the company.  The valuation took into account

the net present value to SECWA of incremental sales of North West Shelf gas on the

alternative bases that a smelter would and would not be established, producing figures

of $6.9 million and $8.3 million respectively.  The net present value of the net income

of the company, based on its existing sales over 20 years, was discounted at rates of

17% and 6% respectively, the latter rate being preferred by reason of the fact that the

estimated future earnings of the company had not been escalated for inflation.  That

value was assessed, on these bases, at between $6.2 million and $12.6 million.  It was

believed to be inappropriate to assume that the company's net income would continue

to increase in the future.  The cash surplus on the liquidation of the company and the

disposal of all its assets, other than those required to distribute gas to the franchise area,

was assessed at $400,000.  After the financial results of the Fremantle Gas Co for the

year ended 31 May 1983 had become available, in a letter dated 5 September 1983, the

bank revised its valuation slightly upwards to a range of $14.3 million to $23.3 million.

10.5.6 On 1 September 1983, Mr Kingsmill suggested to the Minister in a

memorandum that, short of an outright takeover, there was little which could be done

to ensure that the Fremantle Gas Co would undertake the desired maximum marketing

effort and that uniform prices between the two systems would be achieved.  He

indicated that, whilst some slight pressure could be applied through direct Government

involvement, he was becoming increasingly convinced that the best which could be
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achieved would be to build into SECWA's future pricing arrangements for new gas

supplies a suitable financial incentive for the Fremantle Gas Co to maximise its sales.

In so doing, however, he acknowledged that SECWA would be reducing its own

revenue.  In these circumstances, Mr Burke himself expressed the view that the

acquisition of shares in the Fremantle Gas Co was inappropriate.

10.5.7 Notwithstanding the position which had now been reached, Mr Kingsmill

maintained his interest in SECWA's acquiring the Fremantle Gas Co, and he continued

to obtain information from A C Goode & Co on movements in its shares, because he

desired to know who might be acquiring shares in the company.  Consideration was also

given by him, at the request of Mr Dowding, to the possibility of a levy being imposed

upon the company in order to bring its gas prices up to the level of those charged by

SECWA to its consumers and to the possibility of directing the company to purchase

North West Shelf gas.  Nothing came out of this consideration.  When, on 14 January

1985, while a takeover bid was being mounted, Mr Kingsmill requested the Australian

Bank not to take any further action with respect to the advice which had been sought

from it, a significant amount of information had already been obtained by the bank and

passed on to SECWA, together with its advice.  Mr Kingsmill was unable to explain his

delay in requesting the Australian Bank to cease its investigations after Mr Burke had

expressed his view that the acquisition of shares in the company was inappropriate,

other than as an oversight, which might be thought to have been unlikely if the Bank

were still providing information and, no doubt, submitting fees to SECWA for its work.

Mr Kingsmill also discussed the position of the Fremantle Gas Co with Mr Parker, after

he became the Minister for Minerals and Energy, with a view to Mr Parker's persuading

the Premier to change his mind.

10.5.8 Mr Parker graduated from the University of Western Australia with the

degree of Bachelor of Arts.  During his undergraduate course, he had been elected to the

full time position of President of the Guild of Undergraduates for a term of one year.

After ceasing to hold this position, he joined the Building Workers' Industrial Union as

an Industrial Officer.  In 1977, he was appointed to the position of Assistant Secretary

of that Union.  On 23 February 1980, at the age of 26, he was elected as the Member

for Fremantle in the Legislative Assembly of the Western Australian Parliament.  He

was appointed Minister for Employment, Planning and Administrative Services and

Minister Assisting the Minister Co-ordinating Economic and Social Development in the

first Burke Ministry, which took office on 25 February 1983.  On 23 December 1983,

he became Minister for Minerals and Energy, whilst retaining the office of Minister
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Assisting the Minister Co-ordinating Economic and Social Development.  On

25 February 1986, he assumed the additional office of Minister for the Arts.  He

retained the portfolios of Minerals and Energy and of Arts at all subsequent times

relevant to the present term of reference.

10.5.9 Mr Parker claimed in his evidence that there was a general perception

that SECWA was, at the time of his becoming the Minister for Minerals and Energy,

somewhat out of control, regarding itself as "a government within a government", and

that it needed to be brought under control.  That task, he said, was part of the brief he

had in his ministerial capacity.  He lost little time after his taking over the portfolio in

delivering a lecture to the senior executives of SECWA on SECWA's financial position

and on the need for economies and for extra efforts.  The actions of Mr Parker in 1986,

leading up to the acquisition of the gas utility by SECWA, did not measure up to the

standards espoused by him in his lecture.

10.5.10 From the evidence presented to us, and from our observations of

Mr Parker as a witness, it is apparent that he is articulate and highly intelligent, with a

very quick mind.  He is extremely confident, to the point of arrogance.  It is quite

apparent that he made insufficient concessions to the limited experience which he had

accumulated up to the time when he became the Minister responsible for SECWA.

10.5.11 Soon after he took over his new portfolio, Mr Parker was made familiar

with the issues concerning the Fremantle Gas Co.  In particular, he was advised by

Mr Kingsmill of the importance of SECWA's acquiring the company.  He was also

advised of the policy underlying the Gas Undertakings Act and the means by which that

policy could be enforced.

10.5.12 On 18 January 1984, three of the directors of the Fremantle Gas Co

called on Mr Kingsmill.  Those directors were Mr E E Tomlinson, who had been

Chairman of the Board of the company for more than 30 years, Mr J K Jennings, a

Chartered Accountant, and Mr L A B Glaskin, who was the General Manager of the

company.  The purpose of the meeting, so far as the directors were concerned, was to

discuss the company's future gas supplies and their cost, particularly after March 1987,

when the company's entitlement to Dongara natural gas was destined to change.  The

meeting, however, took rather a different form from that which the directors anticipated,

because, at an early stage, Mr Kingsmill made reference to the prospect of the

company's being taken over and suggested that it should approach SECWA with the
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request that it acquire the company.  Mr Tomlinson recalled that the directors were told

that the initial approach would have to come from the company, because the Premier did

not want it to appear as if the Government was setting out to take over a private

company.  According to Mr Jennings, although his personal view was that, sooner or

later, SECWA would take over the utility, the directors made it clear to Mr Kingsmill

that the company had made record profits in the previous year and had made a

distribution of bonus shares.  They would therefore find it difficult to advise their

shareholders that the company should now be taken over.  The directors did not,

however, reject Mr Kingsmill's suggestion immediately.  They may even have shown

some initial interest in it.  Certainly, they took the matter back to their Board, which, a

short time later, decided that it was not interested in the sale of the company.

Mr Tomlinson telephoned Mr Kingsmill on 14 February and advised him accordingly.

Mr Kingsmill reported to Mr Parker in some detail as to what had occurred.  Thereafter,

it seems that it was generally accepted that the existing management of the Fremantle

Gas Co would not be interested in a voluntary sale of either the company or the gas

utility to SECWA.

10.5.13 In a report dated 15 February 1984, Edward Rushton Son and Kenyon

(Australasia) Pty Ltd, a valuer based in Sydney and Melbourne, at Mr Glaskin's request,

valued the plant, machinery, land and buildings of the company and of its wholly owned

subsidiary, Stirling Gas Services Pty Limited ("Stirling Gas") as at 31 January 1984.  It

placed a market value of $2,520,000 on the land, based upon its existing use, and a

value of $18,911,440 on the reticulation installation, plant, machinery, fixtures and

fittings, equipment and motor vehicles.  The plant and machinery were valued on a

depreciated replacement cost basis, taking into account their age, obsolescence,

remaining working life and the standard of maintenance they had enjoyed.  The motor

vehicles were valued at market value.  Some items, such as goodwill, were expressly

excluded from the valuation.  There is no suggestion that this valuation was passed on

to SECWA or to any member of Government.  It was, however, to form the basis of

subsequent revaluations of the company's assets, enabling the company to issue bonus

shares.

10.5.14 Mr Glaskin wrote to Mr Parker on 2 March 1984,  requesting, pursuant

to section 18(4) of the Gas Undertakings Act, the Minister's approval to the disposition

by the company of four lots of land in Fremantle, which then were being used only for

the purposes of a car park.  The land in question was adjacent to the company's offices

in Cantonment Street, Fremantle, and had previously been the site of gas holders and
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gas compressors which, since natural gas had become available, were no longer required

in its operations.  Mr Glaskin indicated in the letter that the net proceeds of the sale

would be dealt with in accordance with the Act, and would be used within the

operations of the company.

10.5.15 Mr G R Blackman, who was then the Manager of Marketing at SECWA,

in a memorandum dated 23 March 1984, signed by Mr D W Saunders as Acting Deputy

Commissioner of SECWA, advised Mr Parker with respect to the company's request,

and indicated a lack of confidence that the Government would have any real control

over the distribution of the proceeds from the sale of the land if permission were to be

granted.  He pointed out that the amendment to the legislation which had given rise to

the requirement for the Minister's consent to the transaction had been designed to

prevent asset stripping in the event that control of the company passed into the hands

of groups who were not interested in maintaining the ongoing viability of the company

as a gas utility.  He also pointed out, however, that the disposal of the land in the present

instance was clearly not intended as an asset stripping device to the detriment of the

utility, and that there would be little ground for refusing the company permission to sell

the land.  He went on to remind the Minister that SECWA was concerned that the

company was creating bonus shares and possibly using its subsidiary company, Stirling

Gas, in order to circumvent the restrictions of the Gas Undertakings Act with respect

to the distribution of its profits to shareholders.  SECWA was also said to be concerned

with the extent of the company's retained earnings.

10.5.16 Mr Parker did not agree with the advice he had been given, noting on the

memorandum, "I think 2 can play the game they're up to", and he redrafted the positive

response which had been prepared by Mr Blackman, so that it expressed to the company

his own concern that actions might be taking place which were having the effect of

circumventing the Gas Undertakings Act.  Accordingly, he advised that he had decided

"to withhold permission ... to sell the lots referred to, or any other land, at this stage".

He added that any previous authority to sell land was thereby formally withdrawn.  The

existence of any power in the Minister to revoke a consent which had already been

granted is not readily apparent; but there is no suggestion that any prior consent was in

fact affected.  Mr Parker's attitude towards the Fremantle Gas Co at this time contrasts

markedly with his attitude towards the company after its control had passed to interests

associated with Mr Goldberg.
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10.5.17 SECWA continued to monitor closely the activities of the Fremantle Gas

Co, and by a memorandum dated 9 March 1984, Mr Kingsmill drew Mr Parker's

attention to a newspaper report that the company was proposing a 1 for 4 bonus share

issue.  He pointed out that the company had been able to distribute profits greater than

those ever envisaged by the legislation by issuing bonus shares to existing shareholders

and then paying dividends on the company's increased issued capital.  He noted that the

company then had an authorised capital of $5 million, divided into $1 shares, of which

3,750,000 shares had been issued.  He suggested that, although the Gas Undertakings

Act could be used to prevent the use of existing reserve funds for the purpose of making

bonus issues, the company could continue to issue bonus shares by adopting the

procedure of revaluing its assets.  He noted that the Act required the Minister's approval

of the terms and conditions of any proposed increase in the authorised capital of the

company, but that SECWA's legal advisers believed it most unlikely that the relevant

provision could be interpreted to include an absolute power of veto to prevent an

increase in authorised capital.  A potential problem was again identified with respect to

Stirling Gas, which was suspected of being used to divert profits from the parent

company, with those profits then being loaned back to the parent company on an interest

free basis.  Mr Kingsmill went on to point out once again the dilemma which SECWA

still faced in that, if the Act were to be amended to ensure that the statutory controls on

profits were effective, it would result in lower gas prices in the Fremantle area, thereby

further exacerbating the problem created by the difference between the company's tariffs

and those of SECWA.  On the other hand, as he saw it, a continuing high return to the

company's shareholders would put upward pressure on the value of the shares on the

open market, forcing up the price which the Government would have to pay if it

eventually decided to acquire the company.  He indicated that he was hesitant to

recommend a firm course of action until the Government made a decision as to its future

intention with regard to the company.  Subsequently, at a general meeting of the

company held on 29 March 1984, the shareholders resolved to issue the additional

bonus shares.

10.5.18 A further memorandum of advice, dated 22 March 1984, was forwarded

by the Australian Bank to SECWA, in which it was suggested that a bid of $5.00 to

$5.15 should be sufficient to enable SECWA to take over the Fremantle Gas Co and

advising on an appropriate strategy for this purpose.

10.5.19 On 23 March 1984, Mr Kingsmill forwarded to Mr Parker the advice

which had just been given by the Australian Bank, together with its earlier advice.  It is
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of interest to observe that, in the accompanying memorandum, Mr Kingsmill wrote that

he believed that, if any negotiations were to be conducted with the Fremantle Gas Co,

Mr Parker might wish the Government's own financial advisers to be present and, in any

case, he thought there would be some considerable merit in having representatives of

the Australian Bank backing either those financial advisers, or himself, if Mr Parker

decided that Mr Kingsmill should deal with the matter.  This sensible suggestion as to

the manner in which negotiations should be pursued with the company was not adopted

by Mr Parker in August 1986.

10.5.20 Some months later, on 31 August 1984, Mr Jennings wrote to Mr Parker,

requesting his permission for the company to adopt "tax effect accounting" and to

increase its authorised share capital from $5 million to $10 million.  In support of the

first request, Mr Jennings drew Mr Parker's attention to a qualification by the auditors

in the most recent annual accounts of the company, in which they noted that, in not

adopting tax effect accounting, the company had departed from a statement of the

accounting standards issued by Australian accounting bodies.  Had tax effect accounting

been adopted in those accounts, Mr Jennings pointed out that the effect would have been

to reduce the after-tax operating profit of the Group by $122,924.  It would appear that

section 13A of the Gas Undertakings Act required Ministerial approval for the adoption

of tax effect accounting by the company, as it was likely to involve the establishment

of an otherwise unauthorised reserve and therefore constituted an impermissible

application of profits under section 10(2).  The request for an increase in the company's

authorised capital was said by Mr Jennings to have been made to enable the company

to issue further shares at some later date "should it be necessary".  By this time, the

issued share capital amounted to $4,687,663, the nominal capital being $5 million.  The

fact was that the directors then had in contemplation another bonus issue of shares as

part of the celebrations to be associated with the centenary of the Fremantle Gas Co,

which was to occur in September 1985, although the letter only referred to the

difficulties which would ensue if the company wished to raise further capital in the

future.

10.5.21 On 21 September 1984, in a memorandum which had been prepared

primarily by Mr Blackman, Mr Kingsmill advised the Minister firmly to resist both

requests, on the ground that his approval would enable the company to distribute

increased profits to its shareholders, profits which he anticipated would be augmented

by the higher prices which were then being negotiated with certain of its customers.  He

did not advert to the perceived problem regarding the Minister's lack of power to refuse
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an increase in capital, to which he had referred some six months previously.  Neither the

memorandum, nor the attached comments in relation to the request, addressed the

inherent merits of tax effect accounting.  The requests highlighted for Mr Kingsmill the

ongoing problems to be expected from the continued operation of the company "as a

separate commercial entity".  He pointed out once more that the refusal of the requests

would inevitably lead to gas prices in the Fremantle area becoming "increasingly lower"

than those being charged by SECWA, with consequences for SECWA's marketing

activities as well as for the public credibility of the Government and of SECWA.  But

the alternative he saw was the channelling of what he regarded as "windfall" profits to

a relatively small group of shareholders, without any contribution to the solution of the

State's overall commitment to take gas from the North West Shelf.  He reiterated that the

continued issuing of bonus shares would substantially increase the market value of the

company, making outright purchase more expensive, possibly to the extent that a

takeover could never be justified economically without some form of direct Government

intervention.

10.5.22 Mr Parker did not respond immediately to the company's requests and,

by letters dated 30 October 1984 and 30 November 1984, Mr Jennings wrote to him

again, seeking his response.  It was not until 21 December 1984, nearly four months

after the requests had first been made, that Mr Parker acknowledged them, but only then

by indicating that the company's proposals raised a number of significant issues which

required full consideration and that the matter was being treated as a priority issue.

10.6 Takeover offer for the Fremantle Gas Co by J N Taylor Holdings

Limited

10.6.1 On the same day Mr Parker wrote to Mr Jennings, 21 December 1984,

the Bell Group, then controlled by Mr Holmes a Court, announced what was described

in the press as its "expected takeover bid" for the Fremantle Gas Co through J N Taylor

Holdings Limited ("J N Taylor").  It came as no surprise when Mr Tomlinson

immediately wrote to the shareholders of the company, advising them not to take any

action in relation to the offer, pointing out that this was merely a "paper" offer.  The

formal offer of J N Taylor was not made until 21 January 1985, after a delay caused by

legal proceedings which had been instituted by the Fremantle Gas Co to restrain its

circulation.  The offer was of 12 shares in J N Taylor for each five shares in the

Fremantle Gas Co.  Initially, the offer was open until 22 February 1985.  It was later

extended to 8 March 1985.
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10.6.2 Mr Kingsmill said in his evidence that, prior to the formal takeover bid,

he had been aware of a great number of rumours in the financial world that a bid was

"definitely on".

10.6.3 On 7 January 1985, Mr Tomlinson, Mr Jennings and Mr Glaskin,

together with another director of the company, Mr Peter Kyle, who was also a solicitor,

secured an appointment with Mr Parker in order to follow up the company's still

unanswered requests.  The meeting was not a success.  Mr Jennings indicated that

Mr Parker's response to their request in relation to an increase in the capital of the

company was to indicate that they were "a mob of little scoundrels" who had no good

reason for wishing to increase the capital, and that all they wanted to do was to

circumvent the Gas Undertakings Act by making distributions of bonus shares.

According to Mr Tomlinson, Mr Jennings and Mr Glaskin, Mr Parker was most

discourteous to them.

10.6.4 In his evidence, Mr Kyle, while conceding that he did not remember

exactly, expressed his belief that he had suggested to Mr Parker that one possible use

for an increase in capital at that stage could have been the raising of new capital by the

issuing of shares to a major new shareholder.  He firmly maintained, however, that, had

he done so, it would only have been in the context of suggesting that this was

theoretically a possible use of an increase in the authorised capital which did not

necessarily involve the issuing of bonus shares.  He denied having told Mr Parker that,

if an increase in capital were to be agreed to, rather than issuing bonus shares, the

directors might use the increased capital to seek a new shareholder for the purpose of

thwarting Mr Holmes a Court.  Nor, on his evidence, did anyone else say that to

Mr Parker.  He acknowledged that, at this time, the urgency associated with meeting

Mr Parker had been created by the existence of the takeover bid; but he maintained that,

in his opinion, no possible benefit could have been obtained by the introduction of a

new shareholder by the issuing of shares.  What could have been achieved, he said, was

the capacity to attract an alternative bidder for the company, assuming that the value of

the company's shares could be increased beyond the current market value, which he

considered was dictated entirely by the level of dividend which could be declared by the

company.  He accepted that any restriction on dividends became irrelevant if there were

a buyer for the capital of the company as a whole, because that buyer might be looking

at the asset backing.  He also acknowledged that the rationale for the directors' approach

was quite clearly that, without an increase in authorised capital, it was not possible to

maintain a commercially realistic level of return for shareholders in the context of the
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restrictions under the Gas Undertakings Act.  Mr Kyle clearly recognised that the

statutory restrictions on the payment of dividends reduced the market value of the

shares.

10.6.5 It might be added that little consideration appears to have been given to

any possible restrictions on the powers of directors of a company to issue new shares,

other than bonus shares, when they have notice of a takeover offer.  Mr Glaskin seemed

to have believed that the company could not even issue bonus shares whilst a takeover

offer was current.  On the basis that bonus shares would be issued pari passu to all

existing shareholders, this belief would not appear to have been soundly based.

Mr Jennings' evidence, which we accept, was to the effect that the issuing of bonus

shares was designed to keep the company's shareholders happy and thereby to ward off

a takeover.  This would certainly not have involved any impropriety.

10.6.6 Mr Parker's version of the meeting was rather different from that of the

directors.  First, he claimed that the directors pressed for a meeting only when they

contacted his office in the early part of January.  This gives quite inadequate weight to

the preceding correspondence.  He also claimed that Mr Kyle indicated at the meeting

that, on this occasion, rather than using an increase in the authorised capital for the

purpose of issuing bonus shares, the directors might use it to seek a new shareholder in

order to thwart the bid by J N Taylor.  Mr Parker said he became somewhat testy with

the directors and accused them of hypocrisy, in that, while professing adherence to a

free market philosophy, they were asking him, a Labor Party Minister, to help them to

ward off the forces of the market.  He said he indicated that he would only agree to an

increase in the authorised capital of the company for the purpose of raising capital for

extensions to the plant and mains, and that he would not agree to any increase in the

capital for the purpose of enabling the directors to issue bonus shares, because he

believed the shareholders had already been well looked after.  Apart from other

considerations, Mr Parker's version, if accepted, might indicate an intention on the part

of the directors to issue shares for an improper purpose.  We do not accept that this was

the case.  In any event, Mr Parker, on his evidence, by the end of the meeting, at the

latest, had formed a preliminary view that the request for an increase in capital should

be refused.

10.6.7 Mr Parker's attitude at this time may well have been in favour of assisting

the bid by J N Taylor.  He was a friend of Mr Holmes a Court and was well disposed

towards him.  At the request of Mr Parker, Mr N B May, who was the Secretary and the
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in-house solicitor of SECWA, wrote to the Crown Law Department on 9 January 1985

(the letter is erroneously dated 1984), concerning, inter alia, certain undertakings which

were being sought by J N Taylor in relation to its offer.  The advice sought was whether

the Minister was empowered to give those undertakings, which were that the legislative

restrictions imposed on the Fremantle Gas Co and on gas undertakers would be confined

to the Fremantle Gas Co, and that those restrictions would not be imposed on J N

Taylor, or on any company related to J N Taylor, as a consequence of the acquisition

of the Fremantle Gas Co shares by J N Taylor pursuant to the offer.

10.6.8 Shortly after his meeting with the directors, by letter dated 11 January

1985, Mr Parker wrote to the Fremantle Gas Co formally refusing both of the requests

contained in Mr Jennings' letter of 31 August 1984 and enclosing a media statement,

ostensibly in connection with the proposed takeover offer by J N Taylor, in which he

indicated that he had, at their request, met separately with the Board of the Fremantle

Gas Co and with Mr Holmes a Court.  Although it was true to say that their meeting had

been held at the request of the Board of the Fremantle Gas Co, the implication that it

had been arranged, so far as the company was concerned, in connection with the

proposed takeover offer was somewhat doubtful, and it was denied by Mr Jennings.

The meeting with Mr Parker had been arranged to obtain his response to a long

outstanding request.

10.6.9 In his media statement, Mr Parker correctly pointed out that the making

of the takeover offer did not require any permission from him, and he noted that

Mr Holmes a Court had drawn his attention to the condition in the offer which required

that J N Taylor be satisfied, prior to the closing of its offer, that it had from him the

undertakings already referred to.  Although Mr Parker said in his statement it was

premature to make a decision on this matter, and he would need to obtain further advice

from the Crown Law Department as to his precise discretion, he added that he could see

nothing at that stage to suggest that he would be other than inclined to give the

undertakings sought.  That Mr Parker was prepared to make such a statement in the

context of a takeover battle, before he had obtained legal advice, is surprising,

particularly in the light of the following observation, that it was not his intention in any

sense to interfere in any market forces that might be at play in the matter, but merely to

meet his obligation to satisfy the gas consumers in the franchise area.  In view of the

fact that the restrictions referred to in the offer, and to which the undertakings related,

were imposed by legislation, it could hardly have been unexpected that the subsequent

advice received by Mr May from the Crown Law Department, dated 1 February 1985,
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and conveyed to Mr Parker, was that it was quite beyond the Minister's competence to

give any legally enforceable undertakings of the kind which had been requested.

10.6.10 A press report of 26 January 1985 suggested that Mr Parker had given

the requested undertakings, but there was no evidence that he had in fact done so, and

a memorandum of 31 January 1985, written by Mr May to Mr Parker, confirmed that

Mr May was not aware of the Minister's having given any undertaking to J N Taylor.

In any event, on 22 January 1985, J N Taylor had declared all offers to be free of the

condition with respect to undertakings.  Its offer was finally declared free of all

conditions on 27 February 1985.

10.6.11 In the meantime, Mr Holmes a Court had been in contact with Mr Parker.

He had given Mr Parker a copy of a letter of advice from his solicitors, setting out what

were perceived by them to be difficulties in the Gas Undertakings Act.  Mr Parker

advised Mr May that he understood that Mr Holmes a Court would be writing to him,

seeking to have the Act amended in order to avoid its application to any holding

company of the Fremantle Gas Co.  It does not appear whether Mr Holmes a Court did

write to Mr Parker.  If he did, the Act was certainly not amended in this manner.

10.6.12 Mr Kingsmill said he received telephone calls during January 1985 from

either Mr Tomlinson or Mr Jennings expressing concern at the takeover bid.

Mr Kingsmill himself had some concern about the offer from J N Taylor, because

Mr Holmes a Court had access to deposits of gas in the Perth Basin and he considered

that, if the bid were to succeed, Mr Holmes a Court had the capacity to turn the

Fremantle Gas Co's franchise area into an enclave.  At this time, the general perception

within SECWA was that, if the Fremantle Gas Co should fall into the hands of the Bell

Group, Mr Holmes a Court would have an opportunity of using it as a commercial

weapon against SECWA at a time when SECWA was hard pressed to place in the

market the quantity of North West Shelf gas for which it was required to pay.

10.6.13 The Part B statement in relation to the offer of J N Taylor was issued by

the Fremantle Gas Co on 31 January 1985.  It recommended the rejection of the offer

as being "totally inadequate".  Accompanying the statement was an assessment of the

value of the offer by J B Were & Son, a firm of sharebrokers who had been engaged by

the Fremantle Gas Co to prepare a report on whether the offer was fair and reasonable.

They considered the value of the offer to be $2.93 per share, valuing J N Taylor's shares

on an earnings basis, or $3.38 per share, valuing the shares on an asset backing basis.
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The most recent sales of shares in the Fremantle Gas Co on the Stock Exchange ranged

from $3.95 to $4.00.  It was pointed out that the offer made no provision for a premium

over the share price prevailing prior to the bid, thereby imputing no value to the passing

of control of the company.  They advised that a price of $4.00 cash per share was the

minimum which would appear to be a fair and reasonable price to obtain control of the

company.  It is of more than passing interest that J B Were & Son indicated that

restrictions on the capacity of the Fremantle Gas Co to issue bonus shares and the

Minister's expressed refusal in his statement of 11 January 1985 to approve increases

in capital "obviously affects the ongoing value" of its shares, although it was noted in

their report that the Minister's current stance was not necessarily permanent and could

be reversed if he were satisfied that certain conditions were met.

10.6.14 It appears that, at the request of Mr T R Eastwood, the Managing

Director of Wesfarmers, Mr Kingsmill met Mr Eastwood and the General Manager

(Industrial) of Wesfarmers on 13 February 1985.  Mr May was also present.  The

purpose was to discuss the takeover bid by J N Taylor.  Wesfarmers, it seems, had

acquired a significant interest in the Fremantle Gas Co in order to protect itself against

a possible takeover of that company by Boral Limited.  Mr Eastwood was seeking

information as to what action SECWA proposed to take before his company decided

whether to sell its shareholding or to remain as a minority shareholder.  Mr Kingsmill

indicated that the Commission did not propose to enter the market and purchase the

company's shares and Mr Eastwood responded that Wesfarmers would consider its

position.  Mr Kingsmill suggested that Mr Eastwood should seek a private meeting with

Mr Parker in order to discuss the position regarding the Fremantle Gas Co before

making a final decision.  He later advised Mr Parker of his meeting; but there was no

suggestion that there was any subsequent meeting between representatives of

Wesfarmers and Mr Parker, and Mr Parker denied having spoken to any of its

representatives.

10.7 Involvement of Mr Burke, Mr Parker and Mr Connell in mounting

a competing takeover offer for the Fremantle Gas Co

10.7.1 There were substantial conflicts in the evidence as to when and how

Mr L R Connell and Mr Goldberg came to consider the making of an alternative offer

for the Fremantle Gas Co.  Mr P G Cross, an executive of Asha Capital Corporation Ltd

("Asha"), claimed that he had investigated the Fremantle Gas Co in the last three months

of 1984 with a view to interesting the Barrack House Group in the possibility of its
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taking over the company and thereby enabling it to merge a small natural gas producer

with a reticulation company.  Mr Cross claimed that he had discussions on this subject

with Mr Goldberg late in January 1985.  By then, he said, it had become apparent that

the Barrack House Group was no longer interested in his proposal.  He told

Mr Goldberg that, because so much would have to be paid for the acquisition of the

company, it could not be operated profitably.  He said it would have to be acquired and

sold on to someone who, he thought, would have to be a non-taxpaying body.  The

obvious body was SECWA.  He claimed that he suggested to Mr Goldberg that there

would be a profit of $15 million in such a deal.  He gave Mr Goldberg, he said, a copy

of his report in late February, not thinking that Mr Goldberg could raise the required

cost of acquisition.  Mr Cross claimed that a cashflow which he provided to

Mr Goldberg showed that he could hold the company for three years, if interest on his

borrowings were capitalised, and make a profit of $3 million or $4 million, even if the

worst came to the worst.  But he went on to add that he told Mr Goldberg that the

venture could not be financed by him unless he had a guaranteed takeout.  He also

claimed that he told Mr Goldberg that anyone who knew he was in financial trouble

would be able to "take [him] to the cleaners", because the "downside" was enormous.

10.7.2 The Commission was not able to secure a copy of the Asha report.  If the

Barrack House Group had received and retained a copy of the report, it has since been

destroyed.  Mr Cross claimed that, when he spoke to Mr Goldberg subsequently, the

latter denied having taken the idea from Mr Cross.  Mr Goldberg, in one of his

"declarations", referred to his having discussed the Fremantle Gas Co with Mr Cross,

and "receiving a paper of some sort from him", although he denied that Mr Cross

presented to him the idea of a full price purchase with the guarantee of a later sale to the

Government.  Neither in the documentation before us, nor in the evidence of any other

witness, can anything be found to support the view that the preliminary work of

Mr Cross was the catalyst for the offer by Western Continental Corporation Limited

("Western Continental"), and we do not believe that it was.

10.7.3 Mr Connell's evidence initially was that, at some time in January 1985,

he was contacted by telephone by the Premier, Mr Burke, in relation to the takeover

offer by J N Taylor for the Fremantle Gas Co.  In cross-examination, he conceded that

the telephone call could have been in December 1984.  Finally, he said the call would

not have been before 29 January 1985, or it could have been in February 1985, because

he had spent the earlier part of the year in New Zealand and in holidaying in the south

of the State.  Mr Connell suggested that he was probably aware of the bid before he
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received this call, although he had not considered personally becoming involved in a

takeover battle.

10.7.4 At the time of the telephone call, Mr Connell said he had a close

relationship with Mr Burke, in that Mr Burke would communicate with him regularly,

seeking his views on a range of matters and they were able to communicate frankly with

each other.  As he described it, it was fair to say that Mr Burke had a direct line to him

and, for his part, he could call Mr Burke when he felt he wanted to do so, in the

expectation that Mr Burke would take his call.  The approach which he said was made

to him by Mr Burke concerning the Fremantle Gas Co did not come as any great

surprise to him.  We accept that the relationship between Mr Burke and Mr Connell at

this time was essentially as Mr Connell described it.

10.7.5 Mr Connell said Mr Burke told him that the Government did not want

the takeover bid to succeed, and that the Government was itself interested in acquiring

the company at some time in the future.  Mr Burke, he said, wanted him to consider the

matter and told him that Mr Parker would be in touch with him later in order to put him

in the picture.  It was made clear to him that Mr Parker was to have the conduct of the

matter so far as the Government was concerned.  As he understood it, the purpose of his

being consulted was to see whether the bid which was on the table could be prevented

from succeeding, and an alternative purchaser found, from whom, at some later date, the

Government could acquire the asset.  Mr Burke, he said, indicated that the purchaser

could not be either himself or Mr Alan Bond, as this could cause complications with

Mr Holmes a Court.  He said there was a discussion at the time of Mr Burke's view that

it would not be good for either Mr Burke or himself to be at the centre of any further

furore, such as had resulted from the Ashton Diamond Venture, and they discussed the

need for Mr Connell to play a low-key role in future Government dealings until the

storm had blown over.  Mr Connell said the clear understanding was that any acquisition

he arranged would be of a short term nature.  There was also, he claimed, a clear

understanding that there would be a profit in it for him.  Mr Connell was not very

precise on what was said on this subject at the time; but he maintained that the basis of

his suggested involvement was that it would give him a reasonable return.  He made it

clear that he did not want to be pinned down to what his return would be, or to any

formula, because he did not really know with what he was dealing at the time.  This was

a view expressed by him throughout his evidence.
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10.7.6 Mr Connell said he was contacted by Mr Parker by telephone on the

same day, or on the following day.  Mr Parker told him that he would like to discuss the

position of the Fremantle Gas Co with him.  He believed that, within a short time, he

went to Mr Parker's office.  He recalled Mr Parker's expressing concern that, if the

J N Taylor bid were to succeed, the Government would be forced to take out J N Taylor

at a very substantial price.  Mr Parker, according to Mr Connell, conveyed to him that

the Government would want to acquire the utility for the same reasons it did not want

it to fall into the hands of Mr Holmes a Court or of anyone else.  The time frame was

non-specific, but relatively short in order to allow for a new bid to succeed and then for

a sale to be negotiated.  Mr Connell held the view that they were talking in months,

probably a period of some six months.  He said it was always the intention to sell the

utility on to the Government.  That was part of the arrangement.  He could not recall any

mention of the price which would be necessary to pay out J N Taylor.  He said that

Mr Parker was under no misapprehension that he himself would be expecting to make

a profit.  He had no further recollection of the meeting, following which he started to

investigate the available options with respect to the acquisition of the Fremantle Gas Co.

10.7.7 Mr Leon Musca, a solicitor who acted for both Mr Connell and

Rothwells Limited ("Rothwells"), described a conversation which he said he had with

Mr Connell in February or early March 1985.  Mr Connell himself could not recall

whether he mentioned to anyone the subject of his telephone call from Mr Burke.

Mr Musca, however, claimed that Mr Connell told him, with what Mr Musca described

as subdued glee, of having spoken to Mr Burke and having been given "a deal" in

relation to the Fremantle Gas Co.  He told Mr Musca that he could not be "up front"

about it by reason of the political sensitivity of the matter.  His involvement was to be

secret.  He had to get someone else to be front man for him, that person being

Mr Goldberg, with whom he would share the profits equally.  Mr Connell spoke of there

being $20 million in the deal.  It involved a "takeout" by SECWA after an interval of

some six or 12 months to allow for the political sensitivity of the matter.  Mr Musca said

his impression was that Mr Goldberg was going to be Mr Connell's man and that

Mr Parker was going to be Mr Burke's man.  It was pointed out on behalf of Mr Burke

that the conversation between Mr Musca and Mr Connell was said to have taken place

whilst two other persons whose identity Mr Musca could not recall were present,

notwithstanding Mr Connell's evidence that Mr Burke had asked him not to make any

comment about the phone call.  Furthermore, the reference at this time to a profit of

$20 million might be said to conflict with Mr Connell's evidence that there had been no

discussion with Mr Burke on the amount of the profit which he would receive from the
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arrangement and that he did not really know with what he was dealing; but it would not

be at all surprising had Mr Connell himself speculated as to the profit which could be

generated from the deal.  Interestingly, the figure of $20 million is the figure which was

referred to in the later discussion which Mr Musca claimed occurred just before the end

of Rothwells' financial year on 31 July 1986.  It may be that Mr Musca was

endeavouring in this part of his evidence to justify his later actions, or it may be that

Mr Musca was confusing the two discussions.

10.7.8 We have approached the evidence of Mr Musca with some caution.  We

consider that portions of his evidence in this term of reference bear the hallmarks of

exaggeration.  He was always careful to show himself in the best possible light.  But he

did not always lend support to Mr Connell.  At times he appeared to be endeavouring

to put him down.  However, in the end, we accept that Mr Connell did speak to

Mr Musca about the matter, generally as Mr Musca indicated.  We do not place a great

deal of reliance on Mr Musca's recollection of the timing of his discussion with

Mr Connell, by reason of his having read newspaper reports of Mr Connell's evidence

before giving his own evidence.  The significance of Mr Connell's almost

contemporaneous conversation with Mr Musca is that it rebuts any suggestion of recent

invention on the part of Mr Connell.  At the time it took place, there was no apparent

motive for Mr Connell to fabricate a story.

10.7.9 Mr Burke's evidence differed markedly from that of Mr Connell.  He

denied orchestrating any attempt to defeat Mr Holmes a Court.  He said it was

Mr Connell himself who had raised with him the issue of the Fremantle Gas Co on an

occasion when Mr Connell was with him in the Premier's office in the Capita Building,

St George's Terrace, Perth, in relation to another matter.  Mr Connell, he said,

complained to him about what he thought was the favoured treatment being displayed

by the Government towards the bid by J N Taylor and, in particular, in relation to

unspecified assurances which were said by Mr Connell to have been given to

Mr Holmes a Court after the bid had been launched.  No doubt this was intended to be

a reference to the undertakings referred to in the conditions of the takeover offer, there

being no other assurances identified.  It may readily be accepted that, at this time,

Mr Connell believed Mr Parker was quite close to Mr Holmes a Court, as, indeed, he

was.  Mr Burke claimed that his response to Mr Connell's complaint was that the

Government had not given favoured treatment to the bid, and that anyone who wished

to bid for the company would receive the same treatment from the Government.  He said

he specifically recalled telling Mr Connell there was not, and there could not be, any
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undertaking to Mr Holmes a Court that the Government would purchase the Fremantle

Gas Co from him.  Why, if Mr Burke's evidence is accepted, the question of a purchase

by the Government from a successful bidder should have been raised at all is a little

surprising.  In any event, Mr Burke said he told Mr Connell on this occasion that he did

not know a great deal about the matter and, in particular, he did not know anything

concerning the assurances which Mr Connell claimed had been given to

Mr Holmes a Court.  He said he immediately took Mr Connell to Mr Parker's office,

which was on another floor of the Capita Building, where a further discussion took

place.  Mr Burke's evidence was that he told Mr Parker that Mr Connell had complained

about Mr Holmes a Court's having received favoured treatment, and he had assured

Mr Connell that Mr Holmes a Court had not received any such treatment.  He said that

Mr Parker repeated his assurance and that he then left almost immediately.  He had the

impression "or feeling" that Mr Connell also left almost at once.  On Mr Burke's

evidence, this had been a somewhat inconsequential meeting.  If, as is likely, the contact

between Mr Burke and Mr Connell had taken place after 22 January, the need for any

assurances had already vanished.

10.7.10 Mr Parker's evidence was consistent on a number of significant points

with that of Mr Burke.  He agreed that Mr Burke had brought Mr Connell to his office,

and he added that Mr Connell had told him that he had approached Mr Burke.  This, he

said, was the first occasion on which he had sat down in a meeting with Mr Connell and

held discussions with him.  He placed the meeting as having occurred some weeks

before the eventual announcement of a counter offer.  His recollection was that

Mr Burke was present for the whole of the meeting, which lasted for approximately

15 minutes.  Mr Burke said words to the effect that Mr Connell had been complaining

to him that Mr Parker had been showing favouritism towards Mr Holmes a Court in the

takeover.  Mr Connell then went on to say that he had seen various statements, that there

had been speculation in the press and it appeared to him that J N Taylor was being given

the Fremantle Gas Co "on a platter".  He said he had formed the view, from some of the

press comments, that Mr Parker had been assisting in this, and that there was perhaps

some deal between Mr Holmes a Court and the Government or Mr Parker to the effect

that Mr Holmes a Court would buy the company and sell it on to the Government.  The

basis for any such view is obscure.  On Mr Parker's evidence, Mr Connell stated that he

did not see why other businessmen, such as himself, should be shut out.  In response,

Mr Parker said he told Mr Connell that his assumptions were entirely wrong, it was a

matter for the market place, and they were not going to interfere in the market place.

He said he informed Mr Connell that he had previously told Mr Holmes a Court that
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they would like to talk to him about buying the utility and he added that, if Mr Connell

himself was interested in buying the utility, and if he ended up acquiring it, they would

like to talk to him about buying the utility.  He said he told Mr Connell that, if he were

interested, he should talk to Mr Kingsmill, because the Fremantle Gas Co was very

much his "baby".  He added that he thought he had informed Mr Connell that he would

tell Mr Kingsmill of Mr Connell's interest.  He maintained that there was no suggestion

of any "deal" with Mr Connell.

10.7.11 In his evidence, Mr Parker said he was not sure whether he mentioned

to Mr Kingsmill that Mr Connell had been to see him in company with Mr Burke.  He

later claimed that, by reconstruction, not having a specific memory, he thought he had

told Mr Kingsmill about his meeting with Mr Burke and Mr Connell, and of his having

told Mr Connell that, if he were interested, he should talk to Mr Kingsmill.  He

maintained, however, that he had told Mr Kingsmill that Mr Connell was expressing

interest in the Fremantle Gas Co and that he was complaining about what he saw as

some sort of arrangement between Mr Parker and Mr Holmes a Court, which did not

exist.  Later in his evidence, he said he had told Mr Kingsmill either that he should

contact Mr Connell or that Mr Connell was to contact him.  He "thought" Mr Kingsmill

might have said, "Well, what should I say?", to which he had responded, "Tell him

exactly what we've told everybody else, but, you know, helpful".  None of this had

previously been put to Mr Kingsmill by Mr Parker's counsel.  Mr Parker was absolutely

positive that he did not at any time suggest to Mr Kingsmill that he might care to direct

the directors of the Fremantle Gas Co towards Mr Connell.

10.7.12 If, at this stage, Mr Connell had been seriously contemplating making

a counter offer, a rather more substantial discussion than that described by Mr Burke

and Mr Parker might have been anticipated.  Neither Mr Burke nor Mr Parker suggested

that Mr Connell had told him anything about any plans he might have had in relation to

the acquisition of the Fremantle Gas Co.  Their evidence as to the assurances which

Mr Parker was said by Mr Connell to have given to Mr Holmes a Court was vague and

provided no basis for any complaint by Mr Connell at the time at which Mr Parker

placed the meeting, "some weeks" before the counter offer.  There is no suggestion that

Mr Connell made any contact with Mr Kingsmill after the alleged meeting.

10.7.13 Mr Parker claimed that, subsequent to his meeting with Mr Burke and

with Mr Connell, he had no further communication with Mr Connell concerning the

Fremantle Gas Co before Mr Connell reappeared as Mr Goldberg's adviser in the
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purchase negotiations which, according to him, commenced on 20 June 1986, on which

day, he said, the first specific proposal for the purchase of the gas utility by SECWA

was put to him.  He did, however, indicate that he had some contact with Mr Connell

in the second half of 1985 and early in 1986 in relation to the construction of an

ammonia urea plant, a subject which generated in Mr Connell some animosity towards

Mr Parker.

10.7.14 Mr Burke claimed that his next recollection of the matter, after the

meeting in Mr Parker's office, was a discussion with Mr Parker at Parliament House, in

the course of which Mr Parker indicated that there was a concern on the part of the

directors of the Fremantle Gas Co in relation to the takeover bid by Mr Holmes a Court.

Mr Burke said he considered that it would be very unwise, politically, in the course of

a takeover bid, for a Government instrumentality to enter the market with a competing

bid.  He said he told Mr Parker it had to be made clear that SECWA could not interfere

in any way.  He said in his evidence, initially, that he did not think he had an attitude

towards the bid of Mr Holmes a Court and he did not recollect his ever having discussed

with Mr Parker whether he favoured the bid or whether he told Mr Parker that, if

successful, it might create difficulties in the future.  He could, however, recall

Mr Holmes a Court's telephoning him and his making it clear to Mr Holmes a Court that

there could be no commitment by the Government to the purchase of the Fremantle

Gas Co.

10.7.15 Mr Burke later modified his evidence in relation to his not having an

attitude concerning the bid by Mr Holmes a Court.  Over time, he said, he did form an

attitude towards it, although he then said that it was an "opinion" rather than an

"attitude".  His opinion was that Mr Holmes a Court would be a difficult person to deal

with.  But he maintained at first that his state of mind did not reach the point where he

thought it would be a good idea if Mr Holmes a Court did not succeed.  When the terms

of an earlier interview with officers of the Crown Law Department were put to him, he

accepted he had told those officers that, as things developed, he thought it would be a

good idea if Mr Holmes a Court did not get the Fremantle Gas Co, for the reason that,

if SECWA were ultimately to acquire it, it would have to pay more for it and it could

also be politically embarrassing if SECWA tariffs were appreciably higher than those

of the Fremantle Gas Co.  The main thing, he said in his interview, was that

Mr Holmes a Court was a notoriously difficult man to deal with and he was, apart from

being close to the Government, a formidable and powerful person.  He had a good

knowledge of politics and where to apply the pressure when it came to political wills.
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He was an opportunist, said Mr Burke, who saw an opportunity and could be difficult

to deal with after capitalising on it.  When asked in the Commission as to whether this

accurately reflected his state of mind in 1985, Mr Burke responded that he did not know

whether it reflected his state of mind throughout the whole period, or whether it was a

state of mind which developed as he considered what had happened.  We have no doubt

from the terms of the interview that Mr Burke was then speaking of his attitude towards

Mr Holmes a Court in 1985, at the time of the J N Taylor offer.  Why, then, was he so

reluctant to concede that he was doing so?  The only rational explanation is that he was

reluctant to concede that, at the material time, he was not in favour of J N Taylor's offer

succeeding, which we believe to have been his state of mind in the first quarter of 1985.

10.7.16 Reverting to the subject matter of his discussion with Mr Parker in

Parliament House, Mr Burke said he told Mr Parker, in relation to the concern of the

directors of the Fremantle Gas Co regarding the takeover bid by Mr Holmes a Court: "If

they want someone to fight Holmes a Court, send them to Connell or send them

somewhere else.  The SEC won't do that."  His statement to the Crown Law Department

officers as to what he had told Mr Parker was then put to him.  In his statement,

Mr Burke had referred to Mr Parker's advice that Mr Tomlinson, the Chairman of the

Fremantle Gas Co, was "driving them all mad" and that he was going to see

Mr Kingsmill.  Mr Burke then stated: "Well, the SEC can't get involved in fighting

Holmes a Court.  Send him down to see Connell if he wants someone to fight Holmes

a Court.  Connell is interested."  Mr Burke accepted that his statement was correct as

to his recollection of his conversation with Mr Parker in Parliament House, although

Mr Parker himself strongly denied that Mr Burke had spoken to him in this way.  It will

be recalled that Mr Kingsmill's evidence was that, in January 1985, he received

telephone calls from either Mr Tomlinson or Mr Jennings, expressing concern at the

takeover bid.

10.7.17 In the course of his cross-examination by counsel for Mr Parker,

Mr Burke plainly endeavoured to diminish the significance of his evidence of the

conversation with Mr Parker, which, he said, had taken place in the Chamber while a

debate was taking place.  Asked whether Mr Parker had said anything to acknowledge

what he had said, his response was that, as best he could recall, Mr Parker had not

replied to him.  He also responded in the negative to a further question asked of him as

to whether, subsequent to that conversation, Mr Parker told him anything in relation to

his sending, or arranging for, the directors of the Fremantle Gas Co to see Mr Connell.

He denied that anything which Mr Parker subsequently said to him in any way indicated
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that he had understood, or registered, or even heard, what Mr Burke had said about

sending the directors around to see Mr Connell.  Mr Burke maintained that the first time

he heard that the directors had seen Mr Connell was when he had read about it in a

newspaper.  We found Mr Burke's concessions in the course of his cross-examination

quite unconvincing.  They were clearly designed to dissociate himself and Mr Parker

from the introduction of Mr Connell to the directors of the Fremantle Gas Co.  It must

have been an extraordinary conversation between the two of them if what Mr Burke said

was not understood or even heard by Mr Parker.

10.7.18 Mr Burke also stated in the course of his cross-examination that, in

October 1986, when he had been preparing for a debate in Parliament regarding the

acquisition of the gas utility by SECWA and had been discussing the matter with

Mr Parker, Mr Parker had not said anything to him to indicate that he had been

responsible for the directors having been sent to see Mr Connell.  Nor, he said, at any

time subsequent to the successful takeover by Western Continental, had Mr Parker ever

indicated to him either that he had asked Mr Kingsmill to arrange for the directors of the

Fremantle Gas Co to see Mr Connell, or in any other way  arranged for the directors to

see Mr Connell.  Furthermore, Mr Parker had told him that his negotiations had been

strictly with Mr Goldberg and he had not had any negotiations with Mr Connell.  The

last statement is quite inconsistent with Mr Parker's own evidence as to the critical

meeting held at Mr Connell's house on 26 August 1986, to which we refer in section

10.27.  Mr Parker endeavoured to explain away this inconsistency by saying that

Mr Burke had asked him a question in the context of its being suggested that, somehow

or other, there was some deal or arrangement between himself and Mr Connell from the

outset and that he had indicated that he had not had any negotiations or discussions with

Mr Connell.  He did not recall Mr Burke's asking him specifically about the purchase

negotiations in July/August 1986.  This part of Mr Parker's evidence appeared to us to

be evasive and quite lacking in conviction.

10.7.19 Mr Parker, when asked whether he felt any desire to cover up the

involvement of Mr Connell, replied that, certainly, Mr Connell was a controversial

character by August 1986 and he did not think he would have been very keen to

advertise his involvement, but he would not have used the words "cover up".  He said

he would not have volunteered the fact that Mr Connell was involved, because there had

been past criticism of his involvement with the Government.  Nevertheless, he claimed

to have seen Mr Connell simply as being Mr Goldberg's financial adviser in 1986.



10 - 39

10.7.20 It was argued that, in January 1985, there was no apparent likelihood of

the J N Taylor offer being successful, and all Mr Burke would have had to do to ensure

that it did not succeed was to announce that the undertaking sought by

Mr Holmes a Court would not be given.  We attach little weight to this argument.  As

it later emerged, the J N Taylor bid very nearly did succeed, and it probably would have

done so had a rival bid not been forthcoming.  So far as the requested undertaking was

concerned, the relevant condition was waived at a very early date and declining to give

the undertaking in the circumstances would have had a minimal impact upon the success

of the bid.  It was further contended that Mr Connell's evidence should be rejected by

us.  It was said, for example, that the evidence of his phone call from Mr Burke came

out in dribs and drabs and became more detailed and precise as his examination

proceeded.  That observation might be said to be true of a great deal of Mr Connell's

evidence, even when his evidence was strongly supported; but it has to be recognised

that his evidence was being led without the benefit of a full proof of his evidence.  It

was also said that no supporting documents were produced by Mr Connell; but he was

clearly not a record keeper, and much the same comment can be made of Mr Parker in

relation to events in which it was accepted that he was involved.  Then the suggestion

was made that he was tailoring his evidence after he had heard the evidence of others.

Mr Connell conceded that, before the establishment of the Royal Commission, he

considered he was being used as a scapegoat and desired to ensure, as he expressed it,

that some of the blame was shared by other people.  He sought to achieve this by

employing a public relations firm with a view to disseminating to the public, through the

media and through the Opposition, material adverse to those he claimed were using him.

He was known to have said that, if a Royal Commission were called, he would "drop

a bucket on the Government".  We have considered carefully all the submissions put to

us by counsel representing Mr Burke and Mr Parker and we acknowledge the substance

of their arguments; but we have not been prepared to discard Mr Connell's evidence.

We have, however, approached his evidence with considerable caution and have looked

at all times for a supportive context for his claims before deciding whether to accept his

evidence.

10.7.21 On a consideration of all the evidence, the Commission accepts

Mr Connell's evidence as to how he became involved in the takeover battle for the

Fremantle Gas Co, and, in particular, as to the initial approach having come to him from

Mr Burke.  It is significant, in our view, that shortly after 3 May 1983, Mr Lloyd, to

whom Mr Burke was very close and who was then in charge of the Policy Secretariat

in his Department, gave consideration to the acquisition of the Fremantle Gas Co, either
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by SECWA or by another Government instrumentality (paragraph 10.5.2).  Cabinet's

decision in relation to that matter involved Mr Burke's participation, as Treasurer, in

addition to the responsible Minister, in seeking financial advice (paragraph 10.5.3), and

it was he and not the responsible Minister who expressed the final view that the

acquisition of shares in the Fremantle Gas Co was inappropriate (paragraph 10.5.6).

Later, after the takeover offer by J N Taylor had been made, he was of the opinion that

Mr Holmes a Court would be a formidable and difficult person with whom to negotiate

if SECWA was to achieve its aim to acquire the gas utility (paragraph 10.7.15).  We

accept that Mr Burke was the initiator on the Government side and not Mr Parker, who

was, we accept, on good terms with Mr Holmes a Court.  It may well have been the

case, as Mr Parker said, that he would have been quite pleased to see

Mr Holmes a Court take over the Fremantle Gas Co, notwithstanding the very strong

view within SECWA that this would prove highly disadvantageous to its interests,

having regard to his access to relatively cheap gas supplies in the Perth basin.  We also

accept that after the initial approach, Mr Parker, at the behest of Mr Burke, was given

the conduct of the matter.  This is not to say, however, that Mr Burke was not kept

regularly informed as to the current position.  He was not the type of Premier to allow

his Ministers to administer their portfolios without keeping him fully informed on all

significant issues.  He was a dominating force in Cabinet.  The establishment within his

office of the Policy Secretariat was one example of the nature of his Premiership.  He

took steps at all times to ensure that he was fully informed as to issues which arose

across all portfolios, particularly where those issues were, or were likely to be, the

subject of public debate, as was the role of the Government in the Fremantle Gas Co.

We are satisfied that Mr Burke was advised by Mr Parker of all material matters from

the initial involvement of Mr Parker until the eventual acquisition by SECWA of the

utility.  We are also satisfied that, in the course of his regular conversations with

Mr Connell, Mr Burke would have been informed of any issues of concern to

Mr Connell in relation to the Fremantle Gas Co.

10.7.22 On Mr Connell's evidence, which we accept, having been approached

by Mr Burke and later spoken to by Mr Parker, it was then a matter of developing some

profile on the Fremantle Gas Co and of examining the existing bid in order to discover

what opportunity, if any, there was to prevent that bid from succeeding.  It was

something which would have taken five or six weeks to put together.  He said he had to

assess the risks of being involved and the general likelihood of success, and he had to

be satisfied that the Board would recommend any counter offer.  Although the

Government did not want the bid to succeed, he said, it also had a view, as expressed



10 - 41

by either Mr Burke or Mr Parker, that it could not interfere directly or, no doubt, be seen

to interfere.  The concern with Mr Holmes a Court, as Mr Connell was advised, was that

the Government could be forced to take him out and to take him out at a very substantial

price.  There was also a risk that Mr Holmes a Court might not be prepared to close off

the matter quickly and that it might drag on, leaving the Government exposed for some

years.  In addition, the Government, he said, wished to avoid any further problems with

that portion of the media which was controlled by Mr Holmes a Court, and which had

vigorously opposed the Government's Northern Mining transaction.  Members of the

Government had been at pains to maintain that they were trying to encourage local

business, and they did not wish to be seen now to be frustrating it.

10.7.23 The problem for the Government in relation to the Fremantle Gas Co,

according to Mr Connell, was that, when it was talking to people about establishing

industries, it really wanted to be able to talk authoritatively about the price of gas.  The

Fremantle Gas Co, by virtue of its franchise, could talk to those people with a view to

persuading them to establish their industries within the Fremantle area and, in particular,

by offering to supply them with gas at a lower cost than that which SECWA could offer.

There were, Mr Connell claimed, a whole range of issues such as this, which meant that

the Fremantle Gas Co really could not be permitted to continue as it was.  These were

matters, he said, of which he had been made aware through Mr Parker.

10.7.24 It was maintained by Mr Connell that his discussions were always to the

effect that the Government or, subsequently, SECWA, would acquire the gas utility, but

he went on to say that whether it would do so by acquiring all the shares in the

Fremantle Gas Co or by buying the utility itself was not given a great deal of thought.

Mr Connell said he always had the view that SECWA would be the ultimate purchaser

of the utility.  There was no time frame discussed, but he asserted that there was a clear

understanding that any acquisition which he made, or engineered, would be of a short

term duration, the Government not wishing to have the utility in the hands of anyone

else.  His view was that a period of months - probably six months - was in

contemplation.  On the other hand, he appreciated that there was a general election not

far away and, as it turned out, a lot of political considerations came into play in

determining the timing of the onsale.  He claimed that he did not at any time discuss

with either Mr Burke or Mr Parker, in definitive terms, the price for any onselling.

There was, however, some discussion about his receiving a reasonable return from the

arrangement, and that was always his expectation.  He was not concerned about holding

costs, because he expected to pass them on.  Mr Connell indicated that it would
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certainly have been against his interests to firm up on any price.  His actions were

motivated by the prospect of making a profit, and he always saw himself simply as

acting for himself and not for the Government.  Nevertheless, he claimed that he had a

commitment from Mr Parker that everything within the Government's power would be

done to facilitate the success of any bid made through him.  For a number of reasons,

to which we later refer, we accept the evidence of Mr Connell on this aspect of the

matter.

10.8 Preparations for the mounting of a counter offer for the Fremantle

Gas Co

10.8.1 Mr Connell, who said that his involvement was "corralled" from the time

of the first approach from Mr Burke, stated that Mr Parker made available to his office

quite a lot of information on the Fremantle Gas Co.  He claimed to have told Mr Parker

at their initial meeting that he would need information, and that Mr Parker had to

provide it.  We accept that Mr Connell came into possession of the material provided

by the Australian Bank to SECWA.  He did not recall, however, how that material had

come to him or whether it had come to him before the meeting which we have found

took place with Mr Parker and with officers of SECWA in Mr Parker's office on

7 March 1985.  It was clearly in his possession before that date.  Mr Connell claimed

that there were other meetings and telephone discussions with Mr Parker before the

meeting held on 7 March, although he could not recall dates and times.  In reaching our

conclusion in this matter, we have examined Mr Connell's evidence with care and have

had regard to its lack of clarity in this area.

10.8.2 We accept that one of the first questions for Mr Connell to consider,

after he had assessed the value of the bid by J N Taylor, was who should make a counter

offer for the Fremantle Gas Co.  It was essential that it should not be someone to whom

Mr Holmes a Court might be antagonistic, as Mr Connell anticipated that he would be

towards himself.  If Mr Holmes a Court formed a view that there was someone else in

the play whom he regarded as a threat, Mr Connell said that he expected that he would

resist very vigorously any other bid which came from that quarter.  The Bond

organisation was rejected as a participant because Mr Connell was seen as being close

to Mr Bond.  The name of Mr Goldberg was one which then presented itself to

Mr Connell.  Mr Goldberg was one of the individuals associated with Western

Continental.  The operations of Western Continental were controlled by Mr Goldberg

and by Dr R W Wise, each of whose family companies owned 50% of a trust which, in



10 - 43

turn, owned 48% of the shareholding in Western Continental.  According to Mr Connell,

Mr Goldberg was not someone considered to be likely to be a major player in anything

that was happening at this time.  Western Continental itself had a fairly low profile and

the public perception was that Mr Goldberg was not close either to Mr Connell or to

Mr Bond.  Indeed, some time previously, there had been a falling out between

Mr Connell and Mr Goldberg, a fact which Mr Goldberg confirmed in one of his

"declarations".  We accept the evidence of Mr George Way as to how he brought

together Mr Connell and Mr Goldberg, for each of whom he trained horses.

10.8.3 Shortly after their reconciliation, Mr Connell spoke to Mr Goldberg,

who, he said, was very enthusiastic about the suggestion that he should participate in the

projected acquisition and subsequent disposal of the Fremantle Gas Co.  Mr Connell

said that at this time he had in mind a profit of somewhere between $5 million and

$10 million and that he had spoken to Mr Goldberg in these terms at the outset.  In one

of his "declarations", Mr Goldberg spoke of a profit of "over $1 million to be made" at

this time and in his statement he spoke of $3 million profit on a quick sale.  There is no

reason to doubt that, even if reluctant to commit himself in discussions with Mr Burke

and Mr Parker regarding the profit to be made, Mr Connell would have discussed

possible profits with Mr Goldberg, for whom a profit was the only consideration for

entering into the arrangement.  Mr Connell claimed that they then went on to discuss the

likely sources of the necessary finance for the counter offer, the Australia & New

Zealand Bank Limited ("ANZ Bank") and Standard Chartered Australia Limited

("Standard Chartered") being suggested in this regard.  Mr Connell said he left

Mr Goldberg putting his mind to finding finance for the venture; but he added that "we"

were to assist with that.  Mr Connell maintained, and we accept, that so far as he was

concerned, there was no frantic urgency in connection with arranging finance.

10.8.4 Work was now undertaken within Rothwells on the assessment of the

price to be offered for the shares in the Fremantle Gas Co.  The offer had to be such that

the Board would recommend its acceptance to its shareholders, and one which would

see J N Taylor withdrawing from the battle.  This was a matter of some delicacy,

because there was always a risk in such cases that a rival bidder could be left in a

minority position.

10.8.5 It appears from documents prepared by Mr A E Brindal that, on

27 February 1985, he had been working on a proposed offer for the shares in the

Fremantle Gas Co in opposition to the current offer by J N Taylor, and it is highly likely
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that he would have commenced his work some time before this date.  Mr Brindal had

joined Rothwells in September 1984, following the death of Mr Jack Walsh in the

previous month.  He was apparently well qualified, holding the degrees of Master of

Business Administration and Bachelor of Commerce.  He was also a Fellow of the

Australian Society of Accountants.  He claimed that he had been going through the work

which Mr Walsh had been undertaking at the time of his death and which had remained

unfinished.  In particular, he said he had carried out investigations into various

companies, one of them being the Fremantle Gas Co.  He had continued with some of

this work in September and October 1984, looking at the Fremantle Gas Co as the

subject of a prospective takeover.  He said this was not as a result of any direct

instruction from Mr Connell.  He claimed he had available to him from Mr Walsh's files

the general publications of the Fremantle Gas Co and one of the public share

information guides.  Although Mr Brindal was able to produce many documents which

he had prepared, significantly, he produced no material generated by him in 1984 or,

indeed, at any time prior to 27 February 1985.  Mr Connell claimed that he had never

talked to Mr Walsh about the Fremantle Gas Co and, had Mr Walsh been working on

it, he would have expected him to have mentioned it to him.  We are unable to accept

Mr Brindal's evidence as to how he first came to work on the Fremantle Gas Co.  It

appears to us to be quite clear that Mr Brindal was carrying out an investigation of the

company at the specific request of Mr Connell.  Mr Brindal's draft memorandum dated

27 February 1985 does not read as if it were a recommendation to Mr Connell, initiated

by himself, to make a takeover offer for the Fremantle Gas Co, but rather as a response

to a request by Mr Connell for Mr Brindal to investigate the position and to recommend

the amount of a cash offer, which was the nature of the request which Mr Connell

claimed he had made of Mr Brindal.  Although it has been pointed out that, neither in

his draft of 27 February, nor in his working paper of 5 March, was there any reference

to Western Continental or Mr Goldberg or the Government or SECWA, there was no

need to make any such reference, because Mr Brindal's work was directed to the

necessary acquisition of the company.  Furthermore, he was not a person whom

Mr Connell took entirely into his confidence.

10.8.6 Mr Brindal noted in his working paper that the Australian Bank had

recommended an offer of $4.90 per share.  He recorded that the average acquisition

price for the Holmes a Court interest had been $3.90 per share and that for Wesfarmers

Ltd $4.10 per share.  He suggested that, as a going concern, he would rate the Fremantle

Gas Co on an earnings basis at $3.92 per share, but that its asset backing represented

$4.30 per share.  At this time, he suggested making an offer amounting to $22.5 million.
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Even then, it is clear that the sale of the gas utility was being considered, and

Mr Brindal was looking at the possible sale of surplus land.  He claimed not to know of

any guarantee of a take out.

10.8.7 Mr Brindal drew heavily upon the information provided to SECWA by

the Australian Bank.  One of the issues raised in this term of reference is how

Mr Brindal came to have this material.  Mr Brindal said he assumed that it had come

from Mr Walsh's files; but there is no evidence to suggest how Mr Walsh might possibly

have obtained the material.  Mr Parker denied having sent the material to Mr Connell's

office and said that he could only assume that the Australian Bank valuations or reports

had been given to Rothwells by Mr Kingsmill or by one of his officers; but there was

no evidence of any contact between Mr Connell or Mr Brindal and officials of SECWA

prior to 7 March 1985.  If Mr Connell was dealing with Mr Parker, as he indicated he

was, the obvious source of the material was Mr Parker.  We have concluded, on the

evidence, that it was Mr Parker who provided Rothwells with confidential information

from the Australian Bank, which had been obtained by SECWA at its own cost and for

its own purposes, and copies of which had been forwarded to Mr Parker by

Mr Kingsmill.  If he had not been acting in execution of the State Energy Commission

Act in providing the material, Mr Parker acted in contravention of section 72 of that Act.

Having regard to our findings as to the arrangement between Mr Connell and Mr Parker

for the future acquisition of the Fremantle Gas Co or the gas utility, it may be accepted

that Mr Parker had acted in execution of the Act.  A similar situation arose when

additional information was provided to Rothwells by officers of SECWA on 7 March

1985.  This matter is discussed in section 10.10 of this chapter.

10.8.8 Mr Brindal's views on valuations were distinctively his own.  For

example, when it was put to him that a memorandum dated 3 June 1985 indicated that

he was prepared to arrive at a valuation which suited Mr Connell, and that he had not

been putting forward a genuine valuation figure, he responded, "if you're selling

something, you go for the highest price you can possibly get for it ... and it depends on

what the buyer pays whether those figures are right or wrong".  Mr Connell himself

accepted that Mr Brindal's valuations reflected figures which could realistically be asked

and achieved and he agreed that Mr Brindal was prepared to be flexible according to his

wishes.  In the memorandum he wrote with reference to his draft valuation, Mr Brindal

said:
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"If the draft has the values in it that you require, do you want a

formal letter addressed to you and do you want the range of

valuation ie from $50.7M to $68.1M reduced to less of a range.

Are there any alterations you want in the letter?"

Mr Connell's response was:

"We need to reappraise letter".

10.8.9 It appears from Mr Brindal's memorandum to Mr Connell dated 5 March

1985 that Mr Connell was already considering that the appropriate counter offer was

$4.80 per share, with Mr Brindal suggesting that an offer of $4.50 to $4.75 per share

was likely to succeed.  Mr Connell claimed that he maintained a file in his own office

and would have done work apart from that carried out by Mr Brindal.  The Commission

was unable to locate that file, or any documents which might have come from it.

10.8.10 The Government's interest intensified as the date for the closing of the

J N Taylor bid, 8 March, approached, and Mr Connell claimed that, during this time, he

was being contacted by Mr Parker and pushed along on the matter.  However,

Mr Connell maintained that he was somewhat reluctant to commit himself, wanting, as

he expressed it, to "suck the lemon".  There was, in fact, relatively little interest shown

by shareholders in the Fremantle Gas Co in the offer from J N Taylor until late in the

afternoon of 5 March 1985, when Wesfarmers publicly announced its acceptance of the

offer in respect of its holding of approximately 13% of the shares in the company.  It

had been announced by the Fremantle Gas Co a few days previously that there had been

only a few sellers to J N Taylor since the bid was launched in the previous December.

When the directors of the Fremantle Gas Co learnt what had now occurred, and fearing

that it could lead to other shareholders accepting the offer, they met on the following

day, 6 March, and determined to approach SECWA.  Either Mr Tomlinson or

Mr Jennings then telephoned Mr Kingsmill, indicating that the directors wished to see

him in order to ascertain whether SECWA would make an offer for the company.  A

meeting at the offices of SECWA was arranged for 7 March.  Mr Kingsmill claimed that

he then telephoned Mr Parker and told him that it looked as if the J N Taylor offer was

going to be successful.  According to Mr Kingsmill, Mr Parker's response was, "Leave

the matter with me".  Mr Kingsmill said that, either that afternoon, or very early on the

next morning, he received a telephone call from Mr Parker or from one of his assistants,
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asking him to attend a meeting in Mr Parker's office.  The evidence of Mr May, which

we accept, indicates that the arrangements for the meeting were in fact made on

6 March, the day prior to the meeting.

10.8.11 Mr Parker denied that any such telephone conversation with

Mr Kingsmill occurred, or that he arranged for a meeting to be held.  He maintained

that, on 5 and 6 March 1985, he was in the Pilbara, where he had an extensive

programme of commitments.  It is, however, inconceivable that there was not some

opportunity for telephonic communication with Mr Parker during 6 March, and we are

left in no doubt that Mr Kingsmill's evidence is correct on this point.  The rapidity with

which Mr Parker acted on this day is entirely consistent with Mr Connell's evidence that

Mr Parker was endeavouring to push him along.  At this time, Mr Connell had not given

any commitment to the mounting of a counter offer.  Mr Connell's evidence was that

Mr Parker himself telephoned him and requested him to attend a meeting in the

Minister's office.

10.9 The meeting of Mr Parker, Mr Connell and officers of SECWA on

7 March 1985

10.9.1 We are satisfied that a meeting with Mr Parker took place at about 7.30

or 7.45 am on 7 March 1985.  Mr Connell, Mr Kingsmill and Mr May each gave

evidence that Mr Parker attended the meeting.  When Mr May and Mr Kingsmill arrived

at the reception area outside the Minister's office prior to the meeting, they found that

Mr Connell was already present.  Mr May believed that Mr Brindal was also present.

Mr Kingsmill was not sure whether Mr Brindal was present.  Mr Connell thought it

unlikely, and Mr Brindal claimed, unusually for him, that he was "certain" that he did

not attend the meeting with Mr Parker.  In the end, it is of little moment.  Mr Kingsmill

had met Mr Connell some years previously, when the latter had been employed by the

Martin Corporation.  He proceeded to introduce himself and Mr May to Mr Connell.

They then went into the meeting which was, we accept, attended also by

Miss Lucinda Allen, who was a ministerial officer in Mr Parker's office.  We find

ourselves unable to rely upon her evidence to the contrary.  She did concede that she

would have expected to attend meetings of this nature and to have taken notes.  The fact

that there were no notes made of the proceedings, or, if there were, the fact that they

were not produced, does not set this meeting apart from other important meetings held

with Ministers at about this time, and attended by Miss Allen.
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10.9.2 According to Mr Kingsmill, the meeting was opened briefly by the

Minister and Mr Kingsmill then took over and explained his concerns about

Mr Holmes a Court's interest in acquiring the Fremantle Gas Co.  We prefer, however,

the evidence of Mr May to that of Mr Kingsmill regarding the general form which the

meeting took, and we therefore accept that most of the discussion took place between

Mr Parker and Mr Connell.  Mr Kingsmill said that Mr Connell, very early in the

meeting, mentioned the names of Western Continental and of Mr Goldberg, indicating

that he thought they might be interested in being involved in making a counter offer.

At that time, Mr Kingsmill had no knowledge of either Mr Goldberg or Western

Continental, and their being mentioned was a matter of some surprise to him.  He had

the impression that Mr Connell had been briefed previously by Mr Parker.

Mr Kingsmill said that Mr Parker looked relieved when he heard that some other party

might be interested in acquiring the Fremantle Gas Co.  So far as the purpose of the

acquisition was concerned, Mr Kingsmill said he did not recall any discussion regarding

SECWA's subsequently acquiring the utility, although he believed it was "very possible"

that such a discussion had taken place.  Later, he said it was "likely" that the

conversation took place, although he could not remember it.  Mr Kingsmill also said it

was arranged, he thought at the suggestion of Mr Parker, that he should suggest to the

directors of the Fremantle Gas Co, who were to call on him later that day, that they

should call on Mr Connell.  We accept that this was what occurred and that Mr Parker

also asked Mr Kingsmill if he would arrange for officers of SECWA to provide

Mr Connell with the information which SECWA had in relation to the Fremantle Gas

Co.  No consideration appears to have been given, either then, or later, to the provisions

of section 72 of the State Energy Commission Act and to the duty which it imposed

upon officers of SECWA not to divulge information to which they had gained access

in their official capacities.

10.9.3 Mr May at first thought that the meeting was held after Mr Kingsmill had

met with the Fremantle Gas Co's directors, but he accepted that the meeting must have

occurred before any announcement of the takeover bid by Western Continental.  The

conclusion that this was so is inescapable, having regard to the nature of the discussion

at that meeting, as we have found it to be.  Mr May's evidence was that it was suggested

at the meeting that it might be possible for someone to acquire the Fremantle Gas Co on

behalf of the Government and then, at a later date, to transfer the undertaking to

SECWA.  Mr May said the idea was that the company would be sold to one of the other

Government agencies, such as Western Australian Government Holdings Ltd, which had

only recently changed its name from Northern Mining Corporation Limited, and that
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SECWA would receive the gas utility.  He could not, however, recall who had raised

this matter.  Nor could he recall any discussion concerning the desirability or otherwise

of J N Taylor's takeover offer succeeding.  It was, he said, accepted by everyone that

SECWA should not enter the market.  Mr May's recollection was that Mr Connell

indicated his belief that Western Continental would be prepared to enter the market and

acquire the company, with the intention of later transferring it to the Government.  He

believed that a figure of approximately $4.80 per share was mentioned as the price

which would have to be offered.  There was a general discussion to the effect that

Western Continental would expect to receive some compensation for its participation

and he seemed to recall, he said, that $5.20 per share was mentioned as a possible figure

for a buyout.  No time frame was discussed.  Mr May did not recall Mr Parker's saying

anything to Mr Kingsmill about arranging for the directors of Fremantle Gas Co to meet

Mr Connell; but he conceded that it could have been said.

10.9.4 Mr Connell said that, to the best of his recollection, this was his first and

only contact with officers of SECWA.  He said that the likelihood of the success of the

J N Taylor bid was discussed, as was the fact that the bid would be closing very shortly.

In Mr Connell's view, the main requirement for thwarting the bid of J N Taylor was now

to act quickly.  This was, he said, the first occasion on which he made a clear

commitment to Mr Parker to proceed with another bid.  He had now reached the stage

of knowing what had to be done to thwart the existing bid and we have no doubt that,

when he arranged the meeting, Mr Parker was anxious to learn what steps Mr Connell

proposed to take to defeat Mr Holmes a Court's offer.  Mr Connell said it was "generally

accepted" that, in the event of any bid arranged by him being successful, the gas utility

would go to the Government, although he was unsure whether this was spelled out

precisely at the meeting or whether it was a fact of which everyone was aware.  He

claimed that an instruction was given by Mr Parker that SECWA should co-operate with

him and provide him with whatever information was required.  Mr Connell believed that

Mr Kingsmill was to be in touch with the directors of the Fremantle Gas Co and to

advise them that there was an alternative bid.  He accepted that Mr Kingsmill may well

have been asked by Mr Parker to arrange for the directors of the Fremantle Gas Co to

call on him.

10.9.5 It was recalled by Mr Connell that there was a discussion at the meeting

about the price to be offered for the shares, in the context of an amount which it was

considered the directors were likely to recommend to their shareholders, and an amount

which would remove Mr Holmes a Court from his position.  It was seen as being



10 - 50

necessary that the Board of the Fremantle Gas Co should recommend acceptance of the

bid.  He could not remember any discussion about possible on-selling figures and he

was entirely convincing in his explanation that he would not have wanted an on-selling

price placed on the company, for the reason that he would not have wished to be locked

into any particular figure at that time.  Clearly, the cost of acquisition could have risen

substantially if a situation of competitive bidding had developed or, as was common at

the time, a "player" had blocked the takeover by acquiring a 10% interest in the

company.  Mr Connell claimed that he had already discussed with Mr Parker potential

price rises in the competitive market.  In these circumstances, it is highly improbable

that, at this time, an onselling price would have been agreed, even if a price of $5.20 had

been referred to as a possible onselling price, as Mr May thought might have been the

case.

10.9.6 It was accepted by Mr Connell that Mr May might have been correct in

saying that Mr Connell put forward at the meeting his belief that Western Continental

would be prepared to enter the market, acquire the company and then, at a later date,

transfer it to the Government.  What Mr Connell described as the state of play at the end

of the meeting was that he would put together a bid and, if the bid were successful, the

Government, or, more specifically, SECWA, would acquire the utility at some future

date.  It was, as he described it, an "understanding".  He accepted that there was no

formal agreement between the parties, but said that this was the basis upon which it was

understood that he and Western Continental would embark upon the transaction.

10.9.7 The property contemplated as being sold on to SECWA or to the

Government was sometimes referred to as "the company" and sometimes as "the utility".

On some occasions in the course of the evidence the two terms seem to have been used

interchangeably.  In this report, we have used the expression adopted in the particular

evidence being discussed.

10.9.8 Mr Parker denied attending any such meeting as that described by

Mr Kingsmill, Mr May and Mr Connell.  He said he was quite convinced that he had not

attended any such meeting and, in particular, no meeting involving the persons said to

have been present.  He endeavoured to diminish the strength of Mr May's evidence by

saying of him that he was not a very strong willed person, and that he was a person who

could be convinced.  He was also somewhat disparaging in relation to Mr Kingsmill,

suggesting that the advice of Mr Kingsmill was not necessarily to be accepted, that he

did not have the support of other people within SECWA, that the Associate
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Commissioners were particularly negative about him, and that he had to be moved

sideways out of SECWA as his presence there was not really regarded as being

desirable.  The reality was that Mr Kingsmill, when ill health forced him to retire, was

the Public Service Commissioner for the State and, prior to that, for two years, he had

been the Deputy Chairman of the Public Service Board and Commissioner of the Senior

Executive Service of the Board.  Mr Parker agreed that he would contend that

Mr Connell had fabricated the holding of the meeting in order to coincide with the

evidence of Mr May and Mr Kingsmill which had already been given.  But it is not

without significance that Mr Parker's counsel did not put squarely either to

Mr Kingsmill or to Mr May that the meeting did not occur.  Indeed, the cross-

examination of Mr May, in particular, appeared to assume that a meeting had taken

place.

10.9.9 The evidence presented to us leaves us in no doubt that we should reject

Mr Parker's evidence on the critical issue of the meeting of 7 March 1985.  We found

his evidence to be quite unconvincing.  It is not conceivable that he could have forgotten

the meeting, particularly having regard to the questions which were being raised in

Parliament and in the media concerning the Fremantle Gas Co in the following year.

We do not consider it to be at all surprising that Mr Kingsmill, Mr May and Mr Connell

have recollected different aspects of a meeting which took place some six years before

they gave their evidence.  This fact certainly does not suggest that Mr May was

influenced by what Mr Kingsmill recollected as having been said, or that Mr Connell

fabricated his evidence about the meeting.  Mr Kingsmill and Mr May were quite

independent of Mr Connell.  On the other hand, Mr Parker had a clear motive for

concealing the fact that the meeting had taken place, having already publicly denied his

involvement with Mr Connell.  This was so, notwithstanding that there had been three

other persons present at the meeting.  The one surprising feature of the evidence is that

Mr Kingsmill did not recollect any discussion regarding the onsale of the gas utility to

SECWA, notwithstanding his almost passionate support in the past for SECWA to

acquire the utility.  However, we have no hesitation in accepting Mr May's evidence in

this respect.  Mr May impressed us as a truthful witness who was not mistaken in his

general recollection of the discussion regarding the onsale of the utility, at what must

have been, for him, a very significant meeting.  Furthermore, it is difficult to believe that

Mr Kingsmill would have referred the directors to Mr Connell on his own initiative and

told senior officers within SECWA to provide confidential material to Mr Connell to

assist him in mounting a competing bid for the Fremantle Gas Co had he not been told

to do so by Mr Parker and had there been no understanding that SECWA would
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ultimately secure the utility.  This is not the only occasion on which we have considered

Mr Kingsmill's recollection to be deficient.  It should also be observed that Mr Connell

did not place a great deal of emphasis upon the meeting, a fact which is entirely

consistent with his evidence that he had already had significant contact with Mr Parker

on the matter.  He did not seek to capitalise on the evidence which had already been

given by Mr Kingsmill and Mr May when he came to give his own evidence on this

subject in the Commission.

10.9.10 We have come to the firm conclusion that the meeting was planned by

Mr Parker when, following Wesfarmers' acceptance of the offer, the likelihood of the

takeover offer succeeding had greatly increased and there was now an urgent need for

Mr Parker to ascertain whether Mr Connell intended to commit himself to securing a

counter offer and, if so, whether he had been successful in discovering a "white knight".

The initial takeover offer was about to close.  It was also necessary for Mr Parker to

arrange that the directors of the Fremantle Gas Co should be referred to Mr Connell and

that Mr Connell should be given assistance by SECWA officers in relation to the

proposed counter offer.  We are satisfied that Mr Parker made those arrangements

through Mr Kingsmill and he committed himself at this meeting, at the latest, to

acquiring the utility.  It should be made absolutely clear, however, that no legally

binding agreement was then entered into, because no price had been agreed, and,

indeed, there was no commitment given on the part of Mr Connell for the onsale of the

utility.  But the general commitment given by Mr Parker at this meeting thereafter

underlay the relationship between himself and Mr Connell and Mr Goldberg.  The

arrangement between them went significantly beyond merely an indication that SECWA

would be interested in buying the gas utility at some time in the future if the owner

desired to sell it.  Mr Connell was now assured that if he could successfully engineer

a takeover of the Fremantle Gas Co, that company (or the utility) could be sold to the

Government or to a Government instrumentality at a profit.  It was a very comfortable

position for any entrepreneur.  The request from Mr Parker to Mr Kingsmill to send

information to Rothwells was inexplicable, other than on the basis that there had been

an arrangement entered into with Mr Connell.  Whilst Mr Parker denied that

Mr Kingsmill could have sent the directors to Mr Connell as a result of any suggestion

from him, he conceded having told Mr Kingsmill that Mr Connell was interested and

that Mr Kingsmill could talk to him.  Our finding as to the holding of this meeting has

a significant impact upon our assessment of the credibility of Mr Parker in relation to

his evidence regarding other events.
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10.10 The provision of confidential information by SECWA to Rothwells

10.10.1 At the conclusion of the meeting on 7 March 1985, which, we accept,

lasted approximately 45 minutes, Mr Kingsmill returned to his office and requested

Mr Nigel Philip, who, as the Industrial and Commercial Sales Executive, was

responsible for marketing the North West Shelf gas, and Mr Blackman, to take to

Rothwells a valuation of the Fremantle Gas Co which had been prepared within

SECWA and there to talk to Mr Brindal and to review the papers with him.  The

valuation in question had been prepared by Mr Blackman, with assistance from

Mr Philip, at about the time of the initial bid by J N Taylor.  Mr Philip indicated in his

evidence that he was surprised when Mr Kingsmill asked him to take these papers to

Rothwells and to disclose them, because he regarded them as being highly confidential.

Mr Philip also recollected that the request followed a meeting which, he was told,

Mr Kingsmill and Mr May had attended at Mr Parker's office earlier on the same

morning.  They were instructed by Mr Kingsmill to keep the meeting quiet.  They were

also told by him to keep their visit to Rothwells quiet.

10.10.2 In accordance with their instructions, Mr Philip and Mr Blackman went

to Rothwells' offices, where they met Mr Brindal.  Their meeting lasted for some 30 to

45 minutes.  They discussed the SECWA valuation with Mr Brindal.  Mr Philip's

recollection was that the valuation concluded that the market value of the company was

between $20 million and $27 million.  Mr Philip himself assessed the worth of the

Fremantle Gas Co to SECWA at about $25 million, upon the basis of its cashflow.

Mr Blackman said that he assessed the value of the company to SECWA at $25 million,

with an upper "band" of, perhaps, $30 million.  Mr Philip said that he reviewed with

Mr Brindal the basis upon which they had arrived at their estimate and that they

explained the information to which they had had access in preparing the valuation.  On

Mr Philip's evidence, they did not take to Mr Brindal a copy of the earlier valuation

made by the Australian Bank.  Although they may not have been aware of it, they had

no need to do so, because Mr Brindal already held a copy of that valuation.

10.10.3 Mr Philip's personal diary contains a note for 13 March 1985 as follows:

"finished off notes on value of FGC for GRB [Mr Blackman]

following yesterday's discussions with Rothwells staff.  Co is

worth between 20-27 million.  Told to keep it quiet.  Something

funny going on."
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The date is clearly incorrect.  At the time of the meeting with Mr Brindal, Mr Philip was

certain that he was not aware of the counter offer by Western Continental.  Had the

diary entry been correctly recorded, he would undoubtedly then have been aware of the

counter offer.  He must have been aware of that offer on 8 March 1985.  We are

satisfied that the date of the meeting with Mr Brindal at Rothwells was 7 March and that

the diary entry should have been made on the page for 8 March.  Mr Philip was not a

regular diary writer and there were many gaps in his diary.  He described himself as a

lapsed diary writer, as he did not make many entries for 1985.  There were no entries

in the diary for the days between 6 and 13 March.

10.10.4 Mr Brindal claimed not to recall having met with Mr Philip and

Mr Blackman.  Nor, he said, could he recall anyone from SECWA providing material

for him.  But a sheet of his notes dated, at the top, 6 March 1985 contains the names,

David Parker, Marwood Kingsmill and Neville May, which he was unable to explain.

We have no doubt that the names were written down by Mr Brindal as the names of

those who had met with Mr Connell on 7 March 1985.  Nor was he able to explain a

note of a cash bid of $4.80, the amount of the offer which was in fact made on 7 March.

The names Graham Blackman and Nigel Phillip (sic) also appear at the foot of the note,

which clearly appears to have had additions made to it from time to time.  Generally,

we are unable to place a great deal of reliance upon Mr Brindal's evidence.  He was

capable of being deliberately obtuse.  Notwithstanding the existence of numerous

significant memoranda made in his own handwriting, his memory was only rarely

refreshed by them.  He was an unsatisfactory witness who seemed intent upon revealing

only that which he thought himself to be forced to reveal.  We are left in no doubt that

Mr Blackman and Mr Philip did call on Mr Brindal on 7 March 1985 on the instructions

of Mr Kingsmill, following a request from Mr Parker to provide information to

Mr Connell.  This finding reinforces our conclusion as to the understanding which had

been reached with Mr Parker earlier in the day.

10.10.5 Any prosecution for an offence under section 72 of the State Energy

Commission Act, for providing confidential information to Rothwells, is now well out

of time.  Moreover, it could well be argued that the section had not been infringed, on

the basis that the information had been passed to Rothwells in connection with the

execution of the Act, having regard to the commitment which had been made by

Mr Parker for the acquisition of the company or of the utility.  In view of the instruction

given to them by Mr Kingsmill following a meeting with Mr Parker which, they were

told, had taken place earlier in the day, we do not consider that Mr Blackman and
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Mr Philip were guilty of any impropriety in this matter.  We also regard Mr Kingsmill's

conduct in carrying out Mr Parker's instructions as being excusable.  So far as

Mr Parker's conduct is concerned, we see that as part of his total course of improper

behaviour with respect to the Fremantle Gas Co.  Had there been no arrangement

between Mr Parker and Mr Connell, with the consequence that Mr Connell was merely

arranging, as a private individual, a takeover bid in opposition to another private bid, the

supplying of confidential SECWA information to Rothwells would have been grossly

improper.

10.11 The meeting between Mr Kingsmill and the directors of the

Fremantle Gas Co on 7 March 1985

10.11.1 On the same morning, Mr Tomlinson, Mr Jennings and Mr Glaskin

called on Mr Kingsmill at the offices of SECWA.  Their purpose was to find out

whether SECWA was still interested in acquiring the Fremantle Gas Co.  There were

a number of SECWA officers present, including Mr May.  Once again, there were

discrepancies between the evidence of the various witnesses as to what occurred at this

relatively short meeting, and even as to whether Mr Glaskin attended; but we are quite

satisfied that, shortly after the meeting commenced, Mr Kingsmill said words to the

effect that he had heard "around the watering holes" that there were takeover activities

and that he suggested to the directors that they should call on Mr Connell, who, he

believed, "could possibly arrange something".  We accept also that Mr Kingsmill

endeavoured to telephone Mr Connell; but he could not get through to his office.  We

believe Mr Kingsmill's statement that, had he not been asked to do so by Mr Parker, he

would not have put the directors in touch with Mr Connell.  We also accept that there

had been no prior discussions within the Board of the Fremantle Gas Co or by any of

its members about approaching some outside person, such as Mr Connell, to assist in

relation to the current takeover offer, although the directors had discussed the possibility

of Wesfarmers' making a counter offer.  As Mr Connell pointed out, he was not himself

generally known as a corporate raider.  Neither Mr Tomlinson nor Mr Jennings had met

Mr Connell previously, and there was no suggestion that Mr Glaskin had done so.

10.11.2 Mr Glaskin said that, as the directors were moving out, Mr Kingsmill

told them, "Well, if anybody says that I sent you around to see Mr Connell, I'll deny it

publicly", or something to that effect.  Mr Glaskin said he did not know whether

Mr Kingsmill had meant this seriously or whether it was said in a jocular manner.  We

have concluded that, if words to that effect had been spoken by Mr Kingsmill, they
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could only have been uttered in a jocular fashion.  That which it is suggested he said he

would deny was spoken in front of three prominent businessmen, as well as Mr May,

who was not a person who would be likely falsely to deny anything.

10.11.3 It is obvious that, at this time, Mr Kingsmill was well aware that

Mr Connell was in a position to proceed with a counter offer for the Fremantle Gas Co.

We are quite unable to accept that it was fortuitous that Mr Connell, to whom the

directors were directed, was in a position that day to arrange a counter offer at a

particular price.  That awareness had not arisen through any direct dealings between

Mr Kingsmill and Mr Connell.  We are satisfied that Mr Kingsmill's knowledge came

from Mr Parker at the meeting held earlier on that morning.

10.12 The meeting involving the directors of the Fremantle Gas Co at the

offices of Rothwells on 7 March 1985

10.12.1 Mr Tomlinson, Mr Jennings and Mr Glaskin left Mr Kingsmill's office

following the meeting and walked around to the offices of Rothwells.  It appears that,

almost immediately upon their arrival, they were greeted by Mr Connell, who

introduced himself to them and took them into his office.  On Mr Connell's evidence,

which we accept, he wanted to obtain some indication from the directors as to their view

on the likely acceptance of the planned bid.  This was important because the Fremantle

Gas Co, he said, had a wide register, which had stayed intact for a long time.  It was a

very tight organisation, with loyal shareholders, a lot of whom were known to members

of the Board personally.  The directors expressed confidence in their ability, if they

were to recommend a bid, to deliver control of the company.

10.12.2 The general outline, if not the detail, of what occurred during the

meeting appears to be sufficiently clear.  After a short discussion, Mr Connell said that

there was someone who was willing to make a cash offer for the shares in the Fremantle

Gas Co.  Mr Connell, on Mr Jennings' recollection, said he wanted Mr Brindal to go

through some aspects of the company's affairs, and the directors then sat down and

spoke with Mr Brindal for an hour or two.  It was probably after this time that

Mr Connell suggested a price of $4.80 per share.  Telephone calls were made from

Mr Connell's office to the other available directors of the Fremantle Gas Co, who agreed

that an offer of $4.80 per share would be acceptable to them and that they would be

prepared to recommend that the shareholders accept such an offer.  The company's

shares had, in fact, never before reached this level on the stock market.
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10.12.3 Mr G F Peacock, the secretary of the company, was telephoned at about

mid-day and requested to bring in to Rothwells' offices some company letterheads,

material documents relating to its profit and loss account, and estimates of its current

financial position.  He arrived approximately half an hour later.  Mr Brindal took away

the documents in order to check the profit and loss account for the current period.  Two

letters were then typed.  Each was dated 7 March 1985.  The first, on the letterhead of

the Fremantle Gas Co, was addressed to Rothwells and was signed by Mr Tomlinson.

It read:

"The shareholders of our company recently received a takeover

offer from J N Taylor Holdings Ltd, for their shares.

Will your company please review the offer and advise us as to the

best way we can handle the situation.

If you could procure a white knight for us we shall be most

grateful."

10.12.4 The wording in the letter was clearly not that of any officer of the

Fremantle Gas Co.  Nor did the letter genuinely reflect the position which had by that

time been reached.  Mr Connell said that his purpose in securing the letter was to have

the directors "locked in".

10.12.5 The response, signed by Mr Connell as Managing Director of Rothwells,

read:

"Further to our discussions this morning we are pleased to advise

you that we have been asked by the directors of Western

Continental Corporation Ltd to inform you that it has decided to

make a Part A take-over offer for all the shares in Fremantle Gas

and Coke Company Limited.  Western Continental will offer

$4.80 cash for each fully paid share in Fremantle Gas and Coke

Company Limited.  The offer will be conditional upon receiving

acceptances for not less than 49.9% of the issued shares in

Fremantle Gas and Coke Company Limited and the prescribed

occurrences in the Takeover Code.
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The Part A statement will be lodged with the Corporate Affairs

office as soon as possible.

Western Continental undertakes to stand in the market at $4.80

prior to the lodgement of its Part A offer to acquire any shares

offered up to a level of 19.9% of the issued capital of Fremantle

Gas and Coke Company Limited.

We would ask your Board to consider this intended offer and to

make appropriate announcements in respect of the Stock Exchange

and your shareholders."

Mr Goldberg, it appears, attended the meeting after the exchange of letters had taken

place.

10.12.6 Mr Jennings indicated that, during the course of the day, he and

Mr Tomlinson asked Mr Brindal what sort of fee would be payable by the Fremantle

Gas Co.  Mr Jennings' recollection was that the response to the question had been that

it would be around the $10,000 mark.  Mr Tomlinson recalled the same sum having

been mentioned either by Mr Connell or by Mr Brindal, whilst Mr Glaskin thought that

a fee of $25,000 had been mentioned, either on that or on the following day.

Mr Connell denied that he personally made any mention of a fee and we would accept

that it was unlikely that he did so.  Had he done so, it was unlikely to have been as

insubstantial as the figures recalled by the directors.  We accept, however, that

Mr Brindal made the statements attributed to him.  In any event, the fee no doubt being

intended to be paid by the company, if they had accepted either offer, the existing

shareholders would not have been affected by any arrangement for the payment of a fee.

10.12.7 At some time during the day, Mr Brindal wrote a memorandum to

Mr Connell, in which the subsequent sale of the utility to the Government was

canvassed, if not assumed.  This is of some significance, having regard to the fact that

this was the day on which we have found that Mr Connell and Mr Parker met with

officers of SECWA.  In the memorandum, a profit of a minimum of $2,500,000 was

envisaged by Mr Brindal.  He wrote:
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"You would need to ask the Govt for a minimum price

undertaking of $22.5m for the Utility (Earning wise & politically

it's worth at least $1m more than that!)."

He added, under a heading, "Profit":

"You may need to raise the price of the utility by at least ½M

because as a utility it's worth that to the Government."

10.13 The counter offer by Western Continental

10.13.1 Late in the afternoon of 7 March 1985, Mr Goldberg arranged for a news

release relating to the proposed bid, which, it was then contemplated, would be made

in the name of Western Continental.  The terms of the news release had been discussed

by Mr Goldberg with Dr Wise, who suggested that, as the market was then closed, the

matter should be put off until the following morning.  Mr Goldberg, however, insisted

upon the announcement being made immediately.  Dr Wise asked Mr Goldberg how he

intended to pay for the bid.  His response was to the effect that he had fixed up all that.

He did not indicate in what manner he had done so.  In relation to finance for the bid,

Mr Connell's evidence was that, at the time he met with the directors of the Fremantle

Gas Co, he thought he had indications either that an application for finance would be

approved, or that it was likely to be approved, and it would follow from this that he and

Mr Goldberg would have held their discussions with the ANZ Bank and with Standard

Chartered before this time.  His evidence was, however, rather vague on this point and,

as we indicate later, we have concluded that discussions with these banks had not then

been commenced.  In the course of the discussion between Mr Goldberg and Dr Wise,

Dr Wise was told quite clearly that this was Mr Goldberg's deal and that Dr Wise should

leave it to him, because he knew what he was doing.  This was not unusual.  For the

most part, the two men divided their responsibilities within Western Continental, each

working on separate projects.

10.13.2 An article published in The West Australian on 8 March 1985 referred

to the new bid by Western Continental of $4.80 cash per share.  It indicated that

J N Taylor had, by this time, increased its holding in the Fremantle Gas Co to nearly

40% of the issued capital.  It also reported that the directors of the Fremantle Gas Co

had recommended acceptance of Western Continental's bid.  The article suggested that

it was not certain how Western Continental planned to finance its bid, but it asserted
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that a separate announcement by the directors of the Western Continental Group on

7 March 1985 suggested that support could come from a merchant bank, Standard

Chartered.

10.13.3 By letter dated 8 March 1985, Mr Tomlinson, on behalf of the directors

of the Fremantle Gas Co, wrote to the company's shareholders, advising them that it had

received a preliminary formal notice from Western Continental to the effect that it was

preparing its Part A statement setting out details of an offer to purchase the shares of the

Fremantle Gas Co.  In essence, he wrote, this was an offer to purchase all the shares, or

a minimum of 49.9% of the shares, at a price of $4.80 cash for each share.  He indicated

that the directors firmly believed this offer to be preferable to the existing offer from

J N Taylor and they advised their shareholders not to take any action on the earlier offer

until they had received the formal documents from Western Continental, as they firmly

recommended that the cash offer of $4.80 for each share be accepted.

10.13.4 Mr R P Webb, a partner in the firm of Price Waterhouse, chartered

accountants, the auditors of Western Continental, was contacted by Mr Connell on

8 March.  Mr Webb was the audit partner in connection with the Western Continental

audit.  His firm had previously acted on behalf of Mr Connell and Rothwells in a

number of substantial matters.  At Mr Connell's request, Mr Webb met with him and

with Mr Brindal on that day.  Mr Goldberg was probably present as well.  Mr Connell

informed Mr Webb of the proposed counter offer for the Fremantle Gas Co and gave

him to understand that one of the options available to Western Continental, in the event

of its takeover bid being successful, was an on-sale to the State Government of either

the company or the gas utility.  Mr Webb was requested to value the company on the

basis that it would be sold to a government body.  He was provided by Mr Connell with

a copy of the advice of the Australian Bank dated 22 March 1984 as well as a copy of

a valuation made by Mr Brindal.  Mr Webb's initial instruction was to value the

company on an open market basis, but he was later requested to value the company on

the basis of a number of specified assumptions.  No doubt this valuation was being

sought for the purpose of supporting an application for finance for the new bid.

10.13.5 On 11 March 1985, Mr Brindal wrote formally to Price Waterhouse,

requesting an "open market selling value" of the Fremantle Gas Co, using the available

published information on the company, extrapolated to incorporate the anticipated

results for the year ended 31 May 1985 and based on the anticipated results for the year

ended 31 May 1986, applying certain assumptions, namely:
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(a) no future restriction on dividend payments;

(b) a price increase in gas sales of 10% from 1 June 1985 (taking gas sales

for the year ended 31 May 1985 as $7.4 million); and

(c) no detrimental effects arising from the actions in (a) and (b).

The first assumption is interesting in the light of Mr Parker's having previously declined

to exercise his power to increase the authorised capital of the company and having

regard to the subsequent events in May 1986.  Mr Brindal's evidence as to there being

no future restrictions on dividend payments was that he probably expressed his opinion

that one day they would be lifted, because he just could not see how they could be

maintained.  The third assumption was substantial, having regard to the proposed

considerable increase in the price of gas to consumers.

10.13.6 On the same day, Mr Goldberg wrote to Price Waterhouse on behalf of

Western Continental, requesting an evaluation of the Fremantle Gas Co, "using the latest

records available to your company".

10.13.7 On 12 March 1985, Mr Webb wrote to Mr Brindal in response to his

request, assessing the value of the utility at $26.9 million, on the basis of the anticipated

results for the year ended 31 May 1985.  Adopting, however, the anticipated results for

the year ended 31 May 1986, and based upon the required assumptions, the value of the

utility was assessed at $34.3 million.  He considered it appropriate to use a multiple of

earnings approach, in line with the price earnings ratio of the Fremantle Gas Co, in

order to arrive at a fair value for the gas utility on the open market.  In each case, he

applied a ratio of 16.5.  In a letter of 12 March 1985, addressed to Western Continental,

Mr Webb valued the shares of the Fremantle Gas Co at between $5.71 and $7.32 on the

specified assumptions.

10.13.8 By letter dated 12 March 1985, Mr Brindal reported to Western

Continental that Rothwells had valued the shares of the Fremantle Gas Co in the range

of $7.36 to $8.96, placing a value on the company of between $34.512 million and

$38.223 million.  The letter continued:
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"It is confidently assumed that the restrictive constraints imposed

by this Act that tend to support less than maximum performance,

will soon be relaxed or abandoned."

As events transpired, this confidence was clearly justified.

10.13.9 On the same day, Mr Brindal reported to Mr Connell that, "[d]epending

on the scenario selected by the controllers of the utility and providing the constraints of

the Gas Undertakings Act are relaxed or waived, the entity could be a wonderful income

earner for any Government or semi-Government body and easily justifies an Investment

Price exceeding thirty-five million dollars."

10.13.10 In a letter to Mr Connell, dated 15 March 1985, Mr Webb evaluated the

gas utility from the viewpoint of the value which might be ascribed to it by a State

Government entity which was neither liable to pay income tax, nor bound by the

restrictions contained in the Gas Undertakings Act.  It is to be observed that,

realistically, the utility itself, as opposed to the shares in the company, could only be

sold to the Government, by reason of the fact that the franchise under the Fremantle Gas

and Coke Company's Act attached to the company itself.  Mr Webb suggested in his

letter that a reasonable range of values for a Government entity purchaser of the utility

lay between $29.1 million and $48.5 million.  He indicated, however, that his

assessment was based upon various assumptions which were inherently uncertain, and

which should not be relied upon totally as a representation of actual results.  The higher

range, he said, was due to a monopolistic situation, with the potential which it offered

to control prices and the future of the industry, together with the economies of scale in

respect of staffing and management which the utility's acquisition by a Government

entity would bring.  Although the particular buyer was not named, it was indicated that

a buyer, being a State Government entity, would pay a premium.  Mr Webb's letter

referred to a differential in the price of gas, the average selling price in the case of the

Fremantle Gas Co being 16.105 cents per cubic metre, as compared with 22.5 cents per

cubic metre in the case of SECWA.

10.14 The arranging of finance for the counter offer and its progress

10.14.1 Although Standard Chartered ultimately financed the formal takeover,

there is some doubt as to when it was first approached to do so.  What is clear is that the

onmarket purchases were temporarily financed by sharebrokers acting on behalf of
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Western Continental.  Furthermore, it is apparent from the evidence of

Mr P J Bramwell, who was at the time the senior manager of the branch of the

ANZ Bank at 84 St Georges Terrace, Perth, that Mr Goldberg and Mr Connell called to

see him on 12 March 1985.  Mr Connell's recollection was that the initial approach for

finance for the Western Continental bid had been made to the ANZ Bank, of which it

was a client, with Standard Chartered being regarded as the second choice.

10.14.2 Mr Connell claimed that, before his meeting with the directors of the

Fremantle Gas Co, he would have had some idea of the source of the funding for the

contemplated counter offer.  Later, he went further and said that his recollection was

that, if he had not finalised the finance, he had a firm indication that the bid could be

financed.  Had this been the case, he would, by that time, already have held discussions

with the ANZ Bank and Standard Chartered.  It is clear that, so far as the ANZ Bank

was concerned, his recollection was at fault.  Mr Brindal's evidence may have been

more accurate on this occasion when he said that 7 March concluded with Mr Connell's

deciding that they would have to go and find some money.

10.14.3 The proposal put to Mr Bramwell by Mr Connell and Mr Goldberg was

for the borrowing of an amount of $23 million to $25 million to finance the proposed

takeover.  Mr Bramwell recorded in his diary that there was an intended takeout of the

gas utility by the Western Australian Government for $3 million above the cost of its

acquisition by Western Continental, inclusive of fees.  That figure may be compared

with the minimum of $2.5 million to which Mr Brindal referred in his memorandum of

7 March 1985.  Mr Bramwell also noted that he had been told that the arrangement for

the takeout could not be verified, and he indicated that he had received a negative

response to his suggestion of obtaining a confirmatory letter from the Government.  He

added that Mr Connell had told him that he had been approached by the Western

Australian Government on a strictly confidential basis to acquire the Fremantle Gas Co.

Mr Bramwell recorded that, at that stage, the Fremantle Gas Co was selling gas

approximately 15% cheaper than SECWA and following the North West Shelf supply

coming on line, the price gap would widen, which would become a very political issue

for the Government.  In the end, the ANZ Bank declined to finance the takeover,

considering that it was properly a matter for a merchant bank.  Mr Bramwell believed

he probably telephoned Mr Goldberg to advise him to this effect on the same day.

10.14.4 The contents of Mr Bramwell's diary, which we accept as an accurate

summary of what was said by Mr Connell and Mr Goldberg, are of particular
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importance by reason of the references to Mr Connell's having been approached by the

Government to acquire the company and to the intended takeout by the Government at

a $3 million profit to the purchaser.  Mr Goldberg does not discuss this evidence in

either of his "declarations", having said in one of them, albeit in relation to an earlier

time, that Mr Connell had not told him that there was any agreement or understanding

with the Government for the purchase of the company or the utility with a fixed time

limit or price, or that any definite arrangement or understanding had been made.

10.14.5 In a signed statement which he provided to the police, Mr David Hurley,

the State Manager of Standard Chartered, said that he had been approached by

Mr Goldberg "during the early days of March 1985".  When he initially gave his

evidence in the Commission, he agreed with counsel assisting that, early one morning

in March 1985, he had been approached at his home by Mr Goldberg, who was in a very

excited state.  Mr Hurley said he did not know whether Western Continental was

already standing in the market place at that time.  Western Continental was a customer

of Standard Chartered, and Mr Goldberg was known to Mr Hurley.  Mr Hurley said that

Mr Goldberg told him about a warehousing arrangement which he had with the

Government, involving the buying back of the gas utility of the Fremantle Gas Co.  He

said that Mr Connell was looking for a "white knight" on behalf of the Government.

Arrangements were then made for Mr Hurley to call at Mr Connell's office.  At the

subsequent meeting with Mr Connell, he said that Mr Connell, over a period of an hour

to an hour and a half, provided a detailed description of the deal, how it would be

structured and how it would work.  Mr Connell indicated that the utility was worth a

considerably greater amount of money than the figure at which it was valued in the

books of the company, that the Government was very concerned about the takeover bid

by J N Taylor and that it was seeking a white knight to stop the bid, because J N Taylor

was threatening to coerce the Government into buying the utility for a figure of

$60 million.  This threat was said to be the primary motive for the Government's

attempting to stop the bid.  The totality of the evidence was, however, quite inadequate

to sustain any finding to this effect.

10.14.6 According to Mr Hurley, Western Continental did not have the capacity

to service a loan in its own right.  Therefore, he said, it was a prerequisite from a

banking viewpoint that there be an early takeout of the loan.  This advice was conveyed

by Mr Hurley to Mr Connell and was responded to, he said, by Mr Connell's statement

that the Government would guarantee to take out the utility within six months at a figure

of $26 million.  Mr Hurley said that his understanding was that the original arrangement
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was that Western Continental was to be a white knight for the Government, which

would cover the borrowing, plus carrying costs, plus a profit margin to Western

Continental.  This was, he said, inherent in the transaction from start to finish.  It is,

however, somewhat inconsistent with a guaranteed takeout of $26 million.

10.14.7 Mr Goldberg asserted in one of his "declarations" that he did not recall

ever being present when Mr Connell told Mr Hurley that repayment to Standard

Chartered was assured, as Mr Parker had committed SECWA to buying the gas utility

from the controlling shareholder within six months of a takeover succeeding for

$26 million.  Whilst we have approached Mr Hurley's evidence with some caution,

particularly having regard to the fact that he later became a director of Rothwells and

his interests might seem to coincide, at least to some extent, with those of Mr Connell,

we have concluded that some assurance of a Government takeout must have been given

to induce Mr Hurley to entertain the proposal.

10.14.8 Mr Hurley maintained that he did not simply accept Mr Connell's

assurances.  He claimed that he required, in the first instance, a verbal assurance from

Mr Parker guaranteeing a Government takeout, and, in the second instance, at or before

settlement, a letter of guarantee.  He said that either Mr Connell or Mr Goldberg

telephoned Mr Parker's office, spoke to him and then introduced Mr Hurley to

Mr Parker.  He maintained that he received the desired assurance from Mr Parker

personally.  Mr Parker told him, in effect, that the Government intended to buy back the

utility at a figure of $26 million and it would be its intention to do so within six months

of a successful takeover of the Fremantle Gas Co.  Mr Hurley claimed that he was asked

by Mr Goldberg and Mr Connell not to make any specific reference to the ministerial

undertaking in the application for finance, although they had no objection to his

conveying the general terms of the Government's intention to his head office.  He

acknowledged that nothing was said by Mr Parker about the political sensitivity of the

matter, and Mr Hurley did not at the time make any mention to Mr Parker of his

requiring anything in writing confirming what he had been told.

10.14.9 Mr Hurley's evidence was that he then told Mr Connell and Mr Goldberg

that, subject to a more detailed valuation of the utility, his attitude was positive and he

would certainly approach his London office to finance the takeover bid.  Asked whether,

if a guarantee from Mr Parker had not been forthcoming, he would have entertained the

application, he responded, "Not in a million years".  Mr M I Lurie, a solicitor employed

by Western Continental, and a member of its Board at about this time, confirmed that
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the servicing of a loan of $25 million for the takeover bid could "most certainly not" be

justified by the financial position of Western Continental.  He also said he had been told

by Mr Goldberg that Western Continental was going to be used, in his own words, as

a "front" or "Trojan horse", for the acquisition of the Fremantle Gas Co.  In addition,

Mr J M C Pope, a partner in the firm of Price Waterhouse, who were described by

Mr Pope as the tax advisers and auditors of some, but not all, of the listed companies

in the Wise/Goldberg group, expressed his belief that Western Continental did not have

the capacity to service a debt of $25 million for any protracted period of time.

10.14.10 There is nothing in the correspondence which passed between the Perth

office of Standard Chartered and its Sydney and London offices which refers to any

confirmation by Mr Parker of an arrangement with the Government.  In this respect,

there is a marked contrast with Mr Hurley's approach after the exchange of

correspondence with Mr Parker on 10 December 1985.

10.14.11 Mr Connell had no recollection of the telephone call to Mr Parker which

was described by Mr Hurley, although he accepted that it could have occurred and that

he had forgotten it.  Had the telephone conversation actually taken place in his presence,

it would seem rather unlikely that Mr Connell would have been unable to recall it.

Furthermore, Mr Connell could recall no request from Mr Hurley for confirmation of

what he had been told by Mr Connell and Mr Goldberg.  More importantly, the

apparently willing communication with the Minister at the behest of Mr Hurley does not

sit easily with the evidence of Mr Bramwell of the ANZ Bank, which we accept, to the

effect that he had been informed that the arrangement with the Government could not

be verified, and that no takeout letter was available, when the question had been raised

by him, as we have found, immediately before the approach to Standard Chartered.

Mr Parker himself emphatically denied having been introduced to Mr Hurley over the

telephone, and he said he was certain that no such conversation as alleged had taken

place.  In the end, we are not satisfied that there was any telephone conversation

between Mr Parker and Mr Hurley at this time.

10.14.12 Mr Hurley requested Mr K J Clemens, the associate director of corporate

finance of Standard Chartered in Sydney, to assist him in Perth.  Mr Clemens had

particular expertise in the structuring of company finances, and his task was to assist in

structuring the facility to make it a viable loan for Standard Chartered and to help in

preparing a very urgent submission for the head office of Standard Chartered.  Mr

Hurley said that, after his initial discussion with Mr Connell and with Mr Goldberg, he
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spent some time with Mr Brindal, in the course of which he saw a valuation which had

been prepared by Mr Brindal and two valuations, each dated 12 March 1985, made by

Price Waterhouse.

10.14.13 Mr Clemens' evidence was that he had occasion to travel to Perth in

February and in March 1985 in connection with the application for finance by Western

Continental.  He said he was in Perth from 13 to 15 February and from 13 to 15 March

1985.  Although Mr Clemens said he had no doubt on this matter, there was nothing in

his diary to indicate the work which he undertook during either period, other than the

addresses of some companies to which he paid courtesy visits.  Nor were there any other

documents available to assist him in his recollection, notwithstanding that he said he

would have thought there would have been some of his own notes and working

documents in his handwriting on the file.  He conceded that he would have expected

there to have been documentation prior to 15 March if his earlier visit had been in

connection with the Fremantle Gas Co; but none has been discovered.  There is, in fact,

a singular lack of contemporary memoranda or any other documents emanating from

Standard Chartered prior to the preparation of the formal application for finance.  The

Standard Chartered file itself is marked as having commenced in March.  When he was

asked initially, Mr Clemens agreed with Mr Hurley's assessment that the application

took only some two to three days to prepare.  Although he then expressed some

reservations as to the timing, he did not recall there having been any delay.  It is clear

there must have been a significant delay if he had to make two visits to Perth in order

to complete the application.  He was unable to differentiate between his two visits and

Mr Hurley frankly admitted that he did not recall the suggested first meeting with

Mr Clemens in connection with this matter.  Mr Hurley agreed that it was probably

correct to say that he did not need to spend any time in coming to grips with the

financial position of the company when Mr Goldberg approached him about the

Fremantle Gas Co.

10.14.14 The weight of the evidence, in our opinion, leads inevitably to the

conclusion that Mr Hurley was only approached for financial accommodation after the

ANZ Bank had indicated that it would not be prepared to assist, or was unlikely to

assist, in financing the offer of Western Continental.  If this were not the case, the ANZ

Bank would have been approached in the middle of negotiations with Standard

Chartered, which seems highly unlikely.  The reality is that both Mr Clemens and

Mr Hurley, in the end, however sincerely, were endeavouring to reconstruct the facts,

based essentially upon Mr Clemens having visited Perth in February 1985 and in the
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belief that that visit had been in connection with Western Continental's application for

finance.  We are not satisfied that there was any connection between Western

Continental and Mr Clemens' first visit to Perth in February 1985.

10.14.15 Mr Clemens said he was told by Mr Hurley that Western Continental

would be able to sell the Fremantle Gas Co on to SECWA at a profit, although no

particular price was mentioned to him.  Nor, he said, was any time span discussed with

him.  Mr Connell's name was not referred to.  Mr Clemens claimed that Mr Hurley had

been told that the bank itself wanted "a fair degree of certainty that the company would

be on sold within a reasonable length of time", and "certainly within the period of the

loan".  Mr Clemens said he was told by Mr Hurley that he expected "some sort of

undertaking or intent from the Government they would acquire the company"; but no

mention was made to him of Mr Parker.  This was somewhat at variance with the

evidence of Mr Hurley, which was that he and Mr Clemens discussed the essence of the

transaction and agreed that, whilst the word of a politician is very nice, it is not always

a guarantee, and that they should, as a prime requirement, have a letter from the

Minister confirming the fact and also confirming the price and the time within which the

purchase would be effected.  Mr Hurley described the securing of such a letter as a

condition precedent to the loan and he said he requested Mr Goldberg to obtain such a

letter.

10.14.16 Mr Hurley maintained that, following the approval of finance by his

London office, and at or before the actual settlement date, he received a letter from

Mr Parker.  He was not sure how he received it.  It was written on ministerial paper, he

said, signed by Mr Parker and addressed to him.  It stated that the Government

undertook to buy the utility from Western Continental within six months for a lump sum

plus holding costs.  He indicated that the profit was calculated into the specified

purchase price of $26 million.  Shortly afterwards, at a time when there was a political

furore regarding the takeover, Mr Hurley claimed that Mr Goldberg telephoned him and

told him that the Minister's letter had to disappear, because it could be very

embarrassing to the Government and to Western Continental.  Mr Goldberg asked him

if he could come down and get it.  Mr Hurley said he agreed and gave the letter to

Mr Goldberg who, he considered, was not going to tear it up, as it was equally as

valuable to him as it was to Standard Chartered.  Mr Hurley did not keep a copy of it,

although he had previously expressed some doubts as to the word of a politician and he

was then surrendering the only document verifying the arrangement upon which, on his

evidence, his company depended for its security.  It was Mr Clemens' "anticipation" that
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"some sort of document would be forthcoming" from the Government, indicating its

intention or commitment to buying the gas undertaking.  His recollection was, he said,

that something did become available later in the year, during the April/May period; but

he did not himself see any letter.  Any such letter, he believed, would probably have

been retained in Perth and the branch manager would simply have advised the head

office that he had received the required security documents.  No copy of the letter could

be found and it is nowhere referred to in any documentation.  No one other than

Mr Hurley claims to have seen it.  Mr Hurley agreed that he did not ever ask

Mr Goldberg to return the letter to him, not even before he wrote to Mr Parker on

10 December 1985, although he said that, when Mr Goldberg told him that the letter

must disappear, he did not take it that he could not expect to recover it at some time in

the future.  Mr Goldberg, in one of his "declarations" and in his statement, claimed to

have no recollection of the letter or of the earlier telephone call.  We are not persuaded

that Mr Parker wrote to Standard Chartered at this time.

10.14.17 The formal application by Western Continental to Standard Chartered

for the financial facility was dated 15 March 1985.  The amount sought was up to

$25 million for a term of five years, subject to annual review.  The purpose of the

facility was expressed to be to finance Western Continental's takeover offer of $4.80 per

share for all the issued shares of the Fremantle Gas Co, with a discretion, however, to

raise the offer price to $5.33 per share if the competing offers so required.  The interest

rate to be charged was the Australian Merchant Bank Association rate plus 2.5%,

amounting to approximately 18%.  In addition, substantial fees were payable, made up

of an establishment fee of $125,000, being 0.5% of the limit sought,  a success fee

(described as a corporate advisory fee) of 0.5% of the total loan drawn down, payable

upon Western Continental's obtaining 51% of the issued capital of the target company,

and an unutilised fee of 0.5% per annum of any undrawn amount.  The security offered

consisted of a mortgage over the shares to be acquired in the Fremantle Gas Co, four

interlocking joint and several guarantees, supported by specified securities, and the

subordination of directors/shareholders' loans amounting to $5 million.  Particulars of

the method of repayment proposed were set out in the application as follows —

"1 Sale of the "Gas utility" of the target company — AUD

26 Million.

or
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 2 Profits and cashflow of the Western Continental Group

and

 3 Relisting/sale of up to 50% of the shares of the target

company."

10.14.18 Under the heading of viability, the application indicated a belief on the

part of Western Continental that the gas utility was saleable to SECWA at a price of

approximately $26 million; but it was added that, if the sale of the utility were not to

materialise, it was the intention of the Fremantle Gas Co to own and operate the

business for at least three years and then to sell and relist up to 50% of the shares in the

company.  It was claimed that, during this period, the profits and cashflow of the

Western Continental Group would be adequate to service the debt and to provide regular

amortised principal and interest payments sufficient to reduce the debt to $9 million by

the end of 1988.  It is important to observe that, at this stage, the cost of the takeover by

Western Continental was not known.

10.14.19 So far as the prospect for the repayment of the amount of the loan out

of the profits and cashflow of the Western Continental Group was concerned,

Mr Clemens indicated that he did not attach much weight to it, and the London office

of Standard Chartered was clearly concerned as to the reality of the suggestion that

anticipated cashflows from the various securities offered would be sufficient to amortise

the debt and meet interest payments.  This was not altogether surprising, because it was

shown in the application that the Western Continental Group had suffered a pre-tax loss

of $1,120,000 for the year ended 30 June 1984, and a further loss of $369,000 for the

half year ended 31 December 1984.  Mr Connell's view was that the Fremantle Gas Co

could have been carried on for 12 months or more, provided, however, that interest on

the loan was being capitalised.  Mr Clemens, on the other hand, thought that repayment

of the loan through the relisting and sale of shares in the Fremantle Gas Co was a

realistic option.  Mr Connell, in his evidence, disagreed with this view.  It must be said,

however, that when Mr Connell gave evidence as to the possible refloating of the

company in 1986, he demonstrated a rather more optimistic view of that possibility.

10.14.20 By telex dated 2 April 1985, Mr Hurley advised his Sydney office as to

the projected cashflows of the Western Continental Group for the years 1985 to 1987.

He concluded that the servicing of the $25 million loan facility appeared comfortably
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covered by the group's projected surplus of $43.1 million, assuming that the sale of the

gas utility and of the Fremantle Gas Co's residual assets for $31 million might not be

achieved in whole or in part.  Mr Hurley noted that he had tested the main items and

found them to be realistically pitched, with the exception of the projected returns from

the Fremantle Gas Co which, at $15 million, he said, he considered over optimistic by

at least $4 million.  This positive view of the financial position of the Western

Continental Group was not a view shared by Mr Lurie and Mr Pope and it was not the

view which Mr Hurley himself expressed in his evidence.

10.14.21 The minutes of a meeting of the directors of the Fremantle Gas Co held

on 19 March 1985 recorded that Western Continental had already acquired 19.9% of its

shares.  On 28 March, the directors formally resolved to recommend acceptance of the

takeover offer from Western Continental to their shareholders.

10.14.22 Mr Parker's recollection was that Mr Goldberg came to see him soon

after he had announced his company's bid, he thought within a period of two or three

weeks.  His first record of a meeting with Mr Goldberg was, however, on 28 May 1985,

and it was possible, he said, that this was the occasion of their first meeting.  Mr Parker

said that he had no recollection of it, but he assumed that Mr Goldberg would have

sought the meeting and advised him of the progress of his takeover bid.  He said that on

their first meeting, he told Mr Goldberg exactly the same as he had told Mr Connell and

Mr Holmes a Court regarding the interest of SECWA in acquiring the gas utility.

Mr Parker's recollection was that Mr Goldberg told him that he thought the Fremantle

Gas Co was undervalued, and indicated to him that he was not a long-term purchaser

of things and that, if the right opportunity arose, he was, as a trader, willing to trade.

He denied making any commitment to Mr Goldberg.  His only previous contact with

Mr Goldberg as a Minister had been in connection with the Swan Brewery site when,

as the former Minister for Planning, he had rejected what he regarded as a somewhat

extravagant proposal for the development of that site.

10.14.23 Mr Connell claimed that he was sure that he would have kept Mr Burke

informed of how matters were proceeding in relation to the Fremantle Gas Co.  We

accept that this would have been so, having particular regard to Mr Burke's previous

involvement in the matter, as we have found it to be, and to the evidence of the

relationship between the two men at this time and the frequency of the occasions on

which they spoke to one another.
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10.15 Approval for the Fremantle Gas Co to adopt tax effect accounting

10.15.1 On 1 April 1985, in the midst of the takeover activity, Mr Jennings wrote

once again to Mr Parker, seeking his approval for the company to adopt tax effect

accounting, on the basis that it was a fundamental accounting principle that costs and

income should be matched in the relevant time period, and that tax effect accounting

would achieve this purpose.  In a memorandum to Mr Parker, dated 12 April 1985,

Mr W C Heron, who was then Assistant Commissioner, Finance and Administration,

of SECWA, suggested that, having regard to the current takeover offers, there was a

need for caution in relation to the request for permission to adopt tax effect accounting.

He reported that BT Australia Ltd ("BT Australia") had been requested to examine the

proposal on a confidential basis, with a view to obtaining a better understanding of the

company's motives, and the implications which tax effect accounting might have in

relation to a takeover.  Mr Kingsmill took the view, although apparently on somewhat

slender grounds, that the company's recent concern arose out of something more than

simply adhering to Australian accounting standards.  He later advised Mr Parker by

memorandum dated 23 April 1985 that BT Australia's initial reaction was that there

appeared to be no real concerns with regard to tax effect accounting, but it was

suggested that additional information should be obtained in order fully to assess and to

quantify what impact the change would have upon the company, its shareholders and

consumers.  He reported that Price Waterhouse, whose views had also been sought at

this time, had advised that the adoption of tax effect accounting could be supported on

technical grounds and that it would not appear to disadvantage the company's customers.

They had apparently pointed out in addition that, without the capacity to make further

bonus share issues, and with the possibility of future profits increasing, there was the

likelihood, in the short term, that the accumulated profits available for distribution

would exceed those permitted under the Gas Undertakings Act, but, with the adoption

of tax effect accounting, the company could charge off against part of the profits of the

holding company its deferred tax liability of approximately $372,000 as at 31 May

1984.

10.15.2 In accordance with a suggestion from Mr Kingsmill, Mr Parker wrote to

Mr Jennings on 29 April 1985, requesting certain additional information, much of it

relating to income, profits and dividends, and the use of bonus share issues rather than

directly to tax effect accounting.
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10.15.3 By letter dated 7 June 1985, Price Waterhouse advised SECWA that it

was not aware of any reason why the company should not adopt tax effect accounting

and recommended that formal approval be given to the change.  There is no reference

in their letter to the fact that they were the auditors of Western Continental.

10.15.4 By letter dated 25 June 1985, Mr Dowding, as Acting Minister for

Minerals and Energy, approved the adoption of tax effect accounting by the Fremantle

Gas Co.  In his letter, however, he drew attention to a very marked rise in office

expenses, from 3.5% of expenditure in 1977 to 37.1% in 1984.  An explanation and a

justification for this increase were requested; but apparently the matter was not thought

to be of sufficient importance to warrant the deferment of approval to adopt tax effect

accounting until a satisfactory response had been received.

10.16 The interest of SECWA in the takeover battle

10.16.1 BT Australia reported to SECWA by letter dated 17 May 1985 as to the

value of the Fremantle Gas Co.  The circumstances in which this report was sought are

of interest.  At the time of the rival takeover offers, according to Mr M N Hayes, who

was then the Manager for Finance at SECWA, there were concerns within SECWA that

the consideration being offered for the shares was far greater than that which officers

within SECWA had been contemplating.  There was concern as to why someone should

be wishing to pay more than SECWA believed the company to be worth.  After a

discussion with Mr Heron, Mr Hayes telephoned BT Australia, seeking a valuation of

the utility from a commercial point of view.  Consideration had already been given

within SECWA to the impact which an increase in the authorised capital would have on

the purchase price to be paid for the Fremantle Gas Co if SECWA were to purchase it.

It had been agreed that SECWA should recommend that the Government not increase

the company's authorised capital, because it would have an effect on any future

negotiations for the purchase of the Fremantle Gas Co.  An increase in the authorised

capital was believed within SECWA to have the potential to increase the buyout price.

The officers concerned in these considerations were primarily Mr Heron, Mr Blackman

and Mr Hayes.  Mr Kirkwood might have attended one meeting, and Mr Kingsmill

possibly came to one or two meetings.  Their reasoning, according to Mr Hayes, was

that the ability of the company to distribute profits was totally related to the number of

its shares.  He recognised that the acquisition of the Fremantle Gas Co was one of the

strategies which was seen internally as desirable, in order to win maximum marketing

and control of gas within Western Australia.
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10.16.2 A copy of BT Australia's report was sent to Mr Parker on 13 June.  It

contained an analysis of the value of the Fremantle Gas Co in the light of the then

current takeover situation.  Although the market price was at the time approximately

$4.70 per share, it was said that, on an historical basis, prior to the distortion created by

the takeover offers, a value in the order of $3.25 per share would appear to have been

more appropriate, producing a valuation of $15.235 million.  On a net asset backing

basis, its valuation was $20.181 million, or $4.31 per share.  BT Australia considered

that, due to the restrictions imposed on the Fremantle Gas Co through the Gas

Undertakings Act, the cashflow of the company could not realistically be considered as

being available to its shareholders and it did not therefore consider a valuation on the

basis of the company's discounted cashflow to be appropriate.  It suggested that a

reasonable value for the company was between $15 million and $20 million, provided

that the book value of the assets accurately represented their true depreciated

replacement value, as to which it could not be sure.

10.16.3 Two other comments made by BT Australia are of interest.  The first was

that, so far as the price earnings ratio was concerned, the current prices indicated that

the bidders expected to be able to continue the real growth of the issued capital which

had occurred in the last 10 years or so.  If it were limited to its current issued capital,

it was suggested that the value of the company on the basis of the current year's

estimated earnings would be $15.570 million.  If there were ways of getting around the

Act, the company would be valued at between $25.9 million and $34.6 million.  It was

said that the price being offered for the company would indicate that the bidders

believed that they could circumvent the share limits and controls of the Act or,

alternatively, they might feel that the company was worth substantially more to SECWA

than the market value.  It believed the former was more likely.  The memorandum to

Mr Parker accompanying the report specifically drew his attention to the belief of

BT Australia that the recent Western Continental bid price of $4.80 per share, and the

price of $6.00 per share offered by J N Taylor for a limited parcel of shares on 16 May

1985, suggested that those companies believed the potential for future bonus issues, and

effectively increased dividends, could be maintained or that the gas operation of the

company could be sold to SECWA at a higher price.

10.16.4 The second comment was that, although the value to SECWA of the

Fremantle Gas Co's operations might be considerably greater than the value of the

company to its current shareholders, the amount which SECWA should be prepared to

pay for  the operations should more closely reflect a value to its current shareholders.



10 - 75

There was little justification, it wrote, for the company's shareholders receiving any

financial benefits from the incorporation of the company into SECWA.  It was therefore

recommended that the Government legislate to stop the circumvention of the Gas

Undertakings Act and to minimise the profit exploitation potential of the company prior

to any purchase by SECWA.  This would minimise the purchase cost.  In any event, it

rightly indicated that it would be improper for SECWA to pay any more than a marginal

amount above the assessed market value for the company, any extra payment being

merely a windfall gain to the shareholders of the company at the expense of the Western

Australian public at large.

10.16.5 Having obtained the opinion of BT Australia, SECWA sought further

advice from its solicitors, Jackson McDonald & Co, pointing out that it did not have the

power directly to restrict the tariff charges made by the Fremantle Gas Co.  Jackson

McDonald & Co, in their letter of 6 June 1985, rightly pointed out that many of the

provisions in the Gas Undertakings Act were obscure and unsatisfactory and observed

that those provisions restricting profits were cumbersome and difficult to apply.  They

recommended the repeal of all the provisions in the Act restricting and controlling the

profits of, and the distribution of dividends by, gas undertakers, and suggested instead

the introduction of provisions enabling SECWA to control all tariffs and prices for gas

sold by gas undertakers.  This change, it was suggested, would enable SECWA from

time to time to review gas prices, to impose appropriate prices on gas undertakers and

to allow those undertakers to make whatever profits they could from the sale of gas at

those prices.  By letter dated 10 June 1985, Jackson McDonald & Co followed up their

previous letter with specific recommendations for amendments to the Act.  It was argued

on behalf of Mr Parker that the first letter was particularly influential on him; but the

fact is that he did not proceed with the suggested statutory amendments.

10.16.6 In his evidence, Mr Parker relied upon the advice which he received from

Jackson McDonald & Co in justification of his expressed view that the Gas

Undertakings Act was an unsatisfactory instrument of control.  What he failed to do was

to acknowledge the importance of the recommendation by Jackson McDonald & Co that

there should be introduced into the Act provisions enabling SECWA to control all tariffs

and prices for gas sold by gas undertakers.  He also ignored the advice of BT Australia

with respect to the passing of legislation to stop the circumvention of the Act.

10.17 The eventual success of the takeover offer by Mathew James
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10.17.1 In the meantime, the formal offer from Mathew James, a wholly owned

subsidiary of Western Continental, and the chosen vehicle for the formal bid, had

eventually been issued.  The Part A statement was dated 18 April 1985.  The offer was

the sum of $4.80 cash per share, being the amount originally determined.  The Part B

statement was despatched to the company's shareholders with a letter dated 23 April

1985, under the signature of Mr Tomlinson, indicating that the directors unanimously

recommended acceptance of the offer.

10.17.2 In the Part A statement, under the heading, "Mathew James Intentions

regarding Fremantle", it was said:

"Subject to review after the date on which the Offers close, it is

the intention of Mathew James, if the Takeover Scheme is

successful, that:-

(a) the business of Fremantle will continue;

(b) no major changes will be made to the business of Fremantle

and no redeployment of the fixed assets of Fremantle is

proposed;

(c) the future employment of the present employees of Fremantle

be continued."

It was submitted that this statement of intention was inconsistent with an intention on

the part of Mathew James to sell the gas utility to SECWA.  That may be accepted,

notwithstanding the reference to a subsequent review; but this fact, in the end, cannot

override the other evidence which leads us to the conclusion that it was not the intention

of Mathew James to have the Fremantle Gas Co retain the gas utility.  Indeed, the

overwhelming weight of the evidence is that, financially, it could not have done so.

This paragraph in the Part A statement was not an accurate reflection of the intention

of Mathew James at the time.

10.17.3 By letter dated 12 April 1985, Stone James Stephen Jaques, the solicitors

for Standard Chartered, advised that company on the provisions of the Gas

Undertakings Act.  The letter is principally of interest because it confirms that, "for
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commercial reasons", Standard Chartered was not concerned by the terms of the Act or

by the severe limitations on profit making contained in the Act.

10.17.4 Prior to the conclusion of the takeover battle, Mr Connell requested

Mr Brindal to render invoices to the Fremantle Gas Co and to Western Continental each

in the sum of $225,000, being, in each case, 1% of the full value of the initial bid of

$4.80, that offer not having then been increased.  Mr Connell confidently justified his

action by saying he considered at this time that the offer by Western Continental was

going to succeed.  Mr Brindal noted in a memorandum to Mr Connell that he had told

Mr Jennings on 27 March 1985 that the fee would be 1% and that it would be rendered

when it was considered that the scheme was a success.  The invoice from Rothwells to

the Fremantle Gas Co was dated 14 May 1985 and was described as being for

"Consultancy Fees, as agreed upon with Mr J Jennings, for engagement of this Company

to provide a higher cash bidder for Fremantle Gas & Coke Co Ltd shareholders than the

share swap scheme originally proposed by J N Taylor Holdings Limited".  On the same

day, an invoice for an identical amount was sent by Rothwells to Western Continental

for "Consultancy Fees, as agreed upon, in connection with the Takeover Offer made to

the shareholders of Fremantle Gas & Coke Co Ltd and provision of funds for this

venture".  Rothwells itself had not, on the evidence, provided any funds.

10.17.5 It appears that the size of the fee was immediately queried by two of the

directors of the Fremantle Gas Co, one of whom was Mr Jennings, prompting

Mr Brindal to respond, by letter dated 21 May 1985, justifying the fee by arguing that

$4.80 per share represented a benefit to shareholders of some $8.766 million above the

J N Taylor offer, notwithstanding that the bid had still not been successful.  He

indicated once again in his letter that, on 27 March 1985, he had advised Mr Jennings

of the fact that a fee of 1% would be applicable on the success of the deal "and there

would be no publicity concerning Rothwells' intervention between the initial bidder,

over Western Continental's offer".  This letter in turn appears to have brought a response

from Mr Jennings, who wrote on 22 May suggesting that there had been some

misunderstanding concerning the account, as neither he, nor Mr Tomlinson, had any

recollection of having discussed with Mr Connell a fee of the magnitude now being

sought.  In fact, he said, they believed that the fee payable by the Fremantle Gas Co

would be in the vicinity of $10,000.

10.17.6 The fee directed to the Fremantle Gas Co was paid some time later, after

the Mathew James bid had been successful, following a direction from Mr Goldberg to
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Mr Glaskin subsequent to Mr Tomlinson's retirement as Chairman of Directors.

According to Mr Glaskin, Mr Goldberg had initially been unhappy about making the

payment sought and had indicated that he was not going to pay out that sort of money.

A few hours later, he said, he had telephoned back very quietly and told him that he had

spoken to "Laurie" and that Mr Glaskin should pay it.  Mr Connell's evidence was that

he regarded this as a matter for Mr Goldberg and not for the Fremantle Gas Co.  On

31 July 1985, after a discussion between Mr Brindal and Mr Goldberg, Mr Brindal

forwarded to Western Continental for signature three commercial bills totalling

$256,000, due on 30 October 1985, "to settle an account for fees of $250,000 plus 10%

interest to 30.10.85".  It appears that there was an error in the amount of the fee, the

intended amount being $225,000, the same as that raised against the Fremantle Gas Co.

The position was later rectified by the substitution of a new bill for the third of the

original bills.  On the previous day, Mr Brindal had acknowledged receipt of a cheque

from the Fremantle Gas Co in payment of the fee of $225,000.  He included in his letter

a justification of the amount of the fee, indicating that, by its considered action, the

Board had increased the return to shareholders of the Fremantle Gas Co by a sum in

excess of $8 million in cash alone and suggesting that the Press had not highlighted in

any suitable manner the sensational success achieved by the Board's defence.

10.17.7 On 4 June 1985, J N Taylor increased its offer for a portion of the shares

in the Fremantle Gas Co.  It offered $6.00 cash per share for 405,000 shares in the

company, that offer being open until 5 July.  By this time, J N Taylor had a holding of

41.5% of the issued shares in the company, whilst Mathew James had  received

acceptances for 43.5% by 30 May 1985.  In their Part B statement dated 11 June 1985,

in response to the offer, the directors of the Fremantle Gas Co recommended the

rejection of the new proposal.  Accompanying the Part B statement was a report by

J B Were & Son once again expressly accepting that the Minister's refusal to agree to

an increase in the authorised capital "obviously affects" the ongoing value of the

Fremantle Gas Co's shares.  The report also went on to draw attention to the Minister's

statement of 11 January 1985 and reiterated that it was important to note that the

Minister's current stance was not necessarily permanent.

10.17.8 A difficulty arose in relation to the security being offered by Western

Continental to Standard Chartered.  The original proposal involved the provision of

guarantees by public companies to an associated company.  Standard Chartered sought

advice from its solicitors, Stone James Stephen Jaques, upon the matter.  Their advice,

dated 19 April 1985, was to the effect that such an arrangement would constitute a



10 - 79

breach of section 230 of the Companies (Western Australia) Code.  The letter of advice

records the instructions from Standard Chartered that it was concerned at the ability of

the borrower to service a facility of the size being offered and wished to be assured that

it would be able to dispose of the shares at a suitable price so as to be able substantially

to reduce the size of the facility within six to 12 months of the commencement of the

takeover.

10.17.9 In the light of this advice, an amended proposal, dated 6 June 1985, was

prepared for his London office by Mr Hurley.  Under the heading "Repayment", the first

option now read, "From Sale of the Gas utility asset of the target company to the West

Australian Government", the second, "Profit and Cashflow of the two principal assets

of the WCC Group", and the third, "Relisting and sale of up to 50% of Shares in FGC".

The security offered now included the assignment of a put option on shares in the

Fremantle Gas Co granted by Eastern Petroleum Australia Ltd to Western Continental,

Stone James Stephen Jaques having advised that, on balance, in the existing

circumstances, this would not infringe section 230 of the Code, there being commercial

benefits accruing to the grantor.  Under the heading, "Viability", the Standard Chartered

proposal noted:

"Once FGC shareholding is consolidated under one owner,

Directors of WCC believe the gas utility of FGC will be

purchased by SECWA in order to ensure uniform pricing

throughout the Perth area."

Then followed a statement that a leading firm of merchant bankers had been

commissioned by SECWA to value the utility and that, from discussion with them, a

sale price of $26 million was indicated, which would still leave net assets of $6 million

in the company itself.  Under the heading "Adequacy of security", it was stated:  "We

are however in receipt of confidential information confirming that the utility will be sold

to [SECWA] within 6 months" and that, "[a]ccordingly, it is unlikely that we will need

to rely on the put option arrangement" which was then being proposed.  The prospect

of acquisition by SECWA was expressed much more confidently than in the first

application.  Whether this was the result of better information, or whether it was due to

Mr Hurley's desire to convey a strong feeling of confidence to his London office, is not

clear.  The recommendation in the proposal now read:
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"In view of the sound security position, combined with the

secondary put option mechanism and the fact that the target

company will almost certainly dispose of its principal asset being

the facility to SECWA within 6 months of acquisition to enable

the reduction of the advance, we recommend this proposal for

your favourable consideration."

10.17.10 Mr Connell disclaimed any knowledge of any proposal for a $26 million

buyout of the utility within six months.  In fact, he suggested that the holding costs

would have negated any profit at this level if the gas utility had been held for this

period.  Although this suggestion may give insufficient weight to the value of the assets

which would be left in the company after the sale of the gas utility, we do not doubt that

Mr Connell's desire to maximise his profits remained as strong as ever.  Indeed, even

accepting, for this purpose, Mr Hurley's evidence as to the constraints under which he

had been placed regarding the revealing of the arrangement with the Government of

which he had been told, the advice in the application, to the effect that Standard

Chartered was in receipt of confidential information confirming the sale of the utility

to SECWA, would seem to apply more naturally to oral advice given by Mr Connell or

by Mr Goldberg than to some written confirmation from Mr Parker.  There is no

reference in the application to any confirmation of an arrangement having been given

by the Minister.  After the receipt of the letter from Mr Parker dated 10 December 1985,

which is referred to later, any constraints appear to have vanished.  As we have already

indicated, we do not accept that any firm price had been agreed between Mr Connell

and Mr Parker for the sale of the gas utility to SECWA.  In a situation where the cost

of the takeover was still unknown, it would have been extraordinary had this been the

case.  Nor do we accept Mr Hurley's evidence regarding his telephone conversation with

Mr Parker or the receipt of a letter from him.  However, Mr Hurley's documents make

a number of references to a figure of $26 million.  It may be that, as he claimed, he was

given this figure by Mr Connell, either as a fixed figure or as an example, or it may be

that he adopted the figure himself as a means of boosting the likely success of the

application to his head office for finance.  We accept that, previously, Mr Bramwell of

the ANZ Bank had been told that the sale price would be $3 million above the cost of

acquisition.

10.17.11 On 18 June 1985, Mathew James increased its offer for the shares in the

Fremantle Gas Co to $5.00 per share, and on 8 July, it further increased its offer to

$5.20 per share.  This was a price which J N Taylor was not prepared to match.  The
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latter company had, it appears, valued the shares of the Fremantle Gas Co in the range

of $3.50 to $4.00 per share.  After Mathew James had increased its offer on 8 July,

meetings were held between Mr Goldberg and Mr W B Reuter, the Chief Executive of

J N Taylor.  Eventually, Mr Holmes a Court reached an agreement with Mr Goldberg,

whereby J N Taylor would sell its shares in the company to Mathew James for five cents

per share less than the ultimate price offered by that company.  Mr Connell claimed that

he reported the success to Mr Parker, who, he said, was very happy about the situation.

He did not recall reporting on the matter to Mr Burke; but he said he was sure he would

have discussed it with him.  Mr Burke denied that he did so and said that, until the

purchase of the utility by SECWA, the matter never arose, even obliquely, with

Mr Connell.  Having regard to the close relationship which had developed between

Mr Burke and Mr Connell, we are unable to accept Mr Burke's denial.  Furthermore, our

finding in relation to Mr Burke's initiation of the scheme renders the conclusion that

Mr Connell spoke to him about the successful acquisition of the Fremantle Gas Co quite

irresistible.

10.17.12 On 9 July 1985, it was announced in the press that J N Taylor had

capitulated and intended to sell its shares in the Fremantle Gas Co to Mathew James.

By this time, J N Taylor had a holding of only 43.5% of the issued capital of the

company, as compared with Mathew James' holding of 48.7%, the partial cash offer of

J N Taylor having met with a poor response.  The acquisition of the shares held by

J N Taylor took Mathew James above the critical level which enabled it compulsorily

to acquire the holdings of dissenting shareholders.  At this stage, according to what

Mr Goldberg said in one of his "declarations", he and Mr Connell sat down to discuss

what they were going to do with the company:  "We wanted to try and build up sales".

If by this it was meant that they were discussing the subject for the first time, we reject

his statement.  We would not doubt, however, that Mr Connell and Mr Goldberg met

to discuss how they might maximise their profit.

10.17.13 From time to time, Mr Hurley faced criticism from his Sydney office,

which clearly was concerned about the adequacy of the security held by Standard

Chartered.  By telex dated 9 July 1985, in the course of pointing out that the need to rely

on the put option alternative was remote, Mr Hurley stated:

"Confidential negotiations already commenced with Government

re sale of gas utility $26 million."
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There was no supporting evidence to justify this statement, which, Mr Hurley claimed,

was based upon advice he had received from Mr Goldberg.  There was apparently some

concern on the part of Mr Hurley that Standard Chartered would withdraw from its

arrangements with Western Continental, and his telex stressed that, with Western

Continental then being in a position compulsorily to acquire the balance of the shares

to which it was not already entitled, any withdrawal from the terms and conditions of

the approval would have most serious legal and other ramifications for Western

Continental and Standard Chartered.

10.18 The opening of the No 1 Advertising Account and Mr Connell's

donation of $300,000

10.18.1 The operation of the No 1 Advertising Account under the control of

Mr Burke is considered in chapter 26.  It is, however, convenient in this chapter to refer

to the opening of the account in conjunction with the donation by Mr Connell of

$300,000 in cash, which formed part of the initial deposit to the credit of the account.

10.18.2 Mrs Brenda Brush, who was at the time a ministerial officer in the

Premier's Department, made arrangements for the establishment of the No 1 Advertising

Account with the Town and Country WA Building Society on 6 June 1985, when she

spoke to the Managing Director of the Society, Mr Ray Turner.  Mr Turner referred her

to Mr W J Clarke, who was then the Assistant General Manager, Operations, of the

Society.  The necessary application for the opening of the account was completed by

Mrs Brush.  She gave her home address as the address for correspondence in relation

to the account.

10.18.3 It appears that, early on the following morning, 7 June 1985,

Mrs Brush contacted Mr Connell's secretary at the offices of L R Connell & Partners.

The secretary spoke to Mr G P Quinn, an employee of the firm, and asked him if he

knew anything about arranging for $300,000 in cash, as Mrs Brush had told her that it

had been arranged that she should collect the cash on that day.  Mr Quinn said that he

knew nothing about it, and that he would not be paying anybody a large amount of cash

unless it had been authorised by Mr Peter Lucas or one of the other "directors", or by

Mr Connell himself.  At the time, both Mr Connell and Mr Lucas, who was then a

senior executive in L R Connell & Partners, were on a chartered aircraft flying to the

eastern States.  Furthermore, the sum of $300,000 was such an amount, Mr Quinn said,

as was likely to interfere with his money market balances.  He therefore requested
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Mr Connell's secretary to advise Mrs Brush that the money would not be forthcoming

until such time as either Mr Connell returned to Perth or Mr Lucas told him otherwise.

Mr Connell's secretary spoke to him again a little later and informed him that Mrs Brush

was quite upset about the matter, because she was quite sure the arrangement had been

made.  Mr Quinn then telephoned to a planned refuelling stop for the aircraft on which

Mr Lucas and Mr Connell were travelling.  Shortly afterwards, he said, Mr Lucas

returned his call.  According to Mr Quinn, Mr Lucas told him that he had never heard

about the matter and he left the telephone in order to check on the position.  A few

minutes later, he came back and advised Mr Quinn that it was "okay".  Mr Lucas

himself denied having a clear recollection of the conversation.  Although he had no

recollection of the actual transaction, he recalled taking, or making, a telephone call in

some remote area.  Mr Connell himself had no recollection of these events, although he

accepted that they could have occurred.  We have no hesitation in finding that the events

occurred as Mr Quinn indicated.

10.18.4 Following the telephone call, Mr Quinn contacted the Westpac Banking

Corporation, which was, however, unable to make $300,000 available in cash at short

notice.  He therefore made the necessary arrangements with Transurety Limited, an

armoured car courier company, which was able to provide cash at short notice.

Mr Quinn obtained a bank cheque for $300,000 and debited the payment to Mr Connell

in the cash book of L R Connell & Partners.

10.18.5 Transurety Limited delivered $300,000 in banknotes to the offices of

L R Connell & Partners.  When Mrs Brush arrived a little later, Mr Quinn insisted that

she count the banknotes, which she did.  He then helped her to put the banknotes in her

briefcase and she departed.  She took the money to the Town & Country WA Building

Society, having first telephoned to say that she was coming in with a substantial amount

of cash to deposit.  At Mr Clarke's suggestion, she took the money to his office, where

she deposited it to the credit of the account which she had opened on the previous day.

It appears that, on the same day, a bank cheque for $100,000 was also paid into the

account.  Mrs Brush claimed to be unable to identify the source of that cheque.  Indeed,

she claimed not to have a very clear recollection of obtaining the cash from

Mr Connell's office.  Having regard to the amount involved, that, if true, would be most

surprising.  She conceded that she could, however, remember counting the money,

which, it appears, consisted of $50 and $20 notes.
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10.18.6 Mrs Brush could not recall any urgency in connection with the collection

of the money.  Nor could she suggest any need for secrecy.  She was aware of the fact

that Mr Connell was supporting the Labor Party and asking other business people to

contribute to its funds.  He was not, to her knowledge, making any secret of these facts.

She said she did not know of any reason why this particular donation should be in cash.

The evidence before the Commission, however, indicates quite clearly that both

Mr Burke and Mrs Brush had an obsession with secrecy in relation to their handling of

the substantial funds which were donated to the Labor Party during the period Mr Burke

was Premier, not least in the process of accounting to the Party.

10.18.7 Mrs Brush made out a receipt in favour of Mr Connell for a donation to

the "Australian Labor Party election campaign".  The receipt was sent to Mr Connell

with a letter of appreciation signed by Mr Terry Burke.

10.18.8 Mr Brian Burke's evidence was that he became aware of Mr Connell's

donation in June 1985 when he had been told by Mrs Brush that she was going to

collect, or that she had collected, a significant cash donation from Mr Connell.  He said

he had no knowledge of any request for cash having been made and he had no

understanding of there having been any urgency about the matter.  He said that the

donation had been made following a meeting which he had with Mr Connell, at which

they had discussed fund-raising, and it had been made without any restriction or

stipulation concerning its use.

10.18.9 When he was initially questioned by Superintendent Les Ayton

concerning the opening of the No 1 Advertising Account with $300,000 in cash,

Mr Burke said he had no idea where the money may have come from, but in evidence

he said Mr Ayton had not asked him about the donation from Mr Connell and, although

he was not aware of any other amount of $300,000 in cash, he had not put the two

matters together.  Mr Burke demonstrated a surprising lack of recollection of events

connected with his fund-raising activities.  The conclusion we have drawn from the

evidence is that he was not prepared to be candid and open with the police or the

Commission concerning either those activities or the expenditure of the funds.

10.18.10 Mr Connell's evidence, which is supported by the objective facts, was

that his donation was made in the course of a fund-raising plan upon which

Mr Brian Burke had embarked in the middle of 1985.  During this period, he said, they

had a number of face to face discussions.  The way in which it was put to him by
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Mr Burke, Mr Connell said, was that business was doing well under the Labor

Government, that Mr Connell's business was doing well under that Government and if

they wanted that environment to be maintained, it would be necessary to contribute.  It

was suggested to him that he should make a contribution and that he should encourage

others to do so.  Mr Connell understood from Mr Burke that the plan was to raise in the

order of $4 million or $4½ million.

10.18.11 Later in his evidence, Mr Connell said that Mr Burke stressed that, in

order for the current good business activity to continue, it was necessary for the

Government to have sufficient funds to enable it to be re-elected.  He said he was put

in the position where it would have been very difficult for him to have declined the

suggestion that he should contribute himself and assist in raising funds through other

businessmen.  Whilst he tended to retreat from this broad statement at a later stage in

his evidence, when it was put to him again, he indicated that he did not resile from what

he had said.  He also indicated that Mr Burke was fairly direct in his approach and really

gave him no room to disagree with his point of view.  When asked what Mr Burke had

said which was so direct and left him with no room to disagree, Mr Connell responded:

"Basically what I've told you already, that business was good,

which was something I'd no argument with, and if it was to be

maintained, the environment was to be maintained, if we were to

expect that we would continue to have the co-operation and ear of

the Government, then contribute."

10.18.12 Mr Connell also said that he thought the point was made very clearly by

Mr Burke that business, insofar as he was concerned, was healthy and that this was in

no small part a result of the Government's having a favourable attitude towards him and

that if this were to continue he would be expected to contribute.  He went on to say he

did not believe the position was ever put to him expressly that, if he did not donate, his

future involvement with the Government would decrease and would not be as successful

as it had been, but he said this was an inference which could be drawn from what he

was told.  He agreed, under close questioning, that he had received the message from

Mr Burke, however it had been expressed, that, if he wanted his future to be like the

past, he was expected to make a substantial donation himself and to get others to make

substantial donations.  He agreed, when it was put to him, that it was worth quite a lot

to him, in terms of the future of his business, to ensure that the Labor Party was returned

to Government.  He was therefore quite happy to see it returned.
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10.18.13 Mr Connell said Mr Burke indicated to him the size of the donation

which would be expected from him and that he was somewhat surprised at the amount

being sought.  He was uncertain as to the amount he had given at this time, believing it

was between $250,000 and $500,000, and payable in two moieties.  He appears to have

been mistaken in this regard.  He also said he was astounded by the cash element in the

donation, saying he could see no reason for it and that he did not know of any other

occasion on which Mrs Brush had collected cash from him or from Rothwells.  Having

regard to the number of cash transactions in which L R Connell & Partners and

Rothwells were engaged during the period prior to the eventual collapse of Rothwells,

Mr Connell may have exaggerated his astonishment.

10.18.14 The persons whom Mr Connell claimed Mr Burke asked him to follow

up were Mr Alan Bond, Mr John Roberts, Mr Dallas Dempster, Mr Brian Coppin and

Mr Goldberg.  The amount of the donation to be sought by Mr Connell from each of

those persons was generally of the same size as that which was being sought from him.

He made it clear, however, that his role was intended to be that of following up requests

by others for donations, and not that of making initial approaches.

10.18.15 Mr Connell's evidence was that his donation was not in any way tied to

the Fremantle Gas Co transaction.  It was, of course, made while the takeover battle was

unresolved.  However, it was probably apparent at the time that the bid by Western

Continental was likely to succeed.  Mr Connell's evidence was that, some weeks before

the donation had been made, he considered that the offer by Western Continental was

going to succeed, and on 14 May 1985 accounts had been despatched to the Fremantle

Gas Co and to Western Continental for Mr Connell's services, on the basis that the bid

would succeed.  Mr Connell was not merely a private businessman who had no interest

in existing or future dealings with the Government.  He had a close relationship with

Mr Burke and he had benefited considerably in the past from his dealings with

Government, as, for example, in relation to the acquisition of Northern Mining

Corporation Limited (chapter 7), the appointment of Rothwells with Price Waterhouse

to review the operations of the Motor Vehicle Insurance Trust and the State Government

Insurance Office during 1984 and 1985, the Superannuation Board's acquisition of a half

interest in the David Jones site from the Midtown Property Trust pursuant to heads of

agreement executed on 19 April 1985 and the subsequent entering into of a joint venture

with Perpetual Trustees Limited as trustee for the SB Investment Trust on 10 May 1985

for the development of that site (chapter 22).  It was made at a time when, as we have

found, an arrangement existed between Mr Parker, Mr Connell and Mr Goldberg for the
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acquisition by SECWA of the gas utility from Mathew James, if it were to be successful

in its bid, at a price to be negotiated in the future.  This was, we have found, an

arrangement of which Mr Burke was well aware.  His conduct in raising the matter of

a donation with Mr Connell at this time must have conveyed to Mr Connell the

impression that his prospects in relation to profiting from the Fremantle Gas Co as well

as his prospects for a continuing, highly profitable, business relationship with the

Government, were likely to be enhanced by his making a donation of the nature sought.

We find that, in seeking, as he did, the donation from Mr Connell at this time, Mr Burke

acted improperly, his conduct being discreditable and amounting to a substantial breach

of the standard of rectitude to be expected of a person holding the office of Premier.

Similarly, in making such a substantial donation at this time, Mr Connell must have

done so with a view to future benefits from the Government.  In so doing, Mr Connell

acted improperly.  The implications of the findings against Mr Burke and Mr Connell

in this paragraph are referred to in a confidential appendix to this report.

10.19 The donation of $300,000 by Western Continental 

10.19.1 On 25 July 1985, L R Connell & Partners arranged for a payment of

$300,000, which found its way through the trust account of Mr Leon Musca into the

hands of Mrs Brenda Brush.  Of that amount, $200,000 was paid into the

No 1 Advertising Account, and the sum of $100,000 in cash was retained in a safe in

Mr Burke's office.  On the following day, L R Connell & Partners was reimbursed this

amount by Western Continental.

10.19.2 There is no satisfactory direct evidence as to why, in these

circumstances, L R Connell & Partners made the initial payment.  Mr Connell suggested

that there might have been some financial difficulty in Western Continental's making the

payment immediately; but the fact that L R Connell & Partners was reimbursed so

rapidly is hardly indicative of a financial problem.  A faintly more plausible explanation

was provided by Mr Lucas, who suggested that, because it was proposed to make the

donation through the trust account of Mr Musca, the cheque was drawn on L R Connell

& Partners to facilitate cleared funds going into the trust account.  L R Connell &

Partners, he said, were arranging for bank cheques all the time.  This explanation,

however, depends upon there having been extreme urgency in connection with the

donation.  There was no apparent reason why Western Continental itself could not have

obtained a bank cheque.  The inference which remains, and it is that which we draw, is

that the transaction was effected in the manner in which it was in order to conceal from
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anyone examining the books of Western Continental, or otherwise endeavouring to trace

the funds, the fact that a donation had been made by that company into the

No 1 Advertising Account.  As will be indicated later, Western Continental's books

initially disclosed only a payment to "Mr L R Cerswell" and did not record any loan,

whilst the books of L R Connell & Partners disclosed only a payment to the trust

account of Mr Musca of $300,000.  Mr Musca's books showed only a cash receipt

"Connell Misc settlement" and the payment of cheques drawn in favour of Westpac

Banking Corporation Limited for $200,000 and "Cash" for $100,000.  The details

showed simply "Connell Misc".

10.19.3 Mr Lucas said he dealt with Mr Goldberg's secretary,

Mrs Geraldine Dunne, regarding the donation, although he was not sure from where his

own instructions had come.  He indicated that he had no direct discussions or

negotiations with any political figure on the matter.  He said that the interposition of

L R Connell & Partners may have been an initiative which he took himself, believing

that there was some commitment to the donation's being effected on the particular day,

and it was simply a mechanism to facilitate a settlement which was indicated to him.

We found this explanation unconvincing.

10.19.4 Mr Musca's recollection was that, on 24 July 1985, he received a

telephone call from someone in Rothwells to the effect that it was making an advance

of $300,000 to Mr Goldberg.  Whoever it was who spoke to him, asked him to contact

Mr Goldberg to obtain settlement details from him.  Mr Goldberg was a person whom

Mr Musca knew only in passing.  He said he was unsuccessful in contacting

Mr Goldberg, but that Mr Goldberg himself arrived in Mr Musca's office at about

6.00 pm on that day.  Mr Goldberg raised the question of the advance, and Mr Musca

informed him that he needed instructions as to its destination.  He said that Mr Goldberg

pulled out a piece of paper on which something was written, and then told Mr Musca

to pay $200,000 to No 1 Advertising Account.  He said that the balance of $100,000

was to be paid in cash.

10.19.5 According to Mr Musca, Mr Goldberg went on to say that he had been

"summonsed" to go and see Mr Brian Burke.  His recollection was that Mr Goldberg

told him, "Brian got straight down to the point".  He spoke of the directness of the

request for a donation and said, "Leon, it was like speaking with the Mafia".

Mr Musca's evidence was that, in relation to the requested payment of $100,000 in cash,

he told Mr Goldberg he found it a bit odd and that he would like to double check the
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matter.  Mr Goldberg gave him a number which he telephoned.  He said that he spoke

with Mrs Brush, whom he already knew.  He told her of his having received instructions

regarding an advance to be made by L R Connell & Partners to Mr Goldberg, and that

Mr Goldberg had told him that the proceeds were to be paid, as to $200,000 to the

No 1 Advertising Account, and as to $100,000 in cash.  He asked whether this was

correct.  Mrs Brush told him that the sum of $100,000 had to be in cash.  She also said

that there was some urgency about the matter, and stressed that it had to be paid before

the coming Friday.

10.19.6 Following the telephone call, Mr Musca said that he and Mr Goldberg

continued to chat for a while.  He said that the "clear residual impression" in his mind

was that Mr Goldberg was impressing upon him that he was not in the habit of making

political donations, that he did not circulate with politicians and that he was somewhat

astonished at Mr Burke's directness.  He claimed that Mr Goldberg told him, "Anyway,

there will be plenty of money to go around.  Laurie and I are going to make a lot of

money out of Fremantle Gas & Coke", and he added, "I've off-loaded the old Swan

Brewery site.  I would have liked more, but nevertheless, that's the way the chips fall."

The evidence before us is that the Government announced its acquisition of the Swan

Brewery site from interests associated with Mr Goldberg some three weeks later, on

16 August 1985.

10.19.7 Mrs Brush claimed that she could not remember what knowledge she had

of the donation prior to her telephone discussion with Mr Musca.  She said she could

recall that it was an anonymous donation which was to be picked up, and said that there

were some problems associated with arranging a time suitable to both parties.  She

claimed that Mr Musca could not have mentioned the name of Mr Goldberg because she

was unaware of the identity of the donor.  She did not dispute her conversation with

Mr Musca regarding Mr Burke's wanting part of the money in cash.  She maintained,

however, that she had no memory of later cashing the cheque.

10.19.8 So far as Mr Burke was concerned, he denied ever having discussed

fund-raising with Mr Goldberg, apart from one approach which he had made to him in

1982 whilst he was still in Opposition, on which occasion he had been rebuffed by

Mr Goldberg.  He said he had no memory of anyone else approaching Mr Goldberg.

There was, however, tendered in evidence a letter from his brother, Mr Terry Burke, to

Mr Goldberg, dated 14 June 1985, addressed to "Dear Josse", in which he sought

financial support for the Labor Party's campaign for the next election, and referring to
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a recent announcement by the Premier that the Labor Party's fund-raising drive for the

next campaign had begun.  Although this letter was not put to Mr Brian Burke, he

denied ever having been aware of a donation of $300,000 from Mr Goldberg in 1985.

10.19.9 Mr Brian Burke said he was unaware that Mr Connell was going to

approach Mr Goldberg.  Furthermore, he claimed that he was unaware that Mr Goldberg

had made a donation until he had been informed of this fact by Mr Ayton in March

1991.  Indeed, his evidence was that he had suggested to Mr Parker, shortly after the

establishment of the Royal Commission had been announced, that it was fortunate that

Mr Goldberg had never donated to the Labor Party.  His recollection was that Mr Parker

had then responded to the effect, "That's good".  He also claimed to have no recollection

that Mr Bond, Mr Dempster and Mr Roberts had made donations at this time, although

he said it would not have come as a surprise to him had they done so.

10.19.10 Mr Burke's evidence was that he had been told by Mrs Brush that

Mr Musca had telephoned and informed her that he wanted to make a cash donation,

and that he asked her to collect the donation from the bank.  Mr Burke said he gave

instructions to her that Mr Musca could make a cash donation if he wanted to do so, but

that they would not collect the cash.  He said that she then went away and came back

shortly afterwards, saying that Mr Musca was maintaining that the cheque was to be

drawn on his trust account, and that it would be an embarrassment for him to go and get

the cash.  He said he had no further recollection of the matter and that the name of

Goldberg was at no stage referred to by Mr Musca during the conversation, as that

conversation was relayed to him by Mrs Brush.  He did, however, remember

Mrs Brush's asking if he wanted any cash, and he instructed her to retain $100,000 and

to bank the rest, because they had an occasional need for cash.  They did not have a

cheque account and he thought that in the past month they had withdrawn cash because

they had a need, occasionally, to pay things in cash and to give cash to people.  An

additional reason he gave for retaining $100,000 in cash was that they were thinking of

establishing a polling organisation and he was "anxious to ensure that that organisation

was not connected with the Labor Party, because to do so overtly, or even to do so in

ways that people who enquired could determine, would destroy the validity in many

cases of the research that was carried out".  In the circumstances, this explanation was

quite implausible.  This matter is also further discussed in chapter 26.

10.19.11 Mr Burke claimed that he was not given any information about the

success or otherwise of Mr Connell's approaches to various people he was intending to
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approach.  He said that, when he became aware Mr Goldberg was a donor, he was able

to identify his donation as that which had come from Mr Musca.

10.19.12 It is abundantly clear that Mr Musca did telephone Mrs Brush in

connection with this matter.  We have no cause to doubt his evidence that he told

Mrs Brush that the donor was Mr Goldberg.  It would have been natural for him to have

done so and there was no reason whatever for him to conceal the name of the donor

from Mrs Brush.  It would be quite incredible had Mr Burke displayed the indifference

to donations which, during the hearing, he maintained he had.  The evidence discloses

that he was a remarkably efficient fund-raiser and we are left in no doubt that he would

have taken a very keen interest in the very substantial donations which were flowing

through his own office during this period and in the identity of the donors.  Yet the most

which Mr Burke would concede was that Mrs Brush "may have" reported to him as to

specific donations on occasions.  There was no reason for Mr Goldberg to conceal his

substantial donation from Mr Burke.  On the contrary, there was every reason for his

desiring that it be brought to Mr Burke's attention.  It would be naive in the extreme to

believe that Mr Goldberg, having been persuaded to make a donation in the sum of

$300,000, would have been content to make it anonymously so far as Mr Burke was

concerned at a time when he was looking forward to the sale of the Swan Brewery site

and, as we have accepted, the gas utility, to the Government.

10.19.13 Mr Musca said that, after Mr Goldberg had left his office, he went

upstairs to the offices of Rothwells, where he saw Mr Connell.  He mentioned to

Mr Connell that he had just been with Mr Goldberg, and he claimed to recall

Mr Connell's saying to him that he had already made his own donation and words to the

effect, "The so and so is getting greedier all the time".  Mr Musca said that it seemed to

him that this was a clear reference to the Premier, and that Mr Connell, as it appeared

to him, displayed displeasure at the fact that he had already made a donation and the

Premier was now asking someone else to make a donation as well.  In view of the role

played by Mr Connell in fund-raising for Mr Burke and the Labor Party, we cannot

accept that Mr Connell would have reacted in this manner.  Mr Musca said that he went

on to indicate to Mr Connell that he had to organise the settlement by the following

morning.  He was in fact leaving for Adelaide at mid-day on the following day.

10.19.14 On the following morning, Mr Lucas sent to Mr Musca a bank cheque

for $300,000, with a covering letter dated 25 July 1985, in the following terms:
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"Re: Sundry Matters

Herewith our bank cheque for $300,000-00 made payable to your

Trust Account.

Please arrange payment for us as follows from your Trust

Account:

1. Bank cheque for $200,000-00 payable to "No 1 Advertising

Account".

2. Your Trust Cheque for $100,000-00 payable to "cash".

Both cheques are to be handed to Mrs Brush, whom we

understand has already been in contact with you."

10.19.15 Mr Lucas said he believed that the information regarding the division of

the donation would have come from Mrs Dunne.  The reference to Mrs Brush, he said,

resulted from a discussion either with Mrs Dunne or with Mrs Brush herself.

10.19.16 Mr Musca arranged for the bank cheque to be deposited in his trust

account and he alerted his secretary to the fact that Mrs Brush would be calling to pick

up the proceeds of the deposit.  He instructed her to obtain a bank cheque for $200,000,

payable to the No 1 Advertising Account, and to draw a cheque on his trust account for

$100,000, payable to cash.

10.19.17 The cheques were collected by Mrs Brush, and she signed a receipt for

them.  Neither Western Continental nor Mr Goldberg was referred to in the receipt,

which merely referred to a bank cheque for $200,000 and a trust cheque drawn by

L Musca & Co for $100,000, made payable to cash.

10.19.18 The bank cheque drawn in favour of the No 1 Advertising Account was

immediately paid into that account, but apparently Mrs Brush had some difficulty in

cashing the other cheque.  She telephoned Mr Musca on the following Monday and told

him that she was having trouble cashing it.  The cheque was not, in fact, debited to his

account until 2 August 1985.  In the meantime, on 25 July 1985, it appears that

Mr Burke, accompanied by Mrs Brush, Mr Vince Shervington, his so-called ministerial
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services officer, and Mr Ron Barry, his press officer, undertook a return charter flight

to Canberra.  Mr Burke had no recollection of the reason for the flight.  Mrs Brush, as

became normal for her, had no useful recollection of the matter.  The evidence could

lead to the inference that the cash of $100,000 was intended for use in Canberra; but in

the absence of any reason for the flight, we are not prepared to draw this inference.

10.19.19 On 26 July 1985, on instructions from Mr Goldberg, a cheque for the

sum of $300,000 was drawn by Western Continental in favour of L R Connell &

Partners.  The details on the requisition form, signed by Mr Goldberg, were only, "Re

Leon Musca Trust Account".  There was no other supporting documentation.  Initially,

this sum was debited to a suspense account, but later it was transferred to management

fees.  By 30 June 1986, it had been transferred to the Mathew James loan account and

capitalised in the books of Mathew James as part of the cost of the investment in the

Fremantle Gas Co.  No doubt it was taken into account in calculating the profit on the

transaction which involved the acquisition of the Fremantle Gas Co and the subsequent

disposal of the utility.  The evidence was that the payment was probably finally

classified in 1986.  Mr Jonathon Pope had been asked by the audit staff of Price

Waterhouse about the matter, and the audit notes indicate that Mr Goldberg had told

Mr Pope that he had paid the amount to Mr Connell as a fee in connection with the

takeover.  The staff of Price Waterhouse, on the information given to them at this time,

considered it to be a facilitation fee paid to Mr Connell.

10.19.20 Mr Pope's evidence was that he spoke to Mr Goldberg about the payment

of $300,000 by Western Continental and was told that it had been paid to Mr Connell

as a fee in connection with the takeover of the Fremantle Gas Co.  It was, he said, as a

result of this advice that the decision was made to capitalise the amount in the books of

Western Continental as part of the cost of acquiring the shares in the company.  Had he

been told in 1986 that it was, in essence, a "no strings attached" donation to a political

party, Mr Pope said his firm would have charged it off in the profit and loss account as

an expense against profits.  There was no suggestion that it would have been claimed

as a taxation deduction.

10.19.21 Mr Pope said that he could not recollect a conversation with Mr Musca

at this time, although he did remember a conversation with Mr Musca, probably in

March or April 1987, when he volunteered to Mr Pope that he had been asked to leave

$300,000 in his reception area at a particular time and to make sure that there was no

one in the reception area to witness who picked up the brown bag.  He assumed that
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Mr Musca was talking about something which had actually happened.  He did not

believe that Mr Musca said anything to identify the sum of $300,000 about which he

was talking.  Mr Pope said it was his assumption that it was the same sum as Western

Continental had paid into his trust account, although he now thought there must have

been two lots of $300,000.  He did not believe he was told that it was a donation to the

Labor Party.

10.19.22 Mr Musca's evidence was that Mr Pope telephoned him within a few

months of the payment.  He told him he was telephoning to confirm that an amount of

$300,000 had been advanced by L R Connell & Partners to Western Continental.  He

thought he told Mr Pope that, as far as he knew, the advance had been made to

Mr Goldberg.  He also said he told Mr Pope the manner in which the moneys had been

paid out, including the drawing of a cheque for $100,000 payable to cash.  Mr Pope

indicated to him that it could not be shown in the books of Western Continental as such

a payment.  Mr Musca denied ever telling Mr Pope that $300,000 in cash funds were

to be left in his reception area.  We have been unable to resolve the conflict between the

evidence of Mr Pope and that of Mr Musca as to what Mr Musca told Mr Pope.

10.19.23 Mr R A Elliott, who joined Western Continental in June 1985, gave

evidence of a conversation with Mr Goldberg, in which Mr Goldberg told him of a

payment of $300,000 to Mr Brian Burke.  He said that Mr Goldberg told him that

dealing with Mr Burke was like dealing with the Mafia.  This was said in the context

that Mr Burke was not simply asking for a donation but telling him what he would pay.

This was said at a time when Mr Goldberg was being very enthusiastic about his

relationship with Mr Burke, indicating that he was only the fifth person to have been

asked to donate.  He thought he was privileged to be made fifth in a very select group,

the others being Mr Bond, Mr Dempster, Mr Connell and Mr Roberts.  He told

Mr Elliott they were raising $2.5 to $3 million and that his portion was $300,000.

10.19.24 We attach no particular significance to the suggested use by

Mr Goldberg of the expression "Mafia".  He was a colourful person and given to the use

of colourful language.  We have, however, no reason to doubt that the word was in fact

used by him, as both Mr Musca and Mr Elliott recalled.

10.19.25 In one of his "declarations", Mr Goldberg stated that he was approached

prior to the 1986 State election by Mr Connell, who indicated that he was canvassing

substantial donations from four or five businessmen for the Labor Government's
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re-election campaign.  He explained to him, Mr Goldberg said, that the Government of

Western Australia had been creating a very good environment for business in Western

Australia in that, since its election in 1983, the business economy in Perth had improved

dramatically.  Mr Connell told him that, in his view, if the Labor Party were re-elected,

they all could expect the Western Australian economy to continue to prosper.

Mr Connell told him that the donation should be kept private and confidential and that

it should be channelled through Mr Connell's lawyer, Mr Leon Musca.  He claimed that

at no time prior to making the donation was he ever asked for a donation by anyone

other than Mr Connell.  He said he had never made a political donation of this size

before, but was given to understand that a number of other prominent business people

in Perth were donating in similar amounts and, although he did not have the cash

immediately to hand, he said he was sufficiently asset rich to donate in that amount.

However, on the evidence, if he did not have the cash "immediately on hand", he had

it on hand on the very next day.  The evidence certainly supports Mr Goldberg's

statements regarding the size of his donation.  His secretary described him as a

"reluctant donor" in relation to political and charitable donations, although apparently

he had sought actively to raise funds for the campaign of Mr Ray O'Connor.

10.19.26 In his unsigned statement to the Commission, Mr Goldberg said:

"Having reflected on this matter I also recall one event in relation

to the $300,000.  After I agreed to pay it Connell took me to see

Burke and told him that I had agreed to put the $300,000 with

Musca.  Burke said "Thank you very much" and virtually nothing

else.  It was a very short meeting.  I assumed that this money was

for the campaign.  ...  Burke did not ever ask me for a donation."

10.19.27 In one of his "declarations", Mr Goldberg also stated:

"Some time after agreeing to make the donation, and making the

donation Mr Connell mentioned to me that he would like to take

me to meet the Premier, Mr Brian Burke.  Mr Connell took me to

meet with Mr Brian Burke at the Premier's suite at Capita House.

This took place over 6 years ago and I cannot say how long after

the donation the meeting with Mr Burke took place.
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I can recall that the meeting was a very brief meeting and was

cordially conducted by Mr Burke.  The meeting was not to discuss

any particular business at all.  Mr Connell introduced me to the

Premier as a prominent businessman who had agreed to support

the Labor Government along with other leading Perth

businessmen.  The meeting lasted a very short period of time and

I can state quite clearly that Fremantle Gas and  Coke was not

discussed.  I can say that because I can recall it was almost like a

meeting on a social occasion.  Pleasantries were exchanged and

Mr Burke thanked me for my support of the Labor Government

and after a short while I left the Premier's suite.

At that meeting, Brian Burke did not ask me for any donation to

the Labor Party and no details of any donations that I made to the

Labor Government were discussed."

10.19.28 When he was first asked about his meeting with Mr Goldberg, Mr Burke

denied that there had been a meeting such as previously described.  After he had read

Mr Goldberg's "declaration", he said that, if it had happened in the terms that

Mr Goldberg raised, it was no wonder he did not remember it.  He said he had met

Mr Goldberg, but he could not say whether it was before or after the donation.  He did

not have a recollection of a sum being mentioned.

10.19.29 Mr Burke said that Mr Goldberg never raised with him, and he did not

remember his ever having an opportunity to raise with him, the question of any

donation, and he asserted that the first he knew of the donation was when Mr Ayton

spoke to him.  This ignores Mr Goldberg's assertion that he was introduced as a leading

businessman who had agreed to support the Labor Government.

10.19.30 Mr Connell's evidence, given before Mr Goldberg's "declarations" had

been obtained, was that he believed Mr Goldberg had already been approached by

someone else regarding a donation to the Australian Labor Party when he first raised the

matter with him.  He was merely following up an earlier request, as someone who had

already donated, to establish the bona fides of the request.  He said that he had no

specific recall of taking Mr Goldberg to meet Mr Burke, but that he may have done so.

He was then asked whether he ever took Mr Goldberg to meet Mr Burke after

Mr Goldberg had agreed to make a donation and he responded, "Now you jog my



10 - 97

memory I think I did".  He said he thought he had taken Mr Goldberg to the Premier's

office and introduced him to Mr Burke.  He then claimed that Mr Goldberg had

confirmed to Mr Burke his contribution to the Labor Party.  In cross-examination,

Mr Connell claimed that his memory had been jogged by the reference by counsel

assisting to getting Mr Goldberg to agree, that Mr Goldberg had made some comment

about his not knowing Mr Burke and wanting to meet him; but he then conceded he did

not actually recall a specific meeting which had been arranged for the purpose of

Mr Goldberg's meeting Mr Burke.  He went on to say he believed there had been a

meeting and that Mr Goldberg wanted to have a meeting.  He said he believed it was

arranged; but he did not recall when and where.

10.19.31 Having regard to the totality of the evidence, we accept that Mr Burke

did meet with Mr Goldberg and that it was confirmed at their meeting that Mr Goldberg

had made a donation.  The evidence does not allow us to conclude who made the initial

request to Mr Goldberg for a donation.  It could have been Mr Burke, Mrs Brush or

perhaps Mr Connell.  However, we have no doubt that if Mrs Brush or Mr Connell gave

the instruction to Mr Goldberg, that instruction must have originated with Mr Burke,

who was well aware that a donation was being made by Mr Goldberg (or by Western

Continental) in the amount of $300,000.  In agreeing to accept the donation at a time

when, as we have found, Mr Burke was aware of a commitment on behalf of the

Government to acquire the Fremantle Gas Co or the gas utility at a price and on other

terms to be negotiated with Mr Goldberg, Mr Burke acted improperly, his conduct

amounting to a substantial breach of the standard of rectitude to be expected of a person

holding the office of Premier.  The conflict of interest to which it gave rise should have

been obvious to Mr Burke.  We also find that Mr Goldberg acted improperly in making

what was, for him, an uncharacteristically large donation after the takeover of the

Fremantle Gas Co when he was looking to sell the company, or the gas utility, to the

Government at a profit.  The implications of the findings against Mr Burke and

Mr Goldberg in this paragraph are referred to in a confidential appendix to this report.

10.20 Activities of Mr Goldberg following the successful acquisition of the

Fremantle Gas Co

10.20.1 On 1 August 1985, Mr Parker had an appointment with Mr Goldberg.

Mr Parker had no recollection of the matters discussed between them, although he

suggested that the meeting might have resulted from the successful takeover having
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recently been accomplished.  It is to be noted that, shortly afterwards, Mr Kingsmill

forwarded a memorandum to Mr Parker, referring to their recent discussion and

confirming that the existing legislation did not empower the Minister to exercise direct

control over the gas prices charged by the Fremantle Gas Co.  Mr Kingsmill concluded

that the Minister, SECWA and the State appeared to have "no direct power to intrude

on the pricing policies of the Fremantle Gas and Coke Co Ltd".

10.20.2 Mr Parker's meeting with Mr Goldberg and the advice of Mr Kingsmill

may have been related.  According to Mr Glaskin, a matter of a few months after the

takeover, Mr Goldberg had realised that the selling price of the company's gas to

domestic consumers was less than SECWA's prices.  When he enquired as to the

position, Mr Glaskin told him that the price charged by the Fremantle Gas Co was

approximately 30% below SECWA's price.  When Mr Goldberg asked whether they

could not increase the selling price of gas up to SECWA's price, Mr Glaskin advised

him that the company would have a problem, because it would then make too much

profit and it would contravene the Gas Undertakings Act.  In addition, Mr Glaskin

suggested it would give rise to a public furore, as Mr Goldberg would be seen to have

taken over the company and immediately put up the price of gas.  This would lead to

consumers saying that the price of gas had been raised in order to pay for the purchase

of the company.  Mr Goldberg then requested Mr Glaskin to put up the price to what he

thought was a reasonable figure.  As a result, gas prices were increased, on a varying

scale, from about 12% or 12½% to 15%.

10.20.3 At this time, Mr Glaskin believed Mr Goldberg intended to continue to

operate the company for some considerable years as an ongoing concern.  He had

requested Mr Glaskin to stay on to run the company and to manage it, and he had

informed Mr Glaskin that he would leave the company up to him.  This has some

significance in relation to the subsequent charging of a management fee by Western

Continental.  Mr Glaskin said that Mr Goldberg thought it was an extremely well run

company and that everything was in good shape.  He did not want to interfere; but he

wanted to get as much out of it as he could.  Mr Glaskin drew his attention to the Gas

Undertakings Act, but Mr Goldberg's response was to tell him, "Don't worry about the

Gas Undertakings Act.  You just go ahead and raise that price of gas."

10.20.4 From a contemporary press report, it appears that, on 15 August 1985,

the Government had agreed to buy the Swan Brewery site from Western Continental for

the sum of $5 million, ending what was described as "long and tough negotiations".
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Mr Parker, who had previously been Minister for Planning, ceased to hold that portfolio

in December 1983.  There is no reason to question Mr Connell's statement that there

was absolutely no connection at all between the "deal" with respect to the Swan

Brewery site and that with respect to the sale of the gas utility.  Agreement on the

purchase of the Swan Brewery was, however, reached within three weeks after the

donation of $300,000 by Western Continental in the circumstances previously referred

to.

10.20.5 At a meeting of the directors of the Fremantle Gas Co on 29 August

1985, at which Mr Goldberg was recorded as having been present, a proposal by Asha

was tabled, suggesting the sale of the reticulation system and the leasing of it back from

the purchaser in such a manner as to increase the post tax earnings of the company.  The

minutes also recorded that it was agreed that, before any decision could be made on the

proposal, the Minister's approval would have to be obtained for the sale of the system.

It was also agreed to seek further details of the proposal from Asha, its initial letter

dated 26 August 1985 having contained only the broadest outline of what was proposed.

Further details of the proposal were set out in a letter from Asha to the company dated

4 September 1985.  It was suggested that the funds generated from the contemplated sale

could be reinvested, thereby increasing the return on the shareholders' funds and thus

helping to reduce what was described as the secular pressure for tariff increases.  It was

indicated that, ideally, the purchaser should be a Government or semi-Government

entity, those which were pre-eminent being the Rural & Industries Bank of Western

Australia ("the R & I Bank") and the Western Australian Development Corporation

("WADC").  The latter was said to be ideal, as it was Government owned as well as

being commercial.  The proposal involved a transfer of ownership for a period of four

years, the leaseback arrangement ensuring the return of the asset at the end of the lease

at a pre-agreed price.  On its face, this proposal was not consistent with an early outright

sale of the gas undertaking to the Government; but it was consistent with a desire on the

part of Mr Goldberg to extract the greatest possible profits from the Fremantle Gas Co.

It was also consistent with Mr Hurley's evidence that, virtually from the outset,

Mr Goldberg had been telling him of possible ways by which cash might be generated

from the company, and with the evidence of Dr Wise that Mr Goldberg had spoken to

him at about this time regarding the possibilities of maximising his investment in the

Fremantle Gas Co.  Moreover, no doubt such an arrangement could be structured to

enable the Government, if it desired to do so, to exercise far greater control than before

over the gas utility.



10 - 100

10.20.6 At a subsequent meeting of the directors on 31 October 1985, at which

Mr J Swire-Thompson of Asha further outlined the proposal, it was agreed that he

should discuss the matter with Mr Michael Beech of WADC before an approach was

made to obtain the Minister's approval.

10.20.7 Mr Parker met with Mr Goldberg once again on 22 November 1985.

Although his diary and day sheet indicate that Dr Wise was also to attend the meeting,

Mr Parker doubted whether he did in fact attend the meeting, and Dr Wise denied that

he had done so.  However, Dr Wise certainly attended a later meeting with

Mr Kingsmill.  Mr Parker's recollection was that what was discussed at his meeting was

some form of sale and leaseback of the reticulation system of the Fremantle Gas Co

between the company and SECWA.  He suggested it was too complex for him to

understand and he advised Mr Goldberg to take the matter up with Mr Kingsmill.  It

may also have been the case that Mr Parker was reluctant to have the Government make

any commitment at this time, because the next election was not far away.

10.20.8 Although Dr Wise claimed he was never entirely sure as to what

Mr Goldberg proposed to do with the Fremantle Gas Co, and generally gave the

impression in his evidence that he was anxious to distance himself as far as possible

from the matter, he appears to have been participating actively in some, at least, of the

discussions which were taking place at this time.  The subsequent copying to him of the

correspondence between Mr Parker and Mr Hurley on 10 December 1985 is also

significant in this respect.

10.20.9 At a meeting of the directors on 28 November 1985, it was reported that

the Minister had given verbal approval for the sale of the system, and that Asha was

working on the leaseback proposal.  On 30 January 1986, it was reported that the

proposal was being considered by WADC.  It was still being considered by the directors

on 27 February 1986; but, in the end, nothing came of it.

10.20.10 In the meantime, on 11 October 1985, Mr Hurley had telexed his London

office, advising that Mr Goldberg intended to pay a courtesy call while he was in the

United Kingdom.  He said that, at the proposed meeting, he was sure that Mr Goldberg

would "confidentially advise ... of very satisfactory progress with sale of Fremantle Gas

and Coke Company Limited - utility".  There was, in fact, no evidence of any progress

in this respect at that time.  According to Mr Hurley, Mr Goldberg did call at his

company's London office.
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10.21 Correspondence between Mr Hurley and Mr Parker on

10 December 1985

10.21.1 One of the most significant pieces of evidence throwing substantial light

upon the existence of an understanding between Mr Parker and Mr Connell in February

or March 1985 was an exchange of correspondence between Mr Hurley and Mr Parker

on 10 December 1985.  Mr Hurley claimed that the question of capital gains tax had

arisen, and the advice which had been given to Mr Goldberg was that, if the utility were

to be sold for a profit within 12 months of its acquisition, a punitive capital gains tax

would be imposed, with the consequence that the projected profit would be halved.

Mr Hurley said it had therefore been determined and agreed that the Government would

not buy the utility until the expiration of 12 months from the acquisition of the company

by Mathew James.  This involved, he indicated, a major variation from the original loan

agreement with Standard Chartered, it having been intended, initially, that the sale of

the gas utility by the Fremantle Gas Co would have been accomplished within a period

of six months.  Mr Hurley said he had been told about the capital gains tax problem by

Mr Goldberg or by Mr Pope, or possibly by both of them.

10.21.2 The timing of the correspondence was ascribed by Mr Hurley to the

criticism he was receiving from his superior officers, as well as to the fact that the

General Manager, Mr Gordon Janes, was visiting from London during the month of

December.  Mr Hurley said Mr Janes was getting "somewhat ruffled about the

backwards and forwards sniping" which was going on about the facility and the

securities supporting it, and Mr Hurley thought he would "put the whole thing to bed"

by getting a confirmatory letter from Mr Parker.  The fact that the account of Western

Continental was falling due for review at the end of the calendar year may also have

been an important consideration.

10.21.3 Mr Hurley thought he could recall telling Mr Goldberg that it had

reached the stage where he was being severely embarrassed in the eyes of his superiors

by the delay in the takeout.  A particular difficulty had been created by the obfuscatory

manner in which he claimed he had been compelled to word the proposal which he had

forwarded to London in March 1985.

10.21.4 The copy letter produced from the files of Standard Chartered, which

was written by Mr Hurley to Mr Parker on 10 December 1985, was marked "private and

confidential", and was in the following terms:
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"We have had recent discussions with the Directors of our client,

Fremantle Gas and Coke Company Limited (Fremantle Gas) in

relation to certain borrowings of the Western Continental Group

of Companies.  We are currently considering the restructuring of

loan facilities outstanding to the Group and as a matter of

importance, we have been advised that an agreement in principle

has been reached with the State Government of Western Australia,

or its agencies, that it will acquire the gas utility currently owned

by Fremantle Gas at a purchase price which reflects the cost of the

utility to that Company, plus holding charges and a fair and

reasonable return.

We understand that the acquisition of the utility will be settled

within a time frame at the Company's request.

We would be grateful to receive urgent confirmation of the

impending acquisition by your Government or its agencies of the

utility as outlined above."

The original of this letter was not found in Mr Parker's ministerial file, and he could not

explain why his file did not contain either the original letter or a copy of it.  A signed

copy was, however, produced by Dr Wise, bearing the notation that the letter had been

copied to Dr Wise by Standard Chartered.  Dr Wise claimed he did not know why the

copy was sent to him, although the fact that he became involved in this manner might

support Mr Hurley's "assumption" that Mr Goldberg was away at the time the letter was

written.

10.21.5 Mr Hurley said his letter was drafted in terms which had previously been

advised to him by Mr Goldberg.  He also claimed that the letter itself was prepared by

him without any assistance.  Mr Goldberg, according to Mr Hurley, told him he should

write to Mr Parker, seeking the confirmation which he wanted, and he would get that

confirmation.

10.21.6 If Mr Parker had in fact written the letter which Mr Hurley claimed he

had received earlier in the year, and later handed over to Mr Goldberg, it would have

been surprising if Mr Goldberg had not taken this opportunity of returning it to
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Mr Hurley.  Nor does Mr Hurley's letter refer to any earlier letter from Mr Parker, as

might have been expected had such a letter been written.

10.21.7 Mr Parker responded to Mr Hurley's letter on the same day by a letter

marked "strictly confidential", in the following terms:

"Thank you for your letter of 10 December 1985.

I am pleased to confirm the understandings enumerated in your

first and second paragraphs.

If there is any further information I can provide please do not

hesitate to contact me."

10.21.8 Mr Parker conceded that he would not knowingly have written in these

terms in response to Mr Hurley's letter unless an agreement in the terms set out in

Mr Hurley's letter had been in place.  He strenuously denied, however, that any such

agreement had been entered into.

10.21.9 From his diary, it appears that 10 December 1985 had been a busy day

for Mr Parker; but his evidence as to how he came to write the letter in the way in which

he did was lacking in credibility.  He could recall, he said, at the end of 1985, receiving

both a telephone call and a visit from Mr Goldberg, who told him about the pressure he

was under from his bankers and asked him whether "we" were interested in purchasing

the gas utility at that time.  There was no reference to any problem with respect to

capital gains tax.  He said he indicated to Mr Goldberg that they were not interested in

purchasing the utility at that time by reason of the approaching election and a

consequent desire not to do anything out of the ordinary; but nevertheless he suggested

that Mr Goldberg should go and see Mr Kingsmill concerning the matter, because this

was something, he said, in which Mr Kingsmill was very interested.  This is to be

compared with Mr Parker's evidence as to his advice to Mr Connell prior to the Western

Continental offer.  What Mr Kingsmill might have been able to arrange in these

circumstances was not clear.  Mr Parker said Mr Goldberg contacted him on a

subsequent occasion, he believed by telephone, saying that, although he understood the

position, he was still under severe pressure from his bankers and inquiring whether

Mr Parker would mind giving him a letter of comfort.  He could "only assume", he said,

that what had happened was that Mr Goldberg came in with Mr Hurley's letter, his own
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letter was typed in response to it, and "it may be that both letters were taken away" by

Mr Goldberg with the result that Mr Hurley's letter was not left with him.  He said that

his recollection of what he was requested to do, and what he did, was to say to the

bankers that "we" were interested in buying, "we" wanted to buy and "we" understood

it had to be a commercial proposition.  This was not, however, the manner in which his

own letter was expressed.  A copy of Mr Parker's reply to Mr Hurley was found by

Commission staff in a box containing Mr Parker's financial records, which had been

produced by him to the Commission.  The copy letter is marked, "copy to Dr Wise", in

handwriting which Mr Parker said he was unable to identify.  Dr Wise claimed not to

recall having received a copy of that letter.

10.21.10 So far as the letter from Mr Hurley was concerned, Mr Parker said he did

not have a copy of it until late in 1990.  He asserted that he could not say that the copy

was in fact a copy of the letter which he had seen in 1985, in response to which his own

letter had been written.  The second paragraph of the letter, he said, made him think,

"there's something funny about this letter, because that's an open book, and I'm sure that

that was not ever suggested or something that I did".  Under further examination, he said

he could not be as strong as saying that it was not the letter which he had received; but

he indicated that he could say that his intention at the time was simply to write a letter

of comfort to Standard Chartered, giving an indication that the Government was a

willing purchaser of the gas utility, although any such purchase would have to be made

on a commercial basis.  He conceded that it was hard to imagine that he could have

misread Mr Hurley's letter, although he said he was an extraordinarily busy person and

sometimes things did slip through.  He denied that he would have been prepared to make

a false statement to Mr Hurley to the effect that there was in force an agreement in the

terms in which Mr Hurley had written to him just for the purpose of helping

Mr Goldberg.

10.21.11 At the end of his evidence on this subject, Mr Parker was asked to detail

as much as he could remember of the events leading to his response to Mr Hurley.  His

answer illustrates the manner in which Mr Parker gave his evidence on this matter,

which was in stark contrast to the very confident manner in which much of his evidence

was given:

"My recollection is that I had a — I think a phone call, maybe a

visit, but I have no specific recollection of a visit, from Goldberg

saying something to the effect that he was under a lot of pressure
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from his bankers, and that he referred back, I think, to the

discussions we'd had in November, and about the idea of us

purchasing — either the leasing arrangement or some form of

purchase.  And I once — and said that he knew that I'd told him

that we couldn't do it, we weren't in a position to do it at that time.

And he said that was all very well, but words to the effect that,

you know, the reason we weren't wanting to purchase then — we'd

always told him that we were interested in purchasing but when

he had an idea of selling we wouldn't do it.  And, you know —

And I said, `Well, that's politics.  We simply don't believe we're

in a position to do that sort of thing in the lead up to an election

campaign.'  He said something to the effect that he didn't see why

our political problems should cause him commercial problems.  I

said, `Well, that's as it may be'.  He said that he might then go and

sell it somebody else and I said, `Well, fine'.  But, of course, at the

same time, I knew that we did want to buy it.  He then said -- I

mean, I'm not trying to put these in precise words because I only

have a very vague recollection of the conversation but he said

something to the effect of: `Would you be prepared to tell my

bankers', who he nominated as being Standard Chartered, `that

that's your position; that you are wanting to buy it but you can't

buy it at the moment and so on?'  I said `Yes.  I've got no objection

to telling them that.'  My then recollection is that he turned up in

the office at some stage — and I'm afraid that I can't tell you or

help you with the time of day — and more or less presented a

letter from Hurley himself and more or less stood there and sort of

badgered, I suppose, is the best word to describe it — I'm not sure

— until I responded to it.  I wrote a letter and I can remember

thinking that I wanted the letter to be as brief as possible.  I didn't

want to go into any detail.  I just wanted to give that basic

assurance.  That's as I recall it.  Now, I don't have any better

recollection than that, I'm afraid."

10.21.12 Mr Parker was then asked about his normal procedure when someone

requested a letter of comfort.  He replied that it would depend on the circumstances.  If

it were regarded as anything of significance, the request would go to the appropriate

department for advice.  If it were not regarded as being of any legal or other
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significance, then it might still go to the department for advice if there were time, or he

might deal with it himself.  He said that, normally, a letter of comfort would be worded

very carefully and cautiously and that the substantive wording would be his own

wording.  It is significant that, in this instance, the matter was not referred to SECWA

for advice.

10.21.13 Mr Parker agreed that there were three possible explanations regarding

the correspondence —

(a) he had read the letter from Mr Hurley, but had not really appreciated its

contents and had written his response believing that all he was providing

was a letter of comfort to the extent of indicating that the Government

wished to buy the utility in the future, although falling well short of any

expressed intention to buy;

(b) the letter exhibited was not the letter to which he responded, from which

it followed that Mr Hurley must have placed a false letter on the bank's

file and provided a false copy to Dr Wise; or

(c) there was an agreement in the terms set out in the letter.

10.21.14 In the final submissions made by counsel on behalf of Mr Parker, it was

suggested that, not only might Mr Hurley have swapped the letter from Mr Hurley to

Mr Parker for the letter exhibited, but that Mr Goldberg might have done so.  There is

no substance in this submission.  It ignores the copy of the letter held by Dr Wise and

it is no more than imaginative speculation, designed to avoid the inevitable conclusion

that the correspondence was precisely what it appeared to be.  The same may be said of

the suggestion that Mr Parker may have written his reply to Mr Hurley's letter in order

to assist Mr Goldberg with his banker, without regard to the true position.

10.21.15 That the copies of the correspondence between Mr Hurley and Mr Parker

which were tendered in evidence were indeed true copies of the original correspondence

was strongly confirmed by the evidence of Mr G P Goiran, who had joined Standard

Chartered in October/November 1985 as Manager, Corporate Lending, in Western

Australia.  He was involved in the administration of the facility granted to Western

Continental.  It was obvious to him that the company's head office was concerned about

the account and that the local branch at the time was being subjected to criticism in
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relation to it.  The Perth branch was required to report any delays in the collection of

interest.  His evidence was that, before the loan had been repaid, he had seen two letters

on the company's file, one from Standard Chartered to the Minister and the other a

response from the Minister.  He identified the relevant exhibits as the letters which he

had seen.  He had considered the Minister's response to be unusual.  He could not recall

Mr Hurley's having mentioned to him an earlier letter from the Minister.  It was put to

him in cross-examination that he may have seen a letter from Standard Chartered in

different terms; but he denied that this was so and we are quite satisfied that this was

not the case.  Mr Goiran was an impressive witness.  He was most emphatic that the

letter which he had read on the Standard Chartered file was expressed in terms that the

Government "would" acquire the gas utility and not simply in terms that the

Government was "interested" in acquiring the gas utility.

10.21.16 In the end, we are left in no doubt as to the position, and have no

hesitation in finding that Mr Parker responded to Mr Hurley's letter in the manner in

which he did because it reflected, in general terms, the arrangement which he had made

with Mr Connell in February or March 1985.  We reject the argument that Mr Parker

simply viewed the letter as confirming the wish of SECWA to acquire the utility.

10.21.17 The evidence in relation to the correspondence of 10 December 1985

also revealed a serious administrative deficiency.  The position with respect to

Mr Parker's files and those of SECWA was quite unsatisfactory.  When he retired from

office, Mr Parker did not check to see what documents were in his personal files.  He

claimed not to be aware of the absence of any documents from SECWA's files.  There

were, however, found in the files which Mr Parker took with him on his retirement, and

which he produced to the Commission, a number of original documents, including

reports from the Australian Bank to SECWA, which should have been held in SECWA's

own files.  Mr Parker was unable to give any convincing reason, in circumstances in

which he conceded that SECWA kept the Government's records, why he had retained

originals on his own files, without even placing copies in SECWA's files.  The fact was

that there were no relevant documents in the files of SECWA between July 1985 and

February 1986.  Mr Parker denied knowingly destroying or causing to be destroyed any

documents from either his own or SECWA's file relating to the Fremantle Gas Co.

10.21.18 Mr Parker said his understanding was that the practice in Western

Australia, when Ministers leave office, is that Ministerial files, being the property of the

Minister, are dealt with in accordance with his wishes.  On his retirement, he claimed



10 - 108

that he had literally thousands of files which were just packed up.  No check was made

at the time to ascertain whether original documents were incorrectly held in these files.

He asserted that he had received no complaint from anyone in SECWA concerning

missing documents.  The evidence disclosed a clear need for the establishing of

guidelines defining the rights of retiring Ministers to remove documents from their

offices.  This is a topic which we will discuss in Part II of our report.

10.22 Events later in December 1985 and early in 1986

10.22.1 There was a discussion between Mr Goldberg, Dr Wise, Mr Kirkwood

and Mr Kingsmill on 13 December 1985.  The substance of the discussion is recorded

in a memorandum from Mr Kingsmill to Mr Parker dated 24 December 1985.  During

the discussion, Mr Goldberg and Dr Wise informed Mr Kirkwood and Mr Kingsmill that

they had kept Mr Parker aware of all matters relating to the acquisition and running of

the Fremantle Gas Co and that they were calling on Mr Kingsmill and Mr Kirkwood

with the Minister's full knowledge.  We had no doubt that this was the case.

Mr Kingsmill recorded that a detailed discussion took place, but the heart of the matter

really rested on the fact that Mr Goldberg and Dr Wise had increased tariffs in the

franchise area.  The increases, he noted, appeared to have ranged between 12½% and

15%, although, even with these increases, the tariffs of the Fremantle Gas Co still

remained significantly below those of SECWA.  Under the terms of the Gas

Undertakings Act, as matters then stood, the company was unable to benefit from the

additional profits generated by these increased tariffs.  Mr Kingsmill noted they were

anxious to recoup all or portion of their investment or, alternatively, to have access to

a substantial cashflow.  They first put forward the proposal that SECWA should

purchase the transmission system and lease the system back to the company.

Mr Kingsmill indicated that there was some reason to be concerned about the condition

of the transmission system and that SECWA would be reluctant to enter into an

arrangement which might appear to the media and to the general public to be nothing

more than a mechanism whereby Mr Goldberg and Dr Wise could obtain taxation

concessions.

10.22.2 Mr Kingsmill then went on to refer to three available options.  The first

was a complete takeover of the company by SECWA or by another Government

instrumentality, as to which Mr Kingsmill expressed his belief that Mr Goldberg and

Dr Wise would be looking for a substantial gain on their initial investment which, if it

became generally known, might cause embarrassment to Mr Parker and to the
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Government.  The second option was the sale to SECWA of the transmission system

and of the right to sell gas within the franchise area, which, in the end, was what in fact

occurred, and the third was the acquisition by SECWA of a limited shareholding in the

company, so as to render it unnecessary to make a takeover bid.

10.22.3 Mr Kingsmill referred to studies in relation to SECWA which had

recently been carried out in association with Credit Suisse First Boston and wrote that

there was a very real concern as to SECWA's ability to fund the transaction.  He said

that, in the long run, he felt that SECWA should operate the transmission system and

control gas marketing in the area.  He thought there might be some benefit in involving

WADC, not only in the initial discussions, but also in any proposed partial or complete

takeover.  There was no express reference in the memorandum to any pre-existing

arrangement for the acquisition of the gas utility or of the company, although the

reference to possible embarrassment to Mr Parker and to the Government in relation to

the first option is interesting.  Mr Kingsmill concluded his memorandum by pointing to

the need to appoint another well known financial institution to advise Mr Parker and

SECWA in regard to the matter, there having been a loss of personnel from the

Australian Bank.

10.22.4 Mr Parker subsequently met with Mr Connell on 5 February 1986.

Mr Connell was in a mood which, Mr Parker said, could only be described as "ropable",

because this was the time when Cabinet was in the process of considering to whom to

award a mandate with respect to an ammonia urea plant.  Mr Connell did not consider

that he was being treated as he would have expected.  There was a very strong

disagreement between the two of them.  Mr Connell claimed that, during this period, he

was continuing to talk to Mr Burke regularly, although he had no discussions either with

Mr Burke or with Mr Parker concerning the price for the onselling of the gas utility.

10.22.5 At the State election held on 8 February 1986, the Burke Government

was returned to office.

10.22.6 At this time, Mr Hurley was continuing to have some difficulty in

persuading his head office that the position with respect to the advance to Western

Continental was satisfactory.  In a memorandum to the Australian manager of the

company dated 26 February 1986, he wrote:
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"At the outset of this facility, we were aware that the State

Minister for Minerals and Energy had agreed to purchase back the

gas utility of Fremantle Gas and Coke Company Ltd.  However,

due to the then political sensitivity of the agreement, we were

required to make no firm disclosures on the matter.

... 

It was never envisaged by us that heavy reliance would or should

be placed on the company's cashflow to repay the debt even

though repayment if necessary could still be achieved from that

and other sources.  Viz, refloating and selldown of equity of

Fremantle Gas and Coke."

Mr Hurley attached to this memorandum a copy of his correspondence with Mr Parker

on 10 December 1985, and he concluded this aspect of his memorandum:

"I am now aware that the minister has authorised the head of the

State Energy Commission of WA, and the Managing Director of

the Western Australian Development Corporation to jointly

negotiate purchase all of the shares of the company, Fremantle

Gas and Coke Company, for approximately AUD 33 million or

the Gas Utility solely for AUD 26 million approximately."

10.22.7 The information contained in the memorandum, according to Mr Hurley,

came from Mr Goldberg.  Mr Connell claimed he had no recollection of the figures of

$33 million and $26 million, which, it is apparent, placed far too high a value on the net

assets of the company viewed independently of the utility.  Mr Parker suggested that it

may have been that Mr Goldberg was told by Mr Kingsmill, by himself, or by

Mr John Horgan, who was the Chairman of WADC, that WADC would need to get

involved in conjunction with SECWA, but he denied that there had been any

authorisation given to anyone to negotiate for the acquisition of the utility at any

particular figure.  There is no other evidence to support Mr Hurley's statement.  All the

evidence points to WADC's having become involved some time later in the year and

there is nothing to suggest that SECWA became involved in any negotiations before

Mr Parker had agreed on the purchase price for the utility in August 1986.  It is of

interest to note that Mr Hurley made no mention of Mr Parker's having written to him
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"at the outset of the facility" setting out the arrangement for the acquisition of the utility,

even though he was at this time forwarding on copies of the correspondence of

10 December 1985.

10.23 Mr Parker's approval of an increase in the authorised capital of the

Fremantle Gas Co

10.23.1 Mr Goldberg continued to work on maximising the profits which he

could extract from the Fremantle Gas Co.  In March or April of 1986, he asked

Mr Jennings how he could further achieve this object.  Mr Jennings advised him that it

could be done by increasing the issued share capital of the company and thereby

increasing the permissible dividends, or by extracting management fees.  Mr Jennings

told Mr Goldberg that an increase in the share capital had to be approved by the

Minister and that, early in 1985, the Minister had refused to consider an application for

an increase in capital.  Mr Goldberg thereupon instructed Mr Jennings to make an

application to the Minister for an increase in capital, expressing at the time his

confidence in its outcome.  We accept the evidence of Mr Jennings and have no doubt

that Mr Goldberg's confidence stemmed from his existing relationship with Mr Parker.

On 8 April 1986, Mr Jennings wrote to Mr Parker on behalf of the Fremantle Gas Co,

requesting his permission for the company to increase its authorised capital from

$5 million to $15 million "[t]o enable the Company to issue further shares at some later

date should it become necessary".  Mr Jennings noted in his letter that the company

"does not have any need to increase its paid up capital at the present time"; but he

suggested that "this could become necessary in the future".  Having regard to what

subsequently occurred, the letter can hardly be described as frank in relation to the true

purpose of seeking an increase in capital.

10.23.2 The request from Mr Jennings was considered within SECWA.

Mr Kingsmill, in a memorandum to Mr Parker dated 14 April 1986, noted that the

company's issued capital was now approaching the limit of its nominal capital and

indicated that it was very likely that, during the current financial year, the company

would achieve profits in excess of the permissible dividend level, even after the issue

of the balance of the authorised capital.  Once again, he pointed out that this application

highlighted the difficult position posed by the company, in that, if the Minister decided

to approve its request, the company would have had virtually an unfettered right to draw

profits from the gas utility operation, which would be substantially in excess of those

contemplated under the Act.  Mr Kingsmill recognised that continuing constraints on the
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company's distribution profit level would force down gas prices in the Fremantle area

and increase their disparity with the prices charged by SECWA.  He anticipated that

there would be an added incentive for the owners to seek to establish other mechanisms

in order to withdraw cash from the utility outside the outdated controls available under

the Act; but he indicated that, in his belief, the most appropriate course of action,

"taking account of the uncertainty of the Company's future position generally", was to

reject the application, leaving "the way open to deal with a specific proposal on its

merits and in light of the overall circumstances at the time".  Mr Kingsmill's evidence

was that his reference to "uncertainty of the company's future position" related to the

possibility of SECWA's eventually acquiring the company, or, no doubt, the gas

undertaking.  He observed that a blanket approval of the nature sought would remove

any effective control by the Government for many years to come, and would

substantially increase the value of shareholdings in the company.

10.23.3 A draft reply to the Fremantle Gas Co's request, attached to

Mr Kingsmill's memorandum, indicated that the Minister was not prepared to give a

blanket approval to a very substantial increase in the company's authorised capital,

particularly when there appeared to be no immediate requirement for such action.  The

draft letter continued that the Minister would be pleased to receive a specific proposal

if and when the need to increase the company's authorised capital arose, so that a

decision could be made in the light of the particular circumstances.

10.23.4 The Minister did not accept this advice from Mr Kingsmill, and he

indicated his disappointment with it, although he did not request that it be amended.

Mr Kingsmill was not again consulted in this matter, nor was any further advice sought

from any other officer within SECWA, other than in the course of the limited

discussions which took place between Mr Lloyd and Mr Heron, before Mr Parker

committed himself to the acquisition by SECWA of the gas utility in August 1986 at a

price of $39.75 million.

10.23.5 On 17 April 1986, Mr Parker met Mr Goldberg over lunch at a restaurant

in Perth.  Mr Goldberg raised with him the requested increase in the authorised capital

of the company.  What Mr Goldberg was seeking, according to Mr Parker, was a

reconsideration of a matter which had been dealt with during the takeover battle early

in 1985, and Mr Parker said he indicated to Mr Goldberg that he would need to have

some very good reasons to justify his approval of the increase.  Mr Goldberg told him

it was for the purpose of ordering his affairs, that the Fremantle Gas Co was a wholly
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owned subsidiary of his company, Western Continental, and that he needed to be able

to restructure things in order to take full advantage of the subsidiary.  In fact, during

April 1986, it had been announced that Mr Goldberg and Dr Wise were parting

company and the Fremantle Gas Co "deal" was discussed as part of the settlement

between them.  Mr Parker indicated that he would reconsider his position in relation to

an increase in authorised capital, provided that additional reasons were advanced.  He

suggested in his evidence that he had previously indicated to the Fremantle Gas Co that

he would review his refusal to increase the authorised capital of the company if he were

provided with sufficient justification for it.  But his earlier letter rejecting its application

made no mention of any possible review, and we are satisfied that there was none.  It

had been an outright rejection of the request.  Mr Parker's evidence was that he

remained unconvinced about approving an increase in the authorised capital of the

Fremantle Gas Co, and it was therefore arranged that Mr Pope of Price Waterhouse

would call on him at some later time in order to discuss the matter further.

10.23.6 According to Mr Connell, he was now becoming concerned at the delay

in the sale of the gas utility to SECWA.  His belief, which appears to have been

justified, was that he was more anxious than Mr Goldberg to get the matter resolved.

Mr Goldberg was still endeavouring to extract cash from the company.  On Mr Connell's

evidence, Mr Goldberg was becoming more and more involved with Mr Parker and a

close relationship had built up between them.  The line of communication in relation to

the Fremantle Gas Co was now generally between Mr Parker and Mr Goldberg.  On the

other hand, Mr Parker claimed that the only other issue which he could recall discussing

with Mr Goldberg at this time was a possible exclusive mandate for the development of

an aluminium smelter in Western Australia.  Following the demise of the task force led

by Mr Kirkwood in relation to the establishment of a smelter, it had been decided that

WADC should take over the project, and in consequence a Smelter Sub-Board had been

established, before which Mr Goldberg was very keen to place his claim.  According to

Mr Parker, this matter was never spoken of in the context of the Fremantle Gas Co.  It

was simply something else which Mr Goldberg was seeking to do.  We see no reason

to doubt the evidence of Mr Connell on this point, supported as it is by the meetings

which were admittedly held between Mr Parker and Mr Goldberg in December 1985.

10.23.7 Mr Connell considered that his interests and those of Mr Goldberg had

now diverged and he felt there would be a better opportunity to resolve the matter if he

were to assume responsibility for the transaction.  He was, it seems, particularly

unhappy that the involvement of Mr Pope, who was now advising Mr Goldberg, seemed
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unnecessarily to be delaying the final resolution of the matter.  Mr Pope, he said, was

raising taxation issues which, he claimed, did not really concern him.  He therefore

arranged for Mr Goldberg to sign a letter, dated 18 April 1986, addressed to Mr Connell

as Chairman of Rothwells.  It was in the following terms:

"During the last month we have received approaches from parties

interested in purchasing the Fremantle Gas and Coke Company

Limited.

The most interesting to have made an approach is the State Energy

Commission.

Western Continental Corporation Limited hereby wishes to

commission your company to conduct the negotiations on our

behalf to achieve the best possible sale results.

We see many advantages in a sale to the Government, rather than

to other entities as we believe the sale to the SEC would be more

tax effective.  Please liaise with both myself and Reg Webb of

Price Waterhouse on this matter."

The letter speaks in terms of the sale of the company and not of the gas utility.  There

was no evidence of any approach from any person for the purchase of either the

company or the gas utility at this time.  Mr Connell's explanation for the letter was not

persuasive; but the form of the letter may be compared with the form of a letter which

Mr Connell had the Fremantle Gas Co write to him on 7 March 1985.

10.23.8 Mr Connell said it was not his view that the Government was the only

possible purchaser of the gas utility.  Notwithstanding the previous opinion which he

claimed he held regarding the relisting of the shares in the company, he said that he had

now developed a view that it would be possible to float the company as a semi-

Government utility, with WADC as an underwriter.  He appreciated that it would not

have been possible to sell the utility to the public, otherwise than as part of the

company.  He contemplated that SECWA would be involved, thereby, he hoped, making

the support of the Government more likely.  Nevertheless, his driving view continued

to be that SECWA would acquire the utility under the arrangement which was already
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in place.  The alternative proposal was designed, according to Mr Connell, simply to

maximise the price for the sale of the utility.

10.23.9 After Mr Goldberg had signed the letter, Mr Connell said he actively

pursued the successful resolution of the matter.  This included, he said, talking to

Mr Parker about the price, a claim which Mr Parker strongly denied having occurred

prior to August 1986.  It appears to us, however, to be highly improbable that, having

secured Mr Goldberg's signature to the letter of authority, Mr Connell would not have

pursued the matter actively with Mr Parker.  We accept his evidence that he did so,

notwithstanding that work on valuations did not commence until some time later.

10.23.10 With the approach of the end of the financial year for the Fremantle Gas

Co on 31 May 1986, efforts to extract cash from the company were stepped up.  It was

anticipated that the company's taxable income would be approximately $4 million, prior

to any charges for services rendered by Western Continental.

10.23.11 By letter dated 1 May 1986, Messrs Parker & Parker, solicitors, wrote

to Mr Pope in response to questions raised by him, indicating that, for the reason already

discussed, it would not be possible to sell the gas undertaking, as distinct from the

company, to anyone except SECWA.  They went on to advise that, having regard to the

factors which were enumerated, it seemed that it would be quite impossible to set up a

service or management arrangement which would procure a large or any payment to

Mr Goldberg.

10.23.12 By letter dated 5 May 1986, Mr Pope conveyed certain tax advice to

Mr Goldberg.  It is a revealing letter.  He advised that Western Continental should

ensure that all appropriate charges for services rendered by it were invoiced to the

Fremantle Gas Co prior to 31 May.  These charges, he wrote, could include charges for

business management, accounting, financial and secretarial advice and assistance.

Mr Pope strongly advised that the fees should be maximised, since the risk to the

Western Continental Group in the event of the Australian Taxation Office's disputing

the fees, he said, was not serious.  Disallowance of a portion of the fee would only

result in the company's being "put back into the position it would have been in had a

lesser fee been charged; nothing ventured, nothing gained".  He added that he expected

that, in any dispute over the deductibility of management fees, a compromise would be

reached and by the time any dispute arose, the Fremantle Gas Co might well be owned

by another party much better placed to negotiate a compromise with the Australian
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Taxation Office.  This was apparently a reference to the likelihood of a purchase by a

State instrumentality.  The comment ignores the possibility that it might be the utility,

and not the company itself, which would be sold, although this point was taken up later

in the letter when Mr Pope discussed the undesirability of selling the business.

10.23.13 Mr Pope went on in his letter to deal with the tax consequences of the

sale by the Western Continental Group of its shares in the Fremantle Gas Co, as

opposed to the sale of the gas utility.  He expressed the view that the Australian

Taxation Office would question the assessability of any gain made on sale.  "We would

expect the Tax Office to examine carefully documents and evidence in the hands of the

company, your financiers or any other parties associated with the acquisition to

determine whether there is any evidence indicating the intention of MJPL

[Mathew James] or WCCL [Western Continental] was other than acquisition for long

term investment".  He did not seek to review the documents and the evidence himself.

In the light of his understanding of the existing arrangement, there was no need for him

to do so, as the position should have been obvious.  Mr Pope recommended that the

Western Continental Group should undertake tax planning to ensure that the gain was

minimised.  In particular, he recommended that the Fremantle Gas Co should maximise

its dividend distribution during the current year, for the reason that dividends received

by Mathew James would effectively be tax free, due to the operation of the inter-

company dividend rebate provisions.   In his evidence, however, he suggested that the

declaration of dividends was not a tax effective way of transferring moneys on an after

tax basis.  He suggested that any consideration received on the sale of the shares would

be reduced by the amount of the dividends paid out of the company.

10.23.14 Mr Pope further pointed out in his letter that, on the existing issued

capital of the company, the maximum permissible dividend payable in the financial year

ending 31 May 1986 approximated $750,000.  He recommended that urgent action be

taken to follow up the earlier approach to Mr Parker for an increase in the authorised

capital of the company to ensure that a much larger dividend could be declared for the

financial year.  Mr Pope wrote: "We would not expect the Minister to withhold his

approval once he is satisfied that a binding agreement exists between the WCCL Group

and the Government".  This was said by him in his evidence to the Commission to be

his understanding of the position, although it did not appear that he had any clear

understanding of the terms of the agreement and, in particular, any understanding of the

identity of the assets to be sold or of the price.  He suggested that the issued capital of

the company should be increased to $20 million, enabling the Fremantle Gas Co to pay
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a dividend of up to $3,200,000 in respect of the current year, and to leave scope for a

further dividend of a similar amount to be paid after 31 May 1986 "should it be

necessary to do so".  In what was identified by Mr Pope as a reference to Rothwells'

involvement, he wrote: "It would seem that from your partner's point of view it is of

little consequence whether the shares or business of FGC are sold as their profit-share

will be by way of fee income in either case".  He said he subsequently ascertained that

this was not to be the basis of the profit sharing.

10.23.15 Although a proposed meeting between Mr Parker and Mr Pope is

recorded in Mr Parker's day sheet for 7 May 1986, the likelihood is that the meeting

took place in Mr Parker's office at 7.00 am on 9 May, and that Mr Goldberg was also

in attendance.  According to Mr Pope, this meeting was his first contact with Mr Parker

and two matters were discussed.  The first was the need to secure the Minister's

approval to an increase in the authorised capital of the company.  The second was a

matter about which Mr Goldberg had informed Mr Pope, namely, the seeking from him

by Mr Parker of a donation for the Fremantle Spare Parts Puppet Theatre ("the

Theatre"), a donation which, according to Mr Pope, Mr Goldberg did not particularly

wish to make.  When Mr Goldberg had asked him for his opinion regarding the making

of such a donation, Mr Pope said he had indicated that he thought it was unwise for any

donation to be made, as it could be linked to the acquisition and disposal of the

Fremantle Gas Co.  Mr Pope said that Mr Goldberg wished to have him express this

view to Mr Parker.

10.23.16 Reconstructing the meeting to a large extent, Mr Pope maintained that

he would have put to Mr Parker the views outlined in his letter of advice to

Mr Goldberg, explaining that an increase in capital should not be of concern if an

agreement were already in place for the purchase of the company.  He said he would

have explained, from a taxation point of view, why he wanted to increase the capital and

to create loan accounts through the payment of dividends.  He did not believe that they

would have canvassed the fact that an increase in the authorised share capital of the

company would have increased the value of the company.  There was nothing to suggest

that the interests of consumers were the subject of any consideration.  At the end of the

discussion, Mr Pope had the feeling that they were going to receive a favourable

response; but they were not given an immediate decision.

10.23.17 Mr Pope also claimed that he raised the matter of the proposed donation

to the Theatre with Mr Parker.  His recollection was that he told Mr Parker that it would
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be unwise for the donation to be made, because it could ultimately come out into the

public arena and it would not do Mr Parker's career as an aspiring politician any good.

He said he had a particular concern as to how any such payment would be disclosed in

the accounts of the company, for the reason that it could trigger questions as to why and

to whom the donation was being made.  Following this meeting, he said, his

understanding was that any question of Western Continental's making a donation to the

Theatre was over, and that it was not going to be proceeded with.

10.23.18 Mr Parker's version of his meeting with Mr Pope was rather different

from that of Mr Pope.  He could not remember whether Mr Goldberg was present.  He

did, however, recall a discussion with Mr Pope about an increase in the authorised

capital of the company and its taxation implications.  According to Mr Parker, Mr Pope

informed him that he was Mr Goldberg's tax adviser and that his task was, in effect, to

structure things to get the maximum benefits from the various tax laws.  Mr Pope, he

said, informed him that the simplest and most tax effective method of getting money out

of the Fremantle Gas Co was to increase its capital.  Taking money out of the company

was not in itself an issue, because Mr Parker said there were all sorts of ways in which

that could be done.  He did not have a recollection of talking about the tax consequences

of a sale of the undertaking, as against a sale of the shares in the Fremantle Gas Co; but

he conceded that this may have occurred.  By the end of the meeting, Mr Parker said he

did not know whether he had made a firm decision.  The suggestion seemed to him to

be reasonable, and he was not unsympathetic to it.  He acknowledged that Mr Pope was

anxious to get a quick response.  When asked whether he took any advice from anyone

else after he had spoken to Mr Pope, who was, of course, Mr Goldberg's adviser in the

matter, Mr Parker replied that he did not think so.  He said he already had advice from

Mr Kingsmill and he was "aware by this time of all of the other advice" and he felt in

a position to make a judgment himself.  But he conceded that he had not understood the

full technicalities and import of what Mr Pope had said to him.  He did not see fit to

have with him at the meeting any officer from SECWA to assist him in evaluating the

submission.

10.23.19 Mr Parker said he did not think that the issue of a donation by

Mr Goldberg was discussed at this meeting with Mr Pope; but he then went on to add

that, although he did not have a clear recollection of any such discussion, if the subject

had been discussed, it would have been at a meeting in September.  He said that, if

Mr Pope had simply said to him that the donation should be delayed for a while, or that

it was not a good time to make it, then there was nothing to make him recall it.  But the
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problem which, on Mr Pope's evidence, was being put to Mr Parker, was not a question

of timing.  It was a question of the relationship between the donation and the acquisition

of the gas utility by SECWA.  Nevertheless, Mr Parker claimed that the whole affair

seemed entirely innocent and he did not recall its being suggested to him that there was

"anything other than innocence involved in it".  He did not suggest that Mr Pope was

lying; but, at the very least, he said, he must have made a mistake if he thought the

discussion took place in May.  We consider it highly improbable that Mr Parker would

have forgotten the discussion and we accept the evidence of Mr Pope on this issue

generally.  There is no apparent reason why Mr Pope's evidence should not be accepted.

We set out in section 10.28 the circumstances surrounding the donation which was

ultimately made.

10.23.20 Mr Pope also sought advice from the company's solicitors, Dwyer &

Thomas, on the available methods for taking money out of the Fremantle Gas Co.  That

firm responded by letter dated 13 May, advising that revenue could not be transferred

to a capital revaluation reserve account, advice which might have been thought to be

fairly elementary, and also advising that a dividend could be paid at the commencement

of a financial year, provided that the directors were satisfied that the profits at the end

of that year would be sufficient to justify such a course.  No consideration was given to

the impact which a sale of the main undertaking of the company during the first half of

the financial year would have upon its profits for the year and the consequent risk in

declaring a dividend at the commencement of the financial year.

10.23.21 By this time, Mr Parker, even on his own evidence, was aware that

Mr Goldberg regarded the sale of the Fremantle Gas Co to the Government, or to one

of its instrumentalities, as one of the options which he had at his disposal, although he

maintained that actual negotiations had not yet commenced.  Then he went on to

contend that, even if negotiations had commenced, this could not have made any

difference to a decision to allow an increase in the authorised capital of the company.

In our opinion, Mr Parker's subsequent decision to allow the increase was made in

circumstances where he had effectively committed the Government to the purchase of

the company or the utility in the terms which we have found.

10.23.22 Mr Parker claimed that he had originally declined to agree to tax effect

accounting, because he then had viewed it as a means of circumventing the Act by

disguising and retaining additional profits.  Asked why he had agreed to an increase in

the authorised capital of the company at a time when there was only one shareholder
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and why he was prepared effectively to overlook the effect on consumers of allowing

the company to increase its profits by charging more to the consumers, Mr Parker

replied that he had three reasons.  First, the Act was antiquated and did not do what

people suggested it should do.  He said it had been designed for a time when the

company produced its own gas from coal.  However, he took no steps to bring the

legislation up to date, notwithstanding the clear and positive advice he had received in

this regard.  Secondly, he questioned his power to take extrinsic matters into account

when exercising his discretion.  But he sought no expert advice on the extent of his

power.  Thirdly, he said, whatever his decision might have been, a sole shareholder was

in a position to defeat the purposes of the Act.  This reason also assumed that no

amendments would be made to the Act, and it displayed a confidence in the availability

of other mechanisms to take profits out of the company, a confidence which was not

shared by all parties and which, if it were well founded, dispensed with the need for

increasing the company's authorised capital, except insofar as it was desired to extract

the profits before the end of the financial year.  Mr Parker said he made a political

decision and that, as long as the company's charges stayed below the level of SECWA's

charges, he would not interfere.

10.23.23 Mr Parker was totally unconvincing in his evidence in relation to his

understanding of the effect of an increase in its authorised capital upon the value of the

Fremantle Gas Co, having regard, in particular, to the additional capacity which it gave

to distribute its profits by declaring the maximum rate of dividend on a greater share

capital.  He maintained that, although the company may have had the distribution of its

profits restricted in certain respects by virtue of the Gas Undertakings Act, the position

was that either the Government, which was not subject to the Act, would be purchasing

it, or the purchaser would be a single owner, who would be able to take profits out of

the company in one way or another.  Accordingly, he argued, an increase in the

authorised capital had no impact upon the value of the company.  He accepted that the

position would have been different had the purchaser been a company with a wide

spread of shareholders.  He claimed that the very big difference between a company

with a spread of shareholders and a company with a sole shareholder was made clear

in all of the advice which he received, "lumping" all the advice together.  He identified

advice from Mr Kingsmill, from Jackson McDonald, from various accountants and from

others.  The documentary evidence did not support this claim.  

10.23.24 Mr Parker then went on to argue that, in any event, the intrinsic value of

the utility would be unaffected by any increase in capital.  This, of course, overlooked
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entirely the fact that its value depended upon the cashflow which the utility was capable

of generating for the benefit of its owner.  Furthermore, he indicated that he did not

believe that any impact upon the value of the company was a proper consideration for

him to take into account in his capacity as a Minister administering legislation which

was designed for the purpose of consumer protection.  It could hardly be thought,

however, that his action in approving a threefold increase in the authorised capital of the

company was calculated to protect the consumers.  Quite apart from this consideration,

Mr Parker's conduct must be put into context.  We have already found that he had given

a commitment through Mr Connell that the Government would acquire the company or

the utility.  This commitment was confirmed in general terms on 10 December 1985.

The acquisition was delayed largely by reason of Mr Goldberg's seeking to avoid a

heavy tax liability, although the 1986 State election was another factor in the delay.

There could surely have been no objection to Mr Parker's indicating to the company that

he would only approve an increase in its authorised capital if it were to be used to raise

capital for the benefit of the company's undertaking, for example, for the upgrading of

its reticulation system.  What Mr Parker was about to do, however, was to facilitate the

company's escaping the constraints of the Act in the most expeditious manner in the

dying days of the financial year, when the likelihood was that no other avenues were

available to remove substantial amounts from the company for the benefit of Western

Continental.  His ultimate decision enabled the Fremantle Gas Co, by issuing a very

considerable number of bonus shares, to treble the amount of the dividend which it

could declare for the financial year which was about to end, to the benefit of the

Fremantle Gas Co, its shareholders and Mr Connell, whom Mr Parker must have

appreciated had a pecuniary interest in the eventual acquisition of the utility by

SECWA.

10.23.25 Prior to Mr Parker's approving the increase in the authorised capital of

the company, the two reports of J B Were & Son, referring to the impact of an increase

in its authorised capital on the value of the company, had been published in its Part B

statements during the takeover battle, and BT Australia had advised SECWA to similar

effect in its report of 17 May 1985, a report which had been forwarded to Mr Parker by

Mr Heron with a memorandum which specifically drew his attention to this point.

Mr Parker had received the same advice from Mr Kingsmill in September 1984 and in

April 1986, immediately following the latest request from the company for approval of

the increase.  Mr Pope's view, as expressed in his evidence, was that "this company ...

was in an unusual position of having a cap on its capacity to earn [sic] through its issued

capital; increasing the issued capital would enable it to pay greater dividends and
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therefore increase the value of the company".  Although he had expressed the view to

Mr Goldberg that the increase in the authorised capital significantly increased the value

of the company, Mr Pope did not believe that he had told Mr Parker of his view.

Reference may also be made in this regard to the evidence discussed in paragraphs

10.24.7, 10.24.30, 10.25.12 and 10.29.43.

10.23.26 Mr Parker's initial response to Mr Jennings' request, by letter dated

20 May 1986, advised him that, at that stage, he was prepared to agree to an increase

in the authorised capital of the company from $5 million to $10 million and that he

would be prepared to consider any further specific proposal which might be put to him

at a later date.  He assured Mr Jennings that it was not his intention to impose

unnecessary constraints on the day to day operations of the company and that he would

wish to see the minimum restraint on its activities, consistent with its obligations under

the Gas Undertakings Act.  When Mr Parker gave his approval, we find that, on the

basis of the advice which he had received, he knew it would result in an increase in the

value of the company and would make the purchase of the utility more costly for

SECWA, thereby enriching Mr Goldberg and Mr Connell.  We would add that, even had

we not made this finding, we would have been obliged to find that Mr Parker was

grossly negligent in failing to obtain appropriate advice from SECWA, or from some

person in a position to express an opinion in the matter, before rejecting the advice of

Mr Kingsmill.  We do not accept that Mr Parker at this time had the view that he had

no alternative but to approve the request, when to do so was to enable the company to

escape the constraints imposed upon it by the Gas Undertakings Act.

10.23.27 Subsequently, Mr Parker signed another letter, also dated 20 May 1986,

but that date being typed, as distinct from being stamped, on the letter, in which he

agreed to an increase in the authorised capital from $5 million to $15 million.  The

practice for what Mr Parker described as routine letters was for them to be typed for his

signature, without a date, a rubber date stamp being used after he had signed the letters.

Precisely how and when the second letter came into existence was the subject of

conflicting evidence and it remains a matter of some doubt.

10.23.28 Mr Parker said that he thought his initial letter had been hand delivered

to Mr Pope's office, which was very close to his own.  His recollection was that,

immediately upon his receipt of it, Mr Pope telephoned him and asked whether he could

see Mr Parker again, because he wanted to make some further representations, with a

view to having the authorised capital increased further.  Mr Parker's diary indicated that
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he had an appointment with Mr Pope on 21 May 1986, and he said he believed it was

then that Mr Pope explained to him that an increase in the authorised capital to

$15 million would make no difference to anything other than giving to Western

Continental the ability to offset losses from one company against the profits of another

within the group.  Mr Parker said he recognised that his initial decision to restrict the

increase in capital to $10 million, rather than agreeing to $15 million, had been

something of a compromise, and he therefore acceded to Mr Pope's request.  He

believed that, while Mr Pope was waiting, he handed a copy of his initial letter to his

secretary and had her type it up again for him, substituting the amount of $15 million

for $10 million.  He denied paying any attention to the date on the second letter, that

date having been typed in by his secretary, and it seemed to him to be of absolutely no

moment whether the letter was dated 20 May or 21 May.  He did not consider it

appropriate to obtain any further advice, he said, because he had already thought

through the issues, and believed it was really only a question of whether he should allow

an increase in the authorised capital to $10 million or to $15 million.  The fact that

Mr Pope was obviously acting for Western Continental, and clearly concerned to

present its point of view, did not affect the position so far as Mr Parker was concerned,

because he said he had a clear understanding of the matter.  He recalled asking for the

return of the original letter, but he did not recall whether Mr Pope returned that letter

to him on 21 May or later.

10.23.29 Mr Pope's evidence was that he thought the provision of the second letter

must have been organised by Mr Goldberg, who had contacted Mr Parker after Mr Pope

had told him that the Minister had only approved an increase in the authorised capital

to $10 million.  He said he was not himself in the habit of contacting the Minister

directly.  He believed a meeting was arranged for 21 May 1986, and that he was asked

by Mr Goldberg to return the original letter to the Minister's office at that time, which

he did.  He did not believe he made any representations to Mr Parker concerning the

inadequacy of the additional capital just recently approved by him.  It is not apparent

why, if Mr Parker's approval for the increase of the capital to $15 million had been

granted at the time when Mr Parker and Mr Pope suggested it was, on 21 May, two days

later, on 23 May, notice was given of a meeting of the directors of the Fremantle Gas

Co to be held on 29 May 1986 at 4.00 pm, to be followed by an extraordinary general

meeting of the company, to give effect to a proposal to double the authorised capital of

the company from $5 million to $10 million.  It was then proposed, as set out in the

notice, to make a bonus issue of shares, taking the issued capital up to the full amount

of the increased capital, leading to a distribution of slightly in excess of one new share
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for every issued share, that is, 5,312,337 new shares for the 4,687,663 shares already

issued.

10.23.30 Mr Pope was questioned regarding the directors' meeting which was

recorded as having taken place on 29 May 1986.  His evidence as to the meeting was

very unclear.  He said he had a recollection that the meeting on 29 May might have been

a "paper meeting", but was not one hundred per cent sure.  Then he said he had "a

feeling this might have been the case".  He also had a feeling that the "actual meeting"

might have been a week or so prior to 29 May, and that all that had happened on

29 May was that "the paper work had been finalised".  If this were so, the company's

minutes were, to his knowledge, fictitious.  He said that, with respect to several of the

meetings of the Fremantle Gas Co, Mr Goldberg had not attended and had left it to

Mr Pope to represent him.  He said he believed that the meeting in connection with the

increase in the authorised capital was one such meeting.  Somewhat curiously in the

circumstances, he thought that, if any telephone call had been made by him at the

meeting, it would have been to Mr Goldberg himself, and not to the Minister.  We find

Mr Pope's inability to recollect the meeting in more detail very surprising.

10.23.31 Mr Jennings' evidence was that, after the first letter had been received

by the company, a notice of resolution was prepared for a general meeting to approve

an increase in the authorised capital from $5 million to $10 million.  He confirmed that,

by 23 May 1986, he had not received the second letter.  He could not recall any

discussions with anyone with respect to his request for approval of an increase in the

authorised capital prior to the receipt of the Minister's first letter.  Nor, on his evidence,

had the second letter been received by 29 May.  Mr Jennings' recollection was that he

said to Mr Goldberg at the meeting that, if the Minister had approved an increase in the

authorised capital to $15 million, there could have been a two-for-one bonus issue.

Mr Goldberg's response was that he would see what he could do about it.  He thought

it was said at the meeting that, if approval were to be given for an increase in the capital

to $15 million, they would record that sum in the minutes, and presumably the bonus

issue would have been increased accordingly.  A few days later, he said, the company

received the letter from Mr Parker approving an increase in the authorised capital to

$15 million.  He then telephoned those who had been present at the meeting and

confirmed with them that the minutes should show the authorised capital as having been

increased to $15 million.  He indicated his belief that the second letter came to him with

an attached #With Compliments' slip, referring to a discussion with Mr Goldberg, on the

date shown on the slip, 5 June 1986.  The address on the #With Compliments' slip is the
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place where, at the time, Mr Goldberg had his office.  Mr Jennings said that he was

asked by Mr Pope to send back the first letter and he did so.

10.23.32 Mr Peacock put forward another version of the events.  He said that,

prior to the meeting, the Fremantle Gas Co had received a letter agreeing to an increase

in the authorised capital to $10 million.  He said that, at the meeting on 29 May 1986,

a discussion ensued, during which he recalled Mr Pope's saying something to the effect

that it was not enough, and his going out of the room to use the telephone.  When he

returned to the room, he said that it would be all right, from which Mr Peacock assumed

that an increase to $15 million was going to be approved.  Mr Pope did not mention to

whom he had spoken.  The second letter, he said, came shortly after the meeting, but he

was not sure whether it arrived on the same day.  He remembered having been instructed

by Mr Pope that the first letter had to be returned to Mr Parker's office when he had

received the substitute letter.  He was instructed by the board to use the second letter as

the basis for the minutes.  The impression which we had of Mr Peacock was that,

although he was doing his best to remember the facts, his recollection of the events in

1986 was not reliable.

10.23.33 Mr Glaskin said he also attended the meeting of 29 May 1986.  He

claimed that, when the first letter authorising an increase in the capital to $10 million

had been tabled, Mr Pope said that he had not requested that amount and he asked if he

could use the telephone.  He went out of the room.  When he came back, he said words

to the effect that it had been fixed and that there would be a courier coming down with

a letter from the Minister, but that before they obtained the letter from the courier, they

had to hand back the original letter.  This, he said, was what happened.  The second

letter arrived on the afternoon of the meeting, within, he believed, half an hour of the

meeting.

10.23.34 An obvious difficulty with the acceptance of the evidence of Mr Parker

and of Mr Pope is that, on the approval of the increase in the authorised capital to

$15 million, if such an increase had been approved by the Minister on 21 May 1986,

which was prior to the notices of meeting being sent out, those notices would have been

expected to reflect the ultimate position and no difficulties could have arisen with

respect to the minutes.  Furthermore, their evidence is clearly inconsistent with that of

Mr Jennings, Mr Peacock and Mr Glaskin.
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10.23.35 In the circumstances, although we are inclined towards accepting the

evidence of Mr Jennings, it is not possible to give total credence to any one of the

versions as to how and when the second letter came to be written.  It is not, therefore,

clear to us that it was written before the close of the company's financial year on

31 May 1986.

10.23.36 In the end, we are left with the minutes of what purports to have been a

general meeting held on 29 May 1986, which recorded the issuing of 10,312,337 bonus

shares for 4,687,663 shares already on issue.  The minutes of the directors' meeting,

which is recorded as having been held on the same day, state that Mr Goldberg tabled

an invoice from Western Continental for the sum of $2 million for administrative

services for the year ended 31 May 1986.  No details of the services were provided in

the minutes, and the amount subsequently paid was substantially less than this figure,

being $975,000, of which $683,000 was allocated to the Fremantle Gas Co and

$292,000 to Stirling Gas.  It may well be that this reduction reflects a recognition that

payment of the sum originally proposed would not have been recognised as an allowable

deduction against the profit for the year.  The charging of substantial management fees

at the end of the financial year, it might be thought, would have been extremely difficult

to justify, because it would be seen for what it was, a sham.  Even a flurry of

management activity on the part of Western Continental or Mathew James in the

Fremantle Gas Co was unlikely to justify fees of $2 million or even $975,000.

10.23.37 It is to be noted that the final dividend declared by the Fremantle Gas Co

for the financial year ended 31 May 1985 amounted to $375,013, following an interim

dividend of the like amount.  The interim dividend for the financial year ended 31 May

1986, declared on 8 January 1986, was also in the sum of $375,013, whilst the total

dividend for the financial year amounted to $2,400,000, making a total dividend of

$2,775,013 for the financial year, of which $2,359,270 came out of pre-acquisition

profits of the company.  The process by which this was achieved appears to be doubtful,

but there is no need for us to explore what is yet another unsatisfactory feature of the

matter.  It did not involve the Government after Mr Parker had given his approval to the

increase in authorised capital.

10.23.38 Mr Burke denied that Mr Parker had raised with him the question of the

approval of an increase in the authorised capital of the Fremantle Gas Co before the

decision had been made.  He said he had no knowledge about the decision until some

time later.  There is no evidence to the contrary.
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10.24 The preparation of valuations and the consideration of further

options for the disposal of the Fremantle Gas Co

10.24.1 Mr Brindal was requested to prepare a further valuation of the Fremantle

Gas Co for Mr Connell.  That valuation is dated 20 May 1986.  At this time, on

Mr Connell's evidence, it was intended to sell the gas utility to SECWA.  But this

appears not to have been the only basis upon which Mr Brindal's valuation was

prepared, it having been observed by him that, to allow a third party to continue to carry

on the gas business as a public utility, it would be necessary to sell the company.  His

valuation was based upon the estimated profit of the company to 31 May 1986

amounting to $4 million, to which he added an allowance of $600,000 for upward price

adjustments which, it was suggested, could have occurred on 1 June 1984, but which,

in fact, came into operation at a later date.  Mr Brindal's calculations produced a range

of valuations of the company between $50.7 million and $68.1 million, utilising price

earnings ratios varying between 24.86 and 28.6.  The ratio of 24.86 was said to be the

price earnings ratio for the Fremantle Gas Co, based upon a share price of $5.20, which

was the price eventually offered during the takeover in the previous year, and the most

recent earnings per share of 20.92 cents.  The ratio of 28.6 was said to be the price

earnings ratio for Australian Gas Light Co Ltd which was regarded as a comparable

utility, based upon a share price of $5.50, being the last sale price and the most recent

earnings per share of 19.2 cents.  No consideration was given by Mr Brindal to any

adverse impact upon the company's profits of the anticipated rise in the cost of gas

purchases.  He suggested that the selling price to a non tax paying Government entity

was in a range between $58.33 million and $67.11 million.  Mr Brindal went on to

suggest that a Government investor "would have the added profit contribution of savings

in sales tax, insurance and the eventual elimination of certain duplicated administrative

costs which though hard to enumerate, are easily perceivable as very positive factors for

such a purchase decision by a non tax paying Government Instrumentality".  This

valuation was simplistic in nature and was not based on any careful analysis of the

company and its future.

10.24.2 By letter dated 22 May 1986, Mr Pope advised Mr Goldberg as to the

assessability of any capital gain which might be derived by the Fremantle Gas Co on the

sale of its undertaking.  The letter recorded Mr Pope's understanding "that FGC has

recently received an informal offer from the Government of Western Australia to

purchase the company's gas undertaking".  Mr Pope expressed his opinion that any

capital gain realised by the company from the sale of the gas undertaking to the
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Government, or to a statutory authority of the Government approved to operate the gas

undertaking, would not be assessable, but he added that, in order "to ensure the tax

liability on sale of depreciable equipment included in the sale of the gas undertaking is

minimised, some consideration will need to be given to the precise terms of the contract

of sale and we recommend the company seek advice on the form of the contract."  He

stated that, following the sale of the gas undertaking, the only remaining assets of the

company would comprise certain freehold properties, the land having been valued, as

at 31 January 1984, at $2.52 million.

10.24.3 Mr Pope indicated that his information regarding the suggested informal

offer from the Government to purchase the undertaking had come from Mr Goldberg.

He said that, at about this time, he had reached the conclusion that, if there had been an

agreement with the Government when the Fremantle Gas Co was purchased by Western

Continental, for some reason or another, "Goldberg and Rothwells" were able to

renegotiate that agreement.  In this respect, he referred to the discussions concerning the

possible sale and leaseback of the gas utility, and the various valuation exercises which

were going on.  The position seemed to him to reveal more than a fixed and settled

arrangement.

10.24.4 On Mr Pope's evidence, he was not given a detailed briefing concerning

any arrangement which there might have been between Mr Goldberg and anyone in

Government concerning the Fremantle Gas Co.  Over a period of time, however, during

which he was involved in advising on various matters relating to the Fremantle Gas Co,

but principally in relation to taxation issues, he said he gained certain understandings.

For example, he formed the view that Rothwells and Mr Connell were very much

involved in the transaction and had a significant influence over it.  He was told at one

stage that Rothwells was to participate in the profits arising out of the transaction.  He

also gained the impression that there was no intention to hold on to the Fremantle Gas

Co for a long period of time.  He learnt, either from Mr Goldberg or his personal

secretary, that the plan was that the company would be sold to the Government.

10.24.5 Although, on his evidence, it could have made a substantial difference

in the amount of tax payable whether it was the company or the gas utility which was

eventually sold, Mr Pope had difficulty in getting Mr Goldberg to commit himself to one

or the other course of action.  This was of particular concern to him by reason of the

impact of section 26AAA of the Income Tax Assessment Act 1936 (Cth), should the

shares be sold within 12 months of their acquisition.
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10.24.6 Mr Webb of Price Waterhouse was now requested to value the company.

In a letter dated 28 May 1986, addressed to Mr Connell, Mr Webb made what he

described as an "assessment of the value" of the shares in the Fremantle Gas Co.  He

noted that his firm had been required specifically to prepare its evaluation from the

viewpoint of the value which might be ascribed to the Fremantle Gas Co by "a State

Government entity which is not liable to pay income tax nor to be bound by the

restrictions of the Gas Undertakings Act".  His assessment was also made on the basis

of estimated pre-tax profits of the company for the year to 31 May 1986 of

approximately $4 million "prior to any intra-group management charges".  He adopted

an adjusted pre-tax annual profit of $4.6 million ($2.346 million after tax), as a

reasonable estimate of future maintainable earnings, on the basis that, had the price

increases to consumers which had been made during the year applied from the beginning

of the financial year, this would have been the appropriate figure.  This was also the

figure which Mr Brindal had adopted.  Mr Webb pointed out that, due to the unique

nature of the company's operation, it was difficult to determine a broadly supported

price earnings ratio, and he acknowledged that the price earnings ratio, and, it would

follow, the value of the company "obviously was impacted by the dividend restrictions

under the Gas Undertakings Act".  The ratio he adopted ultimately was 20 (as contrasted

with the figure of 16.5 which he had adopted in March 1985 and the range of 24.86 to

28.6 which Mr Brindal had adopted in May 1986), that figure being approximately the

figure calculated on the basis of the cost of the previous year's on-market acquisition.

Mr Webb justified his increasing the ratio from 16.5 to 20 by suggesting that the market

place had since changed, that assets had increased and that there was a very buoyant

stock exchange.  The application of this ratio produced a value of $46.92 million "within

the private enterprise forum".  For a Government entity purchaser, which would not be

liable to pay income tax, and on the basis that the restrictions under the Gas

Undertakings Act were removed, he estimated that the value of the company was

$50.6 million.  He did not discuss in his letter what justification there could be for a

Government entity to pay a price in excess of the open market value.  Significantly,

Mr Webb drew attention to the fact that his firm had not conducted an audit of the

company, and he noted that his assessment was based upon assumptions and forecasts

which were inherently uncertain and should not be relied upon as a representation of

actual results.  Mr Webb accepted in his evidence that, if the former limit on the share

capital of the company had continued, he would have had to arrive at a profit which was

the maximum which could be distributed under the Gas Undertakings Act and apply the

price earnings ratio to that amount, so that the value would be less than would otherwise

have been the case.  This view, of course, clearly conflicts with the position taken by



10 - 130

Mr Parker in relation to the increase in the company's authorised capital earlier in the

year.  Mr Webb's letter provided, as he described it, an "assessment".  The future

maintainable profits were not the subject of independent calculation by Mr Webb.  He

implicitly accepted that any increases in the price of gas to the Fremantle Gas Co could

immediately be passed on without any diminution in the volume of sales.

10.24.7 Mr Webb explained that the increase in his valuation of the previous year

was due to an increase in the maintainable future profits as well as to the higher price

earnings ratio.  Asked what value he would have ascribed to the utility if there had been

no increase in the share capital in May 1986, Mr Webb suggested that it would have

reduced his value by something like 30%, although it must be emphasised that he had

no opportunity to calculate that figure.  Mr Webb's written assessment of the value of

the company was not, and did not purport to be, an independent and carefully reasoned

valuation such as a prudent purchaser would reasonably have relied upon in arriving at

a fair purchase price.

10.24.8 Mr Pope prepared a discussion paper for Mr Connell headed "Sale of

Fremantle Gas & Coke Coy Ltd".  This paper was, he said, prepared around May or

June 1985.  The year is a patent error, 1986 obviously having been intended by him.

For the reason given later, it is probable that it was prepared before the end of May

1986.  Although he could not recall the occasion, Mr Pope believed he was asked by

Mr Connell to prepare the paper for the reason that Mr Connell was having some

difficulty in securing an explanation of the position either from his own staff or from

the staff of Western Continental.  He did not believe he had any discussions with

anyone other than Mr Connell in connection with the preparation of the paper, a copy

of which was sent only to Mr Connell.  Not even Mr Pope's own client, Mr Goldberg

(or Western Continental), received a copy.  No consideration appears to have been given

by Mr Pope to whether he was placing himself in a position in which he had a conflict

of interest.

10.24.9 Mr Pope said his recollection was that, when he was being briefed to

prepare the discussion paper, he was told that Rothwells' share of the profits would be

50%.  This is set out as one of the assumptions made in the paper.  Prior to this time,

Mr Pope said he had thought that Rothwells would receive its share of any profit by way

of a fee.  Another of the assumptions set out in the paper is that the State would

acquire/purchase the business of both the Fremantle Gas Co and Stirling Gas for a

consideration of $42 million.  Asked why he started with this assumption, he said he
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assumed he had to put in a figure to give an indication of what cash would ultimately

be available from the transaction.  Then, on being asked why he chose that precise

figure, he responded that he did not think there was any magic in the way he arrived at

it, but he had a feeling that he had prepared the paper using several figures, such as

$35 million and $45 million, and that the exhibit was the one which was produced and

presented to Mr Connell.  This evidence bore the hallmarks of reconstruction without

any foundation in recollection.  No paper using the alternative figures would appear to

have survived.  In our opinion, the probability is that Mr Pope was requested by

Mr Connell at this time to assume a sale price of $42 million.  It is an interesting figure

because, taking into account the value of the assets in the company apart from the gas

utility and Stirling Gas, it is very close to the purchase price which Mr Parker ultimately

agreed with Mr Connell and Mr Goldberg.  A further assumption made by Mr Pope was

that, on the acquisition of the business, SECWA would employ all the employees of the

Fremantle Gas Co group or, alternatively, it would reimburse the company for all costs

associated with the termination of the employment of its employees.  The discussion

paper detailed the costs incurred and to be incurred in the acquisition and retention of

the Fremantle Gas Co to 30 June 1986.  Adjustments were made to take account of

certain moneys received by Western Continental from the Fremantle Gas Co, namely,

dividends of $750,000, borrowings of $1.585 million and a management fee of

$220,000.  Similarly, an allowance of $475,000 was made for fees received by

Rothwells Limited.  The amounts of the dividends and of the management fee indicate

that the paper must have been prepared before the actual declaration of dividends for the

year ended 31 May 1986.  The payment of $300,000 from Western Continental to

L R Connell & Partners, which was discussed in s 10.19, was included by Mr Pope as

a cost of the acquisition of the company.

10.24.10 The discussion paper projected a cash profit of $13,361,934, of which,

after adjustments, including taking into account the fees which it had already received,

Rothwells was shown as entitled to receive $6,205,967.

10.24.11 Mr Pope said he discussed the paper with Mr Connell, but the only part

of their discussion which he could recall was a request by Mr Connell to destroy the

paper and not to keep a copy of it.  Mr Connell denied having made any such request.

We find no reason to reject the evidence of Mr Pope on this point.  It should be noted,

however, that Mr Brindal retained a copy of the paper, which he attached to a later

memorandum to Mr Connell dated 28 August 1986.
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10.24.12 At or about this time, probably after the increase in the authorised capital

had been approved, Mr Kingsmill was asked by Mr Parker to see Mr Goldberg to

discuss with him which part of the utility SECWA wished to acquire.  Mr Kingsmill had

a brief discussion with Mr Goldberg at the latter's offices in West Perth and told him

that SECWA was interested in the pipes in the ground and in the ability to market gas

in the Fremantle area, but it was not really interested in the head office building or in

the other assets of the company.  Mr Goldberg told him that he was arranging for Price

Waterhouse to provide a valuation.  Mr Kingsmill's understanding was that the valuation

had not then been completed.  It was in fact completed on 28 May 1986.  There was no

suggestion that any price for the utility was discussed, and if Mr Kingsmill's

understanding as to the valuation of Price Waterhouse not having been completed is

correct, it is unlikely that a price was seriously discussed.  Mr Kingsmill said he left the

meeting with the understanding that he would again call on Mr Goldberg, but on every

occasion on which he subsequently attempted to contact Mr Goldberg, he was not

available.

10.24.13 Mr Parker denied having requested Mr Kingsmill to call on Mr Goldberg

prior to the meeting of 10 June 1986 at which Mr Goldberg first proposed the sale of the

company, but his evidence was not persuasive.  We accept that he did make such a

request of Mr Kingsmill before Mr Webb's valuation had been completed.  Mr Parker's

denial is to be attributed to his desire to fix his earliest discussions regarding the

purchase of the gas utility as having occurred on 10 June.

10.24.14 Mr Pope's diary has a most unusual entry for 4 June in relation to the

Fremantle Gas Co.  It reads:  "Prepare for meeting with David Parker for Fremantle Gas.

Tell lies to Fremantle Gas Company."  Mr Pope explained the second sentence as a

reference to the fact that he was under instructions from Mr Goldberg not to discuss

with the Board members of the Fremantle Gas Co what was going on with the company.

He said he had some discomfort with this.  That would hardly be surprising, having

regard to the fact that it now seems clear that it was the utility which was intended to

be sold.  This involved a sale by the Fremantle Gas Co and not, as it would have been

had it been a matter of selling the shares, a sale by Mathew James.  As to the entry

itself, the telling of lies obviously would involve some positive action by Mr Pope rather

than his merely keeping a matter confidential.  We find it impossible to accept

Mr Pope's explanation of the meaning of the entry in his diary, although we have been

unable, without his assistance, to make any positive finding as to what Mr Pope

intended by it.
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10.24.15 It is recorded in Mr Parker's day sheet that he was to meet with

Mr Goldberg over sandwiches at lunchtime on 10 June 1986.  Mr Parker claimed that

this was the occasion of the first approach to him with a specific proposition in relation

to the Fremantle Gas Co.  His recollection was that Mr Goldberg told him he was in the

process of restructuring his corporate interests and liquidating "everything" to provide

himself with liquid funds in order to take a new direction, and he wished to see whether

the Government was still interested in purchasing the Fremantle Gas Co, "including

floating it and other things like that".  Mr Goldberg did not mention any price at this

time.  Mr Parker indicated that his response had been that they would certainly be

interested in talking to him about it and would like to have an opportunity of working

out what it was worth.  Mr Goldberg said he was being advised in the matter by

Rothwells and that he wanted to organise a meeting with Rothwells to discuss the

details.  It was agreed that a further meeting would be held, and arrangements were then

made to meet in the morning of 20 June.

10.24.16 Mr Brindal was still reporting optimistically to Mr Connell on the value

of the company.  On 16 June 1986, he listed for Mr Connell a number of "positive

influences on projected sale" of the Fremantle Gas Co to a "Government" purchaser and

enthusiastically claimed that "the present value ascribed to the company (range $50M-

$60M) is undervalued in terms of the potential performance the Company is doubtless

capable of attaining".  That range represents, of course, more than a 100% increase on

the price paid for the company less than a year previously, following a takeover battle.

On the next day, Mr Brindal wrote another memorandum to Mr Connell, referring to a

recent discussion involving Mr Pope, in which Mr Pope said that the idea now was to

sell the utility and not the shares.  Mr Brindal indicated that, if the assets and not the

shares were sold, it was imperative that the liability for all staff holiday pay and long

service leave entitlements be taken into account.  That advice may well have been

extracted from Mr Pope's discussion paper.  Mr Brindal's memorandum makes it clear

that a sale to a "Government" purchaser was now contemplated.

10.24.17 On 18 June 1986, Mr Pope's diary showed that he attended a meeting

with Mr Goldberg, Mr Brindal and Mr Glaskin concerning valuations.  He said he was

representing Western Continental in discussions with valuers while they were

completing their valuations.  He was, and continued to be, concerned to see that the

valuations were maintained at the highest possible figure.
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10.24.18 The meeting arranged for 20 June 1986 by Mr Goldberg was held at

Mr Parker's office.  Mr Parker, Mr Connell and Mr Goldberg were present.  Mr Parker's

day sheet records Miss Allen as having been in attendance, but of this, as of so many

other matters, she claimed she had no recollection.  At the meeting, Mr Parker said,

Mr Connell, who did most of the talking, presented the valuations which had been

prepared by Mr Brindal of Rothwells and by Mr Webb of Price Waterhouse.  Mr Parker

said he could recall having been astonished at the valuations, although he had no

recollection of any discussions with his staff in connection with the matter before he met

with Mr Connell and Mr Goldberg.  He knew that Rothwells was Mr Connell's company

and that Price Waterhouse were financial advisers to Mr Goldberg, and he said he raised

with them the obtaining of an independent valuer.  He asked them about two or three

firms of accountants and as to whether either of them had anything to do with those

firms.  Mr Parker said it transpired that neither of them had anything to do with Coopers

& Lybrand.  Consequently, he decided that he would brief that firm to provide an

independent valuation.  He said he indicated to Mr Goldberg and Mr Connell that any

further negotiations would have to await the outcome of that valuation.  Coopers &

Lybrand, it should be said, were the auditors of the Fremantle Gas Co.

10.24.19 Either at the end of June or early in July, Mr Parker personally

telephoned Mr H A J Edwards of Coopers & Lybrand and requested him to value the

Fremantle Gas Co.  It was, he said, probably at the end of June, because Mr Webb's

evidence was that he had met with "one of [Mr Parker's] people" who had asked him to

talk to Coopers & Lybrand and that subsequently, on 1 July, he had met with a partner

and a manager from that firm.  This meeting was confirmed by Mr Edwards.

Mr Edwards had not previously met Mr Parker, who told him that the valuation was to

be used in relation to the possible acquisition of the company by SECWA.  Mr Parker

thought he established with Mr Edwards that he had no linkage with either Mr Goldberg

or Mr Connell.  Mr Edwards told Mr Parker that he did not, although his firm had acted

as auditors for the Fremantle Gas Co over the years and, as a result, he indicated the

firm was fairly familiar with some of the detail of the company.  Mr Parker said he did

not see that as a problem.  There is no suggestion that Mr Parker consulted any person,

apart from Mr Connell and Mr Goldberg, regarding the choice of an independent valuer.

It might be thought that Treasury and SECWA would have been far better placed to

suggest an appropriate valuer for the task.

10.24.20 Mr Edwards requested written instructions from Mr Parker.  They were

contained in a letter dated 4 July 1986, in which evaluations, both of the company and
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of the business of the gas utility, were requested as a matter of urgency.  It was indicated

that Mr Goldberg would provide Mr Edwards with details of the company's operations,

in order that he might properly carry out his task.

10.24.21 SECWA was not informed of the action being taken by Mr Parker,

although Mr Heron's evidence was that it was usual for valuations to be made in-house

when SECWA was considering a project involving capital expenditure.  Asked why he

did not go back to SECWA, Mr Parker replied, "It seemed to me that if I simply came

up with a valuation which was an internal valuation that we ourselves had done, we

would be in exactly the same position".  He said he needed a reputable firm which no

one could question, and of which no one could say, "Well, they're acting other than as

someone who is looking at it objectively and trying to come up with a dispassionate

view".  The critical point that the future maintainable profit of the company was

dependent in large measure upon the future cost of gas, as to which the expertise resided

within SECWA, appears to have been overlooked by Mr Parker.

10.24.22 According to Mr Jennings, at about the time when Dr Wise and

Mr Goldberg went their separate ways, Dr Wise told him, "They're going to take us this

month".  Nothing occurred during that month.  In the following month, he said, Dr Wise

told Mr Jennings, "They're going to take us this month and we're going to get

30 million".  Dr Wise accepted he had made a comment of this nature in about the

middle of 1986, although he was not aware of mentioning any price.  He believed the

occasion followed a board meeting, when the other directors were asking about salaries

and the leasing of new vehicles.  He had made a comment to the effect that they would

probably be answerable to the Government, who might be acquiring the Fremantle Gas

Co.  Dr Wise said that, as part of the valuing process in connection with the dissolution

of their relationship, he had asked Mr Goldberg whether he thought he could sell the

Fremantle Gas Co for a figure of $30 million, which Dr Wise had used in his

calculations.  Mr Goldberg responded that he was confident he could sell it to the

Government for that price.

10.24.23 The saga of Mr Hurley and Western Continental's obligations under the

Standard Chartered facility continued.  By a memorandum dated 27 June 1986,

Mr Hurley advised his National Manager, Advances, that the interest on the facility had

resulted in a heavy drain on Western Continental's cashflow and that it had requested

the deferment until 30 September 1986 of the reduction in principal of $3 million,

together with interest of $1 million, which amounts were due that month.  This might
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be thought to confirm the unreality of Mr Hurley's initial cashflow forecasts.  Mr Hurley

wrote that settlement was expected to occur by 30 September 1986, which was the date

ultimately agreed by Mr Parker as the settlement date.  In his memorandum, Mr Hurley

wrote:

"In our memorandum dated 26th February, 1986, we advised you

that at the outset of the facility granted to the abovenamed,

[Western Continental] we were aware that the State Minister for

Minerals and Energy had agreed to purchase back the gas utility

of Fremantle Gas and Coke Company Ltd.  However, due to the

then political sensitivity of the agreement, we were required to

make no firm disclosures on the matter.

Consequently, our loan was structured on a term of five years

instead of, as always intended, an interest only facility with a take

out in twelve months by the State Energy Commission of Western

Australia.

The Minister has confirmed in writing his intention to acquire the

gas utility and copy of his correspondence was attached to our

memorandum of February 26, 1986."

The memorandum went on to state:

"We now understand that a very favourable purchase price of

AUD 40 million has been agreed in principle by both parties —

which will result in a handsome profit of AUD 6 million to AUD

8 million to our client."

This advice, Mr Hurley said, came from Mr Goldberg.  It ignores any entitlement of

Mr Connell or Rothwells to a share of the profits.  There was no other evidence before

the Commission that any such agreement as described had by then been concluded.

Mr Connell confirmed that the figure was in line with his own expectations; but he did

not recall any agreement at that time.  The figure of $40 million may be compared,

however, with the figure of $42 million set out in Mr Pope's discussion paper.  It will

be recalled that this memorandum was written not long after the meeting in Mr Parker's

office on 20 May.
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10.24.24 The National Manager, Advances, of Standard Chartered was obviously

not impressed by Mr Hurley's advice.  He regarded it as representing a major

turnaround, which, indeed, it was.  In his memorandum of 2 July 1986 to Mr Hurley,

he drew attention to the initial application for finance, which had held out the promise

of the profits and cashflow of the Western Continental Group being adequate to meet

the interest payments and to provide for the regular half yearly amortisation of the

principal.  He insisted that interest be demanded immediately, although he agreed to

defer the reduction of principal for one month.  Mr Hurley appears to have taken no

action on this instruction.

10.24.25 In preparing his valuation, Mr Edwards relied, inter alia, upon the

business forecasts which had been prepared by the management of the Fremantle Gas

Co for the years ended 31 May 1987, 1988 and 1989.  He also discussed with

Mr Glaskin the company's past and prospective operations, in addition to discussing

with Mr Webb on 1 July 1986 and with Mr Brindal on 9 July their respective

assessments.  He was shown the valuation of Price Waterhouse; but he did not receive

a copy of it.  He did not recall having seen a valuation from Rothwells.  Mr Edwards did

not seek any information from Mr Goldberg directly.  In contrast to the method adopted

by both Mr Webb and Mr Brindal, based on the capitalisation of future maintainable

profits, Mr Edwards adopted a discounted cashflow method of valuation.  His view was

that this method would appropriately take account of the likely volatility in earnings and

cashflows in the next few years, depending on assumptions made as to the future pricing

of gas purchases and the basis on which the higher gas costs could be recovered through

charges to customers.  He adopted a discount rate of 12½%.

10.24.26 In his valuation dated 15 July 1986, Mr Edwards very properly recorded

that his firm was the auditor of the Fremantle Gas Co and was currently completing the

audit of the accounts of that company for the year ended 31 May 1986.  It was stated

that the firm had not audited any accounts which had been prepared since that date, and

it had not independently verified any internal reports, such as forecasts, or any

explanations given to it by the management of the Fremantle Gas Co, on which it had

relied in making its valuation.  Rightly, in our view, for the purposes of his valuation

Mr Edwards ignored the incidence of any special value which might accrue to a State

Government instrumentality on the purchase of either the business or the issued capital

of the company.  Although Mr Edwards valued the utility on the basis of the present

value of the anticipated future net cashflows, by way of verification, he assessed the
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reasonableness of the effective price earnings multiple represented in his valuation by

having regard to the capitalisation of the future maintainable earnings of the company.

10.24.27 One of the matters of particular significance in the report was said by

Mr Edwards to be the fact that, in the years prior to the takeover of the company by

Western Continental, management had been discouraged from fully realising the

potential customer base and profitability of the gas utility business by the profit and

dividend restrictions of the Gas Undertakings Act.  It was noted that, although asset

revaluations and subsequent bonus issues of shares had been used as a means of

increasing returns to shareholders, this avenue was restricted by the requirement to

obtain Ministerial approval for increases in the company's authorised capital.  Since the

takeover by Western Continental, the force of these restrictions had been diminished

through an increase in the authorised capital and the use of management charges from

related companies, an avenue not readily available when the company was a listed

company with a wider spread of shareholders.  As already noted, the increase in the

authorised capital had been threefold.  For this reason, and because of a change in

pricing policies, the report suggested it was not appropriate to focus on the company's

past results in valuing the gas utility business, but rather it was necessary to focus on

future projections of earnings and cashflow.

10.24.28 With respect to the profit and cashflow projections, Mr Edwards noted

in the report that the most critical assumptions impacting on them concerned the cost of

gas purchases and the consequent customer pricing policies following the renegotiation

of gas supplies after March 1987.  The projections prepared by management assumed

that the cost of purchased gas would increase by some 2.5 times their current levels, and

that the incremental gas costs would be fully recovered through higher tariffs to

consumers in the same financial period as the cost increases occurred.  The assumed

cost increases for the supply of gas were simply best estimates by management.

Mr Edwards contacted SECWA regarding this matter, but he was unable to confirm the

estimate of the increase in the cost of purchased gas by reason of the fact that

negotiations on the terms of the new gas supply contract had not yet commenced.  He

was, however, told that future cost increases were likely to depend on movements in the

CPI and, in relation to gas supplies from the North West Shelf, the price of oil.  Against

this background, Mr Edwards wrote, it was difficult to assess the reasonableness of the

cost increases assumed in the company's projections.  Of equal significance was the

basis for the recovery of these costs, by reason of the fact that, if the cost of gas supplies

were to rise by 2.5 times current levels, it might be difficult immediately to recover the
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additional cost owing to the significant tariff increases which would be required.  A

number of "scenarios" were selected as the basis for future projections, including an

increase in the cost of purchased gas to 2.5 times the existing cost and the deferred

recovery of the incremental cost by tariff increases over five years, an increase in the

cost of purchased gas to 1.25 times the existing cost, with the recovery of the

incremental costs by higher tariffs in the same financial period, and the continuation of

the existing costing structure, based on quarterly consumer price index adjustments.

10.24.29 As already indicated, Mr Edwards decided that the appropriate discount

rate for the purpose of his valuation was 12.5%, as applied to the projected after tax

cashflows.  The cost of equity was estimated by him at approximately 14.9% and the

after tax cost of debt at 7%.  An equity to debt ratio of 70:30 was adopted by him.

Although he was aware that "certain people in Treasury" considered his selected

discount rate to be too low and he later discussed his rate with them, he did not alter his

view that 12.5% was the appropriate rate.  On the basis of the various "scenarios",

Mr Edwards' valuation ranged from $46.907 million to $54.312 million, the mid point

being taken as approximately $50 million.

10.24.30 The valuation of $50 million recognised goodwill of approximately

$26 million, based on the existing book values of the company's assets, but it was

indicated that the estimated replacement value of the gas reticulation system was

probably $5 million higher than the book value.  The level of goodwill inherent in the

valuation was thought by Mr Edwards to be reasonable against the background of the

company's present and potential earnings and cashflow and the characteristics of the

business, which he specified.  The valuation of $50 million also represented an effective

price earnings ratio of 23.5 times the projected after tax earnings in 1986/87.  This

figure was tested by Mr Edwards and considered by him to be reasonable.  Mr Edwards

valued the gas utility and the issued capital of the company each at the sum of

$50 million.  He did not discount the value at which he arrived in order to reflect the

restrictions imposed by the Gas Undertakings Act, as he considered that a prospective

purchaser should be able fully to realise all the future earnings and cashflow through the

use of management charges or higher dividends, subject to obtaining Ministerial

approval to increase the level of authorised capital.  In his evidence, however,

Mr Edwards expressed his belief that there would have been only a limited capacity to

access the future cashflow.  He said he did not believe it was possible to rely heavily on

the use of management charges to access future cashflows, given the requirements of

section 10 of the Gas Undertakings Act, which refers to profits after providing for "all
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expenses properly chargeable to revenue".  The restrictions in the Act operated upon the

profits so determined.  Inflated management charges might well not be regarded as

expenses properly chargeable to revenue.  There was also, as Mr Edwards saw it, a

necessity to ensure that tax deductibility of management charges should not be denied

by reason of those charges being excessive.

10.24.31 Mr Edwards conceded that future projections of the company's earnings

and cashflow were quite sensitive to the differing assumptions which could be made as

to the increased cost of purchased gas following the negotiations in March 1987 and as

to the pricing policies implemented to recover that additional cost.  He maintained,

however, that his valuation represented a mid range of different values, determined

under varying assumptions as to future gas costs and pricing policies.

10.24.32 It appears that a copy of Mr Edwards' valuation found its way to

Rothwells' offices.  The document was endorsed "not to be disclosed that we have this

copy".  Mr Connell's evidence was that a copy was supplied to him by Mr Parker.

Mr Parker having been informed about the other valuations, and probably provided with

copies of them, there was no reason why he should not have provided Mr Connell and

Mr Goldberg with a copy of the valuation which he had commissioned.  He observed

in his evidence that there was no occasion for Rothwells to behave as if it should not

have had the document.  In the end, it should be said, Mr Parker was to argue for a

purchase price significantly below Mr Edwards' valuation.

10.24.33 On 24 July 1986, Mr Webb was asked by Mr Brindal to review his

valuation, based upon an estimated rise in profitability.  However, after investigating the

matter, Mr Webb indicated that he would not increase his valuation.  He clearly had

doubts about the figures which were then being put to him.

10.24.34 Mr Brindal prepared a further draft valuation for Mr Connell on 24 July

1986.  He gave a range of values between $63.39 million and $72.93 million.  He now

estimated the profit for 1986/87 at just over $5 million and he applied a price earnings

ratio of 24.86, being that which he claimed had been established by the 1985 takeover,

a claim not accepted by other valuers.  This was a generous ratio in view of the average

of the price earnings ratios for the six years from 1979/80 to 1984/85 having been only

17.77.  Mr Brindal, however, noted that the profits had been constrained previously by

the inability of the company to distribute more than a specified portion of its profits.

This constraint, he argued, had imposed an intolerably artificial ceiling on the price
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charged for gas to consumers and had led to inefficient expense control by reason of a

lack of competitive pressure.  He examined these factors in the course of looking at

positive influences on the projected sale of the Fremantle Gas Co and pointed out again

that a Government owner could save on various costs.  This was another exercise in

Mr Brindal's maximising the value of the asset.

10.24.35 Some of Mr Brindal's papers prepared at about this time continued to

make reference to the floating of the company.  Mr Connell said that this notion evolved

as the result of some resistance being evident against the acceptance of his values, and

because negotiations were not proceeding to a conclusion as rapidly as he would have

wished.  He regarded the suggestion of floating the company as being merely a catalyst

to expedite matters, and he said it was really related to establishing the maximum value

for the utility.  His evidence was that he raised this matter with Mr Burke for the first

time in about mid 1986.  The response was that he should pursue it with WADC.

Mr Parker, with whom he also discussed the proposition, encouraged that approach.

10.24.36 After his earlier meeting with Mr Goldberg, Mr Kingsmill said he had

suggested to Mr Parker that perhaps there would be some merit in WADC's acquiring

the Fremantle Gas Co, and for WADC then to dismember the company.  Mr Parker

could not recall whether it was on this, or on another occasion, when Mr Kingsmill told

him that "they" wanted a very high price for the utility.  He said he recalled telling

Mr Kingsmill that if they wanted too high a price, there would be no purchase.  Having

regard to Mr Kingsmill's evidence as to his meeting with Mr Goldberg, and his

understanding that the valuation of Price Waterhouse had not then been completed, it

appears to us to have been most unlikely that Mr Kingsmill would, on this occasion,

have said anything to Mr Parker concerning the purchase price.  It would seem that, at

that meeting, Mr Parker requested Mr Kingsmill to discuss the matter with

Mr John Horgan, which he did.

10.24.37 Mr Horgan recollected meeting with Mr Kingsmill at his request in the

WADC offices, at which time Mr Kingsmill proposed that WADC consider buying the

utility and floating it on to the public in a manner similar to that adopted with the

Western Australian Diamond Trust.  He was not sure whether Mr Kingsmill had told

him Mr Goldberg would be in touch with him; but he was later invited by Mr Goldberg

to his office.  Mr Goldberg then sought information as to the nature of WADC and its

functions.  Mr Horgan had no recollection of any discussions with Mr Goldberg

regarding the Fremantle Gas Co.  He thought it was not until early to mid July when the
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matter was raised again.  He and Mr Lloyd, who was at that time the Assistant Under

Treasurer, and a part-time director of WADC, then met with Mr Connell.  Mr Connell

put the proposition that WADC consider participating in a public float of the Fremantle

Gas Co and he spoke of a potential price in the vicinity of $60 million.  Mr Horgan said

Mr Connell was fairly enthusiastic at the prospect of a successful float.  Mr Horgan,

however, was less enthusiastic.  He delegated consideration of this matter to Mr Lloyd.

10.24.38 Mr Connell claimed that Mr Horgan spoke to him about the matter after

some instruction or direction either from Mr Burke or from Mr Parker.  At the time of

the meeting, he said, he had not seen the valuation of Mr Edwards dated 15 July 1986.

Mr Connell proposed either that WADC and Rothwells, or WADC on its own, should

underwrite a public float of the Fremantle Gas Co.  Mr Connell said that, in his belief,

the company could be floated to the public at a value of $60 million.  He argued that a

Western Australian based utility would be well received by the Western Australian

investing public.  According to Mr Lloyd, Mr Connell acknowledged that he had a

personal interest in the matter, because he had a fee arrangement which would see him

receiving a substantial share of any profit which Western Continental might realise.

Mr Lloyd could not recall anything being said to indicate that Mr Parker had previously

been approached with a view to the Government or SECWA purchasing the utility, or

any portion of the company.  He believed he had demurred somewhat at the figure of

$60 million, partly by reason of his misgivings as to the continuing level of profitability

of the company.  However, he did not have a great deal of information about the

company at the time.  The outcome of the meeting, according to Mr Lloyd, was that, on

behalf of WADC, he should continue to have discussions with Mr Connell concerning

the proposal, but without having any authority to negotiate with him or to make any

decisions.

10.24.39 Mr Horgan indicated that the most difficult aspect of floating any asset

was its value.  He said that WADC officially commissioned Deloitte Haskins & Sells,

chartered accountants, through Mr T A Lang, a senior partner of that firm and a deputy

chairman of WADC, to review the valuations made by Mr Webb and Mr Edwards, as

well as to express an opinion on the value of the company.  Mr Lang reported his views

in a letter dated 25 July 1986.  This exercise appears to have been undertaken on a

rather informal basis, but no doubt the letter expresses the views of a senior and

experienced chartered accountant.  Mr Lang prefaced his remarks by saying that he was

not conversant with the Gas Undertakings Act, under which the company operated.  The

Act was, in his opinion, an important consideration in assessing the worth of the
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company.  He accepted the report prepared by Mr Edwards of Coopers & Lybrand as

by far the most detailed report.  As to the discounted future cashflow, he indicated that

he would have chosen a discount rate of 15% rather than 12.5%, because he could not

conceive that a rate less than the bond rate could rationally be chosen.  If his preferred

discount rate were applied, it would have resulted in a reduction in the value of the

undertaking from $50 million to $40 million.  He also pointed out that a valuation of

$50 million represented a price earnings ratio of 23.5.  He did not believe that a price

earnings ratio in excess of 17.9, being the "level" paid for the company in 1985, could

be justified in the long term.  The application of a price earnings ratio of 18, which he

apparently adopted as being appropriate, produced a valuation of $42.3 million.

10.24.40 As to the valuation made by Mr Webb, Mr Lang remarked that it was

much less detailed, perhaps reflecting different instructions, which, no doubt, it did, and

it applied a price earnings ratio of 20, as compared with his own preferred ratio of 18.

He rightly pointed out in relation to Mr Webb's valuation that tax benefits which might

accrue to a Government purchaser should not alter the value ascribed to the undertaking.

He therefore disagreed with the view expressed in the report that a price of

$50.6 million might be acceptable to a Government purchaser.

10.24.41 Mr Lang discounted Mr Brindal's valuation, insofar as it related to the

non taxpaying position of the proposed purchaser.  Nor did he accept the comparison

which Mr Brindal made between the company and Australian Gas Light Co Ltd, which,

he pointed out, had been subject to significant buying pressure in recent times and

which had a much greater prospect for expansion.  He did not believe that Mr Brindal's

valuation was indicative of the real worth of the company.

10.24.42 In the end, Mr Lang inclined to believe that the value of the company lay

within a range from $40 million to $46.92 million.  "If pressed", Mr Lang indicated that

he would opt for the figure of $40 million as being the most representative of a fair price

in all the circumstances.  Obviously, to arrive at the value of the utility, it would be

necessary to deduct from this figure the value of the company's surplus assets, a point

which often appears to have been overlooked.

10.24.43 It is apparent that Mr Parker received a copy of Mr Lang's letter.  The

likelihood is that he received it from Mr Lloyd, who would have received a copy as a

director of WADC.  At the request of the Premier, one of Mr Lloyd's responsibilities

was to report to Mr Parker on WADC matters.
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10.24.44 Mr Webb drafted a letter to Mr Connell, dated 29 July 1986, which was

marked as having been couriered to Mr Brindal at 5.30 pm on that day, and in which,

he said, he had recorded an understanding he had obtained from Mr Brindal, that

SECWA might acquire the Fremantle Gas Co for a price of $46.92 million.  This was,

in fact, the amount of the "assessment" arrived at in May 1986 by Mr Webb for a sale

of the company "within the private enterprise forum".  Reference was also made in the

draft to a proposal for SECWA to float the company (or the business of the company)

to the public for $56 million, free of all existing income restrictions, but with protection

for market rights.  He set out some preliminary thoughts on the proposal.  Mr Webb

indicated that he had been told to write the letter on the basis that SECWA was going

to acquire the company.

10.24.45 Proposals with respect to the possible sale of the company were also set

out in a memorandum headed "Proposals Concerning Potential Sale of Fremantle Gas

& Coke Co Ltd", prepared by Mr Brindal, and also dated 29 July, in which he indicated

that it was envisaged that "Western Continental" would sell the Fremantle Gas Co to

SECWA for a consideration of $46.92 million, representing Mr Webb's valuation of the

company, and described as the lowest of three valuations.  The suggestion was then

made that SECWA should commission WADC to structure and underwrite a public float

of the utility on the basis that WADC would receive any margin it could achieve above

the initial purchase price.  WADC and Rothwells were jointly to underwrite and market

the shares.  Neither this document, nor the draft letter prepared by Mr Webb, suggested

that the proposals had been developed to any significant degree.

10.24.46 It is recorded that, at a meeting of the board of directors of WADC on

30 July 1986, which would have followed the receipt of Mr Lang's report, a proposal

from Rothwells was tabled and noted.  The minutes recorded that the proposal was

discussed by the board and it was agreed that the main point to be resolved was the gas

price, upon which most of the financial projections were based.  It noted that the

Coopers & Lybrand valuation assumed that the price for gas would be higher after the

initial phase, notwithstanding that this in turn could make alternative forms of heating

more competitive.  It was agreed no decision could be reached on the available

information, and the matter was deferred.  Mr Horgan recalled that Mr Lloyd presented

his findings to a board meeting of WADC and that he was quite unenthusiastic about it,

apparently suggesting that WADC should not get involved.  The vendors' opinion of the

value was obviously much higher than that which WADC was considering.

Commercially, said Mr Horgan, they just came to the conclusion that the proposal
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would not fly.  As Mr Horgan expressed it, Mr Lang's report told them that they did not

want to get involved.

10.24.47 It appears to have been on the afternoon of this meeting, at a cocktail

reception given at the Parmelia Hilton Hotel by Mitsui & Co (Australia) Ltd, that

Mr Horgan told Mr Kingsmill he had spoken to Mr Goldberg, that he believed

Mr Goldberg's valuation was too high and that, accordingly, WADC was no longer

interested in the matter.  Mr Horgan could not recall whether at this time a decision had

been taken not to participate in the suggested arrangement, or whether the negative

expressions by directors up to then had been such that he did not want to hold out any

hope that an arrangement could be concluded.  The evidence of the date of the reception

would seem to indicate it was the latter.

10.24.48 According to Mr Lloyd, there were ongoing negotiations and discussions,

but Mr Connell maintained that his position had been eroded by the introduction of the

problems relating to future gas supply contracts.  Mr Connell said he was negotiating

with both Mr Parker and Mr Lloyd, with Mr Lloyd reporting to Mr Parker.  He accepted

it would be fair to say that Mr Parker was endeavouring to minimise the price of the

utility to the Government, while he was trying to maximise his own position.  It is quite

apparent that the parties were not negotiating on the basis of the cost of the utility to

Mathew James, plus a profit, but on the basis of the "value" of the utility.  Mr Connell

said he had three or four meetings with Mr Lloyd, at which Mr Lloyd told him that

$40 million was the maximum price, whereas Mr Connell was suggesting $46 million

or thereabouts as the minimum price.

10.24.49 During his investigations, Mr Lloyd said he had spoken with Mr Parker

on at least two or three occasions.  He thought he had contacted Mr Parker shortly after

his initial meeting with Mr Horgan and Mr Connell, in order to advise him as to what

had happened and as to what he proposed to do.  He could not recall Mr Parker's saying

that he had received approaches from Mr Goldberg, or from anyone else, with a view

to a sale from Western Continental to the Government or to SECWA, although he

thought that, during his discussions with Mr Parker, they might have discussed the

possibility, or even the desirability, of SECWA's purchasing the Fremantle Gas Co.  He

did not believe he personally arrived at a firm view of the value of the Fremantle Gas

Co, although he did form the view that valuations of $50 million and $60 million were

too high.
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10.24.50 Mr Connell said he was happy to go down the road of floating the

company; but he always believed in his own mind that there would be no flotation of

the company, and that SECWA would acquire the utility.  He agreed that Mr Lloyd was

not generally in favour of the flotation proposal, and they had a few heated discussions

about it.  He said Mr Lloyd "probably saw it for what it was".  One of the factors

introduced by Mr Lloyd was a threat drastically to increase the cost of the supply of gas

and to use that as a tool to torpedo Mr Connell's position.  Furthermore, although

Mr Burke, according to Mr Connell, initially thought that the proposal had merit, he

eventually formed the view that it should not be proceeded with.  Mr Connell thereafter

sensed a general hardening in the Government's position.  It was not, however, until its

meeting on 27 August 1986, the day after the meeting attended by Mr Parker at

Mr Connell's house, that Mr Lloyd advised WADC that the project proposed by

Rothwells "had not proceeded".

10.25 Valuation of the Fremantle Gas Co by the Royal Commission's

Consultant

10.25.1 The Commission appointed Resource Finance Corporation Ltd ("RFC")

to value the Fremantle Gas Co as at 15 July 1986.  RFC's principal business is the

provision of financial services to companies operating in natural resource related

industries, with particular emphasis on financial advice.  The Managing Director of

RFC, Mr Roger Massy-Greene, who was primarily responsible for the preparation of

the valuation report, was called to give evidence in relation to it.  He was extremely well

qualified by training and experience to make such a valuation.  The report clearly

demonstrated that the value of the Fremantle Gas Co was dependent upon the

effectiveness of the Gas Undertakings Act, principally in relation to dividend control.

It noted, with considerable justification, that the Act was unclear in various respects and

that its effectiveness had been diminished by the manner in which it had been

administered in the period leading up to July 1986.

10.25.2 In a situation where the Act was ineffective and not enforced, which was

considered by RFC to be the case at the valuation date, it appeared that Western

Continental was able to charge management fees to maintain the company's compliance

with the Act, while increasing the profitability of the utility to the maximum level

permitted by market forces.  RFC assessed the value of the equity of the company on

this basis at $37 million.  It regarded $25 million as the practical lower limit to the value

of the company, that being, approximately, the takeover price in July 1985.  For the
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reasons expressed in its report, RFC considered that it was not possible to determine the

fair market value of the company in any definitive sense; but it was probably between

$25 million and $37 million, depending on how the Government chose to regulate the

company.  The value of the gas utility was assessed at some $2 million less than the

value of the company, that sum representing the values of Stirling Gas and of the land

and buildings not required for the operations of the utility.

10.25.3 In relation to public utilities owned by private sector interests, RFC

pointed out that they involve the grant of a public franchise to private owners to provide

essential services.  The level of investment risk is greatly reduced and the public

regulation of the utility is designed, in part, to ensure that the franchise holders earn a

return which is consistent with the low level of risk and do not earn an excessive return

by virtue of the public franchise.  The only value of the franchise, however,

Mr Massy-Greene said, was the value it conveyed by way of the financial benefit which

could be obtained from it.

10.25.4 RFC chose as the most appropriate methodology for its valuation the

discounted forecast cashflow of the company, on the basis that the Gas Undertakings

Act did not have any effective application.  Mr Massy-Greene described it as the most

theoretically robust method to use, as contrasted with the method of capitalisation of

maintainable future earnings, which had several theoretical shortcomings.  It considered

that SECWA's advice to Coopers & Lybrand, which was not specified — see

paragraph 10.24.28 — represented a  reasonable forecast of gas prices, based on an

overall review of the commercial environment.  Its forecast, it was said, was broadly in

agreement with that arrived at independently by the management of the Fremantle Gas

Co.  Having regard to the commercial environment existing in July 1986, RFC believed

it was realistic to assume that the price of North West Shelf natural gas supplied to Perth

would have represented the market price at the time of any renegotiation of the price of

Dongara tail gas to the Fremantle Gas Co after March 1987.  Given that the price of gas

was to be linked to a basket of crude oil prices, it would fluctuate as the price of crude

oil fluctuated.  This represented a change in the business risk of the Fremantle Gas Co,

which had to be addressed in determining the appropriate discount rate, which is the

weighted average cost of capital.  Mr Massy-Greene did not accept that the Fremantle

Gas Co would have been able to move without delay to increase prices to adjust for the

cost of gas.  He considered it more probable that the Fremantle Gas Co would have to

increase its prices gradually.  He argued strongly that it was unlikely to have been able

to increase its prices above those being charged by SECWA.  Having regard to the
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relevant factors, RFC adopted a discount rate of 13% to calculate the present value of

the forecast cashflows from the business.

10.25.5 The discounted cashflow of the utility was calculated by RFC at

$35.8 million.  By electing not to supply gas to one of the company's major customers

it could have increased this cashflow to $36.8 million, the difference representing the

value destroyed by supplying gas to a coal competitive customer at below the cost of

supply within an otherwise fixed operating cost structure.  To the value of the utility

RFC added $1 million for Stirling Gas, $1.2 million for the surplus land and buildings,

and $1.1 million for investments, and it deducted the company's debts of $2.2 million,

the last two items giving rise to the net debt associated with the utility.  This produced

a valuation of $36.9 million for the company which was rounded up to $37 million.

Critically, this represented the valuation of the company when the Act was "ineffective

and not enforced", a situation to which Mr Parker had himself contributed by agreeing

to a threefold interest in capital and by failing to pursue the recommended amendments

to the Act in order to make it effective.

10.25.6 RFC pointed out that, from the financial year 1981-1982 to the financial

year 1985-1986, while the operating statistics showed low but steady growth, the

financial performance of the company was very strong, particularly from 1984 onwards.

The rise in revenue and profits over this period reflected the closing to a significant

degree of the pricing disparity which had existed between the tariffs of the Fremantle

Gas Co and SECWA.  In 1986, Mr Massy-Greene said there would have been good

reason to suppose that the company's future growth in earnings would be less than it had

been, because the opportunities were less.

10.25.7 The key difference between the RFC valuation and that of Mr Edwards

was to be found in the selling price of gas, Mr Edwards assuming that the Fremantle Gas

Co could sell its gas to consumers after March 1987 and in perpetuity at a price above

that charged by SECWA.  Mr Massy-Greene assumed that SECWA's price was more

likely to prevail.  He then referred to what he described as a computational error by

Coopers & Lybrand, which was the major reason for the difference in their respective

discount rates.  That difference, being 0.5%, although it appeared to be small, had a

significant impact upon the valuation it produced.  In speaking of the RFC valuation,

Mr Massy-Greene accepted that a figure $2 million or $3 million either way would be

within a reasonable range.  Mr Massy-Greene also agreed that $40 million would come

within that range; but, in his discussion with counsel representing Mr Parker, the
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difference between the value of the company and that of the utility was ignored, that

difference being approximately $2 million.  In any event, the point must be made that

the figures being put to Mr Massy-Greene were not, in his judgment, the appropriate

figures for the value of the company, whether or not, as he expressed it, he would "die

in a ditch" over one million dollars or a couple of million dollars.

10.25.8 Had it been the case that the profit and dividend restrictions imposed by

the Gas Undertakings Act were effective, and that further capital increases would not

have been authorised by the Minister, RFC was of the view that the dividend discount

model would have been the appropriate valuation technique.  Clearly, however, the

company had out-performed the market over a considerable period of time and, on this

basis, RFC considered that the market had not been valuing the company on the

dividend discount model.  The compounded annual return for the company over the

period 1974-1985 was 37% per annum, as contrasted with the all-ordinaries

accumulation index of 15% per annum.

10.25.9 RFC concluded that the Fremantle Gas Co had been priced on the basis

of the present value of forecast dividends until the late 1970s and that the market had

commenced to value the company on a net tangible asset backing from about 1980.  The

impetus behind the change appeared to have been an increase of 230% in the net

tangible asset backing of the company between 1978 and 1980, when the directors

commenced a more regular revaluation of the company's assets.  The market value then

appeared to track the net tangible asset backing value quite closely.  An expectation of

growth in earnings in the early 1980s was also undoubtedly reflected in the price

earnings ratios applied by the market to the Fremantle Gas Co.

10.25.10 RFC was of opinion that, were the Fremantle Gas Co regulated

effectively by the Act, the value of the company would have been approximately the

present value of expected future dividends.  In this environment, there was no real

prospect of the compulsory acquisition of the utility.  At the then current authorised

capital of $15 million, RFC assessed the value of the company at around the same

figure, although it might have been somewhat greater if the potential for further

increases in the company's authorised capital had been taken into account.

10.25.11 If the Act were only partially effective, because the company was able

to make transfers to and from reserves which were not provided for by the Act, and

thereby enabled, as it had been in the 1980s until early 1985, to provide financial
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benefits to shareholders which were substantially in excess of those apparently intended,

the value of the company, in the opinion of RFC would have been approximately its

stated net tangible asset value, approximately $25 million, since in its view there had

been a real prospect of SECWA's seeking compulsorily to acquire the utility.

10.25.12 RFC pointed out that Western Continental had financed the purchase of

the Fremantle Gas Co through the use of debt or loan, and this had put a significant

strain on its financial position.  It assessed the net cost of Western Continental's

investment at some $27 million, after allowing for interest, holding costs, management

fees and dividends received by it, the purchase price being $24.375 million.  It

suggested that Western Continental would therefore have been reluctant to sell for a

price less than this amount, plus some reward for its perceived risk.  It concluded that

the value of the Fremantle Gas Co had been increased by the actions of the Minister in

approving an increase in the level of authorised capital and by the failure of the

Government to act to prevent the payment of substantial management fees to Western

Continental.  Clearly, the market had been valuing the company on a basis other than

the restrictions in the Act being effective.  This accords with one of the views expressed

by BT Australia in May 1985, at the time of the takeover battle, when it stated that the

prices being offered indicated that the bidders believed they could circumvent the share

limits and controls of the Act.

10.26 Further events preceding the meeting at Mr Connell's house

10.26.1 Mr Musca, who acted for both Mr Connell and Rothwells, gave evidence

that, on 29 July 1986, he had been consulted by Mr T Hugall, and by Mr Connell.

Mr Hugall was a chartered accountant and the secretary of Rothwells.  Mr Musca had

a note of this consultation, which suggested to him that he had seen Mr Hugall first,

although his evidence was quite clear that, at least at some stage, they were both present

with him.  The timing of the meeting is significant, being just two days prior to the

conclusion of Rothwells' financial year.  The meeting described by Mr Musca involved

what clearly appears to have been a plan to move "profits" into that company for the

current financial year.  A letter was drafted by Mr Musca for signature by Mr Connell

on behalf of both L R Connell & Partners and Rothwells, directed to Western

Continental, purporting to confirm the engagement of L R Connell & Partners as

consultants "to assist you and to arrange the obtaining of Governmental approvals to the

amendment of certain restrictive Articles in the Articles of Association of Fremantle Gas

& Coke Limited which Company you propose to take-over".  The letter also purported
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to confirm the engagement of Rothwells as a consultant "to advise and assist you in the

acquisition of and reorganisation of Fremantle Gas & Coke Limited".  The specified

consideration was said to be the payment to L R Connell & Partners and to Rothwells

of consultancy fees which, in the aggregate, would equate to one-half of Western

Continental's profit upon the acquisition, but in any event an aggregate minimum fee of

$10 million.  The apportionment of the fees was to be determined by Rothwells and

L R Connell & Partners, although the draft letter stated that it was estimated to be, as

to $5 million, to Rothwells and the balance to L R Connell & Partners.  The draft letter

is very curiously worded.  The only relevant "restrictive" provisions were to be found

in the Gas Undertakings Act, and not in the Articles of Association of the company.

Obviously, there could in this case have been no profit earned simply upon the

acquisition of the company.  The letter can only have been drafted to give the

impression to a reader that it had been written prior to the time of acquisition and it may

readily be inferred that it was written on instructions to present a picture far different

from the true one.  It purported to deal with fees and not with a share of profits.

Moreover, the fees were well in excess of the share of profits previously contemplated.

10.26.2 Mr Musca said that Mr Connell also instructed him to assist by drafting

the invoices, which related to his extracting from Western Continental his half share of

what he believed was the profit made, or about to be made, on the Fremantle Gas &

Coke deal.  The invoices addressed to Western Continental were clearly dependent upon

the draft letter.  They disguised Rothwells' share of profits as a fee.  The distinction is

important.  In contrast to a share of profits, a fee could be charged at any time which

had been agreed by the relevant parties, and could be entered in the books of account

accordingly.  Mr Musca went on to say that he took it that the reason he, as a lawyer,

was being asked to draft simple invoices, which normally are prepared by bookkeepers,

was a concern for the sensitivity and secrecy relating to Mr Connell's part in the

transaction and as to what he was to get out of the transaction.  So, Mr Musca said, he

thought his assistance was being sought, as a draftsman, how best to draft the invoice,

send it across to Western Continental, and have the effect of an invoice, but at the same

time not directly spelling out a demand from Mr Connell, saying, "I want my half

share".  The documents, he said, reflected the instructions he was given, and were

written while Mr Connell or Mr Hugall or both were present.  One invoice was prepared

on behalf of Rothwells, the other on behalf of L R Connell & Partners.  Each was

described as being for "consultancy fees as agreed".  The draft Rothwells invoice was

for $5 million, that for L R Connell & Partners being left blank.
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10.26.3 Mr Connell, according to Mr Musca, explained to him at this time that

he suspected that Mr Goldberg was dragging his heels about accounting for

Mr Connell's half share of the profit and said that, in working out the profit,

Mr Goldberg was including expenses which should not have been included.  There

having been no sale and therefore no profit at that time, it is difficult to understand the

argument.

10.26.4 Mr Connell disputed portions of Mr Musca's evidence and denied his

involvement in a meeting with Mr Musca and Mr Hugall.  It was apparent from his diary

that he was in Perth at the relevant time; but he claimed it was likely that he would have

entered an appointment with Mr Hugall in his diary, because Mr Hugall was not on the

premises.  He had not done so in this case.  Mr Hugall, he said, would normally have

been in the practice of meeting with Mr Lucas.  Notwithstanding Mr Connell's denial

of any recollection of the matter, we accept that the draft letter was prepared on his

instructions and that it failed to disclose the true nature of the arrangement between

himself and Western Continental.  We have no reason to doubt Mr Musca's evidence as

to how the draft letter and invoices came to be written, although his agreeing to prepare

them in the circumstances is open to criticism.  Mr Connell conceded that Mr Lucas

operated in Rothwells on the basis, pursuant to instructions from 1983 onwards, that,

at the end of each financial year, no indebtedness of L R Connell & Partners to

Rothwells was to appear in the accounts.  He claimed that this exercise with Mr Musca

was not a means of achieving that aim.  Mr Lucas agreed that his instructions were that

there were to be no notes to the Rothwells accounts, as there would have to be if

Mr Connell or his associated entities were indebted to the company.  Mr Connell, he

claimed, directed a large amount of his fee income to Rothwells in order to have

Rothwells show a profit.  He conceded he had some knowledge of the provisions of the

Trustees Act 1962 which made it critical for the retention of its trustee investment status

that Rothwells pay a dividend each year.

10.26.5 Having considered the evidence concerning Mr Musca's drafting of the

letter and the invoices, we do not regard it as in any way affecting the conclusion which

we have reached as to the nature of the arrangements made between Mr Connell and

Mr Parker or between Mr Connell and Mr Goldberg.  They were not drawn with a view

to reflecting the true position.  The surrounding circumstances have led us to exercise

still more caution in approaching the evidence of Mr Connell and Mr Musca.
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10.26.6 Mr Lloyd's evidence was that, at about this time, he visited Rothwells,

where he was introduced to Mr Brindal.  He also claimed that, with at least one

Treasury officer, he visited the offices of the Fremantle Gas Co to ask questions and to

obtain information about the company's profit projections.  The probability is that the

latter visit took place on 4 August 1986.  In a memorandum dated 5 August, Mr Brindal

referred to a meeting at the offices of the Fremantle Gas Co on the previous day.  He

noted those present as being Messrs Glaskin, Jennings, Peacock, Edwards, Pope, Lloyd

and himself.  He made no note, however, of any Treasury officer having been present.

Mr Lloyd believed that he had only held discussions with Mr Pope subsequent to

26 August 1986.  In this he must be mistaken.  Mr Pope recalled attending a meeting

with Mr Lloyd, but he placed it at the time when Mr Edwards was completing his

valuation.  He said that, at the meeting, he was interested in seeing "that the valuation

was held up to a high as possible figure as could be justified", and he was there to make

sure that Mr Edwards considered alternative propositions.  Mr Edwards remembered a

meeting at the Fremantle Gas Co attended by Mr Pope, Mr Glaskin and other company

personnel whose names he did not recall.  The purpose, as he recalled it, was to assist

Mr Lloyd to gather background information on the operations of the company and to

discuss, in general terms, the ability of the company immediately to increase its tariffs

in order to recover anticipated increases in the cost of purchasing gas.

10.26.7 At the meeting on 4 August 1986, Mr Brindal recorded that Mr Lloyd

indicated that he wanted a breakdown of the gas users, and a projection of the current

income using different increases in the price of gas in order to ensure that the future

income could be maintained in the face of selling price rises and fuel substitutions.

Mr Brindal appears to have demurred at making these details available to Mr Lloyd,

because he claimed that the information could be sensitive if it got back to SECWA.

The arrangement, according to Mr Brindal, was that Coopers & Lybrand would act as

independent adjudicators on this issue.  Coopers & Lybrand appear to have embarked

on this work, but it seems that, eventually, the work was undertaken by Mr Pope and by

Mr Brindal, who examined the sales records of the Fremantle Gas Co and extrapolated

some possible selling prices on the basis of the previous year's usage, in order to

establish whether the profits projected for the company were attainable.  Mr Pope said

he vaguely remembered going through the list of the Fremantle Gas Co's largest

consumers, with a view to seeing whether the quantity of gas sales was likely to

continue and what prospect there was for new industries in the Fremantle area, which

could have an impact on the gas sales.  Mr Brindal, ever optimistic, concluded that a

valuation of the company at over $53 million could be sustained.
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10.26.8 Mr Jennings, in his evidence, recalled at one stage Mr Lloyd's coming

to his office and talking about floating the company off for "$75 million or something".

He said he laughed at the suggestion, responding that the company was not worth that

amount of money, not being able to generate sufficient profit to support it.  It is possible

that this discussion might in fact have taken place at the offices of the company on

4 August, although the probability appears to be that it took place somewhat earlier in

the year.

10.26.9 Mr A W Hubbard, the Assistant Director of the Economic and Financial

Policy Division of the Treasury Department, was requested by Mr Lloyd to provide him

with advice on the valuations prepared by Rothwells, Mr Webb and Mr Edwards.

Mr Hubbard was an impressive witness, who had considerable experience in gas sale

arrangements.  He was neither requested to, nor did he, prepare a formal valuation.  His

general view on the three valuations was that the more correct methodology and the

more thorough approach had been adopted in the valuation made by Mr Edwards.

However, whilst that valuation had, in his view, correctly identified the key variables,

namely, the discount rate, the price of future gas purchases and the selling price which

could be sustained in the future, he took a different view from Mr Edwards on each of

these variables.  Having spoken to Mr Blackman and to Mr Philip in order to familiarise

himself with their views on the market circumstances of the company, he was less

sanguine about the ability of the Fremantle Gas Co to pass through in full any cost

increases to customers so as to enable it to maintain its profitability.  Mr Hubbard

foresaw a risk of commercial or industrial customers responding to increased prices by

looking to alternative energy sources, or by economising on energy, or even by

arranging for the supply of gas by SECWA.

10.26.10 Mr Hubbard regarded Mr Edwards' discount rate as being too low, and

he advised Mr Lloyd accordingly.  He considered 15.5% to be an appropriate rate, for

the reason that he regarded the company as a higher risk investment than did

Mr Edwards.  The substitution of a discount rate of 15.5% for 12.5% reduced the value

of the company to $29.7 million.  He conceded, however, that the choice of an

appropriate discount rate is perhaps the most difficult and contentious aspect of valuing

when the discounted cashflow approach is adopted.

10.26.11 Mr Hubbard tested the effect of his assumptions by using Coopers &

Lybrand's computer model.  According to Mr Lloyd, the purpose of the model runs was

to challenge the valuations upon which Mr Connell was relying more, as he put it, for
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the purpose of advocacy than in order to obtain a neutral valuation.  Mr Lloyd said he

discussed the discount rate with Mr Heron, but conceded his inability to challenge the

discount rate adopted by Mr Edwards.  He said he himself had never formed a view as

to the appropriate rate.  He sent a copy of the model runs to Mr Brindal in order, he

said, to undermine Mr Brindal's views.

10.26.12 Mr Hubbard was of the opinion that the future gas costs and sale prices

needed to be examined further, and this led him to seek discussions with officers of

SECWA.  He assumed in the first instance that, after the existing gas supply contract of

the Fremantle Gas Co expired, the company would have to pay a price for gas

approximating the cost of North West Shelf gas, and he assumed that there was an upper

limit to the prices which the company could charge, corresponding to the current

SECWA price.  This assumption led him to value the company at approximately

$24 million.  His initial advice to Mr Lloyd was that there seemed to be justification, in

looking at Mr Edwards' valuation, to use a different set of values for some of the key

parameters.  He did not at any time take a final position, but he was convinced that his

"scenarios" were more relevant than those selected by Mr Edwards.  He described his

work as having been cobbled together in a short period of time.  He clearly had not been

requested to reach any concluded view.  Nevertheless, his estimated value commenced

at about $24 million and extended up to probably something less than $35 million.  He

took no account of the restrictions in the Gas Undertakings Act, accepting the view that

there was no longer any limitation on the company's profitability.  Mr Hubbard's

estimated range of values compares with the range of $25 million to $37 million

suggested by RFC.  His presence at any negotiations concerning the price of the utility

obviously would have been extremely valuable.

10.26.13 Mr Hubbard wrote in a brief handwritten memorandum to Mr Lloyd that

both Mr Glaskin and Mr Brindal were in error in relation to their profit forecasts, which

he described as naive, because there was a confusion in the revenue years and they had

forgotten to project higher operating costs in future years, arising from CPI-driven

factors such as wages.

10.26.14 At about the end of July 1986, Mr Goldberg was given a mandate by the

State Government to progress a feasibility study for an aluminium smelter.  Mr Parker

was the responsible Minister at the time.
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10.26.15 Mr Lloyd said that, at his last meeting with Mr Connell, he expressed

reservations about the cashflow projections for the Fremantle Gas Co and he also put

the view that the final value of the Fremantle Gas Co would depend upon SECWA's

policies in relation to selling gas to the company and, perhaps to some lesser extent, on

the company's own pricing policies.  He denied that he negotiated with Mr Connell for

the acquisition of the utility and said that he was simply putting to Mr Connell the view

that, for various reasons, the latter's figure of $60 million could not be supported.  Some

time later, perhaps towards the end of 1987 or early in 1988, Mr Lloyd said Mr Connell

spoke to him about this matter and told him that he had not known whether Mr Lloyd

had been bluffing, but it had caused him to "bail out" and, as a result, it had cost him a

lot of money.

10.26.16 Mr Pope met with Mr Brindal again on 12 August 1986.  He did not have

a clear recollection of the meeting, although he suggested that he must have been going

over some of the valuations with Mr Brindal and talking about strategy with him.  While

he could not remember having seen Mr Edwards' valuation of 15 July 1986, he was

reasonably confident that he had done so.  He could not recall any mention of

Mr Edwards' valuation subsequently coming down from $50 million to $40 million or

$39 million.

10.26.17 A memorandum from Mr Brindal to Mr Connell of 12 August 1986

referred to a discussion with Mr Edwards.  Mr Brindal indicated that "it doesn't seem

too promising", although Mr Edwards had still not finished his investigation.  The

attitude of Mr Brindal and of Mr Connell is indicated by contemporaneous records.

Mr Brindal wrote:

"Coopers are supposed to be seeing Lloyd this morning but

Andrew Edwards is going to ring me when he has his report ready

to be written.  

I will get PW [Price Waterhouse] involved if the report is in any

way negative to your line of attack."

Mr Connell's note on the memorandum read:
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"Obviously the report is already negative.  You and PW need to

be involved with Cooper and FG&C (Glaskin) NOW & get the

report right."

Mr Connell said that his purpose in writing this note was to have Mr Pope and

Mr Brindal get together with Mr Edwards to "get his report right".  He wanted, he said,

to make sure that any report produced by Coopers & Lybrand had proper input from his

side as well as from Mr Lloyd, so that what was presented was a balanced view and not

just a view expressed by Mr Lloyd.

10.26.18 Mr Brindal's memorandum, written to Mr Connell on the following day,

was much more optimistic, indicating that the figures which he had attached supported

the ability of the company to maintain a net profit in excess of $4 million before tax.

This was claimed by him to sustain a valuation of "around $50 M +".  Mr Brindal was

still concerned to maintain his high estimates of profitability, although he was then

contemplating a 350% rise in the cost of gas.  He assumed that this increased cost could

simply be passed on to consumers, although he accepted that the prices to contract

buyers were "contentious".  Mr Pope had apparently agreed with Mr Brindal's figures

and they were said to be under consideration by Mr Edwards.  On 20 and 21 August

1986, Mr Brindal discussed the Coopers & Lybrand valuation with Mr Edwards.

Mr Brindal adjusted this valuation down to $39 million, taking into account a

diminished earnings projection resulting from probable price rises for gas.

10.26.19 Just after the middle of August 1986, put by him at a week or 10 days

prior to 26 August, Mr Heron was contacted by Mr Lloyd at SECWA.  Mr Heron said

Mr Lloyd explained to him that he had been looking at the possibility of WADC's

purchasing the Fremantle Gas Co, with the intention of having it floated off as another

company.  He told Mr Heron that his calculations had shown it was not worth the

money which was being sought for it.  The details of the proposal which he mentioned

were that WADC should acquire the assets of the company for $40 million and

endeavour to float it off as another company to raise $60 million.  Mr Lloyd himself

claimed that he did not recollect this conversation; but he thought it unlikely he would

have spoken in those terms because it was not, he said, what was being considered.

Mr Heron said Mr Lloyd expressed the view, in relation to this proposal, that the

valuation was too high and that a $40 million purchase could not be floated off at

$60 million.  He understood Mr Connell had been advised accordingly by Mr Lloyd.

Mr Lloyd also told Mr Heron that he had been examining the work of others and, in
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particular, that of Coopers & Lybrand, and, in the event that SECWA were to negotiate

a price, a figure between $26 million and $29 million should be looked at.  Mr Lloyd

once again had no recollection of this part of the conversation, but we have no hesitation

in accepting Mr Heron's evidence on these matters.  Apart from other considerations,

he had the benefit of having made notes at the time, from which he was able to refresh

his memory.  It may be said that the apparent absence of any relevant notes taken at any

time by Mr Lloyd in itself is quite extraordinary conduct for a senior public servant.

10.26.20 Mr Heron noted that Mr Lloyd further informed him that additional

revenue could be derived from a change in the tariff setting, which would result in a

valuation of $39 million.  According to Mr Heron, Mr Lloyd expressed the view that a

discount rate of 12.5% was too low.  Mr Heron agreed with him on this point, having

regard to the fact that SECWA was at the time borrowing money at between 14% and

15%.  Mr Heron appears to have agreed with Mr Lloyd's view that the discount rate

should have been fixed at 15.5% rather than 12.5%, with the consequence that a

valuation of $39 million would be reduced to $29 million.  These were, in fact,

Mr Hubbard's figures.

10.26.21 Mr Heron recollected that Mr Lloyd went on to tell him that his work on

behalf of WADC was to be finalised, as he could see no value in it.  He said he intended

to return to Mr Parker and suggest that SECWA should take "it" over.  He did not

specify whether it was the company itself, or the utility, which was to be taken over.

His recollection was that Mr Lloyd indicated that SECWA could expect to hear from

Mr Parker.

10.26.22 Mr Lloyd also referred to Mr Parker's having met with Mr Goldberg on

the previous day and thereafter Mr Goldberg's having telephoned Mr Lloyd regarding

a continuing role for the company, indicating that there could be some tax advantages

to Mr Goldberg if that were to occur.  This assumes, of course, that the utility was now

contemplated as being sold out of the company.  The effect of this discussion was to

focus on SECWA as being the buyer of the utility.  Mr Lloyd indicated that he felt

Mr Heron should start negotiating in the range of $26 million to $29 million.

10.26.23 There was no suggestion that either Mr Kingsmill or Mr Kirkwood was

advised of the discussion between Mr Heron and Mr Lloyd.
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10.26.24 Mr Parker's diary shows that he was to meet with Mr Lloyd on 20 August

1986.  He did not recall the particular meeting, but said that, at some stage, he did have

a discussion with Mr Lloyd about his views on the appropriate price to be offered for

the utility, a matter to which we refer later.

10.27 The Meeting at Mr Connell's House on 26 August 1986

10.27.1 On 21 August 1986, Mr Brindal wrote a memorandum to Mr Connell,

noting that Mr Edwards had only talked to Mr Lloyd by telephone, that Mr Lloyd had

told him he had briefed Mr Parker and that Mr Lloyd knew Mr Connell would want to

talk to "him" (it being unclear whether "him" refers to Mr Lloyd or to Mr Parker) "and

there's nothing else I can find out".

10.27.2 Mr Parker's day sheet indicates that he met with Mr Goldberg on the

afternoon of 25 August.  Mr Parker had not long returned from an overseas trip which

had occupied from 29 July to 14 August.  He returned, in his words, "into a bit of a

maelstrom" created by two major industrial disputes which impacted upon his portfolio

of Minerals and Energy.  They involved the Robe River Iron Ore Project and the North

Rankin A Platform on the North West Shelf.  He claimed that his handling of these

disputes necessitated overseas and interstate trips and that he must have been involved

in many meetings over this period.  If this were the case, it makes it all the more

surprising that he showed so much accommodation for Mr Connell and Mr Goldberg

in arranging a meeting at Mr Connell's house on the following evening.  It also makes

it all the more surprising that he did not enlist the support of anyone to assist him in the

negotiations.  Mr Parker's diaries do not entirely support his description of a maelstrom

at the critical times.

10.27.3 We are satisfied that neither Mr Kingsmill nor Mr Kirkwood was told

of the forthcoming meeting, although Mr Parker was seeing Mr Kirkwood regularly.

Indeed, according to his diary, he saw Mr Kirkwood on the morning of the same day,

25 August 1986, on which he saw Mr Goldberg.  Whilst Mr Parker accepted that it was

more than likely he had met with Mr Kirkwood on that morning, or certainly at some

stage after he had received the valuation from Mr Edwards, and before he embarked

upon the negotiations at Mr Connell's house, when asked whether there was any reason

why he would not have told Mr Kirkwood, or even made a comment to him, he

responded, "Well, I may have made a comment to him ... I don't have a specific

recollection of it, and I do have a specific recollection of talking to Kingsmill about it."
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We prefer the evidence of Mr Kingsmill and do not accept that Mr Parker mentioned the

matter to either Mr Kingsmill or Mr Kirkwood.  Mr Parker claimed that, at the meeting

on 25 August, he was under pressure from Mr Goldberg, who was complaining that the

matter was dragging on.  He sought a meeting to finalise the matter as soon as possible.

On the evidence, Mr Goldberg had little to complain about.  Until recently, the proposal

had been to have WADC acquire the company and then to "float off" the gas utility.  An

earlier delay had been occasioned by Mr Goldberg's concerns about the taxation

implications of the sale within 12 months from the acquisition of the company.

Furthermore, if Mr Parker had indeed found himself in a bit of a maelstrom, he would

have had available a ready excuse.  The more likely explanation is that the reason for

the urgency resided in the financial position in which Western Continental now found

itself, having borrowed the whole of the purchase price of the Fremantle Gas Co, having

already had to defer payment of part of the principal and interest on the loan and now

being faced with another interest payment falling due on 30 September.  Be that as it

may, Mr Parker's evidence was that arrangements were made for a meeting to be held

at Mr Connell's house on the following evening.  Mr Connell himself expressed the

belief that it was he who arranged the meeting, having failed to reach an agreement with

Mr Lloyd.

10.27.4 A memorandum dated 26 August from Mr Brindal to Mr Connell

indicated that advice had been received from SECWA that it intended to raise the price

of gas by a factor in excess of 200%.  This necessitated a review of the earlier

valuations.  It was suggested in the memorandum that the revised valuations, based on

the Coopers & Lybrand model, "tend to support a valuation of around $39 m. using a

discount rate of 12.5% which reflects the least amount of uncertainty relevant to the

probability of the Executive of F G & C Co Ltd being able to maintain the profit

parameters of this exercise".  But he then went on to say, after referring to the

executives of the Fremantle Gas Co being bullish as to their ability to pass on gas price

rises to buyers, that he felt the company could continue to maintain minimum profits of

$5 million from 1987, which led him to support a value above $62.73 million.

10.27.5 The critical meeting took place between Mr Parker, Mr Goldberg and

Mr Connell at Mr Connell's house on the evening of 26 August.  The negotiations which

then took place are to be viewed in the light of our finding at paragraph 10.9.10 that an

understanding already existed between Mr Parker and Mr Connell with respect to the

acquisition of the gas utility by a Government agency.  Mr Parker said he believed the

meeting had been arranged at Mr Connell's house because it was unpleasant to have
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meetings after-hours in a multi-storey office building.  A more likely explanation is that

he wanted his meeting with Mr Goldberg and Mr Connell to be entirely confidential.

To the suggestion that he should not have been undertaking negotiations on his own,

Mr Parker responded that he often did things personally, and he instanced his instructing

Mr Edwards of Coopers & Lybrand to prepare a valuation.  That matter might be

thought to have been conducted at an entirely different level from negotiating a contract

to acquire a substantial gas utility.  Later in his evidence, Mr Parker acknowledged that

it would have been more prudent to have taken someone with him to the meeting.  He

knew, as he admitted, that he would be facing "a fairly tough time" with Mr Connell and

Mr Goldberg, who, he accepted, were "fairly intelligent and hard-headed businessmen".

10.27.6 In addition to his being unaccompanied, Mr Parker entered the fray

almost totally unarmed.  He did not recollect having taken any documents with him to

the meeting, although he said he probably had a file with him.  What was contained in

the file was not revealed.  A study of all the documents which have been produced in

response to summonses issued by the Commission would suggest that the only relevant

documents could have been the three "valuations", namely, those of Mr Brindal,

Mr Webb and Mr Edwards, together with Mr Lang's summary.  Mr Parker had no

briefing papers and, apart from Mr Lang's summary, no written advice commenting on

the valuations or recommending an amount which he should offer for the utility.

10.27.7 Mr Parker said he had read Mr Edwards' valuation prior to the meeting.

He could not recall having discussed it with Mr Edwards.  We are satisfied that he did

not do so.  Nevertheless, Mr Parker claimed that he was fairly well informed about the

issues and that he had held discussions with a range of persons.  When he was asked to

identify the persons concerned, he named only Mr Lloyd, Mr Kingsmill and

Mr John Horgan.  Mr Lloyd, it is clear, had not reached any concluded view on the

value of the utility, although Mr Parker claimed he could recall discussing a range of

values with him, resulting from "a range of, you know, inputs".  If in fact he had done

so, there remains no written record of it.  However, accepting, as we have, that

Mr Lloyd told Mr Heron, in the event that SECWA were to negotiate a price, a figure

between $26 million and $29 million should be looked at as a starting point for

negotiations, it would be surprising indeed had Mr Lloyd not advised Mr Parker to the

same effect.  When this was put to him, Mr Parker maintained that, as a result of his

discussions with Mr Lloyd, he had concluded that he should start the negotiating process

at $30 million or $32 million and said he did not recall its ever having been put to him

that he could, in any credible sense, commence negotiating "in the high 20s".  A sum
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"in the high 20s", of course, would have been greater than the cost of acquisition of the

company in the previous year.  Mr Parker also claimed to remember that $40 million

was his upper limit.  He was asked whether Treasury had an upper limit of $40 million,

and he replied, "When I say Treasury I think that was as a result of a range of

discussions I had, of which those with Lloyd would have been one".  Mr Lloyd had no

recollection of any advice having been given by him to Mr Parker to start negotiating

the price for the gas utility in the low 30s and not to go above $40 million.  Those

figures were not consistent with the figures Mr Lloyd had discussed with Mr Heron, and

we reject Mr Parker's evidence in this respect.

10.27.8 Mr Lloyd's evidence, which we found surprising, was that he did not see

Treasury as arriving at some independent third party valuation.  It was, he said, trying

to understand the basis of the valuations which already had been obtained and trying to

undermine the assumptions on which those valuations had been based.  Yet

Mr Hubbard, in the course of the limited amount of work which he had been requested

to undertake, had reached the tentative view that the value of the company was

somewhere between $24 million and something less than $34 million.  It will be recalled

that these figures are very close to the figures arrived at by RFC, both opinions being

based upon the assumption, which derived ultimately from Mr Parker's previous conduct

as Minister, that the restrictions in the Gas Undertakings Act no longer operated.

10.27.9 Mr Parker claimed to have a clear recollection of a discussion with

Mr Kingsmill prior to the meeting at Mr Connell's house, and he referred to a

memorandum from Mr Kingsmill regarding Mr Edwards' valuation; but we have not

been able to locate any such memorandum.  Mr Parker also claimed to recall a

discussion with Mr Kingsmill, in the course of which a figure in the mid 30s was

mentioned as an appropriate price.  Mr Kingsmill denied participating in any discussions

with Mr Parker as to the purchase price of the utility at this time, and we accept his

evidence on that issue.  We have concluded that Mr Parker's evidence regarding his

discussions with Mr Kingsmill in this connection derived from an endeavour on his part

to justify the purchase price to which he ultimately agreed.  In relation to

Mr John Horgan, Mr Parker said he thought there had been discussions with him at

some stage or another; but he could not recall the details of those discussions.  No notes

of any such discussions were forthcoming.  We are unable to conclude that Mr Parker

either sought or received advice on the value of the utility from either Mr Kingsmill or

Mr Horgan.
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10.27.10 If it be the case, as we have found, that Mr Parker went into the meeting

relying upon the three valuations and the summary, he was extremely foolish, unless,

of course, there was not intended to be any serious bargaining between those present.

He had discussed them with none of the persons who had prepared them.  Mr Brindal's

valuation had been prepared by an employee of a party having a direct and substantial

interest in maximising the purchase price.  The profit forecasts accepted for the purposes

of his valuation were described by Mr Hubbard as "naive", and even a cursory reading

of the valuation would have revealed its shortcomings.  Mr Webb's valuation, described

as an "assessment", was, on its face, based on a number of assumptions which he had

been instructed to make, and which called for an examination as to their validity.

Furthermore, the assessment was highly qualified in its final paragraph.  Mr Edwards'

valuation depended, in the end, upon two factors, the future maintainable profits of the

company and the selected discount rate.  Mr Hubbard had serious reservations about

each of those factors; but Mr Parker did not avail himself of the assistance of

Mr Hubbard or of someone with similar qualifications in Treasury or in SECWA.

Mr Lang's report did not purport to be more than a survey of the three earlier valuations.

It was more than adequate for the purpose for which it was designed, which was to

determine whether WADC should pursue the proposal that it acquire the gas utility for

$40 million and float it off to the public for $60 million.  On the basis of Mr Lang's

report, only one answer could be given to this question.  If Mr Parker did not have the

capacity properly to evaluate the four documents, he should never have attempted to

negotiate a purchase price on his own.  There is no acceptable evidence that he had been

briefed adequately before the meeting on the value of the utility.  Mr Parker elected not

to seek assistance.  He had not even advised officers within SECWA that he was

proposing to negotiate the purchase of the gas utility on its behalf.  If this was a genuine

negotiation, then, by any normal measure of the conduct of a Minister of the Crown, his

behaviour was grossly incompetent, if not absurd.  That the conduct would have been

improper goes without saying.

10.27.11 Although Mr Parker claimed that he would have been happy to obtain

the utility for a figure in the mid 30s, he maintained that Mr Goldberg and Mr Connell

insisted initially on a substantially higher figure.  On his recollection, that figure was

approximately $50 million, although he said they may earlier have mentioned a higher

figure.  He also claimed there was a lot of discussion about why various figures were

right or wrong.  Furthermore, as he recalled it, there was a discussion about the effect

of the company's debentures on the price.  Mr Parker said he advised Mr Connell and

Mr Goldberg that he would not take on responsibility for those debentures.  This, he
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said, removed $2 million from the equation so far as he was concerned.  Why SECWA

should have been left with a debt charged against the utility it was acquiring is not

readily apparent.  At some stage, Mr Parker said he could remember Mr Connell's

saying to Mr Goldberg something to the effect that Mr Parker was obviously not

prepared to go above $40 million and referring to a "do-able deal".  They then placed

a figure of $40 million on the utility.  Mr Parker said he told them he was not prepared

to go to $40 million, but that he would go to $39.75 million.  The purchase price was

settled on that basis.

10.27.12 The price of $39.75 million which was agreed at this meeting was,

according to Mr Connell, a contrived figure, struck in order for Mr Parker to go back to

his colleagues and say he had struck a better deal than had Mr Lloyd.  It is not at once

obvious why Mr Parker should have wished to do that, particularly in the light of the

fact that there is nothing to indicate that any of Mr Parker's colleagues, with the

exception of Mr Burke, had any knowledge concerning the possible acquisition of the

gas utility by SECWA.  It was, Mr Connell said, a long meeting which went on for some

hours, with arguments being presented on either side.  Mr Parker was trying to argue the

line put forward by Mr Lloyd and to keep the price as low as possible.  According to

Mr Connell, Mr Parker's original intention had been to conclude the negotiations

through Mr Lloyd; but this had failed.  This is contrary to the evidence of Mr Lloyd,

who said he had been acting on behalf of WADC, with no authority to negotiate a price.

We prefer the evidence of Mr Lloyd on this point.  Mr Connell claimed that he himself

had been talking of an effective price of $46 million, being $42 million for the utility

with the assets to be retained by the company probably having a value of approximately.

It will be recalled that $42 million was the figure adopted by Mr Pope for the purposes

of his discussion paper in May or June 1985 as the sale price of the businesses of the

Fremantle Gas Co and Stirling Gas.

10.27.13 Mr Parker did not believe he referred to Mr Goldberg's financial position

in the course of the discussion.  He denied knowing of Western Continental's

commitments to Standard Chartered falling due on 30 September.  He had been told by

Mr Goldberg in December 1985 that the company was under pressure from its banker.

He did say, however, that he had indicated, at some stage in the negotiations, he could

make life difficult for the Fremantle Gas Co with respect to gas prices.  This was not put

by him strongly, he said, because the advice he had received was that SECWA really

had no choice other than to supply natural gas on terms and conditions which were

acceptable to the Fremantle Gas Co.  No justification was proffered for this view.
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10.27.14 Apparently, one of the few issues which was discussed at the meeting,

apart from the purchase price, was that of staff redundancies.  According to Mr Parker,

this had been raised in the context of SECWA's finding it almost impossible to make

anyone in the Fremantle Gas Co redundant, having regard to the Government's policy

of not making employees redundant.  Mr Parker said the Government had given certain

undertakings to the Unions to this effect.  There was, however, no reluctance on his part,

at the cost of SECWA, to have the Fremantle Gas Co undertake the task of making

redundant those of its employees whom SECWA did not wish to employ.  When asked

why he agreed that SECWA should bear this cost, given that SECWA was merely

acquiring the utility, he replied that the employees were employees of the utility and he

did not want all of them to come across to SECWA.  Mr Parker also agreed at the

meeting that the company's property which was not required for the operation of the gas

utility should remain in the Fremantle Gas Co.  On the evidence before us, the surplus

land was valued at approximately $1.2 million and Stirling Gas, which was not acquired

by SECWA, was valued at approximately $1 million.  On this basis, the purchase price

of $39.75 million for the utility valued the company at about $42 million.

10.27.15 In the course of the negotiations, on the evidence, no attention was given

to the cost of the acquisition of the Fremantle Gas Co by the Western Continental Group

or to the amount of accumulated profits and other moneys which had been extracted

from the company following its acquisition.  Whilst Mr Parker conceded that Western

Continental might have done very well out of the sale, he maintained his claim that he

had agreed a very good price for the utility.  We find it very difficult to accept that he

believed anything of the kind.  If he did, his belief was misconceived and not founded

in reason.  As Mr Massy-Greene expressed it, the outcome of price negotiations is

usually decided by the relative strengths of the bargaining positions of the buyer and

seller and their negotiating skills.  At the time, the Western Continental Group was not

merely a willing seller, it needed to sell the utility as a matter of urgency in order to

meet its obligations to Standard Chartered.  The purchase price which Mr Parker agreed

to have SECWA pay was not such as a competent and experienced negotiator might

reasonably have been expected to achieve.  We are satisfied, on the evidence before us,

that the gas utility was worth less than $35 million, which was the upper limit of the

value placed upon it by RFC.  A figure as high as $35 million was arrived at by RFC

only on the assumption that the Gas Undertakings Act was "ineffective and not

enforced".  It was Mr Parker who had failed to allow the constraints in the Act to

operate by agreeing to the company's trebling its issued capital some three months

before the purchase price for the utility was agreed.  It was he who failed to initiate
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amendments to the Act to ensure that its restrictions on the distributable profits of the

public utility could not be avoided.

10.27.16 Mr Parker agreed that 30 September 1986 should be the settlement date.

This was the date on which Western Continental had to make certain payments to

Standard Chartered.  In justification of his fixing a settlement date only five weeks

ahead, Mr Parker said that his experience of settlements generally, experience upon

which he did not elaborate, was that the longer you allow for settlements, the longer

they take, and that the availability of things to discuss and to argue about expands to fill

the available time.  He also indicated that, in his belief, the only way of getting people

to do things was to give them a tight timetable.  This is a revealing attitude on the part

of Mr Parker, bearing in mind that he had sought no advice on this matter from anyone

in SECWA and that the details of the agreement had still to be settled.  In particular, he

took no account of the desirability of having SECWA's officers inspect the condition of

the reticulation system prior to settlement.  The problems presented to SECWA by the

imposition of such a tight schedule were compounded by the fact that Mr Parker did not

advise SECWA as early as possible of the agreement to which he was committing it.

The evidence is not entirely clear, but suggests that it was about 7 September before

SECWA learned of the purchase.  The Commission is unable to avoid the conclusion

that the settlement date was fixed having regard only to Western Continental's financial

commitments to Standard Chartered.  Mr Parker's behaviour in this regard was

completely irresponsible and fell far short of the standard of rectitude expected and

required of a Minister.

10.28 Mr Parker's soliciting of a gift from Mr Goldberg to the Spare Parts

Puppet Theatre

10.28.1 Mr Connell's evidence was that, during the discussions on the purchase

of the gas utility on 26 August 1986, nothing had been said about anything for the

personal benefit or gain of Mr Parker.  After the discussions had concluded, and a bottle

of whisky had been opened, however, Mr Connell said Mr Parker indicated he was

looking for some support from Mr Goldberg for an arts group within his electorate.  He

gained the impression that there must have been a previous discussion between them

about this matter.  According to Mr Connell, Mr Goldberg indicated that he was

prepared to support the Theatre and to continue his support for the Labor Party.

Mr Connell said this discussion took place after a meeting in which there had been some

discord.  It was, he said, really, a matter of rebuilding a bit of goodwill at the time.
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10.28.2 Mr Parker's recollection of the discussion which followed agreement on

the price for the utility was that it was very general, and that nothing serious of any

description had been discussed.  The discussion lasted for perhaps half an hour.  As to

the soliciting of a gift for the Theatre, he said:

"There may have been a discussion in which I continued a sort of

a general chiacking — if I can put it that way — or suggestion that

I had been making for some time to Goldberg — as I had been

making it to just about any businessman that I came across and

who I knew — that maybe he ought to be putting some money

back into the community or to the arts or something like that, and

there may have even in that context been raised, Spare Parts.  I

don't recall it being discussed there and certainly my recollection

is that any serious discussion of it took place after that on the

phone between me and Goldberg, but I am prepared to accept that

that may have been discussed there."

He maintained that there was no discussion about Mr Goldberg's continuing to support

the Labor Party.

10.28.3 In Mr Goldberg's unsigned statement he said that, although he was not

really sure, he thought the contribution to the Theatre was raised at Mr Connell's house,

or a day or two later. He said he had previously talked with Mr Parker about the arts

generally and had expressed a desire to be involved actively in some manner.  He said

he could not recall any earlier request from Mr Parker for a donation.  Nor could he

recall having discussed the matter with Mr Pope prior to, or at, the meeting with

Mr Parker on 9 May 1986, but he said if Mr Pope stated that they had discussed the

donation prior to and at such a meeting, he could not say that it did not occur in that

way.  In one of his "declarations", however, Mr Goldberg maintained that he was not

sure whether it was a day or two after the meeting on 26 August when Mr Parker raised

the issue of donating to the Theatre, but certainly he had not mentioned it previously.

It was, he said, totally inconsistent with his memory that any discussion regarding the

Theatre could have occurred prior to SECWA's acquisition of the Fremantle Gas Co.

He did not recall its being discussed at any meeting with Mr Pope and he would

certainly have remembered the comment if made and would have disagreed with it.  We

find ourselves unable to give any weight either to Mr Goldberg's statement or to his
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"declaration" in this regard.  Indeed,we have no respect for either his professed memory

or lack of it.

10.28.4 As we have said, Mr Parker held the Arts portfolio at the time.  It is

apparent that he had been actively engaged in encouraging corporate support for the arts,

and, in particular, support from companies with which he came in contact in his

Minerals and Energy portfolio, companies which he perceived to be doing

"spectacularly well".  His reasoning, as he explained it, was that if he negotiated iron

ore sales of an extra $20 million, and put profits into the companies' pockets, they

should put some of it back into the State.  Mr Parker accepted that he had learnt at the

meeting on 17 April 1986  that Mr Goldberg was doing very well and that, in or about

April or May 1986, or perhaps even earlier, he may have suggested to Mr Goldberg that

he should put money back into the community or into the arts.  He said he may have

mentioned the Fremantle community specifically, but he denied having said anything

to lead Mr Goldberg to say to Mr Pope that he had been asked for a donation to a

Fremantle charity or to the Theatre in May 1986.

10.28.5 The evidence in relation to Mr Parker's dealings with the Theatre

strongly suggested that he must have raised with Mr Goldberg the making of a donation

to that body well before the meeting at Mr Connell's house, and, on the evidence of

Mr Pope, which we have accepted, prior to 9 May 1986.  The Theatre, which was one

of three specialist puppet companies in Australia, had, at the end of 1985, a problem

with housing.  It considered that its future development was under threat by reason of

its lack of premises.  There were pressures to have it relocate in South Australia.

Various options were considered and the assistance of Mr Parker, as the Member for

Fremantle and subsequently as the Minister for the Arts, had been enlisted.  From time

to time he advised the Theatre on how it might raise funds, and he obtained certain

valuations for it.

10.28.6 Mr Parker wrote to the committee of the Theatre on 25 June 1986

advising that he was actively pursuing arrangements to secure a tenancy for the Theatre

in the building it was currently occupying, and that he was also examining methods of

helping it with its building programme in both financial and material ways.  Mr Parker

said, one way or another, he considered that Mr Bob Williams was "funding" the

building.  Notwithstanding Mr Parker's evidence, the obvious inference, and the one

which we would draw, is that the source of the financial help then being contemplated
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by Mr Parker was Mr Goldberg.  The material aid, it would appear, was being sought

from Mr Williams' building company, Interstruct Pty Ltd.

10.28.7 At a committee meeting held on 2 July 1986, Mr L P Wilson, the

Theatre's artistic director, reported that Mr Parker had found a private sponsor to fund

the building at the back of 52 Henry Street (later changed to 54 Henry Street).

Mr Wilson's evidence was that Mr Parker told him he had found a potential private

sponsor to fund the building.  At that time, or later, he told Mr Wilson that the

sponsorship was to be $250,000.  The sponsor was always described as an anonymous

donor, but the amount was the amount of Mr Goldberg's promised donation and there

is no suggestion of there having been two such donations in contemplation.

Furthermore, Mr Goldberg's donation, when it was finally made, was made

anonymously.  On 19 August 1986, just one week before the meeting attended by

Mr Parker at Mr Connell's house, the board of management of the Theatre requested

"confirmation in writing of the amount, intent, time constraints and any other details

pertaining to funds available to the Spare Parts Puppet Theatre, towards its housing

project".

10.28.8 By letter dated 10 September 1986, Mr Parker wrote to the chairman of

the building sub-committee of the Theatre, saying that, on the matter of sponsorship

money, he could advise that an amount of $250,000 had been pledged by an anonymous

donor.  Those funds were to be made available within the next two to three months.

10.28.9 At a meeting held on 3 April 1987, Mr Parker advised members of the

board of the Theatre that the Elizabethan Theatre Trust would shortly receive half of a

total sponsorship figure of $250,000.  This money, he said, would be redirected to the

Theatre, and would be received by it on about 15 May 1987.  The balance of the

sponsorship funds was to be forwarded after 30 June 1987.  The initial donation, in the

sum of $125,000, was made by cheque drawn by Western Continental in favour of the

Australian Elizabethan Theatre Trust on 6 April 1987 and forwarded with a letter to the

Trust on the following day, indicating a desire that the donation remain anonymous and

requesting that it be channelled through to the Theatre.  The donation was forwarded to

the Theatre under cover of a letter dated 30 April 1987.  In the end, the second moiety

of the donation was not forthcoming, although, at a meeting of the committee of the

Theatre held on 29 October 1987, it was reported Mr Parker had advised that he was

confident that the remaining sponsorship funds would become available to the Theatre

once the donor had assessed the impact in real terms of the recent stock market crash.
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On the previous day, Western Continental had in fact been placed in receivership.  In

his evidence, Mr Parker said Mr Goldberg, at this time, was "well and truly broke" and

there was no question of his assessing his position.

10.28.10 Mr Goldberg, having arranged a donation of $300,000 to the Australian

Labor Party through Western Continental in July 1985, in the following year undertook

to make a donation of $250,000 to the Theatre, of which, in the end, only half was paid.

The total of the donations paid and promised was $550,000.  Taken at face value, they

revealed totally uncharacteristic generosity on Mr Goldberg's part.  The making of a

donation had been discussed for some time and in particular during the time when

Mr Parker was considering the Fremantle Gas Co's application for an increase in capital

in May 1986.  Mr Parker had been warned by Mr Pope about soliciting a donation at

this time, when discussions were taking place on a matter which could, and did, result

in considerable benefits to Mr Goldberg.  The final discussions took place when

negotiations were taking place on the terms of the acquisition by SECWA of the gas

utility.  In all the circumstances, Mr Parker acted improperly in soliciting the donation

to the Theatre, and Mr Goldberg acted improperly in agreeing to make the donation and

in donating $125,000.

10.28.11 We discuss the implications of our findings in relation to the donation

by Western Continental to the Australian Elizabethan Theatre Trust for the benefit of

the Theatre in a confidential appendix to this report.  There is nothing to suggest that the

Theatre or its members acted improperly.

10.29 Events leading up to the completion of the purchase of the gas utility

10.29.1 Mr Kingsmill did not know that Mr Parker was negotiating the purchase

of the gas utility from the Fremantle Gas Co.  His last involvement in the matter had

been his discussion with Mr Goldberg, referred to in paragraph 10.24.12, apart from

some discussions with WADC referred to in paragraphs 10.24.36, 10.24.37 and

10.24.47.  He said it was a departure from normal practice and most unusual for a

Minister to enter into negotiations and to purchase property at this level of expenditure

without involving either himself or Mr Kirkwood.  There was no consultation with

SECWA regarding the impact upon it of the purchase, or as to how it fitted in with

SECWA's priorities.
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10.29.2 We accept that the first time Mr Kingsmill knew SECWA would be

acquiring the gas utility was when he received a telephone call from Mr Parker, advising

him that he had agreed that SECWA would acquire "Fremantle Gas and Coke" for a

figure in the order of $39 million.  Mr Kingsmill said he immediately protested that he

believed the price was too high and that, as a member of SECWA, he could not possibly

agree to it.  Mr Parker, he said, was very angry with him and immediately made contact

with Mr Kirkwood.

10.29.3 Mr Kirkwood's evidence, on the other hand, was that he first learnt of

the proposed purchase when he was advised by Mr Heron at some time in August 1986

that Mr Lloyd had told him SECWA was being provided with additional loan funds of

approximately $40 million as part of its own line of credit in order to finance the

acquisition of the gas utility.  Mr Kirkwood said this information caused him to have a

discussion about the matter with Mr Parker on the following morning.   He could not

recall precisely what was said, but, in substance, he informed Mr Parker that he had

received advice from his officers that funds had been made available for the purchase

of the gas utility.  Mr Parker had confirmed the Government's decision and asked him

to implement it and put it to the Commission.  Mr Kirkwood said he advised the

Minister that, while he welcomed the opportunity of acquiring the utility, he considered

the price to be too high and believed this would also be the opinion of SECWA.  He

pointed out that neither he nor any other person within SECWA had any input into

negotiating the price.  In his initial statement to the Commission, he said that, if he had

been engaged in negotiating to purchase the company, he would have expected to pay

between $30 million and $32 million.  In a later statement, he said he had been thinking

of a price of around $30 million for the gas utility, including real estate and vehicles and

after upgrading the gas metering and distribution system, which he expected would cost

about $5 million.  Following further discussion with Mr Parker, Mr Kirkwood said it

was agreed that Mr Parker would give SECWA a written instruction and he requested

that an appropriate instruction be prepared for his signature.

10.29.4 It is to be observed that, in one portion of his evidence, Mr Kirkwood

said he did not suggest that the negotiations carried out by Mr Parker were in any way

improper.  He said Mr Parker knew the industry's interests and needs as well as the

political factors, and he vigorously involved himself in the affairs and detailed

operations of SECWA.  He described Mr Parker as an intelligent and effective Minister.

Nevertheless, he appears to have displayed a somewhat different attitude towards

Mr Parker when he was first told of the agreement for the acquisition by SECWA of the
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gas utility.  According to Mr Kirkwood, Mr Parker was aware that SECWA had been

interested for a long time in acquiring the utility, but this was a period of high capital

expenditure and funds were not available for the purpose.  The funds for the purchase

were now being made available to SECWA, not by way of grant, but by way of loan.

He said he would have expected either himself or Mr Kingsmill to have been involved

in the discussions and to have been aware of what was occurring.  It was put to him by

counsel for Mr Parker that, although he had expressed to Mr Parker his view that an

appropriate purchase price would have been a lower price, he had not told Mr Parker

that it was his view that SECWA should not proceed with the purchase at the price

which had been negotiated.  Mr Kirkwood did not agree.  He said he had meant to imply

to Mr Parker very clearly that he did not believe they should be proceeding at a purchase

price of $39 million.  This was, he said, a period when the Government was being asked

by SECWA to support a very heavy capital programme, and other works had a higher

priority than the Fremantle Gas Co.  Mr Kingsmill's evidence, which we accept, was

that Mr Kirkwood was quite distressed after his discussions with Mr Parker.

10.29.5 Mr Parker claimed he had told Mr Kirkwood about his decision "within

a day or two", but he could not be certain precisely when.  He thought it was towards

the end of August 1986.  Mr Kirkwood suggested to him, he said, that, at their next

meeting, he should bring Mr Heron.  Mr Heron recalled Mr Kirkwood's asking him to

come to a meeting with Mr Parker.  That meeting appears to have been held on

8 September and the probability is that the initial discussions took place a relatively

short time before this date.  There is no record of any involvement of SECWA in

negotiations with the Fremantle Gas Co prior to that date and that is the date which was

referred to in Mr Kirkwood's submission to the meeting of SECWA held on

17 September 1986 as the date of the advice to "the Commissioner and Assistant

Commissioner Finance and Development".

10.29.6 Mr Parker's evidence was that, when he told Mr Kirkwood of his

decision, Mr Kirkwood said to him something to the effect:  "David, it's great to have

it.  The price is a little high but we'll make it work and it'll be good for us to have.  Let's

get on with it."  He added that Mr Kirkwood said to him that, with the settlement date

being 30 September 1986, there would not be sufficient time for the Commissioners to

be briefed properly and "to come to be on all fours with the decision in their own right".

In particular, he said, the external Commissioners would have wanted a lot more

information and would have wanted to have a much greater input before making a

decision.  Mr Parker said Mr Kirkwood advised him that, to avoid this problem, he
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should give SECWA a written direction.  The direction was a consequence, he claimed,

of a problem relating to time and not to price.  We have no hesitation in accepting the

evidence of Mr Kirkwood and Mr Kingsmill in preference to that of Mr Parker

regarding the manner in which they were advised of the projected purchase and their

discussions with Mr Parker at this time.  The resort to a direction following expressions

of concern as to the purchase price by both Mr Kirkwood and Mr Kingsmill

demonstrates very clearly Mr Parker's determination to push through the purchase

regardless of the views of SECWA.

10.29.7 Mr May recalled having been asked one afternoon to go to Mr Heron's

office, where he was told by him that he had just received a telephone call from

Treasury, informing him that SECWA's borrowing capacity had been increased by

$39.75 million, being the figure which the Minister had negotiated for the purchase of

the Fremantle Gas Co.  Mr May said he expressed the view that the figure was rather

high and Mr Heron agreed with him.  Mr May asked Mr Heron whether SECWA had

bought the undertaking or the company.  Mr Heron's response was that he did not know.

Mr May was later involved in preparing the formal direction from the Minister to

SECWA, in relation to which he obtained the assistance of Mr Lewi of Jackson

McDonald & Co.  Mr Heron did not appear to recollect having received advice from

Treasury as to the availability of loan funds.  He said his next recollection after his

discussion with Mr Lloyd, which is referred to in paragraphs 10.26.19 to 22, was a

request from Mr Kirkwood to attend a meeting with Mr Parker.

10.29.8 Apart from the price for the acquisition of the gas utility, other concerns

felt within SECWA were that the date agreed by Mr Parker for settlement was such that

there would be totally inadequate time to check the reticulation system and the fact that

SECWA would be required to meet the redundancy payments in relation to employees

who were not being taken over by it.

10.29.9 It is apparent that Cabinet was never involved in the decision to acquire

the gas utility of the Fremantle Gas Co.  Nor was it advised of this possibility in advance

of the acquisition.  If the evidence of Mr Parker and of Mr Burke is to be believed, they

had not even discussed the matter between themselves before agreement on the price

was reached between Mr Parker, Mr Connell and Mr Goldberg.  Mr Parker claimed that

he had discussed the matter with Mr Burke soon after the event; but he could not recall

precisely the terms of that discussion, or even whether he had discussed the matter with

Mr Burke as Premier or as Treasurer.  Although Mr Parker maintained that the matter
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had been before Cabinet previously, that had been in May 1983, and what had then been

contemplated was merely the acquisition of an equity in the Fremantle Gas Co.  The

view then expressed did not favour the acquisition of any interest.  The facts that a

written direction was involved and that senior officers of SECWA were opposed to the

price agreed to be paid, apparently did not indicate to Mr Parker that prudence required

him to obtain Cabinet approval, or at least to advise his Ministerial colleagues of what

had occurred.

10.29.10 Mr Burke indicated that the purchase of the gas utility by SECWA would

not have gone through the normal Budget Sub-Committee process, although it would

have been included in the Budget itself.  Mr Burke could not remember the matter of the

purchase going to Cabinet.  Indeed, he claimed he had no recollection of the matter

coming to him for his approval as Treasurer.  The curious explanation which he gave

was that, because the public announcement had committed the Government to the

purchase, the matter "would not have assumed any proportions".  It does, however,

appear that the "acquisition of Fremantle Gas & Coke Ltd" for $39.7 million was

contained in the capital works programme for 1986/87 approved by Cabinet on

6 October 1986 and that Treasury had advised SECWA of this item in the programme

by letter dated 15 September 1986, two days prior to SECWA's consideration of the

purchase of the utility.

10.29.11 We are unable to accept the evidence of either Mr Burke or Mr Parker

as to the lack of communication between them with respect to the purchase of the gas

utility.  Having regard also to the close relationship between Mr Burke and Mr Connell

at the time, we are satisfied that Mr Burke was well aware of what was taking place and

would have discussed the purchase with Mr Parker before Mr Parker effectively

committed over $40 million of the State's loan funds to the purchase of the gas utility

and directed SECWA to complete the purchase.  As we have already indicated, the

evidence which we have heard in the Commission makes it abundantly clear that

Mr Burke was not one to leave matters, and in particular matters which had already

attracted attention in the Parliament or in the media, solely in the hands of his Ministers.

The involvement of Mr Connell, having regard to the criticism which had already been

levelled at his closeness to the Government, made this a significant matter, and we

cannot accept that Mr Parker kept his activities from Mr Burke, who, as we have already

found, was the person who introduced Mr Parker to the transaction.
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10.29.12 Mr Pope attended a number of meetings with SECWA executives after

the decision had been taken by Mr Parker to purchase the utility.  His diary for

4 September 1986 contains the entry:  "Prepare analysis of deal to go to Minister with".

He was surprisingly unclear about the meaning of this entry.  He wondered whether it

was not a reference to all of the matters which had to be dealt with when a business is

sold out of a company.  Mr Parker claimed not to have a recollection of having

requested any analysis.  The likelihood is that the "analysis" was what was later

described as the "wish list".  Mr Pope's diary also indicated that, on 5 September 1986,

he met with Mr Goldberg and with Mr Parker.  Mr Parker had no recollection of the

meeting, which was not noted in his diary, whilst Mr Pope himself professed not to have

any strong recollection of a long and involved meeting with Mr Parker to discuss the

details of the transaction.  Although, however, Mr Pope claimed not to have any strong

recollection of the meeting, he added, for reasons which are unclear, that it may have

been a meeting which Mr Parker attended only momentarily before leaving to deal with

SECWA executives on the procedural matters required to tidy up the transaction.  This

would not explain the presence of Mr Goldberg, and there is no evidence that anyone

from SECWA was involved in any manner in relation to the purchase at this time.

Mr Pope did recall a discussion with Mr Parker regarding redundancies, and said that

concern had been expressed by Mr Parker about the employees who were to be made

redundant, all of whom lived within his Fremantle electorate.  Mr Parker denied taking

part in any such discussion and we are unable on the evidence to reach any conclusion

in this matter one way or the other.  At this time, Mr Parker had still not met with

officers of SECWA regarding his agreement in principle with Mr Goldberg.

10.29.13 On 8 September 1986, there was a meeting in Mr Parker's office, to

which brief reference has already been made.  It was attended by Mr Parker,

Mr Kirkwood, Mr Heron and Mr David Mansfield, Mr Parker's principal private

secretary.  The notes taken by Mr Mansfield clearly suggest that this was the first

meeting on the matter between Mr Kirkwood and Mr Parker after agreement had been

reached on the purchase price for the gas utility, although there is evidence that, on

3 and 4 September, Mr Parker and Mr Kirkwood attended the "Energy 2000"

Conference in Canberra, in the course of which there must have been ample opportunity

for Mr Parker to have told Mr Kirkwood what he had decided with respect to the gas

utility.  The meeting of 8 September was one of Mr Kirkwood's regular meetings with

the Minister, and a number of different matters were discussed.  The delay in holding

this meeting after Mr Parker had reached agreement with Mr Connell and Mr Goldberg

significantly reduced the already limited time available to SECWA to complete the
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contract.  Mr Heron was the person, apparently selected by Mr Parker, who was given

the task of dealing with the detailed work required in relation to the completion of the

contract.  Mr Heron recalled a discussion at the meeting as to the price of the utility,

during which Mr Parker told Mr Kirkwood he had negotiated to buy the utility and

SECWA should move to acquire it for $39.75 million.  This also suggests that this was

an early discussion of the purchase between Mr Parker and Mr Kirkwood.  As an

outcome of the meeting, Mr Heron was asked to make contact with either Mr Glaskin

or Mr Pope in order to arrange a meeting between SECWA officers and the Fremantle

Gas Co.

10.29.14 Mr Heron had a number of subsequent meetings with Mr Parker.  He

could not recall at which meeting the question of redundancies was discussed.  His own

view was that the redundancy payments to employees who were not required by

SECWA should have been the responsibility of the Fremantle Gas Co.  Mr Parker

expressed his belief that, because SECWA wanted the redundancies and wanted the

Fremantle Gas Co to arrange them, it should be responsible for the cost.  The fact that

the employees were employees of the Fremantle Gas Co and not of SECWA appeared

to elude him.  In any event, he told Mr Heron he had agreed with Mr Goldberg that

SECWA would fund the redundancies, and Mr Heron did not seek to change that

position.  Ultimately, approximately one-half of the employees of the Fremantle Gas Co

were re-engaged by SECWA.

10.29.15 On 9 September 1986, a meeting was held between Mr Glaskin,

Mr Peacock, Mr Pope, Mr Heron and Mr D R Eiszele, a senior officer of SECWA, for

the purpose of settling those terms which had not yet been agreed in connection with the

sale of the utility to SECWA.  Mr Pope attended the meeting on behalf of Mr Goldberg,

as he expressed it, with a view to maximising the benefits for the Fremantle Gas Co.

It was Mr Pope who outlined the details of the sale which had been agreed with

Mr Parker.  He had with him a list of points, all of which, according to Mr Heron, he

indicated had been agreed with Mr Parker.  It was this document which was described

as the "wish list".  SECWA officers were placed at a considerable disadvantage.  They

had not been given any details of the transaction by Mr Parker, other than the price, the

settlement date and his commitment in relation to redundancy payments.  Mr Parker, it

would appear, had put nothing in writing in relation to his negotiations with Mr Connell

and Mr Goldberg, whether for his own benefit, for the benefit of Mr Burke, or for the

benefit of SECWA.  No doubt, had an executive of SECWA acted in this manner in

similar circumstances, Mr Parker would not have been sparing in his criticism.  It is
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hardly surprising that Mr Pope recalled Mr Heron's expressing his concern at the overall

transaction which he was now required to complete.

10.29.16 Mr Eiszele noted in his record of the meeting that some of the conditions

required by the Fremantle Gas Co were unacceptable to SECWA in their existing form

and would require clarification with Mr Parker prior to the agreement's being concluded.

He noted that the remaining assets of the company which were not required by SECWA

would be sold by the company.  Those assets included the head office property.  The

items requiring further discussion, and the position adopted with respect to them by

those negotiating on behalf of SECWA, were as follows:

(a) The Fremantle Gas Co desired to have SECWA purchase the stock of

materials and pipes, gas meters and the like at their cost to the company.

Mr Heron maintained that these assets formed part of the initial acquisition,

being assets necessary for the utility's effective operation, and were therefore

included in the price.

(b) The Fremantle Gas Co desired to have SECWA accept responsibility for the

collection of trade debtors as at 30 September 1986, and to pay the "book

amount" of trade debtors, estimated at $1.34 million.

This was unacceptable to SECWA unless it was protected against bad debts

and compensated for its work.

(c) The Fremantle Gas Co desired to have SECWA collect payments for gas used

by consumers up to 30 September 1986 and to account for that amount to the

company.

This was left as a matter for negotiation.

(d) The Fremantle Gas Co sought to have SECWA reimburse it for any loss

incurred in the disposal of the trading stock of Stirling Gas.

SECWA maintained that Stirling Gas was a separate company and not part

of the utility and argued that it should not be liable for this loss.
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(e) The Fremantle Gas Co desired to retain all the movable plant, equipment and

vehicles.

This was unacceptable to SECWA, as these items were required to operate

the utility.

(f) One of the conditions required SECWA to meet all the costs associated with

the termination of the employment of employees of the Fremantle Gas Co

and of Stirling Gas.

SECWA was advised that this condition had been agreed with Mr Parker, but

Mr Eiszele noted that an investigation of the condition was required to see

whether or not it was compatible with the recently issued State Government

redundancy provisions.  It had been agreed that the Fremantle Gas Co would

arrange for the termination of its employees on instructions from SECWA,

once the latter had evaluated the personnel required by it.  It was pointed out

by SECWA that the Stirling Gas employees, consisting of eight salesmen, a

secretary and one other person, did not form part of the utility operations and

hence should not be included in the redundancy arrangements.

(g) The Fremantle Gas Co required overdue moneys to carry interest at the prime

overdraft rate charged by the R & I Bank.

The rate of interest was to be the subject of future discussion, SECWA being

unwilling to accept an unreasonable rate.  This was understandable in a

situation where there was no realistic chance of SECWA's being able to

effect settlement within the next 21 days.

At the meeting, Mr Heron asked Mr Pope for a copy of the wish list, which was

supplied to him.  He took it to be his responsibility to limit the amount of any additional

payments to be met by SECWA, appreciating that the price and the redundancy

arrangements had been agreed by Mr Parker.

10.29.17 Following the meeting, Mr Heron sought to clarify the outstanding issues

with Mr Parker.  Mr Pope similarly referred the outstanding issues to Mr Goldberg,

who, he said, told him either to try to win a particular point or to concede it.  Mr Pope

claimed that when Mr Heron came back to him, he was informed that SECWA had been
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told to concede particular items.  He said Mr Heron seemed to be negotiating with his

hands tied and, although Mr Heron did not say anything, the frustration on his part was

quite evident.  Mr Pope said the reason he was successful in winning a lot of the points

was not his superior negotiating skills, but because he believed Mr Goldberg was talking

to Mr Parker.  He claimed he had been asking for the limit and having a reasonable

degree of success.  Furthermore, according to Mr Kingsmill, Mr Heron came to his

office on one occasion in quite a distressed state, saying he had been trying to do the

best possible deal he could, but Mr Pope had been in touch with Mr Parker, and he,

Mr Heron, had been reprimanded by Mr Parker for taking a hard line.

10.29.18 Although Mr Heron still had a concern as to the price which had been

agreed, he said he had been able to resolve most of the items with Mr Parker.  For his

part, Mr Parker claimed that, in the negotiations, he had supported SECWA on every

occasion.  An examination of the manner in which the points outstanding at the end of

the meeting on 9 September 1986 were resolved gives no support to the evidence of

Mr Pope and Mr Kingsmill with respect to Mr Heron's concerns and his difficulty in the

negotiations.  Practically all of these points were decided in favour of SECWA, although

it does appear from Mr Heron's evidence that Mr Parker had asked him not to try to take

back from the Fremantle Gas Co assets which were not related to the utility, in an

endeavour to lower the price to SECWA.  Nor are the claims supported to any degree

by Mr Eiszele, who said Mr Heron had made it clear that they had to do the best deal

for SECWA.  Mr Eiszele was not aware of any instruction or indication from Mr Parker

as to the attitude to be taken by Mr Heron and himself in the negotiations.  Mr Eiszele

did, however, make the very valid point that the price for the utility should not have

been agreed before the conditions had been determined.

10.29.19 The condition of the reticulation system was a matter of concern to

SECWA.  Some time previously, in his memorandum to Mr Parker dated 24 December

1985, Mr Kingsmill had noted that he had told Mr Goldberg and Dr Wise that SECWA

had some reason to be concerned about the condition of the gas transmission system.

Mr Saunders, who was then the Assistant Commissioner, Operations, of SECWA, first

learnt of the proposed acquisition of the utility when Mr Heron asked him to arrange to

have the facilities inspected promptly so as to ensure that SECWA understood what it

was buying.  Mr Saunders found that there were certain aspects of the reticulation

system which were of concern, as they did not meet reasonable and safe standards, and

it was quite clear that urgent remedial work was required in a number of areas.  He

reported on this matter to Mr Heron and to Mr Kirkwood.  Mr Heron told him he
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thought that the Minister should be informed and he urged Mr Kirkwood to advise him

accordingly.  Mr Saunders also said he was concerned about the price, which he thought

was very much too high.  His estimate of the value of the utility was $26 million,

although this figure had not been arrived at by him on the basis of any financial

analysis.

10.29.20 A meeting was arranged, possibly on 16 September 1986.  It was

attended by Mr Parker, Mr Kirkwood and Mr Saunders.  Mr Saunders' recollection was

that Mr Kirkwood opened the meeting by saying that SECWA was concerned at the

price which had been agreed and would only agree to proceed if it were directed to do

so.  The weight of the evidence suggests that this issue had been raised some time

previously.  Mr Saunders told Mr Parker that, in his opinion, quite a lot of work would

be required to have the reticulation system comply with a reasonable standard of safety

and good practice, and the necessary work would take a deal of time and would cost a

significant amount of money.  One of the examples which he gave of inadequacies in

the system was that a number of the valve pits on the medium pressure main trunk lines

had never been opened and some were then incapable of being turned off.  Furthermore,

the main gas feed into the Fremantle Hospital had no shut off valve, with the

consequence that, if there had been a fire, it would not have been possible to shut off

the gas.  In another case, a medium pressure line had been tapped along its length and

used to supply gas directly into houses through a normal pressure regulating valve,

thereby subjecting the domestic systems to a pressure many orders of magnitude higher

than normal.  If the pressure regulator had failed, it would have meant that full mains

pressure would have been applied to domestic appliances.  Mr Saunders made the point

that his inspection had been fairly superficial, but it indicated that a much more

thorough and detailed inspection ought to be carried out.  The reality was that SECWA

was being directed to acquire an asset which it had not had an adequate opportunity of

examining.  Although, he said, Mr Parker expressed concern about what had been

found, Mr Saunders' recollection was that his response to the problem was merely to say

that the sale should proceed and SECWA should attempt to recover the cost of rectifying

the deficiencies.

10.29.21 Mr Kirkwood indicated that even the most casual inspection revealed

that there were substantial gas leaks from the Fremantle system.  His own view, being

what he described as the view of an experienced old hand, was that an expenditure of

some $5 million would be required to bring the system up to standard.
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10.29.22 In his own evidence, Mr  Parker suggested that SECWA engineers

always had a very high standard.  He maintained that it became clear that a lot of

matters which SECWA engineers were complaining about may not have been ideal, but

they were far from disastrous.  The basis on which he was disagreeing with the expert

opinion which had been provided to him was not obvious.  Moreover, in another part

of his evidence, he agreed that the system was "in a bit of a mess".  Asked whether it

had occurred to him, before commencing negotiations, to have SECWA check the

condition of the reticulation system, he dismissed the question by saying that SECWA

already had a statutory role to make sure that the system was in order, and, for this

reason, it did not occur to him.  The true position was that SECWA had only a very

limited statutory role.  Certainly, no regulatory role was imposed upon it with respect

to the state of the system, except in the event that the continuity of the supply of gas to

consumers could be at risk, which might be thought to be a very different matter.

10.29.23 Mr Heron met with Mr Parker on either 15 or 16 September 1986.  The

likelihood is that it was on 16 September, because Mr Heron believed he had with him

a memorandum directed to the Minister dated that day, setting out the outstanding points

requiring resolution with Western Continental.  He pointed out in his memorandum that

the standards of the redundancy payments were significantly higher than the

Government's standards.  He also indicated that it would be preferable from SECWA's

point of view if redundancy payments were only made to those not considered either

suitable or necessary for the operation of the utility, rather than leaving the election to

the individual employees.  Other matters raised by Mr Heron included the purchase of

trade debtors, redundancy payments for employees of Stirling Gas and the purchase of

stock on hand.

10.29.24 In the meantime, Mr Hurley's difficulties with his head office appeared

to be continuing unabated.  A memorandum dated 10 September 1986 from the National

Manager, Advances, complained that the situation was most unsatisfactory and that, not

only did it reflect poorly upon Mr Hurley, but it left the Australian head office in an

invidious position which it did not appreciate.  It was claimed that the requests of 2 July

1986 had been disregarded by Mr Hurley.  Mr Hurley's response, dated 16 September

1986, was that it had been agreed with the Minister that settlement of the sale of the

utility should be deferred to minimise the impact of capital gains tax upon Western

Continental.  He complained that the stringent conditions set out in the memorandum

of 2 July from his head office were both commercially unrealistic and oppressive.  The

inability of SECWA, for understandable reasons, to effect settlement on 30 September,
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resulted in the inability of Western Continental to meet the interest payment falling due

on 30 September.

10.29.25 A news release by Mr Parker, drafted on 16 September and issued with

minor amendments on 19 September 1986, announced the acquisition by SECWA of the

gas utility at a cost of just under $40 million.  It stated that the purchase had been

approved by the State Government, which, on his own evidence, it had not.  No

reference was made to Mr Parker's having given a written direction to SECWA requiring

it to make the purchase.  In the release, Mr Parker was quoted as indicating that the deal

made a lot of sense because of the financial advantages to SECWA and that it had

always been seen as inevitable that SECWA, as the State's major power utility, would

one day absorb the operations of the Fremantle Gas Co.  He was also quoted as saying

that, naturally, when Western Continental approached "them" about the possibility of

a sale, "they" were clearly interested.  Although it was stated that the company would

arrange for a redundancy payment to those employees whose services were no longer

required, it was not mentioned that SECWA had been required by the Minister to refund

all the redundancy payments.  It also said the price "had been arrived at on the basis of

two independent valuations and was a good one for the SEC".  Unless Mr Lang's review

can fairly be described as an "independent valuation", Mr Parker had acted upon only

one independent valuation.  We cannot accept Mr Webb's valuation as being

"independent" in the normal sense.  The news release was less than frank in its terms.

Indeed, it was misleading.

10.29.26 On 16 September 1986, Mr Kirkwood received a direction signed by

Mr Parker, instructing SECWA to acquire the gas utility for $39.75 million.  The

direction was in the following terms:

"The Western Australian Government has decided that the State

Energy Commission of Western Australia should purchase the gas

utility operations of Fremantle Gas & Coke Company Limited

from the Western Continental Group.

The extent of assets involved in the purchase agreement will be

determined by the State Energy Commission of Western Australia

and agreed with the Western Continental Group.
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This purchase is consistent with the Government requirement for

the corporate strategy of the State Energy Commission of Western

Australia, and will allow the Commission to access the Fremantle

area for expanded North West Shelf gas sales.  This purchase is

also seen to be in the best interests of the State of Western

Australia, as it allows rationalisation of utility services in the

Fremantle area.

The purchase agreement will define the gas utility as being all

facilities, property, stocks, materials, plant and vehicles necessary

for the State Energy Commission of Western Australia to perform

the utility operations in an efficient and effective manner.

Consistent with the factors outlined in the preceding paragraphs

and pursuant to the powers confirmed (sic) upon me under the

provisions of Section 10 of the State Energy Commission Act

1979 as amended, I DAVID CHARLES PARKER the Minister for

Minerals and Energy, HEREBY DIRECT the State Energy

Commission of Western Australia to,

1. Commence discussions with the Western Continental Group

and determine the extent of assets involved in the purchase

of the Fremantle Gas & Coke Company Limited's gas utility

operation and reach agreement with the Company.

2. Proceed and arrange for the purchase of the gas utility

operation and arrange settlement of the purchase on the

earliest practicable date after 30th September 1986.

3. I have agreed with the Western Continental Group that the

purchase price will be $39.75 million and the Government

has made provision in the Commission's 1986/87 budget to

enable the Commission to fund this purchase by borrowing

the purchase price in any manner approved by the Treasurer.

4. The Commission is to agree with Western Continental Group

to pay interest on the purchase price for each day's delay in
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the actual date of settlement after 30th September 1986

except for any delay attributable to the Vendor."

10.29.27 A number of comments may be made as to the terms of this direction.

First, on Mr Parker's own evidence, there had been no decision of the Western

Australian Government.  The decision had been his own, without any consultation,

although, as already indicated, we are of the opinion that Mr Burke had knowledge of

the matter and must, impliedly at least, have assented to the purchase.  Secondly, it is

extraordinary that, as the direction states, the purchase price had been fixed, although

the precise assets to be acquired for that price had not.  Thirdly, the requirement under

section 34 of the State Energy Commission Act for the Commission to form an opinion

that it was requisite or convenient for the proper discharge of the duties charged upon

the Commission by the Act to acquire the undertaking appears to have been ignored.

Fourthly, no opportunity was given for SECWA independently to consider the matter,

or even to consider the views of Mr Parker and to reach its own conclusion as to

whether the acquisition was prudent.

10.29.28 The Commission met on 17 September 1986.  The resolution which was

passed at the meeting was to the effect that the Commission noted the submission made

to it and approved the acquisition of the Fremantle Gas Co utility operation proceeding.

It went on to add that the Commission had also reviewed the valuations and

documentation which had been provided by Coopers & Lybrand and Price Waterhouse

and expressed concern at the high value placed on the utility operation and associated

assets by those firms.

10.29.29 Mr S G Morgan, an Associate Commissioner of SECWA at the time, and

subsequently its Chairman, had grave concerns regarding SECWA's acquisition of the

gas utility.  He had heard nothing concerning the possible purchase of the utility until

he received his papers for the meeting of SECWA during the weekend prior to the

meeting.  He disagreed with the price directed to be paid and he expressed the eminently

reasonable view that he would have expected SECWA and its officers either to have

been involved in the negotiations, or at least to have been kept informed of what was

happening.  Whilst accepting the desirability of SECWA's acquiring the utility, he

rejected this as justifying its purchase at any price.  He thought it unreasonable for

SECWA to have to make a decision in the time allowed.  Following the meeting, he

sought an opportunity of speaking with Mr Parker about the matter and eventually met

him on 9 October, when, far from conceding any validity in Mr Morgan's objections,
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Mr Parker suggested that he should be complimented on negotiating the price down

from the figures shown in "two reputable valuations".  Mr Morgan indicated that he

wanted Mr Parker to make it quite clear that SECWA had been directed to make the

decision and that it had not made the decision itself.  He believed that the views

expressed between himself and Mr Parker were strong in both directions and he thought

it fair to say that their views on the price were polarised.  We have no hesitation in

accepting Mr Morgan's evidence.

10.29.30 Mr Parker's evidence, which we find ourselves unable to accept, was to

the effect that he did not recall Mr Morgan's expressing concern about the price.  He

claimed that Mr Morgan's main complaint was in relation to a lack of information.  He

agreed, however, that Mr Morgan had wanted it to be made quite clear that SECWA had

been directed in the matter.

10.29.31 That there was considerable concern elsewhere within SECWA

regarding the price which Mr Parker had agreed to pay for the utility was quite obvious,

although Mr Parker denied he was getting the message that all, or a majority, of the

Commission thought the price to be too high.  Mr Blackman, who had previously been

in charge of the gas supply division, for example, disagreed strongly with the valuations

provided by Mr Webb and by Mr Edwards.  He regarded Mr Webb's valuation as being

somewhat superficial for the reason that it took the financial position of the Fremantle

Gas Co at a time when it was very healthy and simply applied a price earnings ratio to

that position.  It ignored the fact that the low cost supply of gas from Dongara for the

Fremantle Gas Co was due to expire in 1987 and had then to be replaced by gas costing

considerably more.  While Mr Blackman acknowledged that Mr Edwards had

recognised this as an issue, he thought Mr Edwards tended to assume that the company

could increase its tariffs to offset the additional cost.  In his view, it was not possible to

lift the tariffs sufficiently to maintain the profit margin, partly by reason of competing

energy sources.  As to the discount rate, Mr Blackman said at the time SECWA's

average borrowing rate was approaching 15% and its interest discount rate for

non-discretionary capital investments, adopted for internal purposes, was in the low 20s.

Its interest discount rate for discretionary capital investments, into which category the

acquisition of the Fremantle Gas utility came, was about 25%.  He considered that a

valuation based upon a discount rate of 12.5% was unacceptable, as it would not cover

the cost of the money, let alone provide extra cover for the risks and uncertainties which

would go with such a project.  We do not believe the discount rates adopted by SECWA
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for its internal purposes are necessarily directly applicable to the valuation of the

Fremantle Gas Co.

10.29.32 Following SECWA's decision, the negotiations in relation to the terms

of the formal contract proceeded.  Mr Parker said both Mr Goldberg and Mr Connell

complained to him about having to give any warranty in relation to the condition of the

reticulation system and endeavoured to exert pressure upon him to drop the request for

its inclusion.  Mr Parker said he did not back down, and he supported the stand being

taken by SECWA.  It would have been unthinkable in the circumstances for any

concession to have been made regarding the requirement for a warranty.

10.29.33 On 19 September 1986, Mr Heron wrote to Mr Pope in relation to the

outstanding issues.  He indicated that SECWA was prepared to reimburse the actual

costs incurred in interest payments made to Standard Chartered on the level of

borrowing undertaken for the original purchase of the company.  Nothing in the letter

suggests that Mr Heron was being overborne by the Minister.  The outstanding matters

seem to have been resolved without any difficulty, although it is obvious that the

contract remained highly favourable to the Fremantle Gas Co.

10.29.34 Mr Parker's records indicate that he met with Mr Goldberg on

22 September 1986.  He was unable to recall any discussion.

10.29.35 On 30 September 1986, Mr Kingsmill recorded in a file note that he had

received a telephoned instruction from Mr Parker that all of SECWA's confidential files

on the Fremantle Gas Co were to be transported by him to the Minister's office for

delivery to his private secretary, Miss Felicity James.  This was done, and a receipt was

obtained, recording Mr Kingsmill's acknowledgment that it was his clear understanding

that the files were to be kept in a secure location.  In his evidence, Mr Kingsmill said

he believed it had been his idea to have the confidential files delivered to the Minister's

office, and that was Mr Parker's own recollection.

10.29.36 Mr Parker indicated that one of the reasons why the files were held in

his office was to assist him in answering Parliamentary questions.  The evidence makes

it clear that the acquisition of the utility was a matter of considerable debate.  From time

to time, Mr Parker said, material was taken off the files and later replaced, but he

maintained that either the originals or copies would always have been placed back on

the files.  Asked whether, when the files were returned to SECWA, he retained any of
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the original documents himself, he said he may have retained copies of some of the

documents which had been on the file, but that the originals should have gone back to

SECWA.  We have already referred to Mr Parker's having retained a number of original

SECWA documents after his retirement from office.  What is of grave concern is the

fact that two of the confidential files of SECWA relating to the critical period and which

were produced to the Commission quite clearly were incomplete.  We have no doubt

that our inquiries have been hindered by reason of the removal of documents from these

files.  Unfortunately, the evidence does not allow us to determine responsibility for this

serious breach of propriety.  There were no relevant documents in the files between July

1985 and February 1986, except for some advice given by Mr Kingsmill to Mr Parker

in August 1985, to the effect that the Minister, SECWA and the State appeared to have

no direct power to intrude on the pricing policies of the Fremantle Gas Co.  There was

no indication in the files of any consultation by Mr Parker with respect to the acquisition

of the gas utility, apart, perhaps, from some valuation material to which we have already

referred.

10.29.37 The reason for the urgency on the part of Mr Goldberg with respect to

the completion of the sale now became very clear to SECWA, if it had not already been

apparent.  Mr Eiszele was advised by officers of Western Continental that the loan from

Standard Chartered to the Western Continental Group, which was incurring interest, was

the driving force.  Nevertheless, not surprisingly, the settlement date agreed by

Mr Parker could not be met.  The best which could ultimately be achieved was the

execution of the formal agreement on 9 October 1986, with settlement taking place on

28 October.  It was not possible, by the deadline, to select the staff to continue to run

the utility, inspect the vehicles and plant, and identify what was essential for the

operation of the utility.  As a result, liability for substantial interest was incurred by

SECWA, although it had taken possession of the utility on 1 October 1986.

10.29.38 In The West Australian of 1 October 1986, Mr Parker was reported as

having explained why he allowed Western Continental a bonus issue of shares in the

Fremantle Gas Co after having rejected a bonus issue for the previous owners.

Obviously, what was intended was a reference to the two applications for an increase

in the authorised capital of the company.  It was reported that Mr Parker said he had

declined to authorise the earlier increase in capital, which had been sought to protect the

company against takeover, but that he had been prepared to consider it for other reasons.

The report said that, after Western Continental had become the owner of the Fremantle

Gas Co, it had approached Mr Parker for permission "to issue the bonus shares" so that,
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as the parent company, it could take advantage of the whole profits.  Mr Parker was

quoted as saying that he believed this was reasonable and that it was neither illegal nor

unreasonable that the parent company should have the benefit of the profit to which it

had access only by creating the bonus shares.  It was then said that, at the time

permission was given for the bonus issue, there had been no discussion about SECWA's

taking over the company and that the Government had not initiated the sale.  There are

a number of factual errors in the report and the effect of the Gas Undertakings Act was

ignored.  Mr Parker did not, however, accept responsibility for the statements which had

been attributed to him.

10.29.39 There was a meeting of SECWA on 1 October 1986.  A submission to

SECWA recorded that a number of detailed discussions had been held between

representatives of the vendor and SECWA since the receipt of the Minister's direction,

culminating in agreement on all the major points involved in the transfer of the relevant

assets to SECWA.  It noted that there had been discussions on issues relating to benefits

and redundancy packages for employees of the Fremantle Gas Co who would not be

continuing, and discussions as to those employees who would be required by SECWA

to operate the utility.  A draft contract of sale was placed before SECWA, which

resolved, "[i]n accordance with the direction from the Minister" to approve the

execution of a contract of sale which was substantially in accordance with the draft.

10.29.40 On the following day, 2 October 1986, a meeting was held between a

member of the firm of Parker & Parker, acting for Western Continental, and Mr Eiszele

and Mr Heron from SECWA, when further outstanding matters were resolved.

10.29.41 It appears from a memorandum written by Mr Heron to Mr Parker, dated

3 October 1986, that SECWA, after its meeting of 1 October 1986, had confirmed its

assent to Mr Heron's signing the contract of sale on behalf of the Commission.  It was

then anticipated that the formal contract would be executed on 6 October 1986.

Mr Heron pointed out that SECWA had taken possession of the gas utility and that

thereafter it had become responsible for meeting interest on the purchase price,

amounting to approximately $20,000 per day for each day's delay in settlement.  On

behalf of SECWA, Mr Heron then sought Mr Parker's approval to the execution of the

contract for the purchase of the utility for a consideration of $39.75 million, subject to

an adjustment for the termination payments.  It was proposed by Mr Heron that the

contract of sale be ratified by the Governor after its execution.
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10.29.42 Another article appeared in The West Australian on 3 October 1986, in

which it was argued that the Government had paid almost twice as much as necessary

to buy the company.  It was reported that Coopers & Lybrand had confirmed that the

value of the company had increased because of "a Government-approved share bonus

issue in May".  It also reported Mr Parker as having denied knowing that Mr Goldberg's

intention was to sell the business when he "approved the bonus issue".

10.29.43 Mr Edwards of Coopers & Lybrand had a discussion with Mr Parker's

press secretary after he had been sent a draft of a news release which Mr Parker

proposed to issue in response to the article.  In the draft, it was argued that the

maximum dividend figure for the company had no further relevance once the company

had been taken over and had one owner, who was able to get access to all its profit

through the use of devices like management fees.  Mr Edwards said in his evidence that

he believed an increase in the share capital would have the effect of increasing the value

of the company, and he believed that there was only a limited capacity to use

management charges for the purpose of removing profits from the company.  He

conveyed his views to Mr Parker's press secretary, and he wrote to Mr Parker on the

same day, 3 October 1986, in connection with his valuation.

10.29.44 The letter to Mr Parker read:

"The company was valued "on the basis of the net present value

of the future cashflows expected to be derived from operating the

business" and not on a formula using a price earnings ratio of

23.5 times projected 1986/87 earnings.

To this end it was necessary to consider whether a potential

purchaser would have full access to the future cashflow of the

business given the capital and dividend restrictions of the Gas

Undertakings Act.  This cashflow could essentially be accessed

via management charges or dividends.

A potential purchaser, as a sole shareholder, would be in a

position to use management charges whereas this avenue was not

available when the company was publicly listed.  The ability to

pay higher dividends in the future would depend upon approval
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being given to increase the company's capital and an approval of

this nature had been obtained.

For these reasons we did not believe it was appropriate to discount

our valuation for the dividend and share capital restrictions

contained in the Act.

It is therefore not correct to say that the company would have been

valued at $18.8M if the share capital had not been raised.  The

decision to increase the capital was a factor in our judgment not

to discount our valuation.  However, we have not endeavoured to

value the company on the basis that the future share capital would

have remained at the level it was at before the increase in May,

1986."

10.29.45 A further article appeared in The West Australian on 4 October 1986,

reporting Mr Goldberg as saying that the State Government knew the Fremantle Gas Co

was for sale when Mr Parker approved the bonus share issue, although he claimed that

the bonus issue had made no difference to the value of the company.  Mr Goldberg was

also reported as having said that the company was available for sale from the day after

it was acquired, if the right price had been offered.  The article set out the essential

portions of Mr Parker's draft news release, although the reference to management fees

did not appear, the relevant paragraph reading, "Once it had been taken over and had

one owner who was able to get access to all the company's profit of around $2 million

then the figure no longer has relevance".  The article also quoted Mr Kingsmill as

having said that SECWA had told the directors of the Fremantle Gas Co before the

takeover that Rothwells was interested in buying the company.

10.29.46 The formal contract of sale between the Fremantle Gas Co and SECWA

was dated 9 October 1986.  The purchase price was $40,182,558 (later adjusted to

$40,182,556.84) after taking into account redundancy and severance payments to

employees whose employment had been terminated and who had not been re-engaged

by SECWA ($533,246.05) and making allowance for long service leave and holiday pay

entitlements ($100,689.21).  In the contract, the expression "assets purchased" was

defined to mean the goodwill, the land (as defined), the stock, the reticulation system,

the vendor's interest in gas sales contracts with its customers, all plant, equipment,

vehicles (other than vehicles used by the company's executives) and other assets of
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whatsoever kind used in the business and any items of historical interest which were not

required by the vendor.  By cl 10, interest was payable on $27,394,074, being part of

the purchase price and the amount equal to the moneys owing on the possession date

under the Standard Chartered facility, at the ordinary rate fixed pursuant to that facility.

Interest was payable on the balance of the purchase price at a rate equal to the long-term

bond rate for the time being payable in respect of Commonwealth bonds with a term of

two years.  One of the warranties given by the vendor was that the gas undertaking

assets, including the reticulation system and all equipment and plant forming part of the

assets, had been installed and at all times maintained in conformity with all applicable

standards, rules and regulations, as well as in conformity with the usual standards of a

prudent operator in the Australian gas industry (cl 11(1)).  Although the contract listed

the employees who, prior to the delivery of possession of the business and assets to

SECWA, had their services terminated and who had been offered employment by

SECWA, the contract made no reference to SECWA's having met the cost of the

entitlements of those of the company's employees whose services had been terminated

and had not been offered employment by SECWA.  On the contrary, on its face, the

contract obliged the vendor to pay the amounts due, and to satisfy the purchaser that

they had been paid.  The fact that the purchase price had been increased by the amount

of those payments was not stated.  The contract was ratified by the Governor on

14 October 1986 and settlement took place on 28 October.

10.29.47 According to Mr May, notwithstanding the concern which had been

expressed by SECWA officers as to the general state of the reticulation system, no

specific details of defective equipment were available by the settlement date, so it was

not then possible to quantify the estimated loss.  There was no provision in the contract

enabling SECWA to withhold any portion of the purchase price in order to compensate

it for a breach of warranty, even had it been apparent at settlement that a part of the

reticulation system was defective and did not comply with the warranty.  If settlement

had been deferred on this account, SECWA would have been liable in damages.

Mr May advised Mr Kingsmill to that effect on 16 October 1986.  In any event, as

SECWA had taken possession of the utility on 1 October, and thereafter become liable

for interest on the outstanding purchase price, it was in its own interests for settlement

to occur as soon as possible.

10.29.48 The price paid at settlement was $40,178,121.88 after minor adjustments

to the redundancy and leave figures.  In addition, interest amounted to $542,869.57, of

which $404,906.93 represented interest on the Standard Chartered facility.  At
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settlement, the sum of $11,447,010.32 was received directly by the Fremantle Gas Co

and Standard Chartered received $27,798,980.93, which sum included interest for the

June and September quarters.  In the circumstances, the Western Continental Group

realised a very substantial profit on the acquisition of the Fremantle Gas Co and the sale

of the gas utility.  In addition, it had become entitled to inflated dividends following the

increase in authorised capital agreed to by Mr Parker and substantial management fees.

10.29.49 PLT Pipetech Pty Ltd, an independent consultant, was engaged by

SECWA to complete a full facility survey of the distribution system of the Fremantle

Gas Co.  Its final report estimated the cost of bringing the system up to standard as

being $4.4 million, although, after solicitors acting for SECWA had reviewed the

position, a claim of $985,000 was ultimately made against the Fremantle Gas Co,

subject, however, to the likelihood of an additional claim being made.  There had not

been an adequate opportunity for SECWA to inspect the reticulation system.  Mr Parker

observed sarcastically that there was no reasonable time within which SECWA could

inspect the entirety of the gas reticulation system.  This is no answer to the criticism of

his not having sought the advice of SECWA on the desirability of agreeing to buy the

gas utility without any prior inspection of the reticulation system.  Nor was it an answer

to suggest that, if SECWA was concerned about this matter, it should have

recommended either that the agreement not proceed or that it be renegotiated.

Mr Parker had already made his determination to proceed with the arrangement very

clear indeed in his reaction to the concerns expressed about the purchase price which

he had agreed.  The end result of the claim by SECWA for breach of warranty in

relation to the condition of the gas reticulation system was that liability was denied and

the claim rendered virtually worthless when the Western Continental Group collapsed

following the share market crash in October 1987.  The Fremantle Gas Co was placed

in voluntary liquidation in April 1988.

10.29.50 It has not been feasible for the Commission to quantify SECWA's claim

for breach of warranty.  The additional cost to which it gave rise was brought about by

reason of the manner in which Mr Parker conducted the negotiations directly with

Mr Connell and Mr Goldberg and the unnecessary haste with which he saw fit to have

the negotiations completed.  That haste arose from Mr Parker's willingness to

accommodate the financial needs of Mr Goldberg.
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10.30 Controversy over the acquisition of the gas utility from the

Fremantle Gas Co and Mr Connell's role

10.30.1 A further public controversy arose in October 1986 concerning the

involvement of Mr Burke and Mr Parker in the takeover of the Fremantle Gas Co by

Mathew James.  Asked during a television interview on 9 October 1986 whether

Mr Kingsmill had been told by him, or the Premier, or any other member of the

Government, that Mr Connell and Mr Goldberg might be able to help out the directors

of the Fremantle Gas Co, Mr Parker replied in the negative.  He added that

Mr Kingsmill had answered that question publicly as well, having said he had heard

through his business dealings that there were a variety of people, including Mr Connell,

who might be interested.  Mr Parker implied by this it was merely his knowledge from

this source which had led to Mr Kingsmill's sending the directors to Mr Connell.  Asked

in the course of his evidence about this interview, Mr Parker denied that the impression

which it conveyed was that he had not said anything to Mr Kingsmill about Mr Connell.

He denied trying to hide the fact that Mr Connell had come to the Government to

indicate his interest in the Fremantle Gas Co.  He added, "[y]ou don't have to tell the full

extent of your knowledge when you answer a question".  If this approach is adopted,

however, it can lead to a distortion of the true position and this, on the basis of our

earlier findings, is what occurred in the interview.  It amounts to a repudiation of

accountability and in the circumstances was preposterous.

10.30.2 Mr Kingsmill said in his evidence that, at about this time, he became

aware of certain statements by Mr Parker which had been made public.  In those

statements, he said, Mr Parker had denied that a meeting had taken place in his office

and had also denied that either he or Mr Kingsmill had been involved in the introduction

of the directors of the Fremantle Gas Co to Mr Connell.  According to Mr Kingsmill,

he became very concerned about this issue because, not only did the directors of the

Fremantle Gas Co know that he had been responsible for introducing them, but, he said,

his own personal staff, Mr Kirkwood, Mr Heron, Mr May and the Minister's personal

staff were all aware of the fact that the meeting had actually taken place.  He said he had

no intention of denying that he had been involved in the introduction.

10.30.3 After he had seen Mr Parker's television interview, Mr Kingsmill

telephoned the Minister's office and informed Miss Allen that Mr Parker had made a

statement which he believed to be incorrect.  Miss Allen had no recollection of this

conversation.  We are quite satisfied that it occurred, because Mr Parker telephoned
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Mr Kingsmill later in the afternoon, when Mr Kingsmill was in his office with Mr May

and Mr G R Gillies, the Assistant Commissioner, Personnel and Industrial Relations, of

SECWA.  The loudspeaker on the telephone was switched on, and both Mr May and

Mr Gillies were able to hear what was said.  On the evidence of Mr Kingsmill,

Mr Parker was not aggressive initially, but tried to convince him that the meeting had

not taken place.  According to him, Mr Parker commenced by saying, "I want you to

know that I don't believe that meeting took place".  Mr Parker later became rather angry

and Mr Kingsmill said he must then have realised that the loudspeaker was on, because

he asked Mr Kingsmill to convert to the handpiece, which he did.  The conversation

finished almost immediately afterwards.

10.30.4 Mr May's recollection of the telephone call was that it related to the

accuracy of an answer made by Mr Parker to a Parliamentary question.  Mr Kingsmill,

he said, told Mr Parker that a meeting with Mr Connell had taken place in the previous

year, but Mr Parker had responded that he could not quite see what the problem was.

He said Mr Kingsmill kept on about it and Mr Parker had then said he could not recall

any such meeting ever having taken place.  Mr Kingsmill persisted and then said, "Well,

Mr May remembers it quite clearly and he's here", upon which Mr Parker said to him,

"Look would you mind picking up the telephone and we'll continue this conversation

on the telephone".  The conversation, according to Mr May, only lasted for one or two

minutes after that, with Mr Kingsmill saying only "yes" or "no".  Mr Gillies generally

supported the evidence of Mr Kingsmill and Mr May.  In particular, he could recall

Mr Parker's denying any knowledge of a meeting with Mr Connell.  When he was asked

about this telephone conversation, Mr Parker replied that he had no memory of it, but

that he had no reason to doubt it.  It would be surprising if Mr Parker had no

recollection of such a conversation, which we are quite satisfied did take place in the

terms indicated by Mr Kingsmill.  It occurred during a time of controversy on the

subject, and it involved a profound disagreement between Mr Parker and the second

most senior officer in SECWA in relation to that controversy.

10.30.5 Mr May said that, in the week following the telephone conversation, he

received a call to go to Mr Kingsmill's office.  Mr Kingsmill was in the process of

dictating a minute to Mr Parker relating to the telephone conversation which had

recently taken place, and setting out his position so far as the meeting was concerned.

He said he remembered there being a reference by Mr Kingsmill to a meeting with

Mr Connell and Mr Parker.  This was, of course, the meeting which he also had

attended.  He saw the memorandum as soon as it had been typed.  The first time he
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heard anything about it having been edited was years later when Mr Kingsmill was

making a statement to the police.

10.30.6 Mr Kingsmill claimed that he prepared a full memorandum to Mr Parker,

setting out his recollection of the matter.  He was anxious to clear his name and to deny

that any profit had been gained by him.  He was concerned that people seemed to

believe that, in some way, he had benefited financially from the introduction of the

directors of the Fremantle Gas Co to Mr Connell.  He maintained that he had included

in his original memorandum  a reference to his meeting with Mr Connell and others in

Mr Parker's office.  The memorandum, he said, came back from the Minister's office

edited with a view to amendments being made by him.  He claimed that it had been

returned with a note signed by Mr Mansfield: "Please return to me under a confidential

basis".  Mr Kingsmill asserted that his reference to the meeting with Mr Connell and

Mr Parker had been edited out of the memorandum by the deletion of a paragraph.  He

had, however, considerable difficulty in explaining where the deletion occurred and an

examination of the document suggests that it is most unlikely that it could have been

amended in the manner claimed by Mr Kingsmill, because a paragraph such as he

described could not have been removed from the document without distorting the

chronology.  Mr Mansfield expressed himself as being unable to assist the Commission,

although he accepted that the note, which he agreed was in his handwriting, was the sort

of note he could have sent had he been seeking to have a memorandum amended.  If the

memorandum had just been sent back to Mr Kingsmill in order to be filed, he said it was

most unlikely that he would have attached a note of this nature.  However, he was

"almost positive" that he would have recalled a request for an amendment, had such a

request been made.

10.30.7 Mr Kingsmill's memorandum, as finally delivered to Mr Parker,

contained no reference to a meeting with Mr Connell in Mr Parker's office.  It was not

suggested in it that Mr Kingsmill was responsible for sending the directors of the

Fremantle Gas Co to see Mr Connell.  Indeed, it suggests that the directors themselves

first expressed a wish to see Mr Connell.  No reference was made to the fact that

Mr Kingsmill had sent SECWA officers around to Rothwells to provide information

with respect to the value of the Fremantle Gas Co.  The relevant paragraph in relation

to Mr Kingsmill's meeting with the directors reads:

"We discussed the other groups [apart from the Holmes a Court

group] which may have been interested, and during this
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conversation the Fremantle Gas and Coke Company

representatives indicated they had not met Mr Laurie Connell, but

would like to do so to ascertain where he stood on this matter.  At

their request and in their presence, I phoned Rothwells to ask if an

appointment could be made for them."

10.30.8 Mr Kingsmill kept no copy of his original memorandum and,

notwithstanding Mr Mansfield's note, which we accept related to the memorandum, we

have been unable to conclude that Mr Kingsmill's evidence on this issue should be

accepted.  It does not explain the paragraph quoted above, which, we are satisfied, does

not record accurately what took place on the morning of 7 March 1985.  Essentially,

however, the memorandum was a defence against any allegation of financial impropriety

on the part of Mr Kingsmill and we are satisfied that this was the issue which was

uppermost in Mr Kingsmill's mind when he came to write the memorandum.  If his

evidence is correct, it is difficult to understand why Mr Kingsmill retained

Mr Mansfield's note although he did not keep a copy of what he claimed was his

unexpurgated memorandum.  It is also difficult to understand why Mr Kingsmill did not

raise the matter with Mr May, who, we have found, attended the meeting with

Mr Parker on 7 March 1985 and overheard the telephone conversation between

Mr Parker and Mr Kingsmill in October 1986.  This view of Mr Kingsmill's evidence

does not in any way affect our conclusion that a meeting between Mr Parker,

Mr Connell, Mr Kingsmill and Mr May took place on 7 March 1985.  Our rejection of

Mr Kingsmill's evidence regarding the alterations to the memorandum was taken into

account by us in reaching our conclusion that the directors of the Fremantle Gas Co

were sent to Mr Connell by Mr Kingsmill at the request of Mr Parker.

10.30.9 Some time later, following a Parliamentary debate, Mr Connell wrote to

the secretary of the Parliamentary Liberal Party, complaining about the terms in which

he had been referred to by a member of that Party in the Legislative Assembly.  This led

to a meeting with members of the Opposition in Mr Connell's offices on 29 October

1986.  Mr Burke's evidence was that he had held discussions with Mr Connell after the

latter had been approached by a Liberal member of the Legislative Council,

Mr P Lockyer, regarding the Fremantle Gas Co.  Mr Burke claimed that Mr Connell

asked him about the advisability of his meeting with Liberal members of Parliament.

He said he replied that he did not think it would hurt.  He denied asking Mr Connell to

meet members of the Opposition, or to "pour oil on troubled waters", as Mr Connell said

he had.  Mr Connell agreed, however, that there was no "direction" from Mr Burke that
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he should have the meeting on an issue which had now become politically sensitive.

We prefer the evidence of Mr Connell to that of Mr Burke in this respect; but whatever

the precise terms of the discussion between Mr Burke and Mr Connell, this incident

provides yet another example of the closeness of the relationship which had developed

between the two of them by this time, and it is entirely consistent with Mr Connell's

evidence of their earlier discussions on the subject of the Fremantle Gas Co and with

our view that Mr Burke was very much more closely involved in the transactions than

he has chosen to admit.

10.30.10 Mr Connell arranged the meeting.  The then Leader of the Opposition

declined to attend, because he believed it should have been held in Parliament House.

Mr Connell indicated to those present that he did not appreciate being attacked in

Parliament and told them that if there were legitimate queries which they had, they

should make direct contact with him.  He said in his evidence before the Commission

that he was not required to make any public statements in relation to the Fremantle Gas

Co and he was not required to hold the meeting.  He was not, he said, a public office

bearer, and he had no responsibilities to anyone other than himself.  He was a private

individual whose motivation was purely commercial.  Mr Connell said he thought it

desirable that his own role in the Fremantle Gas Co be played down at this time and the

meeting was part of a settling down process.  In this respect, he conceded he may well

have been prepared to dodge the issue if he had been asked a question in relation to

which he did not desire to disclose anything, and, in particular, if he had been asked

how much he had made out of the transaction.  If he had felt that questions being put to

him were not of assistance to him in his present and future commercial dealings, he said

he would have avoided them.  He made the revealing comment that, if he were under

extreme pressure and there were a commercially justifiable or strong reason why he

should not disclose the position, he would be prepared falsely to deny his involvement

in the Fremantle Gas Co transaction.  This was said in a context in which he would not

have been on his oath; but it provided another reason for our having approached

Mr Connell's evidence with caution.

10.30.11 Mr Connell denied that Rothwells ever received the share of the profits

to which it was entitled arising from the acquisition of the Fremantle Gas Co and the

sale of the gas utility to SECWA.  He explained that his real interest was in "doing

deals" and "getting them done" and that he left the collection of any share of profits to

others in Rothwells.  We heard considerable evidence regarding the raising of a fee

against Western Continental in the books of Rothwells, the manner in which that fee
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was subsequently dealt with in those books, attempts to recover Rothwells' share of the

profits and dealings by Western Continental in the shares of Vital Technology Australia

Limited, which substantially benefited Rothwells.  None of this evidence, however,

affects any of the conclusions which we have reached in relation to the substance of the

matters into which we have inquired in this term of reference.  There was, as we have

found, an entitlement on the part of Rothwells to a half share of the profits rising out of

the acquisition of the Fremantle Gas Co and the realisation of its assets.  Whether or not

Western Continental or Mr Goldberg accounted for that share is immaterial for present

purposes.

10.31 Alleged gift by Mr Goldberg to Mr Parker

10.31.1 On 20 November 1986, less than one month after the settlement,

Mr Goldberg arranged for a temporary advance from Western Continental in the sum

of $35,000.  On that day, a cheque payable to cash was drawn by the company and

cashed.  The cash was paid to Mr Goldberg.  According to Mr J S Buckley, the Assistant

Secretary of Western Continental, the advance was later repaid to the company by

Mr Goldberg by four instalments in May and June 1987.  

10.31.2 Mr Goldberg made conflicting statements concerning his use of the cash

advanced to him by Western Continental.  He told Mr N D Pope, junior counsel for

Mr Parker, that he gave $50,000 in cash, including the advance of $35,000, to Mr Terry

Burke as a donation to the Australian Labor Party.  Later, he told Mr Pope that he was

not prepared to put this material in his "declaration" and that if he were asked about it,

he would say that it was a loan.  There is no record of any such donation in the Party's

records.  Mr Burke said he had contacted Mr Goldberg, seeking a donation, some

months later, in 1987.  In the statement taken from Mr Goldberg by the officer of the

Commission, he said he could not specifically remember the cheque for $35,000 which

had been cashed on 20 November.  He said it could have been salary he took out, but

he could not remember.  

10.31.3 On the day following the advance to Mr Goldberg, Mr Parker personally

paid, in cash, a deposit of $12,980 on the purchase of a house at 12 Knutsford Street,

Fremantle.  Of the deposit, at least $12,500 was paid in $100 notes.  The evidence was

that Mr Parker produced the cash from a briefcase, which he described as "a leather

satchel, a small sort of carry satchel".
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10.31.4 On 24 December 1986, Mr Parker opened a keycard savings account at

the Commonwealth Bank in Fremantle with a deposit of $11,165 in cash, of which

$11,100 was made up of $100 notes.  In the meantime, it appears that he had purchased

a set of gold coins for $2,004, for which he also paid cash.

10.31.5 It was established that $100 notes were issued for the first time on

26 March 1984.

10.31.6 The relationship which existed between Mr Parker and Mr Goldberg, in

1986, and the proximity of the receipt of $35,000 in cash by Mr Goldberg and the

possession by Mr Parker of cash totalling more than $26,000 during November and

December 1986, raises the question of whether Mr Goldberg made a cash payment to

Mr Parker on 20 or 21 November 1986.  Mr Goldberg, in his statement to the

Commission and in one of his "declarations", has denied paying any money to

Mr Parker, and Mr Parker has strenuously denied receiving any payment from

Mr Goldberg.

10.31.7 When initially asked concerning the source of his cash, Mr Parker

claimed it was money which he had saved over a considerable period of time.  He could

not remember precisely when he started saving, but said it would have been in the

second half of 1983.  It was, he said, essentially his net worth.  He explained he had a

number of major traumas in his personal life in 1984 and, as a result, he had been saving

money in cash.  He claimed initially to have saved money given to him by his former

wife, Ms Lorraine Arcus, out of the proceeds of an insurance policy in 1983.  He said

the gift amounted to approximately $10,000, of which $5,000 to $6,000 was in cash.

He said he was also repaid by Ms Arcus, in cash, some $3,000 or $4,000 which he had

borrowed from his bank and sent to her while she was on an overseas trip.  Some of the

cash he attributed to moneys received from friends, and in particular from

Mr John Row, and some he attributed to unspent travelling allowances and to cash held

after overseas trips.  He claimed that one factor in his saving cash was the prospect of

his having to make a payment to his former wife's father in connection with a settlement

into which he had entered concerning the former matrimonial home after his marriage

had broken down.  He kept the money in a satchel in a locked drawer in his office desk.

He did not wish his father-in-law to know he had the cash funds available to him; but

claims to have retained his satchel of cash even after he had paid out his father-in-law

late in 1985 or early in 1986.
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10.31.8 We do not consider that it is either necessary or desirable to canvass in

detail the evidence given by Mr Parker regarding the origin of the cash which he held

in the latter months of 1986.  Having carefully examined the considerable amount of

evidence led on this subject, we find ourselves constrained to reject Mr Parker's

explanation as to its origin.  We found his own evidence and, in particular, the manner

in which it changed in the course of a number of appearances, unconvincing, even

allowing for all the factors, such as personal stress and ministerial responsibilities during

the critical periods, which his counsel put forward in explanation for what must be, on

any footing, extraordinary behaviour on the part of a Minister of the Crown.  We are

satisfied Ms Arcus did not pay him any such amount as he claimed.  In arriving at this

conclusion, we have had regard to the evidence of the solicitors representing his wife

and those representing himself, which evidence we accept in its entirety.  We also

accept the evidence of the Commission's accountants, which strongly indicated that

Ms Arcus could not have been the source of any significant amount of cash.  The report

of a Commission investigator suggested that it is unlikely that any significant amount

of cash would have come from his travelling allowances, as Mr Parker claimed.  We

found the evidence of Ms R M Jones, a friend of Ms Arcus, vague and unpersuasive, as

was that of Mr Row.  There was no documentation of any description in connection

with the cash which Mr Parker claimed he held in the satchel.  We accept the

significance of the various considerations put to Mr Parker by Counsel Assisting and,

in particular, the fact that Mr Parker's own financial circumstances over the period were

such that it would seem most improbable, even if he had available to him cash to put

aside, that he would have done so in the face of his liabilities and the interest accruing

on them.  Although there was evidence of Mr Parker's having provided particulars of his

assets to banks when he was seeking loans during the period when he claimed to hold

cash in his satchel, on only one occasion was any information given which could

describe substantial sums of money held in a satchel, and that was on the day before

Mr Goldberg secured the advance, when Mr Parker approached Mr N I Parsons, then

of the Commonwealth Bank in Fremantle, in relation to a loan for the house at

12 Knutsford Street, Fremantle.  He told Mr Parsons that he had other funds available

for the purchase.  The entry on the application form reads "Liquid investments (various)

$25,000".

10.31.9 Although, however, we reject Mr Parker's explanation for his possession

of a substantial amount in cash, we are unable to take the further critical step of finding

that Mr Goldberg was the source of that cash or any part of it.  The relationship to

which we have referred, and the proximity of Mr Goldberg's receipt of $35,000 and
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Mr Parker's possession in the following weeks of more than $26,000 in cash, is

insufficient on its own in such a serious matter to support a finding adverse to

Mr Parker.

10.31.10 Mr Hurley volunteered in his evidence that he was aware at some time

prior to the settlement of the Standard Chartered loan that Mr Goldberg had given "the

Minister" an amount of $50,000 in cash.  He said he did not recall whether that was just

"gutter gossip" or whether Mr Goldberg told him directly.  We attach no weight

whatever to this evidence.

10.31.11 Before leaving this issue, we should record that the Commission

communicated on a number of occasions with the solicitors acting for Mr Parker's

present wife, Ms Kim Rooney, with a view to her assisting the Commission and

arranging an appropriate time for her to give evidence.  The first request was made by

telephone on 25 March 1991 and asked that she make herself available for interview.

She was then, and is now, residing with her husband in Hong Kong.  Through her

solicitors, she claimed to be engaged as a solicitor in a large and complex court action

which rendered her unable to attend the Commission.  By letter dated 18 June 1991,

Ms Rooney offered to prepare and to provide to the Commission a statement upon those

matters which were identified as being specific matters upon which the Commission

would like her to comment.  That was not acceptable to the Commission.  By letter to

her solicitors dated 27 February 1992, Ms Rooney was requested to make herself

available to give evidence before the Commission in April 1992, or at such other time

as might be mutually agreed.  The Commission offered to sit at weekends and to send

an officer to Hong Kong to interview her.  Each request was refused.  The Commission

had no power to compel Ms Rooney to attend the Commission to assist it in its inquiries

into Mr Parker's possession of cash in 1986.

10.32 Alleged gift by Mr Connell to Mr Parker

10.32.1 During the period of the inquiry into Rothwells conducted by

Mr Malcolm McCusker QC, probably in 1989, Mr Leon Musca said he was visited by

Mr Bill Burgess, the former chairman of Rothwells and a person in whom Mr Connell

had total trust.  Mr Musca said Mr Burgess told him that the collapse of Rothwells and

the subsequent inquiry was causing him a great deal of stress.  He reminisced about his

days in Rothwells and asked Mr Musca whether he remembered how he used to keep
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a lot of cash in his room, a fact which the evidence before us clearly confirmed.  He

went on to say, according to Mr Musca:

"One day I was in my office and I received a call on the intercom

from Laurie [Connell] and he told me that he had Mr Parker in his

room, the Minister, Mr Parker, with him in his room, and would

I bring in 25".

Mr Burgess went on:

"I put 25,000 in a bag and brought it in to Mr Connell."

Mr Musca claimed that, in response to a question from him, Mr Burgess said he handed

the sum of $25,000 to Mr Connell.  He did not say that the cash was handed to

Mr Parker.

10.32.2 Mr Peter Lucas said that, within the period of 12 months prior to his

giving evidence, Mr Musca had told him of a discussion with Mr Burgess when

Mr Burgess had told him of his having been asked by Mr Connell for an amount of cash

"whether it was 20,000 cash or that sort of amount, and he had taken it in to Mr Connell

and Mr Parker was in the room and Mr Burgess left".

10.32.3 When Mr Connell was asked about cash donations, he said that the only

time he could recall a request for a cash donation had been in 1988, when he drew a

cheque for an amount, he thought, of $20,000.  He said it was for Mr Parker's campaign

or electoral office.  His evidence was that Mr Parker then requested that the cheque be

cashed and he said he arranged for one of his employees to do this.  He could not

remember Mr Parker's giving him any reason for wanting cash.  He thought it was at

about the time when Mr Peter Dowding became Premier.  In later evidence, he said he

thought that the cash was available within the office and that it was arranged by

Mr Bill Ball, one of his employees.  After Mr Musca had given his evidence, he said

that the amount in question could have been $25,000 in cash.  He denied thinking he

owed Mr Parker "a bit of a favour".

10.32.4 Mr Musca also gave evidence that, on 16 March 1988, Mr Bill Ball had

called on him and handed him a cheque drawn by L R Connell & Partners in favour of
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L Musca & Co for the sum of $20,000.  His instructions were to place it in his trust

account and to draw a cheque in the same amount, payable to cash.

10.32.5 When Mr Parker was questioned concerning this matter, he denied ever

obtaining $20,000 in cash from Mr Connell.  He said that the only thing he could think

of which even bore upon it was that, during 1988, he was seeking funds for the election

campaign for the marginal seat of Pilbara, for which he had been given some

responsibility.  He said at one stage he did speak with Mr Connell, although his

recollection was that it was later in 1988 than Mr Connell had been talking about.  He

recalled that Mr Connell had agreed in principle to make a donation, but Mr Parker did

not take the matter any further because he was becoming aware of the nature of the

financial position of Rothwells and of Mr Connell.  He said:

"In terms of him handing me over $20,000 in cash for electorate

or campaign purposes of my own, the answer is no, I have no

recollection of that whatsoever."

He said there was never an occasion, for whatever reason, that he received $20,000 in

cash from Mr Connell.

10.32.6 Inquiries by Commission officers have not resulted in any cheque or

cheque requisition being located which would corroborate Mr Connell's evidence.  So

far as Mr Musca's evidence is concerned, it was hearsay and not capable of being tested.

There was nothing in its nature to make it more likely than not to be true.  Although the

evidence of Mr Lucas rebuts any suggestion of recent invention on the part of

Mr Musca, it does nothing to enhance the strength of what Mr Burgess is said to have

told Mr Musca.

10.32.7 So far as the drawing by Mr Musca of a cash cheque on his trust account

is concerned, there is nothing to link it with Mr Parker.  The way in which that

transaction was arranged was not consistent with the evidence of Mr Connell concerning

Mr Parker's request for cash, which was made available within his office.

10.32.8 We have concluded that the evidence does not support a finding that

Mr Connell made any payment in cash to Mr Parker.

10.33 Conclusion
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10.33.1 Mr Burke and Mr Parker.  The principal findings as they relate to the

conduct of Mr Burke and Mr Parker may be summarised as follows:

(a) In late January or in February 1985, Mr Burke requested Mr Connell to

consider intervening to defeat a takeover offer by J N Taylor for the

Fremantle Gas Co. The Government did not want that bid to succeed. It was

interested in finding an alternative purchaser from whom, at some time in the

relatively near future, the Government would acquire the company or the gas

utility. It was arranged that Mr Parker would contact Mr Connell.  There was

an understanding Mr Connell would profit from the arrangement.

(b) Mr Parker contacted Mr Connell and asked him to arrange a counter offer.

Mr Parker told him that the Government wanted to acquire the company or

the gas utility in a relatively short time if the counter offer succeeded.

(c) Mr Parker provided Mr Connell with confidential information from the

Australian Bank which had been obtained by SECWA for its own purposes.

(d) Mr Parker arranged a meeting in his office on 7 March 1985 when

Mr Connell undertook to arrange a counter offer through Mr Goldberg, on the

basis that, if successful, the company or the gas utility would be onsold to a

Government agency. At this meeting, Mr Parker effectively committed

himself, or confirmed an earlier understanding, to acquire the company or the

gas utility, although there was no legally binding agreement to this effect.

Mr Connell was assured that if he could successfully engineer a takeover of

the Fremantle Gas Co, the company (or the gas utility) could be sold to the

Government or to a Government instrumentality at a profit.

(e) At the meeting, Mr Kingsmill was requested by Mr Parker to send the

directors of the Fremantle Gas Co, who were expected to call on

Mr Kingsmill later that morning, to Mr Connell.

(f) Mr Parker requested Mr Kingsmill to provide Rothwells with confidential

financial information held by SECWA concerning the Fremantle Gas Co to

assist it in arranging a counter offer.
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(g) Mr Connell arranged a counter offer for the Fremantle Gas Co through

Mr Goldberg. The counter offer succeeded.

(h) The arrangement that the Government or one of its instrumentalities would

acquire the company or the gas utility was confirmed in broad terms in an

exchange of correspondence between Mr Parker and Mr Hurley of Standard

Chartered on 10 December 1985.

(i) In May 1986, Mr Parker agreed to a request from the Fremantle Gas Co to

increase its authorised capital from $5 million to $15 million knowing that it

would enable the single shareholder to extract substantial profits from the

company and knowing that it would increase the value of the company (and

the gas utility) and benefit the shareholder and those associated with it, when

there was an arrangement for the acquisition of the company (or the gas

utility) by the Government or by a Government instrumentality and when he

knew that Mr Goldberg was interested in a sale.

(j) Without adequate knowledge and experience, and without proper advice from

Treasury or from SECWA, Mr Parker entered into negotiations with

Mr Connell and Mr Goldberg in private for the sale of the gas utility to

SECWA. He gave SECWA no prior notification of the negotiations.

(k) As a result of the negotiations, Mr Parker agreed on a purchase price for the

gas utility, which was significantly higher than its true value.

(l) Mr Parker gave SECWA no opportunity to inspect the gas reticulation system

of the utility, which it believed to be below reasonable and safe standards,

before committing it to the purchase.

(m) Mr Parker failed to advise SECWA as soon as reasonably possible of the fact

that he had reached an agreement in principle with Mr Goldberg on the

purchase of the gas utility. This failure on his part compounded the difficulty

created for SECWA by the very short period allowed for settlement under the

agreement which Mr Parker had reached. Mr Parker did not provide SECWA

with a reasonable opportunity at that time to consider the merits of a purchase

and the terms of any purchase, notwithstanding the question which had been
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raised by Mr Kirkwood and Mr Kingsmill as to the price being too high, but

directed SECWA to enter into the agreement with the Fremantle Gas Co.

(n) In a media statement issued on 19 September 1986, Mr Parker conveyed a

misleading impression of the circumstances surrounding the acquisition of the

gas utility.

(o) Mr Parker took with him on his retirement from office original documents,

the property of SECWA.

(p) Mr Burke, having initiated the acquisition of the Fremantle Gas Co through

Mr Connell, was kept aware of, and supported, the steps being taken by

Mr Parker towards the acquisition by SECWA of the gas utility.

10.33.2 The Commission found Mr Parker's evidence as to his keeping a large

amount of cash in a leather satchel in his office, unconvincing.  We rejected his

explanations for having the cash, but have been unable to identify its source.

10.33.3 The role of Mr Burke and Mr Parker was concealed from the public, who

were led to believe that, before September 1986, the Government was not involved in

the acquisition of the Fremantle Gas Co by Mathew James, and the sale of its gas utility

to SECWA. The purchase of the gas utility resulted in a substantial profit to

Mr Goldberg and Mr Connell at the expense of SECWA and the public.

10.33.4 The conduct of Mr Burke and Mr Parker was highly improper, falling

far short of the standard of rectitude to be expected of a Premier and of a Minister of the

Crown.  Mr Burke's conduct was highly improper and discreditable and he put himself

in a position of conflict which should have been obvious, especially in his dealings with

Mr Connell and Mr Goldberg.  Mr Parker's behaviour, particularly in negotiating for the

purchase of the gas utility by SECWA, was completely irresponsible and fell far short

of the competence required of a Minister.

10.33.5 Mr Connell, Mr Goldberg and donations.  The Commission finds that

the conduct of Mr Connell and Mr Goldberg was improper, particularly in respect of

donations made during 1985 before and after the success of the takeover by Mathew

James.  Political donations are covered in greater detail in chapter 26.



10 - 207

10.33.6 On 7 June 1985, about a month before Mr Goldberg won control of the

Fremantle Gas Co, one of Mr Burke's personal staff, Mrs Brenda Brush, opened on his

behalf the No 1 Advertising Account with a cash donation of $300,000 from Mr

Connell.  Mrs Brush recalled counting the money but little else, including her apparent

urgency to get it, her need for it in cash, and the secrecy surrounding it.

10.33.7 Mr Connell, who had a close relationship with Mr Burke and already had

benefited substantially from several deals, including the Northern Mining transaction,

made the donation as part of a major ALP fund-raising plan by Mr Burke in mid-1985.

Mr Connell made his donation when an arrangement existed between himself, Mr

Goldberg and Mr Parker for SECWA to buy Fremantle Gas Co or the gas utility.

10.33.8 The Commission has found that Mr Burke was well aware of this

arrangement, which he had initiated, and his conduct in suggesting that Mr Connell

donate at this time must have conveyed to Mr Connell the impression that his prospects

of profiting from the gas company deal, as well as his prospects for continuing a highly

profitable business relationship with the Government, were likely to be enhanced if he

contributed to the Australian Labor Party.

10.33.9 Mr Connell also acted improperly in making a substantial donation at

this time when he must have known that future benefits could flow from the

Government because of it.

10.33.10 On 25 July 1985, about two weeks after Mr Goldberg won control of

Fremantle Gas Co, Mrs Brush received a further $300,000 from L R Connell and

Partners.  Of this amount, $200,000 was paid into the No 1 Advertising Account and

$100,000 was kept in cash in a calico bag in a safe in Mr Burke's office.  On the next

day, Mr Goldberg's Western Continental reimbursed the $300,000 to L R Connell and

Partners.

10.33.11 The payment was made through Mr Musca's trust account to conceal the

donation in the books of Western Continental.  Mr Goldberg gave instructions to

Mr Musca that a cheque for $200,000 was to be drawn in favour of the No 1 Account

and $100,000 was to be in cash.  Mr Musca checked with Mrs Brush and was told,

"that's how he wants it".  We are satisfied that, prior to speaking to Mr Musca,

Mr Goldberg had been told that the donation was to be split in this fashion by Mr Burke,

Mrs Brush or perhaps Mr Connell.  We reject the evidence of Mr Burke that the issue
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first arose when Mr Musca telephoned Mrs Brush at the time he was speaking with

Mr Goldberg.  We have no doubt that if Mrs Brush or Mr Connell gave the instruction

to Mr Goldberg, that instruction must have originated with Mr Burke.

10.33.12 We have found that Mr Burke acted improperly in accepting the donation

from Mr Goldberg during the currency of the arrangement.

10.33.13 The Commission has also found that Mr Goldberg acted improperly in

making an uncharacteristically large donation after the Fremantle Gas Co takeover when

he was aware that he was looking to negotiate the sale of the company or the gas utility

to the Government at a profit.

10.33.14 The Commission has also found that Mr Parker sought a donation for the

Spare Parts Puppet Theatre from Mr Goldberg as early as May 1986 during the currency

of an application to increase the authorised share capital of Fremantle Gas Co, an

increase which required Mr Parker's approval.  They had subsequent discussions

concerning a donation, including a discussion on 26 August 1986 after a price had been

struck for the utility.  Mr Goldberg paid $125,000 of the promised $250,000 donation

in April 1987.  The balance was not paid, Mr Goldberg having left Australia after the

1987 stock market crash.  We do not suggest any impropriety by the theatre company

or its members in this matter.  But we have found impropriety on the part of both

Mr Parker and Mr Goldberg.

10.33.15 Government records.  We have been unable to determine responsibility

for a serious breach of propriety over the disappearance of confidential SECWA

documents about the Fremantle Gas Co.  In particular, almost no relevant documents

were found for the period between July 1985 and February 1986, a deficiency which

hindered our inquiries.

10.33.16 After Mr Parker retired from office, he retained official and original

SECWA documents which he produced to the Commission.  He was unable to give any

convincing reason why he retained originals on his own files without even placing

copies on SECWA's files.  He denied knowingly destroying or causing to be destroyed

documents from his own or SECWA's files.
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10.33.17 The evidence disclosed a clear need for guidelines defining the rights of

retiring ministers to remove documents from their offices. This topic is discussed in Part

II of our report.

10.33.18 Further matters.  Finally, reverting to the terms of reference, the

Commission reports:

(a) There are matters referred to in this chapter which are addressed in a

confidential appendix to this report; and

(b) There are a number of matters referred to in this chapter which render

changes in the law of the State or in administrative or decision-making

procedures necessary or desirable in the public interest. These matters will

be addressed in Part II of our report.

* * *


