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I

1.

By

Royal

Commission

dated

24

July

1984

and

published

in

the

Government Gazette on 27 July 1984, I was appointed "to be a Royal
Commission to inquire into and report on the following matters:

(a)

Should the laws of this State prescribe a means of overcoming
or

resolving _ deadlocks

or

disagreements

between

the

Legislative Assembly and the Legislative Council in relation to
proposed legislation?

(b)

If so, what method or methods for overcoming or resolving

such deadlocks or disagreements should be prescribed?"

2.

3.

To assist me:

(1)

Dr James Austin Thomson was appointed Counsel Assisting;

(2)

Mr Rod Wahl was appointed Executive Officer; and

0)

Virginia Moon was appointed Secretary.

The Commission was provided with a court room and office accommodation
on the 7th floor of the Central Law Courts from where the inquiry was
commenced on 28 August 1984.

4.

On 24 September 1984 Mr David Hyams was appointed Research Officer to
the Commission. Mr Hyams is a Bachelor of Jurisprudence and Bachelor of
Laws of the University of Western Australia.

5.

Dr Thomson and I worked part-time on the business of the Commission.
The other members of staff were full-ti me.

- 2-

n

6.

AND METHOD

Before trying to answer the questions posed in the terms of reference, 1
thought that 1 should do three things:

1.

acquire as much knowledge as 1 could in the relevant areas of
learning;

2.

acquire an understanding of the context in which the questions
arise. The primary or basic facts in this context are not likely
to be disputed.

They are contained in public records or

published works, but inferences drawn from or interpreta tions
or understanding of such facts may well differ; and

3.

listen to and evaluate the submissions made and arguments put
to me.

B.

The Literature

7.

I undertook as wide a study of the literature as the time limitations would
permit.

I am

indebted to Dr Thomson for having produced for me or

referred me to most of the relevant written materials in the area.

The

Bibliography contained in Volume 2 of the Report lists these materials.

The Background Papers
8.

At the first public hearing, five Background Papers prepared by the
Com mission staff were tendered by Counsel. These Papers were:

1.

History

of

Parliament

Houses

2.

Conferences of Managers

and

Relations

between

the

- 3 -

3.

Bills subject to Deadlocks or Disagreements between
the Houses

4.

Bills introduced into Western Australian Parliament
containing

Provisions

concerning

Deadlocks

or

Disagreements

5.

Deadlock

provisions

in

the

other

States

and

the

Commonwealth

9.

Regarding the background material, I would also call attention to Mr
Hetherington's oral submission 1 in which he traced the historical
development of the British notion of responsible government.

10.

The Background Papers had, in the first instance, been prepared in a short
period of time.

When Counsel tendered them, he made it clear that they

were preliminary papers made available for public comment, criticism and
discussion. They were not definitive or exhaustive and could be added to or
amended during the course of the inquiry.

At a later stage the papers were added to and varied.

11.

Copies of. the Background Papers were made available to anyone who
wanted them on request from the Com mission Offices. Announcements to
this

effect

were

made

during

the

hearings

and

advertised

in

the

newspapers.

12.

Copies of these Papers as finally settled are contained in Volume 2 of this
Report.

1

Volume 3 Part 1 pp 383-401
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The Sunmissions

13.

The

Commission

submissions.

In

advertised
the early

in

the

newspapers

inviting

written

advertisements, written submissions were

requested by 31 October and public hearings were to have been held in
November and early December. I had been requested to submit my report
by the end of December.

The time for written submissions prior to

hearings was later extended to 30 November, and the public hearings were
in fact held between 4 and 11 December 1984, with a final hearing being
held on 14 January 1985.

Notices of these changes were advertised in the

newspapers.

The time for the submission of the report was extended to the end of
January 1985.

Copies of the advertisements and particulars of their publication are
contained in Volume 3 of this Report. 2

14.

Counsel assisting the Commission wrote to a number of individuals and
organisations inviting submissions.

Copies of the advertisement notifying

the terms of reference of the Com mission and invi ting submissions were
also

sent

to

a

number

Government departments.

of

parliaments,

universities,

libraries

and

A list of the individuals and organisations

invited to make submissions is contained in Appendix A to Volume 3 Part 2.

15.

A total of 33 written submissions were received.

Twenty-one persons

appeared before the Commission as witnesses at the public hearings.

Copies of all the written submissions received and a copy of the transcript
of the public hearings are also contained in Volume 3.

2

See Volume 3 Part 1 pp 4-6 and Part 2 p 714A

- 5-

A further submission was received late in January 1985. As Volume 3 was
already being bound, a copy of this submission has been included as
Appendix C to Volume 2.

16.

All but one 3 of the written submissions received were, with the consent of
the

persons

who

made

them,

made

available for perusal at the
Com mission's Offices by members of the public. 4 The transcript was also
made available for such perusal. Announcements to this effect in relation
both to the submissions and the transcript were made during the hearings
and the fact that the submissions and transcript were so available was
advertised in the newspapers.

17.

I also had interviews in my chambers with:

(a)

Mr Bruce Okely , Clerk of the Legislative Assembly, who
clarified for me some aspects of the practices and procedures
in the House; and

(b)

Mr Bob Boylen, Mr Ross Bowe and Mr Ron Hazell of the
Treasury Department from whom I obtained a general picture
of how supply bills, appropriation bills and parts of the Audit
Act work in practice.

18.

I would like also to thank Professor Rufus Davis of Monash University who
discussed with me in my chambers matters of procedure, referred me to
some of

the relevant literature and

sent

me

copies of

papers and

documents. These are listed with the other materials in the Bibliography.

3

4

The person concerned had no objection to the submission being made
available, provided the address was obli terated and a pseudony m
substituted for his name. In the circumstances, I decided not to make the
submission available for perusal.
The submission received late in January 1985 was received on the same
basis as the other submissions but from a practical point of view, there was
little opportunity for its perusal by members of the public.
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19.

On 31 July 1984 shortly after my appointment was referred to in the
newspapers, the Hon Clive Griffiths, the President, made a statement to
the Legislative Council in which having cited the Bill of Rights 1688 he said
that the resolution of deadlocks through a Conference of Managers was
provided for in the Council's Standing Orders and "an inquiry into that
matter without posi tive authorization from Parliament [was] improper and
an infringement of its privileges ••• The simple fact of appointing a royal
commission to inquire into this matter without prior parliamentary sanction
[was] an infringement of Article 9".

He concluded the statement by saying that "unless and until the House
directed him to the contrary [he did] not propose to recognise the existence
of

the

royal

commission

or

participate

in

its

inquiry".

The

Legislative Council did not give him any directions relating to the matter
at the ti me, nor has it done so since.

20.

The

question

was,

however,

raised

on

13 November 1984

in

the

Legislative Assembly when the Minister for Parliamentary and Electoral
Reform, the Hon Arthur Tonkin, made a Ministerial Statement and tabled a
document in which the Crown Solici tor had advised that the President's
statement that the appointment of the Royal Commission was contrary to
Article 9 of the Bill of Rights, was "entirely without merit in law".

The

Hon Andrew Mensaros, the Opposi tion spokesman, responded. He thought it
"improper of

the

Government

to

commission a

judicial

arm

of the

Government - which a royal commission undoubtedly is - to give an opinion
on the proceedings of the legislative arm of the Government...

If the

Government were genuine, it would have firstly consul ted the Opposi tion ...
and received its agreement about the outside inquiry.

Secondly, it would

have consulted the Opposition and received its agreement for the terms of
reference".5

5

For full text of the statements see Western Australian Parliamentary
Debates (1984) pp 3955-3957
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21.

In addition, the appointment was questioned in three letters.

22.

In a letter dated 27 November 1984, 6 Sir Charles Court, replying to an
invitation to make a submission said that after having giving the matter
careful thought he had "come to the conclusion that the appointment of the
Royal Commission [was] ill-advised". Matters between the two Houses "and
particularly deadlocks or disagreements between the Legislative Assembly
and the Legislative Council are matters for the two Houses to determine"
said Sir Charles.

He viewed "with grave concern any suggestion that

somebody outside Parliament should attempt to prescribe such matters".

23.

In a letter dated 29 November 1984 7 addressed to the Executive Officer of
the

Commission,

the

State

President

of

the

Liberal

Party

of

Western Australia, Mr Barry J Payne, stated that as a matter of principle,
the Liberal Party believed it was improper for the Royal Commission to
have been appointed without the initiative or even agreement of both
Houses in a

matter of Parliamentary deadlocks which could only be

resolved legally by the legislature; and that the Liberal Party noted with
concern the manner in which the Administration had constituted the terms
of reference. For these reasons, the Party asked the Commissioner to note
their objections in principle and their intention to

make no further

representations to the Com mission.

24.

In a letter dated 30 November 1984 8 addressed to the Executive Officer of
the Commission, the Leader of the Opposition, Mr Bill Hassell, stated:

"As the period within which submissions could be made to the Royal
Commission

into

Parliamentary

Deadlocks

was

extended

until

30th November, apparently in order to enable the Opposition to

6

7
8

See Volume 3 Part 2 pp 739-740
Ibid P 772
Ibid pp 769-771

make a submission, I believe it to be appropriate that the reasons
why no such submission has been made by the Opposition should be
communicated to you."

The decision of the Opposition was, said Mr Hassell, "solely due to the
manner in which the Commission had been appointed and the Terms of
Reference it had been given".

He asked for the burden of the letter to be

communicated to the, Royal Commissioner.

He then commented on the terms of reference.

These comments will be

discussed in Section IV below.

He concl uded the letter by stating:

"Unfortunately

the

Government

decided

to

proceed

without

consulting either the Opposition or the Legislative Council.

In the circumstances I trust this letter will make it clear that the
Opposition had good reasons for not making a formal submission."

The letter does not contain any express statement that the appointment
was considered improper.

25.

I do not propose to consider the propriety of my appointment. Having been
appointed to enquire and report on the questions raised by the terms of
reference, I shall do so.

IV

COMMENTS ON THE TERMS OF REFERENCE

In General
26.

Sir Charles Court (see paragraph 22) did not comment on the terms of
reference.

Mr Mensaros (see paragraph 20) did refer to the failure of the

Government to consult and obtain the agreement of the Opposition to the
terms of reference, and in his letter (see paragraph 23) Mr Payne stated

-9-

that the Liberal Party noted with concern the manner in which the
Administration had constituted the terms of reference. But the Leader of
the Opposition discussed the terms with some degree of particularity (see
paragraphs 32 and 39).

27.

The National Party of Australia (W.A.) did not directly criticise the terms
but in a letter 9 to me Mr Ferguson, the Deputy General President and
Director of Policy stated that the National Party of Australia was of the
opinion that before deadlock resolving provisions were included in the
Consti tution Act, the whole question of the Upper House role should be
addressed; it would be premature to introduce constitutional change prior
to full consideration of the need, if any, and the direction such changes
may take; and the inclusion of deadlock provisions is one aspect that would
be examined by their Constitution Committee within the wider context of
its review of the role and privileges of the Council.

28.

Dr Campbell Sharman and Mr John Hearman, C.M.G., each also commented
on the terms of reference. Mr Hearman's comments are more conveniently
dealt with later (see paragraph 33).

29.

Dr Sharman said that the terms seemed "desiqned to distort an appreciation
of the real nature of the enquiry". In reality the Commission was enquiring
"not ••• into aspects of the legislative process but ••. into the relationship
between the executive on the one hand and the legislature on the other".
This according to Dr Sharman was "amply demonstrated by the fact of •..
the inquiry itself, which would be a constitutional impertinence if it were
simply enquiring into relationships between the houses of parliament".l0

9

See Volume 3 Part 2 p 773

10

Ibid pp 643-644 and 651-655
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30.

Section 34 of the Constitution Act provides:

"The Legislative Council and Legislative Assembly, ••• shall each
adopt Standing Rules and Orders, joint as well as otherwise, ••• for
the

mode

in

which

said

Council

and

Assembly

shall

confer,

correspond, and communicate with each other, ••• and all such Rules
and Orders shall by the said Council and Assembly respectively be
laid before the Governor, and being by him approved shall become
binding and of force. III 1

31.

Both the Council and the Assembly have adopted Orders for Conferences of
Managers.

Background Paper 2 explains the procedures and lists the bills

which have been referred to Conferences.
32.

In his letter (see paragraph 24) Mr Hassell said:

"The first Term of Reference implies that the laws of this State do
not prescribe a means of overcoming or resolving deadlocks or
disagreements between the Legislative Assembly and the Legislative
Council in relation to proposed legislation.

I know from my own experience and observation that the laws of the
State already

prescribe a means of overcom ing deadlocks and

di sagreem en ts.

Any implication to the contrary is regrettable."
Mr Hassell apparently had in mind the provisions relating to Conferences of
Managers.

11

The full text of the section is included in the Background Paper 2 in
Volume 2
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33.

Mr Hearman also felt that the first term of reference could be misleading,
because people could assume from reading it that there was "no machinery
in existence or contained in law for the resol ution of differences between
the two chambers". Mr Hearman did have in mind the provisions relating to
Conference of Managers.

34.

The question of the status of the Standing Orders was raised with several
witnesses.l 2 Are they "laws" which prescribe a means of overcoming or
resolving deadlocks or disagreements between the Houses in relation to
proposed legislation? Each House makes its own orders and may from time
to time change them.

Each House may also suspend any or all of its

orders. The Houses have also made Joint Standing Orders.

35.

A number of witnesses 13 asserted that Conferences of Managers were not a
means for resolving deadlocks; that they were a process in negotiating to
find agreement, and that a deadlock did not arise until it was clear that
agreement was not possible or the procedures seeking the agreement,
including Conferences of Managers, had been exhausted.

12

13

See Volume 3 Part 1 pp 203-208, 416-418 and 475-476, and Part 2
The question is also discussed by
pp 526-528, 629-631 and 686-688.
Mr Peter Johnston in his written submission. See Volume 2 Appendix C
See Volume 3 Part 1 pp 125, 440, 475, 489 and Part 2 pp 627-629
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36.

The word "deadlocks" is not a technical one. It has no statutory or
established legal definition.l 4 "Deadlock" is defined in The Oxford English
Dictionary (1933) as:

"A condition or situation in which it is impossible to

proceed or act; a complete standstill "; and in The Macquarie Dictionary
as:

"I.

standstill.

a state of affairs in which progress is impossible; complete
2.

ParI. Proc.

a tied vote on a motion with no chance or

opportunity for a change in the allocation of votes that would break the
tie".

37.

The word "disagreements" as I construe the terms of reference does not
require me to inquire into or question proceedings in Parliament or the
ways in which the Houses communicate with each other. I take the word in
the context as being synonymous with deadlocks and the phrase "deadlocks
and disagreements" as encompassing the types of situations dealt with in
provisions of the Constitutions of the Commonwealth and the States of
New South Wales, Victoria and South Australia.

The texts of these

provisions are included in Background Paper 5. As a matter of convenience
in the Report, I shall use the word "deadlocks" instead of the full phrase.

14

The word is discussed at some length by the Royal Commission into the
Constitution Act 1934 Tasmania - see the Commission's Report (1982)
paragraphs 5.30 to 5.38 (pp 21-23). Mr Peter Johnston in his submission
cites Gibbs .I's judgment in the P.M.A. Case (Victoria
v
The
Commonwealth and Connor) (1975) 134 C.L.R. 8. At P 144 of the report,
Gibbs J says: "••• The term 'deadlock', although commonly used in this
context, [i.e., the context of section 57 of the Commonwealth Constitution]
is perhaps misleading; to invoke s. 57 it is not necessary that the busiiess
of Parliament should have come to a complete standstill or that the
proposed law as to which disagreement exists should be one of vital
importance. It is more accurate to say that under s, 57 a Bill that has
originated in the House of Representatives may in certain circumstances
become law notwithstanding that it has not been passed by the Senate.
The circumstances in which that exceptional result may be achieved are
set out in detail in s, 57."
See also discussion of the term in Background Paper 5 p 145
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38.

But the issues of whether or not the Standing Orders are "laws"; and
whether Conferences of Managers are means of overcoming or resolving
deadlocks

as

well

as

disagreements,

or

are

merely

procedures for

negotiating or seeking agreement, are issues for which I believe I do not
need precise answers. I would be taking a very faccid view of my terms of
reference if I read them as precluding me from continuing with the inquiry
because I was persuaded that the Standing Orders could be described as
laws and that Conferences of Managers could be regarded as a means of
settling deadlocks between the Houses, The terms of reference have been
framed in the knowledge of the existence of the Standing Orders and the
provisions for Conferences of Managers, and I read them as requiring me if
such orders can be described as laws and as laws which do provide a means
of overcoming or resolving deadlocks or differences, to inquire whether the
laws should also prescribe other methods.

Other Terms of Reference Suggested
39.

In his letter (referred to in paragraph 24), the Leader of the Opposition
wrote:

"Had the Parliament been consulted it may have considered that the
question could have been addressed by Terms of Reference couched
in

more

adequate language

to

fit

the

circumstances.

More

appropriate Terms could have been :-

'On the basis that this State has a bicameral system and that
deadlocks

and/or

disagreements

between

the

two

Houses

of

Parliament are likely to occur from time to time in relation to
proposed legislation currently before Parliament, in what manner
may the existing laws of the State which provide or purport to
provide a means of resolving such deadlocks and/or disagreements be
al tered for the public benefi t and advantage?'

This would recognise that there is in fact a bicameral system within
the Parliament of Western Australia and that there are some means
of overcoming deadlocks and disagreements prescribed by law at the

- 14 -

present time. It would, however, also require the Royal Commission
to

exercise

professional

judgement

in

seeking

to

put

before

Parliament manners and methods whereby the existing law may
conceivably be improved.

This would entail the Royal Commission studying the methods of
overcoming deadlocks and disagreements used in other States and
countries where there is a bicameral system.

Although no exact

parallel involving two elected Houses of Parliament may be found
that does not mean that appropriate recommendations for the
guidance of Parliament could not have been made.

Any such Terms of Reference ideally should be based on a resolution
of both Houses of Parliament, as this would then clearly indicate the
desire of Parliament to have some expert advice in this area."

40.

Mr Hearman also suggested that the terms of reference should have been
different. In his opinion 15 "the Terms of Reference might have been
something like this:

(a)

Are

the

existing

rules

and

procedures

for

resolving

or

overcom ing deadlocks between the Legislative Council and
Legislative

Assembly

in

respect

to

proposed

legislation

adequate and satisfactory?

(b)

In the event of the answer to question (a) not being an
unqualified "Yes", what alterations in details or principle
should be adopted?"

15

See Volume 3 Part 1 pp 196-200

15 -

41.

While the abolition of the Upper House was adverted to in some submissions
and in the evidence 16 it was accepted by all the witnesses save one 17 that
the terms of reference did not lay the way open to a recommendation for
the Upper House to be abolished, and I take the firm view that the terms of
reference are based on the existence and continuation of a bicameral
system.

42.

Regarding Mr Hassell's statement as to what his suggested terms would
entail, I construe my terms of- reference as enabling me as part of my
responsibility to do what he suggests should be done, that is, to study the
methods

used

in

other

States

and

countries which

have

bicameral

systems,18 accepting that there will be no exact parallel.

43.

The terms of reference may well have been expressed differently and
possibly more precisely but if they had been as suggested either by
Mr Hassell or by Mr Hearman, I believe I would have adopted the same
method and procedure as I have adopted, and the answers I would have
given to the questions would in effect have been the same as the answers I
propose under my present terms.

16

See Volume 3 Part 1 pp 107-110, 254 and 502-503, and Part 2 pp 519 and
521

17

Ibid Part 2 pp 529-534

18

In Australia, the Federal Parliament and each of the State Parliaments
other than Queensland are bi-cameral. Queensland, the Northern Territory
and the Australian Capital Territory have uni-cameral systems. Of the
more closely related countries, Great Britain and Canada have bi-cameral
systems, though the Canadian provinces are uni-cameral as is
New Zealand. For a more extensive list of bi-cameral and uni-cameral
systems see "Parliaments of the World" Edited by the Inter-Parliamentary
Union, Table 1 pp 12-17 (1976, MacMillan Press, London)
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v
44.

The

questions

in

the

terms

of

reference.,

could

raise

di fferent

considerations depending on whether the deadlocks occur with regard to:

(a)

supply bills; or

(b)

other bills; or _

(c)

constitutional amendments. 1 9

A.

Supply Bills

45.

Section 46(5) of the Constitution Acts Amendment Act 1899-1983 20 states:

"Except as provided in this section the Legislative Council shall have
equal powers with the Legislative Assembly in respect of all bills."

The first four subsections of the section lim it the Council's powers relating
to money bills:

(1)

"Bills appropriating revenue or moneys21 or imposing taxation
shall not originate in the Council;

19

The
terms of
reference
of
the
Royal
Commission
into the
Constitution Act 1934 Tasmania (1982) which also inquired into "means for
the settlement of deadlocks" between the Houses, specified three types of
bills:
"Money Bills, Bills generally and Bills otherwise affecting the
Constitution, powers or privileges of" either House.

20

The full text of the section is included in Appendix B to Volume 2 of this
Report.

21

The Constitution Act in section 72 provides that (subject to certain charges
not here relevant) "the Consolidated Revenue Fund shall be appropriated
[and presumably only appropriated] to such purposes as any Act of the
Legislature shall prescribe". See also section 64 of the Act.
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(2)

The Council "may not amend Loan Bills or Bills imposing
taxation or Bills appropriating revenue or moneys for the
(Emphasis
added.)22

(3)

The Council "may not amend any Bill so as to increase any
proposed charge or burden on the people";

(4)

The Council "may at any stage return" to the Assembly any bill
which it may not amend, requesting amendment.

Subsections (6) and (7)23 then prohibit "tacking,,:24

Bills appropriating

revenue or money for the ordinary annual services of the Government shall
deal only with such appropriation; and bills imposing taxation shall deal
only with the imposition of taxation.

22

Until 1977 there had been a comma after the word revenue. Why it was
removed I do not know. In the Acts Amendment (Parliament) Bill 1983, it
was proposed (in section 11) that the word "the" be deleted from the phrase
"the ordinary annual services".
The reason given for the proposed
amendment in the second reading speeches (see 1983 Western Australian
Parliamentary Debates p 4901) was: "The phrase 'ordinary annual services'
is used instead of "the ordinary annual services" to allow the deadlock
resolution machinery to apply to the several Bills in a Budget and to apply
if a Government chose to present several different money Bills in a year,
for example, a mini-budget, or the like. Just as the existing Constitution
guards against the insidious practice of tacking other matters onto money
Bills so, too, do these proposed reforms."

23

There are two other sub-sections. Some of the witnesses were asked to
comment on sub-section 9 but I do not think either sub-section is
sufficiently relevant to warrant discussion in the Report.

24

"Tacking" does not appear to have been a matter of great concern in
Western Australia. Any attempts at "tacking" would apparently be soon
recognised by members of Parliament.
When a question relating to "tacking" was put to Senator Evans he said (see
Volume 3 Part 1 p 621) "••• when something is being tacked, the whole
world recognises it. Certainly, the whole political world •••", But he added
that he made it clear that he was basing this view on his experience in the
Federal Parliament.
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46.

Bills appropriating revenue or moneys for the ordinary annual services of
Government constitute a separate category of money bills.

47.

The annual Appropriation Acts - there are usually two of them:
Appropriation (Consolidated Revenue Fund) Act and
(General Loan Fund) Act

the

the Appropriation

are normally passed in September or October

after the Budget Speech and discussion of the Estimates of Revenue and
Expenditure.

They _contain specific appropriations for the financial year

which commenced on the immediately preceding 1st July.

48.

Moneys required for the Government to continue its ordinary services from
1 July until the Appropriations Acts are passed are provided by a Supply
Act,25 which in effect grants as a general apporpriation an advance on the
moneys which

it is expected will

in

due

course be

granted in the

Appropriations Acts later in the year.

49.

If there is a sitting of Parliament early in the year, an autumn sitting, a
supply bill is introduced and passed then.

50.

When there is no autumn sitting (for example in election years) and
consequently no Supply Act passed before the commencement of the
financial year, a supply bill cannot be introduced until the beginning of the
Budget Session which starts late in July or early in August.

In such

circumstances, there will be a period of ti me when there will be no moneys
authorized for Government services by any Act of the Legislature. 26
51.

The Audi tAct 1904-1984, section 31 provides:

"No money shall be drawn

from the Public Account except under appropriation made by law,

~

by the

authority of the Governor." (Emphasis added)

25

26

See e.q., the Supply Act 1984 (Act No 1 of 1984, assented to 17 May
1984). It is a short Act, just three sections, and authorizes the issue and
application "as supply granted to Her Majesty" for the financial year
1984-85 of sums from the Consolidated Revenue Fund, the General Loan
Fund and the Public Fund.
Supra n 21
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52.

It was this section that prior to 1978 had apparently been relied on for

"carryon" supply, that is, the appropriation of moneys during the hiatus
periods when no Supply Act had been passed before the beginning of a
financial year.

53.

In 1978 section 31A was introduced into the Audit Act.

In effect the

section provides supply for the first two months of the financial year if no
appropriation has already been made by law (i.e., an Act of the Legislature)
but the amount is limited to one-fifth of the expenditure authorized by the
Appropriation Act of the previous year.

The section thus requires the

Government if a Supply Act has not been passed earlier in the year, to
ensure that it is passed by the end of August, unless the Appropriation Acts
have been passed by then, and this would be extremely unlikely.

54.

In introducing the Bill for the inclusion of section 31A, Sir Charles Court
who was Treasurer at the time, stated 27 that he had for some time had
doubts about the legality of the then "est.ab lished practice".

He had

requested the Under Treasurer to consult the Solicitor General on the issue
and they had advised that successive governments had been in breach of
section 72 of the Constitution in granting supply retrospectively (that is, in
those years in which no Supply Act had been passed before 1 July).

55.

The issues raised by the "or" in section 31 of the Audit Act were put to
several witnesses. 28 None of them would have supported the use of the
section as a means or method of resolving deadlocks over supply. Mr Black,
for example, thought that "the electorate would take great exception, quite
rightly, to major political issues being resolved by means like this", 29

27

See Western Australian Parliamentary Debates (1978) pp 1284 et seq.

28

See Volume 3 Part 1 pp 216-218, 447-449 and Part 2 pp 616-617

29

Ibid Part 1 p 449
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56.

What

precisely

Government"

constitutes

has

not

lithe

been

a

ordinary
question

annual
of

services
great

of

concern

the
in

Western Australia. The question was raised with some of the witnesses but
they were not keen to pursue it. 3D

57.

The

question has been extensively considered in the context of the
In his submission to the Tasmanian Royal
Australian Constitution. 31
Commission in

1982~

Western Australia,

a copy of which he submitted to the Commission in
Senator Peter Rae,
discusses
the
question. 3 2

Senator Rae had also prepared a paper "The Senate and Supply" for
consideration at the meeting of Standing Comm ittee 0 of the Australian
Constitutional Convention in Adelaide in 1983.

A copy of this paper is

attached to Senator Rae's subm ission,

58.

Appended to Senator Rae's paper is a copy of The Compact of 1965, the
statement by the Treasurer to the House of Representatives, listing "those
appropriations for which, in the opinion of the Government and its legal
advisers, a good case could not be made out for the view that they were for
the ordinary annual services of the Government". (Emphasis added.) There
would be "a separate Bill, subject to amendment by the Senate, containing
appropriations for expendi ture on -

(a)

The Construction of public works and buildings;

(b)

The acquisition of si tes and buildings;

30

See Volume 3 Part 1
Part 2 pp 621-622

31

See the Proceedings of the Australian Consti tutional Convention, Volume 2
Standing Committee 0 Reports, Adelaide 1983
pp 68-85.
Also the
Proceedings of the Convention and Standing Committee Reports, Perth
1978 pp xxvii, 85-147

32

See Volume 3 Part 2 pp 786-787

pp 99-100, 186-187, 218-219, 410-411, 441 and
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(c)

Items of plant and equipment which are clearly definable as
capital expendi ture;

(d)

Grants to the States under section 96 of the Constitution;

and

(e)

New policies not authorised by special legislation. Subsequent
appropriations

for

such

items

will

be

included

in

the

Appropriation Bill not subject to amendment by the Senate."

59.

It is apparent that bills appropriating moneys for the ordinary annual
services of government are of particular significance in considering the
questions raised by the terms of reference.

If the Council (or the

Assembly) refuses to pass a bill imposing taxation or a loan bill, the
Government would be able to carryon. The State's revenue would continue
to come in. It does not need annual legislation to keep it flowing. But if
supply for on-going services is not appropriated, the Government would
face a crisis.

60.

In the submissions the expressions "supply" or "supply bill" were used
freely.

What was generally contemplated was a bill appropriating revenue

or moneys for the ordinary annual services of Government.

I shall in the

report use the expressions with this meaning.

B.

Other Bills

61.

Other bills include all bills other than supply bills or bills coming within the
ambit of section 73 of the Constitution Act. Thus other bills would include
money bills other than supply bills. 33

33

But note that the A.L.P. (W.A. Branch) and the State Parliamentary Labor
Party (W.A. Branch) would include all money bills in the one category - see
paragraph 147 below. See also paragraph 148: and the Trades and Labor
Council would include industrial matters with money bills.

22

62.

The question of treating Public Health measures as a separate category was
raised at the hearings but not pressed. And though there were clai ms that
. party policies had been frustrated by Opposition majorities in the Council,
there was no suggestion that bills for which a government claimed a
mandate 34 should be dealt with in a separate category with different
methods of resol ving deadlocks.

.onsti tuti 10nal Amendments
63.

Section 73 of the Constitution Act 35 imposes on Parliament "manner and
form" requirements relating to various provisions of the Constitution Act.
Bills to change these provisions while the manner and form provisions
remain in force, can only become law if they have been passed in the
manner and form required. 36 Thus, for example, a bill to abolish or reduce
the number of the members in either House would, at present, require the
concurrence of an absolute majority in each House and the approval of the
electors at a referendum.

It would also have to "be reserved by the

Governor for the signification of Her Majesty's pleasure thereon".

VI

PARLIAMENT, THE EXECUTIVE AND THE PARTIES

Parliament

64.

From a Legislative Council consisting of the Governor and four official
members in 1832, the Legislature of Western Australia has developed into

34

For some discussion of mandates, platforms and manifestos, see Volume 3
Part 2 pp 699-700. See also Volume 3 Part 2 pp 705 and 731

35

The text of the section is included in Appendix B to Volume 2. The manner
and form requirements of section 73 have been examined by the High Court
in W.A. v Wilsmore, (1982) 40 A.L.R. 213 and the W.A. Supreme Court in
A.G. (W.A.) v W.A. [1982] W.A.R. 241

36

And see Colonial Laws Validity Act 1865 section 5.
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its present form with an elected Legislative Council of 34 members and an
elected Legislative Assembly of 57 members. 37

65.

The Council cannot be dissolved.

The Assembly can (Constitution Act

section 3), and on its dissolution all its members vacate their seats.
The Electoral System 38

66.

Members of the Legislative Council are elected for six years,39 members
of the Assembly for the term of the Parliament, that is, three years 40
unless Parliament is sooner dissolved.

67.

Each of the members of the Assembly is elected from a separate Electoral
District.

There are thus as many members as there are Districts.

The

members of the Council are elected from Provinces each of which contains
a number of the Assembly Electoral Districts.

There are at present

seventeen Provinces each returning two members. Elections are held every

37

See sections 5 and 18 of the Constitution Acts Amendment Act 1899, as
amended.
See too Background Paper 1 in Volume 2 in which this
development is outlined. Section 18 is included in Appendix B to Volume 2

38

How the electoral system developed is traced in the paper "Electoral
Reform Since 1829" by David Black. A copy of the paper was included as
part of Exhibit 35 and was tendered as part of the combined A.L.P.
(W.A. Branch) and State Parliamentary Labor Party subm ission,
The
exhibit comprises the papers delivered during Parliament Week (1984) at
the Seminar on Progress Towards Parliamentary Democracy in Western
Australia.

39

See section 8(2) of the Constitution Acts Amendment Act 1899 as amended

40

See section 21 of the same Act in Appendix B to Volume 2
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three years 41 for half the number of the members of the Council.

In

recent years the elections have been held at the same time as the elections
for the Assembly. 42

68.

The Electoral Districts Act 1947, as amended, divides the State into three
Areas and specifies the number of Electoral Districts for each area:

0)

the Metropolitan Area has 30 districts;

(i i)

the Agricultural, Mining and Pastoral Area has 23;

and

(iii)

the North-West Murchison-Eyre Area has four.

The boundaries of the districts in the first two of these areas are fixed by
Commissioners appointed by or under the Act. The boundaries of those in
the third area are specified in the Act.

69.

The Act also provides how many Provinces there will be in each area:

CD

the Metropolitan Area has seven, each consisting of four or
five complete and contiguous electoral districts;

(ii)

the Agricultural, Mining and Pastoral Area has eight each
consisting lias far as possible" or two or three complete and
contiguous electoral districts; and

41

42

Until 1965 there used to be fewer provinces each returning three members
with elections every two years. The elections could therefore not be held
usually at the same time as the elections for the Assembly.
In the event of an early dissolution of the Assembly, there could be
problems in holding simultaneious election. The problems would be greater
if there were two early dissolutions.
The statutory provisions
(Electoral Act section 66) enable but do not require simultaneous elections
so the elections would then probably not be held simultaneously. And see
Volume 3 Part 1 pp 455-456 where David Black comments on the matter.
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(iii)

the

North-West

Murchison-Eyre

Area

has

two,

each

consisting of two of the four districts in the Area.

70.

The total enrolments for the Areas and the averages for the provinces and
districts in each in 1983 were: 43

Enrolment

Average
Total

Per District

Legislative Assembly:

Metropolitan

513,146

17,015

Ag, Min, Pastoral

210,792

9,165

30,287

7,572

754,225

13,232

N-W, M-Eyre

STATE

Average
Legislative Council:

Per Province

Metropoli tan

513,146

73,307

Ag, Min, Pastoral

210,792

26,349

30,287

15,144

754,225

44,366

N-W, M-Eyre
STATE

43

Total

The particulars are taken from the table on p 68 of Exhibit 35 - see
footnote 38
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71.

Members of the Legislature who, from

time to time, constitute the

Executive Government are appointed under section 43 of the Constitution
Act Amendments Act.

The section empowers the Governor in Council to

make appointments to "the fifteen principal executive offices of the
Government" which are "liable to be vacated on political grounds".

At

least one such office must be held by a member of the Legislative
Council.

The persons who are appointed to these offices are members of

the party or coalition which has the majority in the Assembly.

They

consti tute the Cabinet.
The

72.

l-"'~lrtjl'!~

The political parties in the early years of the Colony were not well
defined. The Parliamentary Handbook contains a diagram 44 showing when
they started and the changes that came about. Political party lines were
established in the Assembly by 1904. 45 Labor was the first to establish
itself.

The Labor Party was constituted in 1901.
The Liberal Party
46
followed in 1905
and the Country Party in 1914. There were in the early
years movements of members from one party to another and each of the
parties went through name changes.

In 1955 the Democratic Labor Party

broke away from the Australian Labor Party (the earlier Labor Party) and
since 1978, there have been splits in the National Country Party (the
earlier Country Party).

44

The diagram "Movement of Poli tical Parties in Western Australia since
1890" will be found at p 241 of the (1980) Handbook and covers the period
1890 to 1978. It appears to be an updated version of the diagram contained
in the booklet, "The Western Australian Legislature" by G T Bolton and
Ann Mozley (A. N. U. 1961)

45

See Ralph Gore: "The Western Australian Council 1890-1970, Aspects of a
House of Review" (unpublished M.A. Thesis, presented in 1975,
History Dept, U.W.A.)

46

Though the term "Liberal Party" did not come into general use until 1911,
see Background Paper 1 in Volume 2 at p 20
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73.

The Council as part of the bicameral system had been created to protect
rural and business interests and to check any radical, measures of the
Assembly. It was, until as late as 1963, elected on a property franchise 47
but from as long ago as 1915 it had, like the Assembly, came to be elected
It did, however, maintain "a tradition of
independence from party" for some while. 48 This tradition has weakened.

on

political party lines.

Party influences are, now strong.

Liberal members of the Council attend
party meetings and decisions are made in the party room. 49 And Labor
members attend Caucus meetings, and Labor Party discipline is strong.

74.

Over

the last 80 years,

that is, since 1904 when party lines were

established, Labor (or the A.L.P.) has held the majority of the seats in the
Assembly and so been in power as the Government for 37 years.

The

Liberals (either alone or in coalition) have been in Government for the rest
of the time. Labor has never had a majority in the Council.

75.

Particulars of the states of the Parties in the two Houses, that is, of the
numbers of members belonging to the different parties, are provided in the
tables appended to Background Paper 1.

47

F or particulars see Background Paper 1 in Volume 2; "Electoral Reform
Since 1829" by David Black, part of Exhibit 35 and the Gore thesis already
cited

48

Ralph Gore in the thesis already cited states at p 248 that it was this
tradition that led Council members as late as July-August 1973 to resist
pressure to have Supply rejected to force an early election. See also
Background Paper 1 in Volume 2 at p 60-63

49

E.g., in 'The West Australian' of 6 November 1984, Mr Mensaros is reported,
as the Opposition spokesman on electoral affairs, as having said:
"When Liberal governments were in power Council members dealt with
Government business in the part)' room.
Over the years there had probably been as much Liberal-proposed
legislation rejected in the party room as there had been Labor legislation
rejected in the Council."

28

Disputes between the

76.

~

I-'UU:>t~:::i

Background Paper 1, History of Parliament and Relations between the
Houses, contains some particulars of the disputes between the Houses.

77.

The disputes in the main have related to the powers of the Houses under
section 46 of the Constitution Acts Amendment Act and in particular to
the Council's powersreqardlnq money bills. The Council can "at any stage"
return a bill which it cannot amend, requesting amendment. 50 The issue
has been whether the Council can "press" a request if it has not been
granted.

The Council has insisted that it can.

that the Council has the right.
including a

The Assembly has denied

In 1921 a bill was passed by the Assembly

clause which sought to amend section 46 by including a

provision under which the Council would "not be entitled to repeat, press or
insist" on its requests for amendment of money bills.

The bill was passed

by the Council after the clause had been taken out. The issue has not yet
been resolved. 51

78.

There have been only three occasions on which the Government could be
said to have been faced with the possibility that Parliament might not pass
a money bill and therefore with a potential financial crisis which could
have forced it to resign:

In 1907 the Moore Government was faced with a serious shortage of funds
after the Council had laid aside the Land Tax Assessment Bill in 1906 and
again in 1907.

The bill was eventually passed under the title of the Land

Tax and Income Tax Act later in 1907.

50
51

Supra paragraph 45 for particulars of section 46(5)
See Background Paper 1 in Volume 2 for subsequent disputes on the issue.
See also the paper "Money Bills - Proceedings between the Legislative
Council and the Legislative Assembly" prepared in 1967 for the information
of the members of the Council by J B Roberts, Clerk of the Council at the
time.
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In 1922 a motion in the Council that the Annual Appropriation Bill be
deferred for six months was defeated only on the casting vote of the
President.

On neither of these first two occasion was the issue a political party issue.

79.

But on the third occasion, in 1973, it was a political party issue.

52

It was

moved in the Assembly that the supply bill be deferred until "after the
Government has given the necessary undertakings to the satisfaction of the
Parliament to ensure that a State General Election will be held on or
before October 6, 1973'\

The bill was passed on the casting vote of the

Speaker. It was passed in the Council too but only after the Leader of the
Opposition in the Council had asserted the right of the Council to deny
supply in an appropriate case and the Government had made a statement
that it had no intention of delaying the election due in 1974 to the limit of
the time available to it.

VII

DEADLOCK RESOLVING PROVISIONS

~

Introductory

80.

In Australia there are deadlock resolving provisions in the constitutions of

HERE

four of the six bicameral legislatures. The relevant sections are included in
Background Paper 5 in Volume 2. 53 The steps that have to be taken are

52

For particulars see Background Paper 1 in Volume 2.
The matter was referred to several times in the Press, e.q,
Sunday Independent
5th
and
12th
August 1973,
Sunday Times - 5th August 1973, Daily News - 9th and 16th August 1973,
The West Australian - 10th, 14th, 16th, 22nd and 23rd August 1973

53

And see Table 3 "Present Structure of State Parliaments" in The Role of
Upper Houses Today, Proceedings of the Fourth Annual Workshop of the
Australasian Study of Parliament Group (1983) p 42. The Table in addition
to information about the structure of the Parliaments provides information
relating to power over money bills, deadlock provisions and requirements to
change Council in each State.
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outlined below.
shorthand way

In these outlines, I have used the word "rejects" in a
to

include fails

to

pass (or does not pass) or makes

amendments which are not acceptable to the other Chamber.

Tasmania,

like

Western

Australia,

has

no

such

provisions

though

recommendations

for the inclusion of such were made by a Royal
Commission in 1983. 54 A copy of these recommendations is also included
in Background Paper 5 in Volume 2 and the recommendations are outlined
in paragraph 103 of this report.

Queensland, the Australian Capital Territory and the Northern Territory
have unicameral systems. So too has New Zealand. 55

Great Britain also has statutory deadlock resolving provision.

These are

also outlined below.

54

Royal Commission into the Constitution Act 1934 Tasmania

55

Canada has a bicameral legislature but its Senate is a fully nominated body
and comparisons would not be helpful - and see The Modern Senate of
Canada 1925-1963 by F A Kunz (1965, University of Toronto Press). See
also The Parliamentarian (1984), Volume 65 pp 47 et seq. In a recent
report - the Report of the Special Joint Committee of the Senate and the
House of Commons on Senate Reform (January 1984) (Canadian Parliament)
- it has been recommended that the Senate should be elected directly by
the people and should have only a suspensory veto. The Congress of the
Uni ted States of America is also bicameral:
The Uni ted States
Constitution contains no deadlock resol ving provision.
I have not in the Report considered any other legislative systems. A
number of them are discussed in the Report of the Study Group of the
Commonwealth Parliamentary Association on "The Role of Second
Chambers" in The Parliamentarian (1982) Volume 62 pp 199-305
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Great Brit.ain
81.

Section 1 of the Parliament .Act 1911 has provided the model 56 for the one
month suspensory veto of money bills. If such a bill, having been passed by
the House of Commons, is not passed by the House of Lords within a month
after it is sent to that House, it may be presented for the Royal Assent.

82.

Under section 2 of Jhe same Act, any other bill passed by the House of
Commons in three successive sessions, sent up to the House of Lords at
least one month before the end of each session, and rejected on each
occasion by the Lords, could have been presented for the Royal Assent
after the third rejection, provided there had been at least two years
between the first second reading in the Commons and the date on which the
bill was passed by the Commons at the third session.

By an amendment to the Act in 1949,57 the number of sessions at which the
bill had to be passed by the Commons and rejected by the Lords was
reduced to two, and the ti me between the first second reading and the
second passing of the bill by the Commons was reduced to one year.

83.

The House of Lords thus cannot now veto a bill absol utely; it can delay a
money bill for one month and a bill other than a money bill for just over a
year.

56

Compare, however, the provisions in New South Wales. See paragraph 89

57

Parliament Act 1949
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monwealth

84.

The Commonwealth Senate is a States' House. 58

It is "composed of

senators for each State, directly chosen by the people of the State voting
••.

as

one electorate" (Commonwealth of

Australia Constitution Act

section 7) using a proportional representation voting system.

85.

The Constitution does contain provisions limiting the power of the Senate
relating to money bills 59 but does not contain any special provisions for the
resolution of deadlocks over such bills.

It does, in section 57, contain

provisions for the resolution of differences when any proposed law is passed
by the House of Representatives and not by the Senate; and section 128 60
which

deals with

the

"Mode

of

altering

the

Constitution" contains

procedures by which a proposed amendment may

be submitted to

a

referendum even though one House "rejects or fails to pass it" or passes it
with amendments unacceptable to the other.

86.

At the hearings, Counsel put to a number of those who made oral
submissions a list suggesting that there are eleven steps involved in
section 57. The following list, worded somewhat differently, contains these
steps:

58

See generally, C Sharman: The Australian Senate as a States House, (1977)
12 Politics 64; H V Emy:
The Politics of Australian Democracy:
Fundamentals in Dispute (2nd ed 1978) pp 192-200; J Uhr: The Australian
Senate and Federalism:
A Research Note (paper delivered to 3rd
Federalism Project Conference, A.N.U. Feb 1983)

59

The li mitations are si mil ar to those that apply in Western Australia - see
paragraph 45

60

The text of these sections are included in Background Paper 5 in Volume 2
at pp 142 and 164-165
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1.

The House of Representatives passes the bill;

2.

The Senate rejects it;

3.

There is an interval of three months;

4.

The House of Representatives again passes the Bill in the sa me
or the next session;

5.

The Senate again rejects the Bill;

6.

There is a double dissol ution
- the Governor General "may" dissolve both Houses;

7.

The elections for the House of Representatives and the Senate
follow;

8.

The House of Representatives again passes the bill;

9.

The Senate again rejects it;

10.

There is a joint si tting of the two House;

11.

The bill [if it has been affirmed by an absolute majority of the
total number of members of both Houses] is presented for the
Queens Assent.

87.

The appropriateness of the section to resolve deadlocks over supply bills
because of the delay involved in the procedure has been questioned.

88.

Under section 128 an amendment to the Constitution requires an absolute
majority in each House and after its approval by both Houses, submission to
a referendum within not less than two nor more than four months.. At the
referendum the proposed amendment needs the approval of the majority of
electors voting and the support of the majority of the States, that is, in the
majority of the States the majority of the voters must have approved of it.
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But if one House and not the other passed the proposed amendment, then
the procedural steps 1. to 5. referred to in paragraph 86 apply with some
qualifications. Either House can initiate the bill and it has to be passed by
the House which initiated it by an absolute majority on each occasion.
A fter the bill has failed in the second House for the second ti me, the
Governor General

~

submit it to a referendum and the same provisions

regarding the support of the majority of electors voting and the majority of
States apply.
New South

89.

W~I.,.~

New South Wales now has an elected Legislative Council of 45 members 61
fifteen being elected at a time on a proportional representation system
with the whole State as one electorate. The members hold office for three
Assembly terms.

The Legislative Assembly consists of of 99 members elected from 99
separate electoral districts.

The term of each Assembly is four years

unless sooner dissolved.

The State has in its Consti tution separate provrsions for the resolution of
deadlocks relating to money bills and deadlocks relating to other bills. 62

90.

The State's money bills provisions, section 5A of the Consti tution Act, are
based on the Bri tish Parliamentary Act 1911. But the section applies not to
all money bills but to "any Bill appropriating revenue or moneys for the
ordinary annual services of the Government". With regard to such bills the
Council has but a one month suspensory veto.

61

It started with a nominated Legislative Council and went through a stage of
a Council elected by the two Houses at a joint sitting. And see Background
Paper 5 in Volume 2 for a short historical outline of how it developed

62

The text of these sections are included in Background Paper 5 in Volume 2
at pp 105-107
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91.

Section 58 of the Constitution which deals with bills other than bills to
which section 5A applies, contains the same first five procedural steps that
the Commonwealth Constitution contains, but after the fifth step the
section provides for:

6.

A free conference of managers:

if after that there is no agreement;

7.

The Governor may convene a joint sitting of the Houses to
deliberate but not vote;

8.

The Assembly may direct that the bill be submitted to a
referendum.

E.

Victoria

92.

Victoria has a Legislative Council of 44

members returned from 22

provinces each of four districts; and a Legislative Assembly of 88 members
returned from 88 districts.

93.

The

Constitution

Act 1975 contains provisions for the resolution of
deadlock. It also (in sections 62-64) limits 63 the Council's powers relating
to money bills but it does not contain separate provisions for the resolution
of deadlocks relating to such bills.

94.

The deadlock resolving procedures are contained in sections 66-68.

Until

the beginning of 1985 when the Constitution (Duration of Parliament) Act
1984 came into effect, the steps that had to be taken to resolve a deadlock
relating to any bill were:

63

The limitations are similar to those that apply in all the Australian
bicameral systems
see paragraph 45.
See also the Victorian
Parliamentary Debates on the Constitution (Duration of Parliaments) Bill
(No 2) 1984. A copy of the bill is included in Volume 3 Part 2 pp 753-763
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1.

The Assembly passes the bill;

2.

The Council rejects it;

3.

The Assembly is dissolved;

4.

The (new) Assembly passes the bill again;

5.

The Council for a second time rejects it;

6.

The Governor "may" dissolve the Council
- after such dissolution

7.

The Assembly passes the bill yet again;

8.

The (new) Council again (i.e., for the third time) rejects it;

9.

The Governor may convene a joint sitting at which an absolute
majority may pass the bill.

95.

The Constitution (Duration of Parliament) Act 1984 in effect introduced
fixed terms for the Assembly - four years with a minimum of three years
subject to specified exceptions; equated the tenure of members of the
Council to two Assembly terms; and provided for simultaneous elections for
the two Houses. 64

96.

The Governor can under the new Act dissolve the Assembly before three
years have elapsed, but only:

64

The subjects of fixed terms and of simultaneous election have been
extensively considered and discussed, especially in the context of the
Commonwealth Parliament - see e.q., Standing Committee D, Papers
relating to the Constitutional Alteration (Fixed Term Parliaments) 1982 in
Proceedings of the Australian Constitutional Convention (Vol 2) (Adelaide
1983); Fixed Term Parliaments, Proceedings of the Third Annual Workshop
of the Australian Study of Parliament Group (1982)

- 37 -

1.

if there has been a vote in the Assembly of lack of confidence
in the Government; or

2.

under the provisions of the new sections 66 and 67 (dealt with
in paragraph 98 below); or

3.

if

a

bill

dealing

only

with

"the

appropriation

of

the

Consolidated fund for the ordinary annual services of the
Government" has been rejected by the Council or not been
passed by the Council within one month of its having been sent
up.

97.

Thus though there are no provisions relating directly to deadlocks over
supply,

if the Council refuses supply and forces the Assembly to an

election, half the members of the Council will face the electors at the
same time.

98.

The 1984 Act also substi tuted new sections 66 and 67 for the old ones. The
steps in the procedure now are:

1.

The Assembly passes a bill;

2.

The Council rejects it;

3.

The Assembly resolves that the bill is a "Bill of special
i rnpor tance";

4.

The Assembly passes the bill again
- and endorses it with its resol ution;

5.

The Council rejects it again;

6.

The Governor may dissolve the Assembly
- and half the seats in the Council become vacant at the same
time.
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F.

South

99.

The Legislative Council in South Australia consists of 22 members elected
eleven at a time on a proportional representation basis with the whole
State as one electorate and using a list system.

The members hold office

for six years.

The House of Assembly consists of 47 members returned from 47 electoral
districts with

each

House

continuing

for

three

years unless sooner

dissol ved.

100.

Section 41 of the Constitution Act 1934-1982 provides for the "Settlement
of Deadlocks".65 There are no provisions dealing separately with deadlocks
relating to money bills.

The steps in the procedure are:

1.

The Assembly passes a bill;

2.

The Council rejects it or makes amendments unacceptable to
the Assembly;

3.

There is a general election of the Assembly;

4.

The Assembly again passes the bill;

5.

The

Council

again

rejects

it

or

makes

unacceptable

amendments;

65

The text of this section is included in Background Paper 5 in Volume 2 at pp
120-121.
The marginal note to the section reads "Settlement of
Deadlocks".
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6.

The Governor may either:

(a)

di ssol ve bo th Houses; or

(b)

issue writs for the election of two additional members
for each Council District.66

101.

There is at present before the South Australian Parliament a bill (the
Constitution Act Amendment Bill (No 2) 1984) to amend the Constitution
somewhat along the lines of the Victorian Constitution (Duration of
Parliament) Act 1984.

The bill seeks to introduce fixed terms - four years for the Assembly which
is not to be dissolved unless three years at least have elapsed, or it is being
dissolved pursuant to section 41 or to a motion of no confidence in the
Government and no alternative Government can be formed within seven
days of the motion.

Eleven members of the Council, if the new bill

becomes law, will, except when the Council is dissolved pursuant to
section 41, retire each time the Assembly is dissolved or expires by
effluxion of time.

A member elected to the Council after a double

dissolution under section 41, will, however, not be required to retire if the'
Assembly is dissolved, unless three years have elapsed since the 1st of
March in year in which the member was elected.

In effect, this would

mean that Council members would not have to retire if the Assembly is
dissolved within the first three years of its term, pursuant to a motion of
no confidence in the Government.

66

As a result of the enactment of Act No 77 of 1982, the whole State now
constitutes "a single Legislative Council electoral district". Section 41 of
the Constitution Act does not seem to have been incidentally amended.
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102.

In Tasmania, the Legislative Council consists of nineteen members elected
from nineteen Divisions. There are annual elections in six year cycles - in
three Divisions each year for five consecutive years and then in four
Divisions in the sixth year. Members hold office for six years. The Council
cl ai ms to be independent.

Candidates for the Council, other than Labor

candidates, are not endorsed by parties.

The Legislative Assembly consists of 35 members returned from five
Districts

using

a

transferable vote.

proportional

representation

system

with

a

single

The life of each Assembly is four years unless sooner

dissolved.

103.

Regarding money bills, the 1982 Royal Co mmission recom mended 67 a six
weeks

suspensory

veto

for

supply

and

appropriation

other

than

appropriation for new policies and taxation.

104.

Regarding bills other than money bills or Constitutional Amendments, its
recommendation involved the following steps:

1.

The Assembly passes the bill;

2.

The Council does not pass it within three months of its receipt
from the Assembly;

3.

The Assembly declares it a "pr-escribed bi ll'";

4.

The Council does not pass the "prescr-ibed hill" within six
months of its having been so declared;

67

The full text of the Commission's recommendations
Background Paper 5 in Volume 2 at pp 127-132

is

included

in
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5.

There is either:

(a)

a referendum on the bill or an agreed question;
or

(b)

6.

dissolution of the Assembly;

The new Assembly may present the bill for the Royal Assent
within three months of the first sitting of the Assembly after
the return of the election writs even though the Council has
not passed it.

But there should be no stockpiling of bills.

105.

Regarding

Constitutional

Amendments,

the

Royal

recommended that such amendments should only be

Commission

made if the bill

proposing the amendment had been passed:

(a)

by a two-thirds majority in each House; or if this requirement
was not satisfied, then

(b)

by a majori ty in each House followed by a referendum; or if
this requirement was not satisfied, then

(c)

by a two-thirds majority in one House on two occasions
followed by a referendu rn,

VIII

WESTERN AUSTRALIAN DEADLOCK RESOLVING BILLS THAT
HAVE FAILED

106.

There have been several proposals in the past for the inclusion in the
Western Australian Constitution of provision for the resolution of deadlocks
between the Houses.
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107.

The issue first arose when responsible government with a bicameral system
was being considered in the late 1880's. Governor Broome in a despatch to
the

Secretary

of State

recommended

that

the

Assembly

should

be

empowered having passed a bill by a two-thirds majority to send it to the
Governor for the Royal Assent even though it has not been consented to by
the Council.

The proposal apparently referred only to money bills and

there was to be no tacking.

108.

There have since then been eight attempts to prescribe methods for
resol ving deadlocks between the two Houses. These are briefly outlined in
the following paragraphs. Further particulars are contained in Background
Paper 4.

109.

The Constitution Act Amendment Bill 1902 68 was introduced by the then
Premier, Walter James. It proposed a method similar to that contained in
section 57 of the Commonwealth Constitution. (See paragraph 85.)

The bill was defeated in the Council on the second reading.

110.

The

Consti tution

Act Amendment Bill

1903 was also

introduced by

Premier James. It was similar to the Bill of the previous year but provided
that there should be a dissolution of the Assembly to test public opinion
before the Government could proceed to a double dissolution.

The Bill was abandoned after amendments had been proposed by the
Council.

68

The research staff, in the time available, have not been able to find either
this bill or the bill mentioned in the next paragraph.
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Ill.

The Initiative and Referendum Bill 1913 was introduced when Labor was in
Government

under

Premier

John

Scadden.

It proposed

that a bill

introduced on a petition supported by 15% of the voting popula tion, should,
if it were passed by the one House but not the other, be then submitted to a
referendum.

If the popular vote was in favour, the bill could then be

presented for the Royal Assent.

The Bill failed in the Council.

112.

The

Constitution

Acts

Amendment

Bill

1937

Mr T J Hughes, at the time an Independent member.
joint sitting for any deadlocked bill.

was

introduced

by

The bill proposed a

It also proposed that the Council's

powers relating to money bills be limited to a suspensory veto in much the
same way as the powers of the House of Lords had been limited by the
Parliament Act 1911.

Bills, other than money bills,could be presented for

the Royal Assent if having been twice rejected by the Council they were
passed by the Assembly for a third time in the next Parliament and again
rejected by the Council.

The Bill lapsed with the end of the session before its third reading and was
not revived.

113.

The Constitution Acts Amendment Bill 1944 (No 2) introduced when the
Labor Government was in power under Frank Wise as Premier, proposed
measures si milar to those proposed in the 1937 bill.

The Bill was defeated in the Council.

114.

The Constitution Act Amendment Bill 1945 (No 2) which was a modified
version of the Bill of the previous year, was again introduced by the Labor
Government.

Once again it was defeated in the Council.
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115.

The

Constitution

Acts

Amendment

Sir Hal Colebatch in the Council.

Bill

1946 69

was

introduced

by

The provisions were similar to those

contained in the 1937, 1944 and 1945 Bills except that for other bills there
would have to be a general election of the Assembly intervening between
the second and third ti mes the bill was passed by the Assembly, and when
the bill was brought up for the third time in the Assembly, it would require
an absol ute majority and those voting for it would have to represent
electoral districts containinq at least half of the electors enrolled for the
Assembly.

The bill was defeated in the Council on its second reading.

116.

The

most recent effort was the Acts Amendment (Parliament) Bill
introduced in 1983 by the Labor Government. It proposed: 70
(a)

in relation to a "money bill" (which was defined as meaning "a
loan Bill, a Bill imposing taxation, or a Bill appropriating
revenue

or

moneys

for

ordinary

annual

services

of

Government") that the Council's powers should be l i mited to a
suspensory veto of one month,

(b)

in relation to any bill (including a "money bill") that if the
Council rejected it, the Assembly could, after not less than
three months from the day on which the bill was transmitted
to the Council, pass the bill again and then if within two
months of it being transmitted to the Council for a second

69

A copy of this Bill too has not been found (and see footnote 68).
outline has been extracted from the second reading speech.
Western Australian Parliamentary Debates Volll7 (1946) pp 770-776

70

The full text of the Bill and the Minister's second reading speech are
appended to the Joint Submission of the A.L.P. (W.A. Branch) and the
State Parliamentary Labor Party (W.A. Branch). See Volume 3, Part 1
pp 307 et seq.

The
See
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time the Council rejected it, a "deadlock" would be deemed to
have arisen, and the Assembly could resolve either that the bill
be

submitted

to

si multaneously

a

referendum

dissol veda

If

or

that

the bill

both

Houses

be

is approved at the

referendum or if it is passed again by the Assembly after the
double dissolution, then it may be presented for the Royal
Assent without the consent of the Council.

If

the

manner

bill

proposed

and

form

constitutional

procedures,

amendm ents

under

section

72

involving
of

the

Constitution or any other Act, then it must on each occasion
have been passed by an absolute majority in the Assembly to
create a deadlock.

And if it was of a kind referred to in

section 73(2) then there would not be a double dissolution but
the deadlocked bill could be submitted for a referendum.

This Bill was also defeated in the Council.

117.

The steps to be taken under the provisions proposed in the bill are:

1.

The Assembly passes the Bill;

2.

The Council rejects it;

3.

The Assembly again passes it in the same or the next session
but not less than three months after having first transm itted it
to the Council;

4.

The Council again rejects it;

5.

A deadlock is deemed to have arisen - on the expiry of two
months from when the bill was transm itted to the Council for
the second ti me;
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6.

7.

The Assembly passes a resolution for either:

(a)

a referendum; or

(b)

a double dissolution (but not if it was a section 73(2) bill).

In the case of:

(a)

On approval by the electors the bill is presented for the
Royal Assent;

(b)

The

bill

if

again

passed

by

the

Assembly

may

be

presented for the Royal Assent.

IX

THE SUBMISSIONS

D

ANSWERS TO THE FIRST QUESTION

Introductory
118.

During the course of the inquiry and in this Report as a matter of
convenience, the term "witness" has been used to describe a person who
appeared before the Commission and the record of the proceeding has been
referred to as the "transcript of evidence".

But no one was subpoenaed.

All those who appeared did so voluntarily. And no one testified on oath or
affirmation. Indeed, there was no dispute on any matter of primary fact.

119.

I would also like to emphasise that while I have attempted in some of the
following paragraphs to summarise parts of some of the submissions, the
full text of all the wri tten submissions and the transcript of the public
hearings are contained in Volume 3.
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120.

I have already (in paragraphs 22 to 24) discussed some of the letters which I
have regarded as being in a separate category.

Of the remaining 31

submissions,71 two (Mr Adam and Mr Veszely) can be taken as having
answered the first question in the terms of reference with a categoric
"No". Consequently, for them no further questions arose. Mr Hearman also
said "No" but followed with suggestions relating to the second question.
And Dr Campbell Sharman also answered the first question "No" but with a
possible exception.

The other 27 persons who made submissions or gave

evidence would have answered the first question "Yes" though in some
cases this could only be inferred and a number of those who said "Yes" felt
they were not in a position to suggest what method or methods should be
prescribed.

121.

What I have pointed out in the previous paragraph should not be taken as a
suggestion that the answers to the questions can be found by counting the
numbers.

In any event, the answers could not have been found so simply.

And there are additional considerations:

First, there is the controversy

relating to the propriety of the inquiry and the fact that the Opposition
have stood aloof; and then, the fact that there has not been a great
response by the public in spite of the extensive advertising.

This lack of

response may have been due at least in part to the aloofness of the
It may also have been due to the technical nature of the
questions themselves.7 2

Opposition.

71

I have not included Mr Peter Johnston's letter e i ther, He said that his
comments were made "largely from the point of view of observations of a
constitutional counsel".

72

For example, Mr Tennant in his evidence stated (see Volume 3 Part 1
p 265) that it would be difficul t to have a survey because the chances are
people would not understand the question, and (at p 266) that the reply he
got fro m his workmate when he asked for food for thought before appearing
before the Commission was, "I would'nt have a clue what you've outlined".
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McUaIPp()rtiorlml~nt

122.

and the Electoral System

The Western Australian Electoral System has been criticised as being
"malappcrtioned'',

By whatever index it is measured,73 it is said, it is the

most malapportioned in Australia.

The word "malapportioned" is used to

describe the differences in the numbers of electors in the electorates,
electorates with large voter populations returning the same number of
members as electorates with smaller such populations.

123.

A number of the witnesses referred to this malapportionment.

Some

submitted that because of it there was a greater need for means of
resolving deadlocks. Others submitted that the methods for the resolution
of deadlocks depended on the sort of electoral system which applied. And
some based their submission on an expectation or even condition that the
electoral system would be changed.7 4

124.

I accept that it is probably due to the electoral system at least in part that

the Labor parties have till now not been able to obtain a majori ty of seats
in the Council and consequently that the number of bills that fail in the
Council increase when there are Labor Governments. I also accept that the
existing electoral system is relevant to the questions in the terms of
reference
considered.

as

part

of

the

general

context

in

which

they

must

be

But I do not construe those terms as requiring or perm itting

me to enquire into the fairness or otherwise of the electoral system or to
make recommendations for changes in it.

73

For a table to illustrate this "malapportionment", see Colin A Hughes
1977-1983
Supplement to A Handbook of Government and Politics,
Research School of Social Science, A.N.U. A copy of the table is included
in the paper by Dr Dean Jaensch contained in Exhibit 35 and Exhibit 36 (and
see footnote 38).

74

See Volume 3 Part 2 pp 519-559, 603-631, 764-768 and 830-831
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125.

The case for answering "No" to the first question Oeaving aside for the
moment the case put by Dr Sharman) may be summarized thus:

*

The present constitutional system has worked well.

*

There have been n~ serious dislocations of parliament.7 5

*

Disagreements between the two Houses are a healthy sign.

*

The system is constructed to prevent hasty and ill-considered

legislation.

* It
126.

has not suffered from a lack of deadlock resolving provisions.

Dr Campbell Sharman in his submission stressed that "the ability to create
and

maintain

deadlocks

is

a

critically

important

characteristic of our parliamentary process.
called

deadlocks,

forsaken".

He

the

notion

referred

to

of

an

and

Without the threat of so

independent legislature

the system

in

desirable

must be

the United States where

"deadlocks are the normal state of affairs within the legislature, and
between the legislature and the executive.

These differences of opinion

are not only taken for granted but are relished as the measure of vibrant,
active and effective legislative pr-ocess", He continued, "Accordingly, it

75

Mr John Hearman in his submission stated that he was not aware of any
poli tical leader in Western Australia having suggested at any election that
he would be unable to govern if elected because of obstruction from the
Council
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might be appropriate to put the complaints about deadlocks in proper
perspective and to see them for what they are - an attempt by the
executive branch to suppress the independence of the legislature".7 6

127.

Dr Sharman did, however, see as

desirable that the Upper House should

have a majority which was unsympathetic to the Government of the day or
"to put it more accurately [could not] be taken for granted".7 7 The "major
problem with the present Legislative Council is that it only operates
effectively when the Labor Party is in power in the Lower House".7 8 He
seemed to favour a proportional representation system for the Council, the
importance lying in that it would be likely to produce disagreements
between the Houses. 79 But he did not regard a change in the electoral
system as a deadlock resolving mechanism. 80

128.

He

also saw a "possible exception" to his "No" answer to the first

question: this related to "disagreements between the houses which result in
the blocking of supply or similar measures designed to force a government
to the people at a time not of its choosing". In his view in such cases, "it
might be appropriate to amend the Constitution Act to permit some form
of double dissolution but this is neither an urgent nor a particularly
important measure".

76

Dr Sharman expanded on this theme in his oral submission. At pp 656-657
of Volume 3 Part 2, for example, he says: "I think the thrust of my
submission is that I am in favour of deadlocks. I do not see why either
house should prevail ••• What I feel is important is that there not be a
coercive mechanism by which the will or desire of one house - and usually
that is the one with the Government majority - shall prevail over the
opinion of the other•••• by and large it is in the interests of all parties to
come to some solution most of the time and indeed where there is no
agreement, then it is usually in the interests of one party that there be no
resolution in which case the difference or agreement persists until such
time as it is in everybody's interests."

77

See Volume 3 Part 2 p 658

78

Ibid p 661

79

Ibid p 663

80

Ibid p 665
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129.

When Dr Sharman appeared before the Commission in response to questions
from Counsel, he explained his posi tion further. In the course of answering
the questions put to him, he said: "My assessment is that there are people
on both sides of politics who would agree that such a disagreement over
supply should involve the double dissol ution of both houses.
would be one back from that.

I would agree with that.

My posi tion

I think that is a

reasonable situation, but I would not mind if there were no provision.
would not mind if the upper house had the si tuation that it has now, that
the upper house can force the government to the polls without itself going,
but I see that there is some perceived unfairness in the situation."
added

that

he

had

mentioned

the

matter because

He

there was broad

agreement that a double dissolution procedure might be considered in those
extreme circumstances, but, he continued: "I would not wish it to detract
from my general position that I believe the ability of the upper house to
create and maintain deadlocks is a vital part of the legislative process in
our state." 81

De

The "Yes" Case

130.

In the joint submission of the Australian Labor Party (W.A. Branch) and the
State- Parliamentary Labor Party (W.A. Branch),82 there are nine reasons
«a) to 0)) listed in favour of an affirm ative answer to the first question.

(a)

0 isagreements between the two Houses have been frequent.

(b)

The Upper House has tended to act as a House of obstruction
for partisan advantage.

In support of this reason a table was submitted with particulars
of bills rejected by the Council under the last five premiers.

81

See Volume 3 Part 2 p 678

82

Ibid Part 1 p 299
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Number

Hawke Government

6 years

20

Brand Government

12 years

1

Tonkin Government

3 years

21

Court/O'Connor Government

9 years

Nil

Burke Government

(c)

21 months

6

The powers of the Upper House are contrary to the practice of
responsible Government.

(d)

The

lack

of

deadlock

resolution

mechanisms

can

cause

instability.

(e)

The Upper House is malapportioned and therefore does not
properly represent the will of the people.

(f)

Most

(g)

There may be a need for temporarily unpopular Government

other
mechanisms. 83

parliaments

have

deadlock

resolution

measures.

83

Certainly of the bicameral systems in Australia this is so, four to two.
And if one were to add Great Britain, the Canadian Federal Parliament and
the United States Congress, it would still be so, but only just, five to four Western Australia, Tasmania, Canada and the United States having no such
mechanisms
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[The main thrust of the case made in the submissions of the
Australian Council on Smoking and Health 84 and the other
witnesses 85 who were concerned with public health measures
could be taken as supporting this reason.]

(h)

The lack of a deadlock resolution mechanism obstructs change
and thereby hinders legislative adaptation and evolution to
accommodate

changing

circumstances.

Governments

are

forced to seek faster alternative non-Parliamentary pathways
to their promised goals and to govern by administrative fiat.

0)

Negotiations

between

requires confidence

the

Commonwealth

and

the

State

that agreements entered into can be

translated into law at the State level.

131.

At

the

hearings,

the

submission

was

explained

and

amplified

by

Mr Hetherington, Mr Vincent and Mr Beahan.

132.

Mr Hetherington traced historically the development of the notion of
responsible government in Britain and submitted that the notion was firmly
based in the Western Australian system of Government as well, with the
legislative

initiative

resting

with

the

democratically

elected

Lower

House. "An upper house with equal powers to those of the lower house" he
In a
said, "contradicts the principles of responsible government n • 86
bicameral

parliament

in

a

system

of

responsible

government,

Mr Hetherington argued the relationship should be that of an executive
government through the Lower House which it controls with an Upper

84

See Volume 3 Part 1 pp 29-89

85

Ibid Part 1 pp 228-253 and Part 2 pp 560-608 and 733-738

86

Ibid P 393
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House which can delay or modify the Government's legislative measures:
the Upper House should not be able to block or frustrate the legislative
program me of the Government. But, he said, "the upper house has to be an
upper house designed with the convervative principle built into it in some
way.,,87

This could be achieved by electing half the members each three

years on a system of proportional representation.

133.

Mr Vincent at the hearinqs submitted (among other things) that:

Western

Australia

has

no statutory

provisions for

the resolution of

deadlocks; "the legislative Council has not been acting as a house of review
but merely as an extension of the party political basis of the assemblY"j88
consequently when Labor has been in Government, bills which co mprise
"major planks,,89 in

its policy

controlled

the

Council;

highlighted the need

have

been rejected by an

malapportionment

of

the

Opposi tion

electorates

"has

for deadlock resolving mechanisms"j90 and "the

principle is particularly important when it comes to money bills.,,91 - "a
hostile legislative council can, in relation to money bills, in this State bring
the State to its knees by simply refusing to pass money bills •.• ,,92

134.

And Mr Beahan at the hearing expanded on the reasons listed in the written
submissions and discussed the proposals made in it.

87

See Volume 3 Part 1 p 407

88

Ibid p 428

89

Ibid pp 458-459

90

Ibid p 470

91

Ibid p 471

92

Ibid p 473
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135.

Others 9 3 also referred to the principle of responsible government and the
need for an answer "Yes" to the first question, particularly with regard to
supply bills.

As Professor Rydon put it:

"Limiting the upper house's power over supply

bills to a suspensory veto has been widely recognised as a desirable
corollary to the combination of responsible government and bicameralism".

And in his written submission David Black said: "Personally I believe that
no Upper House in the Westminster system should have the right to defeat
legislation designed to appropriate money for 'ordinary annual services of
government' (though I would allow a short period of delay, say one month).
If the possession of a majority in the Lower House is the sine qua non of

forming the executive government the loss of that majority should I
consider be the only means by which executive power should be forfeited."

The Role

136.

the Upper House

In several submissions reference was made to the role of the Upper House.
Its proper role, it was submitted, was as a house of review.

The general

thrust of the arguments appeared to be that to fulfil this role it did not
need powers enabling it to block legislation, especially supply bills.

Hence

the need for means to overcome or resolve deadlocks.

137.

Once again to quote Professor Rydon:

"Some of the original jurisdictions

for upper houses are no longer acceptable.

Originally seen, as having two

purposes, to represent the established interests in Society and so act as
houses of review, they now have to be justified on the second score. To act
as houses of review they have to complement rather than conflict with
lower houses and the power to reject supply or force governments to the
people is not necessary for the role."

93

See also Volume 3 Part 1 pp 173-195 and Part 2 pp 741-751 and 764-768
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138.

In their joint submission, the Labor Parties also list the functions they
consider appropriate to the Council as a second chamber. 94 These as they
acknowledge, are taken from what is referred to as the Bryce Report. 95

139.

The subject of the Role of the Upper House has been extensively considered
It has recently been discussed by the Study Group of the
Commonwealth Parliamentary Association 96 and by the Australian Study of

elsewhere.

Parliament Group.97

140

Paragraphs 5 and 6 of the Bryce Report are as follows:

"5.

The Conference entered on its task by considering how far its
members were agreed as to the functions appropriate to a
Second Chamber, as to the elements that ought to be present
in it, and as to the place it ought to fill in the scheme of the
Constitution, and it was found that agreement existed upon the
following poin tsr-

94

See Volume 3 Part 1 pp 296-297

95

The letter from Viscount Bryce, as Chairman of the Conference on the
Reform of the Second Cham ber, reporting to the Pri me Minister
[c2.9038]. What is included in the submission is paragraph 6 of the Report
with some variations to bring it into context

96

The Report
pp 199-309

97

See "The Role of Upper Houses Today", Proceedings of the Fourth Annual
Workshop of the Group held in 1983.
Printed at the University of
Tasmania.

is

contained

in

The

Parliamentarian

(1982)

Vol LXIII

See also the introduction entitled "A Theory of Second Chambers" in the
book "The Modern Senate of Canada 1925-1963" by F A Kunz (1965
Uni versi ty of Toronto Press)
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Functions Appropriate to a Second Chamber.

6.(1)

The examination and revision of Bills brought from the
House of Commons, a function which has become more needed
since, on many occasions, during the last thirty years, the
House of Commons has been obliged to act under special rules
li miting debate.

(2)

The

initiation

of

Bills

dealing

with

subjects

of

a

comparatively non-controversial character which may have an
easier passage through the House of Commons if they have
been fully discussed and put into a well-considered shape
before being submitted to it.

0)

The interposi tion of so much delay (and no more) in the
passing of a Bill into law as may be needed to enable the
opinion of the nation to be adequately expressed upon it. This
would be specially needed as regards Bills. which affect the
fundamentals of the Constitution or introduce new principles
of legislation, or which raise issues whereon the opinion of the
country may appear to be al most equally divided.

(4)

Full and free discussion of large and important questions,
such as those of foreign policy, at moments when the House of
Com mons may happen to be so much occupied that it cannot
find sufficient time for them.

Such discussions may often be

all the more useful if conducted in an Assembly whose debates
and

divisions

do

not

involve

the

fate of the Executive

GovernmenL"

141.

There would be few, if any, who would dispute that the Council should fulfil
the functions referred to in paragraphs (1) and (2) and a modified version of
paragraph (4); that it should be a house of review; a house for second
thoughts by a second body; for clarification of drafting; for at times more
leisurely and deeper enquiry and debate.
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142.

Senator Peter Rae in his submission 98 added another dimension, stressing
the need for a system to ensure full accountabili ty:

"27.

To retain the development of Parliamentary government on a
basis

of

full

ministerial

responsibility,

it

has

become

increasingly important to ensure that we develop a system for
ensuring full accountability.

It has become essential that we

develop systems to enable the Parliament to scrutinise and
publicise in relation to the activities of both the Parl i arnent ary
arm of the Executive and administrative arm of the Executive,
that is, the Government (or the Ministry) and the bureaucracy.

28.

As governments are made as a result of the balance within the
Lower House, the function of scrutiny and the ensuring of
accountability must rent primarily with the house of review, or
Upper House.

It is unlikely, within the party system, that

there will be full accountability and scrutiny ensured through
the operation of the Lower House.

The concentration in the

Lower House is upon the political policy decisions, together
wi th

the

questions

of

the

indi vidual

representation

of

particular electorates, and particular community groups and
interests.

29.

It is the more convenient and more appropriate responsibility

of an Upper House to ensure, through a Committee System,
that that accountability and scrutiny function is fulfilled."

143.

About this too there should be little scope for dissention. The Council may
well be able to further develop its function in much the same way as the
Senate has done.

98

Supra paragraphs 57-58
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144.

Paragraph 6(3) of the Bryce Report, however, goes to the heart of the issue
raised by my terms of reference.

But it must be read in context.

The

powers of the House of Lords when the Bryce Conference was deliberating
had already been li mited to a suspensory veto, so the issue was not sharply
before the Conference.

145.

Not all of those who answered the first question in the affirmative dealt
with deadlocks relating to bills in separate categories. Some felt they were
not in a position to suggest specific methods for overcoming deadlocks.
Others suggested methods without distinguishing between types of bills.

Supply Bills

1.

Suspensory Veto

146.

Of those who thought that supply bills should be dealt with separately,
there was overwhelming support for the Council
suspensory veto,99 usually of one month:

to

be limited to a

If a supply bill is not passed

within one month of its having been received by the Council, it may be
presented for the Royal Assent without the Council's consent.

147.

In their joint proposal, however, the A.L.P. (W.A. Branch) and the State
Parliamentary Labor Party (W.A. Branch) would have included all money
bills and not only supply, because of the difficulty of definition and
"because money bills are so interdependent and essential in a government's
survival".100

99

Supra paragraphs 81 and 90

100

See Volume 3 Part 2 p 687
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148.

And

Mr

Reid,

appearing

for the Trades and Labor Council of
101
Western Australia, suggested
that industrial matters should be included
in the same category as money bills.

2.

Double Dissolution Followed by Consent of Assembly Only

149.

There were three separate proposals which involved double dissolutions:

150.

As an alternative to. a suspensory veto which he thought would not gain
acceptance, David Black proposed 10 2 a double dissolution: if the deadlock
over supply persisted into the new Parliament, then the Governor should be
empowered to give the Royal Assent with the consent of the Lower House
only.

151.

This proposal is brief and is similar to the proposed amendment 10 3 to the
Commonwealth Constitution moved by Sir Charles Court and carried at the
plenary session at the Perth Conference of the Australian Constitutional
Convention in 1978, and considered by Standing Comm ittee D at the
Adelaide Convention in 1983. 1 0 4 Sir Charles Court's proposal was that the
Commonwealth Constitution be amended:

101

See Volume 3 Part 1 pp 127-128

102

Ibid pp 444-458

103

As an amendment to a motion of Mr E G Whitlam: "That this convention
recommends that the Constitution be amended so as to remove the power
of the Senate to reject, defer, or in any other manner block the passage of
laws appropriating revenue or moneys, or imposing taxation,"
See
Proceedings of the Convention, Perth 1978 pp 85 et seq

104

See Proceedings of the Convention, Standing Comm ittee D Reports,
Adelaide 1983 pp 68 et seq. See also Senator Rae's paper on the Senate
and Supply in Volume 3 Part 2 pp 811-812
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"to provide (a)

that if the House of Representatives passes a proposed law
appropriating revenue

or

moneys for the ordinary annual

services of the Government and the Senate rejects it or fails
to pass it within 30 days of it having been transmitted to the
Senate 105 the Governor-General shall forthwith dissolve the
Senate and the_ House of Representatives simultaneously;

(b)

that if after such dissolution the House of Representatives
again passes the proposed law it shall be taken to have been
duly

passed by

both

Houses of Parliament and

shall

be

presented to the Governor-General for the Queen's assent; and

(c)

that during the period from the time of the commencement of
the dissolution until after the House of Representatives next
meets the Governor-General in Council may to the extent not
otherwise

provided

by

existing

legislation

authorise

the

drawing and expendi ture of funds for the expenses of the
election and the expenses necessary to maintain government in
the meantime."

3.

Double Dissolution followed by Joint Sitting

152.

Senator Rae himself would not support even with regard to supply
bills any by-passing of the Upper House.

In his view,106 the Upper

House "should retain its full money bill powers" but "the quid pro
quo" must be an accountability by the Legislative Council directly to

105

To overcome the difficulties of ascertaining from when the period of one
month should commence, Senator Rae suggested (in his paper "The Senate
and Supply" at page 12 - see Volume 3 Part 2 p 811 - that "the 30 days
shall be deemed to run from 10 days after the date of the third reading in
the House". Compare the provisions proposed in section 73A(4) of the
Acts Amendment (Parliament) Bill 1983 Volume 3 Part 1 p 312

106

Volume 3 Part 2 pp 794-795 and see paragraph 57 of this Report
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the people in the instance where the exercise of its powers crea tes a
deadlock.

He would support a double dissolution if supply is denied

provided supply is clearly defined and the double dissolution is
followed by a joint sitting. If the majority at the joint sitting after
the double dissolution refused supply, "then it should be back to the
people".

The proposal for a suspensory veto, according to Senator

Rae,107 is merely another way of saying "you do not believe in a
bicameral system". _

153.

Mr Hearman suggested in his written submission that "in the event
of the Government being sent to

the

electorate because the

Legislative Council withheld supply that the Council itself should
also face the electors, either in part or as a whole. ,,108

At the

hearings, Mr Hearm an said that his personal preference was in
favour of the whole Council going to an election. He did not express
any views on what procedures should follow the election.

4.

Appointment of Premier from the Council

154.

Mr S E I Johnson 1 09 put it to the Com mission that if a suppl y bill
had been passed by the Assembly [and presumably there was any
doubt about its being passed by the Council ], then the leader of the
political party which had the majority in the Council should be

107
108
109

See paragraph 3 of his Supplementary Subm ission in Volume 3 Part 2 p 796
See Volume 3 Part 1 p 197
Ibid Part 2 pp 519-559
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com missioned to form a Government.

He conceded that as a result,

the political party commanding the majority in the Assembly would
be in Opposition, but suggested that because of this, a party which
did not have a majority in the Assembly would be unlikely to block
supply, and in practice would not do so.

5.

Resignation of Members of the Council

155.

It was argued by Mr Taylor ll O that on one interpretation of the relevant

statutory

provisions,l11

if

the Council forced the dissolution of the

Assembly, the members of the Council should all themselves resign or even
be forced to resign.

Other Bills

1.

Suspensory Veto

156.

There was considerable support for the proposition that the Council's
powers in relation to other bills as well should be limited to a suspensory
veto.

For example,112 in their joint submission, the A.L.P. (W.A. Branch)

and the State Parliamentary Labor Party (W.A.Branch) proposed in effect
that the Council's powers be li mited to a twelve month suspensory veto: If
a bill passed by the Assembly had not been passed by the Council within
twel ve months, it could be presented for the Royal Assent. In addi ti on, a

llO
111

112

See Volume 3
Part 1 pp 137-172.
Mr Peter Johnston in his letter
(Appendix C to Volume 2) comments on this argument
The following provisions were referred to:
Parliamentary Privileges
Act 1891, section 1; Constitution Act, sections 3, 16, 17, 34, 36, 51, 73(b);
Consti tution Acts Amendment Act, sections 8(2)(b), 21, 31-34, 38, 46, 51
See also Volume 3
and 774

Part 1

pp 107-136, 254-266 and Part 2

pp 764-768
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bill having been passed by the Assembly, the Assembly could within the
period of twelve months declare the bill "urgent and resolve to put the
proposal to a referendum".I13

2.

The Assembly to prevail after an Intervening Election

157.

Dr Gallop1l4 argued that "a government which is re-elected ought to be
able to enact Ieqislation that has been blocked by the Upper House in the
previous parliament". The Upper House, he said, "ought to have the power
to delay any non-financial legislation until a general election is held".1l5
In effect, Dr Gallop would give the Council

a suspensory veto until

Parliament is reconvened after the next election of the Assembly.

3.

Referendum

158.

There was little support in the proposals for submitting deadlocked bills to
referenda.

In some cases referendum procedures were proposed as an

a It erna tiive, 116

But t h e

"
f
arguments against
usmq
re eren d a

to so I ve

deadlocks were put very strongly and persuasivel y.l17

159.

In a number of submissions, the Smoking and Tobacco Products Advertising
Bill (introduced by a private member, Dr Tom Dadour, M.L.A., in 1982) and
the Tobacco (Sale and Promotion) Bill 1983 (introduced by the Government

113

Compare the provisions proposed in section 738 of the Acts Amendment
(Parliament Bill) 1983 in Volume 3
Part 1
p 313.
Also the
recommendation of the Tasmanian Royal Commission included in
Background Paper 5 in Volume 2

114

See Volume 3 Part 1 p 181

115

This too may be compared with the recommendation of the Tasmanian
Royal Commission referred to in the previous footnote.
And see
paragraph 12 of the submission of Senator Gareth Evans, Volume 3 Part
2 pp 745

116

See, e.q., Volume 3
pp 764-768

117

Ibid Part 1 pp 433-458 and Part 2 pp 821-827

Part 1

pp 137-172 and Part 2

pp 603-631 and
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in 1983). both of which were defeated in the Council were referred to.
While none of the witnesses concerned proposed any particular means for
dealing with public health legislation, they were all agreed that resolving
deadlocks over public heal th bills by referenda would not be appropriate,
the measures themselves being unpopular. It was emphasised, to quote one
of the witnesses, that what should be argued is "the scientific merits of the
proposal rather than the propaganda of the day."
-

160.

However, Mr Peter Johnston in his letter1l8 says:

"With respect to ordinary bills, ••• one solution that ••• might merit
comment is the holding, contemporaneousl y with a general election,
of referendums in respect of contentious bills.
be

done

under circumstances where

This would have to

the questions relating

to

approval were generally phrased, though the nature of the bills
themsel ves should be

available for public understanding.

It is

notable that subm issions made in relation to the tobacco advertising
legislation do not put much faith in the good sense of the electorate
in relation to health measures such as anti-smoking legislation. The
same might be true of other major legislation such as Aboriginal
land rights.

Therefore, in my submission, the Executive should be

allowed a discretion as to whether any referendums used as a partial
solution to a deadlock are introduced at all.

In order to preserve

against the situation where, upon a change of government, bills
passed at a referendum would otherwise become law there should be
a requirement after the election for the matter to be voted on again
by both Houses of Parliament.

If a

measure is passed at a

referendum it would be difficult for a government after an election
to resist passing it."

118

See Appendix C to Volume 2
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4.

Section 57 of the Commonwealth Constitution

161.

There was considerable support for using procedures based on section 57 of
the

Commonwealth

Constitution,1l9

though

avoiding

some

of

the

difficulties which have been experienced.

162.

Mr Black at the hearings 1 20 said that it seemed to him that "any other
alternative would ."_ simply alter the entire basis of the government" and,
he thought, " would not be politically acceptable anyway".

163.

But to prevent the "stockpiling" of bills and to ensure that only genuine
issues should be sufficient to justify double dissolutions, Mr Black suggested
a ti me li mit of three months after the bill had been rejected or had failed a
second time before the double dissolution (I.e. between steps 5 and 6 in the
steps referred to in paragraph 86 above).

164.

Senator Gareth Evans also supported "a more precisely written version of
the present Commonwealth section 57 (in particular avoiding the ambiguity
of "failure to pass" terminology) combined possibly with an additional
option available to the Governor if so advised, viz.

a Joint Sitting of the

two Houses in lieu of a double dissolution rather than only after it as at
present."

165.

Mr Peter Johnston as well commented on some of the problems which
should be avoided if provisions based on section 57 were contemplated.

166.

It was also suggested during the hearings that it should be made clear that

the Governor was not being given a discretion.

The first five steps having

occurred, the Governor on the advice of the Premier, should not be faced
with a choice.

He should have to issue the proclamation dissolving both

Houses.

119

120

See, e.q., Volume 3 Part 1 pp 90-106 and 433-458 and Part 2 pp 741-751.
See also Part 1 pp 137-172 and Part 2 pp 519-559
Ibid Part 1 p 449
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5.

Joint Sittings

167.

Professor Rydon pointed out 1 21 that there has been little agreement as to
how deadlocks over legislation other than supply legislation should be
resolved and in her view, the question needed to be considered in relation
to the particular composition and method of election of the two houses.

168.

In her view - and she puts the case very strongl y - nei ther a referendum nor
a dissolution of one or both houses is suitable. But, she says: "While it is
desirable that deadlocks over legislation other than appropriation bills
should be settled by negotiation and compromises through devices such as
those used in the past by the appointment of managers or joint committees,
if all these fail there should be a way out." And the way out she proposes
is:

"The government should be able to prevail over an upper house by

referring legislation in dispute to a joint sitting of the two houses". Whilst
she thought that the device of joint sittings should generally only be
available

for

deadlocks

which

persist

into

two

parliaments,

for

Western Australia, she suggested: "Until or unless the electoral system, is
modified ••• it should be possible for legislation which has been passed by
the Assembly twice with an interval of at least three months and twice
rejected or not passed by the Council to be considered by a joint sitting of
the two houses".

She added that she realised it would be as di fficul t to

make provision for such joint sittings as to reform the electoral system.

169.

Joint sittings were also referred to as an alternative method of resolving
deadlock in a number of sUbmissions. 1 22

121

In her written submission Volume 3 Part 2 pp 821-827

122

See Volume 3 Part 1 pp 137-172 and Pt 2 pp 603-631 and pp 764-768
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6.

An Indirect Approach - Fixed Term Parliaments and Simultaneous Elections

170.

In his written submission, Senator Gareth Evans put what he termed "The
Indirect Approach".

Reference has already been made to the Victorian

Consti tution (0 uration of Parliament) Act 1984 (see paragraph 94) and the
South

Australian Constitution Act Amendment Bill (No 2) 1984 (see

paragraph 101).

Senator Evans also referred to his 1983 Bill and outlined

the basic elements which would seem appropriate for a system in Western
Australia.

171.

Mr

David

Black

too

in

his

written

submission 1 23

suggested

that

"consideration might also be given to specifying the terms of Upper House
members as constituting two terms of the Lower House". The matter was
also referred to when he appeared before the Commission 1 24 when he said
that the proposal had been "put in the submission very much as a further

point;"
172.

I have considered the question of whether I can properly explore and make
recommendations on the "Indirect Approach" or fixed terms with the terms
of the members of the Council being made equal to two terms of the
Assembly, that is, whether it would be within my terms of reference to do
so.

Senator Evans stated that under such a system as far as supply is

concerned "the Legislative Council would simply not in the future wield its
ultimate supply-denying weapon". Even if such an approach did go at least
part of the way to avoiding threats to block supply for party political
reasons, it would not provide a method of settling other deadlocks. But in
any event, however robust a view I take of my terms of reference, I do not
think they would extend to my making recommendations relating to fixed
term parliaments or the tying together of the terms of the two Houses. I
have therefore not pursued the matter.

123
124

See Volume 3 Part 1 pp 433-436
Ibid pp 455-458
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7.

Other Proposals

173.

There were a number of other proposals:

(a)

In one,125 it was said that the questions in the terms of

reference are "purely hypothetical as there is no way that the
Assembly can pass legislation on this matter without the approval of
the Council and in the present circumstances this is not possible".
However, "bills of a moral or social nature" should "with the consent
of both houses" be submitted to "a combined meeting of both houses"
with "all members being allowed a conscience vote".

(b)

In another, it was suggested that after a bill had been twice

passed by the Assembly and rejected by the Council, it should, as a
first option, be regarded as having been passed by the Parliament
after the Assembly passed it for the third ti me, 126 and as a second
option, it should be put to a combined vote of both houses.

C.

Constitutional Amendments

174.

Proposals relating to constitutional amendments and how they should be
made were not made in any of the written submissions other than those of
Dr Gallop and Mr Peter Johnston.

Having discussed the difficulty of distinguishing between constitutional and
ordinary legislation and referred to the provisions of section 73 of the
Constitution Act, Dr Gallop suggested:

125

See Volume 3 Part 2 pp 828-829

126

Ibid. This proposal appears in some ways si milar to the proposal in the
Constitution Acts Amendment Bill 1937, see paragraph 112 above

- 70

n(1)

That the Constitution be thought of as being composed of the
Consti tution Act (1889), the Consti tution Act Amendments
Act (1899),

the

Electoral

Districts Act (1947).

Act (1907),

and

the Electoral

Serious thought should also be given to

the inclusion of the Local Government Act (1960) as it would
give real substance to the demand for the constitutional
recognition of local government.

(2)

In

the

event of deadlock

the legislation

that should

be

presented to the people 127 ought to be in the form agreed
upon by the House within which it was introduced.

(3)

At least three months ought to lapse after a deadlock has been
reached before the legislation is put to referendum."

175.

Mr Peter Johnston in his written submission also called attention to the
difficulties of definition.

He said:

"lt should be pointed out at the outset

that attempts to define the constitutional elements that attract a special
legislative procedure such as that in s. 73, are fraught with ambiguity and
lend

themselves

to

occasional

judicial

challenge.

The

Wilsmore

.
1I· tiiqa t'IOn128 an d t h e H onourary M'misters
cases 129 are sy mptoms

0

f this.
h'

Even after Honourary Ministers, it is arguable that there is no clear
definition (other than obiter) of the meaning of 'constitution of the Houses
of Parliament'. One reason for special treatment of such measures is that
they peculiarly affect the electorate and therefore, in democratic theory,
there is some justification for permitting the electorate a role in the
legislative process by way of referendum.

More cynically,

8

political

scientist might argue that having regard to the particular nature of the

127

128
129

Mr Black who was not in favour of referendum procedures as a means of
resolving deadlocks also considered that "any referendum provision should
only ever be inserted in any constitution if it is inserted as the result of a
referendum". Volume 3 Part 1 pp 440

(1982) 40 A.L.R. 213
(1982) W.A.R. 241
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measures set forth in s, 73, there is really a conservative political intention
behind specification of the particular measures, reflecting a desire to
preserve institutions such as the Upper House itself."

176.

At the hearings,130 Mr Cowan when questioned about the matter expressed
the view that constitutional amendments should not be within the sole
province of Parliament; they should be subject to referenda provisions.
This was his personal view and the view of his Party, the National Party of
Western Australia.

177.

Senator John Evans was also questioned about the matter.

He was very

firmly of the view that deadlock provisions should be enshrined in the
Constitution and that constitutional amendments should not be made by
Parliament alone:

any constitutional change should require the support of

the people at a referendum.

XI

CONCLUSIONS

In General

178.

To the first question, I would answer "Yes", the laws of the State should
prescribe a means of overcoming or resolving deadlocks between the
Assembly and the Council in relation to proposed legislation.

179.

With the system as it exists - a bicameral legislature, with the Executive
Government being appointed from the party (or coalition) with a majority
in the lower house but party political influences prevalent in both houses in my view, there is a need for some means of overcoming deadlocks
between the two Houses.

180.

With regard to supply bills, I reach my answer with assurance. I emphasise
that a supply bill means "a bill which appropriates revenue or moneys for

130

Volume 3 Part 1 pp 104-105
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the ordinary annual services of the Government", That the expression has
this meaning is generally understood.

More precise definition of what

should be included and what excluded may be needed.

The question of

definition has been considered elsewhere. It is discussed in Senator Rae's
submission

(and

see

paragraph 152

above).

It was

also

apparently

considered when the Acts Amendment (Parliament) Bill 1983 was being
drafted (and see paragraph 116 above),

With regard to other bills and constitutional amendments, I am less sure but
on balance, I would again answer "Yes",

181.

In answering the second question, I have not attempted to provide detailed
drafting recommendations.

I have considered only the main elements of

the methods proposed. Some of the related issues - like: when a house can
be said to have failed to pass or to have rejected a bill; whether the
Governor should have a discretion whether to dissolve the two houses; and
"carry-on" supply - have been mentioned in the body of the Report. They
have been extensively discussed elsewhere.

Publications in which the

discussions and some draft provisions appear have been referred to in the
Report and the Bibliography.
Supply Bills

182.

The possibility of the Council rejecting a supply bill may be remote but it is
real as the events in 1973 have shown.
(Iltacking

ll

The contents of a supply bill

apart) are not likely to be in issue. The denial of supply by the

Council is thus but a way of forcing the Government to resign and, as a
practical consequence, the Assembly to an election.

183.

The rejection of a supply bill could also create a crisis leaving no revenue
or moneys appropriated for the ordinary annual services of the
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Government.l 31 However, it should be possible to enact appropriate "carry
on" supply provisions. 13 2

184.

There are in my view three options:

1.

The suspensory veto say along the lines of section 5A of the
New South Wales Constitution Act (see paragraph 90).

2.

The double dissolution followed by the consent of the Assembly
(paragraph 150).

3.

185.

The Senator Rae proposal (paragraph 152).

Whilst I found Senator Rae's submission persuasive, his proposal does not
provide a method which will necessarily resolve the deadlock, though in
practice it can be expected to do so.

If the proposal were adopted the

period for which "carryover" supply had to be provided might need to be
fairly long.

And the objections I express in paragraphs 189 and 190 would

also apply.

186.

The choice as I see it is finely balanced between the first two options. And
very relevant to this choice is the role that the Council should play.

187.

During the debates on the 1973 Supply Bill, the Leader of the Opposition in
the Upper House, the Hon A F Griffith, said: 13 3

131

After a dissolution of the Assembly, the new parliament could not possibly
be convened - allowing for the statutory ti me li mits, for the warrant, the
writ, the nominations and the polls - in less than 49 days. Realistically, it
would take two months or longer.

132

Supra paragraphs 52 and 151(c) and Senator Rae's paper, Volume 3 Part 2
pp 800-817.
Whether the provisions of section 30 of the Audit Act are
appropriate is at least open to question.

133 Western Australian Parliamentary Debates Vol 200 (1973) p 2543
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"Beyond the matter of dealing with legislation I believe this House
has a further responsibility to

the people.

For instance, if a

Government as a result of its administration were found to be
grossly negligent:

if it had committed a breach of the basic

principles of good government;

if it had been guilty of corruption,

or if its administration resulted in actions contrary to the interests
of the people of the State, it would be the responsibility of this
Chamber to consider very seriously the question of sending the
Government

to

the

people,

who,

after

all,

are

really

the

Government's only masters."

188.

In favour of the double dissolution option it could be said that the Council
should

have

Government

this responsibility, but because a decision
to

the

people

could

be

influenced

by

political

consideration, the Council should also go to the people.
people

at

the

polls

having

expressed

their

views

responsibility of the Council would have been discharged.

to send

the

party

And then the
this

particular

There should be

no justification for a further blocking of supply when the parliament was
reconvened.

The passing of the supply bill by the new Assembly should

suffice.

189.

But if the double dissolution option is adopted, an Opposition with a
majority in the Council could almost at will and at a time of its choosing
force an election, albeit of both houses.
refusing

supply

force

the

Whilst the Council can now, by

Government to

resign

and

as

a

practical

consequence send the Assembly to the people, it has not yet done so. The
enactment of double dissolution provisions for resolving deadlocks would,
however,not merely confirm the Council's ability to force an election but
also in effect approve it.

190.

Because I think that the Council, if it uses its powers under the double
dissolution option, is more likely to do so for party political reasons than to
discharge the responsibili ty referred to by Mr Gri ffi th (see paragraph 187),
I would on balance favour the first option.
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191.

A suspensory veto along the lines of section SA of the Constitution Act of
New South Wales should be adopted as the method that should be prescribed
for overcoming or resol ving deadlocks over supply bills.

Other Bills

192.

Deadlocks over other bills are distinguishable from deadlocks over supply.
With any other bill there is not usually the same urgency: the disputes are
generally over policy matters, and a rejection of the bill by the Council will
not force the Government to resign or the Assembly to an election.

193.

I accept that disagreements between the Houses can be a healthy sign, "the

measure of a vibrant, active and effective legislative process",134 and also
that the Council should act as a check not only on the Assembly but on the
Government as well.
I also accept to quote Mr Hetherington 135 (but
without suggesting that the electoral system should be changed) that "the
upper house has to be an upper house designed with the conservative
principle built into it in some way". But when party policies can influence
the Council, I think that some method for resol ving deadlocks is needed. A
government with repeated and sufficient support from the people, even
though the people notwithstanding that support may wish to and in fact do

maintain a conservative majority in the upper house, should in due course
be able to implement its policies.

194.

Regarding the method that should be adopted, in my view there are only
two options.

Neither a suspensory veto nor the passing of the deadlocked

bill by the Assembly alone after an intervening election would sufficiently
recognise that the system is a bicameral system, albeit with political party
infl uences in both houses.

134

Supra paragraph 126

135

Supra paragraph 132
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195.

The choice as I see it is between a method based on section 57 of the
Commonwealth Constitution (see paragraphs 161-166) and one based on
Professor Ryden's proposal, that is, joint sittings (see paragraph 168).

196.

The

method

proposed by Professor Rydon appears to

me

to

be

too

mechanical (assuming the legislation to implement it would be passed), In a
system in which party discipline is strong the outcome would almost
invariably be known in advance.

The Government would move for a joint

si tting only if the combined total of its members in both Houses would give
it a majority at the joint sitting, but not otherwise.l 36 The same would be
true of a joint sitting

under the method based on section 57 but there

would have been a lot more time, and there would have been an election
intervening between the rejection of the bill by the Council and the joint
sitting.

197.

A method based on section 57 would in my view best balance the competing
interests.

There would be ample time for second thoughts and for the

electorate to be informed, the people would have had their say at the
election, and both Houses would be involved throughout, though at the joint
sitting there would be fewer members of the Council than of the Assembly.

198.

Two aspects of section 57 not mentioned in the steps listed in paragraph 86
need comment.

A government should not be permitted to "atockpil e" bills and then force a
double dissolution with a view to presenting all the stockpiled bills to a
joint sitting.
imposed

To prevent stockpiling, a maximum time limit should be

between

the

second

rejection

of

the

bill

and

the

double

dissolution. The question of a temporal li mitation should not be left to be

136

None of the Labor Parties which have been in office to date would have
been able to muster a majority at a joint sitting of the two Houses - see
tables appended to Background Paper 1
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' h b Y Imp
'
I'rca tiIOn.137
d ea 1tWit

It seems t 0 me th a t th e th ree mon th s

suggested by Mr David Black (see paragraph 163) would be appropriate. A
Government should within three months of the second rejection of a bill be
able to decide whether the bill is sufficiently important to warrant a double
dissol ution,

And there should not be a double dissolution within six months before the
date of the expiry of the Assembly by effluxion of ti me.

Consti tutional Amendments

199.

The method of resolving deadlocks relating to constitutional amendments
should in my view be the same as the method proposed for dealing with
deadlocks relating to other bills.

200.

There are at least two reasons for so dealing with them.
First, there is the difficulty of definition 13 8 adverted to by both Dr Gallop
(paragraph 174) and Mr Peter Johnston (paragraph 175). What is comprised
in the Constitution is not established clearly.

Does it consist solely of the

Constitution Act 1889 (as amended)? Or does it also include one or more of
the Constitution Act Amendment Act 1899, the Electoral Act 1947,
Electoral Districts Act 1947, the Parliamentary Privileges Act 1891, or
even the Colonial Laws Validity Act 1865 (U.K. or the Australian States
Constitution Act 1907 (U.K.))?

Secondly, any prOVISIOns in the Acts which may be part of the Constitution,
including manner and form provisions 1 39 can be repealed and altered by
legislation passed by a simple majority of both houses of parliament, in the

137

138

139

And see Western Australia v The Commonwealth (1975) 134 C.L.R. at 218
(Barwick C J). The other members of the High Court did not consider that
such an implication could be drawn from the terms of section 57.
See also Lumb: Methods of Alteration of State Constitutions in the United
States and Australia (1982) 13 Fed. L. Rev. 1, 10: n ••• the various State
Constitution Acts do not contain all those statutory provisions which could
properly be described as 'const.i tuti onal'",
Wilsmore
(Wilson J)

v

W.A. (1982) 40 A.L. R. 213,

215-216

(Gibbs

C J), 227
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same way that any other legislation can be repealed or altered. To exclude
constitutional amendments from the proposed deadlock resolving method
proposed for other bills or provide a separate method for such amendments
would alter this equality.

Including constitutional amendments with other

bills would accord with the history and development of the Constitution of
the State and Parliament's power of amendment.l 40

201.

In addition, the provisions that apply in the Commonwealth (section 128)
are clearly not appropriate to consti tutional amendments in a State. It also
seems to me to be inappropriate that the Council should have a lesser role
to play in the resolution of deadlocks over consi tutional amendments than
in resol ving deadlocks over other bills.

202.

There may be some constitutional amendments for which it will not be
possible

to

deadlocks.

use

the

method

proposed as

a

direct way

of resolving

To the extent that manner and form provisions are legally

binding, bills which fall within their ambit must comply with the manner
and form procedures. 141 But, as previously indicated, the provisions which
contain the manner and form procedures may themselves be repealed or
amended by a bill which may fall within the deadlock resolving procedure
proposed.

203.

Manner and form provisions may themselves be entrenched by further
manner and form

provisions (see for example section 73(2)(e) of the

Constitution Act).

There could be different views on whether as a matter

of law such further entrenching provisions can be repealed or amended
otherwise than in the manner and form prescribed. 142

204.

So if a Government wants, for example, to abolish the office of Governor
or

the Legislative

majority

and

Council

referendum

Constitution Act,-

assuming

140

Ibid at 215-216 (Gibbs C J)

141

Ibid at 225 (Wilson J)

142

otherwise than by following
requirements
that

the

in

proposed

section
method

the ausolut e

73(2)
for

of

the

resolving

Western Australia v Wilsmore did not involve any question under section
73(2). And see (1982) 40 A.L.R. 213 at 232 (Brennan J)
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deadlocks had been enacted but that section 73 of the Constitution Act had
not been repealed or appropriately amended - then it would be necessary
for it both to repeal or appropriately amend section 73 and to enact
provisions for the aboli tion of the office or the Council.

If there is

disagreement between the houses, the Government may not be able to
resolve the disagreement regarding the repeal or amendment of section 73
by using the deadlock resol ving provisions.

205.

In

mary

My answer to the first question is "Yes".

My answers to the second question are:

1.

With regard to supply bills - a suspensory veto along the lines
of section 5A of the Constitution Act of New South Wales
should be prescribed.

2.

With

regard

amendments)

to
a

other
method

bills
based

(including
on

constitutional

section

Commonwealth Constitution should be prescribed.

Royal Com missioner

8 February 1985
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