ADDENDUM
On 24 September 1997, two days before the report of this
Commission was to be presented to the Governor and after the report had been
forwarded for printing, the Commission received from the Chief Executive
Officer, City of Wanneroo, a letter dated 19 September 1997. The letter was
incorrectly addressed and forwarded by ordinary mail which explains the delay
in receipt.
The letter contained submissions in response to Council
Assisting’s concluding address on the activities of the Commission. The
submission rejects the criticism that the City of Wanneroo has made few
changes to its practices and procedures since the Kyle Inquiry and refers to a
number of initiatives which have been adopted to enhance responsiveness and
accountability to the community. A number of publications were annexed to the
letter, as follows:
(a)

City of Wanneroo Structure

(b)

City of Wanneroo, Strategic Plan 1997/98 - 2001/2002

(c)

City of Wanneroo, Code of Conduct

(d)

City of Wanneroo, Principal Activities Plan 1997/98 - 2001/2002

The first observation I would make is that the great majority of the
“reforms” identified are requirements of the new Local Government Act 1995
rather than action taken by the City in response to the criticisms of the Kyle
Report which was tabled in Parliament on 3 December 1992. The draft
Principal Activities Plan is dated 27 June 1997. The Strategic Plan is for the
period 1997/1998. The implementation date for the Code of Conduct is 24 April
1997.
While these changes are clearly worthwhile, few address the
specific issues and concerns raised in the course of the Commission’s
inquiries. The exception is the creation of project-specific multidisciplined work
teams to ensure a more co-ordinated approach to specific special projects.

There is no indication of when this initiative was introduced which may explain
why its implementation is in conflict with the evidence given to the Commission
by council officers on the Chichester Reserve and other lines of inquiry.
I do not accept that strategic and managements plans, customer
service charters, enhanced information systems and new management
structures involving the same staff are the solution to the problems identified by
this Commission’s investigations. New attitudes, new standards and stringent
compliance with those standards are required for the new procedures outlined
to produce tangible results rather than act as mere window dressing. The
evidence before this Commission from senior officials of the City of Wanneroo
was inconsistent with any change in attitude, acceptance of different standards
of conduct or any willingness to deviate from established practices. It did not
augur well for improved performance within the systems and plans proposed.
What is required in the long term is an ability on the part of City of
Wanneroo officials to accept criticism rather than rejecting it out of hand or
asserting that the effluxion of time makes any criticism out of date and
inapplicable in present circumstances.
The observation that “the City of Wanneroo of the late 1980’s and
early 1990’s is significantly removed from the present day operation of this
progressive, responsive and responsible local government” is at odds with the
evidence given to this Commission by council officers and I do not accept it as
an answer to the criticisms leveled in this report. I am still of the view that
undesirable attitudes are so entrenched in the culture of the City of Wanneroo
that external intervention on the matters referred to in this report and close
supervision on ethics and accountability generally will be required, at least for
some time yet.
25 September 1997
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1.1

The Commission’s Terms of Reference

1.1.1
As I noted in my Interim Report, which was submitted on
30 August 1996, the terms of reference of this Royal Commission were drafted
in early 1992 for the first Kyle Inquiry. Item (k), the investigation of the
Chichester Reserve dispute, was added in June 1992. When this Commission
was established on 12 March 1996 the terms of reference were unchanged
from those considered by Mr Kyle in 1992 and again in 1995-1996. They are
set out in full in the Introduction to the Interim Report but, for ease of reference,
I repeat them here, as follows:
“To:

Roger Kenneth Frederick Davis:

By this Commission under the Public Seal of the State issued with
the advice and consent of the Executive Council, I, the Governor (1)
appoint you to be a Royal Commission to inquire into and
report on the following matters in respect of the Council of the City
of Wanneroo, its Committees and Members during the period from
1 May 1986 to 30 June 1992:
(a)

investigate whether any Councillor has failed to
disclose any direct or indirect pecuniary interest in
any matter before Council;

(b)

investigate whether any Councillor has failed to
advise Council that he/she was engaged as an agent
or representative in respect to any matter before
Council;

(c)

whether any Councillor has received any direct or
indirect reward as an inducement to vote for or
against or to promote any matter before Council;

(d)

whether any Councillor has been offered any
inducement or reward by any person so as to
influence that Councillor on any matter before
Council;

(e)

whether any Councillor has disclosed any information
about any matter before Council to any outside
person in a manner contrary to the Local Government
Act or contrary to any direction or resolution of
Council;
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(f)

whether any Councillor in the course of nominating for
office has used an incorrect address;

(g)

whether any expenditure by Council of Councillor
personal
expenses,
travelling
expenses,
or
entertainment expenses for Councillors or their guests
was either not approved by Council resolution or
exceeded what might be considered normal in local
government in Western Australia;

(h)

whether there is any evidence of an organised faction
within Council which has promoted particular
candidates or caucused regularly on matters before
Council in a manner which might suggest that the
principal objectives were the promotion of the
personal interest of the members of the faction or their
associates or friends, rather than the interest of the
City or its ratepayers or for more general political
purposes;

(i)

whether any threats or intimidation have been made
to any Councillor with a view to influencing their
conduct or voting intention at Council or preventing
them complaining to any relevant authority about any
matter before Council;

(j)

such other matters in respect of the exercise in
performance of powers, functions and duties under
the Local Government Act or other relevant statutes
as may arise out of or be consequent upon or
incidental to the inquiry into the matters set out in
paragraphs (a) to (I);

(k)

investigate the process followed by the City of
Wanneroo leading to the construction of community
amenities on Chichester Oval in Wanneroo.

(2)
declare that you are to report by 21 June 1996 and that you
may publish interim reports.
(3)
declare that, by virtue of this Commission, you may in the
execution of this Commission do all the acts, matters and things
and exercise all the powers that a Royal Commission may lawfully
do and exercise, whether under the Royal Commissions Act 1968
or otherwise.
(4)
declare that section 18 of the Royal Commissions Act 1968
applies to this Commission.
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(5)
declare that without limiting the powers otherwise available
to you:
(a)

in conducting the inquiry you are to seek to avoid
prejudice to pending or prospective criminal
proceedings in such manner as you think fit and, in
particular, by taking evidence or otherwise proceeding
in private, precluding the publication of evidence, or
deferring the taking of evidence, where you consider
any such course to be appropriate;

(b)

you may, during the course of the inquiry, refer any
matter to the Director of Public Prosecutions or
another appropriate authority with a view to the
institution of criminal proceedings, where you
consider that delaying such action to the completion
of your report would be undesirable.

Given under my hand and the Public Seal of the State at Perth on
12 March 1996.
By His Excellency’s Command
(Richard Court)
PREMIER”
1.1.2
The Royal Commission was established primarily as a response
to the public dissemination of allegations of criminal corruption in Wanneroo
made by Mr David King. Those allegations of criminal misconduct on the part
of a number of prominent people were mainly contained in a document which
came to be known in the Commission as the Bates interview. The Bates
interview is a 112 page transcript of an interview conducted in September 1994
by Mr Kenneth Bates of the Office of the Director of Public Prosecutions and
Mr Brian Lawrence of the Ministry of Justice with Mr David King who was then a
prisoner at Wooroloo Prison.
1.1.3
I have considered the circumstances in which Mr King made his
allegations and the way in which they gained public currency in some detail in
chapters 2 and 3 of the Interim Report. In short, Mr King not only made his
allegations to the proper authorities, he also made them to others such as
Mr Barry Corse. Mr Corse was at the time an officer of the Ministry of Justice
but he received and disseminated the information he received from Mr King in
his personal capacity. Mr King’s allegations ultimately found their way into the
media and developed into matters of public scandal.
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1.1.4
The Commission has comprehensively investigated the matters
raised by Mr King in the Bates interview. Mr King has been given every
opportunity to substantiate his allegations and his evidence has been
repeatedly tested in open hearing. The great majority of his allegations have
been found to be false or entirely unsubstantiated by any evidence. As I have
noted in the Interim Report I found Mr King’s credibility to be such that his
evidence could not be accepted unless corroborated.
1.1.5
In the course of investigating the matters raised in the original
terms of reference and the allegations raised by Mr King in the Bates interview
the Commission became aware of two additional matters which were the
subject of public concern. One of those matters concerned the relationship
between Mr Colin Edwardes while he was a City of Wanneroo Councillor and
the Vietnamese community of Perth and the other an allegation that the
Attorney General, then Hon Cheryl Edwardes MLA, had improperly interfered in
an application for appointment as a Justice of the Peace on the part of a leader
of the Vietnamese community. Both matters fell within the general tenor of the
allegations circulating in the community concerning the conduct of the City of
Wanneroo Council at the relevant time but they did not strictly fall within the
words of the terms of reference. On 26 September 1996 I wrote to the Premier
to request an extension of the terms of reference to permit the Commission to
investigate those two matters.
1.1.6
On 8 October 1996 His Excellency the Governor signed an
amendment to my commission to add the following clauses to the terms of
reference:
“(l)

(To inquire into and report upon) the allegation that Colin
Geoffrey Edwardes was seen handing money to Nguyen Van
Phat at Shelvock Reserve, Koondoola on or about 20 April
1991 and as to whether there was any corrupt, illegal or
improper conduct involved. ...

(1a)

(I, the Governor) direct you as a Royal Commission to also
inquire into and report on whether there was any corrupt,
illegal or improper conduct involved in the appointment of
Nguyen Van Phat as a Justice of the Peace on or about 19
October 1993.”

The Commission proceeded to investigate those matters; they are reported
upon in chapters 17 and 18.
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1.2

The Scope of the Investigation

Advertising for Information
1.2.1
When the Commission commenced its investigation it advertised
in the press to invite members of the public with information which might assist
the Commission to contact investigators. Advertisements were placed in The
West Australian on 20, 23 and 25 March, 4 April 1996. Advertisements were
also placed in The Australian Financial Review on 22 March and the Weekend
Australian on 23 March 1996. Further advertisements were placed, following
presentation of the Interim Report on 29 August 1996, in The West Australian
on 11 September and the Wanneroo Times on 17 September 1996 .
The Investigation Process
1.2.2
The Commission’s approach to the investigation process was two
pronged. First, there were the matters brought to its attention in a variety of
ways: the matters which gave rise to the original Kyle Inquiry which had to a
greater or lesser extent already been investigated; matters raised in the course
of police investigations; information supplied by members of the public; and
matters of public notoriety.
1.2.3
Secondly, the Commission’s investigators undertook proactive
inquiries with the aim of uncovering corruption or improper conduct within the
City of Wanneroo of the type described in the terms of reference which had not
previously been drawn to the Commission’s attention or made public. One
aspect of this activity was an investigation into and analysis of the financial
affairs of all the City of Wanneroo Councillors in office over the material period
and other persons who may have been subject to temptation, to determine
whether there were any suspicious transactions which could warrant further
attention as indicative of improper dealings. The investigation included the
spouses and dependants of the people profiled. The profiles were tendered
into evidence but, with three exceptions, made subject to suppression orders to
protect the confidentiality of the information provided. The three exceptions
were Dr Wayne Bradshaw, Mr David King and Mr Richard Tay.
The
investigations from which the financial profiles were compiled no doubt caused
some inconvenience and possibly some distress to a number of people who
were completely innocent of any wrongdoing or any suggestion of wrongdoing.
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I took the view, however, that the investigation was necessary to assist the
Commission, so far as it was able, to lay to rest the widespread suspicions of
misconduct in the City of Wanneroo Council. The financial profiles did not
reveal fresh evidence of corruption or improper conduct.
1.2.4
The Commission also investigated unspecific allegations levelled
at the staff of the Planning Department at the City of Wanneroo. Investigators
examined the property dealings of all senior planning staff for the relevant
period and no suspicious transactions were detected.
1.2.5
In all, the Commission investigated 113 separate lines of inquiry.
That figure does not include a large number of matters that were raised in one
way or another, essentially as rumour, but could not be substantiated
sufficiently to warrant investigation. Of the matters investigated, 43 have been
dealt with in open hearing. The hearing of 25 of those matters involved taking
oral evidence. The remaining 18 were dealt with by way of tendered
documentary evidence, including witness statements, and public oral closing
submissions. Where an allegation which was serious and had previously been
made public was investigated and found to be without substance, the matter
was dealt with in public hearing in order to clear the names of those involved.
Given the nature and genesis of so many of the allegations considered by this
Commission, clearing the names of persons subjected to baseless accusations,
in some instances over a long period of time, was regarded as of equal
importance to the exposure of corrupt and improper conduct.
1.2.6
A number of matters which were drawn to the Commission’s
attention were found, after preliminary investigation, to fall outside its terms of
reference. A number of those matters were raised in public hearing because
they were matters of public interest and it was necessary to make known the
steps taken by the Commission. Those matters have been reported on in
chapter 32. Others which were found to be outside the Commission’s terms of
reference but worthy of further investigation were referred to the appropriate
authority such as the Police Service, the Department of Local Government and
the Anti Corruption Commission. There was a very small number of matters
which the Commission did not have time to investigate and which were not of
sufficient significance to warrant any further extension of the Commission’s life
to pursue. Those matters, too, will be referred to the appropriate authorities.
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The Hearings
1.2.7
The hearings themselves, of course, formed part of the
investigation. The proceedings were recorded in over 14,400 pages of
transcript. Over 950 exhibits were taken into evidence, many of which were not
individual documents but folders of documents covering the whole or particular
aspects of a matter. Approximately 244 people gave evidence before the
Commission, many of them on more than one occasion, some many times. A
list of the persons who gave evidence before the Commission is annexed to
this report as Annexure 1.
City of Wanneroo Staff
1.2.8
With the exception of the Chichester Reserve matter, the terms of
reference confined the Commission’s investigation to “the Council of the City of
Wanneroo, its Committees and Members” during the relevant period. There
was no specific jurisdiction to investigate the activities of City of Wanneroo
staff. It was, however, inevitable that City of Wanneroo staff would on
occasions attract attention and in the course of wider investigations the
Commission did consider a number of matters involving their performance and
practices. The Commission conducted those inquiries pursuant to item 1(j) of
the terms of reference which, in my view, provided sufficient jurisdiction. A list
of councillors during the period 1986 to 1992 is annexed as Annexure 2.
1.3

The Work of the Commission

Premises
1.3.1
The Local Government Act 1960 Inquiry which preceded this
Commission was, until March 1996, located at Chancery House, 37
St George’s Terrace. At that time it was relocated to premises on the 4th floor
of the CML Building, 55 St George’s Terrace. Those premises proved
adequate for the remainder of the Inquiry and for the life of the Commission
though it later became necessary to take further space on another floor to
house an expanded records section.
1.3.2
At the time the Commission began looking for a suitable hearing
room there was an acute shortage of such facilities in Perth. That apparently
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remains the position. However, the Commission was fortunate in that the time
at which it planned to commence public hearings roughly coincided with the
cessation of public hearings by the Commission on Government and the
consequent availability of the hearing room that Commission had been using
on the 6th floor of the May Holman Centre, 32 St George’s Terrace. This
Commission had some relatively minor additions effected to provide basic
chambers for the Commissioner and Counsel Assisting and facilities for media
and witnesses. Public hearings commenced on 15 May 1996.
Staffing
1.3.3
Prior to the appointment of the Royal Commission, Mrs Narelle
Johnson from the independent Bar had been appointed Counsel Assisting the
Local Government Act 1960 Inquiry and Ms Anna Liscia, a partner in a Perth
law firm, had been appointed instructing solicitor. Both continued in those roles
when the Royal Commission was appointed. In October 1996 Mr Robert Nash,
from the independent Bar, was appointed to assist Mrs Johnson as Counsel
Assisting.
1.3.4
The Commission was also fortunate to obtain on secondment from
the Western Australia Police Service the services as investigators of five
experienced detectives. I am most grateful to the Commissioner of Police for
making those officers available. Their assistance was invaluable.
1.3.5
Further staff were recruited from a number of sources. At its peak
the total number of staff engaged by the Commission was 28.
The Investigations
1.3.6
Over a period of approximately 15 months the Commission has
collected and assessed over 349 boxes of materials. Those boxes contained
approximately 300,000 individual documents. There were also approximately
392 microfiches to be examined, some of which had been converted to CDROM format to enable the information to be retrieved more easily. Some 444
minute books of City of Wanneroo Committee and Council meetings were
collected and perused.
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1.3.7
The Commission obtained approximately 1,300 statements and
records of interview from witnesses and potential witnesses. In many cases a
witness had been interviewed on a number of occasions: during one or both of
the Kyle Inquiries; the subsequent police investigations; and then by this
Commission, possibly more than once. Each statement by a witness had to be
collated and compared with the others with respect to each individual issue to
enable the witness to be effectively examined in open hearing. In all some 800
people were contacted by officers from the Commission.
Obstacles to Obtaining Evidence
1.3.8
The Commission was anxious to interview and possibly call as a
witness Ms Janet Lennen-Wood, an associate of Dr Bradshaw’s with
knowledge of a number of relevant matters. Ms Lennen-Wood resides in the
United States of America and, after some correspondence and negotiation,
declined to be interviewed by a Commission investigator or to return to Perth to
give evidence. In those circumstances the Commission lacked any jurisdiction
to compel her attendance.
1.3.9
Several persons who could have been expected to assist the
Commission’s inquiries have since died. Evidence from Councillors Robert
Baddock and Sybil Roberts would have been helpful on a number of issues.
Ms Julie Parkinson may well have been able to give valuable evidence on the
Woodvale Shopping Centre line of inquiry, Mr Kevin Sullivan on the
Greenwood Village Shopping Centre matter and Mr Greg Brehaut in relation to
Dr Bradshaw’s involvement with North Whitfords Estates Pty Ltd in the Belridge
matter. It is, however, inevitable that such difficulties will arise with an inquiry
that relates to events that occurred as long as ten or eleven years ago.
Written Submissions
1.3.10
A number of written submissions were received from parties in
respect to whom Counsel Assisting made adverse comment in their closing
submissions on particular lines of inquiry. Others were received from parties
who were later advised of the possibility that I might make a particular adverse
finding. I have referred to many of the specific submissions made by and on
behalf of those interested parties in the body of this report. I have read and
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fully considered all written submissions filed and taken them into account in
reaching my findings.
The Time Taken by the Commission
1.3.11
Under my original commission dated 12 March 1996 I was
required to submit the Commission’s report by 21 June 1996. There was never
any realistic possibility that the Commission would be in a position to report by
that date; it was simply fixed to enable an assessment to be made as to the
actual time required. On 24 April 1996 I wrote to the Premier to request an
extension of the time within which I was required to report to 30 April 1997. In
that letter I advised the Premier that I expected to be in a position to present an
Interim Report covering a number of matters that were closest to being ready
for hearing by August 1996. On 7 May 1996 my request for an extension of
time to 30 April 1997 was granted. At the same time I was directed to publish
an Interim Report by 30 August 1996. An Interim Report was duly delivered on
30 August 1996.
1.3.12
As the resumed hearings progressed it became clear that the
Commission would not be in a position to complete the investigation, let alone
report, by the end of April 1997. In February 1997 I sought and was granted a
further extension of time in which to submit my final report to 29 August 1997.
Again, for a variety of reasons, as that time approached it became clear we
would not make the deadline. On 15 July 1997 I was granted a further
extension until 26 September 1997.
1.4

The Royal Commissions Act 1968

Power to Act in the Face of a Contempt of the Royal Commission
1.4.1
In section 1.5 of his report of the Royal Commission Into Use of
Executive Power, Commissioner K H Marks QC drew attention to the need in a
Commission set up under the Royal Commissions Act 1968 for “a power to
curtail conduct which, if occurring in respect of a court proceeding, would
amount to contempt”. The report continues:
“1.5.3 Nor does it have a like power in respect of intimidating
verbal assaults on the Commissioner. On the other hand, a
Commission is bound by the rules of natural justice (see Mahon v.
Air New Zealand Limited [1984] AC 808 which was approved by the
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High Court in Annetts v. McCann (1990) 170 CLR 596; (1990) 97
ALR 177). These rules, it would seem, require that evidence taken
by the Commission is, except for good reason, in public, that legal
representation of interests is allowed and that otherwise procedural
fairness is accorded.
1.5.4 In the result, the conduct of a Royal Commission has
become more akin to the conduct of a court proceeding than it was
in former times. ...
1.5.8 If the law now requires that a Royal Commission is to be
conducted along the lines of a court proceeding, as it now seems
that it does, then it requires similar protection. If it is not given,
public confidence in the outcome may be damaged for the same
reasons. It is not that the result is less reliable but that its
acceptability is clouded by the attacks on its authenticity by selfinterested commentary and denigration.”
1.4.2
With respect to Commissioner Marks, I firmly endorse his plea for
such an amendment to the Act. While I was not subjected to anywhere near
the level of personal attack and pressure as he, in the early days of the life of
this Royal Commission the latter problem to which he refers was nonetheless
cause for considerable concern.
Royal Commission Documents
1.4.3
As I have noted, this Commission has gathered to itself a very
large quantity of documents and other materials. Some of that material has
been produced voluntarily; the vast majority has been produced under
summons pursuant to section 9 of the Royal Commissions Act 1968. The Act is
silent as to what should be done with those materials when the Commission
has completed its work. This Commission, like many others, has raised issues
that may require follow-up attention by a number of authorities. It may well be
desirable, for a number of reasons, for those authorities, or individuals, to have
access to the documents and other materials to which the Commission had
recourse in reaching its findings and recommendations.
1.4.4
This problem arose in an acute form after the Royal Commission
Into Commercial Activities of Government and Other Matters had completed its
work at the end of 1992. That Commission had gathered a very large quantity
of documents and materials indeed. On that occasion the Government enacted
an ad hoc statute, the Royal Commissions (Custody of Records) Act 1992,
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which laid down very specific processes for dealing with the documents
retained by that Commission only. As far as I am aware no such statutory
provision was made with respect to the Royal Commission into Use of
Executive Power in 1995. I believe some thought needs to be given to what will
be done with the documents when this and subsequent Commissions conclude.
1.4.5
The situation appears to call for an amendment to the Act to make
permanent provision for the fate of documents when a Royal Commission
concludes. Such an amendment would need to be drafted keeping well in mind
the very intrusive nature of Royal Commission powers to summons documents
and the need to protect the right to privacy of those whose documents were
produced under summons and held. In my opinion those considerations
require that documents or copy documents retained after the needs of the
Royal Commission have been met and the Commission has concluded should
be released only to prosecuting authorities, in a controlled manner, and to
others only on the authority of a court order. There are, of course, a number of
competing rights and interests involved which it is for others to reconcile.
1.5

Minister for Local Government

1.5.1
In paragraph 1.8.3 of the Interim Report I referred to having
written to the Minister for Local Government on 1 April 1996 to ask him to take
steps to recover the Commission’s records in the possession of Mr Kyle. In
paragraph 1.8.4 I stated that I had not received a written reply to my letter
despite two reminders. In fact the Minister had written to me on 28 May 1996
acknowledging my request and advising that he had referred the matter to the
Solicitor General for advice. Unfortunately, due to an administrative oversight
in the Commission office, the Minister’s letter was not brought to my attention.
1.5.2
I have written to the Minister to extend my apologies for the error
and to express the hope that it did not cause him any embarrassment or
concern.
1.6

Tributes

1.6.1
I wish to express my warmest appreciation to each member of the
Commission team for their prodigious efforts over the past 18 months. The
nature of the task and the time constraints involved required an unusually
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concentrated and sustained effort by all the staff. The extra effort was freely
forthcoming and I am grateful. A list of the staff of the Commission is annexed
to this report as Annexure 3.
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2.1

Introduction

2.1.1
The Commission has investigated an allegation made by Mr Kim
Sweeting who was at all material times the Western Australian state manager
of Hooker Projects Pty Ltd. Mr Sweeting alleges that in 1987, at a time when
his company was pursuing a publicly contentious development application
through the City of Wanneroo Council, Dr Bradshaw approached him and
requested a donation to the Liberal Party of $50,000.00.
2.1.2
Independently of Mr Sweeting’s allegation, the Commission has
also investigated allegations made to the Kyle Inquiry and by Mr David King
that there may have been improper conduct between 1986 and 1988 involved
with the awarding of contracts to design and document the construction of
swimming pools by the Wanneroo City of Wanneroo Council to Mr Barry Hall,
an architect practicing as Barry Hall and Associates.
2.1.3
Evidence was obtained from the investigation and hearings on
both these lines of inquiry which raised the possibility that Dr Bradshaw and
Mr Hall may have been involved together in a proposed development of a
private hospital on land belonging to a Hooker Corporation company at around
the time the events giving rise to the other allegations occurred. Dr Bradshaw
and Mr Hall denied any such involvement. Since the evidence on all three
matters is to some degree interlinked, they have been included in the one
chapter.
2.1.4
The investigation has been conducted pursuant to items 1(c) and
(d) of the Commission’s terms of reference.
PART I:

WOODVALE SHOPPING CENTRE

2.2

Hooker’s Rezoning Attempts

2.2.1
According to Mr David Donaldson, who was employed in the
Hooker organisation for some 30 years prior to its collapse in January 1989, at
all times material to this inquiry Hooker Corporation operated at least two
entities in Western Australia concerned with land development. Those entities
were Hooker Rex Estates Pty Ltd, at one time known as Hooker Land
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Development Pty Ltd (“Hooker Rex”), and Hooker Projects, a division of the
Hooker Corporation. Hooker Rex was the entity that acquired land for
subdivision, carried out the subdivision and sold the resultant lots. Hooker
Projects undertook particular projects such as shopping centre developments.
In the course of that activity, the company obtained the necessary zoning and
development approvals, carried out the construction required and ultimately
sold the project to investors. As Mr Kim Sweeting, the Western Australian
manager of Hooker Projects from 1987 to 1989, expressed it, “Hooker Rex was
the land division and Hooker Projects was the company that built the shopping
centres on the land that Hooker Rex owned”.
At all material times
Mr Donaldson was the Western Australian state manager of Hooker Rex.
2.2.2
The City Planner for the City of Wanneroo, Mr Oscar Drescher,
explained to the Commission that every local authority has a fundamental town
planning scheme. In the case of the City of Wanneroo that scheme is Town
Planning Scheme No 1. Consistent with the master planning scheme a series
of minor town planning schemes are introduced which sit “within the framework
of the entire City of Wanneroo town planning scheme”. Town Planning
Scheme No 10, which provided the zoning for the development of the suburbs
of Woodvale and Kingsley, was such a minor scheme. Town Planning Scheme
No 10 was created pursuant to a resolution of Council on 23 August 1978 and
was signed by the Minister for Town Planning and gazetted in July 1979.
2.2.3
To effect an amendment to a town planning scheme to rezone an
area, the developer had first to obtain the approval of Council to recommend to
the Minister for Planning that the proposed amendment be advertised for public
comment. If the Minister gave his approval, the proposed amendment to effect
the rezoning was advertised and the results dealt with. The application was
then considered again by Council for recommendation to the Minister that the
amendment be finally approved. If approved by the Council the application
then returned to the Minister for final approval and subsequent gazettal of the
amendment to the town planning scheme.
2.2.4
Mr Drescher also explained that, at the time, planning for
shopping centres and community centres catered for three sizes of centre, in
descending order of size called regional, district and local. He said that for a
district centre he would envisage a potential of anything up to 20,000 m2 of
retail space, “subject to justification”. Town Planning Scheme No 10 provided
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for one district and four local shopping and community centres. The land
designated as intended for the district shopping and community centre (“the
district centre land”) was bounded by proposed thoroughfares on three sides;
on the south by Whitfords Avenue, on the west by Timberlane Drive and on the
east by Woodvale Drive, with public open space to the north. The land
belonged to Hooker Rex.
2.2.5
The centres were not zoned because, as Mr Drescher explained
it, “all the scheme endeavoured to do was to set aside some of the primary
elements, saying that’s where they ought to be; but in the case of the shopping
centres they weren’t zoned because we didn’t know what size, the exact
location or what shape they should take”. Mr Drescher said that while the
designation of the district shopping and community centre in Town Planning
Scheme No 10 did not legally bind the Council to approving rezoning of the
land for that purpose, it created an expectation the Council “would certainly
respect”. He explained that the expectation was in time converted to a legal
right in the following way:
“... (W)hat has happened with scheme 10? Is it still in force?--Scheme 10 was, as I indicated, gazetted in July. Subdivision
occurred into the eighties and in the mid-eighties we came to a
general agreement with the land owners that there was no longer
any necessity to have the town planning scheme and there was a
series of agreements drawn up between the remaining land owners
and the City with the view of achieving the scheme objectives but at
the same time revoking Town Planning Scheme number 10. So it
was that Town Planning Scheme number 10 as a scheme was
revoked in 1986 or thereabouts.”
Mr Drescher said that pursuant to this arrangement there was an agreement
signed between Hooker Rex and the City which provided, inter alia, for the
development of a district centre in the position designated in Town Planning
Scheme No 10.
2.2.6
It took nearly four years from the developer’s first approach to the
City of Wanneroo for approval to develop a shopping centre on the district
centre land to be granted. While the City Planner and most of the Councillors
essentially supported a substantial district shopping and community centre on
the site a majority of the residents of the area and those involved in nearby
competing centres wanted either no shopping centre at all or a much smaller
facility. Eventually the opponents of a district centre prevailed but the contest
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was protracted and the delays were obviously frustrating and expensive for the
developer. The way in which the matter was dealt with by the relevant Council
committee, the Town Planning Committee, and Council itself is instructive and,
as recorded in the minutes, at times difficult to understand.
2.2.7
The first reference to an application from the owner of the land for
approval to rezone part of the district centre land is contained in a report to the
Town Planning Committee from the City Planner, Mr Drescher, dated 8 October
1986. In that report Mr Drescher advised the Committee that an application
had been received from architects Hames Sharley Australia, on behalf of
Hooker Projects and Hooker Rex, to rezone part of the district centre land from
residential development to commercial. The applicant sought rezoning to
accommodate an immediate 13,000 m2 gross leasable area with a potential to
expand to 20,000 m2. The concept design also “shows an integrated
Community Purpose Site of approximately 2 hectares which will be ceded free
of cost to the City in accordance with the legal agreement entered into...”.
2.2.8
Mr Drescher referred to a report submitted by Hames Sharley
which analysed the impact of the proposed shopping centre on other, nearby,
centres. He observed that while there was no doubt a district shopping centre
would be established at the location at some time, he expressed the view in
relation to that application that “(t)o help ensure economic viability of the
proposed Joondalup District Shopping Centre, no further district shopping
centres should be approved or extended until the Joondalup centre is
developed and operating economically”. Mr Drescher observed further that the
State Planning Commission was currently conducting a review of their Retail
Shopping Policy which was expected to be completed in 1987.
He
recommended that Council not consider Hames Sharley’s rezoning application
until the review was finalised. Council could then consider what size the centre
should be in accordance with the Commission’s policy.
2.2.9
At its meeting on 8 October 1986 the Town Planning Committee
received the City Planner’s report but, on a motion moved by Councillor Cooper
and seconded by Councillor Baddock, recommended to Council that it adopt
and sign the rezoning amendment and submit it to the Minister for Planning for
approval to advertise. At its meeting on 22 October 1986, on a motion moved
by Councillor Brian Smith and seconded by Councillor John Moloney, Council
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adopted verbatim the recommendation of the Town Planning Committee. The
matter was then referred to the Minister for Planning, as required.
2.2.10
In a report to the Town Planning Committee dated 12 August 1987
Mr Drescher included the following observations:
“Advertising for the amendment, as required by the Hon Minister,
closed on 17 July 1987. The advertising sign which was required
to be located on the site was not erected within fourteen days of the
Hon Minister’s approval being published in the Government
Gazette.
Subsequently, on advice from the State Planning
Commission, Council, at its meeting on 22 July 1987, resolved to
extend the advertising period to 7 August 1987.
After Council’s resolution to extend the advertising period, the State
Planning Commission formally advised that as the advertising signs
were not erected within the required time the amendment is
required to be re-advertised, including publishing of notices in local
newspapers, the Government Gazette and signs on site. To initiate
re-advertising, Council needs to resolve to request the approval of
the Hon Minister for Planning to advertise the amendment.”
The application was back where it started in October 1986. The minutes of the
Town Planning Committee meeting held on 12 August 1987 disclose that
Councillor Bradshaw tabled amended concept plans for the proposed
Woodvale Shopping Centre and moved that the matter be deferred for one
month to enable the amended plans to be placed in the Hooker Rex sales
office. Local residents were to be informed that the plans were available for
inspection. The motion was carried. Council resolved to a similar effect on
26 August 1987.
2.2.11
At its meeting on 14 October 1987 the Town Planning Committee
was advised that Hooker Projects and Hooker Rex wished to have their
application deferred pending submission of “new detail”. Mr Drescher also
advised the meeting of a number of matters Hookers needed to consider in
preparing their new submission. On a motion of Councillor Bradshaw, the
Committee resolved to recommend that Council refuse all previous applications
relating to the district centre land, seek clarification from the developers on the
use proposed for the site and advise the applicants of the matters raised by the
Town Planner.
At its meeting on 28 October 1987 Council resolved
accordingly.
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2.2.12
In a report to the Town Planning Committee dated 10 February
1988, Mr Drescher advised of a further application by Hooker Projects to
rezone part of the district centre land. In their new application Hooker Projects
again sought approval for 13,000 m2 gross leasable area, with a community
purpose site of 20,000 m2. It also attempted to address concerns raised during
the advertising period of their previous application by relocating the centre
further east, away from the residential development.
Mr Drescher
recommended approval of the application with, in effect, a number of conditions
relating to traffic and access. Before the report could be considered by the
Town Planning Committee Mr Drescher was advised of two public meetings to
be held between residents of Woodvale and Hooker Projects in an attempt to
reach a compromise on the location of a district shopping centre. The
Committee recommended that Council defer consideration of the matter for one
month. The matter was reported to Council at its meeting on 24 February 1988
and duly deferred as recommended.
2.2.13
According to Mr Drescher, at this point public opposition to the
shopping centre was quite intense. Mr Drescher and Dr Bradshaw both said
some of the opposition came from nearby residents but much of it was
promoted by other shopping centres who stood to lose business if another
shopping centre opened in competition. By a letter dated 6 March 1988 the
President of the Greenwood Kingsley Warwick Woodvale Citizen’s Association,
Mrs Cheryl Edwardes, advised the chairman of the Town Planning Committee
of the results of a survey of all homes in Woodvale. The residents were said to
be overwhelmingly against a district shopping centre and in favour of a small,
neighbourhood sized shopping centre. On a resolution moved by Councillor
Bradshaw, seconded by Councillor Cooper, the Committee recommended that
“in the light of the magnitude of local objection received to the proposed
location” Council should refuse the application. At its meeting on 23 March
1988 Council resolved to refuse the application, as recommended.
2.2.14
Hames Sharley again approached the Council on 27 May 1988.
On 10 June 1988 the Town Planning Department wrote to advise that before an
application could be considered a number of matters needed to be addressed.
To enable Hames Sharley to prepare a “consolidated submission” for placing
before Council, the letter set out 14 matters which required attention including
as number one “justification for the size and location of the centre”. In a report
to the Town Planning Committee dated 13 July 1988 Mr Drescher again
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advised of another application to rezone part of the district centre land, this
time proposing a development including 13,500 m2 gross leasable area. The
application included a submission from consulting engineers GHD Dwyer Pty
Ltd, addressing issues raised by residents of Woodvale and the Council and a
retail market feasibility study by Hames Sharley justifying the 13,500 m2 of retail
floor space.
2.2.15
Mr Drescher’s report, at seven pages including attachments, was
unusually long and thorough and recommended that the Committee
recommend to Council that it approve the application and submit it to the State
Planning Commission for approval to advertise.
Mr Drescher again
recommended the applicant be advised it must accept a number of conditions
relating to traffic and access before final approval would be granted. At the
Town Planning Committee meeting on 13 July 1988 Councillor John Moloney
moved that Council refuse the application for proposed rezoning. The motion
lapsed for want of a seconder. The Committee went on to carry a motion
moved by Councillor King, seconded Councillor Duffy, in the terms
recommended by the Town Planner. The minutes record that Councillors
Moloney and Edwardes dissented from the motion. In the light of his dissent
from the approval it is curious that Councillor Edwardes did not second
Councillor Moloney’s motion to refuse the application.
2.2.16
The minutes of the meeting of Council on 27 July 1988 also
record a most curious resolution of this matter. The recommendation of the
Town Planning Committee is set out and followed by a motion, moved by
Councillor Moloney, this time seconded by Councillor Edwardes, that the
recommendation of the Committee not be adopted and the application be
rejected. A division was called with the result recorded that 13 Councillors
voted in favour of the motion and nil against. Two questions arise: first, why
was a division called if the vote was unanimous and secondly, why did the
Councillors who voted on the Town Planning Committee resolution to reject the
application, not oppose the motion? Witnesses were unable to satisfactorily
explain those anomalies.
2.2.17
In July 1989 Hooker Projects submitted yet another application to
rezone part of the district centre land, this time through a new firm of architects,
namely Gutteridge, Haskins & Davey. The scope of the application was
considerably reduced, with only 4,990 m2 gross leasable area proposed for the
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commercial zone. Mr Drescher again recommended approval and submission
to the State Planning Commission for approval to advertise, subject to certain
conditions and modifications. At the Town Planning Committee meeting on
12 July 1989 Councillor Beverley Moloney moved that the Committee
recommend to Council that the gross leasable area for retail purposes be
amended to 3,500 m2. The motion lapsed for want of a seconder. The
Committee then proceeded to accept the City Planner’s recommendation, with
Councillors Moloney and Edwardes again dissenting.
2.2.18
At its meeting on 26 July 1989, on a motion moved by Councillor
Bradshaw and seconded by Councillor King, Council adopted the Committee’s
recommendation in full, with Councillors Moloney and Edwardes again
dissenting. It was noted in the minutes (presumably from the agenda, which is
not retained) that 195 standard form submissions had been received regarding
the proposal, 182 objections and 13 in support. Council was advised that the
submissions had been forwarded to Council prematurely and should not
influence Council’s consideration of the issue. The minute further noted that
the general public would have an opportunity to comment when and if the
amendment reached the advertising stage.
2.2.19
One of the modifications imposed by Council was an increase in
the size of the community purpose site from one hectare as proposed by
Hookers in their application to two hectares. Hooker Projects counter-offered
1½ hectares and this was agreed by Mr Drescher, for the Council, by letter
dated 25 August 1989 to the manager of Hooker Projects, Mr Sweeting.
2.2.20
At a meeting of the Town Planning Committee on 13 September
1989 Councillor Bradshaw moved that it be recommended to Council that the
gross leasable area to be used for retail purposes in the centre be increased to
20,000 m2. The motion lapsed for want of a seconder. The Committee then
proceeded to amend its previous recommendation to incorporate the decreased
area for community purpose site and other minor changes. At its meeting on
27 September 1989 Council adopted the Committee’s recommendations by an
absolute majority, with Councillor Edwardes dissenting.
2.2.21
The matter again came before the Town Planning Committee on 6
December 1989. A report from the City Planner referred to the receipt of 206
submissions and two petitions in response to advertising of the development.
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Twenty two of the submissions were in support of the proposal with 184
against. Both petitions were against the proposal. One petition, from
Woodvale residents, had 1,000 signatures and the other, on behalf of Kingsley
Village Shopping Centre, had 240 signatures. Mr Drescher nonetheless
recommended that Council take the steps necessary to achieve final approval
of the proposal, subject to finalisation of a legal agreement between the
developer and Council which incorporates Council’s requirements for the
development. The Town Planning Committee resolved to recommend to
Council in accordance with the City Planner’s report.
2.2.22
By the time the matter came before Council on 20 December 1989
the number of submissions had risen to 401, with 36 in favour and 361 against
the shopping centre as advertised.
Mr Drescher maintained his
recommendation that Council proceed to final approval of the application. At
the Council meeting Councillor Edwardes moved and Councillor Bradshaw
seconded a motion that Council discontinue the scheme amendment and take
no further action to rezone the site from residential development. The motion
was lost. A motion moved by Councillor King, seconded Councillor Major, to
adopt the recommendation of the Town Planning Committee was passed. The
motion also included an additional requirement for an agreement to provide for
a restrictive covenant on the title to the rezoned land limiting the size of the
gross leasable retail floorspace to 4,990 m2.
2.2.23
On 22 January 1990 Hooker Corporation and all its subsidiary
companies went into provisional liquidation.
The companies were
subsequently liquidated and the land, of which the district centre land was a
part, was sold.
2.2.24
On 30 May 1990 Council was advised that the Minister for
Planning had approved the amendment subject to the agreements
contemplated with the developer and authorised the signing and sealing of the
necessary legal documentation. On 8 August 1990 Council received advice
from the City Planner that the Minister had signed the amendment to Town
Planning Scheme No 1 that gave effect to the rezoning. Council was also
advised that the approval was to be gazetted during the same week. On 22
August 1990 the City Planner advised Council that the necessary deeds had
been executed by the developer.
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2.2.25
In summary, Dr Bradshaw’s participation in Council’s deliberations
on Hooker’s application was as follows. On 22 July 1987 Dr Bradshaw moved
the extension of the advertising period after Hooker Projects had failed to
advertise in accordance with the approval from the State Planning Commission.
At the Town Planning Committee meeting on 12 August 1987 he tabled the
amended concept plan from Hooker Projects and then moved for the deferral of
the project for one month. Then on 14 October 1987 Dr Bradshaw moved for
the refusal of all previous Hooker applications despite the fact that Hooker
Projects had sought merely to have their application deferred pending the
provision of further detail. Again, on 9 March 1988 Dr Bradshaw moved for the
refusal of Hooker Projects' proposal based on the level of public objection.
2.2.26
Dr Bradshaw was a member of the Town Planning Committee
which on 13 July 1988 could not find a seconder to a motion by Councillor
Moloney to reject Hooker Projects’ further application. He then moved that
Hooker Projects' application for a 13,500 m2 gross leaseable area shopping
centre site be approved. When that recommendation went before Council
Dr Bradshaw, along with Councillors King and Duffy, voted against Hooker
Projects' application.
2.2.27
On 13 September 1989 Dr Bradshaw unsuccessfully moved the
Town Planning Committee to approve Hooker’s application and increase the
gross leaseable area to 20,000 m2. He then voted to accept the City Planner's
recommendation to approve the more modest application from Hooker Projects
to approve a rezoning for 4990 m2 square metres gross leaseable area. Then
at the Council meeting on 20 December 1989 Dr Bradshaw supported a motion
by Mr Edwardes that the Council discontinue its scheme amendment and take
no further action to rezone the land from residential development.
Dr Bradshaw offered some possible explanations for his variable attitude to
Hooker’s evolving proposals but said he was unable to recall with any accuracy
the reasons for his apparently erratic approach.
2.2.28
Against this background of dealings between Hooker Projects and
the Council of the City of Wanneroo, and Dr Bradshaw in particular, a number
of allegations and questions have been raised.
These questions are
considered below, in turn.

28

2.3

The Alleged Request for a Donation of $50,000.00

2.3.1
As state manager for Hooker Projects from 1987, Mr Sweeting
was responsible for co-ordinating the various projects undertaken by the
company. Each project had a manager but Mr Sweeting exercised overall
supervision at the state level. Mr Sweeting said the Woodvale shopping centre
project application was “dogged with controversy” for the whole time he
occupied the position of state manager. For that reason he became more
personally involved with the project than was normal for the occupant of that
position.
2.3.2
Mr Sweeting could not recall when he first met Dr Bradshaw but
cannot remember any dealings with him prior to late 1987 when he extended to
Dr Bradshaw an invitation to dinner. Mr Sweeting said that at the time his
company was trying to get the Woodvale shopping centre project approved and
“we felt (Dr Bradshaw) could help and from memory we invited him out for
dinner for a sort of general discussion”. Mr Ronald Boyes, the Australian
manager of Hooker Projects and Mr John Adamson, the Australian retail
manager of Hookers, were to be in Perth and Mr Sweeting took the opportunity
to introduce them to Dr Bradshaw. Mr Sweeting very candidly explained the
context as follows:
“Did you say to Detective Swannell when he interviewed you that
Bradshaw gave the impression that if you looked after him he would
look after you and all the rest of the council would fall in behind
him?---That was the impression that he gave. Whether it was at
that meeting or not, that was the impression that I gathered, but
what was discussed at the dinner, look, I can't recall. It was just the
impression that - that was perhaps incorrect. The impression was
around that he was the mover and shaker in council.
There was an impression around. What do you mean by around?--Well, in Projects - in Hooker Projects and Hooker Land, if you
wanted something done he was the guy to talk to.
I see. And that's an impression that was conveyed to you through
other people in Hookers, was it?---That's right, yes.
Was that impression conveyed to you by Dr Bradshaw himself?---I
don't believe that he did do that, no. He never really gave that
impression that he was going to get everything done for us but - no,
he didn't do that.
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And was the purpose of this dinner essentially to lobby him for
support?---Yes, it was. Of course it was. It was a start, and we felt
that if we got to know him he may be able to help.”
2.3.3
Mr Sweeting thought the dinner, which was at the Parmelia Hilton
hotel in Perth, occurred midweek. He recalls it was a late night because the
four people present went on to the hotel nightclub after dinner. Mr Sweeting
does not recall what was discussed but he did not believe there was any
lobbying during the evening. He said if the project was discussed at all it was
certainly not at any length.
2.3.4
Mr Sweeting said that the next time he saw or spoke to
Dr Bradshaw was when he turned up at his unit in Cottesloe early, that is
somewhere between eight and ten o’clock, on the Sunday morning following
the dinner. Mr Sweeting said he was not expecting Dr Bradshaw, had no idea
of the reason for the visit and was surprised to see him. Mr Sweeting did not
remember the sequence of events or what else was discussed during
Dr Bradshaw’s visit but he does recall that Dr Bradshaw asked him for a
donation of $50,000.00 for the Liberal Party. He does not think Hooker’s
Woodvale project was discussed but said “we had just taken him to dinner and
he called around wanting a donation: I took it to be connected, correctly or
incorrectly”. Mr Sweeting was pressed on the point, as follows:
“COMMISSIONER: Did Dr Bradshaw say anything to you at all,
Mr Sweeting, that might suggest there would be any benefit to
Hookers if they gave the donation?---No, I don't think he did say
that. I don't think he said anything like that. He didn't connect the
two. I connected the two, he didn't connect the two.
Yes?---They could well have been unrelated. I got the impression,
correctly or incorrectly, that it was associated with us trying to get
Woodvale approved. He did not connect it, no.
He didn't say anything that even hinted at it?---No, he did not.
And did he say anything that suggested any sort of connection or
tie-up between the request for a donation and any other activities
afoot?---No, I don't believe he did.
That it might sweeten the relationship, or
ever did say that.

?---No, I don't think he

Did he give any reason to indicate why you should consider giving
such a huge sum?---Well, look, I was new to development. I
thought, you know, this is the way things could be done, however
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horrified I might be, but I thought, ‘Perhaps if we do give a donation
to the Liberal Party some way it will find its way back to getting our
Woodvale project approved.’ Perhaps that was naive but I thought
they were connected. ...
MR NASH:
Did you understand the request for the $50,000
donation to the Liberal Party to be - did you believe it to be a
genuine request for money to the Liberal Party?---No, I didn't.
What did you think?---I thought it was to go towards getting our
project approved. Whether or not it ended up in the Liberal Party's
hands, I would have personally doubted it. Perhaps it did.
Perhaps that's the way Dr Bradshaw raised funds for the Liberal
Party.”
2.3.5
Mr Sweeting said he told Dr Bradshaw a request of that nature
would need to be referred to his superiors and “we left it at that”. He said he
tried to telephone Mr Boyes in Sydney but was unable to get through to him
until later that night. Mr Sweeting said “I think I got him on his mobile”. He said
Mr Boyes told him “Hookers don’t pay kickbacks or bribes or donations or
whatever”. Mr Sweeting said Mr Boyes’ rejection of the idea was outright; he
did not say he would have to refer it to Hooker’s management or anything of
that nature. Mr Sweeting understood that to be the end of the matter. He said
he was aware Mr Boyes denies he spoke to him about the incident but said he
was absolutely certain the telephone conversation he related did take place.
He did not discuss Dr Bradshaw’s approach with anyone other than Mr Boyes
at the time. Mr Sweeting said the next person he spoke to about the incident
was when a reporter from The West Australian came to see him around mid
1995. He said he subsequently spoke to the police about the matter.
2.3.6
Mr Sweeting said he could see no reason to report the incident to
the police at the time nor did he feel any need to advise Dr Bradshaw his
request had been refused. He said he had other projects to do and “if we
weren’t going to pay out ... I wasn’t going to ring him and say, ‘We’re not
paying’”. Mr Sweeting did not think Dr Bradshaw approached him again about
the donation. He said in any event he had “practically written off this project”
by that time since he believed there was no prospect of the application for
rezoning being successful.
2.3.7
Dr Bradshaw was quite definite in his view that at the time he was
a pro-development Councillor and consequently very much in favour of
Hooker’s Woodvale district centre proposal. He also said he believed
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opposition to Hooker’s Woodvale project was artificially created or “stirred up”
by rival traders in other shopping centres to eliminate potential competition.
The letter from the President of the Citizen’s Association of 8 March 1988, the
results of the survey contained therein and the sheer number of opponents who
sent in submissions and signed petitions must cast doubt on that proposition
but Dr Bradshaw held to the view that Hookers were entitled to a district
shopping centre and, subject to accommodation of objectors’ legitimate
concerns where possible, should have been granted approval to proceed.
While he conceded Council had an ultimate discretion whether or not to submit
an application to the Minister to be advertised, Dr Bradshaw said he believed
that in the end the developer was entitled to approval in accordance with the
town planning scheme. The only issue for Dr Bradshaw was the optimum size
of the centre and the design. On his account, Dr Bradshaw has maintained this
view consistently, despite his erratic voting record on Hooker’s application. He
gave the following answers:
“Accepting those amenity problems that shopping centres may give
rise to, were you always of the view that the residents could not
simply object to a shopping centre, provided those amenity
problems were overcome?---I said that to 600 of them at a public
meeting on a PA system.
And that was a shopping centre of in the order of 20,000 m2?---Up
to 20,000, yes. I publicly said to the whole lot they could not stop a
shopping centre going there, all they could debate was the size.”
2.3.8
Dr Bradshaw was unable to recall why it was he tabled the
amended concept plans at the meeting of the Town Planning Committee on
12 August 1987. He said the reason he moved, with Councillor Cooper, the
motion at the Town Planning Committee meeting on 14 October 1987 to refuse
all previous applications from Hooker Projects was to fill a need to “wipe the
slate clean” to enable the applicant to start again and address the legitimate
concerns that had been raised by the residents. As for the members of the
Town Planning Committee voting against their own recommendation on Council
at the meeting of 27 July 1988 Dr Bradshaw said something must have come
up between the two meetings to affect the position. He recalled that
Councillors had been getting letters and “telephone calls galore day after day
from residents” and at the meeting “the council chambers was completely full
and overflowing with all the local residents that turned up to see if they were
going to get what they still wanted, and obviously they hadn't so that's why that
would have been put”.
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2.3.9
Dr Bradshaw was also asked why he had moved to amend the
application to increase the gross leasable area of retail space from 4,990 m2 to
20,000 m2 and gave the following answers:
“That lapsed for want of a seconder. What motivated you to do
that, to move that amendment?---Look, I can't be certain at this
point so far down the track, but two things: (1) to give them what
they were entitled to, the maximum of what they were entitled to,
which they always expected, and (2) so that we didn't have two
bites of the cherry, because if you had problems with the shopping
centre with the first time, if you are going to expand it again in 4
years' time, you are going to have problems again so you better
resolve it all the first time.
Can I ask how can the Commission reconcile what you are saying
about that with the fact that you joined with the Council, I think at
the 27 July Council meeting, to oppose the 13,500 m2 gross
leasable area for retail purposes?---Yes, but there may have been
other reasons why I opposed it. It may have been that the roads
weren't suitable, for example, the road realignments that they
eventually did. It may have been that the landscaping wasn't
suitable, so I can't remember why I opposed that but the problems
kept changing from week to week. I mean, every time we thought
we had resolved a problem, someone would come up with a
different problem.”
Dr Bradshaw said he spoke to Hooker’s consultant design architect, Mr William
Hames of Hames Sharley, several times “about the objections and how to
overcome them and what they would get and what they wouldn’t get”.
2.3.10
Dr Bradshaw’s version of the circumstances surrounding the
dinner with Mr Sweeting and his colleagues at the Parmelia Hilton hotel does
not differ materially from Mr Sweeting’s account. He acknowledges the
invitation, the venue, proceeding to Juliana’s nightclub in the hotel after dinner
and the nature of the discussion as recalled by Mr Sweeting. Dr Bradshaw said
he anticipated that Hooker’s application before Council would be discussed at
the dinner but it was not raised. He cannot recall when the dinner occurred,
not even the year, nor can he recall the number or names of the other diners
from Hooker Corporation. Dr Bradshaw said he had not met the two men from
the east before and has not seen them since.
2.3.11
Dr Bradshaw said that at the dinner Mr Sweeting said to him he
would like to talk to him about the future of the shopping centre and that he told
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Mr Sweeting the first opportunity he would have to do that would be the
following Sunday morning. He said Mr Sweeting then said “(W)ell, come to the
house”. Later in his evidence Dr Bradshaw said he could not remember
whether he told Mr Sweeting it would be on a Saturday or Sunday morning but
he did recall it was on a weekend. He said he was very busy at the time and
the only opportunity he had to see people was on Saturday or Sunday
mornings. Dr Bradshaw said Mr Sweeting did not give him his address and he
might have obtained it from the telephone book. Dr Bradshaw then said he
recalled Mr Sweeting was not in the telephone book because he had only
recently moved into his unit.
2.3.12
Dr Bradshaw said that when he arrived at Mr Sweeting’s unit
Mr Sweeting was not surprised to see him since he was expected. He said he
was invited in and they had a cup of tea or coffee. He thought he was there for
about one hour but was not sure of the time. The only discussion Dr Bradshaw
recalled was concerning the shopping centre: he said Mr Sweeting was
concerned to establish when the Council might be able to resolve the issue
with the residents and what the ultimate size would be. Dr Bradshaw said he
replied consistently with his position throughout; he thought Hookers were
entitled to a shopping centre and if they reverted to their original application
they could “virtually have it immediately”. On the other hand, if they wished to
“hang out” for an expanded centre then it could take a long time. He said he
left it to Mr Sweeting to make the decision and Mr Sweeting said he would
discuss it with his superiors. Dr Bradshaw said that was the only advice he
could give Mr Sweeting. He said that, apart from some idle chit-chat about
Mr Sweeting’s domestic arrangements, nothing further was discussed.
2.3.13
Dr Bradshaw was then asked about Mr Sweeting’s allegation that
he asked for a donation.
“Is it the case that you don't recall then ever asking him for a
donation at that meeting?---Well, I don't recall and I don't believe I
did ask for a donation for anything other than the council election
which I previously asked for. Now, I don't know whether we
discussed that that day and I don't think we did because I think he
had already agreed to that.
But do you know of any reason why he would want to make up a
suggestion that you asked for a donation of $50,000.00 for the
Liberal Party?---No, I don't. I have no idea and when I first read it
in The West Australian I was quite stunned that - it had never been
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raised before. It was new to me and I was wondering - and it
wasn't until later I found out that allegedly Kim Sweeting had made
the statement because I thought to myself, ‘Well, at least Kim will
say that never happened’ and it turns out he was the one.”
I shall consider the issue of the previous donations referred to by Dr Bradshaw,
below.
2.3.14
Dr Bradshaw said if he had asked Mr Sweeting for a donation he
would admit to it because “I can’t see anything wrong or illegal about asking for
a donation for politics, so if I had have, I would tell you”. When pressed on that
proposition, Dr Bradshaw agreed the propriety of such a request depended on
the way it was done but maintained that if he had asked for a donation in the
way Mr Sweeting said he had he would consider he had done nothing wrong
and would admit doing so. Dr Bradshaw also made the point that he had, in
effect, nothing to sell. He said “Council wanted it made bigger because we felt
that there was a need for it, so why would we - how could I or why would I ask
him to pay for something that he's going to get anyway?” On the other hand,
Dr Bradshaw admitted that the bigger the gross leasable area the happier
Hookers would be and that he played a role in influencing the ultimate decision.
2.3.15
Mr Boyes told the Commission he was the general manager of
Hooker Projects for Australia from September 1986 until January 1990 when
Hooker Corporation went into provisional liquidation. He could recall the South
Woodvale centre proposal but clearly had very limited recollection of the detail.
Mr Boyes believed the project did not ever get to the point of approval by the
Hooker Corporation board which he said would normally only occur once they
had obtained the required zoning. He said he did not have any recollection of
the project being controversial but since he was, during that period, overseeing
up to 50 projects at any one time it was difficult for him to recall much detail of
individual projects, especially ten years later.
2.3.16
Mr Boyes could not recall having dinner with Dr Bradshaw and
Mr Sweeting at the Hilton Hotel but did not dispute he may have done so. He
agreed that Councillors were from time to time taken out to dinner to be lobbied
but said he was not usually personally involved in that process.
2.3.17
Mr Boyes said he could not recall Mr Sweeting ever ringing him
about a request from Dr Bradshaw for a $50,000.00 donation to the Liberal
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Party. He said he did not have a mobile telephone at the time but he did have
a car phone. He said he thought the request would have been memorable “if I
had gone along with it, but I suspect I would have batted it away because I
don’t favour making such payments”.
2.3.18
If the request was made as alleged by Mr Sweeting I would have
little hesitation in finding it to be improper.
In circumstances where
Dr Bradshaw, in his capacity as a Councillor of the City of Wanneroo, was
attending the home of the state manager of a developer to discuss a highly
contentious application by the developer which was, at the time, before the
Council for decision, a request for money for any purpose could only be
characterised as improper at the very least. It follows that I do not accept
Dr Bradshaw’s contention that since there would be nothing wrong with such a
request he would have no reason not to admit it if it had been made.
2.3.19
I am also unable to accept Dr Bradshaw’s assertion that he was
not in a position to assist Hooker in relation to their problems with the
Wanneroo Council. There is abundant evidence before the Commission to the
effect that Dr Bradshaw was by the end of 1987 a powerful and influential
member of the Wanneroo Council with the capacity to mobilise substantial
voting strength on both the Town Planning Committee and Council itself.
Mr Sweeting made it clear that Dr Bradshaw’s strength and influence on
Council was not lost on Hooker as the dinner evening invitation demonstrated.
Dr Bradshaw may well have been preaching to the converted with his attempts
to push the Woodvale project in the Town Planning Committee and before
Council but he could also have played a significant role in stiffening resistance
amongst Councillors to the public pressure to which they were all being
subjected.
2.3.20
Further, evidence before the Commission establishes that there
was an election for members of State Parliament in February 1986 and another
in February 1989. If Dr Bradshaw was soliciting funds for the Liberal Party from
Mr Sweeting at the end of 1987 it was not in connection with an impending
State election. Dr Bradshaw told the Commission he has on occasions raised
funds for individual Liberal Party candidates for election but only at election
time. He said he has not raised funds for the party generally. If Dr Bradshaw
did make the request claimed by Mr Sweeting it is not something he would
forget. His very denial supports an inference that the money, if it was sought,
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was not intended for the Liberal Party but rather for his own benefit. The denial
precludes any evidence of authority from the Liberal Party to make the request
or any other independent evidence of the intended use for the donation
requested.
2.3.21
It is not, of course, the intended use of the money that
distinguishes a bribe from a legitimate payment. If a political donation is
sought in circumstances where it is either stated or to be implied that the
person making the request will use his official position to the advantage of the
donor if a donation is made then in my view the request and any resultant
payment is corrupt.
2.3.22
In the circumstances I have outlined it is clear that the question of
whether Dr Bradshaw made the request for a donation alleged by Mr Sweeting
comes down to a matter of credit as between the two witnesses. There was noone else present at the time the request was alleged to have been made.
Mr Sweeting said he told no-one other than Mr Boyes, in Sydney. Mr Boyes
has no recollection of the telephone call or being advised of Dr Bradshaw’s
approach. Essentially, Mr Sweeting says the request was made, Dr Bradshaw
says it was not. Since the reliability of the evidence given by both Mr Sweeting
and Dr Bradshaw is at issue in other aspects of this investigation I propose to
defer expressing a finding on this question until I have outlined all the material
evidence in relation to the Woodvale shopping centre. I will return to the
question of Dr Bradshaw’s alleged request later in this chapter.
2.4

Alleged Political Donations by Hooker

Dr Bradshaw’s Election Campaign
2.4.1
There is another matter on which the evidence of Dr Bradshaw
and Mr Sweeting is in direct conflict. Dr Bradshaw maintains that Hooker
Projects funded his campaign for re-election to Council in May 1988 to the
extent of $5,000.00 or $6,000.00. Mr Sweeting denied the company made any
such contribution.
2.4.2
Dr Bradshaw said he asked Mr Sweeting if Hookers would pay his
election costs and he agreed. He said Mr Sweeting asked him how much it
would cost and he gave Mr Sweeting a figure. Dr Bradshaw could not recall
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whether that figure was $5,000.00 or $6,000.00. He said Mr Sweeting “then
said when I get the (campaign related) invoices to give them to him and he
would fix them up so I sent them to his office address and they were all paid”.
Dr Bradshaw said there was no intermediary involved. He was then asked
where he sent the invoices.
“At Hooker Projects?---At Hooker - well, no. He gave me an
address of his office. Now, I don't know where it was. I had an
office address. I either sent them or posted them to that address,
attention him. Now, what happened after that I have no idea but I
never got a second invoice so I assume they were all paid.”
Dr Bradshaw said the invoices related to advertising and printing expenses.
He said the printing was done by The Printing Factory in Wangara.
2.4.3
The Commission received in evidence a copy letter dated 1 April
1988 on Dr Bradshaw’s printed letterhead addressed to Mr Sweeting at
“Hooker Rex Developments”. The letter reads as follows:
“Dear Kim,
Enclosed are several magnetic Calendars to stick on fridge doors.
16,500 went out to every householder in the South Ward.
This should convince any Opponents that I am serious and may
discourage Opponents.
BEST WISHES,
(Signed, Wayne Bradshaw)
WAYNE BRADSHAW”
Attached to the copy letter is a copy of what is said to be a magnetic calendar
with a photograph of Dr Bradshaw on the front. On the back are the usual
“useful telephone numbers” and a note at the bottom that the document was
authorised by Dr Bradshaw and printed by The Printing Factory. Dr Bradshaw
said he sent the letter and magnetic calendars to Mr Sweeting “out of courtesy
because he paid for them, to let him know that - to show him what he had paid
for and to just let him know what I had done with them”. It is difficult to imagine
what other reason Dr Bradshaw could have had for sending to Mr Sweeting a
letter worded in that way, with calendars enclosed. On the account of both
witnesses their relationship was not close. Mr Sweeting would not have had a
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social or merely friendly interest in how Dr Bradshaw conducted his election
campaign.
2.4.4
Mr Sweeting said he has no recollection of ever recommending
payment of election expenses for any Councillor in a local government election.
He agreed Dr Bradshaw may have raised the possibility with him but had no
recollection of him doing so. Mr Sweeting was adamant that no payment
towards any councillor’s election campaign had been made on his
recommendation or from his office with his knowledge while he was state
manager of Hooker Projects. He said a payment could only have been made
by his company if it was made direct from Sydney without his knowledge.
Mr Sweeting did agree that it was definitely in Hooker’s interests for
Dr Bradshaw to be re-elected to Council in May 1988. As Mr Sweeting said,
“he was a supporter”. Mr Sweeting was equally adamant that he was never
asked for money by Dr Bradshaw.
“COMMISSIONER:
And you're saying, Mr Sweeting, quite
positively, as I understand it, that you were not asked to pay any
money?---No.
Not that you don't recall; it did not happen?---It did not happen. I
mean, sure, we were following Wayne Bradshaw's re-election
campaign with interest because it was in our interests to do so, and
I think he was reassuring us that he would get re-elected, and we
agreed with him. If somewhere in Hookers the money was paid
towards it, I'm certainly not aware of it. I mean, if I was aware of it I
would say we did.”
Mr Sweeting was unmoved when confronted with the letter and copy fridge
magnets from Dr Bradshaw. He said “I guess he was showing me that he was
going to get re-elected and probably I agreed with him, if he was going to go to
that extent”.
2.4.5
Unfortunately, with the passage of nine years, the records of The
Printing Factory for the period have been destroyed.
2.4.6
I am satisfied that Dr Bradshaw asked Mr Sweeting for a donation
to fund his election campaign and that Hooker Projects paid a number of
accounts for Dr Bradshaw in compliance with that request. There is no reason
for Dr Bradshaw to make the claim if it is not true and his evidence on the point
is materially supported by his letter of 1 April 1988. Since in the context of a
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local government election the donation was extremely large I believe it is
unlikely he is confused about the identity of the donor.
2.4.7
The request was made at a time when Hooker Projects had a
major contentious application before the Wanneroo Council. Dr Bradshaw was
regarded by Hooker Projects as a supporter of their proposed development.
There is no evidence to suggest that in making the request Dr Bradshaw linked
his support to the making of the donation in any way. In those circumstances
his request cannot be characterised as corrupt but it most certainly was
improper. Dr Bradshaw’s request would have put Mr Sweeting in a position
where he could not afford to refuse for fear of alienating Dr Bradshaw and
losing his support on Council for the company’s development. The donation, of
$5-6,000.00 on Dr Bradshaw’s account, was large. In my opinion it was highly
improper of Dr Bradshaw to place Mr Sweeting in that position.
Mr King’s Election Campaign
2.4.8
Mr King said he did not believe he had ever met Mr Sweeting but
he did contact him to ask for a donation towards his campaign for re-election to
the Wanneroo Council in May 1988. He said he first asked Dr Bradshaw who
he should contact in Hookers to ask for a donation and Dr Bradshaw gave him
Mr Sweeting’s name. Mr King said he then telephoned Mr Sweeting and asked
him whether Hookers would be prepared to donate to his campaign. He said
Mr Sweeting agreed to donate and then told Mr King to contact an advertising
company called Flynn Sattler to make the necessary arrangements. Mr King
said he contacted Flynn Sattler and was advised to have his printer send an
invoice for $2,000.00 worth of printing “for Woodvale” and they would pay the
account. He said he asked his printer, Hargrave Coppin Printers, to send the
invoice to Flynn Sattler but recalls Flynn Sattler did not pay the account.
2.4.9
Hargrave Coppin Printers subsequently changed its name to
Perth Print. Perth Print have supplied the Commission with a number of
documents which provide some support for Mr King’s evidence. First, there is a
copy invoice from Hargreave Coppin Printers dated 19 April 1988 addressed to
Flynn Sattler. The invoice is numbered 277 and has a notation “Ref: Dave
King”. The text reads “To: Printing as required as for Kim Sweeting Hooker
Projects. Including Sales Tax
$2,660.00”. Secondly, a copy letter, on Flynn
Sattler letterhead, reads as follows:
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“May 6 1988
The Manager
Hargreave Coppin Printers Pty Ltd ...
Dear Sir
RE: Invoice 277
The above invoice was sent to our company on March 19, 1988.
The job was not requested by this company. Please forward
another invoice to Kim Sweeting at Hooker Projects for payment.
Yours faithfully
(Signed, R Clarke)
Romola Clarke”
Then there are two copy invoices dated 5 May 1988, one addressed to Hooker
Projects, “(F)or the personal attention of Kim Sweeting” and the other to Hames
Sharley W A Pty Ltd, “(A)ttention: Alfi”. Both copy invoices are in the sum of
$2,660.00, including sales tax and are said to be for “(P)rinting re ‘Woodvale’”.
The copy invoice addressed to Hooker Projects has a line scored through it.
2.4.10
Those documents were shown to Mr Grahame Coppin, then the
principal of Hargrave Coppin Printers. Mr Coppin’s role and method of
operation as collector of campaign donations for Mr King are considered
elsewhere in this report, in chapter 34. It is sufficient for present purposes to
observe that the arrangements described by Mr King and Mr Coppin are
consistent with that method of operation. Mr Coppin confirmed that the copy
invoices I have described above would have been sent out by Hargrave Coppin
Printers at the direction of his customer, Mr King. Mr Coppin was unable to say
whether any of the invoices were paid but said if he had been told not to carry
on with the anticipated printing work he would not have banked a cheque
received in payment. He said he believed in those circumstances he would
have given to Mr King any cheque received to return to the donor. Mr Coppin
was, however, unable to recall what had actually happened.
2.4.11
Mr King said he went overseas shortly before the election in May
1988. When he returned he found his two opponents for election had both
withdrawn. He was to be elected unopposed. Mr King said he therefore knew
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he did not need to advertise or incur printing costs to secure his election and
asked Hargrave Coppin Printers to simply send the money received from
Hookers directly to him. He said he then kept the money for himself. Mr King
said he did not believe it was dishonest for him to keep the money because “I
would have used it to offset some of the other expenses that I had had over the
previous years because in 1983, 84 and 85 it cost blooming heaps and heaps
of my own money to get re-elected - to get elected to Council”. The fact that
Hookers had not donated the money for that purpose did not appear to change
Mr King’s view at the time that he was entitled to keep the money. He agreed,
with the benefit of hindsight, that his conduct was dishonest. While Mr King did
not see any impropriety at the time he conceded that seeking a donation from
Hooker Projects while that company had a contentious application before
Council was improper.
2.4.12
The net effect of this documentary evidence is to provide support
for Mr King’s assertion that he reached some arrangement with Mr Sweeting. It
does not corroborate Mr King’s evidence that he believed the money was paid,
though I can think of no reason why Mr King would lie about that and receipt of
over $2,000.00, effectively for his own use, is something he would be likely to
remember. The initial invoice was clearly sent to Flynn Sattler pursuant to
some arrangement which Mr King had conveyed to Mr Coppin. It is also clear
that an arrangement was made for it to be redirected. The reason invoices
were sent to two companies on 5 May 1988, each to named individuals, is not
revealed by the documents or by any witness. Mr Sweeting was fairly evidently
involved to some degree.
2.4.13
Mr Sweeting denies having ever spoken to or dealt with Mr King.
It follows that he also denies having been contacted by Mr King, agreeing to
donate to his election campaign and entering into any arrangement with him to
have his printers send an invoice to Flynn Sattler. Mr Sweeting acknowledges
the effect of the invoices and the letter from Flynn Sattler but has no
recollection of seeing those documents before. He said he had never heard of
Hargrave Coppin Printers. Mr Sweeting said it was possible Mr King could
have dealt with the manager of the Woodvale project, Mr Steve Robertson, but
doubted he would have sought authority for payment of such an invoice directly
from the company office in the east, without his knowledge. Mr Sweeting said
he was the only officer of Hooker Projects with the authority to authorise
payment of an invoice of that amount. He said Hooker Projects did engage
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Mr Tim Flynn at Flynn Sattler to carry out its public relations work but he did not
know Ms Romola Clarke who had signed the letter to Hargrave Coppin Printers
dated 6 May 1988.
2.4.14
The only qualification Mr Sweeting conceded to his categorical
denial that he had donated anything to Mr King’s election campaign was in
answer to a question from Dr Bradshaw, as follows:
“And you don't remember donating to David King's election
campaign?---I do not. I'm not saying we didn't pay that bill but, the
way it was presented, it looked as though it was for printing.”
2.4.15
I am satisfied that Mr King made a request to Mr Sweeting for an
election donation and that he and Mr Sweeting reached an arrangement by
which Hooker Projects would pay a printing account on Mr King’s behalf.
Because there is no evidence to support Mr King’s assertion that the money
was paid to him by Hargrave Coppin I am not able to determine with any
certainty that the money was paid. I find Mr King’s conduct in requesting a
donation from Mr Sweeting at a time when Hooker Projects had a rezoning
application before Council to be improper. If the money was paid and Mr King
kept it when the need for its use for election expenses had passed his conduct
was not only improper but dishonest.
2.5

Dr Bradshaw’s Interest in the Woodvale Hospital Site

2.5.1
Mr Sweeting also told the Commission he was aware that Hooker
Projects’ ultimate proposal for the Woodvale site included a hospital but he
said Dr Bradshaw had no interest in that hospital to his knowledge.
Mr Sweeting was then shown an internal Hooker Projects document headed
“Woodvale Commercial Site - Project Summary” which showed his name at the
bottom. The document referred to Dr Bradshaw as one of the parties interested
in acquiring the land for a hospital. Mr Sweeting said the project summary did
not trigger any recollection about the matter but he agreed he must have
forgotten that Dr Bradshaw expressed an interest in acquiring the proposed
hospital site.
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2.6

Conclusions

2.6.1
I have found Mr Sweeting’s evidence to be inaccurate in relation
to election donations to both Dr Bradshaw and Mr King. His evidence in
relation to Dr Bradshaw’s interest in the Woodvale hospital was also incorrect.
There is no suggestion whatsoever that Mr Sweeting has fabricated any part of
his evidence. To the contrary he conveyed the impression of an honest and
frank, if somewhat disinterested, witness but these instances indicate either
significant lapse or confusion in his recollection of the events. Mr Sweeting
was, however, quite emphatic about Dr Bradshaw's approach for a $50,000.00
donation to the Liberal Party and firmly rejected the suggestion that he might be
confused in his recollection of that matter.
2.6.2
There consequently appear to be three possibilities. First,
Dr Bradshaw did make a request to Hooker Projects through Mr Sweeting for a
$50,000.00 donation for the Liberal Party which he has simply forgotten;
secondly, Dr Bradshaw is denying he made a request for a $50,000.00
donation because of an apprehension on his part that the request was corrupt
or improper or for some other reason; or thirdly, Mr Sweeting is confused about
the matter and Dr Bradshaw did not make such a request.
2.6.3
One of the biggest obstacles to acceptance of the third possibility
is the firmness of Mr Sweeting's evidence on the point in circumstances where
there is no known reason or motivation for him to fabricate the claim.
Mr Sweeting’s strength of conviction must, however, be assessed in the light of
the competing factors. Mr Boyes is unable to corroborate Mr Sweeting's claim
that he contacted him on the evening of the day Dr Bradshaw allegedly made
the request for the $50,000.00. I do not attach a great deal of weight to
Mr Boyes’ inability to recall the incident. Mr Boyes clearly had a very busy job
at the time with responsibility for numerous projects across the nation. His
recall of the whole Woodvale project, and the dinner with Dr Bradshaw in
particular, is understandably poor. His inability to remember a telephone call
from Mr Sweeting to advise of a request for a donation is consistent with his
general lack of recollection. There would have been nothing particularly
memorable for Mr Boyes about the incident as described by Mr Sweeting.
2.6.4
I am also conscious that Mr Sweeting was equally emphatic about
not having ever made any donations to any Wanneroo Councillor. I have found

44

Mr Sweeting was mistaken on that point. It is, however, one thing for
Mr Sweeting to forget an event or having done something but quite another for
him to specifically and clearly recall an occurrence such as Dr Bradshaw
requesting a donation if that did not occur. One is a failure of memory the other
a specific positive recollection. On the other hand, Dr Bradshaw directly and
emphatically disputes Mr Sweeting's recollection of their conversation. I must
also consider that Dr Bradshaw has deliberately misled this Commission on
other occasions and could be doing so again.
2.6.5
In those circumstances, while the applicable standard of proof is
still the balance of probabilities, I must keep in mind that the allegation against
Dr Bradshaw is serious. In my view the evidence in relation to this matter is
finely balanced. Given the flaws in Mr Sweeting’s recollection; the fact that it is
unsupported by any other evidence; and Dr Bradshaw’s firm denial, I cannot be
satisfied to the requisite standard that the request Mr Sweeting alleges
Dr Bradshaw made to him was in fact made. That finding is no reflection on
Mr Sweeting. I have not found the request was not made. I am simply unable
to conclude, on the evidence before the Commission, that it was.
PART II:

MR BARRY HALL AND THE SWIMMING POOLS

2.7

Introduction

2.7.1
In September 1986 a firm of architects called Barry Hall &
Associates, of which Mr Barry Hall was the principal, was awarded a contract
by the City of Wanneroo to design and document the construction of a
swimming pool complex in Craigie. Mr Hall was subsequently awarded another
contract by the City to act as architect for a second swimming pool complex
constructed at the Wanneroo townsite. When extensions were carried out to
the first complex, known as Wanneroo Water World, in 1988, Mr Hall was not
asked to bid for the job. Mr Hall’s principal competitor for the first contract,
Mr Peter Hunt of Peter Hunt Architect, claims to have been unfairly dealt with
by the City in the bidding process.
2.7.2
In this context, which I will consider in some detail below, a
number of allegations of improper conduct have been made, mostly by Mr King,
as follows:
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(a)

It was alleged, in very general form, by Mr King in the course of
his interview with Mr Bates in September 1994, that Mr Hall “paid
Dr Bradshaw a substantial amount of money for Dr Bradshaw’s
support on building both the Wanneroo Water World and the
Wanneroo Townsite swimming pool”. In the same interview
Mr King stated he thought Dr Bradshaw was “getting twenty or
thirty thousand bucks out of” Mr Hall with respect to the
Wanneroo Water World contract.

(b)

It is alleged by Mr Ronald Harman against Dr Bradshaw that at
some time in 1987 or 1988 Dr Bradshaw asked him to send an
account in the sum of $15,000.00 from the real estate business he
ran for Dr Bradshaw to Mr Barry Hall. Mr Harman said he was
told by Dr Bradshaw to describe the account as being for
consultancy fees. Mr Harman agreed he told Mr Kyle in 1992 that
Dr Bradshaw had told him “I am due $15,000.00 from Barry Hall &
Associates who I did a favour for”.
Mr Harman told the
Commission he sent out the invoice but does not recall it being
paid. The Commission has considered whether the demand for
payment was made and, if so, whether the money sought was in
return for Dr Bradshaw’s support for Mr Hall in securing the
contract for Wanneroo Water World.

(c)

Mr Hall made a payment to Hemery Nominees Pty Ltd on 29 April
1987 in the sum of $2,000.00. On the same day Hemery
Nominees Pty Ltd paid out the same sum to Dr Bradshaw. At the
time Mr Robert Hemery, the principal of Hemery Nominees Pty
Ltd, and Dr Bradshaw had an arrangement whereby Mr Hemery
would act as a conduit for donations to Dr Bradshaw’s political
campaigns, whether for himself or others. Mr Hemery has told the
Commission the $2,000.00 was such a donation but Mr Hall and
Dr Bradshaw deny any donation was ever made.
The
Commission has considered whether the payment was in fact a
donation and, if so, whether it was improperly or corruptly made
and received.

(d)

In the course of his interview with Mr Bates, Mr King stated that
Mr Hall donated $1,000.00 to election campaigns with which
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Mr King was involved in 1988 and 1989. Those donations were
made at a time when Mr King was actively involved in the
swimming pool projects as a Councillor of the City of Wanneroo.
In addition, Mr King alleges Mr Hall gave him an expensive bottle
of wine for Christmas in 1986 and again in 1987.
The
Commission has considered whether those donations and gifts
were improperly given and received.
(e)

Also in the course of the Bates interview, Mr King alleged that
when the extensions to Wanneroo Water World were being
considered by the City Mr Hall said to him words to the effect
“Dave, if I get this you’ll get a lot more than $1,000.00”. Mr King
said he took those words to mean he would receive from Mr Hall a
substantial payment in return for his successful support on
Council. The Commission has considered whether those words
were spoken and if so whether they constituted an offer of a bribe
by Mr Hall to Mr King.

2.7.3
The investigation into these matters has been conducted pursuant
to items 1(c) and (d) of the Commission’s terms of reference.
2.8

The Wanneroo Water World Contract

2.8.1
Councillors Bradshaw and Brian Smith were prominently involved
in the deliberations of the Wanneroo Council which led to the award of the
design and documentation contract for Wanneroo Water World to Mr Hall.
Both witnesses expressed the view that in 1985 there was a pressing need for
a swimming pool in Wanneroo. Dr Bradshaw said he campaigned for election
partly on the basis of supporting the construction of such a facility.
2.8.2
The minutes of the Council meeting held on 27 November 1985
record the City Engineer and Mr Smith having undertaken a study tour of indoor
swimming pools in the eastern states in August 1985. A report from the City
Engineer summarised their findings. At that meeting Council appointed a
Swimming Pool Advisory Committee (“the Advisory Committee”) consisting of
one Councillor from each of the four wards, a representative of the Wanneroo
Swimming Pool Action Committee and staff from the three Council departments
concerned, namely Engineering, Building, and Recreation. Councillors Brian
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Smith, Sybil Roberts, Brian Cooper and Robert Baddock were appointed to the
Advisory Committee. Council also resolved to appoint a consultant to design
the project and authorised an invitation for expressions of interest from suitably
qualified and experienced consultants to undertake the design of the planned
swimming pool complex. It delegated to the Technical Services Committee the
task of appointing the consultant.
2.8.3
In a memorandum dated 31 January 1986 the Acting City
Engineer, Mr J C King, advised that submissions offering consultancy services
had closed and that 15 submissions had been received.
Mr King
recommended that three firms be placed on a shortlist, namely Barry Hall &
Associates, GHD Dwyer and Peter Hunt Architect. The Advisory Committee,
with Councillor Smith as chairman, met on 5 February 1986 and heard verbal
presentations from ten consultants in support of their submissions. At the
conclusion of the meeting Councillor Trandos (who was mayor at the time but
deputising for Councillor Baddock) moved, and Councillor Cooper seconded, a
motion to reject all submissions except those from Barry Hall & Associates
(“Barry Hall”) and Peter Hunt Architect (“Peter Hunt”). The motion, which was
carried, provided further that discussions with the two firms should continue,
with the Advisory Committee’s recommendation to be presented to the
February 1986 meeting of Council.
2.8.4
In a memorandum dated 19 February 1986 the City Engineer,
Mr Ronald McNally, advised the Town Clerk that the Advisory Committee had
held another meeting and resolved that the two firms be invited to prepare a
preliminary design of the complex, including a detailed cost estimate, for further
consideration by the Committee. In view of the amount of work involved the
Committee resolved to pay the unsuccessful firm $5,000.00 for the cost of the
exercise. The successful firm was to incorporate the cost of the preliminary
design in its consultancy fee structure. Letters to both firms were duly sent,
dated 20 February 1986, together with a four page document entitled “Invitation
to Prepare a Preliminary Design”. The letter contained, inter alia, the following
paragraphs:
“The budget for the project, which should include all costs, remains
fixed at $2.0 million. Consideration should also be given to future
extensions to the complex.
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Accordingly, any extensions or additions considered to be
desirable in the short term to assist, for example, in the economic
viability of the complex should be outlined and costs given.”
After some discussion about the size of the fee for the unsuccessful firm, both
firms agreed to submit a preliminary design by 4 April 1986.
2.8.5
When the two submissions were received the City Building
Surveyor, Mr Ray Fischer, recommended to the Advisory Committee that they
be evaluated by quantity surveyors. The Committee so resolved and Ralph &
Beattie, Bosworth Pty Ltd were commissioned to undertake the task.
2.8.6
After the May 1986 elections Councillor Cooper was elected
mayor, Councillor Bradshaw was elected deputy mayor and Councillors Brian
Smith, Bradshaw, Cooper and King were appointed to the Advisory Committee.
2.8.7
Ralph & Beattie, Bosworth Pty Ltd assessed the cost of Peter
Hunt’s submission at $2,111,000.00 and Barry Hall’s at $2,620,000.00. On the
basis of cost it would appear Barry Hall had submitted a design in the wrong
price bracket and thereby placed himself out of contention but that was not the
result. The Advisory Committee met on 27 May 1986 and the chairman,
Councillor Smith, reported to a meeting of Council the following day, 28 May
1986. The minutes of the Council meeting record the following:
“Cr Smith, Chairman of the Swimming Pool Project Committee
reported that the Committee, having considered in great detail the
alternative tenders submitted, had concluded that a pool to the
standard envisaged by Council could not be obtained for less than
$2.6 million. ...
RESOLVED that Council advises the consultants that it is currently
reviewing its financial arrangements for the project and will re-open
discussions once the maximum available sum has been
determined.”
2.8.8
In a report to the Finance and Community Services Committee
dated 20 August 1986 Mr McNally included the following advice:
“In considering evaluations of the submissions conducted by the
Quantity Surveyors and relevant City Departments, the Committee
has determined that a pool of the size and standard envisaged by
Council could not be obtained for less than $2.6m. ...
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After extensive and detailed consideration, the Committee is
strongly of the view that a total minimum Budget of $2.6m is
required to provide the standard of facility envisaged by Council.”
On 20 August 1986 the Committee adopted Mr McNally’s recommendation to
recommend to Council that the budget be increased to $2.6 million. At its
meeting on 27 August 1986 Council increased the budget for the swimming
pool complex as recommended by the Committee.
2.8.9
In the meantime, the Advisory Committee met again, on 25 August
1986. A memorandum from the City Engineer, reproduced apparently in full in
the minutes of the meeting, noted that the Committee had last met on 12
August when it was decided to meet with the two consultants to identify to them
additional requirements and to request they make further submissions based
on a budget expanded to $2.6 million. It was proposed to give each consultant
sufficient time to enable the Committee to make an appointment by the end of
September 1986. The report concluded:
“To this end it is recommended that the consultants be given until
Monday 22 September 1986 to revise their submission and that a
recommendation to appoint the consultant be made to October
Technical Services Committee with that Committee being given
power to act by Council.”
2.8.10
Mr McNally’s report also contained an assessment of the two
submissions as they stood at that point. He considered, with respect to Peter
Hunt’s submission, “(I)t is apparent in reviewing the prospect of increasing the
budget for this proposal that a complete re-design would be required”. He
noted that the Committee had indicated on several occasions it found the
proposal inadequate and that an extension of the pool to 50 metres would not
resolve its deficiencies. Mr McNally continued:
“If considered in terms of the brief to the competition, Hall’s
proposal can be improved without much deviation from his original
concept while Hunt’s requires a complete re-design.
For these reasons it is considered that, unless Peter Hunt is
prepared to produce a new concept, his involvement in the project
be discontinued.”
The memorandum listed a number of areas which needed to be addressed with
respect to both proposals.
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2.8.11
From the point of view of fairness to both bidders for this
important, architecturally prestigious and lucrative contract, Mr McNally’s
memorandum would appear to be unexceptionable. It is not, of course, at all
surprising that, with other things being equal, Peter Hunt’s proposal would be
deficient when compared to Barry Hall’s because Barry Hall’s was designed to
a budget of approximately $2.6 million whereas Peter Hunt had done as the
City apparently required and designed a complex at a cost of approximately $2
million. Mr McNally’s recommendation appeared to recognise this unfairness
by allowing both architects, but particularly Peter Hunt, sufficient time to
radically modify their proposals and effectively start again on a level playing
field. The cost to Peter Hunt of having to prepare two designs where Barry
Hall, by disregarding the ground rules as to cost in the first place, had only to
prepare one, would be irrecoverable, even under Mr McNally’s suggested
course of action.
2.8.12
In the event, Mr McNally’s timetable was not followed. The
minutes of the meeting of the Advisory Committee record that first Mr Hunt and
then Mr Hall were required to make presentations on their proposals at that
meeting, on 25 August. At the conclusion of the meeting the Committee
resolved “that it be recommended that Council appoints Barry Hall and
Associates Pty Ltd to prepare detailed designs and documentation suitable for
the calling of tenders for construction.” At its meeting on 27 August 1986
Council so resolved. Barry Hall had the contract. The Town Clerk wrote to
Mr Hall on 9 September 1986 to advise him of his firm’s appointment.
2.8.13
The evidence as to what transpired during the presentations to
the Advisory Committee on 25 August 1986, differed widely. Mr Hunt said he
had prepared his design with the budget of $2.0 million firmly in mind. He said
“I recall the budget as being very, very firm indeed. It was $2 million and that
was all inclusive”. Mr Hunt was then asked:
“And if you have done a preliminary design in accordance with a
particular budget and if you were advised that the budget had
increased, what happens then from an architect's point of view?--Well, depending on how much the budget has increased it could
change the whole design. If you're designing something for $2
million and it suddenly becomes $2½ million then obviously the
whole basis of your design is flawed because there are several
ways that extra money could be spent effectively. It may be putting
more water area in, it may be a better quality plant, more dry areas,
better quality finishes. There's lot of ways you could spend the
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money.”
Mr Hunt recalls he made the first presentation to the
Advisory Committee. He said he attended with his roll of drawings
and laid them out on the table. The Mayor introduced him to the
members of the committee and then asked him to describe his
design. Mr Hunt was then asked:
“Did you do that?---Well, I did. I started doing that and - in the
normal course of events. It went smoothly to begin with and then
Dr Bradshaw started to interrupt, asking questions about the design
or making comment about it in the midst of my delivery and
presentation. It became fairly irritating, to say the least, because,
as you are probably aware, normally you are given the right to ability to present your concept in silence to the selection committee
and then at the end of the delivery you invite comment and criticism
and questions, and that's the normal way of presentations, the
format. However, in this instance there was a fairly constant
battering of questions and it sort of interrupted the flow of my
delivery very severely. ...
At the conclusion of your presentation, interrupted or otherwise, did
anybody else ask questions?---No, because it never actually
concluded. I became fairly annoyed - very annoyed - by the
manner the meeting was being - how it was proceeding and I did
something that I have never done in 27 years of practice, either
before or since. I said to those gathered that, ‘I don't believe this is
the right way to do a presentation. I don't want to be party to this
project in any way whatsoever.’ I rolled up my drawings, stood up,
and withdrew from the contract and walked out.”
2.8.14
Mr Hunt was shown the minutes of the meeting at which he made
his presentation but could not recall any advice as to an increased budget. He
said no-one at the meeting spoke to him about a redesign. He does not recall
anyone speaking to him about inadequacies in his design. Having read the
description of his presentation in the minutes of the meeting, which, except for
a reference to his “forthright manner”, made no reference to him withdrawing
from the contract or complaining about his treatment, Mr Hunt maintained
“absolutely” his account of what had occurred.
2.8.15
Mr Hunt’s recollection of the detail of what occurred at that
meeting over ten years ago is naturally poor. Of more concern is the variation
between an account he gave a Commission investigator on 16 December 1996
and his evidence on 23 January 1997. It was put to Mr Hunt he had told
Detective Connoley on 16 December 1996 that one of the comments
Dr Bradshaw had made was “(L)eave the drawings here and we’ll look them
over - we’ll look over them” and he had said he refused. At first Mr Hunt said
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he had no recollection of that comment being made by Dr Bradshaw nor of
recounting it to Detective Connoley. Later he said “(T)hat discussion I had with
Detective Connoley, now that you read the transcript of what I told her, perhaps
that did take place because that does register in my mind frankly”. Mr Hunt had
no explanation as to why in December 1996 he could recall that comment from
so long ago but was unable to maintain that recollection.
2.8.16
Mr Hunt said he did nothing about what he regarded as poor
treatment at the hands of the Advisory Committee. He said he chose simply to
try to “forget about the job”. Mr Hunt said he saw nothing to indicate that
Mr Hall was receiving preferential treatment from the Committee but he was
surprised to see, when he left the room, that the door to the Committee room
was open. He said Mr Hall was waiting outside the door for his turn to make a
presentation. In any event Mr Hunt said that as a general proposition it would
be advantageous to know what the competition had said but “it was such a
shemozzle, the meeting” that he doubted there would have been any
advantage for Mr Hall to have heard what went on. Mr Hunt disputed the
essentials of Dr Bradshaw’s version of what occurred at the meeting, as
outlined below.
2.8.17
Mr King was a member of the Advisory Committee and attended
the meeting on 25 August 1986. He recalls Dr Bradshaw being very vocal and
enthusiastic in his support of Mr Hall’s design. Mr King repeated to the
Commission the description he gave to Mr Bates of Dr Bradshaw’s advocacy in
favour of Mr Hall as “a con job done in the most beautiful way you have ever
seen”. He also gave the following answers:
“When you say he convinced you, you have described him as
enthusiastic. Do I understand that he was taking an active role in
putting forward the merits of Mr Hall's proposition?---Yes.
Was anybody taking an active role in relation to Mr Hunt's
proposal?---I believe that some time during the debate it was raised
- I think it was by one of the - whether it was Ray Fischer or Ron
McNally - that the tender put in by Barry Hall was not complying
with what we had called for, but such was the debate, particularly
by Wayne Bradshaw, that the merits of what we eventually chose
and what was built proved to be a winner.
Did anybody express a concern about the fairness of calling for
submissions on a particular basis and then accepting a submission
that was on an entirely different basis?---I have got a feeling that
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Brian Cooper might have said something, and maybe even Brian
Smith.
Did anybody suggest that Mr Hunt be offered the opportunity to
address a new design in a similar way to Mr Hall?---The way that I
remember it was that Mr Hunt was extremely unhappy and
Why was that, to your observation?---Well, because we had
chosen a tender that was not in compliance with what had been
called upon and I believe he wanted the opportunity to re-tender
again on a similar thing to what Barry Hall had put in.”
Mr Hunt and Mr King agree that Mr Hunt was unhappy but they differ as to the
reason for that unhappiness. Mr King’s recollection is consistent with the
situation disclosed by the minutes.
2.8.18
Dr Bradshaw said he spoke to Mr Hall about his design three or
four times prior to the presentations. He said he did not speak to Mr Hunt.
Dr Bradshaw said it was not his idea that Mr Hunt and Mr Hall be given an
opportunity to make a presentation on that occasion. He thought it was
Mr Smith’s idea.
He denied he was active during the course of the
presentations and said he asked few questions. Dr Bradshaw said he was
definitely not critical of Mr Hunt’s presentation. Dr Bradshaw said every
member of the Committee knew what they wanted for the complex. It was
simply a matter of seeing “who fulfilled the criteria best”. When Mr King’s
evidence that he had pushed Mr Hall’s design on the Committee to the extent
that it was a “con job” was put to him Dr Bradshaw simply said “he lied”.
Dr Bradshaw was then asked:
“I appreciate that it's (been) some time but in general terms what
was it that you saw as being of more merit in Mr Hall's presentation
than Mr Hunt's?---Basically Mr Hunt didn't make a presentation and
his comment to us was, "Well, you tell me what you want and I'll
build it."
Dr Bradshaw said Mr Hunt and Mr Hall had previously been given an
opportunity to upgrade their documentation but Mr Hunt had failed to do so. It
is clear from Mr McNally’s memorandum, as reproduced in the minutes of the
Advisory Committee meeting of 25 August 1986, that Dr Bradshaw’s evidence
as to a previous opportunity to upgrade is incorrect.
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2.8.19
Councillor Brian Smith was chairman of the meeting of the
Advisory Committee. Mr Smith said he favoured Mr Hall’s appointment as
architect for the project for two reasons. First because Mr Hall’s concept
appealed to him more and secondly, because he did not like Mr Hunt’s attitude.
Mr Smith said:
“I remember him being somewhat agitated and, not storming out of
the meeting, but leaving in a manner that was sort of not what you
would have thought he would have tried to convey to the members.
It appeared to me that what he was trying to say to us was, ‘I am
the best architect for this job. I will build it and you will have very
little involvement with it.’ That was the perception that I got from
Peter Hunt, unlike Barry Hall who came in and, to me, put a very
good presentation, something that was appealing to me as a
building and a construction (man). Barry Hall was quite - appeared
to me at the time, quite happy to work within the structure of a
committee and have, you know, a committee overlooking his
shoulder, and that was the difference between the two people.
Was that the basis of your decision, your personal decision not the
committee's decision, to support Mr Hall rather than Mr Hunt?---I
think Mr Hall's idea, his concept of what we wanted was better than
Mr Hunt's and it was reinforced by his attitude as against
Mr Hunt's.”
Mr Smith did not recall Dr Bradshaw interrupting Mr Hunt unduly and said, as
chairman, he would not have permitted that to occur. He said he would have
told anyone who was interrupting unnecessarily to be quiet and wait until
question time. He said he and Dr Bradshaw had a history of confrontation but
respected each other in the role of chairman. Mr Smith had no recollection of
Mr Hunt withdrawing from the meeting in the circumstances he described to the
Commission.
2.8.20
From all this evidence I conclude that Mr Hunt was treated most
unfairly, but not for the reasons he himself puts forward. It is clear from the
minutes that Mr Hunt attended to make his presentation on the basis of the
then stated requirements of the City, namely a swimming pool complex on a
budget of $2 million. When his design was compared to Mr Hall’s, which was
estimated to cost $2.6 million, it was understandably found wanting.
Nonetheless, it appears Mr Hunt was, at least to some extent, the author of his
own misfortune. From the minutes of the meeting it is apparent that Mr Hunt
wanted the Committee to proceed to appoint a consultant without further delay.
The minutes read, in part, as follows:
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“Mr Hunt stated that he had produced a good building
architecturally and that his concept had been carefully thought out
to give Council a flexible and high standard facility. He strongly
believed that a consultant should now be appointed to design in
accordance with the new Budget rather than having both
consultants review their submissions for further completion.
If Council wished to pursue that course, however, it should provide
an increased fee for the exercise.”
In my opinion Mr King’s recollection of the meeting most closely accords with
the documentary evidence and with the substance of the accounts of Mr Smith
and Dr Bradshaw. On that evidence Mr Hunt became angry in the course of
the presentation but not because of persistent, distracting, questioning from
Dr Bradshaw. He was angry because he was required to compete with Mr Hall
on a very unfair basis.
2.8.21
Mr Hunt’s recall of the details of the meeting is demonstrably
imperfect, both as to extent and content. Since it occurred over ten years ago,
that is understandable. His recollection that he became angry at the meeting to
the extent of losing his composure and abandoning further pursuit of the
contract is broadly consistent with the evidence of the other witnesses. In my
view it is most likely Mr Hunt has inaccurately reconstructed the reason for his
anger as an inability to complete his presentation in his own time and manner.
In any event, the reason for Mr Hunt’s anger is not of immediate concern. The
principal question is whether Mr Hall was shown undue favour and, if so, why.
2.8.22
While I have no doubt Mr Hall received very favourable treatment
at the hands of the Advisory Committee there is, in my view, insufficient
evidence to support Mr King’s allegation that the Committee resolved to
recommend selection of Mr Hall at the meeting on 25 August because of a “con
job” on the part of Dr Bradshaw. Mr Smith has no reason to protect
Dr Bradshaw and he said he saw nothing untoward in Dr Bradshaw’s behaviour
at the meeting. It seems more likely, as Mr Smith said, the Committee
genuinely preferred Mr Hall’s design and took exception to Mr Hunt’s attitude.
They knew Mr Hall’s concept was based on a budget greater than had been
approved at the time but they also knew an increase to $2.6 million had been
recommended by the appropriate Committee and was likely to be approved
very shortly. All material witnesses agree Mr Hall’s design was regarded by the
Committee as innovative and appealing.
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2.8.23
It is clear from Dr Bradshaw’s own evidence and that of Mr Smith
and Mr King that Dr Bradshaw actively supported acceptance of Mr Hall’s
design. There is nothing improper or even inappropriate in Dr Bradshaw
expressing such support. He was entitled to his view like all other members
and he was entitled to express it vigorously. I note also that the end result,
after a few technical hitches, was satisfactory and regarded by many as a
significant architectural achievement. The explanation for the Committee
members’ undue, even suspicious, haste may well be nothing more sinister
than the fact that they had made up their minds, however unfairly; Mr Hunt
expressed no desire to accommodate their procedures; and they were anxious
to proceed with the project as quickly as possible. In my view there is
insufficient evidence to support a finding that the haste with which the matter
was decided was for any improper reason.
2.8.24
There has been no suggestion in any of the evidence that the
whole Committee, or even any member other than Dr Bradshaw, was in some
way predisposed to extend favour to Mr Hall for any reason other than a
genuine preference for Mr Hall’s design. There is nothing in the evidence to
raise any such proposition.
2.9

The Wanneroo Townsite Swimming Pool

2.9.1
It appears from the records of the Wanneroo Council that
Mr William Duffy, who was elected Councillor in May 1988, was an early
advocate of a second swimming pool complex at the Wanneroo townsite. An
internal memorandum from the City Planner to a senior planning officer dated
19 March 1987 refers to a proposed structure plan for the civic and cultural
area of the Wanneroo Townsite, to be considered at the March 1987 Council
meeting. The memorandum also refers to the Council having received from
Mr Duffy plans for the type of swimming pool it was proposed to establish. At
its meeting on 25 March 1987 Council was moved by Councillor Bradshaw,
seconded Councillor Smith, “that Council prepares a structure plan for a Civic
Area in Wanneroo Townsite, including a swimming pool, theatre, civic hall,
library and other appropriate buildings, for submission through its Town
Planning Committee”. The motion was carried.
2.9.2
A report from the City Planner to the Town Planning Committee
dated 9 September 1987 reveals that the structure plan was prepared and
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considered by Council at its April 1987 meeting. Council resolved to seek
comments on the structure plan from the Wanneroo Ratepayer’s Association
and the Wanneroo Recreation Management Committee, particularly with
respect to siting. The plan was then advertised for public comment. The
Council received 49 submissions in response. Mr Drescher recommended the
formation of a working group comprising Councillors, Council staff and
representatives of the Ratepayers’ Association and Recreation Committee to
consider all the ramifications of constructing a swimming pool in the Wanneroo
Townsite. At its meeting on 23 September 1987 Council duly voted to create
the working group.
2.9.3
At the inaugural meeting of the Wanneroo Townsite Swimming
Pool Working Group (“the working group”) on 17 December 1987 Councillor
Clive Harrison was elected chairman. After some discussion the working group
resolved that Mr Hall be commissioned, at a maximum cost of $1,000.00, to
prepare concept plans in accordance with the matters discussed at the
meeting, to prepare costings and to report on a number of other matters such
as heating alternatives and future covering. Councillor Smith was to brief and
commission Mr Hall with respect to the work on the following morning. These
actions were subsequently endorsed and the expenditure authorised by
Council on 24 February 1988. From the minutes it appears that Councillors
Cooper and Smith were the instigators of the suggestion to involve Mr Hall.
Dr Bradshaw is not recorded as being a member of the working group or as
attending the meeting.
2.9.4
The minutes of a meeting of the working group on 22 February
1988 disclose that Mr Hall made a presentation on a concept plan he had
provided to the meeting. It was resolved that the concept plan be made the
subject of a mayoral announcement at the February meeting of Council. At the
Council meeting on 24 February 1988 the Mayor made an announcement
which included the following:
“On Monday this week, Mr Barry Hall presented his concept plan to
the Working Group. This plan is now being evaluated, with a view
to preparation of detailed plans and funding arrangements.
Whilst there is a great deal of work to be done with this concept,
Council will soon be in a position to make a final decision on the
proposal for provision of a swimming pool for Wanneroo Townsite.”
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In a report to the Technical Services Committee dated 14 March 1988 the City
Building Surveyor, Mr Fischer, noted that the swimming pool scheme “is at a
very preliminary, almost notional stage”. Mr Fischer expressed the view that
“(W)hilst the final design may be different it is desirable to gain agreement from
Barry Hall by exchange of letters for Council to develop the design”.
2.9.5
At its meeting on 23 March 1988 Council, on a motion of
Councillor King, seconded by Councillor Roberts, resolved amongst other
things to purchase the copyright of the concept plan for the proposed
Wanneroo Townsite swimming pool produced by Barry Hall and to engage a
contract draughtsman to prepare detailed plans for the swimming pool in
conjunction with Barry Hall. Mr Fischer, for the City, wrote to Mr Hall on
11 April 1988 seeking his co-operation with Council’s plans and noting that “(I)t
is proposed that the detailed plans for the Centre will be prepared by the City
in-house in conjunction with your company”. On 23 June 1988 Barry Hall
replied to the City’s request, in part, as follows:
“As discussed with Ray Fischer we earnestly believe that the
correct way to expedite the project is for the design Architect to
take full responsibility for all aspects of the project.
(a)

Design

(b)

Detailed Documentation and Engineering Specifics

(c)

Administration, Supervision and Finances”

2.9.6
In a report to the Technical Services Committee dated 18 July
1988 Mr Fischer recommended to Council that Barry Hall be retained on the
basis suggested by Mr Hall in his letter. At its meeting on 18 July 1988 the
Technical Services Committee considered a motion from Councillor Harrison to
endorse Mr Fischer’s recommendation to Council but it lapsed for want of a
seconder. Instead the Committee resolved to recommend to Council that it
defer consideration of the Townsite swimming pool until after the 1988/89 draft
budget had been finalised.
2.9.7
In a memorandum to the Town Clerk dated 11 November 1988
Mr Fischer refers to Council having passed a motion in which it resolved to:
build a public swimming pool in the Wanneroo Townsite, engage Barry Hall to
complete the design and documentation, authorise the Town Clerk and the
“Wanneroo Townsite Swimming Pool Committee” (presumably a reference to
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the working group) to negotiate a fee and agreement with Barry Hall, call
tenders for the construction of the pool complex, and authorise the expenditure
involved. A subsequent memorandum discloses that Council passed that
resolution at its July 1988 meeting. On 18 November 1988 Mr Fischer, for the
City, wrote to offer Barry Hall the commission. The documents do not reveal
the reason for the delay between Council’s resolution in July and Mr Fischer’s
letter in November 1988. In the letter Mr Fischer stated the total budget for the
project to be $410,000.00. Barry Hall and the City subsequently reached
agreement for an estimated fee to Barry Hall of $44,000.00.
2.9.8
It appears from the correspondence that the proposed design of
the swimming pool complex underwent a number of revisions. At its meeting on
22 March 1989 Council resolved to construct a 25 metre pool complex at an
estimated cost of $1,725,000.00. On 31 March 1989 Barry Hall was requested
to proceed with the design and documentation of the project and to review its
fee structure.
2.9.9
It appears the relationship between Mr Hall and Council staff
deteriorated in early 1989 as a result of problems being experienced with
Wanneroo Water World. A report to the Wanneroo Occasional Swimming Pool
Committee from the Town Clerk dated 29 May 1989 included the following
passage:
“Following the problems experienced at Wanneroo Water World
with the replacement of the joint sealant, concern was expressed at
Technical Services Committee Meeting about the performance of
the Architect and his ability to satisfactorily prepare the
documentation and supervise the construction of the Wanneroo
Townsite Swimming Pool.”
The memorandum also referred to a failure on Mr Hall’s part to invite a Council
staff member to meetings between himself and consultants on the project. On
21 April 1989, the Town Clerk wrote to the City’s solicitors asking whether it
would be possible to terminate the contract with Barry Hall. By letter dated
24 April 1989 the solicitors advised that the City could terminate on payment of
portion of the agreed fee according to the contract. They also advised that in
that eventuality the City would be entitled to use Barry Hall’s design for the
project. The reason for the inquiry is not disclosed in the City’s records.
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2.9.10
In the event it was decided to retain the services of Barry Hall for
both design and construction. At its meeting on 22 November 1989 Council
resolved to accept a tender price for construction of the project of over $2.5
million. From all accounts the swimming pool complex has not been an
unqualified success. Mr King described it to Mr Bates as “a massive great
white elephant ... a liability to the City of Wanneroo”.
2.9.11
Mr King is the only witness before the Commission to suggest that
any improper influence was brought to bear to ensure that Mr Hall obtained the
contract for the second swimming pool. It appears from the documentation,
however, that with respect to the second contract Mr Hall had his “foot in the
door” from his earlier work with the City on Wanneroo Water World. Even
Mr King acknowledges that Mr Hall was awarded the second contract because
of his work on Wanneroo Water World. The working group naturally turned to
him when it was seeking a cheap concept design for the Townsite pool and his
involvement incrementally escalated to full engagement for design and
supervision of the project. There is no indication from the documents that any
one Councillor was pushing Mr Hall’s interests in the matter. That is not to say,
of course, that influence was not being brought to bear behind the scenes but
there is no evidence to suggest that was the case. I shall consider Mr King’s
allegation in relation to Dr Bradshaw’s involvement shortly.
2.10

The Extensions to Wanneroo Water World

2.10.1
At its meeting on 23 April 1990 the Finance and Administrative
Resources Committee of Council recommended that Council endorse the
development of a major regional recreation centre at Craigie Open Space and
authorise the preparation of a design brief at a cost of $15,000.00. The
recreation centre envisaged was adjacent to Wanneroo Water World. The
minutes of the Council meeting held on 23 October 1991 disclose that the
Council resolved to approve the construction of the Craigie Regional
Recreation Centre at its September meeting. In October Council engaged
consulting engineers Airey Ryan and Hill to design, document and supervise
the construction contract for the civil works involved. Tenders for design and
documentation were not called. Barry Hall was not invited to carry out or bid
for the contract.
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2.11

The Allegations

That Dr Bradshaw Was Paid by Mr Hall
2.11.1
As I have noted, Mr King told Mr Bates in the course of his
interview he thought Dr Bradshaw was “getting twenty or thirty thousand bucks
out of” Mr Hall in relation to the swimming pool contracts. Earlier in the same
interview he stated his belief that Mr Hall paid Dr Bradshaw “a substantial
amount of money” for his support on both swimming pool contracts. Mr King
also told Mr Bates that Mr Hall may have needed Dr Bradshaw’s strong support
because he had presented a concept that was different from that originally
called for. Before the Commission Mr King was unable to produce any
evidence to support this general allegation.
2.11.2
With respect to the Wanneroo Water World contract, by
25 August 1986 the Advisory Committee had, as a body, taken steps to raise
the budget for the project and could easily have permitted Mr Hunt to resubmit
an amended design concept based on the increased cost. Mr Smith has not
suggested that Dr Bradshaw persuaded the Committee not to take that course
or that he was in any way personally responsible for the decision to
recommend the selection of Mr Hall at that time. Nor does Mr King proffer any
evidence to support his allegation that Dr Bradshaw had been paid money by
Mr Hall to support his bid. Mr King said he suspected Dr Bradshaw had been
offered money but had no knowledge that such an offer had been made. He
based that suspicion on three factors. First, the fact that Dr Bradshaw and
Mr Hall were friends from long ago; secondly, the way in which he believed the
Wanneroo Water World project was pushed in Mr Hall’s favour; and thirdly, the
preferential treatment he perceived Mr Hall to have been given in relation to the
second, Wanneroo Townsite, swimming pool. When pressed, Mr King added
another reason, namely his belief that while Dr Bradshaw was mayor of
Wanneroo he met Mr Hall in Sydney and in New Zealand to look at other
projects.
“Did the fact that Mr Hall had offered you a sum of money in return
for a successful finding by the council play a part in your conclusion
that Dr Bradshaw must have been the recipient of a similar offer?--I presumed.
Is there anything else that would lead you to that conclusion?---No.
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Apart from the fact that Mr Hall said to you that he was meeting
Dr Bradshaw in Sydney and in Auckland, did he ever indicate to
you that he had offered or paid to Dr Bradshaw a sum of money in
return for Bradshaw's support?---I have got no idea whatsoever.
Did Dr Bradshaw ever say anything to you to that effect?---No.”
2.11.3
I do not propose to consider further Mr King’s first reason for
suspecting Dr Bradshaw had accepted money from Mr Hall. The fact that the
two men had known each other for a long time and were friends does not of
itself suggest in any sensible way that they would be disposed to form a
dishonest and corrupt relationship. As for the second stated reason, I have
already considered the allegation that Mr Hall received favourable treatment in
relation to the Wanneroo Water World contract. The fact that Mr Hall’s bid
received favourable treatment is explicable in a number of ways other than a
corrupt relationship between Dr Bradshaw and Mr Hall. While I believe Mr Hall
did receive favourable treatment there is no evidence to support a finding that
such treatment was solely or even substantially the result of support from
Dr Bradshaw.
2.11.4
Mr King’s allegation that Mr Hall received preferential treatment
with respect to the second swimming pool project at Wanneroo Townsite also
lacks foundation for the reasons I have noted. Mr Hall was awarded the
contract without any competition but there is nothing about the process which
led to that result that suggests or raises any suspicion that any undue or
improper influence was exerted or support given by Dr Bradshaw. When
Mr King was asked the question directly “to your knowledge what role did
Dr Bradshaw play in Mr Hall being appointed for the Wanneroo town site pool
without any other people tendering for the job?”, Mr King replied “I don’t know”.
2.11.5
Finally, the fact that Dr Bradshaw may have met Mr Hall to look at
swimming pool designs in Sydney or New Zealand again does not suggest any
impropriety in the relationship. Dr Bradshaw agreed he met with Mr Hall to look
at swimming pool designs in New Zealand. He said this meeting occurred just
prior to the Commonwealth Games in Auckland in 1990. Dr Bradshaw quite
correctly said he saw nothing wrong in doing so. He denied having met Mr Hall
to look at swimming pools in Sydney.
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2.11.6
I am also satisfied that the factors to which I have referred do not
in combination support a conclusion that Dr Bradshaw supported Mr Hall on
Council in exchange for money.
That Mr Harman Sent an Invoice for $15,000.00 to Mr Hall
2.11.7
Mr Harman’s allegation that he was asked to send an invoice in
the sum of $15,000.00 to Mr Hall from the real estate agency he ran for
Dr Bradshaw is a variant on the general allegation made by Mr King. The
difference is that Mr Harman, unlike Mr King, is not relying upon a belief based
upon suspicion but what he asserts was a firm instruction given to him by
Dr Bradshaw.
2.11.8
In March 1985 Mr Harman and Dr Bradshaw signed an agreement
whereby Mr Harman agreed to use his real estate licence to manage a real
estate business called Hepburn Real Estate for Dr Bradshaw who was the sole
owner of the business and responsible for all costs and losses. Under the
agreement Mr Harman was entitled to normal selling commissions and 25% of
net profits from the business. The business had previously traded as Harman
Realty and subsequently it traded successively as Hepburn Real Estate, Terry
Hardie Real Estate, Hepburn Real Estate again, Summit Realty and Ron
Harman Realty. Mr Harman said he was absent from the business for some
time after REIWA refused to permit him to continue as the licensee while he
was employed fulltime with a finance company. He said he was made
redundant from his employment with the finance company in 1987 or 1988 and
then returned to running the real estate agency fulltime, on the same
arrangement with Dr Bradshaw.
2.11.9
Mr Harman was asked about the circumstances in which he sent
out the invoice from the real estate business to Barry Hall.
“Mr Harman, you have said in your evidence that during the time in
which you operated the real estate business on behalf of
Dr Bradshaw you only ever sent out one account at Dr Bradshaw's
request and that was to Barry Hall?---That is correct, yes.
Can you tell the Commission please the circumstances of that
incident?---Well, Dr Bradshaw did say to me that he just wanted me
to send out an account to Barry Hall who had done some work for
the Wanneroo council for the proposed swimming pool, and he
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wanted me to send him out an account for our consultancy fees for
$15,000.00.”
Mr Harman said further “I can recall doing the account and sending it out, and
to this day I don’t even know whether it was ever paid or not”. He said he was
not sure whether it was paid to Dr Bradshaw but he was certain it was not
received by the real estate agency. Mr Harman was very unclear on further
details. He believed the request was made after he returned to the business in
1987 or 1988 but was not even sure of that. When asked whether he always
did as Dr Bradshaw told him he replied “(I)n matters like that, yes ... it was his
business”.
2.11.10
Mr Harman said he knew that if Dr Bradshaw had done anything
for Mr Hall it did not have anything to do with the real estate business. He said
Dr Bradshaw told him Mr Hall owed him the money for a favour. He said he
supposed it had to do with the award of the contract because Dr Bradshaw told
him Mr Hall owed him the money and then went on to say that Mr Hall was the
architect for the swimming pool. He understood from Dr Bradshaw that
Dr Bradshaw had done a favour for Mr Hall which had to do with Mr Hall being
awarded the Wanneroo Water World swimming pool contract. Mr Harman said
Dr Bradshaw did not elaborate on the nature of the favour he said he had done
for Mr Hall. He believed the swimming pool complex had not been constructed
at the time the request was made.
2.11.11
Mr Harman said he actually recalls issuing the account but he
could not recall which real estate business letterhead he used. He said he was
aware that if the account had been paid it would have been to the benefit of
Dr Bradshaw ultimately. Payments into the business made by Dr Bradshaw
were deducted from income before profits were distributed. At first Mr Harman
said he was sure the amount sought from Mr Hall was $15,000.00 but when it
was suggested he might have said previously it was $10,000.00 he said it was
either $15,000.00 or $10,000.00. He said he respected Dr Bradshaw at the
time and relied on his judgment. Mr Harman said he did not stop to think
whether the money being sought was a legitimate payment or not, he just did
what he was told to do.
2.11.12
The extent to which Mr Harman was relying upon reconstruction
and not his independent recollection was exemplified in the following evidence:
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“I remind you of what you said to Mr Kyle:
‘I'm pretty sure this was done out of his office at that time
where he got Diana Borserio to issue Barry Hall and
Associates with an invoice for $15,000.
Under what letterhead?---This would have been on his own
letterhead. I'm pretty sure on that. And then about another
6 or 7 weeks later I raised the issue again. I said, "Look, you
know, we still need more money in here or else we are going
to have to go back to the bank and increase the overdraft",
and then he gave Diana another message and reminded her
to follow up again with Barry Hall.
In your presence?---In my presence, that's right, to find out
what's happened with that money.’
Do you recall saying that to Mr Kyle?---Well, now that you have
read that out to me, yes. Yes, I do.
Having had that read out to you, do you recall that that in fact
occurred?---Well, I'm not too sure even now whether or not I sent it
out or whether that actually happened. As I say, that happened a
long time ago.
There is no necessary inconsistency between you sending an
account out and another one being sent out?---Mm
Was that your understanding? Is that what you were trying to
convey?---That's what I was trying to convey, yes - yes.
Do you recall an actual conversation with Mr Bradshaw in which he
inquired about the response to the accounts and mentioned Ms
Borserio's name?---Well, now I do, yes.”
2.11.13
The significance of the words I have italicised in the passage cited
to Mr Harman appear to have escaped him until it was pointed out by Counsel
Assisting. It is clear Mr Harman’s independent recollection of details of the
circumstances surrounding the request he alleges is poor though the essentials
have remained consistent. After being examined and cross-examined at some
considerable length on the issue he was asked the following question:
“Details of the conversation have differed to some extent, or
alternatively there are things that you do not now recall. Has there
ever been any doubt in your mind, however, that there was a
conversation with Dr Bradshaw at which he requested you to send
an account to Barry Hall in whatever sum of money?---No, there
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was never - there's no doubt in my mind at all - very positive about
that.”
Mr Harman agreed there has been animosity between him and Dr Bradshaw in
more recent times, since Dr Bradshaw returned from the Maldives. That was,
of course, after he had made the allegation to Mr Kyle in 1992. He denied the
animosity had any effect on his evidence, in any event.
2.11.14
Ms Diana Borserio, said that at the time she had responsibility for
the day-to-day accounts in Dr Bradshaw’s surgery. She said she had no
recollection of ever sending out an account to Mr Hall for Dr Bradshaw nor of
Dr Bradshaw himself having done so. Mrs Smith agreed Dr Bradshaw and
Mr Hall could be described as close friends but she was not aware of any
business arrangement between them that would entitle Dr Bradshaw to claim a
payment from Mr Hall.
2.11.15
Dr Bradshaw categorically denied he ever asked Mr Harman to
send an invoice to Mr Hall. He denied ever having told Mr Harman he had
done a favour for Mr Hall and that he ever directed Ms Borserio to send an
account to Mr Hall for any sum of money. When asked whether he could think
of anything he said that may have led Mr Harman to the mistaken belief he was
requesting him to send out an invoice Dr Bradshaw, characteristically, did not
mince his words. He said he did not believe Mr Harman misunderstood; he
believed Mr Harman was lying. Dr Bradshaw said he believed Mr Harman’s
motive for lying was “pure malice”. He said he did not believe he had ever
done anything to deserve such malicious treatment.
2.11.16
Dr Bradshaw described his relationship with Mr Hall as “good
friends”, although they did not socialise together. He said they were at school
together as teenagers and about 20 years later, in 1979 or 1980, he engaged
Mr Hall as the architect for his Lake Goollelal Medical Centre. Dr Bradshaw
said he retained contact with Mr Hall and in 1982-83 engaged him again to
carry out extensions to the medical centre. He said his only personal
involvement with Mr Hall was when they were involved in a joint attempt to
rezone land behind the Lake Goollelal Medical Centre belonging to
Dr Bradshaw. I will consider that venture in more detail below.
2.11.17
Dr Bradshaw said he did not tell Mr Hall about the Wanneroo
Council’s plans to build a swimming pool. He said he first discussed the
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proposed pool with Mr Hall when Mr Hall approached him with concerns about
where the pool was to be located. Dr Bradshaw said he was not involved or
present at the Advisory Committee meeting on 5 February 1986 when Mr Hall
was short-listed as one of the two consultants to be considered by the
Committee.
2.11.18
Dr Bradshaw said he had no idea how he came to be elected to
the new Swimming Pool Project Committee in May 1986. He denied he made
any attempt to ensure that either he or Mr King were elected to that Committee.
Dr Bradshaw said that once he was on the Committee he did speak to Mr Hall
about designs, location and other matters concerning the proposed pool. He
said Mr Hall told him what he should look for when looking at swimming pool
designs. He said he did not have discussions with Mr Hunt because he did not
know him.
2.11.19
Dr Bradshaw said it never crossed his mind that engaging in
discussions of that nature with Mr Hall was giving Mr Hall an unfair advantage.
He denied Mr Hall ever asked him for his assistance in securing the contract
and further denied that Mr Hall ever offered him money in return for his
assistance. Dr Bradshaw also denied he ever agreed or conveyed to Mr Hall
that he would assist him or that they had an understanding that if he did assist
Mr Hall in obtaining the contract Mr Hall would pay money to him.
2.11.20
Mr Hall denied ever having received an account for $10,000.00 or
$15,000.00 from Dr Bradshaw or from a real estate business named Harman
Realty, Ron Harman Real Estate or Hepburn Real Estate. He also denied ever
receiving an account from Ms Borserio, on behalf of Dr Bradshaw, for a sum of
$10,000.00 or $15,000.00.
2.11.21
Mr Hall confirmed Dr Bradshaw’s evidence as to the extent of their
relationship. He said he became aware of the Wanneroo swimming pool
project from seeing it advertised in the newspaper in December 1985. He said
he then spoke to Dr Bradshaw and asked him whether the Council was serious
or whether there were “putting their toe in the water”. He said Dr Bradshaw
assured him the Council was serious. Mr Hall said he could only recall
speaking to Dr Bradshaw about the pool proposal on one occasion but he
could have done so on more than one occasion. He denied making any
attempt to persuade Dr Bradshaw as to the merits of his design for the
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proposed pool. Mr Hall did not see anything improper in discussing the matter
with Dr Bradshaw since he was not trying to get any inside information.
2.11.22
Mr Hall said he intended his design to be within budget and
disputed that it was not within the parameters set by the Council. Ralph and
Beattie, Bosworth’s costings establish that Mr Hall was mistaken on that point.
Mr Hall said he could not recall Dr Bradshaw ever telling him there may be an
increase in the swimming pool budget “down the track”.
He denied
Dr Bradshaw ever offered to assist him to get the consultancy job or that he
ever offered Dr Bradshaw money for such assistance.
2.11.23
When I have regard to the business and personal relationship
between Dr Bradshaw and Mr Hall I am unable to accept that Mr Hall did not at
least try to persuade Dr Bradshaw of the merits of his design philosophy and
provide Dr Bradshaw with solutions to his concerns about public swimming
pools. Their relationship, the fact that they had discussions before the
selection process and the fact that Dr Bradshaw ultimately supported Mr Hall’s
appointment are all considerations consistent with Mr Harman’s allegation.
They do not, however, provide any confirmation or support for that allegation.
2.11.24
Since Mr King’s general allegation to Mr Bates that Dr Bradshaw
was “getting twenty or thirty thousand bucks out of” Mr Hall in relation to the
swimming pool contracts itself lacks any substance or foundation it cannot
provide any support for Mr Harman’s allegation.
2.11.25
The question thus comes down to Mr Harman’s credibility. While
he professes to be very clear on the central allegation that he was asked by
Dr Bradshaw to send out an invoice to Mr Hall, Mr Harman had an extremely
poor recollection of details. He was also very susceptible to suggestion and on
occasions changed his mind simply because a contrary proposition was put to
him. There are inconsistencies between his accounts to Mr Kyle and to this
Commission and he admits to feeling animosity towards Dr Bradshaw.
Mr Harman may well have become confused over the central allegation as he
has on peripheral issues. I am not satisfied to the requisite standard of proof
that any such request as that alleged by Mr Harman was ever made.

69

Mr Hall’s Payment of $2,000.00 to Mr Hemery
2.11.26
Mr Hall denies that the payment of $2,000.00 he made to
Mr Hemery on 27 April 1987 was intended, as a political donation or otherwise,
as a payment to Dr Bradshaw. He said the payment to Hemery Nominees Pty
Ltd was for services rendered to him by Mr Hemery with respect to an
application for approval to develop a hospital on the district centre land at
Woodvale. I will return to the question after setting out the material evidence in
relation to the hospital development.
Payments and Gifts by Mr Hall to Mr King
2.11.27
In his interview with Mr Bates, Mr King described the payments
and gifts he received from Mr Hall as follows:
“In 1986 he gave me as a Christmas present, as I believe he did
with some of the other councillors that were on the committee, a
nice bottle of Penfolds Grange Hermitage of 1983. Likewise he did
the same thing in 1987. After the swimming pool was then literally
passed by the council, in 1988 he gave me $1,000.00 towards my
election expenses. Likewise in 1989, when I was running the
campaign for another two candidates I was supporting, he donated
another $1,000.00 towards funding that campaign, at the time when
he had knowledge that we were considering building another
aquatic centre at Wanneroo, an actual swimming pool for
Wanneroo.”
Mr King maintained the truth of those statements before the Commission.
2.11.28
In relation to the wine for Christmas, it is notorious that Grange
Hermitage is very expensive, generally the most expensive, Australian wine.
Mr King said Mr Hall was “probably grateful that he had got the (Wanneroo
Water World) contract”. Mr Hall admitted making the gifts but denied any
wrongful intent. He said he did not give bottles of wine to any other Councillor.
Mr Hall said he gave the gifts to Mr King because “I was working with him in the
lead up to the opening of the aquatic centre and I saw him during the currency
of his work at Council being a good person and a good councillor”; he was
“putting in good effort, asking the right questions”. Mr Hall agreed that other
people were good councillors who were putting in a good effort on the
swimming pool but could not explain why he did not also give them bottles of
wine or gifts at Christmas. He said it was his practice to give bottles of wine to
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friends and colleagues at Christmas but conceded that Mr King was neither a
friend nor a colleague at the time. Mr Hall denied he was trying to curry favour
with Mr King.
2.11.29
In my view the acceptance of any gift or benefit, of whatever value
or nature, bestowed in circumstances such as those pertaining to Mr Hall and
Mr King in 1987 and 1988 would be improper. I consider the general question
of gifts to councillors and Council staff in chapter 35 of this report. It is
sometimes argued that while offering and receiving money and valuable gifts
are improper, tokens of appreciation or friendship, particularly at Christmas, are
acceptable. In the case of the two bottles of wine Mr Hall gave to Mr King,
however, I do not think there is any need to consider subtleties. The gifts were
expensive. Each was given in circumstances where the giver had at the time a
commercial relationship with the City which he clearly hoped to continue and
develop. The recipient was the holder of an office with the City in which he had
the capacity to influence the fortunes of the giver. There was an obvious nexus
between the gifts and Mr Hall’s commercial relationship with the City which
inevitably created, at the very least, the perception of a conflict of interest for
Mr King. Mr King could be seen to have become beholden to Mr Hall to some
degree as a result of the gifts and possibly became so in fact.
2.11.30
In my opinion, in those specific circumstances it was improper of
Mr Hall to bestow the gifts on Mr King and it was improper for Mr King to accept
them. It must be said, however, that the impropriety in this case ranks low on
the scale in comparison with other transgressions committed by Mr King during
his time as a Councillor of the City of Wanneroo as described elsewhere in this
report.
2.11.31
The two donations Mr Hall made to Mr King’s election campaigns
in 1988 and 1991 are more significant. There was some confusion in the
evidence of Mr King and Mr Hall as to when Mr Hall made donations to
Mr King. Mr Hall said initially he only donated on one occasion but did not
know when that occurred. Mr King told Mr Bates in September 1994 that
Mr Hall donated $1,000.00 on two occasions, for his own election campaign in
1988 and in 1989 to assist two candidates he was helping. Cheque butts from
Mr Hall’s bank account were later located which established that Mr Hall had
made a payment of $500.00 to David King on 4 April 1990 which was described
as being for “consultancy serv, Wanneroo” and another to David King on 5
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April 1991 in the sum of $1,000.00, which was described as “promotions”.
Mr Hall said Mr King had never carried out any consultancy or promotional
work or provided any other services for his firm.
2.11.32
Mr Hall said the payment in April 1991 was a donation for
Mr King’s election campaign in that year. He agreed that the description of the
reason for the payment as “promotions” must have come from him but asserted
that what was meant was “promotion of David King as a councillor”. I do not
accept that explanation. In my view Mr Hall was clearly attempting to disguise
the real purpose of the payment in the books of his firm. The fact that he had
similarly misdescribed the payment he made the previous year fortifies me in
that conclusion. I infer that the misdescription entered on the cheque butts was
carried through to Mr Hall’s books of account. Mr Hall said he did not know
whether the payment was claimed as a tax deduction. In my opinion the
obvious explanation for Mr Hall misdescribing the reason for the payment was
to enable him to claim the expense as a tax deduction. I have no doubt that
was his motivation and that the deduction was in due course claimed.
2.11.33
Mr Hall said he donated $1,000.00 towards Mr King’s election
campaign because Mr King asked him for it and because he thought Mr King
was a good Councillor, “putting in a good effort”. When it was put to Mr Hall
that a number of councillors were no doubt putting in a good effort he said he
guessed it was because Mr King explained to him that he was having difficulty
funding his campaign. Mr Hall said he had not previously donated to the
election campaign of any other local government Councillor. Mr Hall said
Mr King’s request made him feel uncomfortable “in respect to, I guess, the size
of it”.
2.11.34
It is also clear that Mr Hall concealed from Mr Kyle in 1992 the
fact that he had donated money to Mr King’s election campaign. The following
exchange between Counsel Assisting and Mr Hall is a fair sample of Mr Hall’s
evasive approach to his examination:
“Do you recall Mr Kyle asking you about whether or not you
contributed to election expenses of councillors?---No, I can't recall
that question.
I will remind you of it. "Have you been asked to contribute for
election expenses for councillors in the City of Wanneroo?" Do
you recall what reply you gave?---I can't recall the question.
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The reply was, "Yes, had some brochures done for a councillor a
while back. I can't tell when, can't remember who instigated it"?--There you are.
That's what you told Mr Kyle?---You reminded me.
That's what you told Mr Kyle?---I guess so, yes.”
When pressed Mr Hall agreed he had never had brochures printed for any
Councillor. He did not tell Mr Kyle about Mr King’s request for a donation for
his election campaign despite a direct question requiring that disclosure.
When pressed further Mr Hall finally admitted “I didn’t see any merit in raising
it, if at all”.
2.11.35
When Mr Hall first gave evidence on this issue he said he thought
Mr King had approached him for a donation at some point before his later
payment and that he had declined. Mr Hall professed to remember nothing
whatsoever about the payment for $500.00 which was made in April 1990.
Mr King has told the Commission that in that year he was helping with the
election campaigns of two candidates, Mr Robert Holl and Mr Stephen
McMahon. It is clear that whatever reason Mr Hall had for donating in 1990 it
was not because he approved of Mr King as a candidate. Once again the true
purpose of the payment was not entered on the cheque butt. Mr Hall again
said he did not know whether the payment was claimed as an expense of the
business for taxation purposes.
2.11.36
While it is not entirely apparent what future benefits Mr Hall might
have had in mind by paying money to Mr King in April 1990, the situation in
April 1991 is clear. The City was considering undertaking the construction of
extensions to the Wanneroo Water World, the architectural work for which
Mr Hall intensely desired. While he may have been aware he had alienated
several members of the Council staff over the handling of technical problems
with Wanneroo Water World, from the evidence he agreed he gave to Mr Kyle
it is apparent that Mr Hall’s hopes were still alive. In April 1991 there was a
very real potential commercial benefit to Mr Hall to retain Mr King’s goodwill. In
those circumstances Mr King’s direct request for a donation for his election
campaign must have placed Mr Hall in an invidious position.
Mr Hall
volunteered to the Commission that at the time $1,000.00 was a lot of money to
him. He said the request made him uncomfortable because of the size of the
amount Mr King was seeking. It is clear Mr Hall did not believe he was in any
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position to haggle or simply offer a lesser sum. I have no doubt he would not
have paid $1,000.00 to Mr King willingly or because he thought Mr King was a
good Councillor, as he professes. In my opinion he would only have paid the
money if he believed there was a potential benefit or removal of detriment to
himself in doing so. For Mr King’s part he conceded he probably did draw a
connection between asking for and being paid money by Mr Hall and the fact
that the City was considering further swimming pool related work which could
benefit Mr Hall.
2.11.37
I should observe at this point that Mr Hall gave his evidence
generally with a very apparent disinterest in the truth or in assisting the
Commission. A number of his answers were an unsuccessful attempt to be
evasively clever at the expense of Counsel Assisting. Mr Hall gave others, with
an offensive smugness which conveyed to the Commission the clear message
that he was aware he would not and could not be believed but he did not care.
2.11.38
Mr Hall’s indifference to the impact of his answers was nowhere
more apparent than with those relating to the money paid to Mr King. Mr Hall
was clearly of the view that once he characterised the payments as political or
election campaign donations they were for all practical intents and purposes
safe from any allegation of corruption.
Mr King has explained to the
Commission that he was, on occasions, very careless about keeping money
donated for election campaigns separate from his personal funds. Mr Hall said
he would not have asked for any of the money back or hesitated to give it had
he known it was not to be used for election campaign purposes but still
maintained the money was not a gift. In my view the border between what is a
bribe and what is a proper and permissible election donation becomes very
blurred in these circumstances. Greater clarity is obviously required. The
issue is discussed in more detail in chapter 34 of this report.
2.11.39
I summarise my findings of fact on this issue as follows. In 19901991 Mr Hall had a commercial relationship with the City of Wanneroo and
wished to continue and develop that relationship. Mr King was in a position to
advance Mr Hall’s commercial interests with the City. Mr Hall made two
payments of money to Mr King, $500.00 in April 1990 and $1,000.00 in April
1991. The payments were given as a result of direct requests by Mr King for
specific amounts of money for use in election campaigning for himself and
other candidates he was supporting. Mr Hall made at least the second
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payment because he believed he was not able to refuse without jeopardising
Mr King’s goodwill as a Councillor and thereby damaging his own commercial
interests. Mr Hall caused both payments to be falsely categorised as payment
for services rendered by Mr King in his cheque book and books of account.
2.11.40
As I have already noted I do not accept that a request for a
payment in exchange for favours as a councillor or an agreement to pay money
in exchange for such favours are any less corrupt because the donee intends
to use the money for election campaign purposes. In this case, however, there
is no evidence of a clear nexus between the donation requested and any
assistance given to Mr Hall by Mr King. Mr Hall may well have paid under
duress on the second occasion but there is no evidence that the payment was
corrupt. However, Mr King’s request for an election donation in 1991 at a time
when Mr Hall was seeking a commercially beneficial contract with the City of
Wanneroo was, in my view, improper. The circumstances of both payments by
Mr Hall to Mr King highlight the ethical dilemma raised by uncontrolled
donations for local government election campaigns.
Mr Hall’s Alleged Offer of a Large Bribe to Mr King
2.11.41
Mr King told the Commission that prior to his defeat in the
elections in May 1991 he was chairman of the Advisory Committee and came to
know Mr Hall very well. He said he admired Mr Hall’s abilities as an architect
and found him very easy to approach with problems. In his interview with
Mr Bates, Mr King made an allegation concerning a conversation he had with
Mr Hall which was raised with him as follows:
“And on one occasion you had a discussion with him about the
proposed additions to Wanneroo Water World?---Yes.
And I asked you whether there was a specific purpose to that
meeting?---Yes. He let it be known to me that there would be a lot
more than $1,000.00 coming my way if I could make it so that he
got the extensions to the sports centre, which I believe was worth in
the vicinity of $1 million.
That was for the construction?---The construction, yes.Did you see
that as a bribe?---Yes.
And what was your reaction to that?---Well, it was hypothetical
because it never happened because I got defeated on council. ...
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Yes, and whilst you are still a councillor, hopeful of being elected
again, Mr Hall offers you a bribe?---Yes.
And what action did you take?---Nothing.
No, because you were accepting it, weren't you?---Basically, yes.
And you didn't have a problem with that at all, did you?---Not at the
time.
No. That was the way you operated, wasn't it, Mr King? Isn't that
right?---In that instance, correct.”
Mr King agreed it was his intention at the time to do his best to ensure that
Mr Hall secured the job so he would get the money. That evidence by Mr King
is, of course, an admission of blatantly corrupt conduct.
2.11.42
Both Mr King and Mr Hall agree they were friendly while they were
working together. There would appear to be no reason why Mr King would
have wished to harm Mr Hall when speaking to Mr Bates or at the time he gave
evidence on this matter before the Commission. His account on both
occasions was consistent. Further, even though his evidence before the
Commission cannot be used against him, Mr King has on many occasions
demonstrated a stubborn reluctance to admit that his conduct was corrupt or
otherwise wrongful. On this occasion he freely admitted the offer by Mr Hall
was a bribe and that he effectively accepted the bribe. From the totality of
Mr King’s evidence before the Commission his acceptance of such a bribe
would be consistent with his general attitude and ethical standards.
2.11.43
Mr Hall said by the time the City was considering the extensions
to the Wanneroo Water World complex he would not have expected to be
involved with the City of Wanneroo again. He said some of the Council staff
were unhappy with him and it did not cross his mind that he would get the
extensions. He also said “I wouldn’t have put in for them because I was very
disenchanted with the staff of the City of Wanneroo”. Mr Hall was then asked
about answers he had given Mr Kyle on the question.
“Do you recall expressing to Mr Kyle some disappointment in not
getting that contract for the extensions?---I didn't put in for it so I
couldn't have been too disappointed, could I?
Do you recall expressing to Mr Kyle ..... ?---No, I can't; no, I can't.

76

...... some disappointment that you didn't get that contract?---No,
no. I can't recall that.
Do you recall saying, "Wayde Smith is on the committee dealing
with extensions to the Wanneroo Water World. I'm not doing that
particular job and that is a matter of serious hurt"?---No. I can't
recall saying that.
"I don't know of any other centre in the world that is operating
better than the Wanneroo Water World and I'm simply amazed that
I didn't get the contract for its extensions"?---I never put in for it so
how could I have been amazed that I didn't get it.
You dispute that you said that to Mr Kyle?---No. I'm not disputing
that I - I may have said that to Mr Kyle.”
It was also put to Mr Hall directly that he had told Mr Kyle “I am simply amazed
that I didn’t get the contract for its extensions”. Mr Hall said he did not recall
using those precise words but he possibly used words to that effect. When
pressed he finally attempted to reconcile his answers on the two occasions by
saying “I was amazed, I guess, that I didn’t get it but not surprised”. Mr Hall
denied he was trying to distance himself from that contract because Mr King
has alleged he offered him a sum of money in return for obtaining it. Mr Hall
could not, however, explain why he gave those answers to Mr Kyle. He agreed
they conflicted with what he had told the Commission.
2.11.44
directly:

Mr King’s allegation, as related to Mr Bates, was put to Mr Hall

“Are you able to offer an explanation as to why Mr King would make
an allegation against you such as he has regarding the request for
money in return for the additions contract?---No, I can't.
He said in his evidence:
‘Barry said to me, "Dave, if I get this you'll get a lot more
than $1,000.00", which meant to intimate to me that I would
be looking at anywhere between 5 and 10 thousand as a
kickback for (my) support in him winning this tender.’
That was what Mr King said to Mr Bates in his interview?---He lied.
Did that conversation take place?---No, it did not.
Did anything along those lines take place?---No, it did not.
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Was there any conversation with Mr King about the possibility of
you obtaining the contract for the additions to Wanneroo Water
World?---No.”
2.11.45
I have already noted my inability to accept Mr Hall’s evidence on a
number of points. I believe Mr Hall also attempted to mislead the Commission
in relation to his attitude to the City’s failure to award him the contract for the
Wanneroo Water World extensions. Mr Hall most certainly attempted to
mislead Mr Kyle on that issue and I find he also attempted to mislead this
Commission. In my opinion Mr Hall falsely disavowed any desire for the
contract before this Commission for the reason put to him by Counsel Assisting,
namely to distance himself from Mr King’s allegation. I have found previously
that Mr King is a witness whose evidence cannot be accepted unless
corroborated: see Interim Report, paragraph 2.8.3. There is no corroboration
of Mr King’s evidence of his allegation against Mr Hall. For that reason, and for
that reason alone, I am unable to find that Mr Hall offered a bribe to Mr King as
alleged. While I find Mr Hall not to be a witness of the truth on all occasions I
am unable to disregard his denials in the absence of corroboration of Mr King’s
evidence that the offer of a bribe was made.
PART III:

THE PROPOSED HOSPITAL FOR THE WOODVALE DISTRICT
CENTRE

2.12

Introduction

2.12.1
Of all the matters investigated by this Commission the proposal to
construct an A-class hospital on the land owned by Portuland Pty Ltd at
Woodvale, planned for development as a district shopping centre, is the most
puzzling and the least satisfactorily resolved.
The matter arose for
investigation in the course of the Commission’s investigation of Mr Sweeting’s
allegation and Hooker’s Woodvale shopping centre development and again in
relation to the dealings between Dr Bradshaw and Mr Hall.
2.12.2
It is clear from the evidence that by July 1988 Dr Bradshaw and
Hooker Projects had a particularly close relationship.
According to
Dr Bradshaw, Hooker Projects, through Mr Sweeting, had funded practically all
his 1988 election campaign expenses. For their part Hooker Projects regarded
Dr Bradshaw as a strong supporter of the proposed Woodvale district centre.
In a memorandum from Mr Sweeting to Mr Boyes dated 27 July 1988
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Mr Sweeting described Dr Bradshaw as “(O)ur strong supporter on Council”.
Mr Sweeting also advised Mr Boyes:
“Since (Dr Bradshaw’s) re-election we have had several meetings
and he has promised us his full support and he also says he
believes he has the numbers at Council to ensure that the
application will be approved.”
Dr Bradshaw had, in fact, been elected Mayor of Wanneroo in May 1988. It is
clear from Mr Sweeting’s memorandum, and other memoranda from
Mr Sweeting to Mr Boyes, that Dr Bradshaw was actively involving himself in
advising Hooker Projects about the timing and politics of their application to the
Wanneroo Council to rezone their land for a district shopping centre.
2.12.3
Also, as I have noted, at that time Dr Bradshaw had a good
personal and business relationship with Mr Hall. While giving evidence on the
swimming pools line of inquiry Dr Bradshaw denied having any business
relationship with Mr Hall beyond the fact that Mr Hall had been the architect on
his Lake Goollelal Medical Centre. He said he could not recall any joint
projects with Mr Hall other than an unsuccessful attempt to rezone some land
behind his medical centre for a private hospital. Dr Bradshaw said Mr Hall
would have been the architect on that project had it gone ahead.
2.12.4
Later in his evidence Dr Bradshaw said the arrangement with
Mr Hall was for Mr Hall to get the land rezoned and then find people to build
the hospital which he would design. He said they verbally agreed he would sell
Mr Hall the land if they achieved that result but they had not discussed a
purchase price, though it was intended to be at the rezoned value of the land.
Dr Bradshaw said he did not assist Mr Hall with his efforts to secure a rezoning
of the land but did give him authority to use his name. He said he also
suggested Mr Hall might use Mr Hemery as a lobbyist.
2.12.5
Mr Hall said that later, in about 1986-87, he became involved in a
proposed hospital development on land in the Woodvale area which he
understood was owned by Hooker Rex. He said he took some advice from
Dr Bradshaw about that proposed development but as far as he knew
Dr Bradshaw had no financial interest in the project. In his evidence on both
the Woodvale shopping centre and Barry Hall swimming pools lines of inquiry
Dr Bradshaw also maintained he never had any interest either personally or
through any of his companies in a hospital project proposed for the Hooker Rex
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land in Woodvale. He did agree he offered advice to Mr Hall and Hookers in
relation to that project.
2.12.6
It is apparent from the evidence to which I will refer that the idea
of a hospital on Hookers’ land was first mooted in about late 1986 to early 1987
which was around the time Hooker Projects made its first application for
rezoning of part of the Woodvale site for their district shopping centre
development. I note also that in August 1986 Mr Hall was appointed design
consultant to the Wanneroo Water World development.
2.13

Dr Bradshaw’s Interest in the Proposed Hospital

2.13.1
The evidence of Dr Bradshaw and Mr Hall in relation to
Dr Bradshaw's role and interest in the proposed hospital development does not
fit comfortably with a significant body of documentary evidence which suggests
Dr Bradshaw had a greater interest in the proposed hospital on the Hookers
land than merely an adviser. Further Mr Donaldson, who was at the time the
state manager of Hooker Rex, told the Commission he entered into a
conditional contract with Dr Bradshaw on behalf of Portuland Developments Pty
Ltd, a fully-owned subsidiary of Hooker Rex which owned the Woodvale land.
2.13.2
Mr Donaldson said he had a discussion with Dr Bradshaw about a
possible hospital site on the periphery of the Woodvale district centre land
which had been proposed for the shopping centre and peripheral uses. He
said the land was separate from but adjacent to the land Hooker Projects was
trying to have rezoned. Mr Donaldson said Dr Bradshaw asked him if there
was any scope to get a hospital on that site. He said they subsequently had a
form of contract drawn up with a sketch plan of a proposed private hospital
attached. Mr Donaldson said the contract was made some time before 1989
although he could not recall in which year. He said the contract provided for
the sale of a piece of land of a certain size with approximate dimensions and in
the approximate location of the Woodvale district centre and it was subject to
Dr Bradshaw obtaining approval to construct a hospital.
2.13.3
Mr Donaldson said the written agreement was either a standardform REIWA contract or a standard-form Hookers contract. He could not recall
the sale price but said it would have been substantial or he would not have sold
the land, in the order of hundreds of thousands of dollars. Mr Donaldson said it
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was a very loose contract and no money changed hands. He said there was no
provision for a deposit, there was no proper description of the land nor was
there zoning or title to the land in place. He said he did not ask for a deposit
because he did not believe the project would go ahead; it was really
Dr Bradshaw's idea to have a contract. Mr Donaldson said he could not recall
the time allowed for meeting the conditions of the contract but it could have
been 12 months to two years.
2.14

The Documents

2.14.1
Mr Donaldson’s evidence of Dr Bradshaw’s involvement in a
proposal for a hospital at the Woodvale district centre is substantially
supported by a number of documents which together paint a picture which is
quite inconsistent with the evidence of Dr Bradshaw and Mr Hall on the point.
The relevant portions of those documents, in chronological order, are as
follows:
(a)

On 13 May 1983 Barry Hall and Associates wrote to the
Wanneroo Council concerning an application by Silkwood
Nominees Pty Ltd for approval to develop an 80-bed hospital on
the Lake Goollelal site behind Dr Bradshaw’s medical centre. In
the letter Mr Hall argued in favour of approval for the development
of the hospital at some length.

(b)

On 11 July 1986 Mr Hames of Hames Sharley Architects, the
design consultants for the Hooker Projects Woodvale district
centre project, made a note of a meeting between Dr Bradshaw,
Mr Donaldson and himself. The meeting obviously concerned the
Woodvale district shopping centre proposal and the note records
discussion of what is referred to as a “medical building” which
would include suites for six to eight general practitioners, a
cosmetic surgery clinic, a day surgery and other specified medicolegal uses.

(c)

On 16 February 1987 Mr Donaldson of Hooker Rex Estates wrote
a letter to Mr Hames to advise him that “we have entered into a
conditional contract for the sale of a proposed Hospital site, as
indicated on an attached plan”.
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(d)

On 19 March 1987 Barry Hall and Associates wrote to Brian
McMahon and Associates, Barristers and Solicitors, enclosing a
sketch of a proposed “A” class hospital to serve the Woodvale
district which was to be located in Woodvale Avenue near the
corner of Whitfords Avenue. Mr Hall was clearly referring to
Hooker’s Woodvale site. He enclosed earlier correspondence
from the Commonwealth Department of Health and his letter of
application to the Wanneroo Shire of 13 May 1983 concerning
Dr Bradshaw’s site I have noted at (a) above. The letter
concludes:
“Brian, given good indications from yourself it is our intention
to submit our proposals to the City of Wanneroo in time for
their next Town Planning meeting later this month.”

(e)

On 31 March 1987 Barry Hall and Associates wrote to the City of
Wanneroo enclosing an application for approval to commence
development of an 80 bed hospital at Woodvale Drive, Woodvale.
The application referred to the owner of the land as care of Brian
McMahon and Associates, barristers and solicitors. Mr Hall
signed the application himself. A plan showing the location of the
proposed hospital site as adjacent to the Hooker Projects
proposed commercial centre was enclosed with the application.

(f)

The site was zoned residential development but an “AA” use.
Rezoning was consequently not necessary but Council approval
was required before a hospital could be built on the site. The City
Planner recommended approval of the application and on 29 April
1987 Council resolved to grant approval in the name of Brian
McMahon and Associates to commence development of a private
“A” class hospital on part Lot 1879, Woodvale Drive, Woodvale.
Importantly, the minutes record that Dr Bradshaw declared an
interest in the matter and abstained from voting.

(g)

On the same day Hemery Nominees Pty Ltd issued an
invoice/statement to Barry Hall and Associates in the sum of
$2,000.00, said to be for “Public Relations & Marketing”. The
invoice had typed on it “PAID IN FULL” and the handwritten
notation “Hemery 29/4/87 $2000 Barry Hall PAID IN FULL”.
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(h)

The Commission also has a copy of a cheque dated 29 April 1987
from Hemery Nominees Pty Ltd to Dr Bradshaw in the sum of
$2,000.00.

(i)

On 8 June 1987 Barry Hall and Associates wrote a letter to
Mr Hemery which referred to recent discussions and to the fact
that Council had now approved the development of a new 80 bed
“A” class hospital to be erected on part Lot 1879 Woodvale. The
letter continued as follows:
“This of course is only the first step and it will be necessary
to obtain Commonwealth approval for the licensing of the
operations of the Hospital.
Such Commonwealth approvals are I believe handled in
conjunction with the State Medical Department.
It was my understanding that Wayne had some arrangement
for Brian and yourself to investigate the avenues for such
Commonwealth approvals and to undertake whatever lobby
is needed.
Perhaps in light that we are all in the business of staying in
business, Brian and yourself might be able to test the water
in the interim period, before Wayne gets back from
overseas. ...
Bob, I am sure that if we can get this one under way there is
plenty in it for everyone.”

(j)

On 22 July 1987 Mr Hames wrote to Mr Donaldson, referred to
Mr Donaldson’s letter of 16 February 1987 and asked for advice
as to the status of the conditional contract “so that we can extend
our planning to satisfy this proposed Hospital site requirement”.

(k)

On 21 August 1987, Mr Hames wrote a notation on a copy of that
letter, referring to a conversation he believed he had with
Mr Donaldson of Hooker Rex, as follows:
“21/8/87

WGH from David Donaldson

Wayne Bradshaw has made the application in the name of
BRIAN MCMAHON & ASSOC for a hospital.
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The site of 1.3 ha can be provided on the overall site
wherever we see fit & we only do that if the hospital is
approved.”
(l)

In a typed note dated 24 November 1988 Mr Hemery refers to
"WWB notes” and lists a number of points relating to a hospital
site already zoned, with finance available, for a 120 bed facility.

(m)

By letter to the City of Wanneroo dated 29 November 1988 under
the letterhead of International Capital Consultants Pty Ltd
Mr Hemery referred to the proposed Woodvale hospital and
advised the City the project was under the control of “this
company, which holds the land”. He advised further that the
directors of the company included Mr Brian A. McMahon LLM, the
original applicant. Mr Hemery’s letter is very difficult to reconcile
with any other evidence.

(n)

In an internal report for Hooker Projects dated September 1989,
Mr Sweeting summarises the Woodvale district centre project and,
amongst other things, notes that “(P)arties interested in acquiring
the land for a hospital include the present Mayor of Wanneroo,
Dr Wayne Bradshaw and Mr Dennis Silver, who is an Architect
representing a group of Medical Practitioners”.

(o)

Barry Hall wrote to his solicitors, Jackson McDonald, by letter
dated 16 July 1992 in connection with the Kyle Inquiry. Mr Hall
said “the hospital proposal”, whatever he meant by that, “had a life
from 1980 to 1988”. He refers to consultancy and promotional
work undertaken by Mr Hemery and his associate Brian McMahon
and continues:
“My arrangement with Wayne was that he had the land and I
had the design resources and was prepared to contribute
them to get the project off the ground.”

2.14.2
The documents listed above will be referred to hereafter in this
chapter as “document (a)” to “document (o)” respectively.
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2.15

Dr Bradshaw’s Response to the Documents

2.15.1
As I have noted, when Dr Bradshaw gave evidence in relation to
Mr Sweeting’s allegation he said he never had any interest in either a medical
centre or a hospital proposal on the Hookers land. Later he denied he ever
made an application to commence development in the name of Brian McMahon
and Associates or that Brian McMahon and Associates ever acted as his
agents. Dr Bradshaw flatly denied Mr Donaldson's claim that he entered into a
contract to purchase land from Portuland Developments Pty Ltd in anticipation
of approval to develop a hospital.
2.15.2
Dr Bradshaw's attention was drawn to the note of the meeting on
11 July 1986 between himself, Mr Donaldson and Mr Hames concerning the
Woodvale development, document (b) above. The note referred to a “unique
concept medical centre” including a general practice, cosmetic surgery, day
surgery, and a 24-hour practice. Dr Bradshaw said he did not recall the
meeting. He agreed one of his areas of interest was cosmetic surgery but
denied he was expressing a personal interest in such a clinic. Dr Bradshaw
said he was possibly just indicating to Mr Donaldson and Mr Hames that there
was a lack of those kinds of facilities in Wanneroo and putting them forward as
an idea for a development. In another line of inquiry the Commission has also
heard of Dr Bradshaw's interest in establishing cosmetic surgery clinics in Asia.
2.15.3
Dr Bradshaw was asked to explain why he declared an interest at
the Council meeting on 29 April 1987, document (f), which resolved to approve
the application by Barry Hall and Associates on behalf of Brian McMahon and
Associates for a hospital on Hooker’s Woodvale site. He said he could not
recall the reason but surmised he may have declared an interest because there
was also an application before Council to develop a hospital on his Lake
Goollelal site two kilometres away which he said he had not abandoned at that
point. Dr Bradshaw’s explanation as to why he declared an interest is difficult
to reconcile with the fact that he suggested and advised Hookers in relation to
a hospital development on their site. Further, Dr Bradshaw has, on other
occasions, made it clear to the Commission that he operated under a very
narrow interpretation of the pecuniary interest provisions of the Local
Government Act 1960. The reason he put forward in relation to the Woodvale
hospital was quite inconsistent with that approach. It is also inconsistent with
evidence from Mr Hall that by 1987 the possibility of obtaining approval for a
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hospital on Dr Bradshaw’s site had long since been abandoned. Dr Bradshaw
agreed that if Hookers’ application was successful it would have the effect of
ending any prospect of him obtaining approval for a hospital on his own site.
2.15.4
When Dr Bradshaw was shown Mr Hames' note which referred to
him making an application to rezone land on the Hookers site as a hospital in
the name of Brian McMahon and Associates, document (k), he repeated he had
no recollection of ever having an interest in a hospital on the Hookers site. He
said his interest was in developing a hospital on his own site. Dr Bradshaw
claimed they were confusing times and it may be Mr Hames became confused.
Dr Bradshaw disputed that he may have forgotten about having an interest in
the hospital on the Hookers site. I agree it is unlikely Dr Bradshaw would have
forgotten such an involvement. He claimed he had no recollection of
discussing a hospital on the Hookers site with Mr Hall but said he would have
done so if he had been asked. As I have noted Dr Bradshaw said his only
involvement with Mr Hall in relation to a hospital development was in relation to
his own land at the rear of his medical centre.
2.15.5
As to his plans for his own land Dr Bradshaw said he had himself
attempted, unsuccessfully, to have his land rezoned one or two years before he
discussed the project with Mr Hall. He said Mr Hall told him he would like to try
getting the land rezoned.
Dr Bradshaw said Mr Hall intended to use
Mr Hemery as a lobbyist after he had suggested his name. Dr Bradshaw said
he thought he personally would not be able to obtain approval of the project
through normal channels because the Labor Party was in power and he was
regarded as an enemy of that party. Dr Bradshaw claimed he thought even
Mr Hall would have little chance of obtaining approval for a hospital on his land
because the Labor Party knew he owned the land.
2.15.6
Dr Bradshaw said he reached a “verbal” agreement with Mr Hall
that he would sell the land to Mr Hall if he managed to get it rezoned. He said
he did not assist Mr Hall in making the application but only gave him his
authority to make the application. Dr Bradshaw said he could not recall
whether Mr Hall actually made an application. He said he never paid any of
Mr Hall's expenses. Dr Bradshaw said the land was not rezoned for a hospital.
2.15.7
Dr Bradshaw was also shown the letter from Mr Hall to
Mr McMahon, document (d). He said he did not suggest to Mr Hall that
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Mr McMahon may be of assistance to him but Mr Hemery had made that
suggestion. When Dr Bradshaw was asked how he knew that he said
Mr Hemery had mentioned it to him. If Dr Bradshaw’s explanation is true it is
an extraordinary and most uncharacteristic feat of memory on his part after ten
years. Dr Bradshaw agreed he knew Mr McMahon from an earlier occasion
when he had sought legal advice from him.
He said he understood
Mr McMahon had good connections in the Labor Party which might assist
Mr Hall obtain approval for the hospital at state government level.
Dr Bradshaw said he did not have any difficulty or concern with Mr Hall later
trying to obtain approval to develop a hospital on the Hookers land because he
did not think there was any real prospect of succeeding with the application to
develop his land in any case. Dr Bradshaw said he had no recollection of a
discussion with Mr Hemery concerning a hospital site that had already been
zoned by Council.
2.15.8
Dr Bradshaw was then shown Mr Hemery’s note of 24 November
1988, document (l), which refers to a hospital site that was already zoned.
Dr Bradshaw said he did not recognise the document and added "I think you'll
find that's a presumption. It's presumed that it would be zoned if it was zoned."
He said the notes would have concerned his site, which is clearly incorrect,
given the date the notes were made and the fact that they refer to a site already
zoned. Dr Bradshaw said the reason he was speaking to Mr Hemery was
because he had told Mr Hall to talk to Mr Hemery about getting his own site
rezoned and as a result Mr Hemery rang him and asked him for his thoughts on
the project. Dr Bradshaw said the matter had been going on for some time.
2.15.9
Another document was put to Dr Bradshaw, an undated note in
Mr Hall’s handwriting, inter alia, in the following terms:
“Meeting with Doc B
Re hospital Woodvale.
Repeat of Goollelal.
Location Woodvale Drive near Fountain.
Barry to talk to Brian McMahon of B. McMahon and Associates.
He is a Labor Party (Curtin Foundation) solicitor - opens doors.
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His part to get hospital approvals, Commonwealth Department of
Health.”
I will refer to that document hereafter as “document (p)”. Dr Bradshaw said he
could not explain that note.
2.15.10
Dr Bradshaw said the $2,000.00 he received on 29 April 1987
represented money owing to him by Mr Hemery after Mr Hemery's bank had
previously wrongly appropriated from Mr Hemery’s account $4,000.00 of
Dr Bradshaw’s money. Dr Bradshaw said the $4,000.00 was an electoral
donation which Mr Hemery had deposited pursuant to their arrangement.
Dr Bradshaw said Mr Hemery owed the bank money and the bank effected a
transfer before Mr Hemery could pass on the $4,000.00 to Dr Bradshaw. He
said he could not recall who made the donation. Dr Bradshaw said he
assumed Mr Hall's $2,000.00 was sent to him by Mr Hemery to partially
compensate for the loss of the $4,000.00. As I have previously noted,
Dr Bradshaw denied the $2,000.00 was a payment to him by Mr Hall using
Mr Hemery as a conduit.
2.16

Mr Hall’s Response to the Documents

2.16.1
Mr Barry Hall told the Commission he was the architect for
Dr Bradshaw's Lake Goollelal medical centre. He said he later continued to
see Dr Bradshaw on a business basis concerning a hospital on the remainder
of Dr Bradshaw's Lake Goollelal site. Mr Hall believed Dr Bradshaw had
previously had an application for a hospital on that site but did not make much
progress. He said in about 1980 he and Dr Bradshaw agreed they would
investigate, on a conjoint basis, every avenue to get the site rezoned as a
hospital. Mr Hall said the undertaking basically involved an application to the
Council. The application went to the Wanneroo Council in the name of
Silkwood Nominees Pty Ltd, care of Dr Bradshaw.
2.16.2
Mr Hall said, contrary to Dr Bradshaw's evidence, he and
Dr Bradshaw agreed he would be remunerated with a share in the profits from
the sale of the land at the end of the day. At first Mr Hall put the arrangement
in the following terms:
“How were you to be paid for that?---I was to share at the end of
the day and hopefully get the architectural work to go on to the
project and on-sell it.
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A share of what?---A share of the profits of basically on-selling the
land; to be reimbursed by Dr Bradshaw for the work that I had done
and then hopefully to go on and do the ... .
But the share of the profits, how does that bit work?---Obviously if
Mr Bradshaw - once it's rezoned it has a better value, doesn't it?”
When Mr Hall was questioned further he said he had the “terminology” wrong
when he said he was to receive a share of profits. He said the benefit to him
was in fact to be the architectural fees he would receive if the development
went ahead. Mr Hall did not appear to be having any problems with
terminology in his earlier answers. There he clearly distinguished between
receiving a share of the profits on the one hand and gaining an opportunity to
earn architectural fees on the other.
2.16.3
Mr Hall believed Council approval was granted for the hospital on
Dr Bradshaw's site. It was then necessary to obtain approval from the State
Health Department and they were unsuccessful at that point. Mr Hall said that
was the end of Dr Bradshaw’s active enthusiasm for the project; while
Dr Bradshaw lost interest he himself remained keen for some time.
2.16.4
Mr Hall said that in about 1982-84 Mr Hemery was involved in the
hospital proposal for Dr Bradshaw's land but not to any great degree. He said
he offered some small advice. Mr Hall said he met Mr Hemery through
Dr Bradshaw but in the early eighties the dealings were primarily between
Mr Hemery and Dr Bradshaw.
2.16.5
Mr Hall said there were only two applications to the Wanneroo
Council to develop a hospital on Dr Bradshaw's site. He said the second
application, which began in about 1982 and ended in about 1984, was also
unsuccessful. Mr Hall said that after the second failure he had no further
business arrangement with Dr Bradshaw.
2.16.6
It is in relation to his involvement with the Woodvale site that
Mr Hall’s evidence became vague and essentially unbelievable. Mr Hall said
that in about 1986-87 he made an application in relation to the Woodvale
hospital. He gave the following answers:
“All right, what happened?---I had the opportunity to advance some
designs working with Mr Hemery and a Mr Brian McMahon who
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were lobbyists that were engaged to help with the prospect of
getting another hospital site approved as a hospital.
How did that come about?---I'm having difficulty, actually
remembering how it came about, other than I became aware of it
and I
What was it you became aware of?---Well, I think Dr Bradshaw
mentioned it to me.”
2.16.7
Mr Hall said he did not know how Dr Bradshaw became aware of
the opportunity. He said he thought it was Dr Bradshaw who introduced him to
Mr McMahon and it was Mr McMahon he principally dealt with on the project.
Mr Hall said he thought he met Mr Donaldson but did not deal with him on the
matter. Mr Hall said he understood Mr McMahon was “ a gentleman who was a
lobbyist along, as it turned out, with Mr Hemery who could assist in getting
projects off the ground at government level”. He said Mr McMahon’s services
were involved right from the start and, in fact, he made the application. Mr Hall
said he took advice from Dr Bradshaw but he was not aware of Dr Bradshaw
having any financial interest in the project.
2.16.8
Mr Hall said he had no arrangement with Hooker Rex, he had no
written agreement with Hooker Rex nor did he ever get permission in writing
from Hooker Rex to apply to rezone their land. He said he believed
Mr McMahon would have done that. Mr Hall said a fee of $2,000.00 was paid
through Mr Hemery for Mr McMahon’s services. When it was put to Mr Hall
that Mr McMahon had told the Commission the only involvement he had in the
matter was lodging the application as requested he said he was dealing with
Mr Hemery but he also dealt with Mr McMahon.
He said he believed
Mr McMahon and Mr Hemery, who were partners, undertook to do lobbying
work for him and did so. Mr Hall said he did not know whether Mr McMahon
did the lobbying personally. He said there was no doubt in his mind that
Mr Hemery was involved in the hospital project.
2.16.9
It was put to Mr Hall that when he was asked at the Kyle Inquiry
whether he knew who Mr Hemery was he said "(R)ings a bell." He agreed that
"rings a bell" conveyed that he had only heard of Mr Hemery vaguely. Mr Hall
could also not explain why he told Mr Kyle that Mr Hemery "possibly had some
involvement in the hospital project". Mr Hall did in fact later tell Mr Kyle that
Mr Hemery did some work for them but agreed he had been prompted to that
concession by Mr Kyle producing the cheque for $2,000.00, document (h). He
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maintained, however, that Mr Hemery's role was to help in relation to the
hospital at the State government level and that he had assisted on both
hospital projects; that is, both Dr Bradshaw's and Woodvale’s.
2.16.10
Mr Hall said the $2,000.00 fee arose when Mr McMahon and
Mr Hemery were asking for an up front fee to become involved in the project at
government level. He said initially Mr Hemery wanted $20,000.00 but he was
only paid $2,000.00. Mr Hall was shown a handwritten document headed
“Bradshaw Private Hospital”. Mr Hall agreed it was a file note in his
handwriting that recorded a discussion he had with Mr Hemery. Mr Hall had
written Mr Hemery’s name alongside three telephone numbers. Underneath
the numbers he wrote “Hospital Woodvale. He and Brian McMahon, lobbyists,
want $20,000 up front before taking the job on”. Mr Hall agreed, as he could
scarcely deny, that the note related to the proposed Woodvale hospital.
2.16.11
Mr Hall was asked to explain why the document referred to
Bradshaw Private Hospital and replied that Dr Bradshaw had alerted him to the
project. When pressed on the point Mr Hall was unable to give an explanation.
He said he believed it was a note of a conversation with Mr Hemery and did not
record a conversation with Dr Bradshaw in which he wanted $20,000.00 “up
front” before helping him on the project. When Mr Hall was recalled to give
further evidence he said that on reflection he believed the document was a
note of a conversation with Dr Bradshaw. He said the $20,000 was the amount
Dr Bradshaw told him Mr Hemery and Mr McMahon wanted up front.
2.16.12
Mr Hall was then referred to his other handwritten note which
purports to record a "Meeting with Doc B", which is document (p). He agreed
the reference to Doc B would be Dr Bradshaw. The document then reads "Re
hospital Woodvale." Mr Hall said he did not know when that meeting took
place. When asked whether Dr Bradshaw was giving him assistance or
directions as somebody involved with him in the project Mr Hall said "(M)y
understanding was that he was giving me assistance”.
2.16.13
Mr Hall said Mr Hemery did not do any work related to
Dr Bradshaw’s site after 29 April 1987. He said Dr Bradshaw’s project “had
waned by then”. Mr Hall was then shown his letter to Jackson McDonald dated
16 July 1992, document (o), which links the payment to Mr Hemery for work he
carried out on the development of a private hospital between 1980 and 1988 on
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Dr Bradshaw's land. Mr Hall said that construction was not correct. He said
the letter meant to relate to both hospital projects.
2.16.14
Mr Hall said Brian McMahon and Associates was to be the
applicant for development of the hospital at Woodvale. Asked why he signed
the application form as owner of the land when neither he nor Mr McMahon in
fact owned the land, Mr Hall said he was “having great difficulty in recalling that
aspect of it” and could not recall whether they had permission of the owners.
He said he thought Mr McMahon had made the arrangements though from the
documents it appears he lodged the application himself.
2.16.15
Mr Hall was then asked about Mr Hames' note, document (k),
which refers to Wayne Bradshaw having made an application in the name of
Brian McMahon and Associates. He was asked:
“That document has a notation that Wayne Bradshaw has made the
application in the name of Brian McMahon and Associates for a
hospital. That letter is dated 22 July 1987 and it refers to the
Woodvale centre. Was it the case that the application made in
Mr McMahon's name under cover of your letter was in fact made on
behalf of Dr Bradshaw?---I can't answer that. I don't know what
arrangements there were between anybody else.
...Did you agree to make that application on behalf of Dr Bradshaw
but in the name of Brian McMahon?---I don't think so. It's nothing
that I have done. That writing is somebody else's writing. ...
Did you make the application on behalf of Dr Bradshaw but in the
name of Mr McMahon?---No, not to my knowledge.”
The proposition there being put to Mr Hall was very straightforward; his
answers were very evasive.
2.16.16
Mr Hall was also shown document (g), Mr Hemery's invoice to
Barry Hall and Associates dated 29 April 1987. The document purports to be
an invoice for $2,000.00 for public relations and marketing services. It does
not mention the Woodvale hospital development or describe in any way the
project for which the work was done. Nor does the document describe the
nature of the public relations or marketing activities undertaken. Mr Hall
agreed the document conveyed that money was owing and had been paid; the
matter was finalised and there was no reference to money being paid on
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account. He also agreed there was no record of any contract with Mr Hemery
prior to the date of the payment being made.
2.16.17
When Mr Hall was examined by his Counsel he said he first
became aware of Dr Bradshaw's financial interest in the Woodvale hospital
project when he heard Mr Donaldson giving evidence before the Commission.
He was again shown his own undated handwritten note, document (p), which
recorded the meeting with “Doc B” and gave the following answer:
“Do you now recall why you wrote those words, "Repeat of
Goollelal", in this file note?---Yes, I do.
Why?---Essentially there was a new hospital under prospects at
Woodvale and the intention was to - the ingredients and needs for
the community hadn't changed, so basically the thought was that as
far as a planning submission would be concerned, would be to
repeat the work that I had done previously at the Wanneroo Road
Goollelal site, and that's exactly what the plans essentially turned
out to be.”
He said then that he did not know if Mr McMahon owned the land at Woodvale.
2.16.18
Mr Hall said he had not previously seen document (m), the letter
to the Town Clerk of the City of Wanneroo from International Capital
Consultants Pty Ltd. The letter was signed by Mr Hemery and stated that the
name of the applicant in relation to the proposed Woodvale hospital site should
be amended to read "International Capital Consultants Pty Ltd" in substitution
for "Brian McMahon and Associates." Mr Hall said he did not know that
International Capital Consultants Pty Ltd held the land for the proposed
Woodvale hospital. He said he did not know to what extent Dr Bradshaw was
involved but, as things worked out, Dr Bradshaw did offer advice to the people
concerned including himself. He said he did not require Dr Bradshaw's
permission or authority to do anything in relation to the hospital development
and denied Dr Bradshaw was a party to his arrangement with Mr Hemery or
Mr McMahon. Mr Hall said Dr Bradshaw did not contribute any of the
$2,000.00 he said was paid to Mr Hemery and was not in any way a party to
that payment.
2.16.19
When Mr Hall was referred to document (i), his letter to
Mr Hemery dated 8 June 1987, he said he could not explain why he referred to
an arrangement between Dr Bradshaw, Mr McMahon and Mr Hemery. He did
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not know to what arrangement he was referring in the letter. Mr Hall was then
asked the following questions:
“Are you suggesting that Dr Bradshaw had reached some nonfinancial arrangement with these people, McMahon and Hemery, to
do exactly what you paid them $2,000.00 to do?---I'm not
suggesting anything, I'm sorry.
You wrote it. Perhaps you could enlighten us to what you were
intending when you wrote that paragraph?---I'm sorry, I can't. I
can't recall much about this at all, to be honest.”
2.16.20
Mr Hall agreed that by 29 April 1987 the $2,000.00 had been
received by Mr Hemery. It was put to Mr Hall that on his evidence all he would
need to do was write to Mr McMahon and Mr Hemery to request that they
proceed with their lobbying. Mr Hall agreed he did not need Dr Bradshaw's
permission to instruct them and agreed he had paid them so presumably they
would act on his instructions. He was simply unable to give any explanation.
Similarly, when Mr Hall was asked what was the relevance of Dr Bradshaw's
travel arrangements Mr Hall said he really did not know. He could not recall
why he made a specific reference to Dr Bradshaw's departure overseas or
return from overseas. Mr Hall agreed the letter could be interpreted to mean
Dr Bradshaw had an involvement in the arrangement between himself and
Mr McMahon and Mr Hemery. He said he did not know if that was the correct
interpretation.
2.16.21
Mr Hall was referred to the final paragraph of the letter which read
"Bob, I am sure that if we get this one under way there is plenty in it for
everyone." He was then asked:
"If you get it underway, you don't require their services any more,
do you?" ---No, well, I would not have thought so."
Mr Hall then suggested he may have been referring to the $20,000.00. He
agreed he had previously said that was a ridiculous sum for Mr Hemery and
Mr McMahon to be paid. Mr Hall said he could not comment; he did not know;
it was in 1987, 11 years ago. He said he could not assist; he just could not
recall. He denied he paid $2,000.00 to Dr Bradshaw through Mr Hemery for
Dr Bradshaw's assistance.
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2.16.22
In short, Mr Hall recalled very little and was unable to
satisfactorily or consistently answer any of the anomalies thrown up by the
documents. Making all appropriate allowances for the considerable lapse of
time, I have no doubt from the answers he gave and his demeanour that
Mr Hall was concealing evidence from the Commission.
2.17

The Evidence of Other Witnesses

Mr Hemery
2.17.1
Mr Hemery said he met Mr Hall once or twice. He said as far as
he could recall he had not performed any services for Mr Hall. He could not
recall performing any work for a proposed hospital development at Woodvale
or any other hospital development.
2.17.2
Mr Hemery said he did not recognise the invoice from Hemery
Nominees Pty Ltd dated 29 April 1987, document (g). He could not explain why
in 1987 he would have received $2,000.00 from Mr Hall and said he could only
surmise that the payment was a contribution by Mr Hall to Dr Bradshaw.
Mr Hemery agreed he had acted as a clearing house for donations to
Dr Bradshaw and agreed, after some semantic jousting with Counsel Assisting,
that it was a false invoice. Mr Hemery said he had no recollection of ever
discussing with Mr McMahon a project by Mr Hall to develop a hospital at
Woodvale.
2.17.3
Under cross-examination by Dr Bradshaw, Mr Hemery agreed he
had suffered considerable stress in the late nineteen eighties to early nineties
as a result of business failures which ultimately caused him to enter into an
arrangement with his creditors. He agreed he had difficulty remembering
events from that period. Mr Hemery also agreed he had many business
ventures at the time and an involvement in the hospital development would
have been a small matter.
Mr McMahon
2.17.4
Mr McMahon told the Commission that between 1979 and 1986
he ran a law practice in Western Australia primarily in the area of family law.
He said he was a member of the Australian Labor Party and at times made
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submissions and representations to government on behalf of clients but would
not have described himself as a lobbyist. Mr McMahon said he did have
contact with Mr Hemery while he was practising in Perth. He said he met
Mr Hemery socially when he first came to Western Australia in 1973 and later
they referred clients to one another.
2.17.5
Mr McMahon said he could not recollect any occasion when a
client paid Mr Hemery who in turn paid him for work he had carried out. He
said at one stage he and Mr Hemery were involved in a company called
Charter House Australia Pty Ltd and there was another company called ICC
Fidelity Pty Ltd. The latter company was not, to Mr McMahon's knowledge, an
active company. Mr McMahon said that apart from those two ventures he did
not consider himself as ever being a partner of Mr Hemery.
2.17.6
Mr McMahon said he also met Dr Bradshaw, who was a social
friend of Mr Hemery, in the 1970’s. He also recalled that Dr Bradshaw once
sought a legal opinion from him. Mr McMahon said he had no connection with
any private hospital development with which Dr Bradshaw was ever connected.
He said he did recollect Mr Hall and believed he may have spoken to him on
the telephone in 1986 about a hospital at Wanneroo. Mr McMahon said that in
1987 he had ceased practising in Western Australia and did not have any
clients in this State as a private practitioner. He said he could not clearly recall
but believed Mr Hall put to him that he could either lodge an application or be
used as a solicitor for an application in relation to a hospital proposal.
Mr McMahon said he told Mr Hall he would be happy to act as solicitor for the
applicant.
2.17.7
Mr McMahon was shown document (e), the rezoning application
where his firm was identified as Brian McMahon and Associates. He said the
firm name shown there was not correct since his firm name was always
McMahon and Associates. Mr McMahon said his firm was never described as
Brian McMahon and Associates nor would he have ever misdescribed it in that
way. He said he could not recall lodging the application. Mr McMahon thought
it was probably prepared and lodged independently of him but agreed it could
have been done by his firm. Mr McMahon did not recollect being told who
owned the land on which the hospital was to be developed. He said he had no
contacts with Hooker Rex and said he would not have contacted Hooker Rex
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on Mr Hall's behalf in March 1987 because at that time he was working in
Victoria.
2.17.8
Mr McMahon was shown the invoice from Hemery Nominees Pty
Ltd, document (g), and said he could not recall any arrangement whereby he
and Mr Hemery were to lobby in return for payment of $2,000.00. He had no
recollection of working with Mr Hemery and issuing a joint account. When
Mr McMahon was shown document (m), the letter dated 29 November 1988
from Mr Hemery under the letterhead of International Capital Consultants Pty
Ltd to the City of Wanneroo, Mr McMahon said he was unaware the company
was still trading at that time as by then he was living in Victoria. He said he
knew nothing about the involvement of that company and the Woodvale
hospital project as set out in the letter.
2.17.9
Mr McMahon agreed with Counsel for Mr Hall that he did not know
what Mr Hemery was saying to Mr Hall about his involvement or whether it was
true or not. He further agreed he did not know if Mr Hemery had sought a
$20,000.00 fee up-front.
Mr Hames
2.17.10
Mr Hames told the Commission Hames Sharley Architects was
engaged by Hooker Projects Pty Ltd to produce a site plan for the Woodvale
centre and lodge it with the City of Wanneroo to secure town planning approval
for the development. Mr Hames recalls having contact with Dr Bradshaw in
relation to a medical centre and a hospital on the Woodvale site. He said he
believed it was in 1986 when he spoke with Dr Bradshaw and Mr Donaldson
concerning a medical centre on the site. Mr Hames said Hames Sharley was
not engaged as architects for the medical centre but they were trying to
determine the uses for areas around the site they were designing. He said he
was certain it was a medical centre and that a hospital was discussed later, in
1987.
2.17.11
According to Mr Hames, Mr Donaldson told him Hooker Rex had a
conditional contract to sell an undetermined arbitrary site in the vicinity of the
Woodvale centre. Mr Hames said he understood it was to be Dr Bradshaw's
medical centre. He referred to his note of 11 July 1986, document (b), which
recorded the meeting between Dr Bradshaw, Mr Donaldson and himself. The
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note refers to "Medical Building. They will design it. Unique concept".
Mr Hames said these were matters raised by Dr Bradshaw. He said nothing
came of that discussion and he was never asked to do anything more in
relation to the proposal. Mr Hames was asked:
“What was it that made you form the view that it was to be
Dr Bradshaw's medical centre? --- He was there. He was - we were
talking about the area and he said about a medical centre. I just
presumed. He’s a doctor and that was probably going to be his. I
was never briefed that it was actually his.”
Mr Hames went on to say he presumed Dr Bradshaw was at the meeting
because he was interested in buying a piece of land. He could think of no
other reason why Dr Bradshaw would have been at such a discussion. He said
the level of detail that was discussed was well beyond what would normally be
discussed in the presence of a councillor.
2.17.12
Mr Hames confirmed that Mr Donaldson had written to him in
1987 to advise him they had a conditional contract for a hospital: document (c).
He said his letter to Mr Donaldson, document (j), was to inquire whether
anything had happened in regard to the conditional contract. Mr Hames said
that prior to receiving the letter from Mr Donaldson he had not received any
notification or participated in any discussions concerning hospital sites.
Mr Hames was asked about the notation on his letter, document (k), referring to
Dr Bradshaw making an application in the name of Brian McMahon and
Associates but could only make the obvious observation that it appeared
Mr Donaldson had telephoned him and he had recorded what he said.
Mr Hames said he did not know of Brian McMahon and Associates.
2.17.13
Mr Hames said he had no further contact with
Mr Donaldson or Dr Bradshaw concerning the conditional contract.

either

Mr Donaldson
2.17.14
Mr Donaldson told the Commission he was unaware of
Dr Bradshaw ever making an application to rezone the Woodvale land. He
said he had not heard of McMahon and Associates until he saw the annotation
on the letter from Hames Sharley, documents (j) and (k), in the course of
evidence before this Commission. He disputed he had ever had a conversation
with Mr Hames during which he told Mr Hames Dr Bradshaw had applied for
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approval for a hospital in the name of Brian McMahon and Associates. He said
Dr Bradshaw did not tell him of Mr McMahon's involvement and the only way he
could have known of the name was if it was written on the contract.
2.17.15
Mr Donaldson said he was not aware of Mr Hall being involved in
the proposed private hospital and was not aware of Mr Hall's application to
Council. He could not recall any conversation with Mr Hall where they
discussed the land left over in the Woodvale development nor any involvement
of Mr Hall in a proposed hospital development on Hooker Rex land.
2.17.16
Mr Donaldson said he did not believe he mentioned the
conditional contract to Mr Sweeting. He said he may have mentioned it
anecdotally but otherwise not formally. Mr Donaldson said he had authority to
enter into the contract with Dr Bradshaw without reference to senior
management in the eastern states. He emphatically rejected any suggestion
that he received instructions from Hookers’ senior management to enter into
the contract with Dr Bradshaw or that he was instructed to give him a discount
or favourable terms.
Mr Sweeting
2.17.17
As I have noted Mr Sweeting said he had no recollection of
Dr Bradshaw having an interest in the hospital proposed for the Hooker
Woodvale site. However, when he was shown his report of September 1989,
document (n), he agreed he must have had some knowledge of Dr Bradshaw’s
interest in the proposed hospital. Mr Sweeting said he was unaware of any
conditional contract between Dr Bradshaw and Mr Donaldson on behalf of
Portuland Developments Pty Ltd. He said he had no recollection of Barry Hall
and Associates nor did he know of Brian McMahon.
2.18

Conclusions

2.18.1
Taken together the documents to which I have referred and the
verbal evidence of the people involved are, to say the least, most confusing.
Not only are the documents at odds with much of the verbal evidence but in
some instances witnesses have given fundamentally different accounts of the
same events. I shall return to the question of the credibility of the witnesses
when I have considered the state of the evidence.
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2.18.2
The first broad question to be resolved is whether Dr Bradshaw
had a financial interest in the Woodvale hospital proposal. Was Dr Bradshaw,
contrary to his own evidence and that of Mr Hall, involved with Mr Hall in the
proposed development? In my view the evidence quite clearly establishes that
Dr Bradshaw was so involved. I reach that conclusion for the following
reasons.
2.18.3
First, I accept Mr Donaldson’s clear and unambiguous evidence
that on behalf of Portuland Developments Pty Ltd he entered into a written
conditional contract with Dr Bradshaw under which Dr Bradshaw agreed to
purchase from Portuland Developments Pty Ltd a specified area of land
adjacent to the proposed Woodvale centre. The contract was entered into at
some time before Mr Donaldson’s letter to Hames Sharley on 16 February
1987, probably not long before that letter. It was conditional upon Dr Bradshaw
obtaining approval to undertake the development of a private hospital on the
site. Mr Donaldson’s verbal evidence of such a contract is strongly supported
by document (c), his letter to Hames Sharley; Mr Hames’ follow-up letter,
document (j); and document (k), Mr Hames’ notation on his letter recording a
subsequent conversation with Mr Donaldson.
2.18.4
Even Dr Bradshaw agreed he would be unlikely to forget entering
into such a contract. It follows that by denying its existence he deliberately
misled the Commission. I also have no doubt Dr Bradshaw made Mr Hall
aware he had the benefit of the conditional contract. I find that Mr Hall’s denial
of any knowledge of the contract was also false.
2.18.5
Secondly, there is Mr Hames’ evidence of his meeting with
Mr Donaldson and Dr Bradshaw on 11 July 1986, document (b), and
Mr Hames’ notation on his letter of 21 August 1987 referring to the fact that
“Wayne Bradshaw has made the application in the name of Brian McMahon
and Associates for a hospital”, which is document (k). Thirdly, Mr Hall’s letter
to Mr Hemery dated 8 June 1987, document (i), makes it clear Dr Bradshaw
was closely involved in the project and decisions as to its progress. The letter
establishes that Dr Bradshaw’s role was certainly more than simply a friendly
adviser, as he and Mr Hall assert.
2.18.6
Fourthly, there is Mr Hemery’s typed note of 24 November 1988,
document (l). Those explicit notes record an obviously detailed conversation
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between Mr Hemery and Dr Bradshaw about an already zoned hospital site and
for that reason could not possibly relate to Dr Bradshaw’s Lake Goollelal site
as he suggested. It is clear from the notes that Dr Bradshaw was descending
to considerable detail in the planning of the project, from the financing to the
nature of hospital services to be included. Mr Hemery noted one point, for
example, that “(O)rthopaedic will have separate moderate-standard motel
accommodation for less serious patients, to keep costs down”.
2.18.7
Fifthly, Mr Hall’s own handwritten notes of meetings make it clear
that Dr Bradshaw was closely involved in a Woodvale hospital development.
Sixthly no witness has been able to identify any person, other than
Dr Bradshaw, who dealt with Hooker Rex to acquire the land for the proposed
hospital. I do not believe Mr Hall when he asserts he did not know who owned
the land when he made his application for approval to commence development
to the City of Wanneroo. It is barely conceivable that a responsible architect
would undertake the amount of work performed by Mr Hall on this project
without knowing who owned the land and consequently for whom he was
carrying out the work. Mr Hall said he dealt with Mr Hemery and Mr McMahon.
Finally, there is the fact that Mr Donaldson, who represented the owner of the
land, had no knowledge of Mr Hall or Mr McMahon as being in any way
involved in the purchase from Hooker of land for use as a hospital site.
2.18.8
I also infer from all the circumstances that Mr Hall made the
application for approval to commence development to the Wanneroo Council in
the name of Brian McMahon and Associates to conceal the fact that
Dr Bradshaw was financially interested in the application.
2.18.9
It appears from the evidence that after Dr Bradshaw and Mr Hall
together failed to achieve a rezoning of Dr Bradshaw’s Lake Goollelal land to
enable him to develop a private hospital he abandoned that idea. Dr Bradshaw
said he believed that while the Labor Party was in power no-one had any real
prospect of obtaining government approvals with respect to land he owned. It
also appears that at some point Dr Bradshaw determined to try to achieve his
objective on the site owned by Portuland Developments Pty Ltd in Woodvale.
He was originally interested in a unique concept medical centre which he
discussed with Mr Donaldson and Mr Hames in mid-1986 but later he began to
think in terms of a private hospital. By early 1987 he had approached
Mr Donaldson and entered into the loose conditional contract to purchase land
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adjacent to Hooker’s Woodvale district centre site on which he could develop a
private “A”-class hospital.
2.18.10
I further find that at some point Dr Bradshaw involved Mr Hall in
his plans and they both determined to conceal Dr Bradshaw’s involvement.
Since neither Dr Bradshaw nor Mr Hall admit to Dr Bradshaw’s involvement I
can only speculate as to their reasons for that concealment. Dr Bradshaw has
told the Commission he believed at the time that if he was seen to be involved
in an applications for approval at government level it would have little chance of
success. He may well have acted on that belief with respect to his plans for the
Woodvale hospital proposal and decided to stay in the background. However
that otherwise quite plausible explanation does not explain why Dr Bradshaw
and Mr Hall are still so anxious to deny his involvement that they would give
false evidence to a Royal Commission ten years later. Apart from the
disclosure of pecuniary interest issue, which I will address shortly, if the reason
for denying Dr Bradshaw’s involvement was the purely commercial need to
avoid alerting his political enemies, then the need for secrecy has well and truly
passed.
2.18.11
Dr Bradshaw did declare an interest and abstain from voting in
April 1987 when the Wanneroo Council considered the application to
commence development of the Woodvale hospital submitted by Mr Hall in the
name of Brian McMahon and Associates. As I have noted I do not accept
Dr Bradshaw’s explanation for taking that step and it consequently remains one
of the numerous unanswered anomalies in this line of inquiry. As to why he
should disclose an interest in that matter, risking exposure as the de facto
applicant for approval to commence development, and not disclose an interest
when other matters concerning Hooke’s Woodvale development came before
Council, I cannot even speculate.
2.18.12
Dr Bradshaw accepted that the proposed hospital would have
formed an integral part of the district centre development. That being the case
he had an obligation to disclose a pecuniary interest whenever Hooker’s
application to rezone the Woodvale land came before Council, or a committee
of which he was a member, after he entered into the conditional contract with
Portuland Developments Pty Ltd in early 1987. His failure to do so in the
circumstances was not improper but contrary to his obligations under section
174 of the Local Government Act 1960 but also highly improper. This was not
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a case of a mere perception of pecuniary interest. Dr Bradshaw was actively
concealing his role in the matter and compounded that concealment by failing
to disclose a pecuniary interest as required.
2.18.13
I do not accept the evidence of Mr Hall and Dr Bradshaw
concerning the payment of $2,000.00 to Mr Hemery on 29 April 1987. I find
that the money was intended for Dr Bradshaw and was in fact paid to
Dr Bradshaw. The following evidence leads me to that conclusion. The
invoice/statement from Hemery Nominees Pty Ltd is consistent with others
issued by Mr Hemery under his arrangement with Dr Bradshaw for dealing with
election donations. It was at once an invoice and a receipt. It contained no
description or identification of any “public relations and marketing” work carried
out to earn the purported fee. An exactly equivalent amount of money was paid
out by Mr Hemery to Dr Bradshaw on the same day. Mr Hemery’s memory for
details of these events is demonstrably poor, as he readily admits, and I would
be reluctant to accept his evidence on a decisive fact without support.
Nonetheless Mr Hemery said he believed he did not charge Mr Hall for any
work and surmised that the invoice for $2,000.00 was to cover a donation to
Dr Bradshaw. Mr McMahon similarly refuted Mr Hall’s assertion that the
payment was to him, via Mr Hemery, for lobbying work done for Mr Hall.
2.18.14
The Commission has been unable to establish why the payment
was made. April was one month before the Wanneroo Council elections but
Dr Bradshaw was not himself standing in 1987. It is possible Dr Bradshaw was
receiving donations to enable him to support other candidates as he did on
other occasions but there is no evidence to suggest that was Mr Hall’s
intention. It is, however, a remarkable coincidence that the money was
requested by Mr Hemery, paid by Mr Hall and paid to Dr Bradshaw all on the
same day Wanneroo Council approved Mr Hall’s application to commence
development on the Woodvale hospital. That coincidence inevitably gives rise
to suspicions that the events are connected but there is no evidence to support
a finding to that effect. On the other hand, I have found that Dr Bradshaw was
himself involved in the Woodvale hospital project. There would appear to be
no reason for Mr Hall to be paying Dr Bradshaw to exercise his influence as a
Councillor on a matter in which he had an interest.
2.18.15
As I have noted I do not accept Dr Bradshaw and Mr Hall as
witnesses of truth in relation to this matter. Mr Hemery’s memory is now
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extremely poor and his evidence cannot be relied on for that reason.
Mr McMahon gave his evidence in a clear, straightforward fashion and I have
no reason to doubt he was attempting to recall the events as best he could.
However Mr McMahon was also struggling to recall fairly minor events that
occurred some ten years ago. Mr Donaldson was clear on a number of matters
but very vague on others. He was not at all clear on why he entered into a
contract so evidently biased in Dr Bradshaw’s favour and why he failed to
obtain a deposit. Mr Donaldson’s demeanour generally was defensive. Once
again, I have no reason to doubt that Mr Sweeting was attempting to assist the
Commission but he was again contradicted on a material matter by his own
document.
2.18.16
On the whole issue of the proposed Woodvale private hospital I
am left with a definite feeling that something was seriously amiss.
Unfortunately I believe the passage of time, the loss of material documents and
a lack of candour on the part of key witnesses, particularly Dr Bradshaw and
Mr Hall, have combined to prevent the Commission from reaching the whole
truth of the matter.
2.19

Summary of Findings

2.19.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

There is insufficient evidence to support a finding that during 1987
Dr Bradshaw solicited from Mr Sweeting a donation of $50,000.00
for the Liberal Party.

(b)

Dr Bradshaw sought and received from Hooker Projects through
Mr Sweeting a donation to pay for much of his election campaign
for re-election to Wanneroo Council in May 1988.

(c)

The request by Dr Bradshaw for an election donation, made at a
time when Hooker Projects had a contentious application before
the Wanneroo Council, was improper.
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(d)

Mr King sought from Hooker Projects through Mr Sweeting a
donation towards his election campaign costs for re-election to the
Wanneroo Council in May 1988.

(e)

The request by Mr King for an election donation, made at a time
when Hooker Projects had a contentious application before the
Wanneroo Council, was improper.

(f)

While Barry Hall and Associates received very favourable
treatment from the City of Wanneroo, there is no evidence to
support the allegation that Barry Hall and Associates was
appointed as architect for the Wanneroo Water World swimming
pool project as a result of influence or pressure exerted by
Dr Bradshaw nor that Dr Bradshaw attempted to exert any such
influence or pressure.

(g)

The Swimming Pool Advisory Committee of the City of Wanneroo
acted unfairly towards Peter Hunt Architect because Mr Hunt’s
design, which conformed to the stated budget for the project, was
competing against that of Barry Hall and Associates which was
designed well beyond the stated budget.

(h)

There is no evidence to suggest that any improper influence was
brought to bear on Wanneroo Councillors to ensure that Barry
Hall and Associates was appointed as architectural consultant for
the Wanneroo Townsite swimming pool project.

(i)

There is no evidence to support Mr King’s allegation that Mr Hall
paid Dr Bradshaw a “substantial amount of money” or,
alternatively, “twenty or thirty thousand bucks” for supporting
Mr Hall’s appointment as architect for both swimming pool
projects.

(j)

There is insufficient evidence to substantiate to the requisite
standard of proof Mr Harman’s allegation that he sent an invoice
in the sum of $15,000.00 or any other amount from Ron Harman
Real Estate to Barry Hall and Associates.
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(k)

Mr Hall gave Mr King a bottle of expensive wine at Christmas
1986 and again at Christmas 1987 at a time on each occasion
when Mr Hall had a commercial relationship with the City of
Wanneroo and Mr King as a Councillor was in a position to
influence that relationship. There was an obvious nexus between
the gifts and Mr Hall’s commercial relationship with the City. In
the circumstances it was improper of Mr Hall to bestow the gifts. It
was improper of Mr King to accept them.

(l)

Mr Hall made a donation of $500.00 to Mr King for election
purposes in 1990 and another of $1,000.00 in 1991.

(m)

Mr King’s request for an election donation in 1991 at a time when
Mr Hall was seeking a commercially beneficial contract with the
City of Wanneroo was improper.

(n)

The circumstances in which both payments were made by Mr Hall
to Mr King highlight the ethical dilemma raised by uncontrolled
donations for local government election campaigns.

(o)

Mr King’s allegation that Mr Hall offered him “a lot more that
$1,000.00” to support Mr Hall’s appointment by the City of
Wanneroo as architect on the two swimming pool projects is
uncorroborated by any other evidence and is, for that reason
alone, not substantiated.

(p)

Dr Bradshaw had a financial interest in the “A”-class private
hospital proposed as part of the Hooker Rex Woodvale district
centre for which the City of Wanneroo granted approval for
development on 29 April 1987. Mr Hall was aware of and actively
assisted Dr Bradshaw to conceal that interest from the City of
Wanneroo.

(q)

Dr Bradshaw’s financial interest in the proposed Woodvale
hospital rendered him liable to disclose a pecuniary interest
whenever matters relating to Hooker Rex’s application to rezone
the district centre land came before the Council or a committee of
which he was a member. Contrary to his obligations under
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section 174 of the Local Government Act 1960 Dr Bradshaw failed
to disclose that interest on a number of occasions. In the
circumstances, the failure on the part of Dr Bradshaw to disclose
his interest was flagrant and serious.
(r)

Mr Hall paid $2,000.00 to Dr Bradshaw through Mr Hemery on
29 April 1987, which was the same day the Wanneroo Council
granted approval to commence development of the private
hospital at Woodvale. There is insufficient evidence to establish
the reason for that payment. While the circumstances give rise to
grave suspicions there is no evidence to support a finding of
corruption or impropriety associated with the payment.

(s)

The documentary and oral evidence from all witnesses with
respect to the proposed Woodvale hospital is contradictory and
confusing. The contradictions and denials by witnesses in the
face of clear evidence create a firm impression there is a great
deal the Commission has not been told. Unfortunately the
passage of time, the loss of material documents and a lack of
candour on the part of key witnesses, particularly Dr Bradshaw
and Mr Hall, have combined to prevent the Commission from
reaching the whole truth of the matter.
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GREENWOOD VILLAGE SHOPPING CENTRE
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3.1

Introduction

3.1.1
In April 1987, a development company named Greenwood Village
Pty Ltd (“Greenwood Village”) made a payment of $5,000.00 to a public
relations and marketing consultancy firm known as R C Hemery and
Associates. According to a director of Greenwood Village at the time,
Mr Donald Russell, the money was intended as a donation to Dr Wayne
Bradshaw for use in the campaigns of candidates for election to the Council of
the City of Wanneroo in May 1988.
3.1.2
The circumstances surrounding the payment were investigated by
Mr Kyle in 1992. Mr Robert Hemery was the principal of R C Hemery and
Associates at the time. According to Mr Hemery, all the firm’s documents
relating to the payment were, to his knowledge, produced to Mr Kyle by
liquidators of Hemery Nominees Pty Ltd, the company which had traded as R C
Hemery and Associates at the material time. Mr Hemery said that at the
conclusion of the inquiry Mr Kyle returned the documents to him with advice
that he had taken “a full copy of them”. Mr Hemery said he then destroyed the
documents because he believed there was no point in retaining them. The
Commission has, unfortunately, been unable to locate the copy documents said
to have been taken by Mr Kyle. However, a summary of material entries taken
by an officer of the Inquiry reveals that on 13 April 1987 a cheque from
“Greenwood/Russell Pty Ltd” in the sum of $5,000.00 was deposited in the
bank account of Hemery Nominees Pty Ltd. Another cheque, for $2,000.00
recorded as from “Pivot Project Pty Ltd noted - election expenses” was
deposited on the same day. Also on 13 April 1987 a cheque for $7,000.00 is
recorded as having been issued by Hemery Nominees Pty Ltd to W Bradshaw.
The cheque is recorded as being presented on 23 April 1987. Dr Bradshaw
acknowledges having received the cheque in the sum of $7,000.00.
3.1.3
In late 1986 architects acting for Greenwood Village made
application to the City for approval to expand the Greenwood Village shopping
centre in Calectasia Street, Greenwood. Greenwood Village both owned and
operated that shopping centre. At the meeting of Council held on 26 November
1986 the application was approved for referral to the State Planning
Commission, with a recommendation for approval. The approval was granted
subject to a condition relating to the sufficiency of car parking bays which
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Mr Russell said he regarded as negating the decision to approve. A further
application for approval to extend the Greenwood Village shopping centre was
the subject of a report prepared by a planning officer on 29 June 1987. At
some point before 8 July 1987 Greenwood Village also applied to extend
another shopping centre which it owned and operated, in Edgewater. In both
cases Greenwood Village was seeking approval to extend the centres despite
an acknowledged failure to meet the City’s published requirements with respect
to car parking facilities. Both applications were ultimately approved in a
modified form, in each case in the face of continued opposition from the City
Planner.
3.1.4
The coincidence of timing between the payment to Dr Bradshaw in
April 1987 and the subsequent applications to extend the shopping centres, the
contentious nature of those applications, the manner in which the payment was
made and the apparently active support given to the applications by
Dr Bradshaw as a member of the Town Planning Committee and of Council,
raise questions as to the legality and propriety of the payment.
3.1.5
Further, the matter was raised by Mr King in his interview with
Mr Bates, from the office of the DPP, in September 1994 as an instance of
corruption in the City. Mr King alleged to Mr Bates that Mr Russell was a “very,
very close friend” of Dr Bradshaw and, with respect to the applications by
Mr Russell’s company, “(E)ventually it got passed and as such in 1991
Bradshaw got $5,000 off Don Russell for his part in it; and Don Russell gave
me $400”. The Commission has also considered the alleged payment of
money by, or at the direction of, Mr Russell to Mr King.
3.1.6
The Commission has investigated the matters considered in this
chapter pursuant to items 1(c) and (d) of the terms of reference.
3.2

The City’s Car Parking Requirements

3.2.1
Before the Commission both Dr Bradshaw and Mr Russell have
maintained that the car parking requirements of the City at the time were
excessive and inflexible. With respect to the extensions sought for both the
Greenwood Village and Edgewater shopping centres, they maintained that the
standards applied by the City Planner were inappropriate and consequently
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should not have been followed. For that reason it is necessary to consider how
those requirements came into being and how they were applied.
3.2.2
The original City Of Wanneroo Town Planning Scheme No 1,
gazetted on 13 September 1972, provided in Table 6 for a requirement that
developers allow for 10 car parking bays for each 100m2 of “gross floor area” in
the centre up to 1000m2 and 7.5 bays for each 100m2 thereafter. According to
the City Planner, Mr Drescher, that was an extremely high standard, which was
found in practice to be well in excess of actual requirements. In October 1982
Mr Frederick Uloth, a road traffic engineer, produced a report for the
Metropolitan Region Planning Authority in which he recommended a standard
requirement for a maximum of 8 and a minimum of 4 bays per 100m2 of “gross
leasable area” (“GLA”), a somewhat different unit of measurement from that
used in the City’s Town Planning Scheme. As Mr Drescher noted in a report to
Council dated 3 February 1986, Mr Uloth’s conclusions inferred that the
standards applied by the City were higher than required. Mr Drescher noted
further that the bulk of shopping centres in Wanneroo had been overdesigned
in respect of parking but very few had actually been required to meet the
standards set down by the Town Planning Scheme. He stated that existing
shopping centres within the City ranged between 5.7 bays per 100m2 GLA at
Warwick Grove to 11.3 bays per 100m2 at Glengarry shopping centre, with the
bulk of centres falling between 8 and 10.
3.2.3
At its meeting on 17 December 1986 Council resolved to
commission Mr Uloth of Uloth and Associates to undertake a study of, and
report on, car parking standards for shopping centres within the City. Mr Uloth
carried out that task and submitted a report in early June 1987. He
recommended that shopping centres within the City should provide 7 parking
spaces per 100m2 of GLA. Mr Uloth considered that such a standard should
obviate the need for off-site verge or street parking around shopping centres
except for peak demand periods at 15% of shopping centres. Mr Uloth also
recommended an absolute minimum requirement for parking supply of 5.75
spaces per 100m2 of GLA. Such a minimum should, in Mr Uloth’s view, only be
permitted “if it can be shown that adjacent non-retail land uses have peak
parking demands which do not coincide with retail parking demands”.
3.2.4
Mr Drescher reported to the Town Planning Committee on
Mr Uloth’s recommendations on 10 June 1987. Mr Drescher considered it
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would be prudent to endeavour to ensure that all shopping centres, not just
85% of them, were able to accommodate peak parking demand on-site.
Accordingly he recommended that Council adopt “a new parking supply
standard for shopping centres of 8 bays per 100m2 of gross leasable area on
the basis that all bays provided are both visually and physically accessible to
the shopping public as determined by the City Planner”. Mr Drescher also
recommended that Council delegate to him its powers to reduce parking
standards to the extent of the proposed policy and that the new standard be
incorporated within the operative Town Planning Scheme as part of the review
process. At its meeting on 24 June 1987 Council duly accepted the City
Planner’s recommendations and resolved accordingly.
3.2.5
In the course of an amendment to the Town Planning Scheme at
some time prior to February 1986 Council had inadvertently removed the
discretion it had previously enjoyed to override the car parking standards set
out in Table 6. Steps were taken to remedy that error and notice of intention to
amend the Scheme to reintroduce the discretion was published in the
Government Gazette on 7 February 1986. The amendment was finally
gazetted on 2 May 1986, after the question of extending the Greenwood Village
shopping centre was first raised with the City by Greenwood Village. Until that
point the Council had no power to approve applications that did not comply with
the car parking standards set out in Table 6 of Town Planning Scheme No 1.
3.3

The Applications to Extend the Shopping Centres

The Greenwood Village Shopping Centre
3.3.1
On the evidence of Mr Russell, at all times material to this inquiry
Greenwood Village was a private company through which two families
conducted a number of business activities, namely the family of Mr Russell and
the family of Mr Kevin Sullivan, now deceased. For all intents and purposes
Mr Russell and Mr Sullivan were partners with respect to the undertakings of
Greenwood Village. Mr Russell said that in 1985 the Greenwood Village
shopping centre was “average performing” but “getting a little tired”. He said
he and Mr Sullivan wished to upgrade the centre to match the competition and
give the Greenwood community a better shopping amenity. In pursuit of that
intention Mr Russell said he telephoned Dr Bradshaw because “I wanted to
explain the concept I had to expand Greenwood”. Mr Russell said he had met
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Dr Bradshaw on a number of occasions over the preceding few years and
regarded him as a community leader and a strong man. I shall consider the
relationship between Dr Bradshaw and Mr Russell to this point in some detail,
below.
3.3.2
Mr Russell and Dr Bradshaw agree they met on site at the
Greenwood shopping centre. Mr Russell said he was seeking Dr Bradshaw’s
response to his plans. He somewhat reluctantly agreed he was also ultimately
seeking Dr Bradshaw’s support for his proposal. There is, of course, nothing
wrong in a developer or any other resident or interested party seeking in that
way the support of a councillor for a proposal. Mr Russell said he obtained
encouragement from Dr Bradshaw and then prepared a submission to the City.
Mr Russell said he was aware his proposal did not meet the City’s car parking
standards but said that “(B)lind Freddy could see that there was a lot of vacant
carparking places”. While there was a car park adjacent to the shopping centre
which belonged to the owners of a tavern next door he is not sure whether or
not they attempted to make some reciprocal parking arrangements in order to
strengthen their position. Dr Bradshaw recalls that Mr Russell and the owner of
the tavern “didn’t get on” and that the latter refused to give Mr Russell a
reciprocal agreement.
3.3.3
Minutes of the council meeting of 26 February 1986 record a
resolution to the following effect:
“MOVED Cr Bradshaw, SECONDED Cr Baddock that, subject to
gazettel of Amendment 330 to Town Planning Scheme No 1,
Council approves the proposed extension to the Greenwood
Shopping Centre and exercises its discretion under Clause 5.9 of
the Scheme to modify the carparking requirements.”
The Commission does not have details of the application but it is apparent the
applicant was proposing fewer car bays than allowable under the Scheme at
that time. By letter to the applicant dated 14 April 1986 the Planning
Department advised that while the necessary amendment to the Scheme had
not yet occurred, there was no reason why the applicant could not prepare and
submit a formal application pending the gazettal.
3.3.4
In a report to the Town Planning Committee dated 12 November
1986 the City Planner advised that an application had been received from
architects acting for Greenwood Village to expand the Greenwood Village
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shopping centre. The company wished to increase the GLA by 4,373m2, from
4,527m2 to 8,900m2. Under the Scheme, to support 8,900m2 of GLA the
developers would need to provide 1,153 car parking bays. Greenwood Village
proposed to provide only 430 bays, a ratio of 4.85 bays per 100m2 GLA.
Mr Drescher attached to his report the applicant’s submission but expressed
the opinion that it failed to justify the concessions in car parking sought. He
recommended refusal of approval to commence the development on the
grounds, inter alia, that the proposal would result in a “gross under-provision of
car parking”.
3.3.5
A deputation of three representatives of the applicant, one of
whom was Mr Russell, attended the meeting of the Town Planning Committee
on 12 November 1986 to speak to their application. Mr Russell subsequently
told Mr Kyle that Dr Bradshaw had arranged for him to make the presentation to
the Committee and, while before this Commission he said he no longer recalled
the incident clearly, accepted that Dr Bradshaw had done so. He said he would
regularly talk to councillors on projects he was undertaking to ensure they
understood it properly and that they did not receive a jaundiced view from
technical staff. In the result the Committee, for the reasons outlined by the
deputation, recommended to Council that it exercise its discretion in the
applicant’s favour.
The Committee recommended that Council allow a
reduction in the car parking requirements and support the application for
approval to commence development subject to submission of plans and
specifications to the satisfaction of the City Planner and:
“(ii)

a written undertaking from Greenwood Village Pty Ltd that
the parking accommodation is to be increased to not less
than 700 bays should the present facilities, ie 430 bays, be
deemed inadequate following consultation with the City of
Wanneroo; ...”

The resolution was moved by Councillor Bradshaw, seconded by Councillor
Baddock. The planning officer with carriage of the matter, Mr Hope-Johnstone,
said he has not seen a condition in that form imposed on a another
development approval, either before or since. At its meeting on 26 November
1986 Council accepted the recommendation of the Town Planning Committee
and resolved accordingly. The matter was then to be referred to the State
Planning Commission with a recommendation from Council that it be approved.

116

3.3.6
As I have noted, Mr Russell said he regarded the approval by
Council as a de facto non-approval. He said he believed Greenwood Village
did not give the undertaking contemplated in the resolution because the
company would not expand on that basis. In his view it would only take a few
complaints of inadequate parking from people and the company could be
required to provide 700 parking bays. Since the company was unable at the
time to provide that number of bays, Mr Russell viewed the approval in that
form as of no practical use. While Mr Russell accepted the applicable standard
at the time called for over 1,100 parking bays he said “(E)verybody knew
Wanneroo was going to review their parking allotments”. Mr Russell said that
in his view an approval with an insistence on possibly requiring 700 bays in the
future was not a significant concession.
When asked what he did next Mr Russell said:
“(W)e decided that we would proceed. We were trying to meet the
requirements of the 700, and we purchased the land from the hotel,
and we negotiated over a long period of time a reciprocal
carparking agreement which required us to maintain the hotel's
parking at our cost and to resurface that carpark as and when
required.”
In July 1987 Council considered and, with the support of the City Planner,
approved an application to amalgamate the land on which the Greenwood
Village shopping centre stood with a 6,000m2 portion of the land from the
adjoining tavern site. Since the amalgamation resulted in a shortfall in the car
parking requirements for the tavern, the amalgamation was approved subject to
the parties entering into a legal agreement to provide for reciprocal parking
rights. Greenwood Village was making progress but could still not comply with
even the revised car parking standards adopted by Council on 24 June 1987.
3.3.7
In a report to the Town Planning Committee dated 14 October
1987 the City Planner advised of a further application from Greenwood Village
to expand the Greenwood Village shopping centre. The application involved
an increase in GLA of 4,407m2 to 8,934m2. In accordance with the City’s
revised policy of requiring 8 car parking bays for every 100m2 GLA such a
proposal would require the provision of 715 bays but Council had already
indicated a willingness to accept 700 bays. The proposal provided for 585
bays, which represented 6.5 bays per 100m2 GLA. Even achieving that number
of bays involved a substantial loss of landscaping and landscape setback. An
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alternative proposal submitted by the applicant provided for even less parking,
namely 505 bays, which represented 5.6 per 100m2 GLA. Not surprisingly the
City Planner recommended that Council refuse the application and advise the
applicant that it would be prepared to consider a proposal to expand the centre
that complied with the requirements, including 8 car parking bays per 100m2
GLA.
3.3.8
The Town Planning Committee rejected the City Planner’s
recommendation. Again on the motion of Councillor Bradshaw, seconded by
Councillor Cooper, the Committee resolved to recommend to Council that it
approve the application subject, amongst other things, to a written undertaking
that the parking would be increased to not less than 700 bays “should the
proposed 505 bays be deemed inadequate following consultation with the City”
and a reciprocal car parking agreement with the tavern owners. At the Council
meeting on 28 October 1987 there was some dissent. Councillor Major,
seconded by Councillor Waters, moved that the recommendation of the Town
Planning Committee not be adopted and the application be refused. That
motion was lost. Councillor Bradshaw, seconded by Councillor King, then
moved to approve the application in the same terms recommended by the Town
Planning Committee. That motion was carried.
3.3.9
The minutes of the Council meeting held on 24 February 1988
record the following resolution:
“MOVED Cr Bradshaw, SECONDED Cr Moloney that Council
considers the remaining 115 car parking bays from the Greenwood
Forrest Hotel in the calculation meeting Council’s requirements for
700 car parking bays for extensions to the Greenwood Village
Shopping Centre.”
The precise meaning of the resolution is unclear but Mr Drescher said, while
there was no mention of a reciprocal agreement, he would read those words as
requiring that the remaining car parking bays left at the tavern should be
included in the counting for the required 700 bays. In that way Council enabled
Greenwood Village to proceed with their expansion despite failing, by a
considerable margin, to meet the City’s recently revised car parking
requirements.
3.3.10
After the development application had been approved by the
State Planning Commission, the development proceeded. Mr Russell and
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Dr Bradshaw said that to their knowledge there has not been any problem with
car parking at the shopping centre since that time. Mr Drescher said he has
never received any complaints of street or verge parking in the vicinity of the
Greenwood Village shopping centre. He said he has received and heard such
complaints concerning parking at other centres such as Whitfords City and
Warwick.
The Edgewater Shopping Centre
3.3.11
The Edgewater shopping centre was a much smaller concern than
Greenwood Village. Where Greenwood Village was initially a centre of
4,527m2 which expanded to nearly 9,000m2 GLA, the first application with
respect to Edgewater was to increase its GLA by 380m2 to 1,405m2. Mr Russell
could not remember when it was first decided to expand the centre but recalls
that the company put together a proposal to add three shops. The proposal did
not provide sufficient car parking to meet even the revised standards of the City
and there was no adjoining land from which the company could obtain
additional parking facilities or in respect of which reciprocal arrangements
could be made. Mr Russell was then asked the following questions:
“Did you envisage problems in council with that?---No. I thought
commonsense would prevail.
Why? It hadn't, according to you, on a previous occasion. Why did
you expect it would this time?---Well, because Edgewater was like
a country town. It's a stand alone community in 1987 of around
about 4 and a half thousand people and three tiddlywinks little
shops are the only shopping amenity for around about 1500 homes
or 4 and a half thousand people with some people at Edgewater
having to drive for 10 minutes or 10 K to get to the nearest after
hours shop to buy any food. So what was proposed was to do
three after hours shops which do not impact upon the normal
trading ... .”
Mr Russell regarded Edgewater as being a stronger case for approval to
expand than Greenwood Village not only because of its size but also its
location. Mr Russell was sure he would have spoken to Dr Bradshaw about his
plans but did not think he took Dr Bradshaw to the site.
3.3.12
The first application to the City on behalf of Greenwood Village
requesting development approval to expand the Edgewater shopping centre
was the subject of a report by the City Planner to the Town Planning Committee
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on 8 July 1987. The report advised that the proposed extension involved an
area of 380m2 comprising four tenancies. On the revised City standard of 8 car
parking bays per 100m2 GLA the number of bays required was 112. The
proposal provided only 69 bays, a ratio of 4.9 bays per 100m2 GLA. The City
Planner pointed out that there was no possibility of shared parking but the
applicant believed experience had shown the present facilities to be a gross
over-provision, with actual usage of the parking area seldom, if ever, reaching
more than 30% of capacity. The City Planner also had some criticisms of the
design and the provision for access to the new tenancies. He recommended
refusal of the application.
3.3.13
At the Town Planning Committee meeting on 8 July 1987
Councillor Bradshaw, seconded by Councillor Baddock, moved a motion to
defer the matter to the August meeting of the Committee pending discussions
with the developer as to “specific off peak retail uses which could be included
in the proposed extensions”. It is clear from a subsequent report of the City
Planner to the Committee dated 12 August 1987 that this minute referred to
possible uses for the additional tenancies that would create a demand for
parking at times different from the rest of the centre.
According to
Mr Drescher’s report those details were provided by letter from Mr Sullivan
dated 14 July 1987. Mr Drescher was unimpressed by Mr Sullivan’s arguments
and confirmed his recommendation of refusal.
3.3.14
At the Town Planning Committee meeting on 12 August 1987
Councillor Bradshaw, seconded by Councillor Brian Smith, moved to again
defer the matter for a month, this time pending negotiations on the internal
design of the centre between the Deputy Mayor, central ward Councillors and
the applicants.
Again, the full Council accepted the Committee’s
recommendation and deferred the matter for a month.
3.3.15
In a report to the Town Planning Committee dated 9 September
1987 Mr Drescher advised members that negotiations as envisaged by the
Committee and Council in August had taken place and some agreement
reached as to the need for a design review. Mr Drescher recommended that
the matter again be deferred until the October meeting of the Committee and
that Council grant the Committee power to act at that time. At their respective
September meetings the Town Planning Committee and Council both resolved
to that effect.
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3.3.16
On 14 October 1987 Mr Drescher again reported to the Town
Planning Committee. He advised that the current proposal for Greenwood
Village to expand the Edgewater shopping centre provided for parking at the
ratio of 4.95 bays per 100m2 GLA. Mr Drescher drew the members’ attention to
Mr Uloths’ report to the City of June 1987 and the recommendation contained
in that report that a ratio of 5.75 car parking bays per 100m2 GLA be regarded
as the “absolute minimum” permissible. Mr Drescher continued:
“Whilst it could be said that there appears to be an apparent
excess of parking at the Edgewater Markets at present, the
extensions will change that. The proposal to expand will add the
liquor store, video hire, fish and chips and haberdashery but not
increase the parking supply (ie the parking supply will reduce from
8.2 bays/100m2 gla to 4.95 bays/100m2 gla).
Notwithstanding, Council could set aside its shopping centre
parking supply policy if it so desired, and resolve to grant Approval
to Commence Development to the proposal to extend the
Edgewater Markets, subject to standard and appropriate
development conditions relating to construction, parking, servicing
and landscaping.”
3.3.17
It was only applications to extend shopping centres above
2
5,000m GLA that required referral to and the approval of the State Planning
Commission. The City Planner recommended refusal of the application.
However, at its meeting on 14 October 1987 the Town Planning Committee, on
the motion of Councillor Cooper, seconded by Councillor Freame, resolved to
approve the application as proposed “because of the lack of shopping facilities
at Edgewater and because there is a number of tenancies which would not be
open at the same time”. Since the Committee had been empowered by Council
in September to resolve the matter, there was no reason for the matter to
proceed further. The decision to approve was noted by Council at its meeting
on 28 October 1987.
3.3.18
In a report to the Town Planning Committee dated 13 April 1988
Mr Drescher advised that an application had been received for approval to
further extend the Edgewater shopping centre. The extension involved a net
increase in “floorspace” (presumably GLA) of 110m2 and provided for 71 car
parking bays, a ratio of 4.69 bays per 100 m2 GLA. Mr Drescher again drew
attention to Mr Uloth’s recommendations and concluded that
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“Edgewater Markets with only 4.69 bays/100m2 gla and no abutting
non-retail uses with non-coincidental trading hours cannot
therefore be justified.
Now that the approved extension is under construction and hence
before the three new tenancies are trading, there is already a
parking problem apparent.
The situation will therefore be
exacerbated by further extensions and also the modifications
required by Council to the verge parking on Edgewater Drive. ...
This centre has undergone numerous applications for modification
and expansion, and at some stage Council must advise the
applicants that no further expansion can be supported in view of
the parking deficiency.”
Mr Drescher recommended refusal of the application and, for once, the Town
Planning Committee agreed. At its meeting on 13 April 1988 the Committee
resolved, on the motion of Councillor Major, seconded by Councillor Smith, to
recommend to Council that the application be refused, for the reasons put
forward by the City Planner. At its meeting on 27 April 1988, Council accepted
the Committee’s recommendation and resolved accordingly.
Greenwood Village was not, however, to be denied. In a report to the Town
Planning Committee dated 13 July 1988 Mr Drescher reported that another
proposal had been received from Mr Russell, seeking approval to add two
further shops to the Edgewater shopping centre. This proposal involved an
increase in floorspace of 153m2 which included 40m2 which had not been
constructed pursuant to Council’s approval to extend granted in October 1987.
The latest proposal took the total GLA to 1,568m2 with provision for 64 car
bays, a ratio of 4.08 bays per 100m2. In terms of provision for car parking the
proposal would appear to be significantly less likely to be approved than the
previous application which had been rejected for that reason. In his report
Mr Drescher repeated many of the points he had made for the application in
April 1988 but, in a marked departure from his usual practice, included a
paragraph containing a draft resolution for adoption should the Committee be
disposed to approve the application contrary to his recommendation. At its
meeting on 13 July 1988, in the face of all apparent logic and consistency, the
Committee recommended to Council that the application be approved,
essentially in accordance with Mr Drescher’s fallback draft resolution. The
motion was moved by Councillor Moloney and seconded by Councillor
Bradshaw.
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3.3.19
At the Council meeting on 27 July 1988 there was again a motion,
moved by Councillor Rose and seconded Councillor Harrison, that the
Committee’s recommendation not be adopted and the application refused.
Again, the motion was lost. On the motion of Councillor King, seconded by
Councillor Cooper, the application was then approved in the terms
recommended by the Committee. On the face of the minutes, the decision can
only be described as extraordinary. Mr Drescher was unable to explain the
turnabout in Council’s attitude over the period of three months. He said that
sort of thing did happen and could be explained by a different set of councillors
or different circumstances. Certainly there had been a council election in May
1988, between the two decisions, but there does not appear to have been any
significant change in circumstances. Mr Drescher said nothing surprised him in
local government. The officer who actually drafted the material reports which
Mr Drescher adopted and signed, Mr Hope-Johnstone, was also unable to offer
any explanation as to why Council acted as it did.
The Craigie Shopping Centre
3.3.20
Purely by way of comparison as to the way in which the
applications were dealt with by the City the Commission also looked at an
analogous and reasonably contemporaneous application by another developer
to extend a shopping centre at Craigie. The exercise was not helpful and I do
not propose to refer to the evidence.
3.3.21

The Donation to Dr Bradshaw

3.3.22
The following account of the circumstances in which Greenwood
Village made payment of $5,000.00 to Dr Bradshaw is, except where otherwise
indicated, as recounted to the Commission by Mr Russell. In April 1987
Dr Bradshaw telephoned Mr Russell and said that the Wanneroo Council
elections were coming up and “he wanted a political donation”. While
Dr Bradshaw was not himself a candidate, he put his need for support to
Mr Russell in the following terms:
“What else was said?---He said he wanted to make sure the
council had pro-development councillors. He wanted to make sure
there was no Laborites got in, or as few got in as possible, he said
he run a professional campaign.
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That he would or he did?---He did, and he needed financial support
from developers.”
Dr Bradshaw mentioned the sum of $5,000.00 as appropriate. Mr Russell
thought that was “a bit steep” but did not tell that to Dr Bradshaw because he
wanted to first talk it over with his partner, Mr Sullivan. Mr Sullivan’s reaction to
the sum requested was the same as Mr Russell’s. Mr Russell believed
previous donations they had been made to local government election
campaigns had all been less than $1,000.00. Nonetheless, Mr Russell and
Mr Sullivan discussed the matter and decided to pay the amount sought by
Dr Bradshaw. The decision was made on the basis that “the company was two
families, that Dr Bradshaw was doing an excellent job in Wanneroo and if it
meant having pro-development councillors on council that is a good thing for
everybody”. The two men did discuss offering Dr Bradshaw a lesser sum than
$5,000.00 but decided that “if Dr Wayne Bradshaw needed $5,000.00 for the
election of these people we would back him”.
3.3.23
Mr Russell believed Greenwood Village had never donated to a
local government campaign before this payment to Dr Bradshaw. His other
companies had done so “a couple” of times. Whenever they were asked for
support they gave it.
3.3.24
As to the manner of payment, Dr Bradshaw told Mr Russell that
R C Hemery and Associates were specialists in local government matters and
were conducting Dr Bradshaw’s campaign for him. Mr Russell just assumed
that was all part of a professional strategy for running an election campaign.
He had no idea what the money would be spent on; it was “sufficient that a
community leader was ringing me up asking me for support and I didn’t need to
go into the detail”. At the time the request was made there was no discussion
at all about the Greenwood Village or Edgewater shopping centre applications
to Council. Mr Russell was not asked to pay the money in return for any favour
from Dr Bradshaw, for anything Dr Bradshaw had done for him or would do in
the future. There was no discussion at all as to favours or benefits. Mr Russell
also gave the following answers:
“Did it concern you at all that you were being asked for a political
donation or a payment to Dr Bradshaw for a campaign fund whilst
your matters were before council?---Not at all.
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Did it occur to you in any way?---Not at all. I trusted Dr Bradshaw.
His reputation in the mid-eighties was beyond reproach. Why
should I doubt what he was doing?”
3.3.25
Mr Sullivan actually made the payment to R C Hemery and
Associates. Mr Russell subsequently found out it had been described in the
books of the company as being for “arts and crafts”. Mr Russell believed
responsibility for that description rested with Mr Sullivan. He found out at the
Kyle Inquiry that a tax deduction had been claimed for the payment. Mr Russell
immediately called for a reassessment of the company’s taxation liability but did
not know the result of that request.
3.3.26
Mr Russell was pressed on the question of his motivation for
authorising the payment by the company. He was asked about an answer he
had given to Mr Kyle to the effect that when Dr Bradshaw had said to him “(W)e
have got to keep the Laborites out” he meant that if he could get the numbers
on Council who were Liberal supporters of his ilk “he could get the numbers to
get development approval to put the project through”. The following answers
essentially convey Mr Russell’s expressed attitude.
“When you said that he could get the numbers to get development
approval to put the project through, were you referring to your
project?---I suppose I was.
Was it your understanding that if Dr Bradshaw could get his team
on council that he would then have the numbers to get your
development project approved?---I'm not sure. ...
But was it your view that if you contributed to his campaign fund
that that would improve the chances of his type of people being on
council and that would improve the chances of your development
being approved?---Well, if there were more pro developers on the
council than there were anti development councillors, it has got to
mean that.
At the time you made the donation, did you believe that by doing so
that could assist your application through council?---We didn't think
about that. We made a donation at his request and where
Greenwood Village was up to in terms of getting the extra land, I
don't know, ...
You were right in the middle of (the) procedure weren't you, to try
and get your approval through in the way that you could meet it?--Well, yes.
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Did you believe or expect, hope, that the payment to Dr Bradshaw
would facilitate that?---No.
Did that not cross your mind at all?---No.
Did you believe that Dr Bradshaw would look more favourably on
the applications from your company if you had contributed to his
campaign fund or that of people that he supported?---He certainly
wouldn't be anti, but he certainly would only support, in my view,
something that he believed in.”
Mr Russell was not concerned that if the company did not pay the amount
sought Dr Bradshaw’s attitude might change.
3.3.27
Dr Bradshaw’s recollection of the manner and circumstances of
the payment is not materially very different from Mr Russell’s. He said he
asked for $5,000.00 hoping that, if given, it would cover the entire cost of the
campaign. He said he asked Mr Russell because he had not approached him
before, he would not ask him again and he was happy with the way Council
was performing. Dr Bradshaw believed Mr Russell was “getting better service
out of the City of Wanneroo staff than he had ever had before”. He said he
dealt only with Mr Russell and in fact never met Mr Sullivan. He agreed he had
asked him to send the money to R C Hemery and Associates but said he did
not suggest to him any way in which the payment could be categorised in the
books of the company. Dr Bradshaw said he wanted the donation sent to
Mr Hemery because he was a professional campaign manager and had offered
to do the job for Dr Bradshaw for nothing. He said Mr Hemery “was going to
collect the money and he would then eventually pay the bills and I wouldn’t
have to be involved with it”.
3.3.28
Dr Bradshaw agreed that Mr Hemery did not in fact pay any bills
for him but disagreed that Mr Hemery simply paid the money straight out to him.
He claimed that Mr Hemery had some financial difficulties and the bank was
proposing to seize his money and in fact did seize some money. According to
Dr Bradshaw that was the reason the money was paid out to him immediately.
He denied it was always intended that money received for him by Mr Hemery
be paid out directly to him but agreed that is what happened.
3.3.29
Mr Hemery said he and Dr Bradshaw agreed he would accept
money from people wishing to donate to Dr Bradshaw for the 1987 Council
election campaign and pass that money on to Dr Bradshaw. He said he could
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see no benefit to the candidate in such an arrangement but did not ask
Dr Bradshaw why he wanted it done that way. Mr Hemery said Dr Bradshaw
did raise the possibility of him disbursing the funds in payment of the costs of
the campaign but “nothing was finalised about that”. In the event, he said all
cheques received were simply paid into his own bank account, a cheque drawn
in favour of Dr Bradshaw and delivered. Mr Hemery said he did not pay any
accounts for Dr Bradshaw. Mr Hemery also said he was not aware he was
clearing money for Dr Bradshaw and did not receive any benefit from the
arrangement. While he recalled being put under severe pressure by his
bankers at around that time, Mr Hemery had no recollection of telling
Dr Bradshaw he needed to pay out the money in his bank account to prevent it
from being seized by the bank. According to Mr Hemery the money would have
been paid in accordance with his arrangement with Dr Bradshaw. The fact that
the money was paid out shortly after receipt needed no explanation.
3.3.30
As I have noted, the fund-raising practices of Dr Bradshaw in
concert with Mr Hemery are discussed in more general terms in chapter 34.
For present purposes the arrangement is material to consideration of the
possibility that Dr Bradshaw was attempting to conceal the payment he
received from Greenwood Village.
3.3.31
Dr Bradshaw also denied he had sought the donation in return for
support he had given Greenwood Village or for support he would give in the
future.
3.4

Dr Bradshaw’s Support for Greenwood Village on Council

3.4.1
Both Dr Bradshaw and Mr Russell denied ever having a close
relationship as alleged by Mr King to Mr Bates. Dr Bradshaw described the
relationship as “no more than a councillor-ratepayer for the City of Wanneroo”.
He said he had met Mr Russell only once or twice before visiting the site of the
Greenwood Village shopping centre in connection with one of the applications
to extend. Dr Bradshaw said that when he first moved to Perth from the country
in about 1977 he bought a block of land in Edgewater from a Don Russell
company called RDC on which that company built a house. He said he paid
market price for the land and did not even meet Mr Russell in the course of the
transaction.
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3.4.2
Dr Bradshaw said that later, in about 1989, he purchased three
duplex blocks in Edgewater from Mr Russell’s company with the intention of
developing them. He subsequently engaged another entity associated with
Mr Russell, RDC Homes, to build duplex units on each of those properties.
Dr Bradshaw said he thought Mr Russell no longer had an interest in RDC
Homes at the time but the contracts show the registered proprietor of the firm to
be Don Russell Holdings Pty Ltd. The contracts of sale for each of the blocks
and the three building contracts disclose that the blocks were purchased and
the building contracts signed in July-August 1988. Dr Bradshaw said that while
he inquired first with Mr Russell personally as to the availability of land for
development, he paid the full sale price for the blocks with no negotiation. He
said Ms Janet Lennen-Wood arranged the building contracts with RDC Homes
on his behalf. Dr Bradshaw said that the building contracts were poorly
performed by RDC Homes and caused some conflict between the builder and
himself. Dr Bradshaw said he did not deal directly with Mr Russell over those
difficulties and received no preferential treatment whatever.
3.4.3
Mr Russell’s account of his relationship with Dr Bradshaw prior to
the applications by Greenwood Village was different from Dr Bradshaw’s in a
number of respects but none that suggest any intention to mislead the
Commission on the part of either witness. Mr Russell confirmed that RDC had
built a home for Dr Bradshaw’s family in Edgewater and that he had very little
contact with Dr Bradshaw in the course of that transaction. He believed there
were problems associated with the construction of that house where
Dr Bradshaw recalls problems with the duplex properties in 1988.
Dr Bradshaw’s recollection on this point is supported by a faxed letter from
Mr Wayde Smith on behalf of Silkwood Nominees Pty Ltd to Don Russell
Homes dated 26 October 1989 which makes reference to problems with the
units. When shown the document Mr Russell did recall some problems with the
units also.
3.4.4
Mr Russell also recalls contact with Dr Bradshaw “a couple of
times a year” in the early to mid 1980’s arising from a friendship between
Dr Bradshaw’s children and Mr Russell’s brother’s children. He also said
Dr Bradshaw attended to his father as a medical practitioner in 1986-87. In all,
Mr Russell said that while he saw Dr Bradshaw as someone he respected,
because he had very little contact with him prior to the Greenwood Village
applications, he would not have described him as a friend.
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3.4.5
That being the evidence of Dr Bradshaw and Mr Russell as to
their relationship, Mr King was questioned at some length as to his claim to
Mr Bates that the two men were “very, very close friends”. He was unable to
suggest any facts material to that assertion beyond never seeing them
together, Dr Bradshaw always supporting Mr Russell’s development
applications and Dr Bradshaw describing Mr Russell as a “bit of a tight-arse”.
Dr Bradshaw also pursued the question with Mr King. When he asked Mr King
on what basis he had made the statement to Mr Bates that he and Mr Russell
were good friends, Mr King simply said “(O)n the basis of your support for his
developments”. Mr King said he thought Mr Russell had “got something he
shouldn’t have been entitled to”. When pressed on the basis for that belief,
Mr King said “(O)n the basis of the report prepared by the town planning
officer”.
3.4.6
It is clear from Mr King’s evidence that he had no substantial
basis for any belief that Dr Bradshaw and Mr Russell were ever “very, very
close friends”. There is no evidence to support that belief from any other
source. I am satisfied that at the time Dr Bradshaw met Mr Russell at the
Greenwood Village shopping centre to discuss Mr Russell’s proposed
extensions, the two men were no more than acquaintances sharing a common
belief in the virtues of development in Wanneroo
3.4.7
It is, however, apparent from the way in which the relevant
applications on behalf of Greenwood Village were dealt with, both in the Town
Planning Committee and before full Council, that Dr Bradshaw gave fulsome
support for the exercise of Council’s discretion in the company’s favour.
Mr Drescher had no difficulty in stating from his recollection that Dr Bradshaw
vigorously supported and promoted the applications to extend the two shopping
centres on the part of Greenwood Village.
Mr Drescher understood
Dr Bradshaw to be pro-development and clearly viewed his support for
Greenwood Village in the light of that basic approach. He was reluctant to say
whether Dr Bradshaw’s support and promotion of these applications was any
stronger than for others but, when pressed, expressed the view that “as a
general perception, I would say yes”.
3.4.8
When cross-examined by Dr Bradshaw, Mr Drescher said he
based that perception on the fact that Dr Bradshaw did not accept the reports
and argued in favour of a reduced carparking standard, with reciprocation. He
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said he thought Dr Bradshaw’s promotion in support of Greenwood Village was
more vigorous than with other applications.
After first accepting that
Dr Bradshaw “screamed and shouted” on occasions, he corrected himself to
say “(Y)ou were pretty aggressive, yes. I won’t say that you screamed and
shouted”. The clear impression conveyed by Mr Drescher in his evidence on
the point was that for him Dr Bradshaw’s advocacy in support of the
applications to extend the Greenwood Village and Edgewater shopping centres
before the Town Planning Committee and Council was, at the very least,
memorable over nearly a decade for its vigour and strength.
3.4.9
I have little doubt from the evidence of Mr Drescher and the
minutes of the relevant meetings as outlined above that Dr Bradshaw
championed the cause of Greenwood Village actively and persuasively. Most
of the crucial motions were either moved or seconded by Dr Bradshaw himself
or one of Councillors King, Baddock and Cooper. The Commission is aware
that Dr Bradshaw had at the time a close relationship on Council with each of
those councillors, particularly Councillors King and Baddock. Mr King gave
evidence on this matter and freely admitted that, at the time, his admiration and
respect for Dr Bradshaw was such that he did whatever Dr Bradshaw asked
him to do. The one outright refusal, which followed the City Planner’s
recommendation, was on the Edgewater shopping centre application in April
1988. That refusal was moved by other councillors, in both the Town Planning
Committee and full Council.
3.4.10
Dr Bradshaw does not deny he supported the two Greenwood
Village applications through Council. His general explanation is that he was
pro-development because it was good for Wanneroo and secondly, in his view
the car parking standards adopted by the City for shopping centres were too
inflexible. With respect to the Greenwood Village shopping centre he believed
the existence of car parking facilities next door at the tavern should have
allayed any concerns about the sufficiency of parking for the proposed
expanded shopping centre. In Dr Bradshaw’s view there was no need for
reciprocal arrangements with adjoining owners in such circumstances because
economic self-interest would ensure they co-operated to share the available
space. He could see no danger in the possibility that without a binding
agreement an adjoining owner could act to deprive his or her neighbour of the
parking facilities necessary to meet the City’s minimum requirements.
Dr Bradshaw said that from his own observation Greenwood Village shopping

130

centre had abundant parking and he believed even the revised standard of 8
bays per 100m2 GLA was too high. Dr Bradshaw believes the actual
experience of the centre since it was extended bears out the wisdom of his
entirely empirical approach.
“Do you agree that it's necessary to have a standard?---I agree you
should have a standard.
Do you agree that the standard should be adhered to?---Only if it's
workable.
And how do you gauge whether it's workable?---Because when you
have been a consumer and you drive out to the Whitfords City and
you can never park your car and you go to Greenwood and you can
always drive straight in and park your car, you don't have to be an
expert to know that one doesn't have enough parking and the other
has, and yet according to the definition and the town planning
scheme one has got adequate and the other is inadequate.”
3.4.11
Dr Bradshaw conceded that he did not oppose the introduction of
the new car parking standard of 8 bays per 100m2 when it was put before
Council in June 1987. He said he favoured a different standard for different
sized centres but did not wish to “belt my head on a brick wall” when
Mr Drescher had an engineer’s report to support the introduction of a uniform
standard. The Commission has evidence from a number of witnesses,
including Dr Bradshaw himself on another occasion, to the effect that if he had
a point of view on any matter he would invariably express it vigorously. It is, I
believe, significant that Dr Bradshaw did not express any opposition at the
appropriate time to the standard applied to Mr Russell’s applications by the City
Planner.
3.4.12
Dr Bradshaw also expressed a lack of confidence in the City
Planner, Mr Drescher. When it was put to him that on his approach the
planning staff were not needed for such decisions because he could just drive
out and see for himself, Dr Bradshaw said “I don’t disagree we should have
standards but ... their standards were not accurate”. He believed his judgment
was equal to that of the planning staff “to know whether something was working
or not”.
3.4.13
On the Edgewater application Dr Bradshaw said he did inspect
the site with Mr Russell on one occasion. Mr Russell agreed he may have
attended such a meeting but said he thought the matter was so “tiddlywinks” he
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would have been embarrassed to talk to Dr Bradshaw about something so
small. Dr Bradshaw said Mr Russell conveyed his belief that the existing
provision for car parking bays was adequate. Dr Bradshaw was then asked:
“Did you agree with that?---I did.
Based on what?---The fact that I drove past it every day and I
shopped in there myself because I lived in Edgewater and it was
grossly under utilised, the carpark.”
Again, Dr Bradshaw claims to have been motivated by his own view that there
was sufficient parking, based entirely on his own observation. He agreed there
was no scope for any reciprocal arrangement with an adjoining owner but said
there was a nearby park that could have been used to supplement the space
available, if and when required. That idea, he said, was thwarted by “a couple
of eco nuts (on the council) that didn’t want to destroy the park”. He claimed
the problem with using the park was not that the councillors would not do it but
they would not put up with “some of their constituents yelling at them”.
Dr Bradshaw said Mr Drescher would not countenance the idea of payment
from the developer in lieu of provision for car parking.
3.4.14
Dr Bradshaw agreed with Mr Russell’s assessment that the
community of Edgewater had insufficient shopping facilities.
“You formed the view that the existing numbers were fine?---Yes.
Including the expansion, of course?---No, no, I felt that there may
be a problem when it expanded, but as the area was very much
under-serviced with shopping facilities one had to accept the
limitation to create a service for the local people.”
Later in his evidence Dr Bradshaw explained Council’s action in this way.
“Would you not agree in those circumstances that it would be
irresponsible to allow the expansion to proceed?---No, I don't
accept it was irresponsible. It was irresponsible for the town
planner in the first place to muck up the development.
There was no reasonable way in overcoming any potential
carparking problem that was acceptable to other councillors, was
there?---No, but then there was no way we were going to solve the
problem of retail facilities for the residents of Edgewater.
And it was the increase in retail facilities that won the day?---Yes.”
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3.4.15
According to Dr Bradshaw the fact that he had received $5,000.00
from Mr Russell as a campaign donation did not affect the way in which he
dealt with the matter.
3.5

The Legality and Propriety of the Donation

3.5.1
In my view it is unfortunate that the law permitted Mr Russell to
make his donation to Dr Bradshaw in the circumstances that pertained between
donor and donee in April 1987. While Mr Russell denies he felt under pressure
to comply with Dr Bradshaw’s request and was motivated only to advance the
Liberal, pro-development cause in Wanneroo, the fact remains that he had
applications before Council which he was looking specifically to Dr Bradshaw to
promote. The success of those applications would result in substantial profit
for his company and himself. The amount he was asked and agreed to donate
was many times larger than any donation Mr Russell, alone or with Mr Sullivan,
had made previously to any local government campaign. It is clear from his
own evidence of his reaction to the request and the reaction of Mr Sullivan that
$5,000.00 was, understandably, not a sum either of them would have given
away lightly. In fact Dr Bradshaw said he was hoping the single donation would
finance his entire contribution to the campaigns of the candidates he was
supporting. Such a large donation is consistent with a situation in which the
donor felt very strongly about the candidates or the issues or, alternatively, had
another motive. Mr Russell did not even know or enquire into which candidates
his money would be supporting. As I have noted, he was not supporting
Dr Bradshaw himself since he was not standing for election. He relied entirely
upon Dr Bradshaw’s judgment as to who would be suitable candidates. No
witness has referred to a contentious issue involved in the election.
3.5.2
There is, of course, nothing wrong in a developer donating to the
campaign of a particular candidate because he believes the policies or
approach of the candidate he supports will benefit his business or himself.
There is no legal or ethical requirement that his motivation be altruistic or for
the good of the community as a whole. A private donor has only the obligation
to act within the law and here that obligation means no more than a
requirement that the payment not be corrupt as defined in the Criminal Code. It
is not the role of this Commission to categorise conduct as in breach of the law
but it is concerned to determine whether conduct was corrupt. In my view, in
the circumstances of this payment, it could be characterised as corrupt if it was
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made, wholly or in part, in return for a favour or favours done by Dr Bradshaw
in his capacity as Councillor of the City of Wanneroo, a favour expected in the
future or to influence Dr Bradshaw to act in the interests of the donor
inconsistently with his duty as a Councillor. In making the assessment of
whether the payment was made for one of those purposes all the surrounding
circumstances must be considered. It is not enough for the donor to simply say
he intended it as a political donation and that is an end to the matter. There is
no doubt that such a declaration complicates what might otherwise be clearly
seen as a corrupt payment but the assertion is rebuttable in the light of the
surrounding circumstances.
3.5.3
There is significant circumstantial evidence to suggest that the
payment of $5,000.00 by Greenwood Village to Dr Bradshaw in April 1987 was
corruptly made in order to reward or influence Dr Bradshaw. In particular, I
have some difficulty in accepting that, with the company’s applications ongoing
as they were, Mr Russell would not be mindful of and influenced by the
possible consequences for his company of refusing Dr Bradshaw’s request.
Mr Russell said he saw Dr Bradshaw as the strongman on the Council. That
perception is two edged in that Dr Bradshaw must therefore be seen as having
the capacity to advance a cause or, equally, to inhibit it. Mr Russell has
consistently maintained before the Kyle Inquiry and this Commission that his
motivation for donating the money was purely to advance the particular view of
local government he, and presumably Mr Sullivan, favoured. He said he was
not concerned about the consequences of refusing Dr Bradshaw’s request and
did not feel under pressure to comply. None of the circumstantial evidence that
suggests otherwise is necessarily inconsistent with Mr Russell’s assertions.
3.5.4
It is also significant that Dr Bradshaw took steps to remove
himself from the collection process by using Mr Hemery as a clearing house. I
do not accept Dr Bradshaw’s evidence as to the arrangement between
Mr Hemery and himself. If it had been intended that Mr Hemery not only
receive funds but also disburse the funds received in payment of election
expenses Mr Hemery would no doubt recall that agreement. There is no
reason for him to attempt to mislead the Commission in that respect. Since the
money was to be used to fund the campaigns of other candidates, under such
an arrangement Mr Hemery would have had to deal with those other
candidates. Alternatively, Dr Bradshaw could have himself acted as a clearing
house for the election expenses of those candidates, then passing the
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accounts on to Mr Hemery for payment. Either arrangement would have been
clumsy and inefficient and Dr Bradshaw has shown throughout his evidence to
this Commission that he was not inclined to involve himself with details in that
way.
3.5.5
The size of the donation sought is also incongruous in the context
of a simple election donation in support of like minded candidates for election
to a local government council. As I have noted, the request was for a very
large amount, a sum possibly sufficient to finance the entire campaigns of
Dr Bradshaw’s favoured candidates.
That assertion, of course, leaves
unexplained the use to which the additional $2,000.00 Dr Bradshaw received
from Pivot Project Pty Ltd was put. It meant, however, that Mr Hemery would
have expected to receive only the one cheque from Greenwood Village or, at
the very least, a very small number of cheques to be passed on to
Dr Bradshaw. Mr Hemery did not know why he was asked to perform that
service but, if the arrangement was intended by Dr Bradshaw to save time and
effort on his part or for anyone else, it was clearly hardly worth the effort.
3.5.6
It is probable, of course, that consistently with his practice with
other donors, Mr Hemery was asked to and did provide an invoice and receipt
to Greenwood Village describing the payment as for “arts and crafts”, which
Mr Sullivan then retained as the documentary basis for claiming the donation
as a tax deduction for the company. Such a course would have made the
payment less onerous for Greenwood Village and encourage their agreement
to donate such a large sum in the first place. Unfortunately the documents
which would have disclosed how the payment was dealt with in the books of
Greenwood Village and R C Hemery and Associates are no longer available to
the Commission. In any event, for present purposes the point is that
Dr Bradshaw took steps to conceal the payment for no apparent good and
legitimate reason.
3.5.7
Mr Russell claimed that the description of the payment was not his
concern. He said the actual payment was effected by Mr Sullivan and he was
not aware of the details at the time. In any event, in general the use of
Mr Hemery as a conduit for election donations had a twofold purpose. It
concealed the payment and it provided the donor with a receipt that could be
used to claim the payment as a taxation deduction. In the absence of
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Mr Sullivan there is no evidence as to whether either or both of those purposes
motivated him in the case of the payment to Dr Bradshaw.
3.5.8
There was nothing in the evidence of Mr Russell himself to
support a finding that the payment was corrupt. None of the circumstantial
factors which could suggest such a finding is sufficient in itself to satisfy me
that the payment was corrupt and each is consistent with the innocent account
given by Mr Russell. Nor, in my view, with both the seriousness of the
allegation and the requisite standard of proof in mind, are the surrounding
circumstances and the factors to which I have referred collectively sufficient to
ground a finding that the payment by Greenwood Village to Dr Bradshaw was
agreed to, paid or received corruptly. I consequently conclude that there is
insufficient evidence to satisfy me to the requisite standard that the payment
made by Mr Russell and Mr Sullivan for Greenwood Village was agreed to,
made or received corruptly.
3.5.9
For the same reasons as apply to Mr Russell I do not consider a
finding of corrupt conduct on the part of Dr Bradshaw is open on the evidence.
However, Dr Bradshaw in his capacity as councillor was under a duty not only
to eschew corrupt conduct but also to act properly. The propriety of his actions
is another matter.
3.5.10
I accept the evidence of both Mr Russell and Dr Bradshaw to the
effect that no reference was made to the applications to Council by Greenwood
Village in the context of Dr Bradshaw’s request for a donation. However, the
following factors are, in my view, material to the propriety of Dr Bradshaw’s
request and acceptance of the donation. First, the very fact that Mr Russell’s
company had applications before the Council at the time the request was made
is of primary importance. The result of those applications would have
significant financial consequences for the company. To succeed the applicant
was in each case relying upon Council to exercise a discretion in its favour
which necessitated departing from a standard with respect to car parking that
had only recently been considered and revised in the light of an expert report
from Mr Uloth. There was very little justification of substance to support the
exercise of discretion in the applicant’s favour. The City Planner was
adamantly, persuasively and consistently opposed to departure from the proper
standards.
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3.5.11
The combined effect of those factors is the perception, if not the
reality, that Dr Bradshaw, if placed offside in any way, had it within his power to
frustrate Mr Russell’s plans to expand his company’s shopping centres.
3.5.12
Conversely, both Mr Russell and Dr Bradshaw were aware that
Dr Bradshaw’s position on Council was such that his support for the
applications was probably vital and certainly highly beneficial to their chances
of success. The deviation from normal car parking standards sought by
Greenwood Village was such that persuasive and strenuous advocacy was
needed to overcome the strong contrary arguments of the City Planner, the
natural tendency of councillors to apply standards they had so recently
approved and the views of certain councillors such as Councillor Major.
3.5.13
In the light of these considerations and circumstances, in my
opinion Dr Bradshaw’s request to Mr Russell for a donation of $5,000.00 to
fund or help fund the election campaigns of unknown candidates for election to
the Wanneroo council was improper. While I have found there is insufficient
evidence to link those considerations and circumstances corruptly to favours
bestowed or influence exercised by Dr Bradshaw on behalf of Greenwood
Village, they did create an obvious conflict of interest for Dr Bradshaw which
precluded him from approaching Mr Russell for a donation in the way he did. It
is not proper, in my view, for a councillor to approach a developer for an
election donation where the councillor is so connected, and can be so readily
seen to be connected, to the financial fortunes of the developer as was the
case here. In my opinion the soliciting, payment or receipt of a donation in
such circumstances should also be illegal, for the reasons discussed in chapter
34.
3.6

Mr David King

3.6.1
While Mr King said he had never met Mr Russell he did recall
asking him for an electoral donation, he thought when he was standing for
election in 1988 and possibly again in 1991. He said he believed Mr Russell
gave him $100.00 in 1988 and $300.00 in 1991. In his by then familiar style
Mr King told the Commission that in 1991 he asked Mr Russell for a donation
because of the support he had given him in connection with the Greenwood
shopping centre: “I literally said to him, ‘Well, Don, I’ve helped you and, you
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know, I need a bit of a hand”. Mr King explained his support in the following
terms:
“Did you support the recommendation of the planning department
in relation to either of those shopping centres?---I don't believe I
did, but you have the minutes, I don't.
You accepted Dr Bradshaw's argument. Is that correct?---That's
correct.
Is that the support that you were referring to when you asked
Mr Russell to donate to your election campaign?---Basically, yes. ...
You asked for a donation to your electoral campaign on the basis
that you had supported his development applications?---Yes.
You linked the two together?---Basically, yes.
Did you see anything wrong with that, Mr King?---Not at the time,
no.
Did you not think that it was inappropriate for you, as a councillor,
to request a donation based or linked to your past support of that
particular developer and his developments?---I didn't give it a
second thought then, no.”
As to the future, Mr King agreed that by and large he was putting to Mr Russell
that if he helped Mr King then he, Mr King, would help him.
3.6.2
Mr King said that either during or just after the Kyle Inquiry
Mr Russell telephoned him and left a message. Mr King said he called back
and spoke to Mr Russell. He then described the following exchange:
“I simply want to know what Mr Russell said to you?---He said to
me, "That money that I gave to you, what was it for?" and I don't
believe he could remember how much it was but I remembered it
was $300.00 and I said to him, "You gave it me for my helping you
with the Greenwood shopping centre," and then he said words to
the effect, "Well, I must have been feeling generous that day."
3.6.3
When it was put to Mr King that he had previously told Mr Kyle
that the amount Mr Russell had given him was $600.00 he accepted he had
done so but again said he thought it had been $300.00. He said it would not
have been more than $600.00 because “Don Russell was not the kind of man
to do that - he would give a little bit and think he was giving a lot”. Mr King had
no explanation for having told Mr Kyle that when Mr Russell asked him over the
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telephone whether he had given him the money for favours done for him he
replied: “No, Donny. You done it knowing that I was a supporter of the
expansion of the City of Wanneroo”.
3.6.4
Mr Russell said he has never met Mr King but recalls him ringing
up to try to sell him finance prior to 1991. He said that in 1991 Mr King
telephoned him asking for a political donation. Mr Russell said Mr King told
him he was “a friend of Wayne’s, he said he was a Liberal, he said he was up
for re-election, he was being opposed, things were pretty tough, could I help
him out”. Somehow Mr King conveyed to Mr Russell that he was prodevelopment and Mr Russell said “that would impress me in itself”. He agreed
to give Mr King a donation. The payment of $600.00 was made by cheque from
Greenwood Village, dated 14 April 1991. The cheque butt states that the
payment was to “David King - consultancy fees”. Mr Russell claims that
Mr Sullivan was responsible for this transaction. Again, Mr Sullivan is now
deceased and is consequently unable to explain why the payment was
described as “consultancy fees”. The Commission is unable to take the matter
further.
3.6.5
Mr Russell said there was definitely no discussion between
himself and Mr King of the benefits to himself from making the donation. He
said he did not make the donation because he was expecting a benefit or
because he had already received a benefit from Mr King.
3.6.6
Mr Russell also agreed he had a telephone conversation with
Mr King which he placed at “about the same time as the bad publicity that came
out in the paper”. He agreed he made the call and described the conversation
in these terms:
“Do you remember what was said?---Fairly well.
Right. Could you tell us, please?---In the context of his being a
friend of Wayne and in the context that he was the last councillor
that I had assisted in his election funds, I rang him up and wanted
to know what the information was about what was going on at
Wanneroo and the Greenwood Village, and anything else.
Did you have any discussion with Mr King during that conversation
about the payment you had made to him?---Not at all.
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I will remind you of something that Mr King has said. Firstly, he
described you as being scared when you spoke to him. Were you
scared at all at the time?---No, I wasn't.”
Mr Russell said he did not ask Mr King why he had given him the money nor
did Mr King say it was because he had helped him with the Greenwood
shopping centre. He said he knew why he had given Mr King the money and
did not need to ask him. Mr Russell said he did not consider Mr King had done
him a favour in relation to the expansion of either Greenwood Village or
Edgewater shopping centres. He said that no-one calls him “Donny”.
3.6.7
I have already made a finding to the effect that Mr King’s evidence
is so unreliable that it cannot be accepted unless corroborated. In this instance
Mr King’s evidence as to the basis on which he requested an electoral donation
from Mr Russell is in direct conflict with the evidence of Mr Russell on the point.
The situation is the same with the evidence of the two witnesses concerning
the telephone conversation both agree took place. A donation of $600.00 does
not attract attention on the basis of its size. There is nothing else about the
payment or the circumstances in which it was made to suggest it was anything
but legitimate support by Mr Russell for a councillor who professed to share his
values and policies concerning the administration of the City of Wanneroo. It
was not made at a time when Mr Russell had applications before the Wanneroo
council. There is no credible evidence to suggest there was any coercion or
the perception of coercion in the request or the payment.
3.6.8
There is no basis on which I could prefer the evidence of Mr King
to that of Mr Russell nor is there anything in the surrounding circumstances to
lend any support for Mr King’s version of events. I am not satisfied to the
requisite standard that the payment of $600.00 by Greenwood Village to
Mr King in April 1991 was either corrupt or improper.
3.7

Summary of Findings

3.7.1
In relation to the matters investigated in this chapter I record the
following findings:
(a)

There is insufficient evidence to support a finding that the
payment of $5,000.00 by Greenwood Village through Mr Sullivan
and Mr Russell to Dr Bradshaw was a corrupt payment.
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(b)

In the circumstances, where Greenwood Village had applications
for decision before the Council and Dr Bradshaw was a
Councillor, it was improper for Dr Bradshaw to solicit an election
donation from Greenwood Village.

(c)

There is insufficient evidence to support a finding that the
payment of $600.00 by Greenwood Village to Mr King was corrupt
or improper.
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4.1

Introduction

4.1.1
At all times material to this line of inquiry, the directors of
Masterkey Constructions Pty Ltd (“Masterkey”) were Mr Colin Dwyer, Mr Luke
Saraceni, Mr Francis Bryant and Mr Timothy Auret. Masterkey purchased Lots
27-30 on the corner of Lilburne Road and Hilarion Road, North Duncraig in
September 1986. The company intended to develop the four residential lots as
a small shopping centre. By letter dated 7 October 1986, planning consultants
for Masterkey, BSD Consultants Pty Ltd (“BSD”), requested the City of
Wanneroo, amongst other things, to initiate an amendment to its town planning
scheme to rezone the four lots on Lilburne Road from residential development
to commercial. BSD was a company of town planners closely associated with
Masterkey and, except for Mr Dwyer who was not a director, was managed by a
similarly constituted board.
4.1.2
There was public opposition to the development and the passage
of the rezoning amendment through Council and the State Planning
Commission took some time. The amendment was finally approved by the
Minister for Planning on 21 March 1988 and gazetted shortly thereafter. On
14 April 1988 Masterkey wrote to R C Hemery and Associates, a firm with
which this Commission is very familiar, enclosing a cheque for $2,000.00 “as
discussed between Mr C Dwyer and Dr W Bradshaw for consultancy services”.
On 15 April 1988 Masterkey gave a cheque for $2,000.00 to Mr David King in
purported payment of an invoice from David King Mining and Construction
Supplies.
4.1.3
This matter does not appear to have been investigated by Mr Kyle
in 1992 but Mr King referred to the payments in his interview with Mr Bates in
September 1994. Mr King could not then remember whether he received
$1,000.00 or $2,000.00 but he made no attempt to gloss over the fact that the
payment was a bribe. According to Mr King at that time, the money was offered
as a bribe, he did what he needed to do to earn the money and he was duly
paid. He said “(I)t was a bribe, paid to me by Colin Dwyer; and likewise
Bradshaw got a similar amount of money”.
4.1.4
The circumstances clearly required investigation to determine
whether the payments to Mr King and Dr Bradshaw were made corruptly. The
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Commission has investigated the allegation pursuant to items 1(c) and (d) of its
terms of reference.
4.2

Masterkey’s Application to the City of Wanneroo

4.2.1
There were, in fact, three parts to Masterkey’s application to the
City of Wanneroo. First, it sought rezoning of the site from residential
development to commercial; secondly, if Council agreed to initiate the rezoning,
it sought to amalgamate the four lots into one site; and thirdly, if the rezoning
was approved it sought approval to commence development of a small, local
shopping centre and medical consulting rooms. The Council had for many
years intended there should be a shopping centre built in the area but in a
different locality from that proposed by Masterkey. Prospective purchasers of
land in the area had consequently been aware that a shopping centre was
proposed but in a different location.
4.2.2
The City Planner, Mr Drescher, recommended that Council first,
“prepares, adopts and signs” the amendment to rezone the four lots for
transmission to the Minister; secondly, advises the applicant that it would not
be prepared to amalgamate the four lots until it had considered any
submissions received in response to advertising of the rezoning; and thirdly,
grants approval for the development concept plan subject to finalisation of the
rezoning and amalgamation processes. At its meeting on 8 October 1986 the
Town Planning Committee accepted those recommendations and resolved to
recommend to Council in the same terms. Councillor Bradshaw moved the
motion, which was seconded by Councillor Brian Smith. At its meeting on
22 October 1986 Council accepted the recommendation of the Town Planning
Committee and resolved accordingly. Councillors Smith and John Moloney
respectively moved and seconded the motion.
4.2.3
On 27 October 1986 the Town Clerk formally advised BSD of
Council’s decision. In due course the State Planning Commission approved
the amendment for advertising. The amendment was published in the
Government Gazette on 28 November 1989 and the necessary advertising was
carried out. The Council received a 300 signature petition and 58 individual
submissions in opposition to the rezoning of the land for the development of a
shopping centre. The petition and submissions were tabled at the meeting of
Council on 17 December 1986 and referred to the Town Planning Committee.
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Amongst the objectors were neighbouring landowners. The advertising period
was extended until 23 January 1987 to allow sufficient time for all submissions
to be received. On 21 January 1987 BSD made a formal submission to Council
in favour of the rezoning in which they referred to agreements they had
reached with surrounding landowners directly affected by the proposal.
4.2.4
On 11 February 1987 the City Planner reported to the Town
Planning Committee and recommended the rezoning amendment be finally
approved. Mr Drescher expressed the view that on planning grounds the
proposed shopping centre should proceed and, while recognising there were
still many objections to the proposal, noted that the nearby residents most
affected had reached agreement with the developers. The City Planner’s
recommendation was adopted by the Town Planning Committee but, before the
matter came before Council on 25 February 1987, a late submission was
received from the Marmion Sorrento Duncraig Progress and Ratepayers
Association objecting to the development on the grounds that it was too close
to the Duncraig High School and the Marri Road Shopping Centre in Duncraig.
The minutes of the Council meeting record that by then 71 objections had been
received, including a petition signed by 373 people. The minutes also record
that the developers “have since held an on-site meeting with the affected
people and an agreement has been reached”.
4.2.5
Council rejected the recommendation of the Town Planning
Committee and resolved to take no further action in relation to the amendment.
The motion to that effect was moved by Councillor King, seconded by
Councillor Brian Smith and carried by an absolute majority. The tape recording
of the proceedings of the meeting discloses that Councillor King was quite
voluble in his opposition. Just before the motion was put to the meeting he
said “(M)r Mayor, even though I supported this motion two weeks ago at Town
Planning and I did ask for it to be put forward, I now having seen the error of
my ways and ask this Council to reject it”.
4.2.6
On 18 March 1987 the Town Clerk wrote to BSD to formally
advise them of Council’s decision which was said to be due to “overwhelming
public opposition to the proposed commercial zone”. On 20 May 1987 BSD
made a further application to rezone and amalgamate the lots. There was
some modification to the design, principally the deletion of the medical centre,
but the application was generally a repeat of the previous attempt. BSD
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described it as a “resubmission of the previous application”. On 10 June 1987
the renewed application came before the Town Planning Committee, again with
a recommendation for approval from the City Planner. On a motion from
Councillor Baddock, seconded by Councillor Edwardes, the committee again
recommended to Council that it prepare, adopt and sign the amendment and
approve the development concept plan for the shopping centre.
4.2.7
At the meeting of full Council on 24 June 1987 the
recommendation of the Town Planning Committee was adopted. The motion to
that effect was from Councillor Baddock and seconded by Councillor Trandos.
In the minutes of the meeting Councillor King is recorded as returning to the
chamber after the motion was carried. By letter dated 26 June 1987 the Town
Clerk formally advised Masterkey of Council’s decision.
The rezoning
procedure was put in train once again. On 3 September 1987 the State
Planning Commission advised BSD of its approval to advertise the proposed
amendment. The advertising was carried out over the ensuing weeks and
resulted in a large number of submissions from the public both for and against
the proposed shopping centre. On 15 October 1987 BSD again lodged a
submission to Council in support of their proposal.
4.2.8
The matter came before the Town Planning Committee again on
11 November 1987. The City Planner’s report to the committee addressed the
various objections but concluded that, on planning grounds, the applicant had
again demonstrated that the rezoning was warranted. He noted there was no
material change in the circumstances surrounding the earlier rezoning
amendment and recommended that Council finally approve the present
application. The Town Planning Committee, on the motion of Councillor Smith,
seconded Councillor Bradshaw, received the City Planner’s report, accepted
his recommendation and recommended to Council in like terms. Councillor
Major is recorded as dissenting from the resolution.
4.2.9
At the meeting of full Council held on 25 November 1987
Councillor King declared an interest in the matter and abstained from voting.
Councillor Major moved, seconded Councillor Rose, that the Town Planning
Committee’s recommendation not be adopted and that Council reaffirm its
decision of February 1987 to take no further action on the amendment. The
motion was lost. Councillors Waters, Major, Freame and Rose are recorded as
voting in favour of the motion and Councillors Bradshaw, Smith, Trandos,
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Harrison, Edwardes, Moloney and Cooper as voting against the motion. Since
Mrs Freame has told the Commission she was always in favour of the
development and on the tape recording of the Council meeting she can be
heard speaking in favour of the motion, it would appear that the minutes are in
error with respect to Mrs Freame. In any event, a motion to finally adopt the
recommendation of the Town Planning Committee was then moved by
Councillor Smith and seconded by Councillor Trandos. The motion was
carried. Two days after that decision was taken Mr Dwyer, one of the directors
of Masterkey, wrote to Councillors Edwardes, Freame, Moloney, Bradshaw,
Smith and Trandos expressing his gratitude for their support.
4.2.10
The State Planning Commission was notified of Council’s decision
on 18 December 1987 but it was not until 21 March 1988 that the Minister
finally gave his approval for the rezoning. The approval was published in the
Government Gazette on 25 March 1988. On 28 March 1988 Masterkey applied
to the City of Wanneroo for approval to commence development, that being the
next stage in the procedure.
4.3

The Payments to Mr King and Dr Bradshaw

4.3.1
I have noted the letter which Masterkey sent to R C Hemery and
Associates on 14 April 1988, enclosing its cheque for $2,000.00. The text of
the letter read, in full:
“Attached please find our cheque in the amount of $2,000.00 as
discussed between Mr C Dwyer and Dr W Bradshaw for
consultancy services. Kindly forward a copy of your original
invoice and a receipt for our records.”
The letter was signed by Laurie Piggott, Manager - Development Services.
The Masterkey internal cheque voucher form authorising the cheque is dated
15 April 1988. In the column headed Description the payment is described as
“consultancy fees”. The account to which it was to be charged is shown as
452, which Mr Dwyer said was the Lilburne Road Shopping Centre project.
4.3.2
On that same day, 15 April 1988, another Masterkey cheque
voucher was drawn to pay David King Mining and Construction Supplies the
sum of $2,000.00. The payment was similarly described as “consultancy fees”
and charged to account 452. The same person appears to have initialled
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payment as approved on both vouchers. Mr King supplied an invoice and a
receipt for that payment, both documents being dated 15 April 1988.
4.3.3
A document described as Invoice/Statement, in the sum of
$2,000.00 was received by Masterkey from R C Hemery and Associates as
requested by Masterkey in its letter of 14 April 1988. The document stated:
“TO AGREED FEE:
Marketing, public relations and consultancy services
Campaign completed.

$2,000.00”

The document was stamped “Paid”. Mr Robert Hemery, the principal of
R C Hemery and Associates, told the Commission that neither he nor his
companies carried out any work for Masterkey.
Although he had no
recollection of this particular payment, he said he would have received the
money as part of his arrangement with Dr Bradshaw to receive money and onpay directly to Dr Bradshaw. There was no suggestion that Mr Hemery was at
that time providing consultancy services to Dr Bradshaw.
4.4

Mr King’s Evidence

4.4.1
As I have noted, Mr King was initially in favour and then a vocal
opponent of Masterkey’s proposed development. He said he received so many
telephone calls from his constituents that he ended up doorknocking residents
closest to the proposed development to ascertain their views. Having done so
he was sufficiently impressed with the strength of opposition to the
development to oppose it himself on Council. According to Mr King he first
became aware of Mr Dwyer’s involvement in the application when Mr Dwyer
telephoned him with a request that they discuss the matter. Mr King obviously
agreed and he said Mr Dwyer attended at his home in Sorrento. At the meeting
Mr King said:
“He was quite open to the fact that he wanted this development and
that I would be paid some money for my assistance if it should be
approved by the council and rezoned.”
Mr King said the amount of money he would be paid was not discussed. He
freely admits he accepted that offer. Mr King said Mr Dwyer just came right out
and said it which, if true, strongly suggests that Mr King’s willingness to accept
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money for favours was known to Mr Dwyer prior to this approach. Mr King said
he thought Mr Dwyer’s directness was because this was around the time of the
Craigie Roller Rink matter and it was obvious Mr Dwyer had already talked to
Dr Bradshaw and Mr Baddock. Mr King admitted it was a presumption on his
part that Mr Baddock and Dr Bradshaw were the source of Mr Dwyer’s
confidence.
4.4.2
Mr King said he understood the offer of money was not only to
secure his own vote in favour of the development but also to enlist his aid in
persuading other Councillors to that point of view. He could not recall whether
Mr Dwyer expressly asked him to canvass other Councillors but he said that is
what he presumed was wanted and that is what he did. Mr King said payment
of the money was dependant on the success of the application. He said that
was the usual arrangement in such cases, certainly “all the ones that I was
involved in, yes”. According to Mr King the procedure was that the money was
not payable until the developer was able to proceed with his development. He
said he would then receive a telephone call from the developer to arrange to
collect the money. If, as Mr King said, that is the way such transactions were
carried out, the fact that there was a time lapse between the Council decision
and payment of the reward is not inconsistent with there being a connection
between the two events.
4.4.3
Mr King’s evidence as to when Mr Dwyer came to see him is not
clear. He first told the Commission it was in February-April 1987. He then said
it would have been some time in 1986-87. Mr King said Mr Baddock was
chairman of the Town Planning Committee at the time so the contact must have
taken place before Mr Baddock’s death in July 1987. He did not remember
having told Mr Kyle that Mr Dwyer had come to see him in December 1987 and
could offer no explanation as to why he should have done so. Council finally
approved the application in November 1987 so the later date was clearly
inaccurate. Again, Mr King told Mr Bates in September 1994 that Mr Dwyer
came to see him about the time Mr Baddock killed himself, which was in July
1987. Later on in that interview he said it was about February-March 1987.
Before the Commission he settled on somewhere between that time and
November 1987 but he said, somewhat unnecessarily by that time, that he
could not remember exactly.
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4.4.4
While Mr King considered his agreement with Mr Dwyer extended
to enlisting the support of other Councillors, he did not suggest at all that he did
so in such a way as to make them a party to or even aware of the corrupt
arrangement he alleged he reached with Mr Dwyer. Mr King said he certainly
lobbied Mrs Freame and even believed he changed her view. He believed he
also tried to convince Mr Major of the merits of the Masterkey proposal but
could not remember whether he talked to Mr Rose. Mr King could not
remember any other lobbying activity. Quite clearly Mr King did not put a lot of
effort into earning the money he expected to receive.
4.4.5
Statements were taken from all the surviving Councillors as to
their recollections of the application, as follows. Mr Cooper had no helpful
recollection. Mr Trandos was one of the Councillors who changed his mind and
voted for the amendment he had previously voted against. He was unable to
explain why he changed his view of the matter but believed he may have been
influenced by the fact that those who were in support of the development were
those most affected. Mr Trandos disputed that he could have changed his
mind as a result of lobbying by another councillor.
4.4.6
Mr Harrison was another who changed his position from
opposition to support. He also could not recall the reason he changed his
approach. Mr Harrison said he had not been approached by any councillor to
vote in favour of the application on a return-of-favour basis. He described what
occurred as “just normal councillor lobbying for numbers”. Mr Rose was
against the proposal throughout. He was not on Council when the initial
decision was taken to reject the application, having been elected to Council
after Mr Baddock’s death in July 1987. Mr Rose remembers the application
because it was the first town planning decision he had to make. He remembers
receiving representations from the school which was the principal reason for
his opposition.
Mr Rose said he could not remember any councillor
approaching him on the matter or lobbying him for his vote in favour of the
amendment. He said he was not aware of any councillors being pressured or
lobbied to vote in favour of the matter.
4.4.7
Mrs Freame said she had a reasonable recollection of what
happened, despite the passage of time. She said she was always in favour of
the development. I have already referred to the clear error in the Council
minutes which record Mrs Freame as voting in favour of Councillor Major’s
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motion to reject the application on 25 November 1987. Mrs Freame said she
has no recollection of ever being approached by other Councillors and asked to
vote in favour of the Masterkey development or being asked how she intended
to vote.
4.4.8
Mr Brian Smith is another Councillor who changed his mind from
opposition to support and who cannot now say why that change occurred. He
said he would not have changed his vote purely as a favour to another
councillor. Mr Edwardes had no recollection of the application but said
councillors often tried to get support on various issues. Mrs Waters spoke out
against the application from the outset and never changed her mind. She has
no recollection of discussions with other councillors about the matter. Mr King,
of course, said he did discuss the matter with Mrs Waters.
4.4.9
It is curious that Mr King said he did not speak to Mr Baddock or
Dr Bradshaw about the application. One explanation Mr King gave for not
doing so was “I did my little thing and they were doing their little thing”.
Another was that “(T)he fact of the matter was that I was never ever that close
enough to Baddock or to Bradshaw”. That evidence conflicts with Mr King’s
evidence on other matters concerning his relationship with Dr Bradshaw. I note
also that he was close enough to Dr Bradshaw and Mr Baddock to be involved
in corruption with them on the Craigie Roller Rink matter. Fairly obviously, if
Mr King did not know for a fact that Dr Bradshaw and Mr Baddock were getting
some money from Mr Dwyer they would have been prime candidates for
lobbying. Mr King maintained it was unnecessary to lobby them; he said it was
quite obvious they had been approached by Mr Dwyer from the way
Mr Baddock was acting and the way Dr Bradshaw was pushing the matter.
Mr King said Dr Bradshaw was lobbying other Councillors but, when pushed as
to whether he had any actual recollection of that occurring, he said he did not.
On Mr King’s evidence he never lobbied Dr Bradshaw for support and he never
mentioned to Dr Bradshaw that he was being paid by Mr Dwyer for his support.
4.4.10
As I have noted, at the Council meeting of 24 June 1988, when
the second Masterkey application was before Council for the first time, Mr King
did not actually vote. He is recorded as returning to the chamber immediately
after the vote was taken. When the matter was next before Council, for final
approval on 25 November 1988, Mr King declared an interest and abstained
from voting. Mr King’s explanation for failing to vote was that he may have
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wanted to avoid getting into strife with the ratepayers. He said he could not
remember why he was not there but did not disagree with the proposition that
on matters where he was receiving money, particularly where he was confident
of the numbers anyway, it was safer not to vote. Mr King’s evidence as to why
he failed to vote was unclear. Nor could Mr King provide any explanation as to
why he declared a pecuniary interest on the second occasion, in November
1987. He said he had no pecuniary interest in the development other than the
money offered to him by Mr Dwyer and that was not one he would wish to
declare. He denied he did so because it was always his intention to disguise
the payment as a consultancy fee but could not suggest an alternative reason.
4.4.11
Mr King said that after he had lobbied for Mr Dwyer in accordance
with their arrangement, and the rezoning was approved by Council and the
State Planning Commission, he telephoned Mr Dwyer and asked him to “square
up”. Again, Mr King had some difficulty in remembering when, where and in
what circumstances the payment was made but he did recall the following:
“Well, I believe he said words to the effect that he had got
$2,000.00 for me for my - for what I had done and that when he
asked me to give him an invoice and put it down as a consultation
fee so he could claim a tax deduction on it I was absolutely
flabbergasted but I believe he had said that he had got to be able
to cover the $2,000.00 with his - whoever his other partners were
and I subsequently wrote out an invoice for him to Masterkey and
he gave me the $2,000.00.
Why were you flabbergasted?---Well, I just thought he wouldn't
have wanted to put it through any books.”
Mr King said he was upset at the idea of giving a receipt but it was made clear
to him that if he did not do so he would not be paid.
4.4.12
I have noted the fact that Mr Dwyer did not fix an amount he was
prepared to pay for Mr King’s support. Mr King said he lobbied for Mr Dwyer
and otherwise acted in his interests without knowing how much he would be
paid for his services because he trusted Mr Dwyer, even though he did not
know the man and had not had any previous dealings with him. In the event,
Mr King said he thought $2,000.00 was too little for the support he provided
and that Mr Dwyer was stingy. It was not clear how Mr King reached that
assessment since he said he was unaware of a “going rate”. This account is at
odds with what he told Mr Bates, namely:
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“It was put to me by Colin Dwyer that should this get rezoned and I
supported it, I can’t remember whether it was 1,000 or 2,000 dollars
I would be given.”
Mr King’s explanation for the discrepancy was that he had made a mistake. His
failure to recall the amount of the alleged bribe when talking to Mr Bates in
1994 is difficult to understand. Unless Mr King was involved in taking so many
bribes that his memory of one merged in with the others I would expect him to
recall how much it was he received. I note also that Mr King told Mr Kyle in
1992 that the money paid to him was an electoral donation but he now admits
he lied to Mr Kyle to protect himself and Mr Dwyer. To the Commission he also
expressly denied the proposition that he supported the application in the first
place knowing it was of benefit to Mr Dwyer and then later went to Mr Dwyer to
seek an election donation.
4.4.13
The significance of the timing of the payment is, of course,
equivocal. It was paid in April 1988, just before an election for the City of
Wanneroo Council which Mr King and Dr Bradshaw contested, which is
consistent with the money being paid as an election donation. It also occurred
just after the Minister for Planning finally approved the Lilburne Road shopping
centre rezoning amendment, which is consistent with the money being a bribe,
paid on the success of the application. I note that on 18 April 1988
Mr Saraceni wrote to Mr Trandos and Mr Mick Nanovich to thank them for their
support and assistance with the application and enclosing “small tokens of our
appreciation”. The timing, in isolation, does not assist in the task of
characterising the payment.
4.4.14
Mr King’s evidence, as usual, contains a number of
inconsistencies and inherent improbabilities. He has, however, maintained the
account in essentially the same terms from his interview with Mr Bates in 1994
to giving evidence to this Commission. For the reasons discussed in chapter 2
of the Interim Report, his evidence and his allegation cannot be accepted
without corroboration. It is to the question of corroboration for Mr King that I
now turn.
4.5

Support for Mr King’s Allegation

The Evidence of Mr Saraceni and Mr Auret
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4.5.1
Mr Dwyer dealt with Mr King in relation to the payment. Mr King
said he knew of Mr Saraceni but did not even know who Mr Dwyer’s partners
were. He said Mr Dwyer told him he had to be able to “cover” the $2,000.00
with his partners. That could mean he had to be able to justify the payment to
his partners but it could also mean, in the circumstances, that he wished to hide
the payment from them. I shall consider the evidence of Mr Bryant below but
there was nothing in the evidence of Mr Saraceni or Mr Auret which created
any suspicion that they were personally involved or aware of any arrangement
between Mr Dwyer and Mr King or, indeed, of any payment to Mr King. Nor did
the demeanour or either of the two witnesses give rise to any concerns as to
their veracity.
4.5.2
Mr Saraceni said that on the Lilburne Road project Masterkey
used BSD to make the necessary applications to the City of Wanneroo.
Otherwise there was no relationship between the two entities other than the
common directors. Mr Saraceni said Mr Dwyer was responsible for any liaison
with Councillors while BSD, and specifically himself, dealt with the City of
Wanneroo staff. He said he knew of Mr King but did not deal with him in
relation to this matter. Mr Saraceni said the only Councillor he dealt with was
Mr Trandos who was chairman of the Town Planning Committee at the time.
He said that as a director of Masterkey he attended monthly board meetings
where he was provided general information such as statements of monies
expended and the overall costs of projects being undertaken. Mr Saraceni said
he was not given details of individual payments and certainly did not see
cheques or cheque butts. He said he was not a signatory to Masterkey
cheques and did not recall the company’s cheque signing procedures.
Mr Saraceni said he did not recall any discussion about paying money to
Councillors to ensure the success of Masterkey’s application and said he was
never told a Councillor had demanded money or a benefit as a condition of
Council approval for the Lilburne Road project.
4.5.3
Mr Auret was the town planning consultant for Masterkey on the
Lilburne Road project. Notwithstanding the state of the Australian Securities
Commission records which suggest otherwise, he said he ceased as a director
of both entities shortly after the second application to rezone the Lilburne Road
lots was lodged with the City of Wanneroo. Mr Auret said his contribution to
the project was purely technical and in that capacity he had contact with staff at
the City of Wanneroo and the State Planning Commission but none with
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Councillors. He said he had no knowledge that Mr Dwyer had met with
Councillors until he heard Mr King giving evidence to this Commission.
Mr Auret claims he had no knowledge of any Councillors being offered money
in return for their support for Masterkey’s application.
4.5.4
The evidence of Mr Saraceni and Mr Auret is consistent with
Mr King’s statement that Mr Dwyer said he had to be able to cover the payment
with his partners. There is no evidence before the Commission which could
support a finding that Mr Saraceni or Mr Auret were personally involved in any
corrupt or improper activity.
The Evidence of Mr Dwyer
4.5.5
Mr Dwyer was not an impressive witness. His demeanour was
generally defensive and at times quite dismissive creating an impression he
was aware his answers were implausible or unconvincing but not caring
whether he was believed or not. It was very evident Mr Dwyer believed that
simply by characterising the payment to Mr King as an election donation and
giving no answers inconsistent with that contention he could avoid any
difficulties for himself arising from the evidence of Mr King and from the
surrounding circumstances. I have no doubt that approach has worked for
others but there were, nonetheless, a number of serious credibility difficulties
remaining for Mr Dwyer at the conclusion of his evidence.
4.5.6
Mr Dwyer was a director of Masterkey from the time it was
incorporated in 1980. He said the company had been involved in a number of
developments in the Wanneroo area other than the Lilburne Road shopping
centre. Mr Dwyer said all those developments involved applications to the City
of Wanneroo for approvals of one form or another. He said the company did
not experience any difficulties at the City of Wanneroo with the other projects.
4.5.7
Mr Dwyer told the Commission he effectively ran Masterkey, with
specific responsibility for the financial side and the day to day running of any
works undertaken. Mr Dwyer performed those functions in conjunction with a
number of other business interests, including a drapery store. He said
Mr Bryant, Mr Saraceni and Mr Auret were employed by BSD. Mr Dwyer was
not himself employed by Masterkey but was engaged as a consultant. He said
the company had no employees for most of the relevant period. According to
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Mr Dwyer the company was generally run on a fairly informal basis. He said all
the financial records of Masterkey were kept at the offices of BSD and the
accounts office of that company handled day to day financial matters. Any of
the directors of Masterkey could consequently have access to the books of
account, even without Mr Dwyer’s knowledge.
4.5.8
As I have noted, the Lilburne Road land was purchased in 1986.
The Anglican Church was the vendor and refused to accept a contract
containing the frequently applied condition that the purchaser obtain approval
to rezone before being obliged to settle. Masterkey consequently bought the
land without knowing whether or not they would be permitted to undertake the
development they intended. If approval was refused they still had the land.
Mr Dwyer said both the purchase of the land and the construction of the
shopping centre were financed. Mr Dwyer said he could not remember which
financial institution provided the finance nor the extent of the company’s equity
in the project. I do not believe Mr Dwyer has forgotten those facts; he was
simply not prepared to inform the Commission. Mr Dwyer did say the
approximate cost of the development was just over $500,000.00, including
purchase of the land. Consequently, Masterkey must have been either
repaying the loan or accumulating interest while it was seeking planning
approval, which was a compelling incentive for it to ensure the process was
completed as quickly as possible.
4.5.9
Masterkey took a number of steps to overcome the objections to
their development prior to Council’s final rejection of its first application. The
company agreed to purchase one neighbour’s house and build her another at a
location of her choosing. Another neighbour across the road from the site was
satisfied with construction of a wall to keep out noise, a driveway and
crossover. Another, also across the road, accepted $6,000.00 in lieu of a
similar wall. Mr Dwyer said those three prime objectors then withdrew their
objections. He said he thought this activity took place during the processing of
the second application but the documentary evidence makes it clear he is
wrong about that. As a factor in assessing whether these actions on the part of
Masterkey provide any support for Mr King’s allegation, it is clear the silencing
of the prime objectors occurred prior to the Council’s final rejection of the first
application. It cannot be said that Masterkey had those actions available to it
when dealing with the objections remaining after February 1987.
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4.5.10
Mr Dwyer disputed the proposition that Council’s rejection of
Masterkey’s application in February 1987 had adverse consequences for the
company. He maintained that the value of the land was such that if it was sold
off as residential lots it would almost cover the costs of the project to the
company to that time. There is no independent evidence on the point one way
or the other but, even if Mr Dwyer’s point is accepted, the real loss to the
company of a rejection is the loss of substantial potential profits. Mr Dwyer
said the profit from the project for Masterkey was around $500,000.00. He said
that when the Council resolved to take no further action on the amendment the
company took no immediate action. Mr Dwyer said that in the ensuing weeks
they considered selling the site and discussed amending the plans. He said he
spoke to some Councillors during that period who indicated support for a
different proposal with some architectural changes, including exclusion of the
proposed medical centre.
4.5.11
Mr Dwyer said that after some time the directors of Masterkey
decided to lodge a second application with a different plan. In fact, Mr Dwyer
said the medical centre was only included in the plan in the first place to soften
the impact of the development for the adjoining neighbour. Once Masterkey
had settled with that neighbour the medical centre could be removed and the
area of the shopping centre itself increased, with a consequent increase in
value of the development. It appears, therefore, that the medical centre was
not removed from the plan to make the development more acceptable but to
maximise the gross leasable area of the centre. Mr Dwyer said the company
needed to maximise the gross leasable area in order to be able to afford the
settlements with the neighbours.
4.5.12
In fact, Mr Dwyer agreed that for the second application the most
vocal opposition was coming from people who believed the shopping centre
was too close to the school. He said that apart from those people there was no
public opposition. It is thus self-evident that the new design did not address
the problem raised by the principal objectors; Mr Dwyer said the problem was
never addressed. He had some difficulty accepting the proposition that the
second application was no more likely to be approved than the first but he
could not point to any basis for a contrary conclusion. At the end of his
evidence on this aspect Mr Dwyer said he could not say why Council did not
approve the first application.
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4.5.13
Mr Dwyer said that at some stage he contacted every Councillor
with a view to ensuring they fully understood the project and to provide them
with further information if necessary. He said the only Councillor known to him
before the application was Mr Major. Mr Dwyer said he could not recollect what
Mr King’s attitude to the development was although he was aware it changed
during the course of the process. He said he had no business association with
Mr King of any kind. Mr King had never provided Masterkey with any service
nor did the company owe Mr King money. Mr Dwyer said Mr King was not
involved in any way in financing the shopping centre development. He denied
every aspect of Mr King’s account of their first meeting. Mr Dwyer said there
was no request for or offer of money, nothing financial was discussed and there
was not even a suggestion of corruption.
4.5.14
Mr Dwyer said his first contact with Dr Bradshaw was also in
connection with the Lilburne Road project. He confirmed that Dr Bradshaw did
not ever provide services to Masterkey, BSD, himself personally or any of his
other businesses and that included marketing, consultancy or any other form of
services. Mr Dwyer denied he had offered Dr Bradshaw a benefit in return for
his support on the application or that Dr Bradshaw had suggested or requested
any benefit.
4.5.15
Mr Dwyer said he was present when Council voted to grant final
approval for the development, on 25 November 1987. He said that after the
meeting, outside the Council Chambers, he asked Mr King why he had
declared an interest. Mr Dwyer said Mr King told him it was to do with being
approached by Masterkey to help finance the project. Mr Dwyer said he knew
that explanation was entirely false. He said he was shocked by the response
but took the view “(W)hat can you say? It was all over”. When pressed on the
implausibility of that response Mr Dwyer said he could not remember what he
said to Mr King. At a later stage in his evidence he said he asked Mr King why
he had said what he did but did not recall his response. When it is kept in mind
that at a later stage Masterkey did ask Mr King for a submission on financing
the Lilburne Road project, Mr Dwyer’s evidence on this incident remains
implausible. If Mr Dwyer did not know why Mr King declared an interest and
was not satisfied with Mr King’s explanation, he would have had every reason
to be extremely angry and indignant. Nothing in his own or Mr King’s evidence
suggests he responded in that way.
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4.5.16
Mr Dwyer said Mr King was invited to put in a submission for
financing the project but was unsuccessful. He denied there was any link
between the possibility of being involved in financing the project and Mr King’s
support. Mr Dwyer was asked whether there was any conversation concerning
the possibility of financing the project at his meeting with Mr King. He gave the
following answers:
“When you were discussing your proposal with Mr King before it
was approved by council did you indicate to him that in return for
his support there may be some chance of him being involved in the
financial side of the project should it come up and running?---No.
Was there any discussion at that time as to him being involved in
financing the project if it went ahead?---Yes.
And what was said?---The discussion was that at the appropriate
time when we were looking for finance for any construction works
he would be then given the opportunity to put a submission in.
Did you not see that as a benefit to him?---Not unless you get it.
It's a potential benefit, isn't it?---A potential benefit is not a benefit.”
4.5.17
It is, of course, clear that the benefit is the opportunity to put in a
submission. If the project did not go ahead Mr King would lose that
opportunity, which was an incentive for him to ensure that it did. On his own
evidence Mr Dwyer was offering Mr King a benefit at a time when he was
seeking his support. It may well have occurred to Mr Dwyer that the “potential
benefit” distinction on which he was relying was not valid because he very
shortly after denied the discussion took place at that time. He first referred to a
discussion with Mr King when he obtained a job with a finance broker and then
gave the following answers:
“Mr Dwyer, we need to be clear on this.
councillors, one of whom was Mr King?---Yes.

You contacted all

You go to see Mr King. Is that right?---Yes.
You show him your plans. You were seeing him for the purposes of
convincing him of the merits of your proposal?---That's right.
For the purpose of him voting in favour of your proposal. Is that
right?---Yes.
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And at the same time it comes up in discussion about the possibility
of Mr King being involved in financing the project should it go
ahead?---No.
I thought that's just what you said, Mr Dwyer?---No.
Well, at what stage did that conversation take place then?--Months later when he got the job. He rang me one day - I think he
rang me one day and told me he was now working for a finance
broker. I never said to him that we would give him the opportunity
as such. He had said to me that he would like the opportunity.”
It was clear to me at that point that Mr Dwyer was tailoring his evidence to
avoid an uncomfortable conclusion, with no regard for the truth.
4.5.18
Mr Dwyer’s evidence with respect to the payment to Dr Bradshaw
did not inspire any greater confidence. He said Dr Bradshaw telephoned him
just before the May 1988 elections and asked him if he was prepared to help in
the forthcoming elections either by making a donation towards expenses or by
handing out how-to-vote cards on election day. Mr Dwyer said he agreed to do
both. He said he had helped physically in previous elections but had never
before made a donation; nor has he ever made a donation since. Mr Dwyer
said it was Dr Bradshaw who suggested the sum of $2,000.00 but he said he
had no difficulty with that amount because he believed Dr Bradshaw to be an
excellent Councillor. He based that assessment purely on three meetings he
had had with Dr Bradshaw and the fact that Dr Bradshaw had voted in favour of
Masterkey’s application. Mr Dwyer said he had no other knowledge of
Dr Bradshaw or of his qualities and capacity as a Councillor.
4.5.19
Mr Dwyer denied he agreed to pay Dr Bradshaw $2,000.00
because he had voted in Masterkey’s favour or because he thought it may
assist him with future applications. He said it was because Dr Bradshaw was
“a pro-development type Councillor who was prepared to look at developments
with an open mind and make judgments on their validity and value”, a refrain
with which this Commission has become fairly familiar. It is remarkable in this
case, as in others, that such appreciation happens to coincide with the final
approval of an application with which Mr Dwyer is associated before the
Council and that Dr Bradshaw supported that decision. It is also remarkable
that Mr Dwyer’s appreciation of Dr Bradshaw’s qualities as a Councillor is not
expressed by Mr Dwyer but by Masterkey, the company which obtained the
approval. Mr Dwyer was asked why the donation to Dr Bradshaw’s campaign
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expenses was made from company funds and he initially responded “(W)hy
not?”. One among several obvious answers to that question is that Mr Dwyer,
who says he believes Dr Bradshaw is a Councillor worth supporting to the
extent of $2,000.00, is not the only director and shareholder in Masterkey.
Other directors and shareholders may well have disagreed with Mr Dwyer’s
assessment of Dr Bradshaw but he had no recollection of discussing the
payment with any other director.
4.5.20
Mr Dwyer’s answers to questions concerning the circumstances of
the payment to Dr Bradshaw were, if anything, even less believable. He
recalled Dr Bradshaw initiating a discussion as to how and to whom the money
was to be paid. Mr Dwyer said he could not recall the words but it was along
the lines of “(I)f you can, draw a cheque to the public relations consultant who
looks after the running of the election campaign”. He said he had no difficulty
with that procedure. Mr Dwyer was somewhat reluctant to accept that he
authorised the cheque to be drawn but did agree he was the only person who
could have done so. He agreed also that he did not describe the payment in
the books of the company as a donation but, when asked why not, said he did
not recall. I do not believe Mr Dwyer when he says he does not recall why he
falsely described in his company’s books what he claims was an election
donation.
4.5.21
I do not believe Mr Dwyer either when he says he has never seen
Masterkey’s letter of 14 April 1988 to R C Hemery and Associates, to which I
have referred. While the letter was signed by Mr Piggott, Manager Development Services, only Mr Dwyer would have had the information which
the letter contained. When Mr Dwyer was asked why the payment was
described as being for consultancy services, he said “(I)t seems straightforward
that the consultancy services were from R C Hemery to Bradshaw”, which is, of
course, nonsense. There were no consultancy services by Mr Hemery to
Dr Bradshaw in connection with this payment as I am sure Mr Dwyer was
aware. When Mr Dwyer was asked why the letter did not describe the payment
as a donation he said he did not write it. He was again reminded that he must
have given instructions for its contents but he asserted that they may have
been misinterpreted. Those answers also were typical of many given by
Mr Dwyer. The letter is clearly a deliberately false document written in terms
instructed by Mr Dwyer. Mr Dwyer did not even attempt to explain why he took
that action.
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4.5.22
I also do not believe Mr Dwyer when he said he did not know
whose handwriting or signature was on the cheque payment voucher. He said
it was not his handwriting and yet the only people involved in the business were
Mr Dwyer, his fellow directors and the company manager, none of whom,
according to Mr Dwyer, had initialled the document for approval. Further, I do
not believe Mr Dwyer when he said he had never seen the invoice/statement
from Hemery Nominees Pty Ltd dated 19 April 1988 which he had requested in
the company’s letter of 14 April 1988. Mr Dwyer could not explain why he had
requested the document in the first place.
4.5.23
I have no doubt the payment of $2,000.00 by Masterkey to
Dr Bradshaw through R C Hemery and Associates was deliberately
misdescribed by Mr Dwyer in the company records. Since Mr Dwyer was not
forthcoming as to why he did so I must consider the possibilities. Mr Dwyer
could have been untruthful when he said the payment was not claimed as a tax
deduction. That is certainly the most common reason for disguising an election
donation as a development-related expense. If it was not claimed as a
deduction, as Mr Dwyer asserts, he may have meant to do so but it was
overlooked. He may have intended to conceal an election donation from his
fellow directors or he may have intended to hide a corrupt payment from
everyone, including his fellow directors. If it was a corrupt payment it would be
better to describe it as an election donation but that may have caused
difficulties with other directors. Describing the payment as a consultancy fee
hid it from everyone. Mr Dwyer denied disguising the donation in any way, for
any purpose, but I have no doubt that is what he did. I am unable to determine
why but I find it was not for a legitimate reason.
4.5.24
I note also that the payment was charged to the account of the
Lilburne Road development rather than as an expense of the company as a
whole. If it was a genuine election donation one would expect it to be paid by
Mr Dwyer personally but, if it was to be a company expense it should, logically,
be charged as an expense of the company as a whole. If it was a payment to a
councillor to help ensure the project’s success it would logically be an expense
of the development to which it related. Mr Dwyer was not able to explain why
the payment was charged to the Lilburne Road development.
4.5.25
Mr Dwyer said he met with Mr King on two or three occasions
prior to April 1988. He said there was nothing untoward about those meetings.
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He had, in fact, every reason to doubt Mr King’s truthfulness and sense after
Mr King disclosed a pecuniary interest in the Lilburne Road development at the
Council meeting on 25 November 1987. It was against that background that
Mr Dwyer said he received a telephone call from Mr King requesting a donation
for his forthcoming re-election campaign. There would seem no good reason
why Mr Dwyer should agree to that request but he said he did so “(B)ecause
Mr King, in my opinion, was a pro-development Councillor and, being a
developer, I believed it was important to have councillors elected who
understood development”. That assessment of Mr King must have been based
on what Mr King had told him because Mr King had not even voted on the
Lilburne Road application.
4.5.26
Mr Dwyer said he knew where Mr King stood on the development
issue from his conversations with him. He said he was prepared to take
Mr King’s word that he was pro-development. In the case of Dr Bradshaw,
Mr Dwyer said he thought the fact that Dr Bradshaw had supported their
development to be a significant factor in his decision to donate. In the case of
Mr King, in the early stages of Council’s consideration of Masterkey’s
application he had been opposed to the grant of approval and later he had
abstained from voting because of a false disclosure. Mr Dwyer said these
factors did not affect his decision. Further, he said he did not, when agreeing
to donate, apply a condition that Mr King stop falsely claiming to have a
financial connection with Masterkey. Mr Dwyer said he never spoke to Mr King
again about that incident and did not give it any consideration.
4.5.27
Mr Dwyer agreed Mr King had not provided any service to the
company; the payment to him was purely a donation for which no invoice or
receipt was needed. He said he could not recall whether he discussed this
donation with his fellow directors but would not accept that he would need to do
so to fulfil his responsibilities to the company. Once again, the purported
election donation is recorded in documents which describe it as something
else, namely the handwritten invoice from David King Mining and Construction
Supplies requesting payment for professional services rendered and a
handwritten receipt in similar terms. Mr Dwyer said he could not recall whether
he had seen Mr King’s invoice before. He denied he ever requested an invoice
for the payment the company made to King and said he could not recall
receiving one. He was unable to explain how those documents came into
being.
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4.5.28
Mr Dwyer said he and Mr King did not agree or discuss an amount
at the time Mr King asked for a donation. He said that was agreed at the time
of payment. Mr Dwyer said Mr King came to his drapery shop one afternoon,
fairly well intoxicated, and told him he wanted $2,000.00. Mr Dwyer said he
had a lot of customers in the shop and just wrote out a cheque to finish off the
meeting quickly. He said he did not have a Masterkey cheque book but just
happened to have a single blank cheque form with him at the time. Mr Dwyer
said he had taken the form to avoid taking the cheque book out of the office in
case someone else wanted it. He did not say what he had anticipated doing
with the single form. Mr Dwyer said he had in mind to pay Mr King $500.00 but
could not explain why he thought Dr Bradshaw was worth $2,000.00 without
demur and Mr King only the lesser sum.
4.5.29
Mr Dwyer said he paid Mr King $2,000.00 because he wanted to
terminate the meeting quickly. He said it cost him, in reality the company,
$1,500.00 to do so. Mr Dwyer was asked why he did not try terminating the
meeting by saying $500.00 would suffice and said he did not think he said
anything like that: “I wrote out the cheque and he left fairly briefly after that”.
When the implausibility of that answer was put to Mr Dwyer he said he did
make an attempt to get Mr King to take less but he was getting rather noisy, so
he just wrote out the cheque. Later in his evidence Mr Dwyer was even more
definite:
“And do you remember whether or not you said, "How about
$500"?---Yes, and he said no, he would prefer to have the 2000
and in the conditions at the time it was appropriate to write out the
cheque for 2000.”
The lapse of time may well explain Mr Dwyer’s lack of recollection. It does not
explain his quite detailed but contradictory accounts. I am unable to accept
that Mr Dwyer would pay Mr King $1,500.00 more of Masterkey’s money than
he wished to for no better reason than to get him out of his shop without a fuss.
Once again, I do not believe Mr Dwyer’s account of the incident.
4.5.30
Mr Dwyer said he may well have been provided with a receipt or
an invoice for the donation to Mr King and said it was possible he had met with
Mr King in order to receive them. It is, of course, inconsistent with Mr Dwyer’s
description of the incident at his store that Mr King should have given him an
invoice or receipt at that time. Mr Dwyer was also not able to offer any
satisfactory explanation as to why he should want to meet with Mr King
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subsequently to obtain such documents when, on his account, he did not ask
for or want them in the first place.
4.5.31
The existence of a cheque payment voucher in the sum of
$2,000.00 does not sit easily with Mr Dwyer’s account of Mr King coming to his
store to be paid. Even Mr Dwyer agreed that if he had the company cheque
book he would have simply filled in the cheque butt. There would have been
no need for a voucher. It was at this point in his questioning that Mr Dwyer
recalled he happened to only have a single blank cheque form with him at the
time. Even then, it is difficult to see why, on return to Masterkey’s office he
would not simply fill in the details in the cheque butt, without any need for a
voucher. There was no need for an approval since the cheque had been paid.
It is, however, conceivable that on the single cheque form story a voucher was
completed before the cheque butt was filled in. Mr Dwyer denied his story
about only having a single cheque form was the only way he could explain
having a voucher in the circumstances he had outlined. Again, quite
unbelievably, Mr Dwyer said he had no idea who had written out or initialled the
cheque payment voucher. Nor could he explain why, like the payment to
Dr Bradshaw, the payment was charged to the Lilburne Road project account
when it was supposedly a company donation to a local government election
campaign.
The Evidence of Mr Bryant
4.5.32
Mr Bryant gave evidence the day after Mr Dwyer, which timing is
of some significance given his answers to a number of the questions put to him.
He said he was interviewed by Mr Kyle on 24 August 1992 and told Mr Kyle
that Masterkey had made two donations to Councillors at the City of Wanneroo
and gave him details of those donations. There is no record of any such
interview in the records of Mr Kyle’s Inquiry.
4.5.33
Mr Bryant said he first became aware of these payments in 1988
when a staff member approached him and voiced concern about a blank
cheque leaving the office without any details being completed. He said it was
known Mr Dwyer had the form because Mr Dwyer was the director primarily
responsible for Masterkey’s operations. Mr Bryant did not explain why the
removal of the form should be cause for any concern. He said he raised the
matter with Mr Dwyer and even recalls, surprisingly, that the conversation
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occurred about a week after the event. Mr Bryant related Mr Dwyer’s account
of his meeting with Mr King in almost identical terms to Mr Dwyer. He
maintains he actually remembers the conversations and denies his memory has
been affected by discussing the matter with Mr Dwyer or hearing Mr Dwyer
recount his version of events on at least two occasions.
4.5.34
Mr Bryant was asked his view on the merits of using company
funds to donate $2,000.00, or any amount, to Mr King’s election campaign. He
said his view was that both companies, Masterkey and BSD, had an obligation
to make donations to election campaigns, at both local and state government
level, if they were approached to assist people. If that answer was correct, all
any candidate for any local government or state election would have needed to
do was ask and Mr Bryant would feel obliged to make a donation. Mr Bryant
referred to another donation which was, he said, discussed at a board meeting.
When he was asked why that donation was discussed by the board and the
donation to Mr King was not, Mr Bryant said:
“BSD Consultants does have formal board meetings of it's board
members, they're not just directors, and things of this nature are
discussed at BSD. Things of that nature are not generally
discussed at Masterkey because of a perceived - maybe in my
mind - conflicts of interest between myself as a consultant working
for BSD, and Masterkey.”
4.5.35
I am unable to make any sense out of that response. It was in any
event ineffective as an explanation for why the donation to Mr King was not
recorded as such but made by Mr Dwyer without reference to or authorisation
by his fellow directors either before the donation was made or within a
reasonable time thereafter. It is also anomalous that, as Mr Bryant said, he did
not see fit to speak to any other director about this matter once it became
known. He said he decided he had no difficulty with it and left it at that.
Mr Dwyer also supported Mr Dwyer’s account of the payment to Dr Bradshaw,
despite the fact that there were no concerns about blank cheques on that
occasion. Mr Bryant said Mr Dwyer raised the payment to Dr Bradshaw at the
same time. He said he did not need to take any further action because
Mr Dwyer subsequently gave the information to the BSD accounts staff for the
records.
4.5.36
I note also that, having had these donations drawn to their
attention in 1992, neither Mr Dwyer nor Mr Bryant seem to have seen fit to
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correct any of the inaccurate documentation recording the transactions. Either
they did not bother looking for the documentation or they did not bother to
correct it when it was discovered. Mr Bryant also attempted to explain why
Mr Dwyer would have charged the payments to the Lilburne Road shopping
centre project account.
He said Mr Dwyer would not have had an
understanding of what the relevant account code was for. He suggested that a
staff member, being aware there was no account for donations, decided to
attribute the payment to the only development in Wanneroo in which Masterkey
was involved at the time. Since Mr Dwyer had primary responsibility for
overseeing the financial affairs of Masterkey, I do not accept that explanation.
Nor do I accept Mr Bryant’s attempts to provide a reason for Masterkey putting
in their second application without addressing the problems which led to the
rejection of the first.
4.5.37
Finally, with respect to Mr Bryant’s evidence, I note he denied any
knowledge of Mr Dwyer agreeing to pay either Dr Bradshaw or Mr King a sum
of money in return for their support; he maintained he was not made aware
Mr Dwyer had done so.
4.6

Conclusions

4.6.1
As I have noted, I did not form a favourable impression of
Mr Dwyer as a witness. His evidence was generally implausible, contrived and
ultimately unsatisfactory. I do not accept Mr Dwyer’s evidence as providing a
sufficient answer to Mr King’s allegation. In particular, Mr Dwyer’s evidence did
not persuade me that the payment to Mr King was an election donation. I am
left with a number of facts and considerations which materially support the
evidence of Mr King. Those facts and considerations are as follows:
(a)

Mr King’s change of position from vocal opposition to support;

(b)

The incentive acting on the directors of Masterkey after February
1987 to secure a rezoning of the land in view of: the previous
rejection of their application; the fact that they were incurring
continuing financing costs on the land; the size of the potential
profits; and the fact that they had freehold title to the land which
they had acquired solely for the purpose of commercial
development.;
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(c)

Mr King declared an interest in the land he did not have;

(d)

There was, in fact, a payment made;

(e)

The timing of the payment;

(f)

The manner in which the payment was disguised with false
documentation;

(g)

The payment was made from company and not personal funds;

(h)

The payment was made without the approval of the other directors
of Masterkey;

(i)

The payment was categorised in the books of account of
Masterkey as an expense of the Lilburne Road development;

(j)

The inherent unlikelihood of Masterkey contributing to the extent
of $2,000.00 or, for that matter any amount, to an election
campaign of Mr King’s in view of his conduct in failing to vote in
support of their application and in making a public untruthful
statement concerning his relationship with the company;

(k)

Masterkey was not a regular contributor to the campaigns of
Dr Bradshaw or Mr King or to local government candidates
generally;

(l)

Mr Dwyer felt the need to give false evidence to this Commission
concerning the circumstances of the payment.

4.6.2
In combination, these facts and considerations lend substantial
support to the evidence of Mr King, sufficient in fact to satisfy me that Mr Dwyer
offered a bribe to Mr King, Mr King accepted that bribe, provided the service
sought in return and accepted the money when it was paid. The transaction
was essentially corrupt on the part of both Mr Dwyer and Mr King.
4.6.3
With respect to the evidence of Mr Bryant, I am not satisfied his
account of the incident was accurate. It is possible he has simply recounted
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the explanation given to him at the time by Mr Dwyer which was not a truthful
account, in which case his evidence was truthful but inaccurate. It is also
possible he had no involvement in the incident and has given an untruthful
account to protect his colleague. Since there is no evidence on which I could
find Mr Bryant had any personal involvement in the corrupt activity, it is
unnecessary for me to make a finding as to the true reason for Mr Bryant giving
the evidence he did. It is sufficient to find, as I do, that Mr Bryant’s evidence
was sufficiently flawed as to ultimately provide little support for Mr Dwyer’s
account.
4.6.4
As for the payment to Dr Bradshaw, there is no direct allegation of
bribery beyond the unsubstantiated suspicions of Mr King. Dr Bradshaw’s own
recollection of the matter was not very clear. When he was interviewed by a
Commission investigator he believed his reason for supporting the rezoning
was that there was no town planning reason why it should not be approved. He
said most of the Councillors were initially quite happy with the proposal but
then the school started to stir up opposition. It was then pointed out to
Dr Bradshaw that he had initially voted against the application. He then said
he could not recall why he changed his mind but offered some explanations
nonetheless. Dr Bradshaw said if there was a lot of public opposition to a
proposal the usual move was to either defer the application or stop it until
Council had time to consider it. He also suggested that if a proposal came too
close to an election Council would just block it because “(Y)ou couldn’t get any
sense out of anyone until after the election”.
4.6.5
Dr Bradshaw said he had no recollection of Masterkey but he
could remember Mr Dwyer. He admitted that Mr Dwyer had telephoned and
spoken to him after the first application was rejected but he could not recall
what was said. Dr Bradshaw also said he dropped into Mr Dwyer’s business
premises to talk to him about helping with an election campaign. He said he
did not think Mr Dwyer ever helped him with funds but said he was not really
sure. Dr Bradshaw denied he was ever offered money by Mr Dwyer to vote in
favour of the amendment and said there was no need for Mr Dwyer to pay him
as he would have voted for it anyway. He also denied lobbying other
Councillors to support Masterkey’s development. Dr Bradshaw said he never
provided a consultancy service to Mr Dwyer or his company; the money paid
must have been an election donation because he was pro-development.
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4.6.6
The only evidentiary links between the payments to Mr King and
to Dr Bradshaw are the timing, the amount, the fact that they were both
described as something they were not and they were both treated in the same
way in the books of Masterkey. Those, certainly suspicious, coincidences are
not, however, sufficient to provide a basis for me to conclude that because the
payment to Mr King was a bribe so must be the payment to Dr Bradshaw. The
essential difference between the two payments is that Mr King admits the
payment to him was a bribe. Dr Bradshaw makes no such admission. There is,
in my view, insufficient evidence on which to base any finding that the payment
to Dr Bradshaw by Masterkey was in corrupt.
4.6.7
I have elsewhere in this report expressed the view that it is
improper for a councillor to solicit an electoral donation from a developer
shortly after the Council has approved a controversial development for the
donor. The conduct is even more inappropriate when, as was the case here,
the councillor receiving the donation has supported the development. Such a
situation gives rise to a perception of corruption and concerns as to the
integrity of the councillor who receives a donation in such circumstances. I
note, however, that the conduct was not prohibited by the Local Government
Act 1960.
4.6.8
As Dr Bradshaw was not given an opportunity to respond to the
possibility of an adverse finding arising out of his soliciting and acceptance of
an election donation from Masterkey I am not able to make any finding as to the
propriety of that conduct.
4.6.9
In reaching these conclusions I have read and had regard to the
lengthy submissions filed with the Commission by Counsel on behalf of
Mr Dwyer, Mr Saraceni and Mr Bryant.
4.7

Summary of Findings

4.7.1
In relation to the matters considered in this chapter, I record the
following findings:
(a)

There is no evidence before the Commission which could support
a finding that Mr Saraceni, Mr Bryant or Mr Auret were personally
involved in any corrupt or improper activity.
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(b)

Mr Colin Dwyer offered a bribe to Mr King, Mr King accepted that
bribe, provided the service sought in return and accepted the
money when it was paid. The transaction was corrupt on the part
of both Mr Dwyer and Mr King.

(c)

There is insufficient evidence on which to base any finding that
the payment by Masterkey to Dr Bradshaw was corrupt or
improper.
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5.1

The Allegation

5.1.1
This line of inquiry concerns another allegation made by Mr David
King in the course of his interview with Mr Bates in September 1994. Mr King
expressed the allegation to those gentlemen in the following terms:
“The next one was in 1989. ... There was a proposal put up to
council for a rezoning of the Padbury Shopping Centre in
Warburton Avenue. I was approached by a guy called Brian
McGibbon, who was a protege of Ted Hodgkinson. ...
Some mob of farmers or whoever it was - somebody put an
application that subject to rezoning of part of the site for a service
station, they would buy the shopping centre. Brian came to me and
said: “Dave”, you know, nudge, nudge, wink, wink. ‘There’s
$10,000.00 here for you if we can get this site through’. I said:
‘Look, Brian, no problem. You’ve got my vote’. I was on the
council at that stage. There were a couple of vacancies and I’d got
a couple of people I was supporting. I said: ‘Look, you give us a
hand. We’ll get these two people elected and literally, with the
hands I can get put up on the council you’ll have your rezoning’.”
The person concerned with the application was not, in fact, named McGibbon;
it was Mr Brian McCubbing.
5.1.2
The Commission has investigated this line of inquiry pursuant to
items 1(c) and (d) of the terms of reference.
5.1.3
Mr King was examined on his allegation before this Commission.
He said he was approached by Mr McCubbing around the time of the 1989
Council elections. Mr King was not himself standing for election in that year but
he said he was actively supporting the candidature of two other candidates,
Mr Robert Holl and Mr Stephen McMahon. He said Mr McCubbing came to see
him and told him he wished to help with the election of Mr Holl. According to
Mr King, Mr McCubbing also said that if Mr King supported him to get approval
for the petrol filling station development in the Padbury shopping centre there
would be “I think it was $5000.00” in it for him. Mr King said he could not recall
whether the sum offered was $5000.00 or $10,000.00.
5.1.4
Mr King said the money offered to him by Mr McCubbing was a
bribe, which he accepted. He said the petrol filling station was not approved by
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Council because of intense public opposition and, for that reason, the money
was never paid to him. Mr King also said Mr McCubbing, or those he
represented, donated $2000.00 towards the election campaigns of Mr Holl and
Mr McMahon. He was asked:
“What was said?---That I'm supporting Robert Holl and the other
guy, I can't remember his name. ‘If these two guys get elected to
council, then I'll talk to them about supporting the proposition for
the service station and, with the rest of the people that are on
council that I know, we should be able to get it through’, and he
subsequently gave $2,000.00 to Hargrave Coppin.”
Mr King could not remember if whether the $2,000.00 was to be deducted from
the money promised to him by Mr McCubbing if the Council approved the petrol
filling station.
5.2

Mr McCubbing’s Evidence

5.2.1
Mr Brian McCubbing was called to give evidence in response to
Mr King’s allegation. He said that at the relevant time he was a valuer and
property consultant and recalls being introduced to the Padbury shopping
centre project by Mr Peter Statham of Statham Cook Real Estate.
Mr McCubbing said Mr Statham had a client who had a contract to purchase
the shopping centre which was conditional upon approval being granted by the
Council to develop a petrol filling station as part of the shopping centre
complex. He said he was not sure but believed the conditional purchaser was
the Bromac group of companies. Mr McCubbing said his role for the
conditional purchasers was to try to maximise their return on the site. He said
he received his instructions from Mr Statham and stood to receive, as
remuneration for his efforts, a proportion of Mr Statham’s fee but only if the
application to the City succeeded and the sale and purchase was completed.
Mr McCubbing said his task was to coordinate the consultants, deal with
technical staff from the City and speak to and engender support from ward
Councillors in the area.
5.2.2
Mr McCubbing said he has never offered or given any financial
assistance to Mr King or to any Wanneroo Councillor. He said he was no more
than a consultant on the project and had no authority to offer anybody any
money. Mr McCubbing recalled dealing with three of the four south-west ward
Councillors; Councillors Freame, Major and King. He could not recall the name
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of the fourth Councillor but said he spoke to each of the four on several
occasions. Mr McCubbing said he spoke to Mr King on the telephone a
number of times but did not recall ever meeting him personally to discuss the
Padbury shopping centre. He said his conversations with Mr King were
primarily concerned with the petrol filling station.
5.2.3
Mr McCubbing said that some time later in 1990, some months
after speaking to Mr King about the Padbury shopping centre proposal, he met
Mr King personally. He said the meeting occurred after Mr King asked him
whether he would be prepared to assist with Mr Holl's election campaign.
Mr McCubbing said he agreed and “rang on the phones one afternoon for
(Mr Holl) for several hours”.
5.2.4
Mr McCubbing said he was not aware that any electoral donation
was made to either Mr Holl or Mr King. He said that apart from handing out
some how to vote cards in an election in South Perth when he lived in Como,
the Holl election campaign was the only election in which he had ever been
involved. He said he had little interest in local government and always
considered it was something you have to tolerate.
5.2.5
I did not find Mr McCubbing’s reasons for so uncharacteristically
assisting Mr Holl with his campaign convincing. As at May 1990 the only
project with which Mr McCubbing could remember being involved in the City
was some negotiations in relation to the Belridge shopping centre.
Mr McCubbing said he was not living in Wanneroo at the time. He said the
reason he became involved in the whole campaign was because he had found
the City staff delayed inordinately in the time it took to process applications,
that they were “non-responsive to having dialogue” and were generally not very
cooperative. He thought Mr Holl, who had a substantial home building
business, would be a good representative on the Council. He knew nothing
more about Mr Holl than his status as an apparently successful businessman in
a competitive industry.
5.3

Conclusions

5.3.1
The Commission has been unable to find any evidence of the
payment of $2,000.00 which Mr King claims was paid by Mr McCubbing to the
printers, Hargrave Coppin. There is consequently a direct conflict between the
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evidence of Mr King and Mr McCubbing. Mr King’s allegation is, of course,
extremely serious and there is no corroboration for it whatsoever. Mr King has
admitted to exaggerating on a number of occasions in the course of his
interview with Mr Bates. He also agreed he had not been careful in answering
questions put by Mr Bates and agreed that he thought it would be to his benefit
to “sling as much mud as possible”. However, while giving evidence to the
Commission Mr King was on many occasions reluctant to admit wrongdoing,
despite the fact that he has been granted an indemnity from prosecution on all
matters disclosed to Mr Bates. He has consistently maintained that this
particular allegation is true. He also readily conceded the alleged offer of
payment was a bribe, and that he agreed to accept it as such, which made the
evidence as much against his own interest as that of Mr McCubbing. No
motive for Mr King wishing to damage Mr McCubbing has been disclosed in the
evidence.
5.3.2
On the other hand, Mr McCubbing was emphatic in his denial of
Mr King's allegation. He was a consistent and plausible witness and I had no
difficulty with his demeanour. The one issue on which I believe Mr McCubbing
was not being entirely candid with the Commission, concerning his reasons for
assisting Mr Holl with his election campaign, is peripheral to the substance of
Mr King’s allegation. I would not, however, even consider making a finding that
Mr McCubbing offered a bribe to Mr King on the uncorroborated, disputed
evidence of Mr King alone. Counsel for Mr McCubbing has submitted that
Mr King’s evidence is of such little worth that I should make a positive finding
that Mr McCubbing did not offer a bribe to Mr King. As I have noted, there are
aspects of Mr King’s evidence in this instance which preclude me from
discounting it entirely notwithstanding there is no evidence to corroborate his
allegation. I find there is insufficient evidence to support a finding of corruption
against Mr McCubbing.
5.4

Alleged Threats by Council Staff

5.4.1
In the course of this inquiry, a memorandum from Mr Lex Barnett
of The Maddestra Rowe Partnership to Mr McCubbing, dated 6 August 1990,
was admitted into evidence. The Maddestra Rowe Partnership was the firm of
planners acting for the clients of Mr McCubbing and Mr Statham. Mr Barnett
was a consultant to the firm who worked on the Padbury shopping centre
project. The memorandum is headed “Padbury Petrol Filling Station - Appeal”
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and canvasses the possibility of appealing against Council’s rejection of the
clients’ application for approval of the filling station.
The handwritten
memorandum contains the following paragraphs:
“Further retail extensions.
I was advised by Tim Korevechi from Council that the City Planner
has said that he will approve the further extension proposal (44m2
approx.) provided no appeal is lodged in relation to the (petrol
filling station).
If an appeal is lodged, the extension proposal would be submitted
to Council, and I suspect it will carry a recommendation of refusal.
This perhaps makes a decision on if and when to appeal easier.
Our present appeal advantage is offset by the threat on the retail
application. Assuming that the retail extension is of reasonable
importance and given that approval is fairly well assured, deferral
of the appeal now becomes the appropriate course of action.”
5.4.2
The proposition recorded by Mr Barnett operates at two levels.
First, it was said that the City Planner had offered to approve the further
extension proposal if no appeal was lodged. That offer, positively stated, would
have been improper, but not grossly so. It is, however, implicit in the
statement, and Mr Barnett clearly took the implication, that if an appeal was
lodged the further extension would not be recommended. That is a threat and
if it was in fact conveyed it was, in my view, most improper.
5.4.3
Mr Barnett said he recalled working on the Padbury shopping
centre project in 1990 while working for The Maddestra Rowe Partnership as a
planning consultant. He recalled dealing with Mr McCubbing, who was acting
on behalf of the developer. He also recalled having some dealings with
Mr Timothy Koroveshi and Mr John Humphreys at the Planning Department of
the City but he could not recall any dealings with Mr Oscar Drescher.
Mr Barnett had no independent recollection of how he came to write the
memorandum or of any conversation with Mr Koraveshi. He could only say that
he could think of no reason why his memorandum would not accurately reflect
what he was told. As a planning consultant he could think of no good planning
basis for tying the extension of the shopping centre to an agreement not to
appeal the decision on the petrol filling station.
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5.4.4
Mr Koroveshi was a planning officer with the City at the time. He
could not recall the applications in respect of the Padbury shopping centre nor
could he recall dealing with Mr Barnett. He had no recollection of receiving an
instruction from Mr Drescher nor of speaking to Mr Barnett in the terms
described in the memorandum. Mr Koroveshi also could see no valid basis for
tying the approval to extend to an agreement not to appeal if that in fact
occurred. He did not recall a requirement of the kind referred to in the
memorandum ever being imposed on any developer.
5.4.5
The City Planner, Mr Drescher, said he could not recall ever
saying to Mr Koroveshi words to the effect ascribed to him in Mr Barnett’s
memorandum. He said the Planning Department did not particularly care
whether an applicant appealed or not. Mr Drescher was unable to see that the
Planning Department would impose a condition of the kind referred to in the
memo since the shopping centre extension was a matter independent of the
petrol filling station. He agreed that if such a condition was imposed, it would
be inappropriate and would constitute an improper threat to a developer.
5.4.6
Mr McCubbing, who now describes himself as a property
developer, investor and consultant, saw nothing unusual or untoward in such
an ultimatum. He gave the following answers on this issue:
“I don't want to push it too much, Mr McCubbing, but have you ever,
in your experience in dealing with councils, had a proposition like
that put to you?---Several times a year.
Where if you desist in doing something they will approve something
else?---Yes, several times a year in all local authorities.
Is that, in your experience, something that commonly happens in
the planning process?---Correct.
And is that any particular councils, or does it range across a
number of councils?---Pretty consistent.”
5.4.7
The understandable inability of any witness to independently
recall anything about the contents of the memorandum leaves the document
itself as the only evidence that the City Planner in fact imposed the condition.
No witness has specifically refuted the words were said although Mr Drescher
said that he would not, as a matter of practice, impose such a condition. If
Mr McCubbing is correct in his evidence of the practice of councils’ planning
departments then the evidence of the other planners as to the likelihood and
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propriety of the Planning Department imposing such a condition is
disingenuous.
5.4.8
The memorandum stands as a reasonably contemporaneous
record of a conversation between Mr Koroveshi and Mr Barnett. It’s veracity
depends, however, on the accuracy of Mr Barnett's recording of what was said.
There is also a risk that Mr Koroveshi may not have accurately passed on the
advice of the City Planner although the nature of the communication would, I
expect, be difficult to confuse. Further, I do not know whether Mr Koroveshi
received the advice directly from Mr Drescher or through an intermediary within
the Planning Department. On the evidence of Mr Drescher and Mr Barnett, it is
clear that if the memo is accurate the offer to approve the shopping centre
extension on condition the developer not appeal the Council decision, in
relation to the petrol filling station, was an improper threat. Both witnesses
agreed there was no planning basis for such a condition.
5.4.9
The memorandum was written too long ago for the people
involved to be able to give any accurate evidence as to the circumstances in
which it was written. It is apparent the advice it contained did not evince any
memorable outrage or activity on the part of either the writer or recipient and
was not memorable on that account. I am unable to find to the requisite
standard that the threat was made. I can only observe that the imposition of
such an ultimatum would constitute quite improper conduct on the part of a City
Planner or any member of a municipal planning department. As I have noted,
Mr Drescher agreed with that proposition.
5.5

Summary of Findings

5.5.1
In relation to the matters considered in this chapter, I record the
following findings:
(a)

There is insufficient evidence to substantiate Mr King’s allegation
of corruption against Mr McCubbing.

(b)

If the memorandum from Mr Lex Barnett to Mr McCubbing dated
6 August 1990 was accurate, the offer to approve the shopping
centre extension on condition the developer not appeal the
Council decision in relation to the petrol filling station was an
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improper threat. However, the only evidence of such a threat is
the memorandum itself. The memorandum is insufficient evidence
on which to base a finding that the threat was made.
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CHAPTER 6

BUCKERIDGE - CONCRETE BATCHING PLANT
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6.1

Introduction

6.1.1
Like so many of the allegations which this Commission has
investigated, the allegation concerning the efforts of Mr Leonard Buckeridge in
1990-91 to obtain approval from the Council to install a concrete batching plant
originated with Mr David King while he was in gaol. In chronological order, the
matter was raised on the following occasions:
(a)

To Mr Barry Corse

6.1.2
As more fully described in chapter 2 of the Interim Report,
Mr Barry Corse went to visit Mr King at the Armadale lock-up on 1 July 1994.
On his return to the Ministry of Justice, Mr Corse wrote the memorandum which
is Annexure 3 to the Interim Report. The memorandum purports to record the
discussion between Mr King and Mr Corse on 1 July 1994. At the time the
Interim Report was published, in August 1996, the investigation of this matter
was proceeding and the item relating to Mr King’s allegations concerning
Mr Buckeridge was prohibited from publication. It reads as follows:
“3.
Money was collected from one of the heavyweights and
richest men in this town, with National connections - Len Buckridge.
Note: Amongst other things this is the person allegedly behind the
Wanneroo cement fiasco.”
(b)

To Mr Brian Lawrence

6.1.3
Mr Brian Lawrence, Manager of the Intelligence Unit of the
Ministry of Justice, also visited Mr King at the Armadale lock-up on 7 July 1994.
Mr Lawrence also wrote a memorandum to the Director General of the Ministry,
dated 11 July 1994, recording his discussion with Mr King. The entry relating
to Mr King’s allegation concerning Mr Buckeridge reads as follows:
“3.
Colin EDWARDS is alleged to have received $7,000:00 in
cash from businessman Leonard Walter BUCKERIDGE for
planning approval for a Cement Batching Plant. KING states that
he had meetings with BUCKERIDGE who told him (KING) that he
(BUCKERIDGE) had given $7,000:00 to Colin EDWARDS and that
$500:00 was for KING to help with his council election campaign.
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KING states that when he approached Colin EDWARDS about the
$500:00 as promised by BUCKERIDGE, he was told by Colin that
Doctor Wayne BRADSHAW had the money.
When KING
approached BRADSHAW, he was told that he had given the money
to Colin EDWARDS.”
(c)

To Mr Bates

6.1.4
When Mr King was interviewed by Mr Bates in September 1994
he elaborated at some length concerning his alleged contacts with
Mr Buckeridge, over almost four pages of transcript. Mr King raised the matter
in the following way:
“MR KING: Oh, yes. Look, in 1991, February March time, I
telephoned Len Buckeridge at Atlas Concrete, because he had
promised me a $500.00 donation towards my re-election campaign.
At the time there was an application at the council to build an
underground batching plant for him at Neerabup. Len Buckeridge
has personally come to my house on two occasions to discuss this
with me, and being an engineer I could see absolutely no problem
with it whatsoever.
It had been rejected on a couple of applications by the council, and
Len Buckeridge being the determined man that he is, was going to
win come hell or high water. He then told me that he had given to
Wayne Bradshaw $7,000.00 which was to be divided between
candidates who would support his application on the council. ...”
Mr King said that in the first instance Mr Buckeridge had telephoned him. He
was then asked by Mr Bates what Mr Buckeridge had said to him and replied:
“The conversation was that “You support me and I’ll support you.
You give me your vote and there’s five hundred bucks for you.”
6.1.5
Mr King told Mr Bates he then approached Dr Bradshaw and
asked for $500.00 from the $7,000.00, for his campaign. He said Dr Bradshaw
told him he did not have the money, “Colin’s got it”. Mr King said he then
confronted Mr Edwardes who told him he had given the money back to
Dr Bradshaw. He said Dr Bradshaw was then in New Zealand and by the time
he returned the election was over and both Mr King and Dr Bradshaw had been
defeated. Mr King said Dr Bradshaw told him he did not have the money and
said “(I)ts cost me this much on her campaign and this much on my campaign.
Its all bloody gone”. Mr King said he then rang Mr Buckeridge who expressed
regret that Mr King had not been re-elected. Mr King said he asked about his
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$500.00 and was told “(W)ell, look, I’ve given the money to Bradshaw. I don’t
know how he spent it”. Mr King then told Mr Bates:
“At that, I didn’t get anything. That money was all nothing short of a
bribe from Buckeridge to get his bloody batching plant.”
6.1.6
As a preliminary observation on the circumstances in which these
accounts were given by Mr King, I note that at the time he was attempting to
negotiate his way out of gaol. The Commission is aware from other
investigations that a number of the allegations of corruption he made to
Mr Bates were entirely without foundation. No doubt Mr King believed that the
extent of corruption he disclosed to the police would be taken into account
when the level of his co-operation was considered by the authorities. The
Commission is also aware that Mr King does not confine himself to the truth
when he believes it is in his interests to deviate. Nonetheless, the allegation
was made, it was released into the public domain and widely disseminated.
The issue raised by the allegation is whether Mr Buckeridge attempted to
influence the decision of Council by paying money to councillors and whether
Mr King, Dr Bradshaw, Mr Edwardes or any other councillor agreed to or did
receive a sum of money in return for their support. The Commission has
investigated the matter as fully as is reasonably practicable, pursuant to items
1 (c) and (d) of the terms of reference.
6.2

Mr Leonard Buckeridge’s Application to Council

6.2.1
By letter dated 17 January 1990, signed by Mr Buckeridge as
director, Merman Pty Ltd applied to the Council for approval to commence
development of a builder’s service centre at Lot 80, Winton Road, Joondalup.
The service centre was to include a concrete batching plant, said to be of
unique design in that “it is totally enclosed within an industrial type building”.
Mr Buckeridge asked the City Planner to treat his application as urgent and
referred to the injurious effect on his company of not having the facility in
operation. At the time, the land in question was zoned “service industrial”
which meant it was suitable for light industry, professional service or trade.
6.2.2
According to Mr King, Mr Edwardes and Mr Dammers, there were
concerns among ratepayers and councillors about the suitability of the batching
plant for the location Mr Buckeridge proposed. Mr Buckeridge considered
these concerns were mainly on the part of Council but the minutes refer to
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petitions from concerned ratepayers so there must have been some public
concern. The matter first came before the Town Planning Committee on
14 February 1990 when it was deferred to the February meeting of Council
pending legal advice on the interpretation of the Town Planning Scheme and
certain other investigations. In his report to Council dated 23 February 1990
the City Planner, Mr Drescher, referred to the legal advice received and
expressed the view that a concrete batching plant was not a light industry.
Rather, he believed it should be classified as general industry and therefore
prohibited in an area zoned service industrial. For that and other reasons
Mr Drescher recommended the application be refused.
6.2.3
At the Council meeting on 28 February 1990 Councillor
Bradshaw, seconded by Councillor Moloney, moved a motion to approve the
application by Merman Pty Ltd, contrary to the advice of the City Planner. The
motion was lost. Most unusually, the minutes do not record any other motion
being passed to deal with the matter.
6.2.4
At its meeting on 14 March 1990 the Town Planning Committee,
on the motion of Councillor Freame, seconded by Councillor Marwick, resolved
to recommend to Council that the application be refused and that Merman Pty
Ltd be advised to submit a fresh application for a builders service centre which
did not include a concrete batching plant. The full Council meeting on
28 March 1990 did not follow that recommendation and, on the motion of
Councillor Edwardes, seconded by Councillor Marwick, resolved to defer the
matter to the May meeting of the Town Planning Committee, pending receipt of
information to be obtained by Councillor Dammers. Councillor Dammers had
undertaken to examine an operational covered concrete batching plant during a
visit to the United Kingdom. The minutes do not record what information, if
any, Mr Dammers passed on to his Council colleagues on his return. It is,
however, clear from the evidence of Mr Dammers and Mrs Freame, that
Mr Dammers formed a negative view of the merits of Mr Buckeridge’s
application while he was away. Mrs Freame recalls Mr Dammers advising
Council that the safeguards for the operation of the plant were not satisfactory.
6.2.5
At its meeting on 30 May 1990 Council, on a motion from
Councillor Major seconded by Councillor Dammers, accepted the
recommendation of the Town Planning Committee and resolved to refuse the
application and advise Merman Pty Ltd to submit a fresh application for a
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builders service centre which did not include a concrete batching plant.
Mr Buckeridge told the Commission that, at the time, he was not interested in
building a builders service centre without a batching plant.
6.2.6
It seems attempts were made to find an alternative location for the
batching plant. At its November 1990 meeting, on the motion of Councillor
King seconded by Councillor Wayde Smith, Council accepted the
recommendation of the Town Planning Committee and approved the use of a
portion of Lot 22, Flynn Drive, Neerabup for the purposes of a concrete
batching plant, subject to a number of conditions. Lot 22, Flynn Drive,
Neerabup was a site owned by the City and the City Planner was keen for
Mr Buckeridge to buy the land and build the batching plant there. While
Mr Buckeridge initially accepted that proposal, he quickly determined that the
distance from the site to the end users would be too great and did not proceed.
6.2.7
The minutes of the Town Planning Committee for 13 February
1991 disclose that Mr Buckeridge, with a consultant and colleague, addressed
the Committee concerning an alternative location for the concrete batching
plant. The Committee still resolved to recommend to Council that the
application be refused but that Council should indicate to the applicant it would
be prepared to consider an application for a batching plant at an alternative
location. Councillor Beverley Moloney dissented from the motion. At the
meeting of Council on 27 February 1991 Councillor Bradshaw moved, and
Councillor Freame seconded, a motion not to adopt the Committee’s
recommendation and to approve the application. The motion imposed a
condition that the applicant post a $250,000.00 bond to ensure the batching
plant could be removed if local complaints were considered to be warranted by
Council and the Environmental Protection Authority. The motion was carried by
an absolute majority.
6.2.8
Mr Buckeridge’s victory was shortlived.
The next day
Councillor Dammers lodged a notice of motion to rescind the motion approving
the batching plant. At the next council meeting, on 27 March 1991, in the
absence of Dr Bradshaw, Councillor Dammers, seconded by Councillor
Edwardes, moved a motion to rescind the motion carried by an absolute
majority on 27 February 1991. The minutes also record receipt by Council of
two petitions opposing the construction of a concrete batching plant on Lot 80,
Winton Road, Joondalup, one with 500 signatures and the other with 41
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signatures. The motion was carried and Mr Buckeridge was, once again,
without approval to construct his batching plant. The resolution also referred
the current application and any subsequent modified applications for a
concrete batching plant from Merman Pty Ltd to the Town Planning Committee.
6.2.9
The matter was next before Council in June 1991, after the May
council elections at which Councillors Bradshaw and King were defeated. The
matter was deferred in June 1991 but the application was again refused by
Council in July 1991. Mr Buckeridge made further applications which were
rejected but in July 1993 his company, General Bulldozing Pty Ltd, obtained
ministerial approval to construct a batching plant at a location in Quinn’s Road,
Neerabup.
6.3

Mr David King’s Allegations

The Bates Interview
6.3.1
If Mr King’s account of the arrangement he reached with
Mr Buckeridge is accurate then there is no doubt both the arrangement and the
payment to Dr Bradshaw, which included $500.00 for Mr King, were corrupt. It
would not matter if the payment was described as an election donation or not.
It would be a promise to confer a direct financial benefit to a councillor and the
payment of that benefit in return for his vote on a matter beneficial to the
person offering and paying the money.
6.3.2
Mr King’s first conversation must have been before FebruaryMarch 1991 because, on his account, he telephoned Mr Buckeridge at that time
to remind him of his agreement. He said the batching plant application was
then before Council, although at another stage in the interview he said it had
been withdrawn. Mr King said Mr Buckeridge thought certain people would be
re-elected so he would withdraw the application for the April 1991 meeting and
resubmit it following the elections. According to Mr King, that is the way things
are done.
6.3.3
The second conversation with Mr Buckeridge which Mr King
described to Mr Bates is not so obviously related to a payment in return for a
reward. Mr Buckeridge was said by Mr King to have told Mr King that he had
given Dr Bradshaw $7,000.00, which was to be divided between candidates
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who would support his application on Council. When Mr Bates asked Mr King
whether Mr Buckeridge had indicated what the $7,000.00 was for, Mr King
replied “(I)t was to cover ... to assist candidates that were going to support him
with his batching plant”. While the quid pro quo is less precisely stated, if
proved I would have little doubt that such an agreement and payment were also
corrupt.
6.3.4
However, Mr King had considerable difficulty maintaining
consistency with his story. The key aspects of his account to Mr Bates are as
follows:
(a)

Mr Buckeridge went to Mr King’s house on two occasions, at
unspecified times, to discuss the batching plant;

(b)

At some point before February-March 1991, Mr King was offered
$500.00 in return for his support for the batching plant application;

(c)

Mr King telephoned Mr Buckeridge in February-March 1991 to
remind him of his promise to pay $500.00. Mr Buckeridge told him
$7,000.00 had been given to Dr Bradshaw to assist candidates
who were going to support him with his batching plant;

(d)

Before the election Mr King asked Dr Bradshaw for $500.00 and
was told Mr Edwardes had the money. Mr King then spoke to
Mr Edwardes, he says around February-March 1991.
Mr Edwardes told him he had given the money back to
Dr Bradshaw.

(e)

After the election Mr King spoke to Dr Bradshaw who said he had
spent all the money. Mr King then telephoned Mr Buckeridge to
complain that he had not received his $500.00 from Dr Bradshaw.

The Interview with Detective Sergeant Gage
6.3.5
On 19 October 1994 Mr King was interviewed by Detective
Sergeant Kim Gage. At that time he told Mr Gage he had met Mr Buckeridge
personally on either two or three occasions, either at his own house or at
Mr Buckeridge’s office or factory. Mr King said Mr Buckeridge came to see him
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in August, September or October 1990 because he wanted to build a concrete
batching plant at Joondalup. Furthermore, he said it was decided, probably
around February 1991, that Mr Buckeridge would not put his application back
before Council again until after the 1991 elections because Dr Bradshaw had
told him “(L)ets get the elections over and done with. If we get rid of people
who were opposed to it on Council - we will get re-elected again and we’ll have
the numbers, you’ll have your development”.
6.3.6
Mr King had not, before this interview, attributed to Dr Bradshaw
the suggestion that he should withdraw the application until after the election.
Mr King also related only one conversation with Mr Buckeridge in connection
with a donation prior to the election. He told Mr Gage he rang Mr Buckeridge
prior to the election and asked him for a donation to his campaign. Mr King
said Mr Buckeridge replied “(L)ook, I’ve given to Bradshaw $7,000.00 and I’ve
told him he’s got to give you $500.00 out of that”. On this version there is only
one conversation instead of the two he related to Mr Bates. Mr King also went
on to say to Mr Gage that before the election he rang Mr Buckeridge to ask
where the $7,000.00 was and Mr Buckeridge told him he had given it to
Mr Edwardes. He said he then spoke to Dr Bradshaw who said Mr Edwardes
had the money. Mr King said he then rang Mr Edwardes who “went into a mad
bloody panic” and said “I’ve not got it; Wayne’s got it now”.
6.3.7
The words used by Mr King in his interview with Mr Gage clearly
imply that while Mr Edwardes was saying he did not have the money at that
time, he did have it at some earlier time. This implication is confirmed later in
the interview when Mr King said Mr Edwardes told him he had given the money
back to Dr Bradshaw. Mr King told Mr Gage that after the election he spoke to
Dr Bradshaw who said the money was all gone. He said he also spoke to
Mr Buckeridge and complained that he had never received the $500.00.
Mr King said Mr Buckeridge effectively told him that as far as he was
concerned the money was paid and Mr King would have to get it from
Dr Bradshaw.
6.3.8
The differences between this account and Mr King’s interview with
Mr Bates are these:
(a)

The first contact with Mr Buckeridge was between August and
October 1990, which was not mentioned to Mr Bates.
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(b)

Mr King alleges Dr Bradshaw suggested to Mr Buckeridge the
application be withdrawn pending the election.

(c)

There was one conversation with Mr Buckeridge concerning a
donation of $500.00, the same conversation in which he told
Mr King he had given $7,000.00 to Dr Bradshaw.

(d)

Mr King had also added to the version he gave to Mr Bates that
Mr Buckeridge had told Dr Bradshaw Mr King was to get $500.00
from the $7,000.00. He also elaborated that he was told by
Mr Buckeridge he had given the money to Mr Edwardes.

(e)

Similarly, Mr King has elaborated on his account of Mr Edwardes’
reaction. He then had Mr Edwardes in a “mad bloody panic” when
he was asked about the money but he did not explain why
Mr Edwardes should have reacted in that way in those
circumstances.

Interview with Detective Inspector Young
6.3.9
Mr King was also interviewed in relation to this matter by
Detective Inspector John Young. It is not entirely clear when the interview took
place but the transcription provided to the Commission is dated 1 June 1994.
That date is almost certainly not correct because it is before the Bates interview
in September 1994, at a time when Mr King was not talking to police. In any
event, in that interview Mr King also alleged it was in late 1990 that
Mr Buckeridge first approached him for support for his concrete batching plant
development. He said Mr Buckeridge came to his house to drop off some
plans. Mr King said he had not previously met or heard of Mr Buckeridge but
maintained that Mr Buckeridge obviously knew he was a Liberal and that he
had sympathies towards private enterprise.
He said in all he met
Mr Buckeridge three or four times; at council twice and privately twice.
6.3.10
Mr King said to Mr Young that around election time Mr Buckeridge
told him he had donated $7,000.00 to Dr Bradshaw to distribute between the
candidates he thought would be sympathetic towards his development. He
said Mr Buckeridge also said Mr King would get $500.00 to help with his
election campaign. In this interview Mr King did not draw the direct connection
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between the $500.00 being offered in return for support and the batching plant
application he had drawn in the interview with Mr Bates. He said to Mr Young
he believed the payment was made in cash and, although he had no proof, he
believed the money first went to Mr Edwardes who then passed it on to
Dr Bradshaw. In the other two interviews Mr King stated that Mr Edwardes had
said he had given the money back to Dr Bradshaw, which was first hand
confirmation that Mr Edwardes did have the money and did pass it on to
Dr Bradshaw.
6.3.11
Mr King also told Mr Young he
him Mr Edwardes had the money.
He
Mr Edwardes he was very, very alarmed
Mr King made no mention of Mr Edwardes
Dr Bradshaw.
6.3.12
Mr Young:

contacted Dr Bradshaw who told
said that when he contacted
and denied having the money.
saying he had given it back to

The following points stand out from Mr King’s interview with

(a)

Mr King met Mr Buckeridge three or four times. He had never met
him before the first approach in late 1990.

(b)

As with the version he gave to Mr Gage, he recounts just one
conversation between Mr King and Mr Buckeridge during which
Mr Buckeridge said he had donated $7,000.00 to Dr Bradshaw
and Mr King was to get $500.00 of that sum.

(c)

There is no suggestion that Mr Buckeridge is buying Mr King’s
vote on the batching plant. The intent is simply a donation to
Mr King’s election campaign, a clear contradiction to the account
he gave Mr Bates.

(d)

Mr King asserts the belief that the money went to Mr Edwardes
and then to Dr Bradshaw, although he said Mr Edwardes denied
to him he had it, something he did not mention to either Mr Bates
or Mr Gage.

Mr King’s Evidence to the Commission on 8 May 1996
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6.3.13
On 8 May 1996 Mr King gave evidence before the Commission at
an in-camera hearing. He spoke of “the Len Buckeridge affair” which he
described in this way:
“Colin had told me that he’d received $7,000.00 from Buckeridge
and he’d given it to Bradshaw, and when I fronted Bradshaw about
it, Bradshaw said, “No, no, no, Colin’s got it,” and there just seemed
to be a little bit of shiftiness, to say the least, going on...
Whichever one of them had it, they were both ducking and diving
as to who’d got it and when they’d disposed of it.”
Mr King was then asked:
“Yes, but what, if anything, did Edwardes tell you about receiving
money from Len Buckeridge? --- He told me that he’d given it to
Bradshaw and when I fronted Bradshaw, Bradshaw said it had all
been spent.”
That is a slightly different version from the one he had just given and is more
consistent with what he had told Mr Bates.
6.3.14
Mr King’s account on this occasion contained a clear elaboration
on the role of Mr Edwardes not previously mentioned in any of the interviews.
Also, the statement that Mr Edwardes received the money from Mr Buckeridge
is quite different from his account to both Mr Gage and Mr Young.
Mr King’s Evidence to the Commission on 4 February 1997
6.3.15
Here, again, Mr King’s story changed. He first repeated the
assertion he made to Mr Gage, but not to Mr Bates, that he believed
Dr Bradshaw told Mr Buckeridge to withdraw his application and then resubmit
it after the May elections. Mr King said he based that belief on conversations
he had with Mr Buckeridge himself. When pressed, however, he could not
remember what it was Mr Buckeridge had said which supported that
conclusion.
6.3.16
Mr King said he had no previous dealings with Mr Buckeridge
before this application. He said Mr Buckeridge “made himself known to me” by
telephoning him in relation to the batching plant application which was before
Council. When Mr King was asked whether Mr Buckeridge had donated to his
election campaigns prior to that contact, Mr King said “(H)e had promised to but
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he never did”. So, contrary to his evidence a moment before, it appears the
contact concerning the batching plant application was not the first contact.
When pressed further, Mr King said he thought he had met Mr Buckeridge
around 1988 or 1989 concerning another matter.
He said he asked
Mr Buckeridge for a donation and Mr Buckeridge agreed to pay $250.00
towards his campaign but it was never paid. On that version, Mr Buckeridge
did not have to make himself known to Mr King in 1990; Mr King knew him
already.
6.3.17
Mr King also became very confused about his discussions with
Mr Buckeridge concerning donations to his election campaigns. He said that
after Mr Buckeridge telephoned him in 1990 he came to his house with some
plans he wanted Mr King to look at.
Mr King said he later went to
Mr Buckeridge’s office in Canning Vale and discussed the application in some
detail. Initially Mr King said there was no discussion about money but later he
said he may have mentioned the unpaid $250.00 to Mr Buckeridge. When
pressed he said he did not know when he raised the issue with Mr Buckeridge
but “I certainly raised it with him because when it was the election in 1991 and I
was up for election. I asked him for it and he promised to give me $500.00
towards my election campaign”. Mr King said he must have had a discussion
with Mr Buckeridge about the $250.00 forming part of the $500.00 because that
is what he told Mr Bates but, in fact, he had done no such thing. His
explanation was “(M)aybe I had forgotten about it”.
6.3.18
Mr King also said he telephoned Mr Buckeridge in May 1991 and
asked him where the $500.00 was. He said Mr Buckeridge told him he had
given $7,000.00 to either Dr Bradshaw or to Mr Edwardes and that Mr King
“was to get it from them”. Mr King was questioned about his lack of certainty
concerning the recipient of the money. He had stated clearly to Mr Bates,
Mr Gage and Mr Young that Mr Buckeridge had given the money to
Dr Bradshaw. Mr King then said he believed Mr Buckeridge had told him he
had given the money to Dr Bradshaw. He also said he spoke to Dr Bradshaw
who told him he did not have the money and that he had given it to
Mr Edwardes. Mr King was saying there that Dr Bradshaw had the money first
and then gave it to Mr Edwardes. That is a different story from the one he had
given Mr Bates, Mr Gage and Mr Young, where he had Mr Edwardes collecting
the money from Mr Buckeridge.
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6.3.19
Mr King said the money was given “to support those candidates
who (Mr Buckeridge) believed would support him for his batching plant”. He
considered the payment to be an electoral donation and a payment in return for
support. Mr King denied Mr Buckeridge had categorised or described the
payment in any particular way but then went on to suggest that Mr Buckeridge
had said he had given $7,000.00 to Dr Bradshaw for the campaigns of those
people who would support him. He said he considered Mr Buckeridge was
buying their support in terms of voting in favour of particular applications of his
and by having people like them on Council. Mr King denied Mr Buckeridge
offered to buy his vote for $500.00 and agreed that to do so would be an
outright bribe. He said he was not suggesting Mr Buckeridge had bribed him,
just that he thought something was not quite right and that is why he raised the
matter with Mr Bates. Mr King agreed that Mr Buckeridge had said “(Y)ou
support me and I’ll support you” but denied he had said “(Y)ou give me your
vote and there’s 500 bucks for you”. He agreed the additional words would
constitute a bribe. When it was pointed out to Mr King he had told Mr Bates
that Mr Buckeridge had used those words, he said the Bates interview was
incorrect.
6.3.20
Mr King’s account of his subsequent conversation with
Mr Edwardes is also not entirely consistent with his previous statements. He
said Mr Edwardes was withdrawn about the situation. Mr King said “(I)t was as
if he didn’t want me to know that he had it”. He said that feeling came from
Mr Edwardes’ mannerisms.
6.3.21
There are accuracy problems also with Mr King’s evidence of his
conversation with Dr Bradshaw after the election. He said Dr Bradshaw told
him he had spent all the money on the campaign and “I could go and whistle for
the $500.00”. Mr King said he then rang Mr Buckeridge who told him he,
Mr King, was of no use to him whatsoever after he and Dr Bradshaw had been
defeated in the election. This was not a comment he had ever previously
mentioned and, when pressed, Mr King admitted it was his perception and not
something Mr Buckeridge had actually said. He said he could not remember
what was said.
6.3.22
Mr King denied there were any discrepancies between the
versions of events he gave to the Commission on two occasions and the
version he gave to Mr Bates, but that denial is clearly incorrect. Mr King’s
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account of the whole incident has varied significantly between the several
occasions on which he has been asked to recount the details. While the
central thrust of Mr King’s allegation has remained constant, namely that
Mr Buckeridge offered him $500.00 which he was to retrieve from moneys
Mr Buckeridge had paid to Dr Bradshaw, the reasons for the payment, the
circumstances and the occasions on which it was discussed, vary markedly
between each version. The extent of the variations is such that I am left with
little confidence in the accuracy of the accounts, even discounting the fact that
Mr King is a person whose credibility before this Commission has been found
seriously wanting on previous occasions.
6.4

The Evidence of Others Involved

Mr Buckeridge
6.4.1
Mr Buckeridge’s evidence as to his approach to lobbying for
support for his application is curious. By the end of 1990 he had been unable
to obtain approval to build his batching plant. The best he had achieved was
approval at a location unacceptable to him and approval for development of a
builders service centre without a concrete batching plant, which he said was
also of no practical use. Mr Buckeridge disputed that he then decided he
needed some other assistance or a new approach in order to achieve greater
success, despite the fact that his situation clearly called for some such
variation. He did say that at that point he contacted councillors which could, of
course, be viewed as a fresh approach.
6.4.2
Mr Buckeridge said he visited Mrs Freame at her home. He said
she gave him a courteous reception but said she would not support his
application. Mr Buckeridge said he saw Mr Dammers and was given a rude
reception, with Mr Dammers throwing his application in the bin and declaring
that Mr Buckeridge was seeking an advantage over other concrete producers.
Mr Buckeridge said he never spoke to Mr Dammers again. He also saw
another councillor, who he thought was Mr Marwick, whom he described as
terribly rude and who instructed him to leave his drawings. Mr Buckeridge said
he also saw Dr Bradshaw on one occasion only but Dr Bradshaw did not
indicate his view of the proposal. He said he saw Mr Major, who did not give
any indication of his view either. He said he also spoke to Mrs Rundle and
Mrs Waters.
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6.4.3
Mr Buckeridge said he spoke to Mr Edwardes at his office but
Mr Edwardes told him he did not then have time to speak to him. He said he
left his drawings with Mr Edwardes and did not speak to him again.
Mr Buckeridge was not sure whether he spoke to Mr Carstairs. He said he did
not speak to Mrs Moloney, Mr Wayde Smith or Mr Duffy. Surprisingly,
Mr Buckeridge said he did not speak to Mr King. Thus, Mr Buckeridge had
attempted to contact eight of the 13 councillors. Of those eight, three had
indicated outright opposition, one was probably opposed and the attitude of the
others was unknown to Mr Buckeridge. The picture at that point cannot have
appeared to Mr Buckeridge to be at all encouraging. He did not have one
councillor who had indicated to him firm support for his application. One would
have expected Mr Buckeridge to have made sure he contacted the remaining
Councillors to ensure they were acquainted with the merits of his proposal but
he said he did not do so. He offered the explanation that “(I)t might have been
that its a lost cause. We would never get the numbers” but if that was his
thinking he did not act on it because he persisted with his application. It is
particularly curious that Mr Buckeridge did not attempt to follow up on his initial
contact with Mr Edwardes.
6.4.4
There is conflict between the evidence of Mr Buckeridge and
Mrs Freame as to Mrs Freame’s attitude to the proposal. Mr Buckeridge said
Mrs Freame was polite but negative when he attempted to persuade her of the
merits of his proposal and yet, by February 1991, she was sufficiently
supportive to second Dr Bradshaw’s motion to reject the recommendation of the
Town Planning Committee and approve the application. Mrs Feame told the
Commission she was always supportive of the application. She had no
recollection of any councillor changing his or her mind about the merits of the
matter. She denied ever meeting with Mr Buckeridge, other than when he
made his presentation to the Town Planning Committee. She said she met with
developers at her home most infrequently and would be likely to remember any
such meeting with Mr Buckeridge.
6.4.5
I do not believe Mrs Freame’s evidence detracts from
Mr Buckeridge’s credibility. There may well be errors in the recollection of
either or both of the witnesses as a result of the lapse of time between the
events concerned and the recollection they rely upon. Most probably
Mr Buckeridge is confusing Mrs Freame with another female councillor.
However, Mrs Freame’s evidence is not consistent with Dr Bradshaw, Mr King
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or Mr Edwardes actively soliciting support for Mr Buckeridge’s application
amongst their fellow Councillors. According to Mrs Freame, her mind was not
changed by them or by anyone else.
6.4.6
Mr Buckeridge said he did not believe he was told by
Dr Bradshaw, either directly or through a third party, that it would be in his
interests to withdraw his application and resubmit it after the elections. He
maintained his evidence on the question, even when it was pointed out to him
that in fact he had withdrawn and resubmitted his application.
6.4.7
It is also apparent from the documents in evidence that the delay
in commencing operation of the batching plant was costing Mr Buckeridge’s
company something like $2,500.00 per day. Clearly, putting legal and moral
issues to one side, a one-off payment of $7,000.00 to secure approval to
commence development would have been an insignificant sum to expend for
that purpose and certainly in Mr Buckeridge’s financial interests.
6.4.8
Mr Buckeridge is clearly a man who likes to succeed. In this case
he evidently believed he was entitled to succeed. His lack of success was
costing him a substantial amount of money. These factors, in combination,
provided a powerful incentive to Mr Buckeridge to take extraordinary steps to
achieve his objective. However, Mr Buckeridge told the Commission he does
not make improper payments to any person in authority anywhere, regardless
of the potential advantage to him, not simply because of the potential
consequences but also because of what he called “the principle of the thing”.
Mr Buckeridge denied he had ever paid a bribe to any person and said he feels
very strongly about people who act corruptly. That statement of general
practice and belief may well be genuine but it is not, of course, of great
assistance to this Commission which must be concerned with the evidence of
an improper payment in this instance.
6.4.9
In relation to Mr King’s allegations, Mr Buckeridge does not assert
that the payment made was a legitimate election donation, as do a number of
the targets of Mr King’s allegations of bribery. Mr Buckeridge denies payments
were made at all. Further, he does not merely deny that the particular
payments alleged by Mr King were made. He denies that he ever made any
payment to Mr King, Dr Bradshaw or Mr Edwardes or, indeed, that he has ever
made a donation at local government level. Mr Buckeridge denies every
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aspect of every variation of Mr King’s allegations. He said that there were no
conversations between himself and Mr King, that there was no offer of electoral
donations of $250.00, $500.00 or $7,000.00 and no offers of bribes in those
amounts or in any other amount.
6.4.10
Mr Buckeridge did describe an incident which could supply some
explanation for Mr King’s allegation. He said that on one occasion Mr King
came to his office and said he needed funds; he had either spent money for his
election campaign or was about to, and he wanted $500.00. According to
Mr Buckeridge, Mr King conveyed the impression that if he was paid $500.00
he could be persuaded to vote in Mr Buckeridge’s favour. He said he made it
clear to Mr King that he was not interested, and told Mr King to “piss off”.
Mr Buckeridge said Mr King left immediately.
6.4.11
It was put to Mr Buckeridge that refusing a request for a bribe in
such a fashion carried risks for the prospects of his application and he was
asked what action he took to protect his position. Mr Buckeridge said he did
not attempt to establish whether Mr King was a man of influence on Council,
nor did he report the approach to the police or to anyone connected with the
Council. He said he probably told someone about the approach but could not
remember who it was he told. Neither Mr Buckeridge’s secretary, Mrs Castley
nor Mr McKenzie, his architectural partner whose office is adjacent to
Mr Buckeridge, have any recollection of Mr King visiting the office.
Mr McKenzie has no recollection of Mr Buckeridge ever mentioning the incident
to him. Mr Buckeridge concedes now he should have reported the incident to
the police but said he did not do so because the allegation was “one on one”
and therefore very hard to prove.
6.4.12
If the incident occurred as Mr Buckeridge asserts, I have some
sympathy for his position. He may have believed he had alienated Mr King by
refusing his request but he risked causing much more damage to his position
by raising the allegation, being disbelieved or unable to prove it, and possibly
alienating the whole Council. That reasoning may well provide an explanation
for Mr Buckeridge not making a formal complaint but it does not explain why he
did not tell anyone else about the approach. I find it very difficult to accept that
if Mr Buckeridge did tell someone of the attempted bribe, he would not
remember who it was he told. I also find it difficult to accept that, if such an
approach was made by Mr King, Mr Buckeridge did not tell anyone. Those
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difficulties are insufficient, in themselves, to lead me to conclude that
Mr Buckeridge’s account of the approach by Mr King is untruthful, but cogent
evidence is required to prove such a serious allegation. I am not prepared to
find Mr King solicited a bribe on that occasion in the manner described by
Mr Buckeridge.
6.4.13
Overall, Mr Buckeridge’s evidence was essentially consistent and
credible. There was nothing in his demeanour to give rise to any concerns as
to his veracity. I have referred to minor concerns about Mr Buckeridge’s
explanations for not contacting all councillors and for not informing anyone of
Mr King’s alleged offer of a bribe but those concerns are insufficient to affect
his overall credibility. I find no support whatsoever for Mr King’s allegations in
the evidence of Mr Buckeridge or in his response to questioning before the
Commission.
Dr Bradshaw’s Evidence
6.4.14
Dr Bradshaw said he first became aware of Mr Buckeridge’s
intention to build a concrete batching plant in Wanneroo from reports provided
to him as Mayor and as a member of the Town Planning Committee of Council.
He said he had not previously met Mr Buckeridge and had not, at that time,
been approached by him, or on his behalf, to support the proposal.
Dr Bradshaw said he believed he spoke to Mr Buckeridge only once and that
conversation concerned the batching plant but by that time he had already
supported the application before Council. The City records do indicate that
Dr Bradshaw supported Mr Buckeridge’s proposal from as early as February
1990. He said Mr Buckeridge did not ask him to enlist the support of other
councillors and he does not believe he did lobby for support for his motion to
approve the application in February 1991.
6.4.15
Dr Bradshaw cannot remember whether he communicated his
support to Mr Buckeridge, although he believes he probably would have done.
As I have noted, Mr Buckeridge said he did not believe he did. The
Commission has learned from the way in which Dr Bradshaw conducted his
affairs over this period that he seldom kept his views to himself. It is likely he
told Mr Buckeridge he was supporting the proposal. Dr Bradshaw concurred
with Mr Buckeridge in denying he told Mr Buckeridge it would be in his interests
to withdraw his application and resubmit it after the election. He said he
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supported that approach in most circumstances but did not consider it
appropriate in this case. He did not satisfactorily explain why his normal
approach was not appropriate for the batching plant proposal.
6.4.16
More importantly, Dr Bradshaw denied asking Mr Buckeridge for
money to facilitate the election in May 1991 of people who would be more likely
to vote in favour of the application. He categorically denied having any
discussion with Mr Buckeridge about the payment of money. He did agree
Mr King telephoned him before the election, asking for money. Dr Bradshaw
said Mr King did that before every election and on each occasion he declined.
He otherwise denied every aspect of Mr King’s allegation.
6.4.17
There is one aspect of the manner in which Mr Buckeridge’s
application was dealt with by Council, up to and including the carriage of
Dr Bradshaw’s motion to approve the development in February 1991, that
needs some explanation. Up until February 1991 Councillors had never voted
in favour of the application unless the batching plant was excised or unless it
was to be in a different location. Dr Bradshaw said he believed he moved the
motion in February without discussing it with the seconder of the motion,
Councillor Freame, beforehand. He also moved the motion without any
additional information in support of the proposal and without first canvassing
support from any of his fellow Councillors. Dr Bradshaw explained that
behaviour by saying he simply stuck to his principles, believing that in time the
other councillors would come around to see the advantages of his point of view.
That explanation is difficult to accept, though Dr Bradshaw has on a number of
issues demonstrated a capacity to adhere doggedly to his point of view. It is
more difficult to imagine him not attempting to canvass support outside the
Committee and Council rooms. Why Dr Bradshaw felt so strongly about it in
the face of such determined opposition is a question which remains
unanswered?
Mr Edwardes’ Evidence
6.4.18
Mr Edwardes also disputed Mr King’s various accounts. In fact,
Mr Edwardes remembered very little about Mr Buckeridge’s application. He
could not recall his attitude towards the proposal but believed he did not have a
strong view one way or the other. He could not recall ever supporting the
application but does recall opposing it at some stage. Mr Edwardes had no
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recollection of how he voted in February 1991 when Council approved the
development on the Winton Road site but said he was in favour of the
rescission motion in March 1991, as evidenced by the fact that he seconded
Mr Dammers’ motion. He does not recall whether he spoke to Mr Dammers
about the matter.
6.4.19
Mr Edwardes did confirm that Mr Buckeridge came to his office
and left plans there but, consistently with Mr Buckeridge’s evidence, he has no
recollection of discussing the application with him. He denied ever discussing
political donations with Mr Buckeridge or requesting donations for himself or his
wife. Mr Edwardes said he never attended Mr Buckeridge’s house or business
premises, he was never offered money by anyone to support the batching plant
and he never collected money for Dr Bradshaw. As for Mr King’s account of his
conversation with Mr Edwardes concerning the whereabouts of the $7,000.00,
he said “(I)t didn’t happen then and its never ever happened and its quite
malicious”.
Mr Dammers’ Evidence
6.4.20
Mr Dammers gave evidence about the occasion when
Mr Buckeridge called on him at his office. He said Mr Buckeridge turned up
unannounced some time in March 1990. Mr Dammers said Mr Buckeridge was
lobbying for support and trying to explain the merits of his proposal. He said
Mr Buckeridge claimed to base his batching plant on one in the United
Kingdom and he informed Mr Buckeridge that he would be travelling to the UK
in a few weeks. Mr Dammers said he told Mr Buckeridge if he wished to give
him the address of the concrete batching plant there similar to the one he
planned to build, he would go to see it. Mr Dammers said Mr Buckeridge told
him he would go back to his office, obtain the address and telephone it through
to him but he never did.
6.4.21
That account was of a fairly amicable meeting but Mr Dammers
went on to say he felt uncomfortable with Mr Buckeridge. He said “I basically
told him during the conversation that I didn’t appreciate him turning up at my
office and I didn’t, you know, really want to get into the matter”. Mr Dammers
did say, however, that he did not turn Mr Buckeridge away and actually gave
him a hearing, discussed the matter with him and concluded by inviting further
contact of Mr Buckeridge providing the address of the batching plant in the UK.
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Mr Dammers said, while he felt uncomfortable, he did not terminate the
interview because Mr Buckeridge virtually walked straight into his office. He
said he asked him to leave “as quick as I could without being rude”.
6.4.22
There is, of course, a contradiction between Mr Dammers’
concern for the proprieties and the fact that he had a discussion with
Mr Buckeridge nonetheless.
Mr Dammers attempted to resolve that
contradiction by saying it was not much of a discussion. It is also clear that on
this account there was no discussion about bribes or money and no mention of
the cost of the application going through Council.
6.4.23
Mr Dammers was then asked about a note of a conversation he
had with an investigator from the Kyle Inquiry, on 5 March 1992. According to
the note, Mr Dammers said at that time that Mr Buckeridge visited
unannounced and asked what it would cost to get the plant through.
Mr Dammers is recorded as saying he told Mr Buckeridge to get out of his
office and that later Mr Buckeridge threatened to sue. Mr Dammers first told
the Commission he could not remember whether he spoke to the Kyle Inquiry in
1992 about Mr Buckeridge. When pushed on the contents of the note, the only
part he disagreed with was the part where he alleged Mr Buckeridge asked
what it would cost to get the plant through, the part which contains an
allegation of corruption. The threat to sue was in fact made subsequently
through Mr Buckeridge’s solicitors.
6.4.24
I do not believe the officer of the Kyle Inquiry recording the
conversation with Mr Dammers just happened to get the nub of the matter
wrong. In my opinion, it is more probable Mr Dammers did make the statement
and now seeks to deny it. If that is the case, Mr Dammers may have made the
statement untruthfully at that time and is now unwilling to repeat it, on oath. On
the other hand, he may believe the statement to be true but, for reasons known
only to himself, is not now prepared to pursue the allegation. For present
purposes, it does not matter why Mr Dammers made the allegation to the Kyle
Inquiry or why he now seeks to deny that portion of the conversation. I am
unable to afford any credence to the allegation on the strength of the note of
Mr Dammers’ conversation alone.
6.4.25
Mr Dammers also denied Mr Buckeridge’s evidence of their
conversation and the account described in the solicitor’s letter of 15 March
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1991 to a similar effect. I note Mr Dammers took no action on what he says he
believed was unfounded criticism of him contained in the letter.
6.4.26
Mr Dammers also related to the Commission an incident after a
Council meeting when he said he came upon Mr King and Mr Buckeridge
standing in front of the lifts. Mr Dammers said he heard his name mentioned
and then heard Mr King say something like “we have got him under control” or
“we will take care of it”. Mr Dammers agreed with the proposition that the
words he said he overheard were a very serious attack on his integrity as a
councillor but, again, he took no action whatever. His flippant explanation for
not even confronting Mr King or Mr Buckeridge was that when he took a step
towards him Mr King ran away down the passageway. I did not find
Mr Dammers’ account of this incident at all compelling. Further, I do not accept
any aspect of Mr Dammers’ evidence as providing any support for Mr King’s
allegations.
6.4.27
There is, in fact, no support for Mr King’s allegation in any of the
oral evidence given before the Commission. I turn now to the results of the
Commission’s investigation into whether Mr Buckeridge ever made a payment
of $7,000.00, or $500.00, in the manner alleged by Mr King or any other
payment with which Mr King may have been confused.
6.5

Mr Buckeridge’s Financial Records

6.5.1
With respect to the payment itself, Mr King’s allegation raises
three issues for investigation. First, the allegation that there was one corrupt
payment made by Mr Buckeridge in or about May 1991; secondly, arising from
that allegation, that Mr Buckeridge is a person who was prepared to make a
payment of that type in those circumstances, which raises the possibility that
there are other such payments; and thirdly, that as the payment was made at
election time and, at least in part, for that purpose it could well have been
recorded by Mr Buckeridge as an election donation. Cash payments are
difficult, if not impossible, to trace. The Commission was looking for a payment
by cheque, or payment by cheque which is cashed, and the cash handed over.
6.5.2
The task of reviewing Mr Buckeridge’s records was complicated
enormously by the fact that he has access to the funds of over 40 companies
and a number of trusts. Mr Buckeridge’s company BGC (Australia) Pty Ltd has
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over 18 divisions, all of which have bank accounts. Mr Buckeridge told the
Commission he did not have a personal bank account at the material time. It
was not practicable for the Commission to review the financial records of all
those entities. To do so would have occupied all the resources of the
Commission for a considerable period of time to investigate a single
uncorroborated allegation of Mr King. While, in these circumstances, it was
necessary for the Commission to narrow the search somewhat, the
investigation has still covered a considerable amount of ground. Oral evidence
of Mr Buckeridge’s financial structure and practices was given by his secretary,
Mrs Castley, the company secretary of all the companies in the group,
Mr Andrew Teo, and the chief financial executive for BGC (Australia) Pty Ltd,
Mr John Davey.
6.5.3
In the Commission’s experience, a corrupt payment would most
likely be disguised in some way, in these circumstances most probably as an
election donation. The oral evidence was to the effect that the company used
by Mr Buckeridge for making personal and political payments was Esther
Investments Pty Ltd. There was also evidence that Mr Buckeridge had access
to lump sums in cash if he chose but Mr Davey could not recall that ever
happening. As a result of this evidence, all the records of Esther Investments
Pty Ltd were called for and examined by one of the Commission’s accountant
investigators. There was nothing in those records to arouse any suspicion or
suggest any connection with a payment as alleged by Mr King.
6.5.4
A summons was also issued to attempt to identify all Buckeridge
companies whose funds have been used by Mr Buckeridge to make political
donations. It appears, on the affidavit evidence of Mr Teo, that not only Esther
Investments Pty Ltd was used for this purpose. J-Corp Pty Ltd and Richard
Buckeridge Investments Pty Ltd also made political donations.
The
Commission is aware from other evidence that developers sometimes charge
election donations to the company undertaking the development or making the
application to the Council. Since Merman Pty Ltd was the company applying
for approval to commence development of the concrete batching plant, the
cashbooks of that company were also summonsed and examined. Experience
has also taught Commission investigators that political donations are at times
described as advertising, consultancy or marketing expenses and the
cashbooks of those companies were carefully scrutinised for any such
payments.
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6.5.5
The relevant documents were received into evidence together
with extensive affidavit evidence from Mr Teo as to compliance with
Commission summonses and from a Commission accountant as to the results
of his examination of the accounts and other documents produced. I am
satisfied that all reasonable steps have been taken to determine whether any
payment of or around $7,000.00 was made by Mr Buckeridge or any company
under his control at the material time. The documents disclose minor payments
to the Liberal Party but no donations for local government elections and no
payments of or around $7,000.00 which could conceivably constitute the
payment alleged by Mr King. There is no support for Mr King’s allegations to
be found in the books of account and other financial documents supplied by
Mr Buckeridge.
6.6

Conclusion

6.6.1
There being no support for Mr King’s allegation in the oral
evidence of witnesses who could be expected to know of the payment if it
occurred and no evidence in Mr Buckeridge’s financial records to indicate that
any such payment was ever made, the only basis on which I could find
Mr King’s allegation to be established is Mr King’s own evidence. I have
already expressed the view that Mr King’s evidence alone cannot be relied
upon as the basis for any findings. It follows that there is no reliable evidence
concerning Mr King’s allegation on which I could base any adverse finding
against Mr Buckeridge, Dr Bradshaw or Mr Edwardes.
6.7

Summary of Findings

6.7.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

The allegation made by Mr Buckeridge that Mr King solicited from
him at his office a payment of $500.00 has not been
substantiated.

(b)

There is no evidence to support Mr Dammers’ allegation
conveyed to an officer of the Kyle Inquiry that Mr Buckeridge
came to his office and asked how much it would cost to have his
application before Council approved.
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(c)

There is no support for Mr King’s allegation that Mr Buckeridge
made a payment of $7,000.00 to City of Wanneroo Councillors in
corrupt circumstances in either the oral evidence before the
Commission or in the financial records of Mr Buckeridge. There is
consequently no reliable evidence that any such payment was
ever made.
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7.1

Introduction

7.1.1
In the course of his interview with Mr Bates and Mr Lawrence in
September 1994, Mr David King made an allegation against Mr Colin Edwardes
and Mrs Cheryl Edwardes MLA in the following terms:
“In 1990, prior to the State election, I was approached by Colin
Edwardes to go and collect on behalf of Cheryl some envelopes
that contained money, from Reno Inferri who was then the owner of
the Greenwood Hotel, and also moneys from Tommy Gastevich
who was the owner of the Kingsley Tavern. I subsequently
collected these two envelopes and I delivered them to Colin’s
house the same day or the day after. Colin was very, very, very
nervous to go himself, to go and pick up these moneys. ...
MR LAWRENCE: Weren’t there some developments done at both
those hotels, which coincided with -- ?
MR KING: Yes. At the time the Kingsley Tavern wanted some
extensions out the back, and the Greenwood Hotel had ... to be
completely gutted and refurbished. That can be shown through
council records anyway.”
That allegation was raised in Parliament and in the press on the basis that by
collecting the money Mr Edwardes was acting as a “bagman” for his wife.
7.1.2
Mr King also alleges that while Mr Edwardes was the Executive
Officer for the Minister for Racing and Gaming, Hon Desmond Dans MLA, he
used his position to enable the owner of the Kingsley Tavern, Resolve Pty Ltd,
to obtain a tavern licence despite the then current liquor licence moratorium.
7.1.3
Those allegations have been thoroughly investigated by the
Commission but it has been necessary to take verbal evidence only from
Mr King. The investigation has been conducted pursuant to items 1(c) and (d)
of the Commission’s terms of reference. I propose to first set out the dealings
between the owners of each of the Kingsley Tavern and Greenwood Forest
Hotel and the City of Wanneroo Council and then examine each of the
allegations in turn.
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7.2

Factual Background - Kingsley Tavern

7.2.1
The Kingsley Tavern is situated at Lot 972 Kingsley Drive,
Kingsley, within the City of Wanneroo. The land on which the tavern is situated
was originally owned by the Hooker Corporation company, Portuland Pty Ltd.
On 3 February 1983 Portuland Pty Ltd applied to the Council for approval to
commence development of a tavern on the site. Although the site was zoned
for use as a tavern, under the City of Wanneroo Town Planning Scheme No 1
as it was at that time, the company was required to apply for approval to
commence development. Council granted approval to Portuland Pty Ltd on 13
June 1983, subject to various conditions. The approval was valid for a period
of 12 months. For reasons which are nor apparent Portuland Pty Ltd made a
fresh application for approval to commence development on 1 July 1983 which
was granted by the Council on 14 July 1983, again with a number of conditions.
7.2.2
Some time prior to 19 December 1985. Resolve Pty Ltd
(“Resolve”) entered into a conditional contract to purchase the site from
Portuland Pty Ltd. The directors of Resolve were Mrs Sonja Gastevich and
Mr Matoija Gastevich, who was known as Tommy. The main condition of the
contract was that the sale was subject to the grant of a provisional certificate for
a tavern licence by the Licensing Court of Western Australia. At the time
Resolve entered into the contract to purchase the site from Portuland Pty Ltd
there was a liquor licence moratorium in place which prohibited the grant of
new liquor licences except where the Minister for Racing and Gaming
authorised an application to the Liquor Licensing Court.
7.2.3
Resolve sought and obtained ministerial approval to lodge an
application for a tavern licence with the Liquor Licensing Court. The
application was lodged on 23 December 1985. As was the practice, Resolve
sought the grant of a provisional certificate for a tavern licence as the premises
had not at that point been constructed. If granted, the provisional certificate
would list a number of conditions which had to be met prior to the grant of the
tavern licence. Other licence holders in the area designated by the court as
being affected by the grant of such a licence and various residents of the area
objected to the grant to Resolve of a provisional certificate for a tavern licence.
A contested hearing was held during March 1986. On 4 April 1986 the Liquor
Licensing Court handed down its decision, ruling that the objections to the

216

grant of the provisional certificate were not valid and granting the provisional
certificate for a tavern licence.
7.2.4
On 8 April 1986 Portuland Pty Ltd and Resolve settled on their
contract of sale. Title to the land was transferred to Resolve. On 29 April 1986
an application for approval to commence development was lodged with the City
of Wanneroo by C.R. Thompson and Associates on behalf of Resolve.
Mr Christopher Thompson, the architect and builder engaged by Resolve, had
drawn up the original plans for the Kingsley neighbourhood centre, a site which
incorporated areas for a shopping centre, tavern and service station as well as
community facilities.
Resolve’s proposed tavern fell within that area.
Mr Thompson therefore had considerable experience with the City of
Wanneroo, particularly in relation to the site on which the tavern was to be
constructed.
7.2.5
By letter dated 13 May 1986, the owner of the service station site
adjacent to the proposed tavern, Ampol Limited, advised it would permit access
to the tavern site through the service station crossover. On 19 May 1986 the
Town Planning Committee of the City of Wanneroo met and considered the
application. The report to the Town Planning Committee, signed by the City
Planner, Mr Oscar Drescher and dated 19 May 1986, recommended the
application be deferred to enable the issue of inadequate carparking to be
addressed. The tavern proposal provided for 145 carparking bays when 213
were required under the Scheme, a shortfall of 68 bays. The City Planner
noted in the report that even though the adjoining shopping centre had been
approved with 159 carparking bays, 69 fewer than required under the Scheme,
the development was approved on the basis that when the neighbouring land
was developed reciprocal carparking and access agreements were to be
entered into. Mr Drescher stated in his report that, while the Council could
require Resolve to enter into a reciprocal carparking agreement with
neighbouring landowners, the shortfall in carparking bays was too great to be
acceptable.
7.2.6
It seems Mr Thompson was made aware that Resolve’s
application would not be looked upon favourably by the Town Planning
Department. On 19 May 1986 he wrote a four-page submission to the Town
Clerk of the City of Wanneroo which included the following complaint:
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“It has been brought to our attention just prior to Council's Town
Planning Committee meeting that there are several matters of
apparent concern to the planning staff at the Council.
In view of the close and repeated consultations by myself with the
Development Control Unit in this matter, I am most disappointed to
hear of these concerns second hand.”
7.2.7
When interviewed by a Commission investigator Mr Thompson
was shown a copy of Mr Drescher's report to the Town Planning Committee
dated 19 May 1986 on which had been superimposed Mr King’s name, address
and telephone number. Mr Thompson believed he was given a copy of that
report by either Mr or Mrs Gastevich, who in turn had most probably obtained
the report from Mr King. Mr Thompson was unable to say whether the report
was handed to Mr or Mrs Gastevich before or after the full Council dealt with
the matter on 28 May 1986. It is clear from Mr Thompson's account of the
circumstances of his receipt of Mr Drescher's report and the contents of his
letter of 19 May 1986 that Mr or Mrs Gastevich were given a copy of the City
Planner's report before the matter had been dealt with by Council.
7.2.8
In the event the Town Planning Committee did not accept the City
Planner's recommendation and instead resolved to recommend to Council that
the application be approved subject to a number of conditions dealing with
landscaping and carparking. In particular the Committee recommended that
approval be subject to the applicant entering into legal agreements with the
owners of the shopping centre and service station site to ensure Resolve had
reciprocal carparking and access rights. If that condition was complied with the
Committee recommended Council exercise its discretion to permit a reduced
number of carparking bays for the tavern. It is not clear whether Committee
members at that meeting were provided with a copy of Mr Thompson's letter.
7.2.9
Full Council met on 28 May 1986 and resolved to adopt the
recommendation of the Town Planning Committee. By this time Mr Thompson's
letter would certainly have been available to Councillors but the minutes make
no mention of the letter. Nor, it appears, was Council provided with an updated
report from the City Planner addressing the issues raised by Mr Thompson. On
24 June 1986 the Council wrote to Mr Thompson informing him of Council's
decision. Mr Thompson was no doubt aware of Council’s decision on 28 May
1986 before receiving that letter. He and his client would not have waited, nor
should they have been expected to wait, a month to learn of the decision.
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7.2.10
It is clear from the minutes of the Council meeting on 28 May
1986 that the applicants had already commenced site works without receiving
Council approval but on 6 June 1986 Resolve applied to the Council for a
building licence. By letter dated 9 July 1986 the Council notified Resolve that
the building licence was available for collection upon payment of the specified
fees. On 24 June 1986 the City of Wanneroo issued approval to commence
development subject to various conditions. One of the conditions was that
Resolve enter into an agreement for reciprocal parking and access rights with
the owners of the adjoining shopping centre, the service station and the City of
Wanneroo, which also owned a parcel of land next to the proposed tavern. By
a letter dated 9 July 1986 the Council pointed out to Mr Thompson that prior to
a certificate of classification being issued Resolve would have to produce the
reciprocal parking and access agreements required as a condition of approval
to commence development.
7.2.11
According to the City Building Surveyor, Mr Fischer, once
development approval is granted a developer must obtain a building licence
before commencing construction. The licence sets out the conditions of
approval which, in the case of a building such as the Kingsley Tavern, would
include a requirement that the owners or operators obtain a certificate of
classification from the City prior to commencing business or using the building.
In a handwritten note from a planning officer, Mr Roger Hope-Johnstone, to
Mr Drescher dated 3 December 1986 Mr Hope-Johnstone noted that Resolve
had not yet provided the required reciprocal parking and access agreements.
Mr Hope-Johnstone pointed out that even though Resolve had not complied
with the requirement to enter into reciprocal parking and access agreements
there was nothing the Council could do other than to institute a prosecution
after the event.
7.2.12
On 5 December 1986 the City of Wanneroo delivered to
Mr Gastevich a letter informing Resolve that if it opened the tavern prior to the
issue of a certificate of classification it would be operating illegally and liable to
prosecution. The tavern opened for business on 6 December 1986 without
having entered into reciprocal carparking agreements. It is not clear from the
documents exactly what happened at this point. Mr King recalls a delay when
the tavern was due to open because the “occupancy licence or some such
document” could not be issued. Mr King said the licence had not issued
because the conditions relating to landscaping imposed as part of the

219

development approval had not been complied with. In fact, it is apparent from
Mr Hope-Johnstone's note that the principal problem was the lack of legal
agreements concerning reciprocal parking and access rights.
7.2.13
Mr King said he was approached by Mrs Gastevich for his
assistance. He said he spoke to the head of the City Building Department,
Mr Fischer, and one way or another the tavern opened, on time, on
6 December 1986. Mr King claims he saved Mr and Mrs Gastevich four weeks
delay by his intervention. He said Mrs Gastevich gave him a bottle of Scotch
as a token of her appreciation. Mr Fischer has no recollection of Mr King
speaking to him about the opening of the tavern but does not deny he could
have done so. He said it was quite common for Councillors to approach him to
discuss applications before Council. It is apparent from the City’s file, however,
that no prosecution action was taken, notwithstanding the fact that the tavern
opened for business on 6 December 1986 and Mr Hope-Johnstone's note of
5 December 1986 advising that opening before proper approvals were given
would render the owners liable to prosecution.
7.2.14
Mr and Mrs Gastevich have no recollection of any delay to the
planned opening date for the tavern either at the time of the Council’s letter or
at any earlier time. Mr Thompson also has no recollection of any unforeseen
delays. Mr Thompson told a Commission investigator it was not unusual for the
Council to exercise its discretion to allow a certificate of classification to be
issued even though all the preconditions to its grant had not been met.
Mr Fisher stated that on occasions, where the delay involved landscaping
issues, the City might defer a requirement that landscaping be completed on
payment of a bond or some sort of security to ensure the condition was later
met. There is no suggestion here that Resolve was requested to provide a
bond in temporary substitution for compliance with the reciprocal parking
agreement condition, if indeed such a course was practicable in the
circumstances .
7.2.15
A reciprocal carparking and access agreement was not entered
into between Resolve, Ampol Limited and the owners of the adjoining Kingsley
shopping centre until November 1987. There is no record of any prosecution
against Resolve for operating without the necessary approval, as intimated in
the letter from the City of Wanneroo dated 5 December 1986.
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7.2.16
In 1992 an application to extend the tavern to accommodate a
TAB agency was lodged with the City of Wanneroo in the name of Resolve.
Mrs Gastevich states that Resolve did not own the TAB business; she
maintains that Resolve had nothing to do with the application even though it
was lodged in the company’s name. On 24 June 1992 Council approved the
application to extend the tavern to house the TAB subject to a number of
requirements relating to carparking. The Council required either a cash
payment in lieu of the provision of carparking bays or payment for the use of
adjoining City of Wanneroo land as a parking area. Since the TAB was built
within the tavern premises, Resolve contributed approximately $60,000.00
towards the cost of the additional carparking facilities required for the TAB.
The details of that agreement are not relevant to this line of inquiry.
7.2.17
By 1992 Mr King was no longer a Councillor of the City of
Wanneroo, having lost his seat at the 1991 May election.
7.3

Factual Background - Greenwood Forest Hotel

7.3.1
City Lodge Pty Ltd purchased the Greenwood Forest Hotel in
1979. The company was controlled by Mr Rosario Infirri, also known as Reno
Infirri, and his brother Mr Elio Infirri. The hotel was leased to various entities
until 12 December 1985 when City Lodge Pty Ltd retook possession as owner
of the premises. The hotel was thereafter operated by Mr Rosario Infirri.
Mr Elio Infirri concentrated on managing other hotels owned by the family and
took very little part in the operation of the Greenwood Forest Hotel after the
initial years. Mr Elio Infirri would occasionally visit the Greenwood Forest Hotel
but those visits were more for social reasons than business. He monitored the
health of the business through the monthly balance sheets and rarely checked
the hotel's books.
7.3.2
In late 1986 Mr Rosario Infirri placed his eldest son, Mr Rosano
Infirri, in charge of the hotel. Initially Mr Rosano Infirri was learning the
business from his father but gradually he took on more of the responsibilities
until he was actually operating the hotel, consulting his father only when
significant decisions had to be made. Mr Rosario Infirri would visit the hotel
occasionally to see how things were going, check the books and satisfy himself
that the business was operating well.
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7.3.3
In early 1988 the Greenwood Forest Hotel obtained approval to
commence development to refurbish and extend the premises subject to a
number of conditions concerning, amongst other things, carparking
agreements, landscaping and surveys. The extensions and refurbishments
were completed by 20 July 1989.
7.4

Mr King’s Allegations

7.4.1
As I have noted, when Mr King was interviewed by Mr Bates in
September 1994 he stated that in 1990 Mr Edwardes asked him to collect
envelopes from the Kingsley Tavern and Greenwood Forest Hotel for his wife,
Mrs Cheryl Edwardes. Mr King said he collected the envelopes and delivered
them to Mr Edwardes at his home in Greenwood. In relation to the Kingsley
Tavern he told Mr Bates he collected an envelope from Mr Tommy Gastevich
which Mr King thought contained a cheque. He said the incident occurred
when the Kingsley Tavern had an application before Council to extend the
tavern.
7.4.2
In the case of the Greenwood Forest Hotel, Mr King said he
collected the envelope from Mr Reno Infirri, that is Mr Rosario Infirri. Again,
Mr King said he collected the envelope at a time when the hotel was being
refurbished. He told Mr Bates Council approval was required for that work and
that the City’s records would provide all the background information.
7.4.3
The application for the extension to the Kingsley Tavern was
before Council during mid 1992, not in 1990. At that time Mr King was no
longer a Councillor of the City of Wanneroo. The only application the
Greenwood Forest Hotel made to the City of Wanneroo was in early 1988 with
the work being completed by mid 1989. The application is not referred to in
any Council minutes of meetings, although it is dealt with in correspondence
between the parties.
7.4.4
When questioned by police in October 1994, Mr King stated that
sometime during January-February 1990 he was asked by Mr Edwardes to
collect money from the Greenwood Forest Hotel and the Kingsley Tavern.
Mr King said then that he collected an envelope from Mrs Gastevich at the
Kingsley Tavern and from Mr Reno Infirri at the Greenwood Forest Hotel and
delivered both envelopes to Mr Edwardes at his Greenwood home. He again
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said he could recall that at the time of collecting the envelopes the Kingsley
Tavern had an application before Council for permission to carry out extensions
to the tavern and that the Greenwood Forest Hotel was being renovated.
Mr King said that when the Greenwood Forest Hotel application was before
Council there was opposition to the application as the site next door, the
Greenwood shopping centre, also wished to extend and there were not enough
parking bays for the whole site. Mr King claims that due to Dr Bradshaw's
powerful arguments the matters were passed through Council without any
problems.
7.4.5
It is far from clear whether Mr King was talking about both the
Greenwood Forest Hotel and the shopping centre or only the shopping centre,
which was also the subject of hearings before the Commission. Mr King was
very probably confusing the two matters since the minutes of Council meetings
do not include any reference to the Greenwood Forest Hotel's application.
Mr King also puts the timing of the incident as the time when Mr Edwardes was
seeking to extend his home in Greenwood. The Commission has considered
the alleged extensions to Mr and Mrs Edwardes' home and reported on the
issue in chapter 4 of the Interim Report. I found there were no extensions to
either of the homes owned by Mr and Mrs Edwardes during the relevant period.
This aspect of Mr King's evidence is consequently inaccurate, at best.
7.4.6
Mr King has also told police he recalled collecting money on two
occasions from Mrs Gastevich, once for himself and once for Mr Edwardes.
When he was interviewed by a Commission investigator in December 1996,
Mr King stated that in relation to the Kingsley Tavern he collected the envelope
from a Mr Chris Dimitriou, who was then the son-in-law of Mr and
Mrs Gastevich. When Mr King was referred to his prior statement to Mr Bates,
where he said he had collected the money from Mr Tommy Gastevich, Mr King
said the transcription of the interview with Mr Bates was wrong and that he had
referred to Mrs Gastevich not Tommy.
7.4.7
After further questioning, Mr King conceded he could not recall
from whom he collected the envelope. The investigator who spoke to Mr King
has listened to the taped interview between Mr King and Mr Bates and confirms
that in the interview Mr King did in fact refer to Mrs Gastevich, not Mr Tommy
Gastevich; in this respect the transcript is incorrect. He did not, however, refer
to collecting it from Mr Dimitriou as he told the Commission investigator.
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7.4.8
When Mr King was confronted with the fact that in 1990 the
Kingsley Tavern did not have an application before Council for permission to
carry out extensions to the tavern he said the transcription of his interview with
Mr Bates was again in error. Mr King now claims he did not say to anyone that
at the time of the incident Resolve had an application before the Council to
extend the tavern. According to Mr King the Bates interview as well as the
transcript of his videotaped interview with the police are wrong in this regard.
The Commission investigator confirms that in this instance both transcripts
accurately record the words used by Mr King in the course of the two
interviews.
7.4.9
Mr King also told the Commission investigator he would have
voted in favour of the initial application by Resolve to extend the tavern simply
because he liked Mr and Mrs Gastevich. He did not suggest he voted as he did
because he was paid money or because of a promise he would receive money
or any other benefit from Mr and Mrs Gastevich. Mr King made the same
comment in relation to the Greenwood Forest Hotel's application. It did not
seem to occur to Mr King that voting in favour of an application because he
liked the applicants, while not corrupt, was a most inappropriate way for him to
discharge his duty as a Councillor.
7.4.10
Mr Dimitriou, recalls being instructed by Mrs Gastevich during
1987-1988 to write a cheque to Mr King for a figure in the hundreds of dollars,
though he cannot recall the exact amount. He said the money was a donation
to Mr King's election campaign; the cheque was made personally payable to
Mr King rather than to an election campaign fund. Mr Dimitriou also recalls
being asked to write cheques for Dr Wayne Bradshaw and Mr Edwardes.
7.4.11
Mr Dimitriou recalls a conversation he had with Mr King some time
in 1996 when Mr King said to him that the favour he did for the Gastevich’s was
worth $40,000.00, not a bottle of Scotch. Apart from that recent conversation,
Mr Dimitriou has not suggested the payments to Wanneroo councillors were
related to any preferential treatment or favours bestowed by the councillors nor,
indeed, that they were solicited by Mr King, Dr Bradshaw or Mr Edwardes.
7.4.12
Before the Commission Mr King alleged the incident occurred
when Mrs Edwardes was elected to Parliament, which would put the time at
early 1989. When Mr King was reminded that he had told Mr Bates the
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incident had occurred in 1990 he simply said "(W)ell, I got it wrong." In relation
to the Greenwood Forest Hotel Mr King said he thought he collected the
envelope from Mr Reno Infirri's brother, Mr Elio Infirri. Mr King said he thought
he collected the Kingsley Tavern envelope from Mr Chris Dimitriou. The
evidence is, of course, in conflict with prior statements when Mr King said he
had collected the Greenwood Forest Hotel envelope from Mr Reno Infirri and
the Kingsley Tavern envelope from Mrs Gastevich.
7.4.13
Mr King also said to the Commission that when Mr Edwardes
asked him to collect the envelopes he told him it would not look good for
Mr Edwardes to collect them himself. When he was pressed on why he did not
relate that comment to Mr Bates he eventually admitted he could not recall
what Mr Edwardes had said to him at all. Mr King also told the Commission
that at the time of the incident and subsequently when he was being
interviewed by Mr Bates he did not hold any view on the propriety or legality of
what he was being asked to do by Mr Edwardes; and yet he still raised the
issue while being interviewed by Mr Bates about corrupt activities in the City of
Wanneroo.
7.4.14
Mr King conceded he has never had any evidence to suggest that
either Mr Edwardes, Dr Bradshaw or any other councillor was involved in any
corrupt activity in relation to the extensions to the Kingsley Tavern or the
renovations to the Greenwood Forest Hotel. Mr King eventually admitted he
was not suggesting there was any impropriety in relation to any payment by the
Gastevich’s or Mr Reno Infirri to Mrs Edwardes.
7.5

The Evidence of Others

7.5.1
Mr Edwardes has provided to the Commission a sworn statement
in which he states he did not at any time ask Mr King to collect donations from
any person for himself, his wife, the Liberal Party, or anyone else.
7.5.2
Mr and Mrs Gastevich have no recollection of Mr King collecting
envelopes on behalf of Mr or Mrs Edwardes. However, they have stated that it
was their business practice to make donations to political and sporting
organisations. Resolve donated money to organisations such as the Liberal
and Australian Labor parties because they used the tavern for their functions.
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Cheque butts produced by Resolve disclose the following donations to local
government councillors and political parties during the relevant period:
12 March 1987
6 January 1988
28 March 1991
19 August 1993

Wanneroo campaign fund
Liberal Party campaign fund
Dave King election donation
Australian Labor Party

$500.00
$300.00
$250.00
$250.00

7.5.3
Mr Rosario Infirri specifically recalls Mr King collecting a cheque
for $200.00 which, to the best of his recollection, was for the Liberal Party. He
cannot recall if the cheque was made payable to the Liberal Party or a specific
campaign fund or to an individual. However, he clearly recalls that Mr King
collected the cheque in person and that the cheque had not been placed in an
envelope. Mr Rosario Infirri said he contacted his father to authorise the
donation to the Liberal Party and was expecting someone to attend to collect
the donation. He does not recall whether he expected Mr King to collect the
cheque but was not surprised to see him. Mr Infirri said Mr King frequented the
hotel from time to time. He has no recollection of any cheques to Mr or
Mrs Edwardes or to any Wanneroo councillors.
7.5.4
Mr Rosario Infirri, one of the owners of the hotel, has provided a
statutory declaration to the Commission in which he stated he knew Mr King as
a hotel patron. He has stated that Mr King approached him one day seeking a
donation for his election campaign. Mr Infirri stated that he agreed to give
Mr King a donation of $100.00 which he did by way of a cheque made payable
to Mr King. Mr Infirri stated categorically that was the only time he made a
donation to Mr King. He also stated he has never made a donation to Mr or
Mrs Edwardes.
7.5.5
There are inconsistencies in the evidence of Mr Rosario Infirri and
his son as to the number and amount of the payments to Mr King. It is possible
Mr Rosario Infirri has simply forgotten the incident involving the $200.00
donation his son is so certain took place. When questioned about the
inconsistency, Mr Rosario Infirri simply said he has no recollection of such a
donation. Mr Rosario Infirri said he had a vague recollection of a second
donation being handed to Mr King but he could not recall any of the details, if it
occurred. In both cases neither Mr Rosario Infirri nor his son could recall when
Mr King sought and obtained the donations in question. One thing is clear from
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the statements of both men; they had little knowledge of Mr and Mrs Edwardes
and certainly have no recollection of making a political donation to either of
them.
7.5.6
In a sworn statement to the Commission Mr Elio Infirri states he
had no knowledge of any donations to any political parties or to any councillors.
He said he was unaware whether any donations or payments were made by his
brother or nephew since he was not involved in the management of the
Greenwood Forest Hotel. Mr Elio Infirri stated he was not present when any
cheque or envelope was handed to Mr King or anyone else and was not
consulted over any such cheque. He stated he had never personally met either
Mrs Edwardes, Mr Edwardes or Dr Bradshaw; he knows Mr King as a patron of
the hotel only. Mr Elio Infirri asserted that he had no dealings with Councillors
from the City of Wanneroo in relation to the Greenwood Forest Hotel.
7.5.7
Mrs Janet Hitzman was the bookkeeper for the Greenwood Forest
Hotel between 1987 and 1992, except for an 18 month period during
approximately 1988-89. Mrs Hitzman said it was possible that donations were
made by the hotel for small amounts, say $200.00, although she could not
recall any such donations. She was certain there were no large donations
during the period she was at the hotel and said she would recall a large
donation. Mrs Hitzman does recall Mrs Edwardes using the hotel for a number
of functions but recalled the hotel being paid as a normal business transaction.
She said she had no direct knowledge through the entries in the books of the
company, or indirect knowledge through hearsay, of any money being paid to
Mr King or any other City of Wanneroo councillor. She said if any money was
paid to a councillor she would have known about it because she would have
been responsible for writing the cheques and completing the cash books. Also,
she said her advice was sought on whether the business had the cash flow to
make such payments.
7.5.8
Mrs Hitzman did not know who was responsible for maintaining
the books of the hotel during her absence. The Commission has not been able
to locate the financial records of City Lodge Pty Ltd which was placed into
receivership on 8 June 1993. The receiver of the company is not able to locate
the records.
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7.6

The Kingsley Tavern Liquor Licence

7.6.1
I turn now to Mr King’s allegation that Mr Edwardes, while an
employee of the government department concerned with liquor licensing, used
his position to enable Resolve to obtain a tavern licence during the liquor
licence moratorium period. The allegation is minimally supported by evidence
from Mr Dimitriou that in 1985 or early 1986 Mrs Gastevich informed him she
had met with the then Minister for Racing and Gaming, Mr Dans, and as a
result of that meeting she was confident of obtaining a tavern licence.
Mr Dimitriou said Mrs Gastevich made the statement at a family meeting which
he attended. He did not mention Mr Edwardes as someone who was able or
was approached to assist Resolve in its application to the Minister.
7.6.2
Mr and Mrs Gastevich told a Commission investigator their only
contact with Mr Edwardes was when they delivered a letter addressed to the
Minister, Mr Dans. They said Mr Edwardes was the officer to whom they
handed the letter. Mr and Mrs Gastevich claim they did not see or deal with
Mr Edwardes again until after the tavern opened. They deny they sought or
obtained any assistance from Mr Edwardes in relation to Resolve’s application
for a tavern licence. Mr and Mrs Gastevich also deny they had any direct
contact with Mr Dans to discuss obtaining permission to lodge an application
for a tavern licence with the Liquor Licencing Court. Information obtained by
the Commission from the then Minister’s office confirms that Mr and Mrs
Gastevich did not meet with the Minister but simply delivered the letter to his
office where Mr Edwardes was working at the time.
7.6.3
Mr Colin Edwardes has provided to the Commission a sworn
statement setting out his involvement with Mr and Mrs Gastevich’s application
for a liquor licence. He states that from March 1984 to May 1986 he was the
Executive Officer for the then Minister for Racing and Gaming, Mr Dans.
Mr Edwardes was not a Wanneroo councillor during that period. Mr Edwardes
further states that his involvement with Mr and Mrs Gastevich’s application
consisted of receiving the application addressed to the Minister during 1985
and forwarding it to the Liquor Licensing Court for its recommendation as to
whether the application had merit. He has stated he was not approached by
any councillor of the City of Wanneroo to assist Mr and Mrs Gastevich and he
took no part in the application other than to advise Mr and Mrs Gastevich as to
the process involved in seeking an exemption from the moratorium.
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Mr Edwardes also points out that during this period Mrs Edwardes had not
been elected to Parliament.
7.6.4
The Racing and Gaming Commission has advised the
Commission that in 1986, during the liquor licence moratorium period, four
licences were granted to businesses in the Wanneroo area, the Kingsley
Tavern being one. The waiver of the moratorium for the Kingsley Tavern was
thus not an isolated instance.
7.6.5
The only evidence of Mr Edwardes exercising any influence in
Resolve’s application for a tavern licence is consequently the allegation of
Mr King. Mr Dimitriou does not implicate Mr Edwardes in the success of the
application in any way; he merely says that after Mr and Mrs Gastevich’s
meeting with the Minister, which they deny having, they were very confident of
obtaining the licence. Mr Edwardes makes it clear in his statement that the
only influence he could have had on the application was in his capacity as
Executive Officer but he denies he took any steps to influence the Minister.
7.6.6
I find there is no evidence whatsoever to support Mr King’s
allegation to Mr Bates that Mr Edwardes used his position as Executive Officer
to assist Resolve. There was nothing extraordinary in the grant to Resolve of
an exemption from the moratorium. The fact that a licence was granted is not
of itself a sufficient basis on which to conclude that some inappropriate or
corrupt pressure or influence was brought to bear by or on any person, let
alone Mr Edwardes in particular. There were a number of such licences
granted during that period and there have been no allegations of misconduct in
relation to those applications. Mr King’s allegation is entirely unsupported by
any evidence from himself or anyone else. It was a ridiculous and mischievous
allegation for Mr King to make. Unfortunately, it is not an isolated instance.
7.7

Conclusions on the Bribery Allegation

7.7.1
There are a number of conflicts in Mr King's accounts which are
apparent even before his evidence is viewed in the light of the outright denials
from the other parties involved. First, Mr King claimed to be able to put a time
to when he was asked to collect the envelopes from the taverns by reference to
the fact that both had applications pending before the Council in 1990. This
timing is plainly false. The Kingsley Tavern's application to build the tavern
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was in 1986 and its application to extend to include a TAB was in 1992. The
Greenwood Forest Hotel's only application before Council from 1986 to 1992
was in late 1988 for approval to extend and refurbish and that work was
completed in mid-1989. Secondly, Mr King claims to have been able to place
the incidents as having occurred in 1990 because he said that was when he
was supposedly approached by Mr Edwardes for assistance with financing
extensions to his family home. As I have noted, there were no such extensions.
7.7.2
Thirdly, when it was pointed out to Mr King that the bases on
which he fixed the timing of the events were wrong he said either he could not
recall the dates or that the transcripts of his interviews with the police and
Mr Bates were wrong. Fourthly, the persons from whom Mr King allegedly
collected the envelopes differed from one of his versions of events to the next.
In the case of the Kingsley Tavern it was Mr Gastevich, then Mrs Gastevich
and, finally, Mr Dimitriou. In the case of the Greenwood Forest Hotel Mr King
said he collected the envelope from Mr Reno Infirri who was not managing the
hotel at the relevant time and would not have been present every day. Mr King
later said he collected the envelope from Mr Elio Infirri, who was present at the
hotel even less frequently than Mr Reno Infirri and took no active part in the
management of the hotel.
7.7.3
It is clear from the evidence that Mr and Mrs Gastevich, through
their company, made donations to the Liberal Party, the Labor Party and to
Wanneroo councillors. There is no suggestion by anyone, nor is there any
documentary evidence to suggest, that those donations were in any way linked
to favours sought and obtained or to be sought in the future from any member
of the Wanneroo Council or either political party. There is evidence from the
then owners of the Greenwood Forest Hotel of donations to Mr King and
possibly to the Liberal Party. The evidence of Mr Reno Infirri and his son is not
entirely consistent but in my view nothing turns on the inconsistency. The
minor inconsistencies are certainly not enough on their own, or even together
with other evidence, to provide any support for Mr King's version of events.
7.7.4
Mr Edwardes denies ever asking Mr King to collect any donations
on his behalf or for his wife and the alleged donors deny making any donations
to Mr or Mrs Edwardes. Even if I were to find Mr Edwardes' evidence on this
point to be false, and there is no suggestion that it is, it would not effect my
conclusion. After his evidence was tested before the Commission not even
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Mr King suggested that any moneys that might have been paid to Mr or
Mrs Edwardes, the Liberal Party or any Wanneroo councillor were other than
legitimate political donations. There is no evidence whatsoever of any request
for a corrupt payment, of any corrupt payment having been made or the receipt
of any corrupt payment.
7.7.5
These allegations are another example of Mr King’s baseless,
destructive and wasteful accusations. They fall into the same category as the
allegations he made in relation to Mr and Mrs Edwardes’ house extensions. It
is, of course, regrettable they were ever taken seriously without a skerrick of
evidence but ultimately the responsibility must lie with Mr King.
7.8

Summary of Findings

7.8.1
In relation to the matters considered in this chapter, I record the
following findings:
(a)

There is no evidence whatsoever to support Mr King’s allegation
that Mr Edwardes used his position as Executive Officer to the
Minister for Racing and Gaming to assist Resolve obtain an
exemption from the liquor licence moratorium.

(b)

There is no credible evidence to support Mr King’s allegation that
he collected envelopes containing money from either the owner of
the Greenwood Tavern or the owner of the Kingsley Tavery for
Mr Edwardes at any time.
The allegation is consequently
unsubstantiated.

(c)

The allegations are further examples of Mr King’s baseless,
destructive and wasteful accusations.
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8.1

Introduction

8.1.1
This line of inquiry concerns another allegation made by Mr David
King in the course of his interview with Mr Bates in September 1994. Before
the allegation can be fully understood it will be necessary to outline the factual
background. The Commission has investigated this line of inquiry pursuant to
items 1(c) and (d) of its terms of reference.
8.2

City of Wanneroo Council and the Weekend Markets

The records of the City of Wanneroo disclose the following sequence of events.
Up until 31 July 1980 the Shire of Wanneroo allowed stallholders to operate an
unofficial market site in Wanneroo Road, Neerabup. On 18 June 1980 the
Council closed the Neerabup site and encouraged stallholders to relocate to a
City of Wanneroo owned site in Finlay Place, Wangara, with a view to
promoting and encouraging patronage of the Wangara industrial area. A lease
of the new premises for the period July 1980 to 25 July 1984 was put out to
tender. Mr Michael Johnson was the successful tenderer.
8.2.1
As the viability of the markets improved, Mr Johnson leased two
neighbouring shops as covered areas for more market stalls. Mr Johnson
maintains he had verbal approval from the City of Wanneroo for the operation
of market stalls from these shops and he subsequently purchased them. It is
clear City of Wanneroo staff were well aware Mr Johnson was using these
covered areas as part of the market and took no action over a period of years
to prevent him doing so; that is, until it was in the Council's interests to do so.
Indeed, the City of Wanneroo's Health Surveyor inspected the premises on
occasions and provided advice on health requirements.
8.2.2
In September 1984 Council resolved that the Shire should itself
own and operate a new market site in Prindiville Drive, Wangara. On
28 August 1985 Councillor King moved a motion, seconded by Councillor
Baddock, to rescind the earlier decision and to invite applications from
interested parties to lease or purchase the land and build and operate a
market. The motion was carried by absolute majority. Councillor Michael
O'Brien was the only Councillor to oppose the motion.
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8.2.3
On 16 December 1985 Mr Johnson wrote to the Town Clerk
outlining his concerns about what he saw as the destruction of the goodwill of
his business. Mr Johnson requested Council to temporarily set aside the
tender process and made an offer to purchase the Prindiville Drive site by
private treaty. By letter dated 18 December 1985 the Town Clerk, Mr Coffey,
acknowledged receipt of Mr Johnson's letter and advised him that since the
land was already the subject of an advertised tender he was unable to deal with
the matter other than in accordance with the tender requirements of the Local
Government Act. Mr Coffey went on to state that he would consider the private
treaty offer as an expression of interest which would be submitted to the
Council for consideration after the close of the tender period on 7 February
1986.
8.2.4
On 20 January 1986 Mr Johnson again wrote to the Town Clerk
and repeated his concerns and objections. He also advised Mr Coffey that his
decision to treat Mr Johnson’s offer to purchase by private treaty as a tender
would put him at a severe commercial disadvantage, particularly in view of the
non-confidential manner in which it had been treated. Mr Johnson formally
withdrew his offer to purchase the site. On 6 February 1986 he submitted a
formal tender to purchase or, alternatively, to lease the site and operate the
market.
8.2.5
Mr Johnson also applied to the Council for approval to use as a
weekend market that portion of the existing markets owned by him. That
application was refused by Council on 16 February 1986 and Mr Johnson was
so advised on 11 March 1986. Mr Johnson was also advised that Council was
not prepared to allow the continued use of the property for markets after the
new markets in Prindiville Drive commenced operation.
8.2.6
The tenders were considered by an Occasional Committee, of
which Councillor Robert Baddock was the chairman, at a meeting held on
17 April 1986. The Committee recommended that the tender be awarded to
one of the other bidders. The matter was further considered at a special
meeting of Council held on 17 April 1986. Once the meeting was declared
open a motion for the meeting to be held behind closed doors was immediately
moved and carried. There is no explanation in the minutes as to why
Councillors thought it necessary to hold the meeting in private.
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8.2.7
In any event, the minutes disclose that Councillor King first moved
a motion to reject the Committee's recommendation and to accept Mr Johnson’s
tender. The motion was lost. Councillor O'Brien then moved a motion that
Council accept the tender recommended by the occasional Committee. That
motion, too, was lost. The meeting then decided to adjourn until 23 April 1986.
At the next meeting, also held in private, Council resolved by an absolute
majority to reject the Committee's recommendation and to accept Mr Johnson’s
tender. A division was called and it is apparent from the minutes that
Dr Bradshaw and Mr King were amongst those who voted in favour of the
motion. Councillor Baddock voted against the motion.
8.2.8
On 22 April 1986 there appeared in the Wanneroo Times an
article written by Mr William Marwick, who was at that time yet to run for
Council. In the article Mr Marwick commented adversely on two aspects of
Council's conduct in relation to the special meeting. First, although this was a
full Council meeting, the public were not informed that it was being held; and
secondly, the deliberations were closed to the public. The article contained an
explanation for the meeting being held in private which the minutes do not; that
there were sensitive questions to be asked by Councillors, presumably
concerning the tenderers. In view of the evidence of Dr Bradshaw, to which I
shall refer, concerning the financial circumstances and background of some of
the tenderers, there would appear to be valid reasons for Council wishing to
hold the meeting in private. There is no apparent explanation for why the
proper procedures were not observed in relation to notifying the public that a
special meeting was to be held.
8.2.9
I note the decision to award the tender to Mr Johnson was made
in April 1986 and hence before the commencement of the period covered by
the Commission’s terms of reference. However, one of the allegations is that
Mr Johnson made a corrupt payment after the event and after the May 1986
election which brings the matter within the Commission’s jurisdiction.
8.3

Mr King’s Allegation

8.3.1

Mr King made his allegation to Mr Bates in the following terms:
“When the proposal came to council in -- it would have been
probably June 1985. Michael came and talked to me and asked
me for my support and I said I couldn't see anything wrong with it.
Likewise he canvassed other councillors. When the markets were
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eventually rezoned on a motion through council, and he was given
it, he came and saw me and gave me $1,000.00 in cash. He said,
‘Look, thanks very much for your support. I'm very appreciative of
it’. I said, ‘Thank you very much’. That helped defray some of the
costs for my election.
I never acted for him. He gave it to me because I’d supported him.
At no time during the whole process of the application did he come
to me and say, ‘Look, if you do this I'll give you $1000’. It was just
done. What I did find funny was that about a month after he'd done
the development he sold it for an excess of a million dollars, we
were told; and there was all hell let loose on council because they
then said ‘Look, you shouldn't have sold the thing. We told you
this’ and ‘We told you that’. Bradshaw made the comment that -because when Dr Bradshaw had a drink he tended to open his
mouth. He said: ‘Yes. The bastards; and all I got out of it was five
thousand bucks’.”
8.3.2
In an interview with a Commission investigator Mr King stated that
he and Dr Bradshaw were the only ones present during the latter alleged
conversation. Mr King did not say to Mr Bates, and he was not asked, whether
the money he was given was supposed to be a straight out payment or an
election donation. He also told Mr Bates that "definitely Rob Baddock got
something out of it." Mr King did not say to Mr Bates how much Mr Baddock
received or how he knew Mr Baddock had received anything.
8.3.3
On this version of events, Mr King is not suggesting he was
offered money in return for his support. The payment allegedly made to
Mr King was not part of an arrangement whereby he provided his support in
return for a benefit. It was an unsolicited payment after the event which, in
Mr King’s words, went into his back pocket. Mr King also said he had no
contact with Mr Johnson thereafter.
8.3.4
In my view it is unlikely that a businessman such as Mr Johnson,
after having achieved his aim of successfully tendering for the markets, would
make an unsolicited payment of $1,000.00 to a Councillor such as Mr King.
However, this Commission has been privy to some very curious occurrences on
the Council and I certainly do not discount the allegations on the grounds of
implausibility alone. Mr King was questioned about the allegations during an
in-camera hearing in February 1997. His account at that time was in
substantially similar terms to the version he gave to Mr Bates. Mr King was
asked about the nature of the payment from Mr Johnson and, in particular,
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whether he saw it as a bribe. He said “I don’t know what I saw it as at the time”
but he did agree he thought it was an improper payment.
8.3.5
As to his conversation with Dr Bradshaw, Mr King maintained the
amount was $5,000.00 but he was unclear about whether Mr Johnson's name
was mentioned. He said:
“I think he did, yes, you know. Maybe he wouldn't have said it by
name, maybe he didn't say his name, but the inference was to me
that he meant Michael Johnson and the $5,000.00 came from
Michael Johnson.”
Mr King could not remember whether Dr Bradshaw said anything to indicate
whether the $5,000.00 was a direct payment or an election donation.
Curiously, Mr King made no mention of having discussed with Dr Bradshaw
why he was paid five times the sum he had received for allegedly doing exactly
the same thing; supporting Mr Johnson.
8.3.6
Mr King was also questioned about his allegation that Mr Baddock
received a payment. He said he did not know if Mr Baddock received any
money. When Counsel Assisting pointed out to Mr King that he had told
Mr Bates he had, he replied:
“Well, I don't remember saying that and I don't know. I have no
proof whatsoever about it.”
8.3.7
I have previously found that the evidence of Mr King requires
corroboration before it can be accepted and acted upon. Inquiries conducted
by this commission have failed to identify any evidence to support his
accusations against Mr Johnson or Dr Bradshaw.
8.4

Corroboration for Mr King

8.4.1
Mr Michael O’Brien, the Councillor who was strongly opposed to
the Council selling the markets rather than leasing them, was interviewed by a
commission investigator to determine whether he had any information to assist
in resolving this matter. Mr O’Brien believed it was unethical for Council to
permit private ownership of an asset he believed should be a community cooperative venture. He has made no allegations of improper influence or
advantage being afforded to Mr Johnson. Mr O’Brien said he was not aware of
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any corrupt payment or even any suggestion that such a payment may have
been made. He does not believe any of the three tenderers were given
preferential treatment.
8.4.2
Mr O’Brien states that he did prefer Mr Johnson’s bid over the
other two tenderers but justifies his preference in terms of their relative
financial status.
He said Mr Johnson offered a bank guarantee and
demonstrated success at the Subiaco and Wanneroo carpark markets. Even
Mr O’Brien, the chief critic of Council's decisions on this matter, provides no
support for Mr King's account of corrupt or improper conduct in relation to or by
Mr Johnson.
8.4.3
Mr Johnson has told Commission investigators he believed the
Council was effectively putting the goodwill of his business up for sale. He said
he was very upset at the way Council treated him, including the fact that he and
other tenderers were excluded from the Council meeting which discussed the
tenders. Mr Johnson stated that Dr Bradshaw did not at any time indicate to
him he supported Mr Johnson’s application or tender. Indeed, he considered
Dr Bradshaw was against his proposal. Mr Johnson said he knew Mr Baddock
was against it. He said he understood Mr Baddock and Mr O'Brien both
wanted a municipal or community run market. Mr Johnson did admit that in
about 1983 he donated $100.00 to Dr Bradshaw for an election. He has no
recollection whether it was for local council or a state election.
8.4.4
Mr Johnson denied ever making a payment or donation to
Mr King. He said that when Mr King was first elected Mr King visited him at the
markets and introduced himself. He said Mr King told him running for Council
had been very expensive for him and expressed the view that it would be a
good thing if councillors were paid. Mr Johnson said he had been warned
about Mr King by one of his stallholders who described Mr King as "bad news."
He said he felt Mr King may have been seeking a donation on that occasion but
he ignored it.
8.4.5
Mr Johnson maintained he did not pay or reward any councillor.
He strenuously denied paying Mr King $1,000.00 or paying Dr Bradshaw
$5,000.00. Mr Johnson said he was so distressed at the treatment he received
from Council that if one of them had requested a bribe it would have been the
final straw and he would have reported him.
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8.4.6
Dr Bradshaw also denied ever receiving money from Mr Johnson.
He said Mr Johnson was already operating the Wanneroo markets when he,
Dr Bradshaw, was elected to Council. Dr Bradshaw said he considered that,
overall, Council was happy with the way in which Mr Johnson had operated the
markets. He said the markets had been successful in attracting patronage to
the Wangara industrial area, which had been very slow to get off the ground,
but it was appropriate that they be shifted to a more permanent structure at
another location. He said the idea to relocate the markets came from the Town
Planning Department. Dr Bradshaw said the only consideration granted to
Mr Johnson in reaching this decision was to allow him to continue operating
until the tender was let. He did not believe Council had dealt with Mr Johnson
unfairly because no-one, not even Mr Johnson, ever expected the markets to
remain as they were, in less than ideal circumstances.
8.4.7
Dr Bradshaw agreed that Mr Johnson had built up the popularity
of the markets without any assistance from the Council but he did not see the
fact that Mr Johnson had purchased adjoining premises and been allowed to
use them as part of the markets as a relevant factor when considering the
merits of relocation. He said he saw it simply as Mr Johnson's commercial
decision, the consequences of which he had to live with. Dr Bradshaw said he
was not a member of the subcommittee set up to review the tenders and he
was not sure when he first became aware that Mr Johnson had put in a tender.
He had a vague recollection that Mr Johnson spoke to him once and told him
he intended to tender but would prefer to buy rather than lease the land.
Dr Bradshaw could not remember any other discussion and said Mr Johnson
did not ask him for his support. He said he liked Mr Johnson's tender, but
could not remember whether he told Mr Johnson. Dr Bradshaw said he
believed he did not tell Mr Johnson of his preference. I note Dr Bradshaw’s
evidence on this point is consistent with Mr Johnson's account of his contact
with Dr Bradshaw.
8.4.8
Dr Bradshaw said he considered a number of factors in assessing
the respective merits of the tenders. He said the financial stability of the
tenderers was a particularly important consideration as all tenders involved
periodic payments rather than full payment upon settlement. Dr Bradshaw also
saw as significant experience in this type of venture. He was evidently
concerned about the potential bad publicity for the Council if it were to be
associated with an unsuccessful venture. Dr Bradshaw said he was also
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concerned about the impact on the still struggling Wangara industrial area if
the new markets failed.
8.4.9
Dr Bradshaw said he did not initially push any particular tender
until he became aware of the three recommendations from the subcommittee.
He said he then pushed for Mr Johnson's bid and freely admits to doing so.
Dr Bradshaw explained that the reasons he preferred Mr Johnson's tender
were his financial position and his management skills.
According to
Dr Bradshaw, the first tenderer recommended was a $2 company with no
guarantee that it could borrow or provide the funds necessary to complete the
purchase. He said the principals of that company had also previously applied
for a rezoning to develop a caravan park and the Council had found them
difficult to deal with. The second tenderer had no financial guarantees and, on
Dr Bradshaw's evidence, had several convictions for receiving stolen goods.
Dr Bradshaw said this information had been provided to him anonymously, in
typed form, but without any official authentication. When he was asked if he
automatically assumed it was correct he replied "(N)o, but I thought that
obviously there was probably a good basis for it”. It was not clear why
Dr Bradshaw chose to take that information seriously and rely upon it.
8.4.10
Mr Johnson’s tender was for the highest amount which would, of
itself, justify his selection. It seems, however, that the overriding factor for
Dr Bradshaw was that neither of the other tenderers had any experience in
weekend markets whereas Mr Johnson had a proven track record with the
Subiaco markets and then the Wanneroo markets.
8.4.11
There is nothing inherently implausible in Dr Bradshaw's
explanation for, or reasoning processes behind, his decision to support
Mr Johnson's tender. He agreed that he attempted to convince his fellow
Councillors by speaking in support of Mr Johnson's proposal. Dr Bradshaw
said that all he could remember of the opposition to his view was that
Councillor Baddock strongly supported one of the other tenderers. He denied
that Mr Johnson ever donated to his election campaign. Dr Bradshaw said he
did not ever ask Mr Johnson to donate and he never offered to do so.
Dr Bradshaw denied having any direct or indirect financial connection with
Mr Johnson or receiving from him a benefit of any kind. He said he did not
contact Mr Johnson to request a donation after the decision of Council to award
him the tender. When asked why not, he said he did not know the man very
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well. When it was put to Dr Bradshaw that close association had not always
been a criterion for him in targeting potential donors he agreed but added,
"(H)e also gave the impression that he wasn't free with his money."
8.4.12
Dr Bradshaw said he was not aware of any other Councillors
receiving donations or payments from Mr Johnson. Importantly, Dr Bradshaw
denied ever having a conversation with Mr King about receiving $5,000.00 from
Mr Johnson.
8.5

Conclusions

8.5.1
The allegation Mr King made to Mr Bates that Mr Baddock
“definitely got something out of it” is inconsistent with the objective facts and is
clearly false. Mr Baddock was on the Committee which recommended a
tenderer other than Mr Johnson. At the Council meeting Mr Baddock voted
against the motion approving Mr Johnson's proposal. All the material evidence
indicates that Mr Baddock was not providing any support to Mr Johnson.
8.5.2
As I have already noted, Mr King's evidence cannot be accepted
without corroboration and there is absolutely none to be found to support his
allegations against Mr Johnson and Dr Bradshaw. The accounts given by
Mr Johnson and Dr Bradshaw certainly do not provide any support for
Mr King’s allegations. The explanations they offer are neither inherently
implausible nor contradictory. There is no other potential source of evidence to
provide that support. In those circumstances I conclude that in relation to this
line of inquiry there is no credible evidence on which I could base any finding
adverse to either Mr Johnson or Dr Bradshaw.
8.6

Summary of Findings

8.6.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

There is no credible evidence to support a finding that
Mr Johnson gave any councillor money in connection with his bid
for the Wanneroo Markets nor that any councillor received any
money from Mr Johnson.
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(b)

Mr King’s allegation made to Mr Bates that Mr Baddock “definitely
got something out of” the Wanneroo weekend markets tendering
process is false.
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9.1

Introduction

9.1.1
There have been a number of allegations levelled at Dr Bradshaw
and others arising out of their alleged involvement in and promotion of a home
building company known as Kestral Holdings Pty Ltd which traded as Kestral
Homes (“Kestral Homes”). Those allegations have come from a number of
sources and they are as follows:
(a)

That Dr Bradshaw used the City of Wanneroo public relations and
graphic arts departments to promote Kestral Homes for his
personal financial benefit;

(b)

That Dr Bradshaw had a financial interest in Kestral Homes and
used his position as a Councillor to promote that interest through
the Council without disclosing an interest;

(c)

That Dr Bradshaw had an arrangement with Kestral Homes
whereby he would receive a percentage for every Kestral Home
sold;

(d)

That a principal of Kestral Homes, Mr George Rawson, offered a
benefit to Mr David King in return for Mr King’s assistance on
Council in approving Kestral Homes’ applications and that a
similar arrangement was in place in relation to Dr Bradshaw; and

(e)

That Councillor Alan Carstairs was promoting Kestral Homes to
the Council, though there has been no associated suggestion,
either express or implied, that his motivation in doing so was
corrupt or improper.

9.1.2
Mr David King raised some of these allegations in the course of
his interview with Mr Bates in September 1994. Mr King told Mr Bates that
Mr Rawson was at one point having difficulties with local government councils
in metropolitan Western Australia, most of which did not approve of the type of
houses being built by Kestral Homes. Kestral Homes did not build brick and
tile homes as favoured by councils; most were made of timber while others had
a steel frame and concrete rendering. Most Kestral Homes houses had metal
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rooves. According to Mr King the cost of Kestral Homes houses was much less
than more standard types of houses. He alleged that during OctoberNovember 1990 Mr Rawson approached him and said “(W)ell, you get this
passed through Council for me and on the basis that I get licences and there
are no hassles in approval, I will make sure that you’re well and truly looked
after”. Mr King said to Mr Bates that he interpreted that as an offer to pay him
money for his assistance in getting building licences for Kestral Homes; what
he described as “(M)onies payable for services rendered”. He said Mr Rawson
gave him $200.00 towards his election campaign.
9.1.3
Mr King also raised the possibility that a similar arrangement was
in place in relation to Dr Bradshaw. He appears to base that view on
Dr Bradshaw’s strong support for Kestral Homes on Council. Mr King also put
forward the view, based on the fact that Dr Bradshaw had connections
overseas and his friendship with Mr Rawson, that Mr Rawson had done some
kind of deal with Dr Bradshaw whereby Dr Bradshaw would obtain a
percentage of every house sold by Kestral Homes.
9.1.4
With the exception of the allegation concerning Mr Rawson’s offer
to him, the information provided by Mr King to Mr Bates is no more than
conjecture on his part. While he said Mr Rawson enlisted his support and the
support of Dr Bradshaw and other Councillors to promote his concept for both
private dwellings and public buildings with the Council, he was unable to give a
clear answer as to what it was Mr Rawson said or did in order to enlist that
support. The closest he came to answering the question was to say that in
1991 Mr Rawson gave him a couple of hundred dollars towards his election
campaign. He finally gave the following answers:
“Did he ever say to you, did he ever specifically request your
assistance to either support or promote his homes within the
shire?---Yes, he did. Yes, he did.
He specifically asked you, did he?---Yes, he did.
What did he ask you to do?---To talk to the city building surveyor,
Ray Fischer.
Anything else?---Just support him in general in the concept.”
9.1.5
If that was the extent of the request no question of impropriety or
illegality arises. People are entitled to request the assistance of councillors
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providing the only possible benefit to the councillor is electoral support.
Mr King denied he was offered any benefit by Mr Rawson in return for his
support. He mentioned being offered some financing work but could not
remember whether Mr Rawson offered him a specific sum of money and he had
no recollection of the statement he made to Mr Bates that he was to be “well
and truly looked after” by Mr Rawson. He also conceded he had no basis to
conclude that Dr Bradshaw was receiving a benefit from Mr Rawson in return
for his support nor, as he had previously asserted, that Mr Rawson was paying
off Dr Bradshaw. He said he believed there was some connection there
because of “the activity supposedly up in Indonesia”.
9.1.6
Despite the direct conflict between what he had told Mr Bates and
his evidence before this Commission, Mr King denied he had been lying to
Mr Bates. He did admit he may have been exaggerating.
9.1.7
During the 1995 Kyle Inquiry, Mr Arnold Dammers made a number
of comments to investigators implying that Dr Bradshaw had made improper
use of City staff for non-council related matters such as the use of the public
relations department and the graphic arts department for the production of a
brochure dealing with Kestral Homes. Mr Marwick also raised that issue with
the 1995 Kyle Inquiry. Further, Mr Dammers, Mr Marwick and Mr Major
commented that it seemed Dr Bradshaw was promoting Kestral Homes to
Council and pushing the company during Council meetings. They also
mentioned a belief held by Councillors that Dr Bradshaw had a financial
interest in Kestral Homes. They did not provide any evidence to support those
allegations. It was those three Councillors also who alleged that Mr Carstairs
was pushing Kestral Homes.
9.1.8
Those are the allegations. The Commission has conducted its
investigation of this line of inquiry pursuant to items 1 (a), (b), (c) and (d) of its
terms of reference.
9.2

The Factual Background

9.2.1
It is apparent from the minutes of Council meetings that from mid1988 to the end of 1989 applications made by Kestral Holdings for approval to
build its homes were not finding favour with the City of Wanneroo. Council had
at that time asked the Building Department to refer to it all applications which
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complied with the building by-laws but were non-uniform. Kestral Homes’
houses, being timber framed and clad, and iron roofed, fell into that category.
Applications lodged in June 1988, November 1988, December 1988 and
February 1989 were all rejected by the Technical Services Committee and, in
turn, by full Council. The basis for rejection appears to have been that the
dwellings were considered to adversely affect the amenity of the areas in
question, which were dominated by brick and tile homes.
9.2.2
In March 1989 Kestral Homes applied to the Council for building
licences for two properties; one, in Yanchep, was timber framed and the other,
in Mullaloo, was steel framed and concrete rendered. Since both proposed
houses were considered by the Building Department to be non-standard the
applications were referred to Council for decision. The Technical Services
Committee recommended rejection of both applications because the proposed
houses were not brick and tile. Council decided to refuse a building licence for
the timber framed house but to issue a licence for the steel framed house. The
latter resolution, on a motion moved by Councillor Major, seconded Councillor
King, was passed by an absolute majority. The minutes do not disclose the
reason for the sudden change in attitude by the Council.
9.2.3
On 15 May 1989 the Technical Services Committee passed a
motion delegating authority to the City Building Surveyor to issue building
licences for non-uniform dwellings which conformed to the uniform building bylaws. At the same meeting the committee recommended for approval by
Council three applications for licences to build non-uniform dwellings. At its
meeting on 24 May 1989 Council accepted the committee’s recommendations
and approved the issue of licences. Again, there is nothing in the minutes to
explain the sudden shift in approach but a report to Council from the City
Building Surveyor for that meeting did advise Council that two appeals to the
Minister for Local Government against rejection by Council of licences for nonuniform dwellings had been upheld. One of those appeals related to a Kestral
Homes house. It would appear that Council’s change of heart was at least
partly caused by the fact that its rejection of such dwellings where they
complied with the uniform building by-laws could not be sustained on appeal.
9.2.4
The City Building Surveyor, Mr Ray Fischer, confirmed that it was
Council’s policy in late 1988 - early 1989 to refuse applications for nonstandard homes. He said he wrote a report to Council pointing out that the
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policy was not working since the Minister for Local Government was allowing
appeals against refusals to issue licences for non-standard homes that
otherwise met the requirements of the uniform building by-laws. He said it was
as a result of the report that Council resolved to delegate authority to the City
Building Surveyor to issue licences for non-standard dwellings which met the
requirements of the by-laws.
9.2.5
I make two observations about the Council’s change of approach
to Kestral Homes’ applications. First, it did not apply only to Kestral Homes.
The new policy applied to any non-standard type of dwelling. Secondly, the
change can be explained by the attitude of the Minister and the outcome of the
ministerial appeals. Council could well have seen little point in continuing to
reject those types of houses when the Minister was going to approve them.
9.2.6
Dwelling houses were not the only buildings sold by Kestral
Holdings Pty Ltd. The company also constructed public buildings made from
similar materials. The minutes of the meeting of Council for 24 October 1990
record the following item:
“Cr King reported that Kestral Homes, a manufacturer of
prefabricated buildings was recently the recipient of two awards
from the Master Builders Association. He suggested that Council
research the possibility of using alternative building methods for the
construction of public buildings to reduce the cost of construction
and maintenance.
MOVED Cr Carstairs SECONDED Cr Edwardes that:
1

a site meeting of interested Councillors and Council Officers,
incorporating Landsdale Farm School and Kestral Site
Office, be arranged by the Mayor for 8.00 am one
Wednesday morning;

2.

a report be submitted to Technical Services Committee on
the amendments required to Kestral’s standard structures in
order that they will conform with public building
requirements.
CARRIED”

9.2.7
Subsequent minutes disclose that the meeting did take place and
Kestral Homes provided additional documentation. The City Building Surveyor
reported to Council as requested and, while not openly rejecting the use of
Kestral Homes buildings, clearly saw more disadvantages than advantages to
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their use. Mr Fischer accepted that Kestral Homes buildings were adequate for
low impact type use but, in his view, they were susceptible to internal damage
and were generally not suitable for user groups which required high ceilings.
He considered adapting Kestral Homes buildings to overcome these
deficiencies would bring the cost close to that of a comparable standard
building. Mr Fischer said these factors made the Kestral Homes type buildings
less attractive to the City of Wanneroo than conventional buildings.
9.2.8
At its meeting in March 1991, Council simply resolved to receive
the City Building Surveyor’s report. No further action was suggested or voted
upon. The only subsequent reference in the minutes to Kestral Homes is in
July 1992 when Council granted approval to Kestral Holdings Pty Ltd to
develop eight group dwellings on land at Mindarie.
9.3

The Evidence

Mr Rawson
9.3.1
Kestral Holdings Pty Ltd was incorporated in June 1983. A
provisional liquidator was appointed on 2 April 1997. The company had seven
directors between 1988 and 1992 but only two shareholders, Mr Rawson and
his wife, Mrs Jill Rawson.
9.3.2
Mr Rawson was interviewed at some length by an investigator
from the Kyle Inquiry in 1992. According to Mr Rawson he first met
Dr Bradshaw during 1980 when he consulted him as a patient. He said there
was no relationship between them other than as doctor-patient until, he
believed, 1988 or 1989 when Dr Bradshaw attended at his company’s premises
uninvited and was generally looking around. Mr Rawson said he was
concerned because, to his mind, Dr Bradshaw was a major reason why the
Council had rejected Kestral Homes’ applications for building licences. He said
that at the time he was not close to Dr Bradshaw and they did not see eye to
eye on the question of building timber homes in the Wanneroo area.
Mr Rawson said he was consequently surprised to see Dr Bradshaw at his
office. He said Dr Bradshaw asked questions about the houses, expressed
some disbelief as to their qualities and asked Mr Rawson if he would explain
his company’s product to the City of Wanneroo Building Department.
Mr Rawson said he agreed but nothing came of the contact.
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9.3.3
Mr Rawson also referred to an occasion when Dr Bradshaw
approached him to ask if he had ever thought of doing business in Indonesia.
He said he treated Dr Bradshaw’s inquiry in the same light as many others he
received of a similar nature and provided him with information about the
company. Mr Rawson said Dr Bradshaw suggested a folder be prepared which
was done and Dr Bradshaw suggested the printers for the job. He said
Dr Bradshaw gave him the names of two women to contact at the City if he
wanted to know anything. It is probable one of those women was Miss
Alexandra Davidson, the public relations officer for the City of Wanneroo.
Ultimately nothing came of the proposed Indonesian venture.
9.3.4
Mr Rawson also mentioned discussing with Dr Bradshaw the
possibility of using Kestral Homes buildings for public purposes in the City of
Wanneroo. He said he discussed the matter with the Building Department and
gave them all the facts and figures but, again, nothing came of the idea. From
other evidence it would appear that this contact occurred in relation to
Mr Fischer’s report which was prepared between October 1990 and March
1991.
9.3.5
Mr Rawson also confirms dealing with Mr Carstairs and places the
timing of his interest in Kestral Homes products at 1990-91. He recalls
Mr Carstairs asking him questions about Kestral Homes buildings similar to
those asked by Dr Bradshaw. He said Mr Carstairs had seen a Kestral Homes
building at the Landsdale Farm School and been impressed by the qualities of
the building, particularly since it cost a fraction of the cost of a brick and tile
building. Mr Rawson said a meeting was arranged between himself and his
engineer and the City of Wanneroo Technical Services Committee. He said
the Building Department staff asked many questions but he could see the
disbelief in their faces and knew nothing would come of the meeting. It is
unclear from Mr Rawson’s interview whether this is the same contact he
referred to in relation to his dealings with Dr Bradshaw.
9.3.6
As for Mr King, Mr Rawson remembers donating about $300.00 to
his election campaign in 1988, not 1991 as asserted by Mr King. He said he
donated the money because Mr King, who belonged to the same Freemasons
lodge as he did, had helped Mr Rawson with a problem he had with a
dangerous intersection. Mr Rawson was certain he had never donated any
money or given any assistance to Dr Bradshaw. He also denied any attempt

253

on his part to obtain support for his company’s product from any councillor,
including Dr Bradshaw. He said:
“I didn't approach him, I didn't approach the council, I didn't
approach councillors. I didn't approach anyone because it's not my
style.”
Miscellaneous Witnesses
9.3.7
Commission investigators took a statement from Mr Rawson’s
accountant, Mr Colin Cook. It was unnecessary to call Mr Cook to give oral
evidence because Dr Bradshaw took no real issue with his account. Mr Cook
recalls Mr Rawson telling him Dr Bradshaw had said there were Indonesians
interested in buying Kestral Homes. He said Mr Rawson told him Dr Bradshaw
was going to Indonesia and required facts and figures about the business,
which he prepared. Mr Cook remembers that Dr Bradshaw stopped off in
Indonesia on his way back from his Council funded trip to Sinagra, which was
in August 1990. He said he felt at the time it was wrong for Dr Bradshaw to use
the trip to Sinagra to pursue personal business interests.
9.3.8
Mr Cook said that on Dr Bradshaw’s return from Sinagra
Dr Bradshaw told Mr Rawson there was a syndicate in Indonesia who were
prepared to purchase Kestral Homes. He recalls a figure of $7 million being
raised but Dr Bradshaw denies he mentioned that figure. Mr Cook also recalls
Dr Bradshaw was to receive a fee of about $350,000.00. He said he was
sceptical about the whole proposal as being too good to be true.
9.3.9
Mr Cook’s evidence places Dr Bradshaw’s interest in Kestral
Homes at August 1990 and the discussion concerning the fee to become
payable to him as occurring on his return in September 1990. Both those dates
are earlier than the motion of Council to obtain a report on Kestral Homes
structures with a view to using them for public buildings within the municipality.
9.3.10
Mr Carstairs was not a councillor, though he was a candidate for
election, when he first became interested in Kestral Homes. He said he was
building a home in Yanchep and liked the idea of the Kestral Home. He
mentioned it to Dr Bradshaw who took him to see the display at Landsdale.
Media articles from September 1990 confirm that Mr Carstairs visited the
Landsdale Farm School with Dr Bradshaw to inspect the Kestral Homes
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building. Mr Carstairs said that after his election he spoke in favour of the
Kestral Homes style of building because he was impressed with them although
he confirms the City Building Department was not so impressed. He said he
was particularly interested in Kestral Homes buildings for football club change
rooms because of the lower construction cost.
9.3.11
Mr Carstairs denied any close association with Mr Rawson. He
also denied knowing that Dr Bradshaw had any financial interest in Kestral
Homes. Mr Carstairs acknowledged that Mr Cook was his accountant but said
he was unaware of his involvement with Kestral.
9.3.12
Mr Terence Clarke was the graphic artist employed by the City of
Wanneroo who carried out the artwork for the Kestral Homes material sent to
Jakarta by Dr Bradshaw. Mr Clarke said he was instructed to do that work by
Miss Davidson. The job, though urgent, was not large and consisted of altering
text on some diagrams. He described the job as “a few squirts of spray glue
and a bit of bromide paper” which took no more that 30 to 45 minutes of his
time. Mr Clarke said he thought at the time that the work did not relate to the
business of the City of Wanneroo but felt if he spoke up he would lose his job.
He said he found working for Miss Davidson difficult because she worked for
the mayor, Dr Bradshaw, rather than taking matters through the Town Clerk
and was quite rude and aggressive to staff.
Dr Bradshaw
9.3.13
Dr Bradshaw said his involvement with Kestral Homes began
when Mr Carstairs approached him, as mayor, for help in getting clubrooms for
the Ocean Ridge Junior Football Club. Mr Carstairs could not get the support
of his fellow ward Councillors because of the cost factor. Dr Bradshaw
confirmed there were no funds available but agreed to look into the matter. At
about that time Dr Bradshaw said he received an invitation to the Landsdale
Farm School and saw there the Kestral Homes building in use as offices and a
meeting hall. He said he was impressed by the building. Dr Bradshaw claims
that prior to that time he was not aware of the name Kestral Homes.
9.3.14
Dr Bradshaw said he then went to the Kestral Homes premises
and discovered its owner was Mr Rawson whom he knew from some years
previously. Dr Bradshaw maintained he had been very concerned about the
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cost of public buildings for some time and that he questioned Mr Rawson about
the strength and maintenance requirements of the buildings. He said the cost
of building changerooms using the Kestral Homes methods was about half the
cost of using brick and tile.
9.3.15
Dr Bradshaw told the Kyle Inquiry he then went back to Council
and arranged for someone to move a motion directing the building staff to
inspect the Kestral buildings to see if they complied with all the building codes
and regulations. Dr Bradshaw said that on his next trip, "or about that time on
one of my trips to Jakarta", he was dealing with an Indonesian company which
was looking for a business in Australia which could be used to add value to raw
timber, the export of which had recently been banned by the Indonesian
government. The Indonesian company was looking to establish a subsidiary in
Jakarta and then build an export market overseas. Dr Bradshaw said he
approached Mr Rawson who said he was interested in selling the business.
9.3.16
It's apparent from a facsimile message sent from a Mr John Leong
in Jakarta to Dr Bradshaw on 15 January 1991 that Bradshaw was to receive a
commission or fee for his part in arranging a buyer for Kestral Homes. The
material part of the fax reads as follows:
“Dear Wayne,
Am having another meeting with my investor regarding Kestral
Homes tomorrow. To avoid unnecessary dispute in future, he
insists on knowing what you and I demand when things get
finalised. Pls let me know what you think would be best for us. It
would be wise if you could come down to Jakarta for a few days
and stay at my place.”
Dr Bradshaw told Mr Kyle his commission was to have come from the company
in Indonesia, not from Kestral Homes. On his evidence he was acting as a
consultant for the Indonesian company which was attempting to find a business
venture in Australia. Since he was not acting for Kestral Homes there was no
conflict of interest nor any undisclosed agency. According to Dr Bradshaw at
that time, all he asked Council to do was check out Kestral Homes buildings to
see whether they met the building codes and standards.
9.3.17
Dr Bradshaw denied ever having or seeking to obtain any
financial interest in Kestral Homes. He denied ever having any expectation of
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receiving any remuneration from Kestral Homes. Dr Bradshaw was quite clear
on that point. He was asked:
“Did you have any deal, formal or informal, with Kestral Homes or
any director of Kestral Homes that you would be entitled to any
remuneration?---Never ever.
If Kestral Homes sold its business to the Jakarta corporation, was
there any arrangement, formal or informal, pursuant to which you
would get anything from Kestral Homes?---No way at all. No.”
Dr Bradshaw said that all Kestral Homes knew of the venture was his approach
to see if they were interested in selling; he told Kestral Homes an Indonesian
company was interested in purchasing the business.
9.3.18
Mr Leong was interviewed on behalf of the Kyle Inquiry in early
1996. A statement was prepared but Mr Leong refused to sign it. He is not
within the jurisdiction to be called to give oral evidence. In his statement
Mr Leong places his initial contact with Dr Bradshaw in late 1989 to early 1990
but before this Commission Dr Bradshaw disputed that timing.
In the
circumstances, I am not prepared to rely upon Mr Leong’s unsigned statement
to contradict Dr Bradshaw.
9.3.19
Dr Bradshaw told the Commission he first became aware of
Kestral Homes when applications came before Council for licences to construct
homes. He said both residents and Councillors objected to them because they
felt they lowered the value of brick and tile homes. Dr Bradshaw said he also
opposed building timber homes for the same reason. Since the Building
Department hated them the applications were generally opposed. This
evidence conflicts with what Dr Bradshaw told the Kyle Inquiry which was that,
before he visited the Landsdale Farm School, he was not even aware of the
name Kestral Homes.
9.3.20
Dr Bradshaw draws a distinction between his attitude to the
houses and his attitude to Kestral Homes structures being used for public
buildings. He said it was well after his dealings as a Councillor in relation to
the houses that he approached Mr Rawson over the possible use of his product
for public buildings. Dr Bradshaw was uncertain whether he ever approached
Mr Rawson in connection with the houses but he did recollect a conversation
with him in which Mr Rawson mentioned he was having trouble getting approval
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for his homes. He maintained he first attended Kestral Homes premises to
inquire about public buildings, not houses.
That evidence contradicts
Mr Rawson, though the conflict is probably of no consequence.
9.3.21 C
It is clear from Dr Bradshaw’s evidence that Mr Carstairs was on
Council at the time he contacted Dr Bradshaw and when they both visited the
Landsdale Farm School, so it must have been after May 1990. Dr Bradshaw
said he thought it was probably in August 1990. He said he then spoke to
Mr Fischer to discuss the possibility of using Kestral buildings. Dr Bradshaw
said Mr Fischer was not impressed at all and was opposed to their use. He
said he then “moved that we get a report from our staff on the suitability of the
Kestral style buildings for public buildings”. Dr Bradshaw said his aim in
moving the motion was to determine how suitable Kestral Homes buildings
were for use as public buildings. He said he was not convinced Mr Fischer
actually had a good look at them and felt that if there was a formal resolution
he would be obliged to do so. He agreed that if there was a positive report
there was a greater likelihood of Kestral Homes buildings being utilised.
9.3.22
Dr Bradshaw maintained in his evidence before this Commission
that his interest in Kestral Homes as a business opportunity came after the
motion to have a report prepared was moved in Council. He was asked:
“At that time when you moved that motion, did you have any - or
was it in your contemplation that you would be involved in either
marketing Kestral Homes or arranging the sale of Kestral Homes to
Indonesian ventures or any other person?---No, not at all at that
time.
No discussion with anyone about that?---No, not at all.
No?---That came later.”
Dr Bradshaw maintained he moved the motion. In fact, the minutes reveal that
was not the case. In the Technical Services Committee Councillor King spoke
to the motion but the mover and seconder are not recorded. Before the full
Council, Councillor Carstairs moved the motion, seconded by Councillor
Edwardes. On Dr Bradshaw’s account, there would have been no impediment
to Dr Bradshaw moving the motions himself in either forum and he had no
explanation as to why that did not happen. Dr Bradshaw expressly denied he
had others move the motion on his behalf because he did not want people to
know he was behind it. In the absence of any explanation from Dr Bradshaw, it
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is difficult to see any other reason why he would be present at the meetings
and fail to himself move a motion he had initiated and wanted passed. If that
was the case it would be apparent that Dr Bradshaw was well aware he had a
conflict of interest and was attempting to hide the fact from his fellow
Councillors.
9.3.23
I note and rely upon Mr Cook’s statement that Dr Bradshaw was
discussing arranging the sale of Kestral Homes prior to the Sinagra trip in
August 1990. As I have noted, Dr Bradshaw does not expressly disagree with
that evidence. Dr Bradshaw said the stopover in Indonesia or Singapore may
well have occurred on the return from the Sinagra trip. Dr Bradshaw also
agreed he would have spoken to Mr Rawson about it beforehand because he
had to ask him if he would be prepared to sell if he could arrange a buyer. That
being the case, it is clear Dr Bradshaw had a conflict of interest at the time the
motions were passed.
9.3.24
Indeed, Dr Bradshaw did not specifically dispute he was involved
in finding a purchaser for Kestral Homes at the time he caused the motion to be
moved, requiring the building department to prepare a report. He saw no
difficulty with taking that action, notwithstanding his pending financial
involvement with Kestral Homes. He claimed there was no association at all
between his action in promoting Kestral buildings for use as public buildings
within the City and attempting to sell Kestral Homes to his Indonesian contacts
with a view to personal financial advantage. Dr Bradshaw disputed that his
actions in Council had the potential to increase the viability or the saleability of
Kestral Homes through increased use of its products for public buildings and
denied moving the motion for his own benefit. In short, he saw no conflict of
interest in his situation at all. He also maintained he had no pecuniary interest
in the matter before Council because it was not dealing with the purchase of
Kestral buildings, only the preparation of a report on their suitability. He did
agree that if the issue before Council had been approval of a Kestral Homes
product he would have had a disclosable pecuniary interest.
9.3.25

Dr Bradshaw told the Commission:
“Did you indicate that you wanted a fee of $350,000?---Yes.
That was to be your fee?---Yes, for selling his business. ...
You stood to gain from Mr Rawson $350,000?---That's right.”
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That evidence is consistent with Mr Cook’s account of the arrangement
Dr Bradshaw was putting in place. It is totally inconsistent with Dr Bradshaw’s
own evidence to Mr Kyle. He told Mr Kyle he had acted on behalf of the
Indonesian company, not Kestral Homes, and accordingly his commission was
to come from Indonesia.
The point was clarified before Mr Kyle by
Dr Bradshaw’s own Counsel:
“So I can be entirely clear, from whom would you and John Leong
receive any remuneration if there was a transaction pursuant to
which Kestral Homes sold its business to the Jakarta corporation?--From the Jakarta company that would purchase Kestral Homes.
Did you have any deal, formal or informal, with Kestral Homes or
any director of Kestral Homes that you would be entitled to any
remuneration?---Never ever.
If Kestral Homes had sold its business to the Jakarta corporation,
was there any arrangement, formal or informal, pursuant to which
you would get anything form Kestral Homes?---No way at all, no.”
It would appear from the transcript of Dr Bradshaw’s evidence to the Kyle
Inquiry that he was trying to distance himself from any allegation that he failed
to disclose he was acting as an agent for Kestral Homes. Whatever his
motivation for giving those answers at the time, both accounts cannot be true.
Since I have no reason to doubt the substance of Mr Cook’s account and it
corroborates Dr Bradshaw’s evidence before this Commission, I prefer that
evidence to his account before Mr Kyle. It is also consistent with the normal
commercial practice of an agent receiving his commission from the vendor.
9.3.26
Dr Bradshaw also denied ever being involved in a relationship
with Mr Rawson whereby he received a percentage of the sale price of every
Kestral Homes house sold. He did, however, freely admit he attempted to use
information that came to him in his capacity as a Councillor to further his own
business interests. Dr Bradshaw identified a business opportunity through his
activities on Council and proceeded to exploit that opportunity without
disclosing his interest as required. He saw no conflict because he said the
business interest did not affect the Council.
9.3.27
On the issue of using City of Wanneroo staff for private business
matters, Dr Bradshaw said he spoke to Miss Davidson and asked her how to go
about preparing a presentation and she offered to help him. He said he was
not aware she had utilised the services of any other staff members for that
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purpose. Since Miss Davidson is not available to refute Dr Bradshaw on this
point I have no evidence on which I could find to the contrary.
9.4

Conclusions

9.4.1
It is apparent that both Miss Davidson and Mr Clarke did do work
for Dr Bradshaw for his Kestral Homes venture during the City’s time and using
the City’s materials. While Dr Bradshaw agrees he asked Miss Davidson for
her assistance, there is no evidence that he was aware she would do what was
required on the City’s time and with the aid of other City staff. Mr Clarke said
he dealt only with Miss Davidson. There is evidence of a close working
relationship between Dr Bradshaw and Miss Davidson in this and another line
of inquiry. That relationship is exemplified by his request of her to help with the
Kestral Homes brochure.
However, in the absence of evidence from
Miss Davidson on the question of Dr Bradshaw’s knowledge of her own actions
in response to that request, there is no basis on which I could make any finding
adverse to Dr Bradshaw.
9.4.2
While this particular instance of the use of the City’s staff and
property to carry out private work for a Councillor is minor, the practice is
clearly improper and should not be condoned.
9.4.3
There is evidence that Dr Bradshaw used his position as
Councillor to promote Kestral Homes on Council, and I am satisfied he did so,
but there is no evidence to suggest he ever had a proprietary interest in the
company. Similarly, there is no credible evidence to support the allegation that
there existed an arrangement between Mr Rawson and Dr Bradshaw that
Dr Bradshaw would receive a percentage of the sale price of every Kestral
Homes house sold. There is also no evidence to support a conclusion that
either Dr Bradshaw or Mr Carstairs played any role in the change of Council’s
attitude to the licencing of Kestral Homes houses for construction in the
municipality.
9.4.4
There is no support whatsoever for Mr King’s allegation that
Mr Rawson offered him a benefit in return for his support for Kestral Homes and
may have done the same for Dr Bradshaw. I am unwilling to accept Mr King’s
evidence without corroboration and there is none. Mr King did not adhere to
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his own allegation before this Commission in any event. There is no evidence
whatsoever to suggest any wrongdoing on the part of Mr Rawson.
9.4.5
There is no evidence to suggest that Mr Carstairs had any
financial interest in Kestral Homes or that his interest in, and support for, the
company and its products was anything other than motivated by a concern for
the interests of ratepayers.
9.4.6
As for the question of Dr Bradshaw’s conflict of interest,
Mr Fischer told an officer of the Kyle Inquiry “(T)he enthusiasm with which
Bradshaw and Carstairs had been promoting the Kestral product makes people
suspicious”. Taking into account the evidence before this Commission of
Dr Bradshaw's conduct in relation to other lines of inquiry and his attitude
generally to the distinction between Council's interests and his own, it is hardly
surprising that fellow Councillors who saw him pushing for Kestral's product
believed he did so out of self-interest. The Commission has not, of course,
heard any such evidence in relation to Mr Carstairs but his association with
Dr Bradshaw in this instance clearly gave rise to some concerns. The fact that
such conclusions were drawn illustrates the need for councillors and staff to
recognise and disclose conflicts of interest and to err on the side of caution
when in doubt. The pecuniary interest provisions of the Local Government Act
1960 exist not only to stop people acting corruptly or with self-interest, they are
there also to prevent any perception of a conflict of interest arising which could
taint the decisions of the Council.
9.4.7
There is undisputed evidence that Dr Bradshaw made use of
information that came to him in his capacity as a Councillor by attempting to
convert it into a business opportunity for himself. Such conduct is not of itself
prohibited by the Local Government Act 1960 but it can very easily lead to
situations in which breaches can occur. Once a business relationship is
established, or even contemplated, the councillor needs to be meticulous in
considering the possibility of conflict of interest and particularly pecuniary
interest. From the moment Dr Bradshaw acted upon his interest in Kestral
Homes, which was the time he first broached the subject with Mr Rawson, he
had a conflict of interest between his duty as a Councillor and his interest in
advancing the fortunes of Kestral Homes. While there was no statutory
requirement for him to disclose his interest in Kestral Homes whenever matters
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concerning that company came before Council, it would have been improper of
him not to disclose that interest.
9.4.8
Once Dr Bradshaw reached an arrangement with Mr Rawson, that
is from the point at which Mr Rawson agreed to Dr Bradshaw attempting to
obtain a buyer for the company in return for a fee, Dr Bradshaw was an agent
of the company and had a disclosable pecuniary interest in that company. I
find that both of those events occurred before September 1990.
9.4.9
It is apparent from the minutes that the only decision Council
made after September 1990 in relation to Kestral Homes was the motion
passed in October 1990 to inspect Kestral Homes buildings and to obtain a
report from the City Building Surveyor as to their conformity with public building
requirements. Dr Bradshaw was present at both committee and Council
meetings. There is no record of any disclosure of a pecuniary interest nor that
he left the room at any time. He must, therefore, have voted on the motion
before Council. He voted on a motion dealing specifically with Kestral Homes,
a business he was in the process of attempting to sell for a substantial fee and
in which he therefore had a pecuniary interest and for which he was acting as
agent.
9.4.10
I am satisfied that in relation to the motions before the Technical
Services Committee on 15 October and full Council on 24 October 1990
concerning Kestral Homes, Dr Bradshaw had a pecuniary interest within the
meaning of section 174 of the Local Government Act 1960 and that he failed to
disclose that interest. He told no other Councillor of his interest and did not
seek advice from any person as to his position. I reject entirely Dr Bradshaw’s
rationalisations for his failure to disclose that interest. I have no doubt he has
at all times been aware of the true nature of his position, as evidenced by his
denial to Mr Kyle of any agency arrangement with Mr Rawson. Dr Bradshaw
now accepts that he has a pecuniary interest in Kestral Homes but denies he
had a pecuniary interest in the particular matter before Council.
9.4.11
Section 174(1) requires that the relevant interest be in the matter
before Council. It is, I believe, clear that if Dr Bradshaw had a pecuniary
interest in Kestral Homes then he had a pecuniary interest in a resolution that
had the potential to work to the advantage of that company. Dr Bradshaw
orchestrated and voted upon such a resolution. Even if he was not acting out
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of self-interest, which I find he was, that conduct still fell within the category
contemplated by section 174 of the Local Government Act 1960.
9.4.12
Quite apart from the breach of the statute involved, Dr Bradshaw’s
conduct in arranging the motion and voting upon it without advising anyone of
his involvement with the company was improper.
9.5

Summary of Findings

9.5.1
In relation to the matters investigated in this chapter I record the
following findings:
(a)

Miss Davidson and Mr Clarke carried out work for Dr Bradshaw
during the City of Wanneroo’s time. The practice of the City’s
staff carrying out work for councillors during City time or using the
City’s materials is inappropriate and should not be permitted.
There is no evidence to suggest that Dr Bradshaw was aware or
condoned the fact that the work was carried out during the City’s
time.

(b)

Dr Bradshaw used his position as Councillor to promote Kestral
Homes on Council but there is no evidence that he ever had a
financial interest in the company.

(c)

There is no credible evidence to support the allegation that there
was an arrangement between Mr Rawson and Dr Bradshaw that
Dr Bradshaw would receive a percentage of the sale price of
every Kestral Homes house sold.

(d)

There is no evidence to support a conclusion that either
Dr Bradshaw or Mr Carstairs played any role in the change in
Council’s attitude to the licencing of Kestral Homes houses for
construction in the municipality.

(e)

There is no support whatsoever for Mr King’s allegation that
Mr Rawson offered him a benefit in return for his support for
Kestral Homes and may have done the same for Dr Bradshaw.
The allegation consequently has no substance.
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(f)

There is no evidence to suggest any wrongdoing on the part of
Mr Carstairs. There is also no evidence that he had any financial
interest in Kestral Homes nor that his interest in and support for
the company and its products was motivated by anything other
than a concern for the interests of ratepayers.

(g)

From the moment Dr Bradshaw acted upon his interest in Kestral
Homes he had a disclosable interest in the company. From the
time Mr Rawson agreed to Dr Bradshaw attempting to obtain a
buyer for the company in return for a fee Dr Bradshaw was an
agent of the company. Both of those events occurred before
September 1990.

(h)

When matters concerning Kestral Homes came before the
Technical Services Committee on 15 October and full Council on
24 October 1990 Dr Bradshaw had a direct or indirect pecuniary
interest in the matters within the meaning of section 174 of the
Local Government Act 1960 which he failed to disclose.

(i)

Dr Bradshaw’s conduct in arranging the motion, participating in
the debate and voting upon it without advising anyone of his
involvement with the company was improper.
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10.1

Introduction

10.1.1
In the course of the Bates interview in September 1994 Mr King
made reference to a ten day trip he made to Bali in October-November 1990
with, amongst others, Mr Robert Holl. He explained the circumstances to
Mr Bates and Mr Lawrence in the following terms:
“In September-October 1990 I was approached by a guy called
Robert Holl, who is a builder-developer. ...He came to me and said:
‘Look, David, I want to do some extensions to my house. I need
your help on getting them through council because its a bit out of
the ordinary’. ...
He wanted to turn a little house into a 65 square mansion. ...
Because I thought Holl was a friend of mine I helped him. As such,
as a reward he gave me in November 1990 a free ten-day trip to
Bali, staying at the Bali Sahid Hotel. He paid for everything.”
In fact, the year was not 1990 but 1989. Mr King went on to tell Mr Bates that
he gave Mr Holl the assistance he wanted. He said he “gave (Mr Holl) the
numbers on the council” by speaking to the people he knew who could vote
and telling them “I need your blooming help with this for Robert”. He said he
spoke to the “famous five”, namely Councillors Bradshaw, Waters, Duffy,
Edwardes and Freame. The “famous five” have also been referred to in
evidence as the Bradshaw faction. He said it was after the approval went
through council that he was given his trip to Bali.
10.1.2
The Commission has investigated the relationship between
Mr King and Mr Holl pursuant to terms of reference 1(c) and 1(d). That
investigation has led into a number of sub-issues concerning other dealings
between Mr Holl and the Council.
10.2

Mr Robert Holl’s Dealings with the Wanneroo Council

Dealings Prior to the House Extensions
10.2.1
At all material times Mr Holl was the principal director of Holl
Corporation Pty Ltd and the proprietor of Robert Holl Homes. While the
letterhead of Holl Corporation Pty Ltd proclaims the company’s business to be
“Property Development and Construction - Finance and Investment
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Consultants”, Mr Holl told the Commission that in fact “I don’t develop; I just
build”. Mr Holl said that Robert Holl Homes constructs a “cross range of
various types of buildings” which requires him to make many building licence
applications to the Wanneroo Council. He said he has not had occasion to
make rezoning applications.
10.2.2
Both Mr King and Mr Holl put the time of their first meeting at
about 1986. Mr King said he met Mr Holl in the course of his doorknocking
activity as a finance broker. He said he only did a couple of financing deals for
Mr Holl but by 1989 they had become quite friendly. Mr King was first elected
as a Councillor of the City of Wanneroo in May 1985. He was re-elected in
1988.
10.2.3
The minutes of the Council reveal that Mr Holl, together with his
wife and a company called Analed Pty Ltd, had an application for subdivision
and amalgamation of land before Council on 27 April 1988. The application
had the support of the City Planner and was approved by Council. Councillor
Trandos declared an interest in the matter and abstained from voting.
Councillor King was not recorded as having declared an interest or abstained
from voting. On 21 December 1988 Council considered an application by
Mr Holl to develop six grouped dwellings, with all units to share a common
driveway. The application was approved without any recorded dissent. On that
occasion Councillor King declared an interest and abstained from voting.
Mr King told the Commission that he declared an interest and abstained from
voting on any matter which concerned Mr Holl once he began doing business
with him.
10.2.4
On 28 June 1989 Council considered an application from Robert
Holl Homes to approve development of seven factory units. Again, the
application was supported by the City Planner and also by the Town Planning
Committee. Mr King declared an interest and abstained from voting. It is clear
that Mr Holl’s recollection that he never had a development or rezoning
application before the Wanneroo Council is incorrect. It also appears from the
minutes that Mr King first considered his relationship with Mr Holl to be close
enough to require him to declare an interest when matters concerning Mr Holl
were raised in Council sometime between April and December 1988.
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Mr Holl’s Application to Extend his Home
10.2.5
On 13 June 1989 Mr Holl applied for a building licence to build
“additions + 3rd storey” to his home at 11 Hocking Parade, Sorrento. The plan
submitted with the application depicted a very large three storey structure with
a tower/turret reaching a height of 11.5 metres, a granny flat and double
garage. At the time, clause 5.40(c) of the Residential Planning Codes (“the R
codes”) required that where a person wished to construct a single dwelling
house in excess of two storeys or six metres in height that intention should be
advertised on site for 30 days prior to Council considering the application.
According to the City Planner, Mr Drescher, it was Council policy at the time
that the City Planner should have delegated authority to approve applications
to build such dwellings where no adverse submissions were received from
adjoining landowners in response to the advertising.
10.2.6
The report for consideration by the Town Planning Committee and
Council on Mr Holl’s application was prepared by a member of Mr Drescher’s
staff, Mr John Humphreys, but in accordance with the usual practice was
signed off by Mr Drescher himself. The report, dated 9 August 1989, noted that
Mr Holl’s advertisement had elicited nine submissions objecting to his proposal.
By the time the application and report were considered by the Committee
another two objections had been received. The report noted further that the
site was unique, it being in a prominent position on top of a large sand dune on
the western side of Hocking Parade and above the Sorrento Caravan Park and
Sacred Heart College. At the time there was an old but renovated, single
storey residence on the block. From the photographs of the completed house
received in evidence, the proposed additions were clearly very substantial and
very obtrusive. Before the Commission Mr Drescher noted that the house was
“not a pleasing building”, which view appears to be shared by a number of
others who have observed the completed structure. One Councillor at the time,
Mr Michael Rose, said the house is known in the area as the Disneyland
House.
10.2.7
In his report Mr Drescher noted that the R codes did not restrict
the height of dwellings to two storeys or six metres and only required
advertising of proposals for building in excess of such levels. The R codes
contained no restriction on the height of buildings. Mr Drescher noted further
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that a number of the objectors misunderstood the reason for advertising and
had submitted that “the longstanding rules to restrict buildings to 6 metres or
two storeys is well founded”. Other objections raised related to the loss of
“aesthetic lifestyle” and the pressure that would be brought to bear on other
residents to follow suit and “upgrade their homes to maintain their present
visual environment”, which presumably meant they would need to build their
homes higher to retain their views.
10.2.8
Mr Drescher dismissed the objections on the grounds that an
inspection had revealed that the objectors homes already had extensive views
which would be only marginally affected by Mr Holl’s proposed extensions, if at
all. The report continued:
“It is apparent that the residents object purely on the basis that a
large home will be located on an elevated block of land and
therefore be a prominent feature. It would be unreasonable to
suggest that individuals cannot build homes of their choice which
comply with all the requirements of the Residential Planning
Codes.”
10.2.9
One objection came from Sacred Heart College and was based on
the loss of privacy for the school’s 72 boarders which the school claimed would
result from the construction of Mr Holl’s house overlooking the boarding house.
Mr Drescher dismissed that objection also, on the grounds that “no matter what
sized dwelling is on the site, views occur across the school grounds as do most
of the houses in the vicinity”. Mr Drescher recommended approval of Mr Holl’s
application for a building licence. I shall return to the question of the basis for
Mr Drescher’s recommendation shortly.
10.2.10
At the Town Planning Committee meeting, held on 9 August 1989,
Mr Rose attended as an observer but nonetheless felt it necessary to advise
the meeting of his intention to declare an interest in the matter at the next
Council meeting. Mr Rose explained that his interest was the fact that his wife
taught at Sacred Heart College and was consequently associated with an
objector. In the event, the Committee received the City Planner’s report,
deferred consideration of the application for one month and requested a report
on: first, the privacy aspects with regard to the boarding facilities at Sacred
Heart College; and secondly, the ramifications of Council rejecting the
proposal. The City Planner’s report was received and the Committee’s action
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noted by Council at its meeting on 23 August 1989. Mr Rose duly declared an
interest and abstained from voting.
10.2.11
The matter came back before the Town Planning Committee on
13 September 1989. The City Planner submitted a memorandum addressing
the two issues raised by the Committee at its previous meeting. With respect
to the impact on the privacy of the Sacred Heart College boarding house
Mr Drescher simply repeated his previous observation to the effect that
Mr Holl’s proposal would not alter what was already occurring. He noted that
the ground floor of Mr Holl’s existing house was at the same level as the top of
the boarding house roof; that situation would not change with the extensions.
As to the ramifications of Council rejecting the proposal, Mr Drescher stated
that
“(T)he applicant has a Right of Appeal to either the Minister for
Planning or Town Planning Appeals Tribunal. As the development
complies with all the requirements of the Residential Planning
Codes any appeal is likely to be upheld. Such delays in having
such matters heard greatly increases the cost of development to
those wishing to develop their residential homes”.
Mr Drescher admitted to the Commission that the advice he gave the
Committee with respect to appeals was incorrect. Since the application was for
a building licence it was unlikely there was any appeal at all and, if there was, it
would be to the Minister for Local Government. Since it had been put to the
Committee that a refusal of the application could effectively do no more than
delay the applicant’s plans, it is not surprising it recommended that Council
approve the application.
10.2.12
Council considered the matter again on 27 September 1989. The
minutes note the City Planner’s advice on both issues referred to him by the
Town Planning Committee and the motion to approve the application, which
was carried without recorded dissent. Two questions then arise. First, did
Mr King intervene on Mr Holl’s behalf to secure or to contribute to securing
approval of the application? Subsidiary to that question: was the approval to
be expected and reasonable on the merits of the application without any
intervention on Mr Holl’s behalf?
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10.3

The Decision to Approve

10.3.1
There is not, of course, anything wrong or unusual in an applicant
for an approval of one form or another before a local authority canvassing
councillors to persuade them of the merits of the application and to seek their
support for approval by the Council. Nor is there anything untoward about an
applicant targeting one particular councillor and urging that councillor to press
the merits of the application to other councillors. So long as the councillors so
approached concern themselves with and consider only the merits of the
application and are not swayed by personal or other extraneous and irrelevant
considerations, such interaction between applicant and councillors is not only
to be expected but is often necessary for councillors to fully understand an
applicant’s plans or proposal.
10.3.2
Mr King was questioned at some length as to the nature of his
intervention with Councillors on Mr Holl’s behalf. Mr King denied he agreed to
do any specific acts for Mr Holl. He did agree, however, that the application
was not straightforward.
“(S)o at the time you agreed to assist Mr Holl, which you did do,
didn't you - you agreed to assist him?---Whether I said it in words,
but I did it out of friendship to him, yes.
Yes. At that time you had no way of knowing what the merits of the
matter were, did you?---Well, I did because the thing is that the
particular development had been advertised. There was a great
big sign up outside of his property saying what he wanted to do and
there were quite a few people in the area who complained to me
bitterly about this great big monstrosity being put on top of the hill.
All right. That would tell you that there was a problem with it, from
Mr Holl's point of view, would it?---There was a problem from the
point of view that a lot of people didn't want their ocean views
blocked out. ...
Yes. So in fact the things that you knew about it were negative?--Correct.”
When Mr King was asked what he did for Mr Holl he gave the following
answers.
“(In relation to the house extensions) you gave him the numbers on
council, didn't you?
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---Basically, yes.
Yes. As it turned out, it may not have been necessary because of
Mr Drescher's report?---Mm.
But neither Mr Holl nor you knew that at the time you agreed to
assist him, did you?---That's correct.
Right. And what did you do to get him the numbers on council?---I
just talked to various other councillors, whoever they may have
been at the time, and said, ‘Look, Robert's got this development for
the house extensions. I would, you know - I want you to support it’,
and whoever it was, whether it was Fleur Freame or Rita Waters or
what, they said, ‘What item is it on the agenda? What's the
recommendation?’ ”
10.3.3
Mr King did not agree that he expected the support of the
Councillors he approached regardless of the merits of the matter. It is clear his
absence from the Council meeting on the occasion the matter was finally
considered did not mean that he was not still helping Mr Holl.
“It was put to you that your absence from a council meeting didn't
necessarily mean that you were without influence at that meeting
and you agreed with that proposition?---Basically, yes.
What form of influence did you have in mind when you agreed with
that proposition?---If I wasn't going to be there, I would have
probably said to one of my co-councillors if whatever particular item
on the agenda came up, ‘Just look after it.’
And it's on that basis, is it, that you agreed that not being there
doesn't mean that you hadn't played a role in achieving the result?-- ... Correct.”
10.3.4
Mr Holl professed not to be able to remember whether he ever
asked Mr King for assistance with matters before the Council but agreed he
must have done. He said “I presume that what I would have done is if he is on
council perhaps canvass some councillors for me as my - he was my local
member in council.” Mr Holl said it was Mr King’s idea that he should canvass
Councillors on his behalf and that he never asked Mr King to put the argument
forward in Council. Mr Holl also said he was indifferent as to whether he
obtained approval for his house extensions or not. I do not accept Mr Holl’s
evidence on that point. I have little doubt that having gone to the trouble of
securing a large block of land in a commanding position (in the “front row” as
he put it), having the house extensions designed, making the application to the
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City, advertising for objections and enlisting or accepting the aid of Mr King to
assist the matter through to approval, Mr Holl was not indifferent as to the
result.
10.3.5
Mr Rose had no recollection of Mr King speaking before the Town
Planning Committee or the Council on Mr Holl’s application nor of Mr King
speaking to him on the subject.
10.3.6
I am satisfied, not least from the evidence of Mr King himself, that
Mr King attempted to assist Mr Holl’s application. I find that Mr King’s
assistance to Mr Holl was not based on the merits of the application. Mr King
told the Commission that his support caused him some personal problems: “I
copped a lot of flack off some very, very close friends of mine who lived down
in Padbury Circle and believe you me there were problems ...”. He was then
asked:
“Why then would you lobby in favour of this application that was
causing bitterness amongst the people you were elected to
represent?---I was elected to represent all the people.
Yes?---Mm.
And Mr Holl was on one side and more than one was on the other
side. Isn't that right?---Yes.
Yes. So why then did you lobby others to vote in favour of it?--Because of my association with Robert.”
While Mr King is generally an unreliable witness, these answers are against his
interest and were only given after extensive and probing questioning by
Counsel Assisting.
10.3.7
On the second question, whether the decision reached by Council
was appropriate and should be seen as reasonable in the circumstances, I
have been left in some doubt. Both Mr King and Mr Rose made much of the
fact that Mr Drescher had indicated to Councillors that if a proposal complied
with the R codes there were no grounds for refusing an application to proceed.
Mr Drescher’s advice that if the application was refused an appeal to the
Minister for Planning or the Town Planning Appeals Tribunal would succeed,
was clearly also influential. Mr Drescher said to the Commission that he based
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his recommendation on the fact that the loss of a view had never been
accepted as a basis for refusing an application.
10.3.8
Mr Drescher was pressed on his belief that if a proposal complied
with the R Codes there were no grounds for Council to deny approval. He
accepted that the Council had a discretion in the matter. Council was not
expected, in effect, to act as simply a rubber stamp in cases where the R codes
were complied with. It was then put to him that if Council had a discretion why
could it not be exercised in an appropriate case. As I have noted, Mr Drescher
did admit that in this case there was no appeal of the type he referred to in his
memorandum to the Town Planning Committee and Council. If Council had
refused the application that could well have been the end of the matter.
10.3.9
Mr Drescher was also asked about the question of excessive
height. He said initially that on town planning grounds there was no basis for
recommending refusal of an application on the basis of height or the fact that
the height of a proposed building would affect the views of neighbouring
residents. He agreed, however, that the concept of amenity was a town
planning factor to be taken into account in appropriate cases. Mr Drescher
accepted also that the visual impact of a dwelling and the affect it might have
on the surrounding residents’ enjoyment of their land was included in the
concept of amenity. It consequently appeared that, in theory at least, there
could be town planning grounds for recommending refusal of an application
based on the height of the proposed building or the loss of views.
10.3.10
Mr Drescher’s position came down to the proposition that an
application could be refused on the basis of height or loss of views but, based
on precedent, no such recommendation was ever made. He concluded his
examination with the following answers:
“(C)an you envisage a situation where you would recommend
refusal?---As I indicated, if you are in a built-up single residential
area, there are houses all around, and you build an exceptionally
big house on a vacant block or on the block in between which was
grossly oversize and over height, we probably would in those
circumstances. But the situation hasn't arisen.
So it is a subjective judgment on your part?---And the officer's part,
yes.
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And the officer's part which in this particular case you chose to
exercise as being not sufficiently serious?---In these
circumstances, yes.
Thank you?---It's a difficult area and it's very, very hard to make
that sort of determination. You just look at it on balance and you
make a determination.”
10.3.11
Mr Drescher’s observation that the judgment is a subjective one is
obviously correct. It is clear from the objections received, from the evidence of
the witnesses who considered the issue at the time and from the photographs,
that many people would argue, after the exercise of subjective judgment based
on the criteria enunciated by Mr Drescher, that Mr Holl’s application was an
appropriate case for refusal. In my view, by the manner in which the matter
was presented to the Town Planning Committee and to Council by
Mr Drescher, Councillors were not given a proper opportunity to consider the
alternative of refusal. While some Councillors may have appreciated that they
had a genuine discretion, the option of exercising their subjective judgment to
refuse the application was not presented to them as a reasonable alternative
for consideration, as representatives of the community. The advice contained
in the initial report and the follow-up memorandum, when read together, was
inaccurate in three significant respects: it misstated the appeal position; it
understated the impact of Mr Holl’s proposed building on the amenity of the
surrounding residents; and it conveyed a clear impression that if the proposed
building complied with the R codes there was no basis on which the application
could properly be refused.
10.3.12
As to the latter misrepresentation, there must have been some
point to the requirement in the R codes that applications to construct buildings
in excess of six metres or two storeys be advertised. If, as Mr Drescher was
presenting the matter, Council had no discretion if the proposed building
complied with the codes then there could be no point in advertising. The
requirement that an application to construct a building over a certain height
must be advertised was clearly intended to permit the public to voice any
objections they might have.
If objections were received and Council
considered the objections raised to be of sufficient weight they could exercise
the discretion they undoubtedly had to refuse the application. It was not for the
Planning Department to themselves decide that compliance with the R codes
was an end to the matter and, for all intents and purposes, dispense with
Council’s discretion in the matter.
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10.3.13
In my view it was reasonable and to be expected that the Council
should approve Mr Holl’s application, given the manner in which it was
presented to them. For the reasons I have noted I do not believe the
presentation was appropriate. That does not mean, of course, that the
Councillors would necessarily have refused the application had they been
appropriately advised. I do not intend to suggest either that Mr Drescher
should have made a different recommendation if, in his considered professional
but subjective judgment, refusal was the correct course. For present purposes
what can be said is that a refusal would have been more likely had the
possibility been put before the Councillors accurately and in a balanced
fashion. I find that the advice contained in the report and memorandum to
Council from the City Planner, Mr Drescher, was favourable to Mr Holl to an
extent that was unwarranted in the circumstances.
10.3.14
Despite what I have found to be the very favourable treatment
which Mr Holl received at the hands of the City Planning Department there is
no evidence of any improper relationship between any member of that
department and Mr Holl. After some persistent questioning by Counsel
Assisting, Mr Holl admitted to knowing and having dealt with Mr Drescher,
Mr Humphreys and the Deputy City Planner, Mr Aiton Sheppard, in the course
of his applications to the City. Mr Drescher said that while there are occasions,
such as Christmas, when people who have matters before Council may give
small gifts to him and his staff or when he might go to lunch with such people,
he could not recall ever receiving anything or going out with Mr Holl. When
asked whether he considered Mr Holl to be a friend, Mr Drescher replied “(N)ot
really, no”. There is no evidence to suggest otherwise.
10.4

Mr Holl’s Home Office

10.4.1
Mr Drescher was also asked about complaints received by the
City from July 1991 that Mr Holl was running his business from his home at
11 Hocking Parade, Sorrento. Mr Drescher said that at that time in the City of
Wanneroo operating a business from a residence without the approval of the
Council was prohibited. Approval to operate a business from a residence
would generally only be granted in situations, which Mr Drescher called “home
occupation”, where only the owner and his or her immediate family were
concerned in the operation of the business. Mr Drescher explained that
operating a business from a residence is only viewed seriously by the Council
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when it becomes an “intensive problem”, that is when there is a lot of
opposition from a lot of people. He said that generally, “if there is a complaint
we take action”. Resolution of the problem by negotiation and persuasion is
greatly preferred to prosecution.
10.4.2
The officer responsible for complaints concerning the operation of
home offices was, in the first instance, the Planning Liaison Officer. At all times
material to the situation regarding Mr Holl the Planning Liaison Officer was Mr J
H Watts. On 4 July 1991 Mr Watts created a file note in which he recorded an
anonymous complaint alleging that on the previous day a large quantity of
office furniture had been moved into the double garage at 11 Hocking Parade,
Sorrento and that the roller doors on the garage had been removed and
replaced with “tinted glass ranch sliders”. Mr Watts’ note continued:
“I called at the premises the same afternoon and found the
complaint to be correct. Inside the garage was a large reception
desk with attendant receptionist with gold lettered sign emblazoned
“Reception”.
The area was carpeted, some lounge style furniture present and a
large area set aside for draughting purposes. A young man was
actually working on plans at the time.
I explained to both persons present the reason for my call and as
Mr Holl was absent at the time requested that he telephone me.
Mr Holl called me later that day and explained that he is financially
unable to continue leasing his offices at Wangara hence the
reason for relocation but does not intend staying there for more
than a few months. I explained to him the reasons why he cannot
remain and he asked me if I objected to his contacting Oscar. I told
him he was quite welcome to do so. Our conversation was quite
amicable but having carefully examined the City of Wanneroo
Planning Scheme there is no way we can assist him.”
10.4.3
On the same day, 4 July 1991, Mr Watts wrote to Mr Holl over the
signature of the Town Clerk advising him of the City’s prohibition on home
offices. The letter concluded “(I)t will therefore be appreciated if you will now
relocate your office to an appropriate location”.
10.4.4
From the City’s file on the matter it appears that nothing was done
to follow up on Mr Watts’ letter until a written complaint concerning Mr Holl’s
home office was received by the Council on 19 December 1991, from
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Ms Bonnie L Williams. The letter referred to Mr Holl “conducting a full-on
business from his private residence”. Another file note by Mr Watts records
that on 6 January 1992 he visited Mr Holl and carried out an interview. He
found eight tradesman’s vehicles parked outside the premises and a similar
number in the driveway. Mr Watts noted that the office in the double garage
was set up as a professional office suite “with a reception desk, computers,
photocopier, drafting desks, etc”. The file note concluded:
“Mr Holl at first told me he is allowed to operate his office from
home and as on my previous visit I told him the reasons why he is
not permitted to. He told me that the night before he had Hendy
Cowan and Richard Court round to dinner and that if he wished to
he could make things difficult for the complainant. He knows from
whence the complaint came but at no time did I confirm this.
He finally told me he would be transferring his office to Wanneroo.
I told him that he will receive a formal letter within a few days.”
Viewed objectively, it would seem that the situation had by that time become
what Mr Drescher described as an “intensive problem” calling for fairly decisive
action to require Mr Holl to remove his office from his home.
10.4.5
Mr Watts again wrote to Mr Holl on 10 January 1992, effectively
confirming their discussion. Mr Watts concluded his letter with a formal request
that Mr Holl relocate his office to an appropriate zone and noted that failure to
do so would leave Mr Watts no alternative but to refer the matter to Council.
10.4.6
Mr Watts wrote to Mr Holl again on 18 March 1992 advising of a
further complaint and his intention to refer the matter to Council recommending
prosecution. A report dated 8 April 1992 prepared by Mr Watts, but signed by
Mr Drescher, for the Town Planning Committee noted that “unless firm steps
are now taken Mr Holl will probably not relocate”. The report recommended
that Council formally advise Mr Holl that unless he ceases to use his double
garage as an office within 28 days, legal proceedings would then commence.
That recommendation was accepted by Council. Mr Watts again wrote to
Mr Holl on 10 June 1992 advising him of Council’s resolution to that effect on
29 April 1992. He referred to a letter from Mr Holl dated 27 May 1992, noted
Mr Holl’s intention to relocate his office and that he had hoped to move to an
address in Wanneroo. Mr Watts confirmed his advice that the intended
address was in a special residential zone which could not be used for the
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purposes of offices. Mr Watts requested Mr Holl to supply him within 14 days a
definite date for the closure of the office at its present location.
10.4.7
On 17 August 1992 Mr Watts wrote another file note in which he
recorded a discussion with Mr Holl’s manager about Mr Holl’s plans. The note
began:
“At the end of June you requested me to hold off Court action for a
month in order to see if Robert Holl honoured his promise to
remove his office to an acceptable location.”
Mr Drescher accepted that it may well have been he who in June told Mr Watts
to hold off court action. It may also have been the Deputy City Planner,
Mr Sheppard. Mr Watts concluded his note: “In view of Mr Holl’s non-cooperation I have now referred the matter to our solicitors and have advised
Mr Holl accordingly”. On 18 August 1992 Mr Watts wrote to solicitors McLeod
& Co requesting that firm to commence legal proceedings and to Mr Holl to
advise that he had done so.
10.4.8
On 31 August 1992 Mr Drescher wrote a file note in which he
recorded that Mr Holl attended his office on 28 August to advise that his
property had been sold and that settlement was due to occur by 3 October
1992. He advised Mr Drescher that he would be relocating his business
premises to Wangara within the next two to three weeks. Mr Drescher advised
Mr Holl that he would instruct the Council’s solicitors to hold further action until
he advised them towards the end of September. Mr Drescher noted that “(I)f
relocation has not occurred by that date, prosecution action by McLeods should
be reinstated”. Mr Drescher instructed the Planning Liaison Officer to inspect
the premises towards the end of September.
10.4.9
It appears that Mr Holl at last kept his word and moved his office
in compliance with his undertaking to Mr Drescher, some 13 months after
having been told by the Council through Mr Watts to relocate. On the face of
that history it would seem Mr Holl was dealt with extremely lightly by the City
Planner’s Department. Mr Drescher was questioned at some length as to the
basis for the several decisions not to proceed against Mr Holl for his apparently
wilful refusal to move. Mr Drescher saw nothing remarkable in the 13 month
period taken to resolve the problem. In view of the effect of Mr Holl’s activities
on the amenity of his neighbours’ property and the justified complaints the
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Council had received that is quite an extraordinary attitude. When asked
whether he had learned a lesson from the experience Mr Drescher said he was
sure it would happen again.
10.4.10
From all of Mr Drescher’s evidence on the home office incident it
is clear that his office takes a very conciliatory approach to the resolution of
home office problems. He said that “the philosophy we have is that we would
rather endeavour to amicably relocate, get them to move, and as I have
indicated previously, the bulk of them do”. Prosecution is regarded as a final
resort when all negotiation, persuasion, cajolery and threats have failed.
Mr Drescher saw nothing untoward or inappropriate about giving Mr Holl
repeated further opportunities to do the right thing, despite his having failed on
a number of occasions before to do as he said he would. Mr Holl had clearly
been misleading the Council and not only about his intentions concerning
relocating his office. It is arguable that a practice of avoiding the acrimony and
expense of prosecution wherever possible is sensible and in the interests of the
community but that is not the issue here. Mr Drescher said, in effect, that
Mr Holl was dealt with in accordance with such a practice and was not given
any special or preferential treatment.
10.4.11
Mr Drescher does not recall contacting Mr Holl after Mr Holl had
used his name to Mr Watts when he was first approached. He said it did not
bother him and he would have instructed Mr Watts to “move him” as best he
could. He said Mr Holl contacted him to discuss his problem at one point and
said he was a ratepayer and deserved better treatment. Mr Drescher said he
told Mr Holl there were industrial and commercial areas he could move to and
“you’ve got to move”. Mr Drescher said Mr Holl did not offer him any benefit in
return for not taking action against him. Mr Drescher said he did not tell
Mr Holl or say anything to Mr Holl to lead him to believe he was allowed to
operate his office from home. At the end, when Mr Drescher could have been
expected to have lost patience with Mr Holl, he could not recall why he gave
him yet more time but said “he may have contacted me and I would have given
him the extra time, as I would with any person who we were taking action
against”.
10.4.12
There are two schools of thought on the question of whether
prosecution for breaches such as the Council’s home office requirements is to
be preferred to protracted dealings with the offender as occurred here. As I
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have noted, it is not for this Commission to comment on which is the better
approach but the fact that the practice adopted worked to the detriment of
Mr Holl’s neighbours for so long would suggest that it should be reviewed,
either in principle or in practice. Mr Drescher’s indifference to that detriment is
disturbing.
10.4.13
I am, however, satisfied that Mr Holl did not receive preferential
treatment from Mr Drescher or his staff in relation to the operation of his
business from his home. While Mr Holl, for his own purposes, managed to
delay complying with the City’s requirements for what appears to be an
inordinately long time, no doubt to his significant financial advantage, I find that
he was dealt with in accordance with Planning Department practice in such
cases. While that policy may appear lenient, according to Mr Drescher it works
with most people. In Mr Holl’s case it took 13 months to work but it is clear
Mr Drescher regards that result as acceptable for the City and preferable to
earlier resolution as a result of prosecution.
10.5

The Trip to Bali

10.5.1
The Commission has heard and received evidence that on
27 October 1989 a party of five persons travelled to Denpasar on Bali,
Indonesia. The party comprised Mr Holl, his brother Mr Cornelis Holl, Mr King,
Mr Stephen McWhirter and one other person. At the time evidence was taken
the fifth person was awaiting trial on charges arising out of the trip to Bali and I
suppressed any publication of that person’s name. The trial of that person has
now taken place and the suppression order on publication of the person’s name
has been lifted. Nonetheless, there is no necessity for me to name the person
in this report and I do not propose to do so. All but the fifth person gave
evidence before the Commission. Of the four witnesses Mr McWhirter was the
most credible. His account of the trip to Bali is consequently the best starting
point.
10.5.2
Mr McWhirter described himself as a fisherman, market gardener
and orchardist. He said that in the late 1980’s he had a house built for him by
Robert Holl Homes. In the course of that exercise he came into contact with
Mr Holl himself and they became reasonably friendly. Mr McWhirter said that
at the time he had some money available for investment and, when Mr Holl told
him about a strawberry farming venture in which he was involved on Bali,
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Mr McWhirter was receptive to an invitation to invest.
In the event,
Mr McWhirter paid $50,000.00 to Mr Holl in exchange for a 25% stake in
Mr Holl’s 49% interest in the total. The remaining 51% interest was held by
Mr Holl’s supposedly wealthy and well connected Indonesian partner, Mr Madi
Sumantra.
10.5.3
Mr McWhirter acknowledged some difficulty recalling details of the
chronology of events but said he believed he handed over the money “quite a
long time” before the idea of a visit to the project was raised. Mr McWhirter
also said he believed Mr King’s name was mentioned at the time he was
considering investing “as one person who was keen to buy a percentage”. The
evidence of Mr King’s involvement in the venture some time before the trip to
Bali is, however, quite at odds with Mr King’s own evidence on the timing and
with other evidence. Mr McWhirter may be mistaken in his recollection or it
may be that Mr Holl was simply using Mr King’s name as a Councillor, to add
weight to his effort to sell the investment to Mr McWhirter. Mr Holl denied he
had used Mr King’s name in order to persuade Mr McWhirter to invest in the
project but, for reasons which will become clear, I do not accept Mr Holl’s
evidence where it conflicts with Mr McWhirter.
10.5.4

Mr McWhirter said the trip to Bali arose in the following way:
“The trip to Bali, how did that come about?---My recollection is that
I was starting to get a bit toey about all this money I had handed
over and that I really didn't know what was happening or whether
we were ever going to see any money and Robert suggested that
we go to Bali and have a look at the investment in the strawberries
and that at the same time his good friend Madi knew of another
opportunity involving crayfishing, and that's my history, crayfishing,
and that he might be very happy if I were to go along and have a
look at what opportunities existed throughout Indonesia for a
crayfishing venture.”

Mr McWhirter said Mr Holl told him the invitation came from Mr Sumantra and
that he would be paying all travel and accommodation expenses. In the
meantime Mr Holl asked him to pay for his own expenses to save Mr Sumantra
from “dipping in his pocket”. He was told the cost would be $3,800.00.
Mr McWhirter said he wrote a cheque for $3,800.00 believing, since he had no
experience of overseas travel, that amount to be for his share of the trip alone.
He later found out that the total travel and accommodation bill for all five
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travellers was $4,800.00 and that he had consequently advanced the bulk of
the total required.
10.5.5
Mr Holl said it was Mr McWhirter’s idea that for tax reasons he
should pay for four members of the party and be reimbursed later. Mr Holl said
the reason Mr McWhirter did not pay the cost of the fifth person was that he
had nothing to do with the strawberry farm. When it was put to Mr Holl that
involvement with the strawberry farm was an irrelevant factor, he said he simply
decided to do it that way. While Mr Holl denied he had “conned” Mr McWhirter,
I prefer Mr McWhirter’s account of the circumstances in which he paid the
$3,800.00.
10.5.6
Evidence from Mr John Dooley, the travel agent who arranged the
bookings, established that a cheque in the sum of $3,800.00 and cash in the
sum of $1,000.00 was received by Inter Travel on 24 October 1989. An
accommodation payment advice form addressed to a travel service in
Denpasar indicates hotel bookings for Mr R Holl, Mr C Holl and Mr S McWhirter
for one night, 27 October 1989. Mr King and the fifth traveller were booked into
the same hotel for eight nights, from 27 October to 4 November 1989.
10.5.7
Mr McWhirter said he met his fellow travellers at the airport. He
said he had met Mr Cornelis Holl before and was aware that he was the person
responsible for actually running the strawberry venture on Bali. He also met
Mr King who he described as not “my sort of guy”, and the fifth traveller.
Mr McWhirter said he had very little to do with Mr King or the fifth traveller and
spent most of his time in the company of Mr Holl.
10.5.8
Mr McWhirter remembered that when the party reached Bali he,
Mr Holl, Mr Cornelis Holl and Mr King all stayed at the same hotel. He recalled
that he, Mr Holl, Mr Cornelis Holl, Mr Sumantra and a driver all went to see the
strawberry farm. Mr McWhirter said Mr King did not accompany them.
Mr McWhirter produced a photograph which he said was taken at the
strawberry farm, he thought by Mr Sumantra’s driver. The photograph shows
Mr Holl, Mr McWhirter, Mr Cornelis Holl, Mr Sumantra and another man who
Mr McWhirter said was the accountant for the venture. He remembered that
person only as Eugene. The photograph is dated 28 October 1989. Mr King is
nowhere to be seen.
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10.5.9
Mr McWhirter recalls seeing Mr King on the morning after their
arrival, before they left for the strawberry farm. He said he recalled that
Mr King appeared very hungover, saying he had had a “heavy night of it”.
Mr McWhirter said that after visiting the strawberry farm he and Mr Holl went on
to Sulawesi to look at crayfishing possibilities and to other places in Indonesia.
He said that on his return he had the impression Mr King had stayed in the
same place for the whole time he was in Bali. Mr McWhirter was questioned as
to his knowledge of why Mr King was included in the party, as follows:
“At any stage did Mr Holl indicate to you that Mr King was there to
look at the strawberry farm venture?---No. To the contrary in fact.
What do you mean by to the contrary?---I was surprised that there
was no conversation along those lines but Robert indicated to me
on the flight the reason that the other two guys were there.
And that was?---I don't remember his exact words but it was quite
clear that it was a repayment of a favour. Robert's words were
along the lines of ‘I do this once a year and it keeps these guys sort
of - making things easy’. I wouldn't remember the exact words but
that was clearly the indication.”
Mr McWhirter said Mr Holl made it clear that the “things” that were made easier
were in a Council context.
10.5.10
Mr McWhirter said he contracted an illness while in Indonesia and
on his return spent some time in hospital. He said that while he was in hospital
he telephoned Mr Holl to ask about the money he had advanced for travel
expenses. Mr McWhirter said Mr Holl delivered a cheque for $3,800.00 to him
in hospital. He said he saw very little of Mr Holl after that. Mr McWhirter said
the strawberry farm venture eventually failed and he lost his $50,000.00.
10.5.11
To the extent that they overlap, Mr King’s account of the trip is not
significantly inconsistent with Mr McWhirter’s. After initially suggesting that
Mr Holl suggested the trip to Bali to enable him to look at the strawberry
venture with a view to investing, Mr King gave the following answers:
“What I asked you was whether Mr Holl in this initial discussion
with you about the Bali trip mentioned the strawberry farm?---Mrs
Johnson, I can't remember. I'm sorry. I can't.
Did he mention any investment or potential investment on your
part?---I can't remember but I don't believe he did so, but after we
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went up there and we came back he asked me if I wanted to and I
did.
But that is an entirely different matter, isn't it, asking you about it
when you came back than asking you about it at the time he
suggested the trip?---That's as I remember it. I'm sorry. I can't
remember.
Your recollection is that he asked you about it on your return - that
is, asked you about the investment on your return?---Yes; I
remember that, yes, because I did. I invested $30,000.00.
Do you have any recollection of him asking you to invest or
perhaps to consider investing at the time he raised with you the trip
to Bali?---No.
What do you actually remember about that conversation?---All I
remember him saying to me is do I want to come up to Bali for a
trip. That's all I remember.”
10.5.12
Mr King said that the only time the strawberry farm was mentioned
on the trip was at a dinner one night with Mr Sumantra. He said he did not go
to see the strawberry farm, though he did so on a later visit. Mr King said that
after they returned from the Bali trip Mr Holl offered him a 15% share in the
strawberry farm venture, which he took up. In fact, the interest Mr King took up
was 15% of Mr Holl’s 49% interest in the venture. A letter from Mr Holl
acknowledging Mr King’s interest in the venture is dated 17 November 1989.
10.5.13
Mr King vacillated somewhat on the reason he was offered the trip
by Mr Holl in the first place. He said Mr Holl did not tell him why he was giving
him the trip and at the time he did not inquire. When first questioned on the
point Mr King said he did not know why he was given the trip. It was then put to
him that he had told Mr Bates the trip was a payback. Mr King agreed it may
have been a payback but said he had “never asked Robert for anything from
him at all”. The timing of the approval of Mr Holl’s house extension, one month
before the trip, was then put to Mr King. He then gave the following answers:
“You knew full well why you were getting the trip to Bali, didn't
you?---No, I did not. No, I did not.
You linked it with what you had done on council, didn't you?---Not
really, no.
Do you recall being asked by Mr Bates, ‘Did he link it to what you
had done for him or he just said he was going to Bali?’ and you
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said, ‘You haven't got to be Einstein’? That's what you said to
Mr Bates, wasn't it?---I probably - I probably said that. That's right.”
10.5.14
Mr King said he had no doubt he had assisted Mr Holl with his
matters before Council, including the house extensions, at Mr Holl’s request.
He insisted for some time that at the time he saw no “connection between what
(he) was asked to do by Mr Holl and the trip to Bali”. Mr King had no
satisfactory explanation for why, if that were the case, he raised the matter in
the course of his interview with Mr Bates in connection with matters of
corruption. He then came to this point:
“If you don't know why, why did you tell Mr Bates that you did know
why?---Well, because maybe I was trying to blow it up into
something that it
Were you lying then?---Was I lying then? When I gave that
interview to Bates I was in some state of shock. It's not
Did that impair your ability to tell the truth?---No, no, no. No, look
Then were you lying to Mr Bates?---Was I lying to him? No, I
believed in my own mind that - I believed in my own mind that
Robert was rewarding me in some way for something that I had
done for him and for some things in the future that I may do for
him.”
10.5.15
When confronted with statements he had made in the past
Mr King repeated the same belief several times but on occasions attempted to
qualify his answers to the effect that he gave it no thought at the time. For
example, he had no doubt he had said to Detective Kim Gage that he thought
at the time he was offered the trip it was Mr Holl’s way of giving him a “sling as
a payback for services rendered and for future services”.
10.5.16
Mr King’s evidence contained numerous inconsistencies both
internal and between statements he had made in the past and before the
Commission. Notwithstanding those inconsistencies when Mr King’s evidence
is considered in total I am satisfied that he was aware at the time that the trip to
Bali was being offered to him as a reward for his assistance to Mr Holl in
relation to his Council matters and in anticipation of further assistance in the
future. That reason may not have been explicitly stated at the time by either
Mr Holl or Mr King but, in the circumstances, such an explanation was
unnecessary. Mr Holl was a businessman. He did not invite Mr King along for
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any declared business reason and, while the two men were friendly, the
friendship between them was not sufficiently close to provide a plausible
explanation for Mr King’s inclusion.
10.5.17
It is ironic, given the ultimate fate of the venture, that Mr King
even believed the subsequent opportunity to invest in the strawberry farm was
intended as a reward. He may, of course, have been correct in that view.
“The trip was a benefit given to you as a councillor for assisting
Mr Holl with his matters on council?---Yes, but it was
Did you see that as a corrupt act at the time?---He never put it into
that context.
No, I didn't suggest to you that he did, Mr King. Did you consider
that to be a corrupt act at the time?---At the time, no, but after we
had come back and I invested the $30,000.00 I construed it to be a
ways and means of getting me to share in a deal that he had got up
there with the strawberries.”
10.5.18
Mr Holl described his relationship with Mr King as friendly but not
close. He said he did not directly socialise with Mr King because his wife did
not approve of him. He said he did have lunch with him once at the Council
chambers. Mr Holl said he was travelling to Bali with his brother Cornelis
because of the pilot project for growing strawberries he had going there. He
was then asked:
“Why did you invite Mr King on the trip?---I told Mr King that I had a
- Mr King was - he had been to Bali a few times before, he was
telling me, and when I told him I had a strawberry project he was
very keen to have a look at it.
When did this conversation take place?---I can't answer that.”
10.5.19
Since Mr Holl recalls that Mr King invested in the strawberry farm
venture either at the same time or after Mr McWhirter it follows that on his
account Mr McWhirter was not an investor at the time of the trip. However, it is
in relation to the reason for Mr King’s inclusion that Mr Holl really experienced
difficulty with his chronology. He gave the following answers.
“Was the trip to Bali a reward to Mr King for services rendered on
council for you, your business or your corporation?---Definitely not.
It was for the strawberry farm?---Absolutely.
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Yes. Why didn't he go to the strawberry farm?---I'm glad you asked
that point. Mr King's mission was twofold on this. ... David King's
mission was twofold. He came with us - he had been to Bali
several times and when I approached him about the strawberry
project he was going to go with us but he specifically went for two
reasons: One he met a German lady when he got there, she flew
in from Germany. He didn't want to travel with us. He spent two
nights in the hotel with her, for other reasons, and then he went to
the project 2 days later, where my brother greeted him with his
girlfriend.”
Mr Holl claimed to have some photographs to prove that the purpose of the trip
for Mr King was for him to see the strawberry farm. In fact he had no such
photographs.
10.5.20
Mr Cornelis Holl gave evidence which supported his brother on a
number of points. He said that, at the time, he was spending most of his time in
Indonesia as the technical adviser to the strawberry project. His understanding
of the reason for Mr McWhirter and Mr King making the trip was to enable them
to look at the project with a view to investing. He could not recall which day it
was when they visited the strawberry farm but said that they did so together.
Both Mr McWhirter and Mr Holl said they went to the strawberry farm on their
second day on Bali, without Mr King. As I have noted the electronically dated
photograph produced by Mr McWhirter also puts them at the site on 28 October
1989. Mr Cornelis Holl gave the following answers:
“On how many occasions did Mr King go there?---Only once, to my
knowledge.
Did Mr King go on that trip in October 1989 to the strawberry
project?---Yes, he did.
Are you quite sure about that?---Absolutely.
Are you perhaps confusing that with another occasion?---I am not
confused, no. I know he was there because he had a girlfriend with
him from Germany.
That's what makes you recall it, is it?---Yes. ...
When did he arrive at the strawberry project?---I would say about 2
or 3 days later. ...
Was it the same day that your brother and Mr McWhirter came?--Yes, I believe it is, yes, because Steve McWhirter was there too. I
believe it was.
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At the same time as Mr King?---I believe so, yes.”
10.5.21
Mr Cornelis Holl also claimed to have photographs of Mr King at
the strawberry farm on that occasion but said they were in his office at
Denpasar. He said the man in charge of the office was in the Philippines and
was not expected to return for two or three weeks. Mr Cornelis Holl gave his
evidence on 29 October 1996. He was asked and agreed to take steps to
obtain those photographs and forward them to the Commission.
The
photographs have not been received and efforts to contact Mr Cornelis Holl to
pursue the matter by Commission investigators have been unsuccessful. I
conclude that the photographs do not exist and have never existed.
10.5.22
I am fortified in that conclusion by the fact that Mr King, on
learning of the evidence as to his German girlfriend, wrote to the Commission
to advise that there was such a person but he first met her on 17 August 1991.
The lady in question, Ms Birgitte Thimm, has also written to the Commission
confirming Mr King’s averment that she did not meet him in Bali in 1989 and
that she first met him much later. Mr King has produced to the Commission a
number of letters he wrote to Ms Thimm which also fix the date on which they
met as 17 August 1991.
10.6

Conclusions

10.6.1
In summary then, the position is this. Mr Holl invited Mr King to
join the party travelling to Bali during the month after Mr Holl had obtained the
approval of the Council to a contentious application for a building licence to
extend his house. Mr King said he assisted Mr Holl to obtain that and other
approvals by Council at Mr Holl’s request. Mr Holl denies asking Mr King for
his help. Mr Holl said he invited Mr King on the Bali trip to enable Mr King to
check out the strawberry farm with a view to investing. Mr King said the
question of investing in the strawberry farm did not arise until after the trip and
that he believed he was invited as a return for favours done for Mr Holl on
Council and anticipated in the future. Mr McWhirter and Mr King said Mr King
did not travel to the strawberry farm during the visit in October-November 1989.
Mr Holl and his brother said he did visit the strawberry farm and remember
because he was with his German girlfriend. Mr King and Ms Thimm say that is
impossible because they did not know each other at the time. Mr Holl and
Mr Cornelis Holl said they had photographs of Mr King at the strawberry farm at
that time but are unable to produce those photographs. Mr McWhirter
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produced a photograph of all the people he said were in the party that visited
the strawberry farm on 28 October 1989. Neither Mr King nor a German
girlfriend appear in that photograph.
10.6.2
On the totality of the evidence I am satisfied that Mr King did not
travel to the strawberry farm during his trip to Bali in October-November 1989.
I do not believe the evidence of Mr Holl or Mr Cornelis Holl to the contrary nor
do I believe they are mistaken. Both gave their evidence on the point with a
degree of certainty that does not allow for such a conclusion. The similarity in
detail between their accounts also strongly suggests they colluded to mislead
the Commission.
10.6.3
It follows that I do not accept Mr Holl’s explanation as to why he
was prepared to pay for Mr King’s trip to Bali. It is, I believe, almost
inconceivable that Mr King would travel to Bali for the purpose of inspecting the
strawberry farm with a view to investing and then not take the time to do so.
The evidence is that the farm was approximately two hours drive from
Denpasar. If Mr Holl was, in fact, attempting to persuade Mr King to invest in
the strawberry venture, and paid his fare and expenses to travel to Bali for that
purpose, he would have insisted on Mr King making the trip. In any event, an
inspection of the strawberry farm would take one day. Mr King stayed in
Denpasar for ten days while Mr Holl and Mr McWhirter went on to Sulawesi and
other places to check out other business opportunities. Further, the fact that
Mr Holl was prepared to mislead this Commission invites an inference that he
wishes to conceal the real reason. I am satisfied that Mr King’s evidence on
the point and Mr Holl’s statement to Mr McWhirter as to his reason for including
Mr King correctly state the position, at least in substance.
10.6.4
I find that Mr Holl paid for Mr King’s trip to Bali as a reward for
Mr King’s support on the Council to that point and for continuing support he
anticipated in the future. The true basis for the payment was well understood
by both Mr Holl and Mr King. The payment by Mr Holl and the acceptance of
payment by Mr King was in my view corrupt. I intend to refer the matter to the
Director of Public Prosecutions for further consideration.
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10.7

Summary of Findings

10.7.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

The City Planner’s report to Council dated 9 August 1989 and his
supplementary memorandum dated 13 September 1989
concerning Mr Robert Holl’s application for a building permit was
inaccurate in three significant respects; it misstated the appeal
position, it understated the impact of Mr Holl’s proposed building
on the amenity of the surrounding residents and it conveyed a
clear impression that if the proposed building complied with the R
codes there was no basis on which the application could properly
be refused.

(b)

The advice contained in the report and memorandum was
favourable to Mr Holl to an extent that was unwarranted in the
circumstances.

(c)

In view of the contents of the City Planner’s report it was
reasonable of Council to approve the application. Refusal would
have been more likely had the possibility been put before
Councillors accurately and in a balanced fashion.

(d)

Mr Holl did not receive preferential treatment from Mr Drescher
and his staff in relation to the operation of his business from his
home. Mr Holl was dealt with in accordance with Planning
Department practice in such cases.

(e)

Mr Holl paid for Mr King’s trip to Bali in October-November 1989
as a reward for Mr King’s support on the Council to that point and
for continuing support he anticipated in the future. The payment
by Mr Holl and acceptance of the gift by Mr King was corrupt. The
matter will be referred to the Director of Public Prosecutions.
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11.1
11.1

Introduction
11.1.1
As I have noted elsewhere in this report, in January
1989 Mr Ronald Harman was the licensee of a real estate
business which at that time traded under the name of Ron
Harman Realty. While Mr Harman ran the agency under his
real estate licence, the business was owned by Dr Wayne
Bradshaw. According to Mr Harman, on or about 23 January
1989 he received in his office, with no prior warning, a cheque
in the sum of $15,000.00, drawn on Custom Credit Corporation
Limited and made out to Ron Harman Realty. Mr Harman said
the cheque was accompanied by a copy letter on the
letterhead of Ron Harman Realty addressed to Rosinita
Nominees Pty Ltd and signed by one Janet Lennen-Wood.
Rosinita Nominees Pty Ltd (“Rosinita”) was the company that
developed the north Woodvale shopping centre and tavern
complex at the corner of Trappers Drive and Timberland Drive,
Woodvale (“the Woodvale centre”) between May 1987 and
late 1990. The letter from Ron Harman Realty purported to
request payment by Rosinita of a fee for the involvement of the
firm in selling strata units at the Woodvale Centre.
11.1.2
Mr Harman said he knew nothing of either document
but because he knew Ms Lennen-Wood to be associated with
Dr Bradshaw he took the cheque to Dr Bradshaw’s surgery
“and asked him what it was all about”. Mr Harman said he was
angry and upset at the way in which the business had been
used without his knowledge but Dr Bradshaw told him the
cheque was a political donation and that he was not to worry
about it. He believes he left the cheque with Dr Bradshaw.
Mr Harman said he believed at the time that the payment
constituted official corruption and wanted nothing to do with it.
11.1.3
The circumstances in which that payment was made
were considered by Mr Kyle and at least one aspect of the
matter has been investigated by the police. There is no doubt
the payment was made and disbursed in a highly questionable
manner. Even Dr Bradshaw, while strenuously maintaining
that his intentions were at all times honourable, conceded in
evidence that they may appear to be dishonourable and, with
hindsight, the way in which the funds were disbursed “doesn’t
look quite right”.
11.1.4
In short, the Commission has investigated, as
thoroughly as it could after the passage of eight to ten years,
whether the cheque for $15,000.00 was a corrupt payment
made by the developer to Dr Bradshaw for reasons associated
with his role as a councillor of the City of Wanneroo. The
investigation was conducted pursuant to items 1(c) and (d) of
the Commission’s terms of reference. Once again, many of
the crucial documents that should have been available to
assist the Commission on this line of inquiry have either been
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destroyed or gone missing in the years since the events they
record occurred.
11.2
Rosinita’s Purchase of the Site
11.2.1
Rosinita was a company acquired by two
developers, Mr Robert Ryan and Mr Peter Fermanis, for the
sole purpose of undertaking the development of the Woodvale
centre. Both men were directors of the company and they held
the shares equally. Mr Ryan and Mr Fermanis said they were
effectively in partnership together as developers. The
Woodvale centre was their first joint undertaking. Mr Ryan,
who had an extensive background in property, handled the
property side of the development. Mr Fermanis was a finance
broker who operated a financial services and real estate
business under the name of Anchor Group. Mr Fermanis
handled the financial side of the partnership.
11.2.2
The settlement by Rosinita on the purchase of the
Woodvale site on or about 2 October 1987 was the
culmination of a fairly protracted period of negotiation and
preparation on the part of Mr Ryan and Mr Fermanis. When
they first gave evidence to the Commission they were both
very firmly of the view that initially they had, through Rosinita,
made an offer to the vendors which was conditional, inter alia,
on them obtaining, in the name of the vendors, approval to
commence development from the City of Wanneroo.
According to both witnesses that condition was imposed by
their financier as a condition of finance approval, without which
they could not have undertaken the development. Mr Ryan
said the offer was accepted by the vendor but settlement was
delayed because the vendor did not want to conclude the
transaction until after 30 June 1987, for taxation reasons.
After closing submissions were delivered by Counsel Assisting
it became apparent that the way in which the contract for sale
and purchase of the Woodvale site came into being and
progressed to settlement was important to the assessment of
the central issue in this matter. Mr Ryan and Mr Fermanis
then referred the Commission to a number of documents
which, they said, jogged their memory to reveal a different
situation.
11.2.3
The Commission then heard evidence from
Mr Dominic Casella. For reasons which will become apparent
I prefer the evidence of Mr Casella wherever it conflicts with
that of Mr Ryan and Mr Fermanis. Mr Casella had an
apparently clear recollection of the chronology of events
which, while evidently not entirely accurate given the time that
had elapsed, was much better than the other witnesses
involved. The following account is as related by Mr Casella
unless otherwise indicated. Mr Casella and his partner,
Mr Garry Ho, were the principals of Selec Pty Ltd (“Selec”), the
vendor to Rosinita. Mr Casella said that Selec contracted to
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purchase the Woodvale site from Town and Country WA
Building Society (“Town and Country”) in January 1987 for $1
million. He and Mr Ho really only wanted a small corner
portion of the site (Lot 600) for a service station development
but Town and Country would only agree to sell the whole site
(Lots 600, 601, 602 and 603). The land was still zoned
residential at the time but the process of rezoning it to
commercial was all but completed, with gazettal expected in
August or September 1987. The cash offer by Selec was
conditional, inter alia, upon that gazettal occurring and
settlement was fixed at 30 September 1987 or 30 days after
gazettal of the rezoning, whichever was the later.
11.2.4
The planning consultants who designed the material
town planning scheme on behalf of Town and Country, Taylor
Burrell, had made approaches to the City of Wanneroo
concerning development of the site. A letter from the City
dated 12 February 1987, signed by the Deputy City Planner,
Mr Aiton Sheppard, indicated that the development proposed
of 3,480m2 was too large for the site, which was limited to a
development of 3,000m2 retail floor space. Mr Casella
engaged an architect, Ron Jee & Associates, to draw up a
design for developing the site but Mr Casella is not sure
whether the plans were submitted to the Council. He is certain
he never had plans rejected by the Council. Once the contract
between Town and Country and Selec was signed Mr Casella
was approached by a number of parties who were anxious to
purchase Lots 601, 602 and 603. Since the purchase from
Town and Country had not settled, Mr Casella did not offer the
land for sale but a number of prominent developers knew the
site and the situation and put propositions for sale and
purchase to him. In April or May 1987 Mr Casella was
approached by Mr Dale Deeks on behalf of Mr Ryan and
Mr Fermanis and Mr Casella agreed that Mr Deeks, amongst
others, could act as agent for Selec.
11.2.5
Mr Deeks delivered to Mr Casella an offer to
purchase Lots 601, 602 and 603 for Mr Ryan and
Mr Fermanis, in the name of Pronten Holdings Pty Ltd
(“Pronten”). The Commission has not been able to obtain a
copy of the unaccepted offer and no witness could recall the
price precisely. It is agreed by all witnesses that the price was
well over $1 million but somewhat less than the final,
accepted, price of $1.75 million. The offer was conditional
upon the purchaser obtaining finance and approval to
commence development for a shopping centre and tavern
complex. Mr Casella, on behalf of Selec, rejected that offer on
two grounds. First, since Selec’s own contract with Town and
Country was for cash, Mr Casella was not interested in an offer
which was subject to finance. Secondly, for reasons related to
the company’s taxation liability he did not wish the sale to be
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included in the 1986/87 year. Mr Casella was concerned that
an offer and acceptance executed prior to 30 June 1987 could
create difficulties with the taxation authorities and was not
prepared to enter a written agreement prior to that date.
11.2.6
It is common ground that Mr Deeks was most
persistent in pushing Mr Casella into making a commitment to
sell the site to Mr Ryan and Mr Fermanis. According to
Mr Fermanis it was not a question of price. He and Mr Ryan
were prepared, within reason, to pay whatever it cost to obtain
the land. On the other hand Mr Casella said he was not at that
time too concerned to push up the price because he and
Mr Ho had Lot 600 and regarded anything they could get
above $1 million for the remaining land to be a bonus. For
those reasons Mr Casella was prepared to and did undertake
to Mr Ryan and Mr Fermanis, through Mr Deeks, that after 30
June 1987 Selec would enter into an unconditional contract to
sell the land to them with settlement to be simultaneous with
Selec’s settlement with Town and Country. In those
circumstances he had no objection to Mr Ryan and
Mr Fermanis submitting plans and applying in the name of
Selec to the City of Wanneroo for approval to commence
development. Also, Mr Casella was of the view that they
would need development approval in order to obtain their
finance.
“But did anybody tell you that they wouldn't have got money
from Custom Credit without a development approval?---My
experience is that they would have needed an approval
from the council in order to get their finance. ...
Can I just ask you, wouldn't zoning be enough?---Zoning is
not usually enough, no.
Not usually enough for what, for finance?---For finance. In
order to get your finance from a development point of view
you would need to know what your land cost is, what your
developments costs are going to be, your holding cost,
fees, but they would need to have a plan, they would need
to have a budget price, they would need to know what their
costings were going to be in order to get their finance. I
was well aware of that. I was sort of sympathetic to that
situation.”
Mr Casella wrote to Pronten on 4 June 1987 to confirm that
Selec’s agreement to the use of its name on the application
to commence development was not to be construed as an
acceptance of the offer to purchase the land. Mr Ryan and
Mr Fermanis, on their revised account, denied they needed
development approval in order to obtain finance. The issue
is of some importance and I will return to it shortly.
11.2.7
Mr Ryan said he and Mr Fermanis did not like, and
did not intend to “run with”, the design of the development Ron
Jee & Associates had prepared for Selec but nonetheless
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decided to submit the plans, in a modified and extended form,
to the City for approval. In particular, the plans drawn for
Selec did not include a tavern but it is clear from the council
documents that the first application from Selec, submitted by
Ron Jee & Associates on behalf of Mr Ryan and Mr Fermanis
on 3 June 1987, did include a tavern as part of the
development.
11.2.8
Mr Casella reneged on the verbal arrangement he
had with Mr Ryan and Mr Fermanis. He said he did so
because at some point prior to 30 June 1987 Mr Deeks came
to him and, in his words:
“... said to me, “Dominic, I know you’re having problems
getting a service station approved in the shire. These guys
will help you get the approval through for $25,000," and I
took him to task on it. I said, "Well, you know, I have had
two applications in previously, I have got another
application pending," and I says, "I have got a funny feeling
I might get it through." He goes, "Well, Dom, if you don't
pay $25,000," he goes, "it will be guaranteed to be
rejected." So I got pretty hostile, you know. Then I actually
kept asking him who it is and how can these guys do it, I
would like to know who it was. He says, "Look, Dom, I
don't know," he says, "but Fermanis and Ryan can get you
your approval through."
Mr Casella said Mr Deeks told him Mr Ryan and Mr
Fermanis could help him because they had a contact on
Council. Mr Casella said that, at the time, he believed
Mr Ryan’s contact on Council was Dr Bradshaw, principally
because Dr Bradshaw was “the most powerful person
there”. He said he no longer holds that view because he
subsequently met with Dr Bradshaw and Dr Bradshaw
convinced him he would never have achieved a rezoning of
the Moolanda Boulevard site, in any event.
11.2.9
Mr Casella said he went to see Councillor Moloney,
Mayor Cooper and the Town Clerk, Mr Coffey, soon after
Mr Deeks informed him of what Mr Ryan had said. He said he
believed he did that in June 1987. However, according to
statements provided to the Commission by Mr Cooper and
Mr Coffey, Mr Casella approached them in November 1987
after which they referred the matter to the police for
investigation. Mr Casella claims both Mr Cooper and
Mr Coffey were wrong in their recollection of the time.
11.2.10 I believe Mr Casella may be confused about the
timing of his approach to Mr Moloney, Mr Cooper and
Mr Coffey but I do not think that confusion otherwise
significantly detracts from the essential veracity of his
evidence.
11.2.11 Mr Casella said further:
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“As it happened, I think it was 16 or 17 July or thereabouts,
my development application for the service station site in
Moolanda Boulevard was rejected and I was furious. I said,
"Well, stuff these guys," you know, and I gave Dale Deeks
a hard time. I said, "Look, I don't want to deal with these
cowboys," and I kept telling Dale that as far as I was
concerned, they're men of straw, they're bloody shonky and
there's no way I want to do any deals with them. Then I
proceeded to prostitute the property, if you can use that
word, or whatever you want to call it.”
The practical effect of “prostituting” the property was that
Mr Casella rejected the offer from Mr Ryan and
Mr Fermanis and commenced negotiating with several
other parties who were interested in buying the land.
11.2.12 Mr Deeks’ recall of the material events is poor but he
does recollect Mr Casella reneging on the previous verbal
undertaking, after 30 June 1987. When asked if he recalled
an approach relating to a service station site in Moolanda
Boulevard, Mr Deeks gave the following evidence:
“Do you recall when that approach - do you know what that
is about?---Yes. Mr Casella asked me - he said, "I can't
work out how Mr Ryan can make money out of Woodvale,
and I don't know what his influence is with the council but
I've got to try and get a service station - I'm having troubles
getting a service station site approved in Moolanda
Boulevard and I wonder if Mr Ryan can assist me in that
matter."
So it was Mr Casella who sought assistance from
Mr Ryan?---Well, he asked me whether Mr Ryan could
provide assistance and I said, I don't know; I would ask
him. ...
Right. And did you go and speak to Mr Ryan?---Yes, I did.
And what did you say to him?---I asked Mr Ryan whether
he could help Mr Casella and Mr Ryan said, yes, he could
as long as he is willing to pay.
How much?---He mentioned the figure of 25,000.
How did Mr Ryan say he could help?---He said he could
get whatever he wanted through with the council. He had
influence.
Did he say how he had influence?---No, he didn't. He just
made that - he was quite secretive about that.
Did he say if he had contacts?---Well, I assumed he had
contacts.
Did he say that?---He said he had influence with council.
Influence, and that's all he said?---Yes.
You didn't ask him any more about that?---I relayed the
message to Mr Casella.
That it would what - that he
?---That Mr Ryan could help
him if he was willing to pay $25,000.”
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Thus, Mr Casella said Mr Deeks raised the matter with him
and Mr Deeks said it was Mr Casella who first mentioned
the possibility of Mr Ryan using his influence to his benefit.
For present purposes who raised it first does not matter;
both are agreed that Mr Ryan was claiming to have
influence on the Council which he was prepared to exert on
payment of $25,000.00. It was not clear on either account
whether the money, if paid, was intended for use by
Mr Ryan to bribe someone or for Mr Ryan himself for
exercising his power to influence.
11.2.13 Mr Ryan and Mr Fermanis denied any knowledge of
such an approach. Mr Ryan alleged that both Mr Casella and
Mr Deeks were hostile towards him to the extent that they
would lie to the Commission to cause him damage. There is
no doubt that, on his own evidence and certainly on the
evidence of both Mr Casella and Mr Deeks, Mr Ryan has
behaved towards both men in such a way as to attract
considerable hostility towards himself. Mr Casella’s said that
his dislike for Mr Ryan stems not only from the disputed
request for $25,000.00 to exercise his influence on Council but
also the end result of the dealing on the Woodvale site, as
recounted below. Mr Deeks gave evidence of shabby
treatment at the hands of Mr Ryan at a time when he and
Mr Ryan were ostensibly good friends. The details of those
dealings are not material here but to a large extent are not
disputed by Mr Ryan. Mr Ryan advanced a further, personal,
reason for hostility between Mr Deeks and himself, concerning
which the evidence was suppressed. Mr Deeks told the
Commission he was unaware of the matter raised by Mr Ryan
until it was brought to his attention in the context of the
investigation of this matter by the Commission. I accept the
evidence of Mr Deeks on the point. The issue raised by Mr
Ryan would not, therefore, have been the basis for any
animosity on the part of Mr Deeks towards Mr Ryan at the
time.
11.2.14 I accept the evidence of Mr Casella and Mr Deeks to
the effect that Mr Ryan claimed to have influence over a
councillor or councillors and offered to exert that influence on
behalf of Mr Casella on payment of $25,000.00. While
Mr Casella’s claim that he reported the approach by Mr Deeks
to Mr Cooper, Mr Moloney and Mr Coffey soon after the event
was incorrect and both men have very good reason to dislike
Mr Ryan intensely, I do not accept that they have misled the
Commission to damage Mr Ryan as he has suggested. If
Mr Ryan’s claim is correct Mr Deeks and Mr Casella must have
colluded to concoct the story but the account of each of the
two witnesses was convincingly different in some respects,
consistently with either faulty recollection of the details over
ten years or reconstruction in the best light for himself. The
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approach related by Mr Casella also provides a very
believable explanation for his somewhat dramatic change of
attitude towards Mr Ryan and Mr Fermanis and their desire to
acquire the Woodvale site after 30 June 1987. As Mr Casella
expressed it:
“Whatever Pronten offered prior to 30 June was what I was
prepared to and I was going to accept in the new financial
year because - and I even gave them the consent, that if
they want to put their plans in, I was quite happy with that,
and I'm a man of my word on that sort of basis, otherwise I
wouldn't want them to spend their 10, 20, 30 thousand
dollars on the architect's plans and then walk away from
the deal. But because they stuffed around with Moolanda
Boulevard and played those games, I said to myself, "I
don't want to sell it to them."
11.2.15 On 2 July 1987 Mr Fermanis wrote to Mr Deeks
attaching a draft contract of sale “based on an Offer being
made by us to the Vendor”. Mr Fermanis noted that the draft
contract was “now unconditional” and accepted full liability with
respect to the obligations to Town and Country entered into by
Selec. He stated that “(T)hese are the Terms and Conditions
that we are prepared to proceed under and it is now up to the
Vendor to approach Town and Country ...”. There was no
mention in that letter of the price being offered for the property
at that time. It is clear that, at that time, Mr Fermanis was
either unaware of or ignoring Mr Casella’s unwillingness to
deal with them any further, most probably the former.
11.2.16 At whatever point Mr Casella’s change in attitude
was communicated to Mr Deeks, it did not deter Mr Ryan and
Mr Fermanis in their determination to secure the Woodvale
site. Mr Deeks kept in close contact with Mr Casella and
exerted whatever pressure he could to persuade him to accept
an offer. Mr Fermanis said he had, in the meantime, been
negotiating with financiers and had determined to borrow
100% of the funds they needed for the development from
Custom Credit Corporation (“Custom Credit”). On 9 July 1987
Mr Fermanis received a letter from the planning department of
the City of Wanneroo to advise him their application for
development approval had been dealt with by the Town
Planning Committee(“TPC”) and would be considered by
Council on 22 July 1987. Mr Fermanis faxed a copy of that
letter to Custom Credit on the same day. By this time Rosinita
was the proposed vehicle for the development.
11.2.17 On 22 July 1987 Council approved the application to
commence development lodged by Mr Ryan and Mr Fermanis
in the name of Selec, subject to certain conditions. Between
27 and 30 July 1987 the application by Rosinita to Custom
Credit for finance for the development was approved by
Custom Credit internally. I note that the “Application for
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Advance” document, which had been prepared for
consideration by the approving officers, indicated that “(T)he
developers purchased the site approximately six months ago
and have been successful in making an application to the local
council to have the site rezoned for a regional shopping
centre”. That statement was, of course, wrong on three
counts. First, Rosinita had not yet purchased the site;
secondly, it was not Rosinita which applied for rezoning; and
thirdly, the rezoning was not at that point complete. On 31
July 1987 Custom Credit wrote to Rosinita offering to lend
$7,285,000.00 for the development on terms set out in the
letter. After some discussion of the terms and conditions,
Mr Fermanis wrote to Custom Credit on 27 August 1987 to
confirm acceptance of the offer of finance. The timing of these
events is of some significance to the question of whether
Dr Bradshaw’s assistance on council was required and given
to Rosinita.
11.2.18 Mr Casella finally succumbed to Mr Deeks’
persistence and agreed to sell the land to Mr Ryan and
Mr Fermanis. Mr Casella described their agreement in this
way:
“I kept him informed that I have been offered offers close to
the 1.7, 1.75, ($ million) and I don't really want to deal with
the guys, and he kept pushing and pushing, and I ended up
saying to him, "Well, I'll tell you what. I'll accept their 1.75
if they buy another property off me for $900,000," ... and it
was agreed that they would buy the shopping site for 1.75
and they would buy the garage in Ranford Road, Southern
River, for $900,000.”
Mr Ryan and Mr Fermanis said they did not want the
Ranford Road property but agreed to buy it simply to get
the Woodvale site. Mr Ryan said they intended to on-sell it
immediately. As things turned out, they found an easier
way of dealing with the problem.
11.2.19 Contracts for the sale and purchase of both
properties were signed on 11 September 1987. It was then
that Mr Casella met Mr Ryan and Mr Fermanis for the first
time, at their solicitor’s office. The purchaser of the Woodvale
site was to be Rosinita and a cheque for the deposit of
$100,000.00 was paid. Mr Fermanis said he and Mr Ryan had
executed the contract for the purchase of the Ranford Road
property in the name of Chesterton Holdings Pty Ltd, which
was a “$2 company”. A cheque for $200,000.00 was handed
over as a deposit on that transaction. Because of the size of
the cheques Mr Casella sought a special clearance on both of
them. The Rosinita cheque for $100,000.00 cleared but the
Chesterton Holdings Pty Ltd cheque for $200,000.00 was
dishonoured. Mr Ryan and Mr Fermanis advised Mr Casella
that they did not intend to proceed with the Ranford Road
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purchase and would hold Selec to its contract on the
Woodvale land. Mr Casella received advice to the effect that
Selec had no remedy against Mr Ryan and Mr Fermanis
beyond an action against Chesterton Holdings Pty Ltd for
breach of contract because the two transactions had not been
contractually linked. Mr Casella and Mr Ho decided against
legal action and accepted the repudiation.
11.2.20 On 2 October 1987 settlements of the sale of the
Woodvale site, first to Selec from Town and Country and then
from Selec to Rosinita, were effected simultaneously. Mr Ryan
and Mr Fermanis had the land they so badly wanted.
11.2.21 Mr Ryan and Mr Fermanis assert that, in the
circumstances I have outlined, Rosinita did not need approval
to commence development and consequently did not need the
assistance of anyone to obtain that approval. They said that
since the property was already zoned commercial, or would be
at settlement, that was all they needed to obtain finance and to
confidently purchase the land for development. Again, I do not
accept that assertion. From the evidence of the conduct of
Mr Ryan and Mr Fermanis in relation to the application to
which I have referred and to which I refer below and the
circumstances generally, I am satisfied that Mr Ryan and
Mr Fermanis were extremely anxious to obtain approval to
commence development and required that approval before
they could or would commit themselves to purchasing the land
or borrowing for the development.
11.2.22 Mr Deeks and Mr Casella are both experienced
developers. Both say that in their experience financiers
invariably require approval to commence development to be
granted by the local authority before advancing funds for such
a project where 100% of the cost of development is to be
borrowed. The reasons appear fairly obvious. Until a design
is produced which complies with the requirements of the local
authority the financier is unable to cost the project and assess
its feasibility. If funds are advanced for the purchase of the
land at a price which reflects a potential for commercial
development and the project is subsequently found not to be
viable then the financier’s security may well be inadequate.
11.2.23 Mr James Richards was the senior property finance
manager in Western Australia for Custom Credit at the time
Rosinita’s application for finance was considered by Custom
Credit. Mr Richards said he could not recall any instance
where Custom Credit had committed itself to 100% funding of
a project without development approval having been granted.
The only situation in which he could envisage that happening
would be where a feasibility study had built into it the delay
costs of the time required for development approval to be
obtained. While the most important element is the zoning, the
amount of money to be advanced ultimately depends on the
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amount of floor space and the design accepted by the local
authority. I am satisfied that, for all practical purposes,
Rosinita needed development approval before it could obtain a
commitment from its financier to advance funds for the project.
When, on 9 July 1987, Mr Fermanis faxed to Mr Richards at
Custom Credit the letter from the Town Clerk concerning the
status of Rosinita’s development application he was not doing
so merely to keep Mr Richards informed of how things were
going. He was advising Mr Richards that a basic condition
required for Custom Credit to make an offer was close to being
satisfied. After development approval was granted on 22 July,
Custom Credit went through the approval process between
27 and 30 July and sent an offer of finance to Rosinita on
31 July 1987.
11.2.24 Mr Fermanis was asked why, if approval to
commence development was of no consequence to them, they
included such approval as a condition in their initial offer by
Pronten to Selec. He gave the following replies:
“COMMISSIONER: Why then, Mr Fermanis, if that is the
case, did you in your first offer impose a condition that it be
subject to council approval for development?---Was that
the Pronten one?
Yes?---Because it was the usual thing in developments to
do that.
Why?---It was a natural thing.
Why?---Subject to finance and subject to a council
approval because it was a big development, but we had to
remove those conditions because
I understand that, Mr Fermanis. I'm asking you why you
put that condition in the first place?---Because it's the
standard thing to be put in a contract of a project of that
size. We couldn't just buy a piece of land and not have
some comfort and we tried to get that comfort, but when we
were put under pressure by Casella that a contract had to
be unconditional, we went unconditional.”
It is clear also that once Mr Casella told Mr Ryan and
Mr Fermanis that he would not accept a conditional offer
the need for development approval became very urgent
indeed. Mr Ryan and Mr Fermanis were prepared to risk
wasting tens of thousands of dollars on a design for
submission to the Council in advance of obtaining a
contract to purchase the land. They made the decision to
proceed with the basic design prepared by Ron Jee &
Associates even though they had no intention of
proceeding with those plans if the project went ahead. I am
satisfied that the unconditional draft contract sent by
Mr Fermanis to Mr Deeks on 2 July 1987 for consideration
by Selec was sent in anticipation of the approval which was
obtained only three weeks later. The contract was not
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signed until well after development approval had been
obtained.
11.2.25 At one point in his evidence Mr Fermanis said it was
a disadvantage to them to have the development approved
because it enabled Mr Casella to extract a higher price for the
land. He said that realisation came upon them about the
middle of July when Mr Casella was refusing to sign a
contract. He conceded, however, that they were still hoping
the application would be granted when it came before Council
on 22 July because “we were still hoping to get some sort of
signed contract from Casella”. It follows, on Mr Fermanis’
reasoning, that during the time when he and Mr Ryan believed
they had a commitment from Mr Casella to sign a contract after
30 June 1987, the anticipated increase in the value of the land
that would result from development approval was a further
significant incentive for them to get the approval through.
11.2.26 I have no doubt that Mr Ryan and Mr Fermanis were
at all material times extremely anxious to obtain approval to
commence development on the Woodvale site just as quickly
as they could manage. Mr Fermanis said they saw sufficient
profit in the development to be prepared to pay whatever it
took to obtain the land. It is clear from the evidence of both
that they saw the project as an excellent opportunity for them
to make a substantial amount of money. However,
development approval was necessary before they could
themselves commit to the project and before Custom Credit
would commit itself to financing the venture. As the
negotiations with Mr Casella proceeded and became more
difficult for them, obtaining approval became increasingly
urgent to the point where I am satisfied Mr Ryan and
Mr Fermanis were prepared to use whatever means were at
their disposal to achieve that end.
11.3
Rosinita’s Dealings With Council
11.3.1
As I have noted, the application to commence
development in the name of Selec was submitted to the City of
Wanneroo by Mr Ryan and Mr Fermanis on 3 June 1987. This
was Mr Ryan’s side of the business. At the time when
applications for approval to commence development were
received by the City they were considered by the Planning
Department and, where appropriate, referred to a committee,
then entitled the Development Control Unit (“DCU”).
Mr Drescher said the DCU was run by the Planning
Department under his direction. He said it comprised
representatives from all departments of the City with an
interest in a development application, namely planning,
engineering, building, parks and health. Under the authority of
Council, if the DCU considered an application referred to it
complied with the City’s requirements, it could approve that
application without reference to Council. Mr Drescher said the
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unit had no authority to exercise discretion. If they felt there
were issues that needed Council authority then the matter was
referred to Council, presumably through the TPC.
11.3.2
Mr Ryan said that Selec’s application was referred to
the DCU and described his involvement as follows:
“Do you recall if there were some initial problems in getting
this approval through with the development control unit at
the council?---Nothing out of the ordinary. I mean, we
visited the Development Control Unit on several occasions
to discuss several aspects of it.
Yes?---But it was all routine.
Were there a few revisions to satisfy the Development
Control Unit?---Yes, there was.
Were they prior to this application which came before the
council on 8 July 1987?---I would expect so, yes.
Were you involved in speaking with the Development
Control Unit?---Yes, I would have accompanied the
architect.”
It appears that, while Mr Ryan regarded the problems that
arose in the DCU as routine, the Planning Department
considered they required consideration by Council. In a
report to the TPC dated 8 July 1987 the Deputy City
Planner, Mr Sheppard, noted problems with the application
in a number of engineering and landscaping areas. He
also regarded the proposal to be an over-development of
the site which required a re-design to reduce the amount of
non-retail floor space to overcome the design problems.
For those reasons Mr Sheppard, through the City Planner,
recommended that Council refuse the application and
advise the applicant that it would be prepared to approve a
fresh application which was revised to meet its
requirements.
11.3.3
At its meeting on 8 July 1987 the TPC rejected the
recommendation of the City Planner and recommended to
Council that it approve the application subject to “resolution of
various engineering matters”, which were nominated, and
“provision of adequate landscaping”. The motion was moved
by Councillor Bradshaw, seconded Councillor Baddock. There
was no reference in the committee’s resolution to the overdevelopment of the site. Mr Drescher agreed with
Dr Bradshaw that what the Committee had effectively done
was to achieve the same result but by a different approach.
Where a proposal failed to comply with the City’s
requirements, the City Planner preferred applicants to revise
their plans and submit a fresh application. The committee’s
resolution would approve the proposal before it complied with
the requirements but on condition that it complied
subsequently.
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11.3.4
At its meeting on 22 July 1987, on a motion moved
by Councillor Brian Smith, seconded Councillor Trandos,
Council accepted the recommendation of the TPC and
resolved accordingly. Since the development was under
5,000m2 it was not necessary to refer the approval to the State
Planning Commission.
11.3.5
The development of the Woodvale centre came
before Council on a number of occasions after approval to
commence development was granted. On 14 October 1987
the City Planner reported to the TPC that objections to the
construction of a tavern and TAB in accordance with Rosinita’s
proposal had been received after the required on-site
advertising. The City Planner did not consider the objections
had substance and recommended approval for Rosinita to
proceed with development of a tavern and TAB, subject to
compliance with a number of, mostly standard, conditions.
The TPC met on 14 October 1987 and accepted the City
Planner’s recommendation. Dr Bradshaw declared an interest
in Rosinita’s application and abstained from voting. He
explained to the Commission that the reason he declared an
interest and abstained was that by that time his brother,
Mr Kerry Bradshaw, had leased premises in the Woodvale
centre for use as a pharmacy. The minutes for the meeting of
the TPC for 7 December 1988 record that, on a matter
involving the Woodvale centre, Dr Bradshaw again declared
an interest and abstained from voting. He gave as his
explanation at that meeting the same reason he gave the
Commission.
11.3.6
In December 1987, first the TPC and then full
Council accepted the recommendation of the City Planner to
refuse an application from Rosinita to include a petrol filling
station in their development on the grounds that lot 600
already provided for a service station in the area.
Dr Bradshaw declared an interest on both occasions. In July
1988 Council considered an application from Rosinita to
relocate certain components of the development and to
introduce a function centre. At a meeting of the TPC on 13
July 1988, on a motion from Councillor Moloney, seconded by
Councillor Bradshaw, the City Planner’s recommendation to
approve the application subject to conditions was adopted. It
seems that Dr Bradshaw either forgot about his conflict of
interest on that occasion or, for some reason, made an
exception. No record of a declaration of interest by
Dr Bradshaw is recorded in the minutes of the council meeting
on 27 July 1988. Council accepted the committee’s
recommendation and approved Rosinita’s application, again
subject to conditions.
11.3.7
An application by Rosinita for approval of further
modifications to the Woodvale centre development came
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before the TPC on 14 September 1988. The City Planner
recommended refusal because of non-compliance with the
City’s car parking requirements and the fact that the proposal
constituted an over-development of the site. Dr Bradshaw
again declared an interest and abstained from voting. On the
motion of Councillor King, seconded Councillor Roberts, the
application was deferred to the council meeting “pending
clarification of car parking requirements”. At its meeting on 28
September 1988 Council also deferred the matter but,
significantly, delegated authority to the October meeting of the
TPC to act on the matter. The October meeting of the TPC
resolved to advertise the proposed function centre to “gauge
public reaction prior to considering the application”.
Dr Bradshaw declared an interest in that matter. Mr Ryan said
that the issue of substituting a function centre for medical and
health facilities was also the subject of negotiations in the DCU
which resulted in a number of revisions to Rosinita’s plans.
11.3.8
A minor matter of a pylon was considered,
recommended and approved by the City Planner, TPC and
Council respectively, in November 1988. In December 1988
the City Planner, TPC and Council respectively recommended
and approved Rosinita’s application to include a function
centre in the development, subject to certain conditions, inter
alia, pertaining to car parking. In March 1989 Council
considered a dispute between Rosinita and adjoining residents
concerning the construction of a brick fence. Council accepted
the recommendation of the City Building Surveyor that Rosinita
be required to construct the fence it had been resisting on the
grounds of expense. The motion was moved by Councillor
Edwardes, seconded Councillor King. In June 1990 the City
Planner recommended that Council exercise its discretion to
waive its normal car parking requirements and approve an
extension to the Woodvale Tavern. The TPC and Council
accepted that recommendation and resolved accordingly. In
October 1990 the Acting City Building Surveyor, Mr Candido,
recommended that Council expend part or all of a bond of
$10,000.00 lodged by Rosinita with the City to provide a
retaining wall which the developer was refusing to construct,
contrary to the requirements of the City. The Technical
Services Committee endorsed that recommendation and, at its
meeting on 24 October 1990, Council accepted the
recommendation and resolved accordingly.
11.3.9
It appears from the minutes of committee and council
meetings that after the initial approval to commence
development was granted on 22 July 1987 the dealings of
Rosinita with the City of Wanneroo were fairly routine.
Rosinita did not make any substantial demands nor require the
exercise of any discretion in its favour to any unusual extent. I
am unable to find anything in the evidence of those dealings to
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suggest that Rosinita needed or was granted any favourable
treatment by the City of Wanneroo at any level or that
Dr Bradshaw exercised any power or influence he might have
had with Council on the developer’s behalf. Mr Drescher
recalls there being concerns amongst councillors on a number
of matters, principally the size of the proposed function centre,
but has no recollection of Dr Bradshaw being conspicuous in
his support of Rosinita’s interests over that period.
11.3.10 Dr Bradshaw’s support for the initial approval to
commence development, in July 1987, is another matter.
There is also conflicting evidence as to his role at that time.
Mr Drescher recalls Dr Bradshaw’s support of the application,
describing him as “very supportive”. When Mr Drescher was
asked whether that support could be described as aggressive,
he said he could not recall. Mr Drescher also said that:
“... its always the first application which is the more difficult
because its the first one. Then variations and changes to
that are of a lesser degree and lesser importance. You are
just modifying to try and make it work ... ”.
11.3.11 In answer to a question from Dr Bradshaw, Mr Ryan
expressed the view that once the zoning was taken care of
there was no further need for favourable treatment from the
Council. I do not accept that view. It is clear that sympathetic
treatment from Council is of incalculable value to a developer
at all stages of a development. It is true, as Mr Drescher in
part observed, that the most contentious issues arise early in
the piece, namely zoning and approval to commence
development but to say, as a generalisation, that a developer’s
potential troubles with the local authority are over once he has
the zoning in place is clearly incorrect. Mr Ryan also pointed
to the fact that, during 1988, when Rosinita was planning to
develop medical and health facilities at the Woodvale centre
the City of Wanneroo approved the use of residences opposite
the proposed development for use as medical and dental
rooms. At that time, he said, he and Mr Fermanis contacted
councillors and lobbied hard to have those approvals
reconsidered but to no avail. Mr Ryan said those decisions
caused Rosinita to abandon its plans to develop a medical and
health centre and to substitute a function centre instead.
Dr Bradshaw agreed that Mr Ryan approached him on the
issue but said he did not support Rosinita because “Council is
not there to create monopolies or to support monopolies”.
11.3.12 Mr Ryan said he thought his approach concerning
the rival medical suites in 1988 was the first time he had met
Dr Bradshaw. Mr Ryan was confronted with a statement which
Mr Fermanis had made to police and signed in March 1992
which included the following statements:
“During 1987, Mr Robert Ryan a business partner I was
associated with and I spoke to Doctor BRADSHAW on
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several occasions regarding the developments of a
shopping complex and tavern at Woodvale. ...
We received considerable assistance from Doctor
BRADSHAW, other Councillors and City of Wanneroo staff
in the development of the shopping centre and tavern at
Woodvale.”
Mr Ryan said he could not recollect speaking to
Dr Bradshaw in 1987 and denied he had received any
assistance from him at that time. When Mr Fermanis was
asked about that statement to the police he was also
reminded that he had said to Mr Kyle, on oath, that
“everything I said on oath to the CIB is totally true and
correct but there are parts of that that need to be
expounded on”. Mr Fermanis told the Commission that his
statement to the police was in fact incorrect and that he
had been taken out of context. He said they received no
assistance on the development from Dr Bradshaw, the
assistance they did receive being “minor, routine type of
assistance”. He said the assistance given had nothing to
do with the “actual development”. There is, in my view, no
room for a finding that Mr Fermanis’ statement to the police
and his evidence to Mr Kyle have been taken out of context
as he asserts. The words to which he affixed his signature
and which he swore to Mr Kyle were true and correct are
clear and unambiguous. Either Mr Fermanis was being
untruthful to the police and Mr Kyle or he was being
untruthful to this Commission.
11.3.13 Dr Bradshaw also had some difficulty keeping his
account consistent. He said he first met Mr Ryan in the course
of the Woodvale development. Dr Bradshaw was then asked:
“Do you remember at what stage of the development you
first met him?---Look, I'm not sure. Someone approached
me about his problems with the Development Control Unit
initially but it wasn't him, and I thought his main time I met
him was over the medical centres because he and
Mr Fermanis were very angry about that.
Well, somebody contacted you about, what, concerns in
relation to the development control unit?---Yes. Someone
else had rung me up.
And was that concerns in relation to how they were dealing
with Rosanita's application?---Well, the complaint was that
they had submitted plans. The DCU had said they weren't
happy with it so they took it away, redrew them, brought it
back and they redrew them three times to keep the DCU
happy. Then when it was submitted to council it was
actually rejected on the basis of Oscar Drescher and the
engineers said that there were some engineering problems
with it and they said, "Well, this is ridiculous. Why would
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you go to the DCU and alter your plans three times and
then you still get them knocked back?"
Yes?---And it wasn't Ryan; it was a friend of Ryan's.”
Dr Bradshaw said he could not remember who Mr Ryan’s
friend was but thought he was in real estate. He said he
then approached Mr Drescher and the Town Clerk,
Mr Coffey and told them he thought it was ridiculous that
someone could “come in three times” and then others who
were not at the negotiations such as Mr Drescher and the
engineers could say they were still unhappy and “decide
something different”. Dr Bradshaw claimed that it was
wrong to say that where the DCU approved an application
it could subsequently be reconsidered by others. He said
that, as a result of his complaint, Mr Coffey agreed the
situation was unsatisfactory and the name of the DCU was
changed to the Development Approval Unit. It is difficult to
see how the name change would have any bearing on the
performance of the unit. Dr Bradshaw said his complaint
was against the administrative procedure, “not whether it
was passed or not”.
11.3.14 Mr Drescher has no recollection of any approach of
this nature from Dr Bradshaw nor of the name of the unit being
changed as a result. Mr Cooper, who was a councillor at the
time, said he remembered the name of the DCU was changed
but did not remember the circumstances. It is clear from
Mr Drescher’s description of the role of the DCU at the time
that because Rosinita’s application was put before Council it
had not been approved by the DCU as asserted by
Dr Bradshaw. There must have been matters outstanding
which required the exercise of a discretion which was beyond
the powers of the DCU. It is, however, clear on Dr Bradshaw’s
own evidence that he intervened very heavily in this matter but
the reason he has given the Commission for doing so is
unconvincing. The DCU had a limited delegation, the extent of
which was no doubt known to Dr Bradshaw. If an application
for development approval did not comply in every respect with
the City’s requirements, as perceived and conveyed by the
unit, then the matter had to be considered by Council. If the
application did comply and approval was given, then that
approval could not be questioned by “someone not involved”,
as Dr Bradshaw suggests. There would be no reason for
anyone to do so since the application was, by virtue of its
approval, beyond question. Most of the objections to the
Rosinita application were of an engineering nature. There was
a representative of the engineering department on the DCU.
Until the engineering objections were remedied by the
applicant the DCU would not have declared itself satisfied and
approved the proposal.
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11.3.15 Dr Bradshaw said that Mr Ryan’s friend did not
mention to him any pressure on Mr Ryan and Mr Fermanis to
obtain approval. He said all he was told was that Mr Ryan was
unhappy with the procedural process and “that’s all I spoke to
Mr Drescher or the clerk about”. In fact, as I have noted, when
giving his own evidence Mr Ryan did not mention any
unhappiness with the DCU procedure at all
11.3.16 After giving evidence for some time about what he
had done as a result of the contact from Mr Ryan’s friend as
outlined above, Dr Bradshaw then said he did not know
Mr Ryan and Mr Fermanis were involved in the application.
He said the application went to the DCU “X times”, then it
came to Council and “got knocked back”, on the basis of
Mr Drescher’s report. Dr Bradshaw said that was when
Mr Ryan’s friend rang him, because “they expected to just get
an automatic approval without any changes”. When
confronted with the minutes of the TPC and council meetings
in July 1987, Dr Bradshaw agreed that evidence was mistaken.
Dr Bradshaw then gave the following extraordinary answers:
“You don't remember who it was, but you remember he was
in the real estate game?---Yes.
And you remember him as Mr Ryan's friend?---Well, no,
sorry, I didn't know him as Mr Ryan's friend.
Haven't you given that evidence?---If I did, I didn't mean to
say that. He rang on behalf of Mr Ryan. I'm not even sure
if he said his name was Ryan.
Well, this gentleman told you he was ringing on behalf of
Mr Ryan?---I'm sorry; if I said that I wasn't thinking clearly
at that point in time. I can't tell you whether he said he
rang for Mr Ryan or not.
I'm sorry, I thought you just said then he rang on behalf of
Ryan?---I'm sorry, I'm confused just at the minute. I don't
remember whether he said he rang for Mr Ryan or he
didn't. He may have, he may not.”
It would seem Dr Bradshaw had at that point realised the
implications of the evidence he had given about the contact
by Mr Ryan’s friend and was attempting to take it all back. I
am satisfied Mr Ryan himself contacted Dr Bradshaw and
requested his intervention in support of Rosinita’s
development. There would have been no reason for him to
use an intermediary.
11.3.17 I find Dr Bradshaw did intervene most vigorously in
Rosinita’s application to commence development; first, on his
own evidence, with council officers and secondly, by
exercising the considerable weight of his power and influence
on the TPC and Council to have the City Planner’s
recommendation for rejection of the application reversed.
Dr Bradshaw asserts and Mr Drescher concedes that the
reversal may not have made a great deal of difference to the
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fate of the application in the long run but it did have an
immediate and very valuable effect on the fortunes of Rosinita.
If Rosinita had been required to resubmit its application in the
normal manner, as recommended by Mr Drescher, given the
parlous state of Rosinita’s negotiations with Mr Casella the
decision may well have meant the end of the project for
Mr Ryan and Mr Fermanis.
11.4
Mr Kerry Bradshaw’s Pharmacy
11.4.1
Mr Kerry Bradshaw (“Mr Bradshaw”) is, and was at
all material times, a pharmacist. He and Dr Wayne Bradshaw
are brothers. Mr Bradshaw told the Commission he has, over
the years, made a profitable practice of buying and selling
pharmacies. On 13 January 1988 Mr Bradshaw said he
entered into a lease agreement with Rosinita to take premises
in the then uncompleted Woodvale shopping centre for use as
a pharmacy. Mr Bradshaw said he went into occupation of the
premises and commenced trading in August or September
1988. He said that in about March 1989 he sold the goodwill
of the pharmacy for around $60-80,000.00, a result which he
understandably regarded as “fairly profitable”. The question
inevitably arises, particularly in view of the timing: was the
valuable lease given to Mr Bradshaw because he was
Dr Bradshaw’s brother and as a reward for services provided
to Rosinita by Dr Bradshaw, either before the lease was
granted or in anticipation of future services?
11.4.2
Mr Bradshaw can remember ringing Mr Ryan and
then going to talk to him at his office in Subiaco. He cannot
remember but assumes he did that in accordance with his
usual practice which was to ring the number given on the sign
outside the development. Mr Bradshaw said he may have
asked his brother Wayne about the possibility of leasing the
pharmacy but cannot be sure. He said he was not aware that
there were leasing agents until Mr Ryan directed him to
Charthill, a firm of property agents of which Mr Deeks was the
principal. He said it was possible his brother told him to ring
Mr Ryan in preference to the leasing agents but considered it
unlikely. Mr Bradshaw said he generally found it to be a
disadvantage being the mayor’s brother and said “I had
actually been knocked back on two other shopping centres for
the simple reason that people felt that it would look like a
payoff or a spin off, and said so to my face”. He said when he
went to see Mr Ryan there was no discussion of that nature.
11.4.3
Mr Bradshaw said that after meeting Mr Ryan he
later heard from Charthill and dealt with them thereafter. He
said he did not reach any agreement with Mr Ryan.
Mr Bradshaw does not recall any of his dealings with
Mr Deeks. He said he was required to produce references,
guarantees that he was financially viable and a history of the
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businesses he had previously run. Mr Bradshaw was then
asked:
“Were you ever made aware that Mr Ryan instructed his
leasing agents to lease the pharmacy to you?---No, I wasn't
because when I went there they put you through a very
thorough sort of assessment of whether you could do it or
not and there was no - and they said to me very
emphatically, and I can remember that - I walked away not
knowing if I actually had the shop or not.”
Mr Bradshaw said he probably discussed his brother
Wayne when he met Mr Ryan “because most people would
almost automatically ask if I was Wayne Bradshaw’s
brother”. He said that, to the best of his knowledge, his
brother was not involved in any discussions with Mr Ryan
concerning him taking the lease. Mr Bradshaw said
Dr Bradshaw did not have any financial interest in the
pharmacy at the Woodvale centre. He said he was not
aware of any assistance given by his brother in
consideration for the lease being given to him.
11.4.4
Mr Ryan said that Mr Deeks of Charthill was the
leasing agent for the Woodvale centre at the time. Charthill
was responsible for advertising the centre and gave their own
office as the contact for applicants wishing to lease space. He
said he did, however, himself become involved in the leasing
of several of the premises. He said Mr Bradshaw came to see
him at his office in Subiaco asking about taking on the lease of
the pharmacy. Mr Ryan said he was not introduced to Mr
Bradshaw by Dr Bradshaw but could not say whether he had
been referred to him by Dr Bradshaw. He said he referred
Mr Bradshaw on to Mr Deeks at Charthill. Mr Ryan said he
was aware that other people were interested in taking the
lease on the pharmacy but believed Mr Bradshaw was “first
cab off the rank”. He said he believed Mr Bradshaw was the
only applicant to submit a written application, as required
under their leasing procedures. Mr Ryan said Mr Deeks
submitted the application to him for consideration, again in
accordance with standard practice, and it was approved in the
normal way.
11.4.5
Mr Deeks said he thought there were three people
interested in leasing the pharmacy in the Woodvale centre.
He recalls that he prepared the offer to lease for Mr Bradshaw
on instructions from Mr Ryan and that it was Mr Ryan who
arranged for the offer to be signed. It was put to Mr Deeks that
he had told a Commission investigator that Rosinita’s leasing
of the pharmacy to Mr Bradshaw was a “kickback for favours
on the council done by Wayne Bradshaw”. Mr Deeks said he
was not sure whether he had said that but was certain he did
not use the word “kickback”. He said he really did not know
what the situation was. Mr Deeks said he did not have any
317

contact with Dr Bradshaw in relation to the lease to
Mr Bradshaw. He said “I didn’t really know what was going on
other than that Mr Ryan was insistent that Kerry Bradshaw be
given the lease on the pharmacy”.
11.4.6
Dr Bradshaw said his brother had been talking to
him about acquiring a pharmacy in Wanneroo for about a year
before he became interested in leasing space in the Woodvale
Centre. He said that at some time prior to that he gave him a
list of all shopping centre developments in Wanneroo.
Dr Bradshaw said he does not remember telling Mr Bradshaw
who he might contact in relation to the Woodvale shopping
centre “but if I had I would have told him to talk to Mr Ryan”.
While he said he knew who Mr Ryan was in October 1987
when he first declared an interest in Council relating to matters
concerning the Woodvale centre, Dr Bradshaw said he had no
recollection of talking to Mr Ryan about his brother’s interest
because he would have told Mr Bradshaw to “deal direct on his
own”.
11.4.7
I have found that by October 1987 Mr Ryan and
Mr Fermanis had every reason to be grateful to Dr Bradshaw.
It may be that, in those circumstances, Mr Ryan was pleased
to be able to assist Dr Bradshaw’s brother by granting him the
lease over the pharmacy. There is, however, no evidence that
Mr Bradshaw was granted the lease for any reason other than
the fact that he was the first to put in an acceptable offer. The
only evidence to suggest otherwise is Mr Deeks’ statement
that Mr Ryan was “insistent” that Mr Bradshaw be granted the
lease but in a situation where Mr Bradshaw was the only
contender to submit a written application, if Mr Ryan wished
the lease to go to Mr Bradshaw he needed to do no more than
simply accept the offer. There is no evidence that
Dr Bradshaw had any direct influence in Mr Ryan’s decision
and, while the coincidence is striking, there is no evidence that
Mr Ryan was motivated by any improper considerations in
granting the lease to Mr Bradshaw.
11.5
The Donation
11.5.1
Mr Ryan explained Rosinita’s payment of $15,000.00
to Ron Harman Realty on 23 January 1989 in the following
way. Mr Ryan said that in late 1988 he received in the mail an
invitation to a Liberal Party fundraising breakfast to be held at
the Wanneroo Tavern. He thought the invitation was
addressed to Rosinita. Mr Ryan said that since he was a
strong supporter of the Liberal party at the time, though not a
member, he decided to attend the breakfast and did so. He
said the breakfast was held to raise funds for the Liberal Party
generally but more specifically to support Mr Brian Cooper’s
campaign for election to the Legislative Assembly in the
elections to be held in February 1989. Mr Ryan said he could
not remember the name of one person who sat at his table nor
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the name of any other people at the function except Mr Cooper
and Dr Bradshaw. He said Mr Fermanis did not attend. He
recalled Mr Cooper made a speech which he thought was
introduced by Dr Bradshaw.
11.5.2
Mr Ryan said that during the course of the breakfast
Mr Cooper and Dr Bradshaw approached him while he was
sitting at his table and asked him for a donation of $25,000.00
to the Liberal Party, again, primarily for Mr Cooper’s campaign.
He said he understood the request to be directed to Rosinita.
Mr Ryan was asked about a statement he had made to the
police when he said that “(T)he request for the donation was to
assist in the electoral campaign of Brian Cooper, the Liberal
candidate for the Wanneroo area”. Like Mr Fermanis in
relation to his statement to police, Mr Ryan said the statement
had been misconstrued. He said what he meant by that
statement was that the donation was requested for the Liberal
Party, “and certainly part of the funds could be used for Brian
Cooper’s election campaign”. In any event, Mr Ryan said he
was “a little surprised” by the amount of money requested
which he thought was excessive. He said he did not express
that surprise to Dr Bradshaw and Mr Cooper but told them he
would refer the matter to his partner and get back in touch with
them.
11.5.3
Mr Ryan said Mr Cooper did not tell him the name of
his campaign treasurer. He said he saw Dr Bradshaw and
Mr Cooper together speaking to most of the people who
attended the breakfast. He did not think Dr Bradshaw was
introduced to him in any particular capacity but said he
understood him to be “a senior figure in the Liberal Party for
that area”.
11.5.4
Mr Ryan said that at the time of the request he had
some years before made two or three donations to the Liberal
Party of a maximum amount of one or two thousand dollars.
Apart from the $15,000.00 which is the subject of this inquiry,
he has not made any donations since that time.
11.5.5
Mr Ryan said that on his return to his office he
discussed the request for a donation with Mr Fermanis and
they decided that, while they were not prepared to pay
$25,000.00 as requested, a donation of $15,000.00 would be
commercially justifiable. He said they decided to claim the
money on their draw-down loan facility with Custom Credit.
Mr Ryan said he thought it was a legitimate expense of the
Woodvale development because “(W)e felt that the tavern,
reception centre would benefit by Liberal Party business once
it was completed”. Mr Ryan then gave the following answers:
“And you discussed, did you, with local loans officers at
Custom Credit that you wanted to make a political donation
from your draw-down loan?---To the local state manager,
yes.
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Was that Mr Jim Richards?---Yes, it was.
Did he tell you whether or not such a loan would be
approved?---Well, it wasn't a loan, it was a payment.
Sorry, a payment on the draw-down loan?---Yes. He said
that he was unable to make a payment as a political
donation and that if we wanted the money paid it had to be
in another guise.
So he said that he couldn't make a political payment via the
draw-down loan?---Yes.
Did he say why?---He didn't explain why. Whether he has
to get it signed off from the eastern states, I don't know. I
don't know what the problem was.
And was it because a political donation didn't fall within the
scope of the purpose of the draw-down loan facility?---I
mean, that's possibly the case but we considered that
differently, of course.
You and Mr Richards considered that differently?---Well,
Fermanis, Richards and I considered that differently.”
Mr Richards has no recollection of any such approach or
discussion.
11.5.6
Mr Ryan said Mr Richards suggested to them that
the claim on the loan facility should be framed as being for
consultancy or selling fees. He said he then discussed the
matter with Dr Bradshaw who first suggested the payment
should be made through R C Hemery and Associates, a
payment route with which this Commission is familiar.
Dr Bradshaw’s arrangement with Mr Hemery is discussed in
chapter 34 of this report. Mr Ryan recalls there being some
reason why using Mr Hemery as a conduit was not possible at
that time. He said Dr Bradshaw then suggested Ron Harman
Realty could be used instead.
11.5.7
Mr Ryan denied that the letter from Ron Harman
Realty, signed by Ms Lennen-Wood, referred to above, was
typed in his office. In any event the letter requesting payment
of $15,000.00 for “our fee for our involvement in selling Strata
Units at the Shopping Centre” was attached to a letter on the
letterhead of Anchor Group and signed by Mr Ryan and
Mr Fermanis as directors of Rosinita, authorising payment of
the account of Ron Harman Realty and asking that it be “done
as expeditiously as possible”. The two letters appear to have
been typed in exactly the same style in what appears to be the
same typeface. Mr Harman’s surname is misspelled as
“Harmen” in both letters.
11.5.8
Mr Ryan said that when the cheque became
available from Custom Credit, Mr Harman’s office was
contacted and someone called to collect it. He said he never
learned how the money was used and he did not ask.
Mr Ryan said he did not know whether Mr Cooper or any other
recipient of the money was aware of the donation nor did he
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ask. He said he received no thanks or acknowledgment of the
donation from anyone in the Liberal Party nor from
Dr Bradshaw. Mr Ryan said he expected Dr Bradshaw to
ensure that the reception centre business he put forward as
the commercial justification for the donation eventuated. He
said they made no agreement on the question of reciprocal
business.
11.5.9
Dr Bradshaw said he had no official position in the
Liberal Party in connection with the February 1989 elections
but assisted a number of candidates with their campaigns,
financially and in other ways. Dr Bradshaw said he raised
funds from a number of sources but the donation by Rosinita
was the only one he received himself. He said sometimes
donors paid accounts for candidates and on other occasions
they would agree to donate cash which was directed to
campaign treasurers. He said the only reason he received the
money directly in the case of the Ryan and Fermanis donation
was “because of the way they wanted to donate or provide the
money”, namely as consultancy fees. He said they wanted to
donate it so that it looked as though it was a payment for
something.
11.5.10 Dr Bradshaw recalls helping Mr Cooper organise his
fundraising breakfast. He remembers speaking about the
need for donations and he remembers taking Mr Cooper
around to introduce him to people he had not met before. He
does not remember Mr Ryan being at the function and has no
recollection of when he first discussed with Mr Ryan a
donation of $25,000.00 or $15,000.00. He does recall
contacting Mr Ryan “about how we were going to have a lunch
and then he said he wanted to discuss how he would make the
donation”. He recalled a lunch but said he had no recollection
of a donation being discussed prior to that point. He does not
recall any discussion of a quid pro quo in relation to business
for the new function centre but said Mr Ryan “did say that he
hoped that they would get functions there, particularly
fundraising like Brian Cooper’s breakfast”.
11.5.11 Dr Bradshaw said that the donation of $15,000.00
from Rosinita was the largest single donation he ever obtained
for the Liberal Party. Dr Bradshaw did refer to another
donation for $10,000.00 in the same election which he claimed
came originally from Mr Lindsay Fox. Mr Fox denies having
made any such donation and no other witness named by
Dr Bradshaw as being involved has provided to the
Commission any support for his claim. If Dr Bradshaw had, in
fact, made the approach to Rosinita through Mr Ryan at the
fundraising breakfast in the way Mr Ryan said he did it is
highly unlikely that Rosinita was the only party approached. If
Dr Bradshaw moved around the room with Mr Cooper
requesting donations in the order of $25,000.00 from many
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people I have no doubt he would remember it. It is also highly
unlikely he would forget such a request of Mr Ryan alone,
particularly since it was subsequently essentially complied
with.
11.5.12 Evidence as to the lunch referred to by Dr Bradshaw
varied widely. Dr Bradshaw recalls it being in Subiaco but
does not recall which restaurant. He said Mr Ryan and
Mr Fermanis had already agreed to make a donation and the
lunch was to discuss how the payment was to be made. He
recalls Mr Ryan suggesting that Liberal Party functions could
be held in their new function centre and that his reply to the
effect that there was no reason such functions could not be
held there. He said he did not subsequently speak to Liberal
Party people involved with organising such functions or
promote the function centre within Liberal circles but he did
promote it generally because he believed it was a great venue.
He said he did not make any agreement with Mr Ryan and
Mr Fermanis that Liberal Party functions would be held at the
Woodvale Tavern function centre.
11.5.13 Dr Bradshaw said Mr Fermanis was at the lunch and
seemed to support the donation. He agreed he told Mr Ryan
and Mr Fermanis that they could send the money to and
negotiate with Mr Hemery. He said he did not recall
discussing the possibility of Mr Hemery rendering an account
for consultancy fees but recalls Mr Ryan and Mr Fermanis
being happy with that course so long as it enabled them to
claim the money from Custom Credit. He said he never asked
Mr Hemery how he dealt with donors. He said he referred
people to Mr Hemery because he was a professional
fundraiser and knew how to “handle those problems”. He said
he did not understand Mr Ryan and Mr Fermanis to be saying
they wanted to “put (the donation) down as a business
expense”.
11.5.14 Dr Bradshaw’s evidence in relation to his referral of
Mr Ryan and Mr Fermanis to Mr Hemery is inherently
implausible. Dr Bradshaw had an established procedure with
Mr Hemery whereby donors to electoral campaigns could
obtain a false invoice and receipt for consultancy or similar
services which enabled them to claim the donation as a
taxation deduction of their business. In this case Rosinita
needed an invoice for the additional purpose of obtaining the
money from Custom Credit. I am satisfied that Dr Bradshaw
knew precisely the reasons for Mr Ryan’s desire to
characterise the payment as an expense of Rosinita’s
business. Mr Ryan himself, while conceding the payment was
in fact claimed as a taxation deduction, even went so far as to
say he believed political donations were a legitimate deduction
and expressed surprise when Counsel Assisting put to him
that was not the case.
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11.5.15 Dr Bradshaw said he rang Mr Hemery at some point
after the lunch to advise him that Mr Ryan and Mr Fermanis
would be contacting him. He said Mr Hemery told him he was
having financial troubles and that it would not be safe for him
to deposit monies in his bank account on behalf of
Dr Bradshaw. Dr Bradshaw said Mr Hemery believed the bank
could appropriate the money to pay off Mr Hemery’s debts. He
said he then told Mr Ryan that the best he could do is try to
“do it through a real estate agency”, namely Ron Harman
Realty. Dr Bradshaw said Mr Ryan was content with that
course and he then told Ms Lennen-Wood to negotiate
between Messrs Ryan and Fermanis and the real estate
agency to determine how the money should be transferred.
He said he did not give her any of the agency’s letterhead
notepaper or anything else but just told her to “sort out the
problems”. Mr Harman said his wife, who worked in the
agency, told him Dr Bradshaw had called in to collect some of
the firm’s letterhead at around that time. Dr Bradshaw agreed
he may have told Mr Kyle “I organised a letterhead and gave it
to Janet Lennen-Wood ...”. It would seem that, before the
Commission, Dr Bradshaw was attempting to distance himself
from Rosinita’s claim on Custom Credit.
11.5.16 Dr Bradshaw does not recall hearing from Mr Ryan
or Mr Fermanis when the cheque arrived but does remember
receiving a telephone call from Mr Harman to advise him the
cheque had arrived in his office. He then gave the following
answers:
“What did you say to Mr Harman when he rang?---I don't
remember completely but I have a feeling he said he didn't
want to put it through the real estate agency so I said,
"Well, take it up to my brother's for me," or, "Send it up to
my brother's pharmacy," because he lives in Woodvale.
Did you want him to put it through the real estate account?--I didn't care where it went as long as we got the money at
the end of it for the campaign.
If it went through the real estate account, would that create
a problem with them dealing with the commissioner of
taxation?---Well, that was up to Mr Harman to sort that out
and so obviously he felt it would. That's why he said he
wouldn't put it through there.”
11.5.17 Dr Bradshaw said he did not want to receive it
himself because he did not want it mixed up with his personal
finances. He then gave the following answers:
“COMMISSIONER: Why couldn't you just cash it?---Well,
to be honest, I never thought of it.
Come on, Dr Bradshaw?---I'm sorry. It just seemed easier
to send it up there. We didn't want all the money in one
lump sum, or it might have been because it wasn't a cash
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cheque but, you know, you're looking at it several years
later.”
In my view Dr Bradshaw’s explanation for sending the
money to his brother is unsatisfactory. He was dealing with
a substantial sum of money said to have been donated for
a specific purpose. Dr Bradshaw said he did not intend to
pass the money on to any official recipient of funds for the
Liberal Party. The money was to be disbursed at his own
discretion. In those circumstances it made no sense
whatsoever to send the cheque to his brother. I shall return
to the question of disbursement of the funds shortly.
11.5.18 Mr Fermanis supported Mr Ryan’s account of how he
was approached for a donation. He said Mr Ryan came back
from a Liberal Party breakfast and said he had been
approached by Dr Bradshaw and Mr Cooper and asked for
$25,000.00 for the Liberal Party. Mr Fermanis was very clear
on the fact that the donation was requested for the Liberal
Party and not for any particular candidate, either exclusively or
even primarily. He said Mr Ryan also told him “that they were
going to give us reciprocal business for the tavern in terms of
their meetings and functions, etcetera”. Mr Ryan did not
assert he had been told any such thing at the breakfast.
Mr Fermanis said he and Mr Ryan discussed the request. He
said he too regarded the amount as excessive and that he
regarded “the commerciality of the maximum would be
$15,000.00”. Mr Fermanis said he was quite happy to donate
that amount because he supported the Liberal Party and so
did Mr Ryan.
11.5.19 Mr Fermanis said they then decided to take the
money from their development funds with Custom Credit. His
evidence continued:
“So what did you do about it?---We had a revolving account
there. The development account was for - not only for the
development but for a lot of purposes and I approached Jim
Richards and I told Jim that we wanted to make this 15,000
donation to the Liberal Party and he said to me that it
wouldn't be approved if we raised an invoice for it on that
basis. So I said to him, "Well, we want to do it. Which is
the best way of doing it?" So he said to me, "Have it raised
as a fee."
Yes?---So we discussed the matter with Wayne Bradshaw
and subsequently we got this invoice. ... I then phoned Jim
Richards and said that I had this invoice. I told him what
the purpose was, that it was in relation to the 15,000
donation, and he said, "That's quite okay."
Mr Fermanis said he told Dr Bradshaw in the course of
their discussion on the matter why he needed the invoice.
Mr Fermanis did not remember any discussion concerning
Mr Hemery but recalled Dr Bradshaw saying he was part
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owner of a real estate agency and would raise the required
invoice. Mr Fermanis recalled attending a lunch with
Mr Ryan and Dr Bradshaw to discuss the matter, which he
believed was held at the Witch’s Cauldron restaurant in
Subiaco. He said they had already advised Dr Bradshaw
by telephone that they would be donating $15,000.00 and
determined the method of payment. Mr Fermanis said that
at the lunch they discussed the opening of the Woodvale
Tavern and “a fair bit of politics”.
11.5.20 Mr Fermanis was again referred to a number of
statements he had made previously which appeared
inconsistent with his evidence to the Commission. First,
Mr Fermanis agreed he told the police in 1992 that
Dr Bradshaw had nominated the candidate on whose behalf he
was making the request, though he could not then recall the
candidate’s name. He told the Commission the donation was
sought for the Liberal Party, without reference to any particular
candidate. Mr Fermanis explained the difference by saying his
memory of the events of late 1988, early 1989 is better now
than in 1992 because he has had an opportunity of going
through all his files. He did not elaborate as to what help his
files would provide to his recollection of conversations.
11.5.21 Mr Fermanis also recalled telling Mr Kyle that he
remembered the funds were required for Mr Cooper. He
explained that inconsistency in this way:
“So that was untrue?---Well, it's not untrue. It was memory.
I couldn't remember. I just had to say - they wanted me to
make a statement. I made a statement as best as I could
remember but I stand corrected after that because I just
couldn't remember who it was.
You were also wrong then, were you, when you told
Mr Kyle that everything you said to the CIB on oath is
totally true and correct?---Yes. I was wrong.”
11.5.22 Mr Fermanis was then asked about a statement he
had made to Mr Kyle in 1992 as follows:
“I didn't want to donate. I mean I had a gut of the Liberal
Party as far as I was concerned. I put in a lot of years
there and I didn't get anything in return. It was just - and I
didn't want to donate but Bob Ryan, he was involved in the
political circle. He was a member of the Liberal Party at the
time and he had quoted to me a number of times that he
wanted to become a politician. It was his ambition to
become a politician and he was quite strong about giving
the donation so I basically - I just went along with it?”
Mr Fermanis had told the Commission he was happy to
make the donation. He also gave as the reason the
commerciality of obtaining reciprocal business for the
tavern. His explanation for the change in his story was that
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he did not himself want to donate but since Mr Ryan did he
was happy to do so. The explanation is not persuasive.
11.5.23 More importantly, Mr Fermanis agreed he gave the
following explanation to Mr Kyle when he was asked to explain
what happened:
“What happened was that Wayne Bradshaw contacted us we are talking specifically about that point - and said that
there was elections coming up and he was involved with
the Liberal Party in a fairly big way and he wanted to talk to
us about the possibility of a donation.”
Mr Fermanis did not make any mention to Mr Kyle of a
Liberal Party breakfast, attended by Mr Ryan or otherwise.
Mr Fermanis also agreed he told Mr Kyle that Dr Bradshaw
then took them to lunch, as follows:
“We went to lunch at the Witch's Cauldron in Subiaco and
he told us that he was taking an active part in the elections
and he said that he was going to help Brian Cooper. ... and
that he was in charge of that particular campaign for Brian
Cooper.”
11.5.24 Mr Fermanis also agreed that, later in his
examination by Mr Kyle, he said of the cheque for $15,000.00,
“the course of that cheque was to find itself to the Liberal Party
purses for the elections of Brian Cooper”. It is clear that
Mr Fermanis was conveying to Mr Kyle that the request was
for a donation to Mr Brian Cooper’s campaign and that it was
made at the lunch at the Witch’s Cauldron restaurant.
Mr Fermanis also agreed he told Mr Kyle he had said to
Dr Bradshaw that “he was wasting his time with Brian Cooper
because I thought he would lose”. Dr Bradshaw said he
remembered the remark but said he disagreed, replying that
he thought Mr Cooper had a good chance of winning the
election. Mr Fermanis agreed he told Mr Kyle that the
question of a donation was raised for the first time at the lunch
but maintained that was wrong. He also agreed he did not
mention the breakfast to Mr Kyle but said that was because “I
couldn’t remember what had transpired until I spoke to Bob
Ryan and he clarified the position”.
11.5.25 On the question of the supposed reciprocal business
for Rosinita, Mr Fermanis also said he expected Dr Bradshaw
to advise the Liberal Party of the donation, namely “everybody
he paid money to, everybody he was in contact with up there”.
He said he would have expected Dr Bradshaw to tell
Mr Cooper where the $15,000.00 came from, but it was up to
Dr Bradshaw. He said he did not check to see that the Liberal
Party and Mr Cooper in particular were aware of their
donation. Mr Fermanis said he did not expect and did not
receive an official letter of thanks for such a generous
donation.
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11.5.26 As I have noted, Mr Fermanis claims that the
statement he made to police in 1992, and later swore to be
true and correct, to the effect that the donation was made “as a
result of a request from Dr Bradshaw ... and in consideration of
the assistance we received in that development” was taken out
of context. When asked what the context was from which the
statement was removed, Mr Fermanis said “the contents of
that is different to what I meant it to be”.
11.5.27 Mr Fermanis said he used to make donations to the
Liberal Party when he was actively involved in the party prior
to 1978. He said those donations were in the order of $500.00
or $1,000.00. Apart from the $15,000.00 he says he donated
with Mr Ryan, he has not made any other donations since that
time.
11.5.28 Mr Cooper provides little or no support for the claim
by Mr Ryan and Mr Fermanis that the donation was sought at
the Liberal Party breakfast. Mr Cooper confirms that there was
such a breakfast but does not recall meeting Mr Ryan. He
said he had a campaign treasurer, Mr Richard Chaine.
Mr Chaine has given a statement to the Commission in which
he states that no donation of $15,000.00 was received from
Dr Bradshaw for the 1989 State election campaign. Mr Cooper
confirmed that while he did receive some money from
donations he never received a donation of anywhere near that
size at any time during the campaign. He said Dr Bradshaw
had no official capacity on his committee but “he certainly
helped” in terms of speaking to people on Mr Cooper’s behalf
and encouraging donations. He said that often the donations
were by way of non-cash assistance or direct payment of
campaign accounts.
11.5.29 Mr Cooper recalls the fundraising breakfast as being
a “fairly big event” with between 100 and 150 people present.
He said he probably spoke to most of them. Mr Cooper said
he knew the names Ryan and Fermanis and knew Rosinita to
be the company that promoted one of the Woodvale shopping
centres. He said the first he was told of an alleged $15,000.00
donation by Rosinita to his 1989 election campaign and to the
Liberal Party was when the police interviewed him about it
later. Mr Cooper said Dr Bradshaw never told him he had
received a substantial donation for the Liberal Party or for his
election campaign. Mr Cooper does not recall asking anyone
at the breakfast for a donation but does not say it did not
occur. He has no recollection of asking anyone for a specific
sum and said he believed that if anyone had indicated they
were prepared to donate he would have passed the matter
over to his fundraising person, Mr Geoff Carlisle.
11.5.30 Mr Cooper has no recollection of asking anyone at
the breakfast for a sum in the vicinity of $25,000.00 and said
that in the context of the campaign in which the largest
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donation received was in the order of $2,000.00 he “wouldn’t
have been” making any such request. He does not recall
being in Dr Bradshaw’s presence when he made such a
request. Mr Cooper believed he would have remembered
such a request, had it been made. He said, if Mr Ryan had
replied as he claimed, namely that he would talk to his partner
and get back to them, he would have definitely followed it up
and “probably (put) my fundraising guy on him”. Mr Cooper
said he definitely did not suggest to Mr Ryan that if a donation
in the order of $25,000.00 was made, the Liberal Party could
reciprocate by holding functions in their function centre.
11.5.31 Finally, to complete the account of disarray amongst
the witnesses as to the circumstances of the donation,
Mr Ryan said he could only recall a lunch with Dr Bradshaw at
the Mediterranean restaurant in Subiaco. He said he could
recall very few details about the lunch. Mr Ryan said he could
not recall whether it was before or after Dr Bradshaw’s
approach for a donation. He said he thought the purpose was
social and then added that it might have been in relation to the
opening of the tavern. He disagreed with Mr Fermanis’
statements to Mr Kyle about the matters discussed and said he
thought Mr Fermanis was mistaken about the location. He did
not recall Mr Fermanis telling Dr Bradshaw he was wasting his
time with Mr Cooper but said he had made that remark himself.
He attempted to reconcile his lack of faith in Mr Cooper and
his apparently extravagant financial support, which was
intended primarily for Mr Cooper, by saying he was desperate
to get a Liberal Party government into power. He disagreed
with Mr Fermanis’ statement to Mr Kyle that he had himself
pushed for the donation because of his political ambitions, with
Mr Fermanis doing no more than going along with the idea.
Mr Ryan had also indicated to police in an earlier statement
that the donation had been requested for Mr Cooper’s
campaign. He, too, resiled from that position:
“Well, the words used there, are they correct; that is - I will
read them to you again:
The request for the donation was to assist in the electoral
campaign of Brian Cooper, the Liberal candidate for the
Wanneroo area.
---Yes, I believe that the words are correct but the
construction put on it by the police was wrong.
And by those words did you mean that the donation was
also generally for the Liberal Party?---Yes, I did.
Would you agree with me that it certainly seems very clear
from that statement that the prime beneficiary of the
donation was going to be Brian Cooper?---I have already
stated that it was primarily for Brian Cooper.”
The words Mr Ryan used in his statement were, of course,
unambiguous and clear. If he was intending to convey to
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the police in his sworn statement that the request for a
donation was to assist the Liberal Party generally, the
words used did not have that effect.
11.5.32 I have no doubt that if there was a request made by
Dr Bradshaw to Mr Ryan and Mr Fermanis for a donation for
the election coffers of the Liberal Party or the campaign of any
of its candidates in the election of February 1989, that request
was not made at Mr Cooper’s fundraising breakfast. I am
satisfied that version of events is a relatively recent invention
of Mr Ryan’s as is the ostensible reason given for making the
donation, namely the commercial advantage of an expectation
of reciprocal business for the new function centre from the
Liberal Party. Further, if Dr Bradshaw’s approach was
couched in terms of a request for a donation, whenever it was
made, it was most likely for money to be used on the campaign
of Mr Cooper and not for the Liberal Party generally as
Mr Ryan and Mr Fermanis now assert. I have no doubt
Mr Fermanis’ recollection of events was more accurate when
he gave evidence before Mr Kyle in 1992, unprompted by
Mr Ryan, who did not give evidence at that time because he
was away. I have already commented on Mr Fermanis’ claim
to be in a better position now to recall the truth because he
has had an opportunity to peruse his files.
11.5.33 I also have in mind that in 1992 Mr Fermanis made a
sworn statement to the police to the effect that Dr Bradshaw’s
request was for a donation to the campaign expenses of a
named candidate whose name he could not recall at that time.
He repeated the substance of that statement on oath
unequivocally to Mr Kyle, and swore that the statement he had
made to the police was true and correct. Further, Mr Ryan,
despite his protestations to the contrary, told the police the
same thing. It was only later, when the implications of that
evidence became clear, that Mr Ryan and Mr Fermanis
changed their sworn evidence and claimed to have been
misunderstood. Further, Dr Bradshaw was actively working for
Mr Cooper’s campaign to the extent of helping him organise
fundraising functions. The fact that the money was not, in fact,
all given to Mr Cooper for his campaign does not, of course,
mean it was not ostensibly sought on the basis that it would be
used for that purpose.
11.5.34 A request for a political donation of $25,000.00 and
agreement to pay $15,000.00 would, for people in the
circumstances of Mr Ryan and Mr Fermanis, be a memorable
event. Neither witness had donated on anything like that scale
before nor has either man donated any money for political
purposes since. Such a pattern of political donations indicates
a reluctance on the part of Mr Ryan and Mr Fermanis, under
normal circumstances, to part with their money for such
purposes. In the context of Wanneroo or the northern suburbs
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the donation was very large indeed and only consistent with a
significant commitment to the cause for which it was given. On
their own account, neither Mr Ryan nor Mr Fermanis had any
faith in Mr Cooper as a candidate for State parliament.
Further, Mr Fermanis told Mr Kyle that at the time he had had
“a gut(ful) of the Liberal Party”. Both may have had a basic
faith in the Liberal Party or, conversely, a sincere and strong
desire to see the incumbent government defeated but the way
in which the payment was made was not consistent with a
desire to further the ends of the Liberal Party as a whole.
Such a large donation, if intended to assist the Liberal Party
cause generally, would logically be given to the central party
fundraising authority and not to Dr Bradshaw for use on the
campaign of a candidate in whom they had no faith. Even on
their own evidence they were aware the money was principally
intended for use on Mr Cooper’s campaign. In that event one
would expect the donation to be directed to Mr Cooper’s fundraising chairman or another official.
11.5.35 Not even Dr Bradshaw asserts that he made the
request of Mr Ryan at Mr Cooper’s fundraising breakfast. The
evidence of Mr Cooper is quite inconsistent with the request
having been made as Mr Ryan suggests. I have no doubt both
Mr Cooper and Dr Bradshaw would remember very clearly if
either of them, in the presence of the other, had asked
Mr Ryan for a donation of $25,000.00 and been told by
Mr Ryan that he would talk it over with his partner. I have no
doubt also that if Mr Ryan had gone back to his office after the
breakfast and told Mr Fermanis of the request, as both now
say, Mr Fermanis would have remembered it, at least at the
time he gave evidence to Mr Kyle. I do not believe either of
them on the point. In my view Mr Fermanis may well have
been correct about the timing as well when he first gave
evidence on the subject to Mr Kyle but it does not greatly
matter for present purposes. A lunch was arranged and took
place, probably at the Witch’s Cauldron. Payment of a sum of
money was discussed and arrangements made for payment.
Whether the sum of $15,000.00 was agreed at that or some
earlier time is not clear from the evidence. Mr Ryan and
Mr Fermanis explained their need to obtain the money from
Custom Credit as an expense of their Woodvale development
and Dr Bradshaw suggested using Mr Hemery. When that
later proved impracticable, Ron Harman Realty was
substituted.
11.6
The Drawdown From Custom Credit
11.6.1
I find that the presentation of the false invoice from
Ron Harman Realty together with the false claim for payment
from Custom Credit in the name of Rosinita by Mr Ryan and
Mr Fermanis was fraudulent. It does not matter whether
Mr Richards was a party to that fraudulent conduct as Mr Ryan
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and Mr Fermanis claim, or not, as Mr Richards claims. There
is, however, no documentary evidence before this Commission
to establish or even suggest that Mr Richards was aware of
the true purpose for the money claimed by Rosinita and I do
not accept the evidence of Mr Ryan or Mr Fermanis as to his
complicity. I believe both witnesses implicated Mr Richards to
make the point that they were not cheating Custom Credit
because Custom Credit was aware of the true situation,
through Mr Richards.
11.6.2
Either way, Mr Ryan and Mr Fermanis, through
Rosinita, obtained money from Custom Credit to which they
were not contractually or otherwise entitled, and which would
not have been provided had the true situation been known, by
the use of documents they knew to be false.
11.6.3
I reject entirely the rationalisations as to the
propriety of that claim offered by Mr Ryan and Mr Fermanis.
There were three such rationalisations. First, it was said they
were entitled, under the loan facility, to claim for payment of
management fees from Custom Credit which they could use as
they wished and that fact excused their obtaining funds by way
of the false invoice and claim. I do not accept that contention.
Whether or not Custom Credit would have approved an
application for a drawdown for management fees is an entirely
different and irrelevant issue.
11.6.4
Secondly, it was said that the facility itself was a
“revolving loan”, in the nature of an overdraft, which enabled
Rosinita to run up the amount owed, pay in revenues from the
development and again draw out funds as required. While
that appears to have been the case, Mr Richards said, and
even Mr Ryan and Mr Fermanis agreed, that money could only
be drawn down under the facility for expenses properly
associated with the Woodvale centre development. Mr Ryan
claimed that, because they were hoping for Liberal Party
business in return, the payment fell into that category. On
Mr Ryan’s argument, the development as a whole would
benefit from the use of the money as a political donation
because it would generate future business for the centre.
While it may be the money sought was truly associated with
the development, for the reasons discussed below, the
possibility of future business for the centre clearly falls well
outside the intended use of the loan monies which was for the
development of the complex. In any event Mr Ryan and
Mr Fermanis were obviously aware that Custom Credit did not
share their view because they arranged a false invoice to
conceal the true purpose of the payment.
11.6.5
Thirdly, it was said that Custom Credit would not
lose money as a result of the false representations. The
proposition advanced was that the money drawn down would
have to be repaid and would be subject to payment of interest
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by Rosinita, along with the rest of the money borrowed. The
facility provided for payment of a profit share of $900,000.00 or
30% of profits, whichever was the greater. On the face of it,
an extra drawdown increases the cost of the development by
$15,000.00 and reduces Custom Credit’s potential profit.
Mr Fermanis then pointed to the fact that Rosinita settled the
question of profit share with Custom Credit on 8 September
1988. It was agreed that Custom Credit would take a profit
share on the development of $600,000.00. Presumably,
Mr Fermanis would then argue that since the profit was
thereby fixed, the additional drawdown in January 1989 would
not effect Custom Credit’s position. It is still the case,
however, that the additional drawdown increased Custom
Credit’s risk on the loan. The nature of the expenditure did not
increase the lender’s security as other, properly incurred,
expenditure normally would. In any event, the evidence is that
Custom Credit would not have lent the money for the purpose
of a political donation. Mr Ryan and Mr Fermanis knew that to
be the case. I am satisfied that Custom Credit paid the money
only because of the false representation.
11.7
Mr Kerry Bradshaw’s Disbursement of the
$15,000.00
11.7.1
The principal witness as to the disbursement of
Rosinita’s funds was Mr Kerry Bradshaw. Mr Bradshaw said
that towards the end of January 1989 he received a telephone
call from his brother, Dr Bradshaw, to advise him that he was
sending to him a political donation and to ask that he bank it
and “pay the bills as they came due”. He said Dr Bradshaw
gave no further details of what he wanted done with the money
or how the bills were to be paid. He said he gained the
impression that Dr Bradshaw wanted to distance himself from
the cheque and agreed to do as his brother asked.
Mr Bradshaw said he banked the cheque in his pharmacy
account. He attached some significance to the fact that he
completed a separate page in his deposit book for the cheque
and did not include it with the rest of his daily takings.
11.7.2
Mr Bradshaw said that after depositing the cheque in
his bank account he began putting aside cash from his takings
for the purpose of paying the bills Dr Bradshaw had told him
he would be called upon to pay. His reasons for dealing with
the money in that way are not convincing. He said he did not
want the money to be construed as cash flow in the business,
for two reasons. First, he had just sold the business and the
purchasers were to take over in March 1989. He did not want
the money to be seen as turnover in the monthly figures.
Secondly, he said he did not want the money to be counted as
income for taxation purposes. So, instead of simply cashing
the cheque, which would have overcome both problems in a
much simpler and neater fashion than his chosen solution, he
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put aside cash from his daily takings until he reached a total
sum of $15,000.00. Mr Bradshaw’s explanation for not simply
cashing the cheque was expressed as follows:
“Why did you do it over a 4-week period?---Because we
didn't have $15,000 cash coming through the business at
that stage.
But you had $15,000 in the account that wasn't yours?--Well, I was only asked to pay the bills as they came due. I
wasn't asked to cash it on one day.
So as you needed the cash to pay the bills, you took cash
out of your business. Is that what you're saying?---Yes.”
11.7.3
Like Dr Bradshaw himself, Mr Bradshaw appears to
have opted for a complex and apparently unnecessary
procedure to avoid cashing the cheque and paying out the
money as requested until it was gone. In fact, the money was
effectively transferred from Mr Bradshaw’s business account to
another with a different bank which had the effect of reducing
his overdraft in the second account. Mr Bradshaw’s second
explanation, that he did what was “quick, simple and
convenient” cannot be correct. What he did was considerably
more complicated and more difficult to record than simply
cashing the cheque and keeping the money in his safe for
disbursement as required.
11.7.4
Mr Bradshaw said all the cash was paid out over a
five to six week period. None of the cash was given to
Dr Bradshaw himself or to his secretary, Ms Diana Borserio,
though he could not remember whether either of them had
produced accounts and taken cash away for payment. He said
Dr Bradshaw or Ms Borserio, would call to tell him there was
an account coming and ask that he pay it when it arrived. He
said different people from the offices of candidates would then
arrive with accounts for payment but he could not name any
such person. Mr Bradshaw said he kept a record in a diary
containing the name of the payee and the amount paid. He
said he made the people collecting money sign for receipt of
payment. Mr Bradshaw said that was all the record he kept;
he did not keep a copy of the accounts presented for payment.
Mr Bradshaw destroyed the diary after about two years
because he thought there was no need to keep it any longer.
11.7.5
Mr Bradshaw recalls that accounts were paid for
Mr Cooper and Mrs Rita Waters but cannot recall with any
clarity the names of any other recipients of Dr Bradshaw’s
bounty. He said he had a strong feeling some money went to
Mr George Cash and to Mr Colin Edwardes. Mr Bradshaw
remembered one large account of between $4,000.00 and
$5,000.00, but thought the accounts paid were generally
between $300.00 and $600.00. He said he had asked his
“senior girl” if she remembered these payments but she told
him she did not. Mr Bradshaw said he could not remember the
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surname of that employee. The only documentary evidence of
Mr Bradshaw’s handling of the money is bank documents
showing the deposit of the cheque for $15,000.00 in the
account of the Woodvale Pharmacy with the Town and
Country WA Building Society on 26 January 1989, withdrawal
of $17,000.00 from that account on 6 February 1989 and a
deposit of $17,000.00 with the Westpac account of the
Woodvale Pharmacy on the same day.
11.7.6
Detective Senior Sergeant Thomas Salfinger said
that in mid 1992 he was stationed at Warwick police station
from where he conducted inquiries into the alleged
misappropriation of Rosinita’s $15,000.00 donation. In the
course of those inquiries Detective Salfinger said he
telephoned Mr Bradshaw at his pharmacy and asked him how
he came to be in possession of a cheque that had been made
out to Ron Harman Real Estate. Detective Salfinger
continued:
“Yes?---And he said he had cashed the cheque for his
brother, Wayne Bradshaw, and that it was a normal
business transaction.
Did he say anything else about that?---I asked him if he
would give me a statement to that effect, and he said he
would, and I made arrangements or I said that I would get
back to him as time availed.
Did you get back to him?---I was - it was some time later
before I did get back to him and at that time he was in
Esperance. He had shifted to Esperance, had the
pharmacy there.
Yes?---I contacted - telephoned, asked to speak to
Mr Bradshaw once again and spoke to a person who
identified himself as Mr Kerry Bradshaw.
Yes?---And I asked - I told him I was coming down that way
on inquiries and asked if I could see him regarding that
statement we had previously discussed. At that time his
attitude was different. He said he would not make a
statement regarding the matter and if I were to summons
him to court he would tell the truth.”
Detective Salfinger said he did not think Mr Bradshaw
mentioned at any time during their first conversation that
the money was a political donation.
11.7.7
Mr Bradshaw said that to the best of his knowledge
he did not say to Detective Salfinger that he had cashed the
cheque for his brother and that it was a normal business
transaction but “I may have said it ... I would have just said yes
because it was for the Liberal Party”. He then offered the
following explanation:
“Did you mention that to (Detective Salfinger) when you
spoke to him when he rang you the first time?---I was
actually having trouble remembering the cheque. It might
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sound strange, a $15,000 cheque, but I was just tired.
There was - I had just got in. I think I had driven back
actually. There's - and I just wasn't fully aware of what he
was saying so - I mean I wasn't denying that I had banked
the cheque. To me it was a fairly normal, straightforward
transaction. He can put whatever connotation he wants to
on it. But we didn't have a lengthy conversation.”
Mr Bradshaw agreed that Detective Salfinger asked him to
make a statement. He said he made two appointments to
attend at the police station for that purpose but on both
occasions nobody was there. It was for that reason he later
refused to give a statement to Detective Salfinger. When
asked whether Detective Salfinger’s account of their
second telephone conversation was correct he said “I was
most probably steamed up enough to say it”. Detective
Salfinger said he has no recollection of any appointments
for Mr Bradshaw to give a statement.
11.7.8
I accept the evidence of Detective Salfinger as to
Mr Bradshaw’s response when first asked about his dealing
with the cheque. Mr Bradshaw’s initial denial to the
Commission was effectively replaced by an unconvincing
explanation as to why he spoke as he did. If Mr Bradshaw had
unwittingly misled Detective Salfinger because he was tired,
as Mr Bradshaw suggests, one would expect he would have
later contacted Detective Salfinger to correct the wrong advice
he had conveyed over the telephone. I also accept the
evidence of Detective Salfinger as to their subsequent
telephone conversation. I am not persuaded that
Mr Bradshaw’s reason for refusing to make a statement to
police was the result of broken appointments. If Detective
Salfinger was prepared to meet with Mr Bradshaw in
Esperance at Mr Bradshaw’s convenience it is, in my view,
unlikely that any such motive would prompt Mr Bradshaw to
refuse his request.
11.7.9
Ms Borserio said she had no recollection of a
payment of $15,000.00 by Rosinita to Ron Harman Realty.
She did recall Dr Bradshaw receiving some money to do with
the Liberal Party, with the state election campaign coming on.
Ms Borserio recalled the cheque being taken to Mr Kerry
Bradshaw’s pharmacy but cannot recall whether she took it
there herself. Thereafter, she said “what actually happened
was that as money was required to pay accounts, those
accounts would be paid from the money that Kerry had”. Ms
Borserio said Mr Cooper dropped in to the surgery
Mrs Waters’ accounts for payment which totalled about $56,000.00. She said Mr Cooper said he had spoken to
Dr Bradshaw and he had told him to drop them in, so
Ms Borserio took receipt of the accounts. She said
Dr Bradshaw later told her to “take them over to Kerry’s, get
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the money and pay them”, which she did. Ms Borserio said
she paid the accounts by either personally dropping off
payment to the creditors or telephoning them to ask them to
call around to collect the money. She said she paid Mrs
Waters’ accounts all at once because Mr Cooper dropped
them off all at once.
11.7.10 Ms Borserio also recalls that about $2,000.00 was
paid for Mr Cooper himself, possibly for a leaflet drop. She
said she obtained the cash to pay that account from
Mr Bradshaw also but cannot recall how the account was paid.
Ms Borserio also remembers an independent candidate for
Whitfords, Mr Clifford, being given “a couple of hundred
dollars” in cash. She presumed that money came from the
same place as all the rest, from Mr Bradshaw. Ms Borserio did
not recall obtaining cash from Mr Bradshaw without reference
to an account. She could not say whether Dr Bradshaw had
ever been given any cash by his brother. Ms Borserio said
she did not handle accounts for either Mr Pike or Mr Colin
Edwardes. She said Mr Edwardes always dealt directly with
Dr Bradshaw. Ms Borserio said she once observed three or
four accounts relating to Mrs Edwardes’ campaign in an
envelope on Dr Bradshaw’s desk but did not ask why they
were not given to her for payment like the others. Ms Borserio
could not recall anyone from the candidates’ offices coming to
the surgery with accounts and telling them to “go down and get
them paid by Kerry Bradshaw”. She also had no recollection
of paying accounts for election expenses by cheque from
Dr Bradshaw’s accounts, despite being shown copies of
cheques, apparently for that purpose, completed in her
handwriting. Ms Borserio said it never occurred to her to ask
or at least wonder why the money was not simply taken to the
surgery to save her from having to go down to the pharmacy
repeatedly. She said she just did as she was instructed.
11.7.11 In answer to a question from Dr Bradshaw, Ms
Borserio said she could not recall an election in which they
were involved, and there were many, where Dr Bradshaw did
not cover additional expenses from his own accounts, over
and above the funds raised for the purpose.
11.8
Dr Bradshaw’s Election Expenditure
11.8.1
In February 1989 Mrs Waters ran for election to the
Legislative Assembly for the seat of Wanneroo as an
independent. She did so at the request of Mr Cooper, who
was the endorsed Liberal candidate for the seat, and with no
realistic expectation of winning. She was what is called a
“runner”, standing purely to attract a particular class of votes,
the preferences from which would assist the serious candidate,
in this case Mr Cooper. Mr Cooper said that in those
circumstances he undertook to Mrs Waters that she would not
be called upon to meet any campaign expenses. He estimated
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that her expenses would have been about $5-7,000.00 and
recalled that Dr Bradshaw arranged to have them paid. He
could not recall the details of how payment was actually
effected. Mr Cooper said he had no idea where the money
Dr Bradshaw used to pay the accounts was coming from. He
said he did not ever receive any money from Mr Kerry
Bradshaw.
11.8.2
Mr Cooper believed the level of support
Dr Bradshaw gave to his 1989 campaign was in the order of
$3-5,000.00, though that amount was no more than a “vague
recollection”. He said that support was not by way of cash but
took the form of Dr Bradshaw arranging to have accounts for
advertising paid directly. Mr Cooper said a statement he had
made previously to police and signed, where he stated he had
never given any accounts to Dr Bradshaw for payment, was
incorrect.
11.8.3
Mrs Waters confirmed the nature of her candidature
in the election as recounted by Mr Cooper and the fact that he
was to meet her expenses. As to the nature of that
arrangement Mrs Waters gave the following answers:
“Do you recall what expenses you incurred?---No, not
really. I really never went into that much. It wasn't of much
concern to me because all my accounts were taken care of.
Any time I got an account I gave it to Brian Cooper. That's
the end of the story. ...
Did he tell you that he was going to give them to
Dr Bradshaw to pay?---No, he didn't actually state anything
like that. It was only later I found out that's what he had
actually done, but I didn't know. He just said, "They'll be
taken care of, and that's that." Later on he said to me,
"Well, I gave them all to Wayne and they're taken care of,"
but at the time I didn't know that. No.”
Mrs Waters thought her expenses were in the order of $710,000.00. She said she had no knowledge of any money
paid by Mr Kerry Bradshaw and said she just gave
everything to Mr Cooper. Mrs Waters said she was never
told that Rosinita or Messrs Ryan and Fermanis had made
an election donation from which her expenses were paid.
11.8.4
Mr Edwardes gave evidence to the effect that
Dr Bradshaw supported his wife’s campaign for election to the
seat of Kingsley to a value of around $1,500.00 to $2,000.00.
He could not remember the process but recalled that
Dr Bradshaw would take care of accounts that were given to
him for payment. Mr Edwardes was not aware of any support
for Mrs Edwardes’ campaign from Mr Kerry Bradshaw. He had
no recollection of taking accounts to Mr Bradshaw for
payment. Mr Edwardes was not aware of Rosinita or Messrs
Ryan and Fermanis donating to the Liberal Party campaign.
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11.8.5
Mr John Clifford stood as an independent at the
1989 election, for the seat of Whitfords. The Liberal Party
candidate for Whitfords was Mr Peter Harrop. Mr Clifford said
he did not direct his preferences to Mr Harrop or to anyone
else. He said he visited Dr Bradshaw at the start of the
campaign, as a community leader, to make himself known.
Mr Clifford said Dr Bradshaw told him he would like to help his
campaign in some way. He said that after the campaign was
over he received a call to advise that there was a donation to
be collected. Mr Clifford said his wife went to collect it. He
recalled it being in the order of $100.00, certainly not as high
as $1,000.00. Mr Clifford said he did not receive any money
towards his campaign from Mr Kerry Bradshaw.
11.8.6
The Commission has taken statements from all
Liberal Party candidates at the elections of February 1989 who
might conceivably have received financial assistance with their
campaign from Dr Bradshaw and also a number of their
supporters. Those statements were tendered in evidence and
were not disputed by any interested party. The following
people have stated they did not receive or are unaware of any
substantial donation by either Dr Wayne Bradshaw or Mr Kerry
Bradshaw to the election campaigns with which they were
associated, either as a candidate or active supporter of a
candidate or candidates.
Table 1
Mr Richard Chaine
Treasurer, fund-raising committee for Mr Brian Cooper
Mr Ian Viner QC
Chairman of the North Metropolitan Province Election
Campaign Committee
Hon G M (Max) Evans Legislative Council candidate for North Metropolitan
MLC
Region
Mr Reginald Davies
Legislative Council candidate for North Metropolitan
Region
Mr Christopher Ellison Legislative Council candidate for North Metropolitan
Region
Ms Wendy Cole
Legislative Council candidate for North Metropolitan
Region
Mr Richard Court MLA Legislative Assembly candidate for the seat of
Nedlands
Hon William Hassell Legislative Assembly candidate for the seat of
MLA
Cottesloe
Dr Kim Hames
Legislative Assembly candidate for the seat of Perth
Mr Robert Burr
Legislative Council candidate for North Metropolitan
Region
Hon George
Cash Legislative Council candidate for North Metropolitan
MLC
Region
Mr Peter Harrop
Legislative Assembly candidate for the seat of
Whitfords
Mr Ian Bailye
Campaign chairman for Mr Peter Harrop
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Mr James Clarko MLA

Legislative Assembly candidate for the seat of
Marmion
Mr Peter Seaton
Treasurer, campaign committee for Mr James Clarko
Mr George Strickland
Legislative Assembly candidate for the seat of
Scarborough
Mr Fritz Vanirsen
Treasurer, campaign committee for Mr George
Strickland
Mr Peter Lewis
Legislative Assembly candidate for the seat of
Marrangaroo
Mr Alan Loney
Campaign chairman for Mr Peter Lewis
Mr William Stewart
Legislative Assembly candidate for the seat of
Nollamara
Mr Brian Strack
Campaign treasurer for Mr William Stewart
Mr Terence Tyzack
Legislative Assembly candidate for the seat of
Dianella
Ms Marie Wordworth
Legislative Assembly candidate for the seat of
Balcatta
Mr Roger Day
Campaign treasurer for Ms Wordsworth
Ms Gloria Hancock
Legislative Assembly candidate for the seat of
Glendalough
Ms Anita Green
Member campaign committee for Ms Gloria Hancock
11.8.7
Mrs Cheryl Edwardes stated she made it a practice
to ensure she was not aware of any person who had donated
to her campaign. Mr Trevor Pope, the bookkeeper on
Mrs Edwardes’ campaign committee, said he was aware that
Mr Edwardes took away some invoices for about $1,500.00 2,000.00 and said he would take care of them. Otherwise, he
is not aware of any donations having been received from
Dr Bradshaw or Mr Kerry Bradshaw.
11.8.8
In summary, Mr Cooper acknowledges receiving
some assistance from Dr Bradshaw, in the order of $35,000.00, Mrs Waters’ expenses of somewhere between
$7,000.00 and $10,000.00 were paid by Dr Bradshaw after the
accounts were presented to him by Mr Cooper, Mrs Edwardes
had accounts paid to a value of $1,500.00 to $2,000.00 and
Mr Clifford received a donation of $100.00 to $200.00. No
candidate or supporter spoken to by the Commission was
aware of any involvement by Mr Kerry Bradshaw.
11.8.9
It is also material to the question of what happened
to Rosinita’s $15,000.00 to determine what electoral campaign
payments were made by Dr Bradshaw from other sources.
Any such payments must be balanced against the known
donations to determine whether they constituted part of the
$15,000.00. Dr Bradshaw, as appears to have been his
practice, kept no specific records of how much he spent on
whom. The Commission has traced the following payments
from documents obtained from a number of sources. None
have been challenged by any interested party and I am
satisfied the payments were made, as listed.
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1.3.89
29.3.89
27.289

28.3.89
22.6.89

Table 2
Yarra Nominees Pty Ltd to Ray Geary Signs, for
$302.40
Rita Waters
Yarra Nominees Pty Ltd to Community
$575.30
Newspapers, for Rita Waters,
$1,368.00
Yarra Nominees Pty Ltd to The Printing Factory,
probably partly in payment of invoice to Rita
Waters for
Yarra Nominees Pty Ltd to The Printing Factory,
$895.00
for Rita Waters
Yarra Nominees Pty Ltd to The Printing Factory,
$1,813.00
for Colin Edwardes
Thus, the documents establish that Dr Bradshaw paid from
sources other than the Rosinita donation $3,140.70
towards Mrs Waters’ campaign and $1,813.00 towards Mrs
Edwardes’ campaign.
11.8.10 Dr Bradshaw said he was concerned to support
three candidates in particular, Mr Cooper in Wanneroo,
Mr Harrop in Whitfords and Mrs Edwardes in Kingsley. He
said he fell out with Mr Harrop early in the piece and was not
sure whether he provided any financial support. Mr Harrop
states that he did not. Of the $15,000.00 donated by Rosinita,
Dr Bradshaw said he spent between $5,000.00 and $6,000.00
for Mrs Waters, about $1,500.00 for Mr Bob Pike, $1,000.00
for Mr Clifford and around $2,000.00 each for Mr Cooper and
Mrs Edwardes. Dr Bradshaw said the remaining money was
spent on candidates but he could not remember specifically
“where it all went to”. Since Mr Clifford said he only received
three donations for the whole of his campaign, one of which
was for $10.00, I am satisfied his recollection of the amount at
around $100.00, supported as it is by Ms Borserio’s memory of
“a couple of hundred dollars”, is more accurate than
Dr Bradshaw’s estimate. The Commission was unable to take
a statement from Mr Pike because he has since died. I note,
however, that none of the other five candidates for election to
the Legislative Council or the Campaign Committee for the
North Metropolitan Province Election Campaign received any
money from Dr Bradshaw. On the other hand, Ms Borserio
recalls Mr Pike being the candidate for the upper house with
whom Dr Bradshaw dealt and remembers him speaking to
Dr Bradshaw on the telephone and calling at the surgery. Ms
Borserio did not, however, recall ever seeing accounts with
respect to upper house candidates.
11.8.11 Mr Edwardes and Dr Bradshaw agree on the amount
contributed by Dr Bradshaw to Mrs Edwardes’ campaign but
almost $2,000.00 approximately appears to have been paid by
Yarra Nominees Pty Ltd and not from the cash held by
Mr Kerry Bradshaw. Of the $5-6,000.00 spent on Mrs Waters,
over $3,000.00 was also paid by Yarra Nominees Pty Ltd.
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Thus, approximately $6,000.00 of the amount Dr Bradshaw
said was spent from Rosinita’s $15,000.00 does not appear to
have come from that source. That leaves only $6,500.00
accounted for, at best for Dr Bradshaw, namely allowing
$6,000.00 for Mrs Waters and including $1,500.00 for Mr Pike.
Even on his own account, uncorroborated, Dr Bradshaw has
failed by a wide margin to account for his expenditure of the
money. If Dr Bradshaw received a further $10,000.00 from
Mr Fox as he claims the situation becomes correspondingly
worse from his perspective.
11.8.12 Conclusions
11.8.13 I have considerable difficulty accepting that the
money delivered to and banked by Mr Kerry Bradshaw was
ever disbursed in the manner and to the people he and
Dr Bradshaw assert. Little or none of the evidence one would
expect to corroborate or support the evidence of Mr Bradshaw
and Dr Bradshaw is present. There is no record whatever of
any such disbursements; Mr Bradshaw’s extremely scanty
recollection of the identity of the people to whom he gave
money is not supported by anyone, including Ms Borserio; no
person acknowledges receiving money pursuant to the
arrangement; no-one but Dr Bradshaw and Mr Bradshaw
themselves and Ms Borserio peripherally, were aware of the
arrangement; and Dr Bradshaw’s evidence of his expenditure
of the money is insufficient to even roughly account for the
$15,000.00.
11.8.14 A number of other factors diminished the credibility
of both Dr Bradshaw and Mr Bradshaw on the question.
Dr Bradshaw’s explanation as to why he did not take the
obvious and simple step of simply cashing the cheque and
distributing the money as he wished from his surgery was
unsatisfactory. Mr Bradshaw’s explanation as to why he
banked the cheque and subsequently set aside cash from his
takings in preference to simply cashing the cheque and
keeping the money in his drug safe for distribution as directed
by his brother was similarly flawed. Mr Bradshaw’s
explanation to Detective Salfinger for banking the cheque in
his pharmacy account when first asked about it is inconsistent
with the story he and Dr Bradshaw now put forward.
Mr Bradshaw’s subsequent refusal to make a statement to
police to confirm his oral advice also affects his credibility.
11.8.15 Against those factors I must balance the evidence of
Ms Borserio. Ms Borserio’s recollection was, understandably,
not perfect. She did not, for example, have any recollection of
payment for election expenses from Dr Bradshaw’s sources
other than the cash held by Mr Bradshaw. She was, however,
clear on the essential points. She recalls a donation and that
the money was taken to Mr Bradshaw’s pharmacy. Ms Borserio
also remembers that “as money was required to pay accounts,
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those accounts would be paid from the money that Kerry had”.
She remembers Mr Cooper dropping in a bundle of accounts
for Mrs Waters’ campaign, obtaining cash from Mr Bradshaw
and paying those accounts. She recalls an amount being paid
for Mr Cooper of around $2,000.00.
11.8.16 Ms Borserio’s recollection differs significantly from
Mr Bradshaw’s in that she says she herself took the accounts
to him to collect the cash and did not recall ever having other
people come to the surgery and telling them to see
Mr Bradshaw to get their accounts paid. Mr Bradshaw, on the
other hand, said Dr Bradshaw or Ms Borserio would ring to say
there was an account coming, asking him to pay. He said
neither Dr Bradshaw nor Ms Borserio ever took cash. It is
difficult to see how their recollections could be so different in
that respect but I do not see the disparity as sufficiently
serious as to cast doubt on the entirety of Ms Borserio’s
evidence on the issue.
11.8.17 Ms Borserio’s evidence was consistent and not
inherently implausible. She was not shaken in examination
and I have no basis on which to disregard her account. I
accept, with some reservations, that the money supplied by
Rosinita was disbursed to pay accounts connected with the
election campaign of Liberal Party candidates or independent
candidates whose success short of election Dr Bradshaw
believed would further the interests of the Liberal Party.
11.8.18 I have found that Mr Ryan and Mr Fermanis needed
assistance from Dr Bradshaw in obtaining from Council
approval to commence development for the Woodvale site, in
June-July 1987. I have found, further, that Dr Bradshaw gave
that assistance at Mr Ryan’s request, either directly or through
an intermediary, to the significant financial benefit of Rosinita,
Mr Ryan and Mr Fermanis. In those circumstances, Mr Ryan
and Mr Fermanis regarded themselves as in Dr Bradshaw’s
debt. I do not accept the evidence of Mr Ryan, Mr Fermanis or
Dr Bradshaw as to the circumstances or manner in which the
payment was requested. I am unable to say when the request
was made but the method of payment was discussed at a
lunch. I make that finding only because it was the version
given by Mr Fermanis when he was first asked, five years
closer to the events and before he had his memory refreshed
by Mr Ryan.
11.8.19 Since I essentially do not believe any of the
participants on the issue, I am left with the objective facts, as
follows. There was no payment to the Liberal Party. The
payment was to Dr Bradshaw through a clandestine route
designed to disguise the true nature of the transaction.
Dr Bradshaw did not use the money for Mr Cooper’s campaign,
for which both Mr Ryan and Mr Fermanis originally claimed it
was intended, nor, on strict analysis, did he use it all for the
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Liberal Party. He certainly did not deal with it as a donation to
the party. It was dealt with by Dr Bradshaw as his own money,
used to advance a cause he held dear, at the same time
furthering his own political ends and ambitions. Dr Bradshaw
said that when Rosinita’s money ran out, and possibly even
before, he used his own money to pay the remaining
expenses. Mr Ryan and Mr Fermanis made no inquiries nor
expressed any interest in the fate of the money. They did not
expect or receive any recognition or kudos for such a
generous payment. Their behaviour was, in all respects, only
consistent with an intention, at least primarily, to advance
Dr Bradshaw’s interests, not those of the Liberal Party.
11.8.20 Mr Ryan and Mr Fermanis made much of the fact
that the payment was “commercially justifiable” as to
$15,000.00 but not as to $25,000.00. I have already
expressed my view of the nonsensical suggestion put forward
by Mr Ryan and Mr Fermanis that they viewed the commercial
justification for the payment as the hope and expectation of
reciprocal business from the Liberal Party in the future for the
function centre. On the totality of the evidence, I am satisfied
that the commercial justification for the payment for Mr Ryan
and Mr Fermanis was the benefit the company had derived
from obtaining development approval from the Council in time
to accommodate their needs and secondly, keeping
Dr Bradshaw onside as a friend and contact on the Council.
They may well have seen the payment as an expense of the
development, as indeed it was, but an expense they knew
Custom Credit would not be prepared to meet from loan funds.
11.8.21 I find as a fact that when Dr Bradshaw requested
payment of $25,000.00 from Mr Ryan and Mr Fermanis in late
1988 he did so pursuant to an arrangement he had reached
with Mr Ryan and Mr Fermanis at the time Rosinita was
attempting to obtain from the City of Wanneroo approval to
commence development of the Woodvale centre project.
While there is no evidence before the Commission as to the
details or precise timing of that arrangement, I am satisfied
from all the evidence that it was to the effect that Dr Bradshaw
would use his influence on council to assist Rosinita obtain
the approval it was seeking in exchange for a payment of
money. There is no evidence on which I can make a finding
on whether the amount was agreed at the time the
arrangement was entered into or later, when Dr Bradshaw
made his request for payment. I find that the arrangement
reached in or about June-July 1987 which culminated in Dr
Bradshaw’s subsequent request for payment, the payment by
Mr Ryan and Mr Fermanis and Dr Bradshaw’s receipt of the
money, was corrupt. I intend to refer the matter to the
prosecuting authorities for consideration.
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11.8.22 I have found that, through Mr Deeks, Mr Ryan told
Mr Casella he had a contact and influence with the Wanneroo
Council and, on payment of $25,000.00, could ensure
approval of an application Mr Casella had pending before
council . In the light of my finding that Dr Bradshaw had a
corrupt relationship with Mr Ryan I am satisfied that the person
Mr Ryan was referring to when he claimed to have a contact
and influence with the Wanneroo Council was Dr Bradshaw. I
have no evidence on which to base a finding on whether Dr
Bradshaw was ever approached by Mr Ryan in relation to Mr
Casella’s application.
11.9
Postscript
11.9.1
I am somewhat fortified in the conclusions I have
reached by the contents of a statement taken by police from
Ms Julie Parkinson. Ms Parkinson died from an overdose of
prescription drugs in August 1996. Detective Sergeant Kim
Gage and Detective Senior Constable Debbie Lamperd gave
evidence of having interviewed Ms Parkinson on 22 December
1995. The original tape recording of that interview was played
to the Commission and a transcript received in evidence.
11.9.2
Ms Parkinson told the detectives she met Mr Ryan in
1986 and lived with him for approximately 18 months. She
said they were together for around the same amount of time
after that. Ms Parkinson said that while they were together
Mr Ryan told her that when he and Mr Fermanis were
developing the Woodvale shopping centre site they had a
problem getting the “zoning” through council . She said:
“He went to Bradshaw and Bob told me that Bradshaw had
assured him that it would get through for $25,000.00. ...
That if Bob was to pay him the sum of $25,000 he’d make
sure that it got through council and was approved. ... He
also said that -- that he felt $25,000 was far too much and
he’d offered Wayne $15,000, and that’s when he asked me
to set up the account.”
Ms Parkinson said she worked as a “corporate tenancy
agent” for American Express during 1987-88. She said she
was asked by Mr Ryan to open two “gold card” accounts in
Hong Kong, one for himself and the other for Dr Bradshaw.
Ms Parkinson said the purpose of the accounts was to
enable the $15,000.00 to be deposited from Mr Ryan’s
account into Dr Bradshaw’s account and, because it would
happen in Hong Kong, be difficult to trace. She said
Mr Ryan and Dr Bradshaw completed application forms but
she was suspicious of the request and placed them on her
file without sending them off to American Express. Ms
Parkinson said Mr Ryan never mentioned paying a political
donation to Dr Bradshaw. She said she remembered
Mr Ryan saying that Dr Bradshaw had received the money.
When she was asked whether Mr Ryan had said how the
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money was paid she said “I asked him and he said it had
just gone through a special account”.
11.9.3
The transcript of the interview ran to 29 typed pages.
Ms Parkinson was questioned by the detectives in some detail
about those basic allegations and other matters, including a
meeting she said she had with Dr Bradshaw subsequently.
While she was clearly incorrect in a number of details in her
account, such as describing Mr Ryan’s difficulties with the City
as “zoning” problems, in general the picture she drew was
consistent with the facts as I have outlined them.
11.9.4
Mr Ryan and Dr Bradshaw denied the material
allegations contained in Ms Parkinson’s statement. Mr Ryan
described the statement as “so far-fetched its ridiculous”.
11.9.5
Mr Ryan and Dr Bradshaw also strenuously objected
to the statement being received in evidence on the grounds
that it would be of no evidentiary weight. After saying he did
not wish to speak ill of her, Mr Ryan described Ms Parkinson
as a “violent alcoholic... (who) ... attempted on many occasions
to commit suicide”. At the request of Mr Ryan the Commission
called five witnesses to give evidence as to Ms Parkinson’s
capacity to give a truthful statement. Between them they gave
evidence as to her at times excessive alcohol and drug
consumption and her vices as a tenant. None were able to
comment on her truthfulness. None were able to speak of her
situation, health or demeanour at or around the time the
interview was conducted in December 1995.
11.9.6
The Coroner’s report contains material which
discloses that Ms Parkinson had a serious uncontrolled drug
problem and a history of apparently deliberate drug overdoses.
There is evidence that suggests she was prepared to act
dishonestly to obtain drugs if necessary.
11.9.7
Detective Gage said he considered Ms Parkinson to
be “very honest and very forthright in what she had to say”.
Detective Lamperd said that “I considered her to be very fluent
in the information that she gave, she seemed to be very
precise. ... I thought what she told us was quite reliable at the
time”. From listening to the audio tape I also formed the
impression that Ms Parkinson was rational, calm and well
aware of what she was saying. Despite the claims of violence,
alcoholism and drug abuse raised by Mr Ryan and the
problems revealed by the Coroner’s report I am not satisfied
that the truth or value of Ms Parkinson’s statement should be
totally discounted on any such grounds.
11.9.8
From Ms Parkinson’s statement and Mr Ryan’s
evidence it is clear that after she and Mr Ryan parted, the
relationship between them was acrimonious. Further, the
weight that can be attached to Ms Parkinson’s statement is
clearly diminished by the fact that she is not available to be
cross-examined as to its contents. However, I reject the
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submission made by Mr Ryan and Dr Bradshaw that because
they are unable to test Ms Parkinson’s statement by crossexamination its contents should be afforded no weight
whatever. I have reached my findings of fact and conclusions
on this matter without reference to Ms Parkinson’s statement.
Having done so, I am satisfied that Ms Parkinson’s account is
essentially consistent with those findings and conclusions. I
have no reason to doubt the essential truthfulness of that
account.
11.9.9
I record also that I have read and taken into account
in reaching my conclusions on this matter three sets of written
submissions from Dr Bradshaw and extensive submissions on
behalf of Mr Ryan and Mr Fermanis
11.10
Summary of Findings
(a)
In or about June-July 1987 Mr Ryan claimed to Mr Casella
through Mr Deeks to have a contact and influence with the City of
Wanneroo and offered to use that influence on behalf of
Mr Casella on payment of $25,000.00.
(b)
Mr Ryan’s contact and source of influence was Dr
Bradshaw.
(c)
There is no evidence to support an allegation that Mr Ryan
on behalf of Rosinita granted to Mr Kerry Bradshaw a lease over
premises in the Woodvale shopping centre for use as a pharmacy
as a reward to Dr Bradshaw for favours granted or for any other
improper purpose.
(d)
Mr Ryan and Mr Fermanis were in need of assistance from
Dr Bradshaw in obtaining from the Wanneroo Council approval to
commence development of the Woodvale centre.
(e)
At Mr Ryan’s request Dr Bradshaw intervened vigorously in
support of Rosinita’s application to commence development, first
with council officers and secondly, on the Town Planning
Committee and Council, to the significant financial benefit of
Rosinita.
(f)
In or about June-July 1987, when Rosinita was seeking
approval to commence development of the Woodvale centre from
the City of Wanneroo, Mr Ryan and Mr Fermanis entered into an
arrangement with Dr Bradshaw whereby Dr Bradshaw would
exercise his influence on the Council to assist Rosinita obtain the
approval it was seeking in exchange for a payment of money.
Later, Dr Bradshaw requested payment of $25,000.00 and
Mr Ryan and Mr Fermanis agreed that Rosinita would pay
Dr Bradshaw $15,000.00.
(g)
Mr Ryan and Mr Fermanis obtained the $15,000.00 to pay
Dr Bradshaw from Custom Credit Corporation by means of a false
representation. The matter will be referred to the Director of
Public Prosecutions.
(h)
Payment of the $15,000.00 was made to Dr Bradshaw
through a clandestine route designed to disguise the true nature
of the transaction. While Mr Ryan and Mr Fermanis may have
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been advised that Dr Bradshaw intended to use the money for the
purposes of the Liberal Party, the payment was to Dr Bradshaw
and not the Liberal Party.
(i)
Dr Bradshaw dealt with the money as his own but
expended at least a portion to advance the cause of the Liberal
Party. He has failed by a wide margin to account for the
expenditure of the $15,000.00.
(j)
The arrangement, payment and receipt of money referred
to in findings (f), (g) and (h) above, were corrupt. The matter will
be referred to the Director of Public Prosecutions.
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Introduction
12.1.1
This line of inquiry is the largest and most complex
of the matters investigated by this Commission. The
investigation commenced with the 1992 Kyle Inquiry and had
received some attention from the second Kyle Inquiry before
the Commission was appointed. A great deal more
investigation has taken place since that time. The formal
hearing took over five weeks, with almost 2,500 pages of
transcript of evidence recorded. 155 exhibits were taken into
evidence, one of which was a compendious folder of
documents of council minutes and correspondence.
12.1.2
The investigation commenced and essentially
continued as an inquiry into the possibility of corrupt conduct
on the part of Dr Bradshaw and developers. In the course of
the inquiry a number of highly undesirable practices on the
part of the City, both councillors and staff, emerged. The
investigation has in a number of respects, been an object
lesson in poor local government. This chapter is relatively
long and detailed but the evidence has been set out only to
the extent necessary to demonstrate the extent to which
proper practices failed at all levels. In my opinion there are
many lessons to be learned from this line of inquiry if it is
examined carefully.
12.1.3
There are four aspects to this line of inquiry, each of
which raises a number of sub issues. The primary divisions
are as follows:
Part I: The Landbank-North Whitfords Estates Pty Ltd
Agreement. In February 1988 a State government body
then known as Landbank, later renamed LandCorp,
entered into an agreement with North Whitfords Estates Pty
Ltd (“NWE”) to jointly develop an area of land in Beldon as
a commercial centre. The Commission has investigated
how the agreement came into being, the circumstances
surrounding it and, most importantly, the role played by
councillors and council staff. Two diagrams, one showing
the site before the agreement and the other reflecting the
situation after the agreement was reached, are annexed to
this report as Annexure 4.
Part II: The Variations to the Terms of the Agreement.
After agreement was reached the terms were incorporated
into the amendment to rezone the site. Council decided to
permit an increase in the permitted retail floor space for the
NWE portion of the development, Lot 656, and to vary the
allowable uses of the site to include a pharmacy, contrary
to the terms of the rezoning agreed upon between
Landbank and NWE.
Part III: The Sale of Lot 656 and Other Property
Transactions Involving Mr Richard Tay. NWE sold Lot
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656 to Mr Richard Tay. The Commission has specifically
been concerned with Dr Bradshaw’s involvement in the
transaction and in particular the possibility that Mr Tay
might have paid him $200,000.00. As part of that
investigation it has also examined the purchase by Mr Tay,
through his companies, of two other properties, one in
Woodvale Drive, Woodvale and the other in Marangaroo
Drive, Girrawheen.
Part IV: The Financial Dealings between Dr Bradshaw
and Mr Tay. Mr Tay made two payments to Dr Bradshaw,
one for $50,000.00 and the other for $5,000.00. The
Commission has examined the circumstances in which
those payments came to be made.
12.1.4
Establishing the true position with respect to those
matters has been severely hampered by the lapse of time and
its impact on witnesses’ memory and the available
documentation, poor record keeping by the City of Wanneroo,
the death of a potential witness and the paucity of independent
witnesses.
PART I:
THE LANDBANK - NWE AGREEMENT
12.2
The Factual Background
12.2.1
At all times material to this inquiry, Landbank and
NWE, a privately owned company, were the two principal
developers in the Beldon area, and were competitors. In
January 1987 Landbank lodged an application to the
Wanneroo Council seeking approval in principle to develop a
2,165 m2 shopping centre, service station and medical centre
on land it owned on the corner of Eddystone Ave and Ocean
Reef Road in Beldon. Landbank wished to rezone the land
from residential to commercial and then sell it for an increased
sum. Landbank had no intention of actually developing the
site itself.
12.2.2
The proposal was submitted to Council on
Landbank's behalf by its planning consultants, Maddestra and
Partners, who on 10 March 1987 were advised that the
proposal would be considered by Council at its meeting on
25 March 1987. The City Planner, Mr Oscar Drescher,
prepared a report dated 11 March 1987, in which he
recommended that Council support in principle Landbank's
application.
12.2.3
On 3 March 1987 the Manager of NWE, Mr Nelson
Hinchcliff, wrote to Mr Drescher requesting the City’s
comments upon a proposal NWE was preparing for a small
shopping centre of 540 m2 on land it owned on the corner of
Priscilla and Eddystone Avenues, some 400 metres south of
the Landbank site. Evidence before the Commission suggests
that although Landbank’s formal application was lodged first it
was NWE who first raised with council planning staff, on an
informal basis, the possibility of a commercial development in
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the area. It is not necessary for present purposes to make a
definite finding on the question. As Landbank’s planning
consultant, Mr Dominic Maddestra, observed that until the
Council commits itself to an earlier application by initiating the
rezoning procedure, the timing of the respective proposals is
not a relevant factor. Council’s responsibility is simply to
ensure any commercial development approved is in the best
interests of the local community. Further if Council staff, being
aware that NWE were contemplating a similar development to
Landbank’s, contacted NWE to advise them of Landbank’s
application and to invite them to consider lodging an
application themselves, that conduct would not be open to
criticism.
12.2.4
Following receipt of Mr Hinchcliff’s letter of 3 March
1987, a supplementary report was prepared for the Town
Planning Committee advising of NWE’s proposal and
expressing the view that Council should support only one of
the sites. In accordance with the usual practice, the report
was prepared by a planning officer, Mr Philip Thompson, but
went forward over the signature of Mr Drescher. Mr Thompson
saw the fairest way of choosing between the two applicants to
be to invite each applicant to submit arguments in favour of
their respective sites. The City Planner revised his previous
support for Landbank’s proposal to recommend that the City
contact both parties, advise each of them the City was only
prepared to support one of the proposals and invite them to
submit further details. With respect to the City Planner’s
report, I note the following express or implicit
recommendations:
(a)
Only one of the two proposed commercial centres
should be supported.
(b)
The matter should be resolved by choosing between
the two applications.
(c)
Further information would be required from both
parties before that choice could be made.
(d)
There is no recommendation for, or even mention of,
a joint proposal or that the parties be invited to negotiate.
12.2.5
The Town Planning Committee adopted the City
Planner’s recommendation on a motion moved by Councillor
Bradshaw and seconded by Councillor Baddock. On 25 March
1987, on a motion moved by Councillor Harrison and
seconded by Councillor Bradshaw, Council passed a
resolution in the same terms. There is no reference in the
minutes of either meeting to a joint proposal or negotiations
between the parties.
12.2.6
If Council had acted in accordance with the City
Planner’s report of 10 March and Council’s resolution of 25
March 1987 there could be no criticism of its decision. If it had
then considered any additional material supplied, and made a
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decision on the merits as to which of the proposals was in the
interests of the community, then it would have acted
reasonably and properly. The unsuccessful applicant would
no doubt be disappointed but the Council is not entitled to
abrogate its responsibility to the community simply to avoid
disappointing a developer. Unfortunately, that was not the
way the matter was handled.
12.2.7
The first sign of trouble with this matter appears in
the Town Clerk’s letter to Maddestra and Partners dated 30
March 1987. The letter advised Landbank’s planning
consultant of Council’s decision but went further and
concluded:
“Alternatively, you may wish to contact North Whitfords
Estates with a view to submitting a joint proposal”.
The letter did not suggest what kind of joint proposal the
writer had in mind. For reasons to which I will later refer
with reference to the evidence this was not an appropriate
case in which to suggest a joint proposal and that
suggestion should not have been made. There was no
possible joint proposal which would provide any benefit to
the community greater than the more desirable of the two
existing proposals. The only possible benefit to be derived
from the course suggested would be to one of the
applicants. It was perhaps inappropriate but not improper
of Council to make the suggestion but, as I describe below,
its involvement went much further.
12.2.8
As early as 14 May 1987 a letter from Mr Maddestra
to the Town Clerk advised that a meeting between
representatives of Landbank and Mr Hinchcliff from NWE was
to be held during the following week. There is no council
record which indicates that council planning staff attended that
or any subsequent meeting. There are no file notes, reports or
correspondence recording the action taken by planning staff.
In fact, no council document accurately records at all the
involvement of Planning Department staff in the negotiations
between Landbank and NWE or the level of that involvement.
I will consider below whether there is evidence to suggest the
omission was deliberate.
12.2.9
In a letter from Maddestra and Partners to the Town
Clerk dated 14 January 1988, which purports to set out the
history of the matter, Mr Maddestra noted that following
Council’s decision in March 1987, Mr Carl Curtis from
Landbank arranged a meeting with Mr Hinchcliff which
Mr Maddestra also attended. Mr Maddestra now has no
independent recollection of who attended the meeting but the
wording of the letter implied there was no one else present.
12.2.10 In any event, the negotiations between Landbank
and NWE were not immediately fruitful and in August 1987
Maddestra and Partners, on behalf of Landbank, again wrote
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to ask Council to consider its proposal. The letter included
submissions on the merits of Landbank's proposal and
requested that Council deal with the matter. In contrast to the
submissions later put forward on behalf of NWE the matters
raised on behalf of Landbank, if accepted, demonstrated the
superiority for the proposed use of the Landbank site over that
of NWE. The NWE submissions were provided on 29
September 1987 and referred to matters which, even if
accepted, applied equally to Landbank. They were essentially
matters which supported a commercial development per se
and not NWE’s specific proposal.
12.2.11 In any event, the matter was not put before the next
available Council meeting. The reason given in a
memorandum dated 14 October 1987 from the Acting City
Planner, drafted by Mr Thompson on 6 October 1987, was that
“the Council is really not yet in receipt of sufficient information
to make a decision”. However it is apparent from the
correspondence that, by that stage, both Landbank and NWE
had provided to Council their additional supporting
information. The Acting City Planner went on to say that
“North Whitfords Estates have several parties interested in
purchasing their site and one party wishes to make a detailed
submission.” No document produced by the City of Wanneroo
indicates how the planners became aware of those facts or the
identity of the party that wished to make a submission. No
witness, least of all Mr Thompson, was able to shed any light
on that aspect of the matter.
12.2.12 However, Mr Hinchcliff’s report to the October 1987
meeting of the Board of Directors of NWE for the month of
September reveals that NWE had received an offer to
purchase their site for $250,000.00, subject to rezoning.
Mr Hinchcliff so advised Council in his letter of 29 September
1987. The Acting City Planner’s report does not give reasons
why Landbank’s request should be ignored and the processing
of its application further delayed to enable a prospective
purchaser of NWE’s land to make submissions. No witness
was really able to explain how submissions from a purchaser
of this property could help to resolve the issue of which site
was superior. In any event the Town Planning Committee
agreed with Mr Sheppard's recommendation, as did Council,
and the matter was deferred for consideration in November
1987. The submissions from the prospective purchasers of
NWE’s land were not provided to the Council.
12.2.13 Whatever meetings had taken place between
Landbank and NWE, with the aim of agreeing a joint proposal
by early November 1987, had not been very successful.
Under cover of a letter to the City dated 11 November 1987,
NWE submitted modified plans. Their new proposal was for a
commercial area involving a service station, mini mart, fast
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food outlet, video shop, pharmacy and medical centre, with a
floor space of approximately 540 m2. The City Planner’s report
to the Town Planning Committee for its November meeting,
drafted by Mr Thompson on 4 November 1987, addressed the
respective merits of the two proposals. The report noted that
"(T)he party which was hoping to submit further information to
council no longer has an interest in the matter”. The offer
referred to in the minutes of the NWE director’s meeting had
apparently not proceeded.
12.2.14 In the City Planner’s view, as set out in his report,
the Landbank proposal was to be preferred for the following
reasons:
(a)
Though the NWE site was more central to the
Beldon locality, the western part of Beldon was already well
served by the Beldon shopping centre. The Landbank site,
being situated on the north eastern edge of Beldon, would
be more accessible to the residents in the south east
corner of Heathridge who were over 1 km away from the
Heathridge shopping centre; and
(b)
Landbank proposed a centre of around 2,165 m2
gross leasable area while the NWE proposal was for a
centre of only 540 m2 gross leasable area. The Landbank
proposal should therefore represent a higher level of
service provided to the local residents.
12.2.15 It was clearly the City Planner’s view that there was
sufficient need in the local community to justify a shopping
centre of 2,165 m2. It is a corollary of that proposition that a
smaller centre would not satisfy the then current demonstrated
need of the community. Because the NWE site was far
smaller and proposed a commercial development of only 540
m2, unless there was some other flaw in Landbank’s proposal,
Landbank’s application must succeed if the decision was to be
made in the best interests of the community. There was no
suggestion in the City Planner’s report of any other flaw in
Landbank’s proposal.
12.2.16 At the Town Planning Committee meeting held on 11
November 1987, events took a completely inexplicable course.
Contrary to the recommendation of the City Planner, the
committee resolved that the matter be deferred for one month
to permit the applicants to consider combining their respective
proposals. The motion was moved by Councillor Bradshaw
who was deputising for Councillor Cooper. Council passed a
resolution in identical terms at its meeting on 25 November
1987. At Dr Bradshaw’s instigation, Council had resolved to
allow the applicants to continue what they had already been
doing for approximately eight months. The minutes of neither
meeting record the reasons behind the resolution nor what
was thought to be the potential benefit to the community in the
two developers conferring with each other or combining their
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activities. It would, of course, have been most useful if they
had done so.
12.2.17 It is apparent from the documentation that in late
November 1987 there was a meeting between representatives
of Landbank, NWE and the City of Wanneroo. It is not clear
whether that meeting was before or after the Council meeting
but it is then that the first mention of the terms of any proposed
settlement appears. On the documentation, it appears it was
at this stage that the City took a more active role in the
negotiations between Landbank and NWE.
12.2.18 On 1 December 1987, Mr Hinchcliff wrote to Mr Carl
Curtis, the Deputy Director of Landbank, and referred to "our
meeting last week with the City of Wanneroo". Mr Maddestra’s
account to Landbank for the period November 1987 to January
1988 describes a meeting at the offices of the City of
Wanneroo with “C Curtis, O Drescher, K Haustead,
N Hinchcliff”. However, in Mr Maddestra’s letter to the Town
Clerk dated 14 January 1988, there is a reference to the
“various discussions held...with officers of your council and
Mr N Hinchcliff”. Later in the letter Mr Maddestra states that “a
further meeting between the relevant parties, including
Mr N Hinchcliff, North Whitfords Estates, Mr C Curtis and K
Haustead of Landbank, Mr O Drescher of your Council was
held during the latter part of 1987 to discuss the proposal
further”.
12.2.19 NWE wrote a letter to Landbank on 1 December
1987, which contained an offer to withdraw its commercial
application in return for an exchange of land with Landbank.
The exchange contemplated was the NWE site for two lots of
land belonging to Landbank and adjoining Landbank's
proposed commercial site, namely Lots 654 and 655. The
letter also advised that NWE intended to use the exchanged
area of Landbank’s land for fast food outlets. It is apparent
from a letter Mr Haustead wrote to Mr Maddestra on 8
December 1987 that one of Landbank’s concerns with this
proposal was the potential for competition from an adjoining
site. Mr Haustead observed “It is obvious to all concerned that
they wish to have a separate site whereby they can duplicate
services.” Mr Haustead also wrote to NWE on 8 December
1987 to decline NWE’s offer to exchange land and advising
that Landbank intended to proceed separately with its
application for rezoning.
12.2.20 Mr Haustead’s letter to Maddestra and Partners of 8
December 1987 also refers to an approach from Mr Robert
Donofrio, a real estate agent and property developer.
Mr Donofrio, with his partner Mr Leo Ottolini, were prospective
purchasers of the NWE site on the corner of Priscilla and
Eddystone Avenues. Mr Donofrio said he contacted the City
Planner and Mr Drescher told him that neither site would be
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rezoned unless Landbank and NWE could reach agreement.
Mr Hinchcliff denied any knowledge of Mr Donofrio or his
partner so presumably they were not the purchaser referred to
in his letter to the City of 29 September 1987.
12.2.21 Discussions were held between Landbank and
Mr Donofrio and his partner but no agreement was reached.
In his letter to Mr Maddestra of 8 December 1987,
Mr Haustead concluded that the only solution was for
Landbank to proceed with its site and ensure that the
community was best served by a wider range of facilities. In
his letter to Council of 14 January 1988, to which I have
already referred, Mr Maddestra mentioned the protracted
history of the application, outlined Landbank's attempts to
accommodate the council's approach to resolution of the issue
and made a further request for Council to make a decision.
Some 12 months had elapsed since Landbank’s original
application and the matter had still not been resolved.
12.2.22 The matter was next before Council in February
1988. In the City Planner’s report dated 10 February 1988,
prepared by Mr Thompson on 21 January 1988, Mr Drescher
noted that the parties had not been able to reach any
agreement. He advised that Maddestra and Partners, on
behalf of Landbank, had again requested Council to initiate an
amendment to the town planning scheme to rezone the
Eddystone Avenue, Ocean Reef Road site for a shopping
centre. However, the application had changed. The shopping
centre now proposed was, at 4,000 m2 gross leasable area, to
be considerably larger than the original 2,165 m2, and the
development was to include sites for two fast-food outlets, a
service station, a medical centre and a future development
site.
12.2.23 On the other hand, NWE had advised that it would
be prepared to restrict the use of its proposed site to two fastfood outlets. Mr Drescher expressed the view that NWE’s
restricted proposal should not be supported because the
Landbank proposal now included two fast-food outlets which
would adequately satisfy the requirement for such facilities in
the area. Also, by that time a significant number of homes had
been built near the site and Mr Drescher thought the proposal
was likely to cause concern to the residents near the NWE
land.
12.2.24 Not surprisingly, Mr Drescher recommended
approval of Landbank’s proposal. However, he recommended
that the centre be restricted to around 3,000 m2 gross leasable
area and two fast food outlets, a medical centre and a service
station. As at 21 January 1988, it was Mr Drescher’s
professional opinion that approval for development of the
4,000 m2 retail floor space sought by Landbank could not be
justified.
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12.2.25 It is not at all clear from the minutes what actually
happened at the Town Planning Committee meeting on 10
February 1988. The minutes record that the City Planner’s
report was before the Committee and that the City Planner
“tabled an updated plan submitted by Landbank and North
Whitfords Estates”. The plan is not otherwise described. The
Commission has been unable to establish with any certainty
what plan was tabled at that meeting. The minutes make no
mention of any agreement having been reached between the
two developers, or of any updated report from the City Planner
to reflect any change in the circumstances. The committee
passed a resolution in the following terms:
“MOVED Cr Bradshaw, SECONDED Cr Cooper that:
...
It be recommended that Council:
(a)
supports the concept of a retail shopping area of
around 3,000 m2 GLA and 1,200 m2 other commercial
development, as outlined by the Landbank and North
Whitfords Estates;
(b)
defers consideration of the development in
Eddystone Avenue, Beldon, for one month pending receipt
of detailed plans;
(c)
empowers the March meeting of the Town Planning
Committee to act on this matter.
CARRIED”
12.2.26 The official record of the meeting is so superficial it
is impossible to establish with any degree of certainty what
occurred or what factual circumstances it reflects. There is no
reference to any agreement being reached or there being a
joint application under consideration. The closest the minutes
come to being informative is to refer to the plan “submitted by
Landbank and NWE” and to the committee supporting the
concept of a retail shopping area “as outlined by the Landbank
and NWE”. The minutes are silent as to where this concept
originated. The minutes do not indicate that any
representative of either of the two applicants attended the
meeting. Since the only person from the Planning Department
recorded as being present was Mr Drescher, it follows that the
information on which the committee acted most probably came
from him, either orally or by tendering the plan.
12.2.27 Mr Maddestra wrote to the Town Clerk on 10
February 1988, the same day as the Town Planning
Committee meeting. Mr Maddestra referred to his earlier letter
of 14 January 1988, in which he advised that it was
Landbank’s intention to proceed with its own application, and a
subsequent telephone conversation with Mr Drescher. Two
facts are evident from Mr Maddestra’s opening sentence.
First, it is clear Mr Drescher was personally involved in the
matter at that late stage; and secondly, shortly after this
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contact with Mr Drescher, Landbank and NWE had been able
to reach a tentative agreement. In my view the inference is
inescapable that Mr Drescher’s involvement and the fact of
agreement were connected.
12.2.28 Mr Maddestra’s letter of 10 February 1988 states
that a revised plan is enclosed. Presumably that plan is the
one referred to in the minutes of the Town Planning Committee
meeting of the same day. If Mr Drescher had the plan then
presumably he had Mr Maddestra’s letter. It is curious that the
minutes make no reference to the letter being tabled which, on
short notice, would be the next best thing to an updated report.
While Mr Maddestra was unable to say whether his letter was
the first written notification of the agreement to Council, he
agreed the wording was consistent with him advising Council
of something of which they were not otherwise aware.
Mr Maddestra could not say how long before the date of the
letter an agreement had been reached.
12.2.29 I note the letter is receipt date-stamped 11 February
1988, the day after the Town Planning Committee meeting.
Mr Drescher explained that the letter could have been handdelivered to the Planning Department and not reached the
records section to be date-stamped until the following day. In
any event, it was either received before the meeting, in which
case all the information in it, not just the plan, would have
been available to the Town Planning Committee, or the letter
was received after and the information provided to the
Committee was based on oral information provided to
Mr Drescher.
12.2.30 Most importantly, the approval being sought by
Landbank, as conveyed in Mr Maddestra’s letter of 10
February 1988, is for a 5,000 m2 gross leasable area shopping
centre plus a service station and two fast food outlets. It was
clearly a very different application from the one to which
Mr Drescher referred in his original report but there is no
mention of this fact in the minutes. It is thus unclear whether
the committee was aware of the increased size but declined to
approve more than the 3,000 m2 shopping centre, or was not
informed that the negotiated agreement related to an
increased shopping centre, and were simply following the
recommendation in the City Planner’s original report.
12.2.31 It was not until 19 February 1988 that Maddestra
and Partners formally wrote to the City of Wanneroo advising
that Landbank and NWE had reached an agreement. The
letter contained a further reference to discussions between
Mr Maddestra and Mr Drescher concerning the application.
The letter recorded the arrangement between the two
landowners as follows:
“1.
The total gross leasable area of the proposed
shopping centre be adjusted to 4,500 m2 excluding the area
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of the proposed Service Station and proposed Medical
facilities.
2.
Under the arrangement between the two
landowners, North Whitfords Estates will enjoy the
capability of being able to construct 700 m2 of retail limited
to offices, Hardware and Garden Centre. The Medical
Centre is to exclude a pharmacy. Landbank will be able to
construct 3,800 m2 of retail. This agreement is subject to
Council’s approval of 4,500 m2 of Gross Leasable Retail
Area.
3.
To avoid any misunderstanding in the future
(particularly if the two landowners decide to sell their
respective holdings) Council is asked to place an upper
ceiling on each site of 3,800 m2 (Landbank) and 700 m2
(North Whitfords Estates).”
12.2.32 The terms of the agreement between Landbank and
NWE were settled by exchange of letters on 22 and 23
February 1988. NWE agreed to withdraw its application for a
commercial centre on its own land holdings on the corner of
Eddystone and Priscilla Avenues. Landbank agreed to sell to
NWE an area of land adjacent to their proposed shopping
centre, but on Eddystone Avenue. The area of land was to be
adequate to enable NWE to establish a 400 m2 medical centre
and 700 m2 of retail space, limited in use as noted above. The
sale price of the land was agreed to be at residential value,
plus development costs actually incurred, which was ultimately
calculated and agreed at a total of $178,000.00.
12.2.33 At the Council meeting on 24 February 1988,
councillors were provided with an updated report from the City
Planner which recommended approval of the rezoning
proposal as sought by Landbank and NWE. There was no
mention in the report of the Planning Department’s role in
facilitating the settlement. It was also misleading in an
important respect. The City Planner stated in the
memorandum that the total gross leasable area of the
proposed shopping centre was 4,500 m2, excluding the
proposed service station and medical facilities. He made it
clear that the retail area was to be 3,800 m2 for Landbank and
700 m2 for NWE. He then went on to state:
“As the Town Planning Committee was prepared to accept
a total of 4,200 m2 (3,000 m2 retail and 1200 m2 other
commercial) it is not considered that the new proposal of
4500 m2 should be refused.”
The statements conveyed the distinct impression that there
was only a 300 m2 increase in retail area, which was not
the case.
12.2.34 Landbank’s original application of 27 January 1987
was for 2,165 m2 retail floor space, a 180 m2 service station
and a 577 m2 medical centre; that is, 2,165 m2 retail and 757
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m2 for other commercial use. It is apparent from the City
Planner’s report of 11 November 1987, that the application at
that point remained in identical terms. The first alteration to
the scope of that application appeared in Mr Maddestra’s letter
to the Town Clerk dated 14 January 1988. Amended plans
were supplied which provided for 4,000 m2 retail floor space, a
service station, two fast food outlets and a medical centre of
unspecified size.
12.2.35 It was the amended application which was
considered by the City Planner in his report to the Town
Planning Committee dated 10 February 1988. It is clear from
that report that the City Planner believed only 3,000 m2 retail
floor space could be justified. He recommended only that
amount of retail floor space be approved in addition to the two
fast food outlets, the medical centre and the service station.
Mr Maddestra was quite clear as to the further increase he
was seeking in his letter to the Town Clerk of 10 February
1988. In that letter he referred to the revised plan enclosed
showing “A 5,000 m2 shopping centre -1,000 m2 of GLA more
than that previously shown” as well as a service station and
two fast food outlets. The size of the service station and fast
food outlets were not specified in the letter but presumably the
sizes were set out on the plan. It was quite clear that the
application was for a rezoning to allow for 5,000 m2 retail floor
space plus “other commercial”.
12.2.36 As I have noted, the minutes of the 20 February
1988 Town Planning Committee meeting are difficult to
decipher. The resolution passed was to support the concept
of a retail shopping area of around 3,000 m2 gross leasable
area and 1,200 m2 for “other commercial development”.
Whatever the other 1200 m2 related to, it is clear the approval
was for only 3,000 m2 of retail floor space.
12.2.37 The joint application was for 4,500 m2 plus a service
station and medical facilities - or; “other commercial” as they
were consistently described. The two fast food outlets were no
longer part of the application and the “other commercial”
component may well have been less than previously but the
size of the “other commercial” component was never a factor in
Mr Drescher’s recommendation to limit the retail floor space.
In fact the size of the other commercial component was not
even mentioned in Mr Drescher’s supplementary report.
12.2.38 Thus on 20 February 1988, the Town Planning
Committee was prepared to accept 3,000 m2 retail floor space
on the City Planner’s recommendation. At the Council meeting
on 24 February 1988, Council was being asked to approve
4,500 m2 retail floor space plus other commercial, an increase
of 1,500 m2 in retail floor space, not 300 m2 as conveyed in
Mr Drescher’s supplementary memorandum. The distinction
between gross leasable area or retail floor space and other
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commercial is so fundamental no planning officer could have
been confused. In circumstances where the memorandum
was prepared by a qualified planning officer and adopted by
the City Planner, the terms of that memorandum are so badly
misleading as to invite a conclusion that the impression it
created was deliberate. I consider below the explanations
proffered by the planning staff.
12.2.39 On a motion of Councillor Bradshaw, seconded by
Councillor King, Council resolved to prepare, adopt and sign
an amendment to the town planning scheme to rezone the
land. In accordance with the recommendation of the city
planner, the following restrictions were imposed:
(a)
Council restricted the gross leasable area of the two
sites to 700 m2 for NWE and 3,800 m2 for the Landbank
site;
(b)
Council restricted the use of the 700 m2 gross
leasable area to offices, hardware and garden centre;
(c)
Council permitted the establishment of a medical
centre on the 700 m2 site which was not to form part of the
700 m2 gross leasable area; and
(d)
excluded a pharmacy from the medical centre
proposed on the site.
The parties were advised accordingly.
12.2.40 The agreement for Landbank to transfer to NWE the
portion of land, by that time known as Lot 656, was not
finalised until 1 August 1989. According to a valuation
obtained at that time by Custom Credit Corporation, the price
paid by NWE to Landbank was below market evidence. So, at
the end of the negotiations, Landbank obtained Council
approval for the rezoning after a long delay but ceded a
portion of its land, being Lot 656, at a value based on
residential zoning plus development costs only. NWE, on the
other hand, retained its six lots on the corner of Priscilla
Avenue and Eddystone Avenue which were on sold as
residential lots. It acquired Lot 656 which was land within an
approved commercial development, at a substantially reduced
price.
12.2.41 The community gained a commercial complex larger
in retail floor space than Landbank’s original application but on
the same site. The size of the commercial complex approved
could not have been accommodated on NWE’s Priscilla
Avenue site.
12.3
The Options Open to Council
12.3.1
Before considering the evidence on the negotiations
between Landbank and NWE, it is instructive to consider the
options open to the Wanneroo Council in relation to the two
applications for development it had to consider. Theoretically,
those options were as follows:
(a)
Refuse both applications
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(b)
Approve both applications
(c)
Approve a joint application
(d)
Approve only one of the applications
While in theory all four options were open, in practical
terms they were not.
Option 1
12.3.2
There was undisputed evidence of a need for a
shopping centre in the Beldon area. The fact that the Ocean
Reef Road corner site was subsequently recommended and
approved indicates that it was considered by the Council to be
a suitable location within the area. If need could be
established and the site was suitable, putting to one side
issues such as design, it would be unreasonable for Council to
refuse to approve the development. From the information
available to Council option, (a) was never realistically open.
Option 2
12.3.3
It was also clear from the outset, and all parties were
made well aware, that Council would not approve both sites for
commercial development. If there was any chance of both
sites being approved there would have been no point in
suggesting negotiations between the two landowners.
Option 3
12.3.4
There may be many situations where the
circumstances are conducive to a joint application being the
appropriate solution. For example, where applicants own
adjoining land they can combine to develop a bigger and
better commercial site for the local community, providing of
course that the increased size of the site can be justified in
terms of need. That situation did not apply here. A joint
application could only be achieved by Landbank transferring to
NWE a portion of its site. The only participant who would
benefit from that course was NWE. It was not the role of the
Wanneroo Council to create a commercial benefit to a private
business, particularly where it was at the expense of another.
Option 4
12.3.5
In my view, approving the most suitable application
for the good of the community was the obviously correct
option. That Council did not adopt that option raises concerns
as to its motives which I will consider in the course of
analysing the evidence.
12.3.6
I am satisfied, on the whole of the evidence, that
only one of the two sites was ever going to be approved by
Council.
12.4
The Evidence: Landbank Witnesses
Mr Kenneth Haustead
12.4.1
Mr Haustead was Landbank’s Assistant Project
Officer at the time of the Belridge City Development. He was
working under the direction of Landbank’s Acting Director,
Mr Curtis, but was responsible for the day to day work of
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coordinating Landbank’s application for the Beldon
development.
12.4.2
Mr Haustead was a convincing witness. He gave
every appearance of making a genuine attempt to give an
account of his involvement in this matter to the best of his
recollection. There were a number of minor discrepancies
between his evidence and the documentation but none that
would detract from the overall worth of his evidence.
Mr Haustead did not attempt to put himself or Landbank in a
better light than the situation warranted or to deflect any
criticism. Most importantly, his account is generally consistent
with the objective facts. For reasons which will become
apparent, I prefer his evidence to that of Mr Curtis wherever
the two conflict.
12.4.3
Mr Haustead confirmed that Landbank and NWE
were the two main developers in the area at the time of the
application to rezone the Ocean Reef Road site and they were
most definitely competitors. He recalled Landbank being in
contact with the City Planner and another planning officer,
either Mr Thompson or Mr John Humphreys, for a few months
prior to lodging the formal application. Mr Haustead said that
a few months after lodging their application, Landbank was
told by someone from the City, most likely Mr Thompson, that
NWE were interested in developing a commercial site in the
same area and had made an application to Council.
12.4.4
According to Mr Haustead, Mr Thompson told them
only one application would be successful because only one
commercial development could be justified for that area. He
said Landbank accepted that to be the case. Consistently with
that understanding, Mr Haustead said he understood Council’s
request in its letter of 30 March 1987 to submit further details
to mean Council required additional information to support the
merits of Landbank’s proposal over that of NWE. Mr Haustead
said that, in due course, Landbank supplied that information.
12.4.5
Mr Haustead said he believed Landbank was most
unhappy at the alternative suggestion that they should contact
NWE with a view to submitting a joint proposal. He said
Landbank considered it had the best proposal and the
decision should be made based on which site was most
appropriate for the shopping centre. He also said they were
somewhat confused as to what purpose a joint proposal would
serve. Mr Haustead said that, to his knowledge, such a
proposal has never been suggested to Landbank either before
this incident or since. He said Landbank sought clarification
from Council of what was being proposed by it and a meeting
was held to discuss the matter.
12.4.6
While Mr Haustead basically recalls the course and
content of the subsequent negotiations between Landbank and
NWE, he specifically recalls only two meetings. He said he
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attended the first of those meetings but it is not at all clear
whether that meeting was indeed the first in time.
Mr Haustead was responsible for the day to day co-ordination
of Landbank’s application but it seems Mr Curtis, the more
senior officer, played a far greater role in the negotiations.
Mr Haustead recalls that the first meeting he attended, arising
from council’s letter of 30 March 1987, was also attended by
Mr Curtis, Mr Drescher and other City of Wanneroo planning
staff. He recalls Mr Hinchcliff being there as well. He believed
the intention was for council staff to explain to both parties how
the two applications were to proceed.
12.4.7
Mr Haustead agreed that if Landbank had
ascertained from council staff that they thought the Landbank
site was superior and would be recommending it to Council,
Landbank would have been less likely to negotiate or, at the
least, less generous in the terms it would agree. But he said
they were never privy to that information. Despite his direct
involvement on behalf of Landbank, Mr Haustead said he only
became aware the City Planner had in fact recommended and
pointed out the greater merits of the Landbank proposal two
weeks before giving evidence when he was interviewed by an
officer of this Commission.
12.4.8
Mr Haustead recalled that when someone inquired at
the meeting about the reasoning behind the suggestion of a
joint proposal they were told there were two developers in the
area and both deserved or had earned some right to have a
shopping centre. Mr Haustead said he had heard that
argument before although, significantly, it had been put by
developers. The proposition is that a developer who has
developed a substantial area of residential land has earned
the right to have a commercial development. That proposition
may have some application where there is a choice to be
made between an applicant who has developed the
surrounding residential land and one who has not, but it clearly
cannot apply in a situation where both developers have been
involved in developing the residential area and are therefore
on an equal footing when it comes to any commercial
development in the area. Mr Haustead agreed with that
distinction.
12.4.9
Mr Haustead also said Landbank’s representatives
were advised at the meeting that only one application would
be successful. He said he was given the clear impression the
successful application more than likely would not be
Landbank’s. Mr Haustead believed it was Mr Drescher who
put that to Landbank and that he conveyed the impression it
was the view of the Town Planning Committee. Mr Haustead
said they did not ask the planning staff what view they held of
the respective merits of the applications or the
recommendation they would make to Council. He added “(T)o
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be honest, we may have held the view that it did not matter
what view the planning staff put forward, anyway”.
12.4.10 If Mr Haustead’s evidence on this issue is correct,
then the planning staff were purporting to act as messengers
of the Town Planning Committee, a situation not supported by
the minutes of the Town Planning Committee meetings or the
resolutions passed by the committee. It suggests that the
Planning Department staff were pursuing their own objectives
but attributing responsibility to the committee and keeping no
record of their dealings with the two developers which could
reflect the true position.
12.4.11 It is not clear from Mr Haustead’s evidence when
Landbank was made aware of the full implications of council’s
suggestion in the letter of 30 March 1987 that the applicants
consider a joint proposal. The impression Mr Haustead
conveyed was that it occurred at the first meeting. However,
when his account is considered with the documentary
evidence, it appears more likely that Landbank realised over
the whole course of dealings with council staff and not
immediately at the first meeting that they had to reach
agreement with NWE. Mr Haustead’s letter to Mr Maddestra of
8 December 1987, outlining Landbank’s dealings with
Mr Donofrio, supports that conclusion. Mr Haustead recalls
that Mr Donofrio had an option to buy the NWE land and that
Mr Donofrio held discussions with Landbank. Mr Haustead
asserted that his letter of 8 December 1987 contained an
accurate account of his dealings with Donofrio. He agreed
that if Mr Donofrio had an option to purchase the NWE site he
would be standing in the shoes of Mr Hinchcliff and NWE, and
if Landbank was obliged to negotiate then, in that event, it
would need to negotiate with Mr Donofrio.
12.4.12 Mr Haustead agreed that if there had been a
perceived need to reach agreement at that time, Landbank’s
reaction to Mr Donofrio would have been different. It follows
that as at 8 December 1987, Landbank had not reached the
point where they believed they had to reach an agreement with
NWE if they were to have a commercial development at
Beldon. I conclude that Landbank came to the realisation over
time that it had no option but to negotiate an agreement. It
must, however, have been apparent to the Landbank officers
from the information provided to them by council planning staff,
first, that the City had prejudged the matter before proceeding
to a proper assessment of the respective merits of the
applications and, secondly, that Council intended to decide the
issue on something other than planning grounds.
12.4.13 Mr Haustead was asked why no officer of Landbank
raised a concern with Council or anyone else that their
application was not being dealt with appropriately or, arguably,
in a fair manner. Mr Haustead explained that if Council did not
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wish to initiate a rezoning, Landbank had no right of appeal,
nor did they believe there was any other mechanism available
to them to deal with a situation where Landbank was not
getting a fair hearing. He said the possibility of making a
complaint was not discussed because they did not believe any
such action would succeed. It seems Landbank decided to
make the best of a bad situation.
12.4.14 It was suggested to Mr Haustead that, as a result of
council’s actions, Landbank negotiated a financially
disadvantageous agreement. He agreed that Landbank sold a
portion of its land at a lesser value consistent with a residential
zoning. He also agreed that if their application had been
approved they could have sold it at a greater value consistent
with the commercial zoning. However, Mr Haustead raised
what he described as the “missing aspect”; namely the original
application was approximately half the gross leasable area of
the site that was finally approved. It appears the increase in
area came about as part of the negotiation. According to
Mr Haustead it was Landbank’s idea, probably on the advice of
Maddestra and Partners, that if they had to reach agreement
with NWE they would require the size of the centre to be
increased to maximise the commercial development on the
site. Landbank’s desire to overcome the financial detriment of
being forced to sell to NWE a portion of their soon to be zoned
commercial land at residential value is understandable but the
proprieties of such a trade-off require some consideration.
12.4.15 Council’s obligation is to approve the creation of a
commercial centre where such a centre can be justified and to
only approve a development of a size that can be justified to
fulfil community needs. Council subsequently approved the
larger site. That action either could not be justified and was
improper or it was justified and would have been justified on
Landbank’s application alone. They are the only two options.
It would certainly not be proper for the Council to approve a
site in excess of that justified in the interests of the community
for any reason other than to encourage or coerce a settlement.
Mr Haustead appears to have clearly understood that, under
the joint proposal, Landbank would be permitted to increase
the retail floor space of the development beyond what could be
justified on the basis of community needs at that time. That
view is supported to some extent by other witnesses who said
the centre initially struggled for commercial viability.
Mr Haustead said they arrived at the maximum area for the
joint proposal by asking Mr Maddestra how far they could
increase the area before it became ridiculous.
12.4.16 Mr Haustead said Landbank’s officers had “a lot of
trouble with that” but, although they thought it was
inappropriate, they had been told quite clearly it was “that” or
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nothing. Mr Haustead agreed that Landbank was held to
ransom by the City of Wanneroo and they paid up.
12.4.17 Mr Haustead recalls a second meeting where the
negotiations concluded. He was unable to specify the date of
the meeting and did not attend but, to his knowledge, it was
attended by Mr Curtis, Dr Bradshaw and Mr Hinchcliff.
Mr Haustead said he understood that, at the meeting,
Landbank was given what it asked for namely an increase in
floor space, provided they entered into the agreement with
NWE. He said Landbank’s site was eventually sold for
approximately $6 million. Mr Haustead said that if the original
application had been approved, the site would have raised
only a little over half that amount. It was for that reason
Mr Haustead asserted that Landbank’s agreement with NWE
did not result in financial detriment to Landbank. In my
opinion, Mr Haustead’s justification, while commercially
practical, misses the point.
12.4.18 There was another aspect to the agreement between
Landbank and NWE - a condition limiting the use to which the
NWE site, Lot 656, could be put. According to Mr Haustead,
NWE wanted the widest possible use and Landbank wanted to
limit the use as much as possible. He said there was much
discussion about a mechanism to ensure the site was
contained to the uses ultimately agreed upon and that there
would not be a rezoning later to permit a more extensive use.
To that end, Landbank tried to reach agreement with the City
that they would not permit any further change to the zoning or
permitted uses under the town planning scheme. There was
an exchange of letters between Landbank, NWE and the City
which sets out the conditions agreed upon. Mr Haustead said
Landbank understood from the council planning staff that the
Council would not permit a change at a later date.
12.4.19 One of the ways in which Landbank hoped to ensure
Council did not later allow a change to the permitted uses was
to have the uses incorporated into the town planning scheme
rezoning amendment. Mr Haustead said Landbank officers
were, however, aware there was nothing more than a
gentleman's agreement to prevent the Council from approving
a further rezoning immediately after approval of the joint
application. Later, Mr Haustead became aware of the worth of
that gentleman’s agreement with the Wanneroo council.
Mr Carl Curtis
12.4.20 Mr Curtis said he always had a plan for a shopping
centre on Landbank’s site but had been told informally by a
number of consultants that such a centre would not be
approved on planning grounds. He said he became aware
from sources outside Council that NWE were interested in
establishing a medical centre and shopping centre in the area.
Mr Curtis said he then decided it would be best for Landbank
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to submit an application, for the two applications to go forward
together and for Council to decide on the merits which of the
two sites was better. To this extent, Mr Curtis confirms
Mr Hinchcliff’s recollection that NWE were the first to raise the
issue of a commercial site. While Mr Curtis thought it would
be opportune for both proposals to be considered together,
there is no suggestion he was contemplating any kind of joint
proposal.
12.4.21 For these reasons, Mr Curtis said he was not
surprised to learn in the letter from the City of Wanneroo to
Maddestra and Partners of 30 March 1987 that NWE had
lodged an application. He said he also thought the request to
submit further details was, under the circumstances, fairly
standard. Further, he said it was clear to him from the letter
that there was no possibility of both sites being approved.
Mr Curtis described the suggestion in the City’s letter that
Landbank contact NWE with a view to submitting a joint
proposal as “interesting”. He said he had an open mind and
was prepared to discuss the matter but initially had no idea
what joint proposal would be possible. He said such a
suggestion was not normal and had never occurred in his
experience before nor has it since.
12.4.22 Mr Curtis was surprisingly resistant to the
proposition that, in the circumstances of this case, there was
no scope for a joint proposal. He asserted that there was an
option for a joint proposal open even where the parties did not
own adjoining land but he was not able to explain the nature of
that option. Mr Curtis finally agreed there was never a
possibility of physically joining the sites together but he went
on to say that “commercially, there were ways of looking at it”.
Those ways seemed to reduce to either Landbank selling its
land to NWE or NWE selling its land to Landbank, neither of
which are joint proposals. Mr Curtis concluded that a joint
proposal was “a centre that everyone has or both parties have
an interest in” which, of course, begs a number of questions.
Why was such an arrangement being encouraged; in whose
interests was it being encouraged; and, more importantly for
present purposes, why would Landbank consider such a
proposal? It became apparent from Mr Curtis that the answer
to the last question was that the planning staff made it clear to
Landbank that a joint proposal was their only option.
12.4.23 Mr Curtis said that following the letter of 30 March
1987 he organised a meeting with council planning staff. He
recalled it was attended by himself, Mr Maddestra,
Mr Drescher, Mr Haustead and possibly Mr Thompson. He
said Mr Hinchcliff did not attend the first meeting. Mr Curtis
also said there was a second meeting between himself,
Mr Hinchcliff and Mr Maddestra but there was no resolution
principally because Landbank believed it had the better site.
370

He said Landbank held that view for a number of reasons,
including the location and the fact that it was larger. Mr Curtis
did not recall any meeting where council staff, Landbank
officers and Mr Hinchcliff were all present but he conceded
such a meeting may have been held. Since both Mr Haustead
and Mr Maddestra recall such a meeting, I believe Mr Curtis is
probably mistaken on the point.
12.4.24 Mr Curtis said there were a number of meetings
between Landbank and NWE over a twelve month period. He
said a land swap was suggested but he did not think the NWE
land was a good site for Landbank to acquire. Mr Curtis said
that, at times, Landbank attempted to push its own application
forward for consideration by Council particularly at times when
negotiations with NWE were stalled. Mr Curtis described
those attempts as a negotiating technique. He said he
eventually formed a view as to how much he was prepared to
give to NWE to settle the matter and agreed to sell part of
Landbank’s land to NWE at current market rates for residential
land. Mr Curtis said he was “pretty happy with the
arrangement we came to” but the reasons for his satisfaction
are not immediately apparent. Despite holding the better
located and larger site, Landbank sold for $170,000.00 land
which soon after the rezoning was sold for $350,000.00 and
which Mr Richard Tay was prepared to buy for $550,000.00.
12.4.25 Mr Curtis said his only contact with Dr Bradshaw in
relation to these negotiations was after agreement had been
reached with NWE. He said he and Mr Maddestra had a
meeting with Dr Bradshaw at Dr Bradshaw's surgery where he
advised Dr Bradshaw of the discussions he had held with
NWE and the agreement negotiated. Mr Curtis said the
meeting was at his instigation and Mr Hinchcliff was not
present. According to Mr Curtis Dr Bradshaw was known in
development circles as “the power broker in Wanneroo” who
made things happen. He did not appear to have been
surprised that the joint proposal was being put before
Dr Bradshaw for approval. Mr Curtis said the meeting with
Dr Bradshaw was limited to telling him the terms of the
agreement, asking him what he thought and being told by
Dr Bradshaw words to the effect "(T)hat's a sensible way of
looking at things”.
12.4.26 That is Mr Curtis’ account of how Landbank and
NWE reached a resolution of the issue to the satisfaction of
Council. The reasons behind that resolution are, however,
more complex. Mr Curtis said that during one of the meetings
attended by council staff, possibly the first one, a council
officer said something to convey to him that neither application
would succeed if there was no agreement and that Council
also held that view, not just council staff. Mr Curtis said he
also believed planning staff, in their efforts to get the two
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parties together, were conveying that they were probably
favouring the NWE application although they never actually
said they favoured NWE's separate proposal over Landbank’s.
Mr Curtis said that at no stage did council staff indicate that
Landbank’s application was considered superior. He said if he
had known the Planning Department was recommending
support for Landbank’s application he would not have reached
the agreement he did with NWE. Mr Curtis said if he had
known that he did not think there would have been any
negotiations at all. He said that over the twelve month period
of negotiation it was made clear to him by planning staff that
Landbank would not get its land rezoned and that Landbank
and NWE both stood to lose a development site unless they
achieved some sort of joint proposal.
12.4.27 Mr Curtis said he was never given an explanation as
to why the matter could not take its normal course but it is not
clear whether he ever inquired. He also described that stance
by Council as “interesting” but agreed it was improper.
Mr Curtis was asked what action he took as the acting director
of a government agency who had become aware that an officer
or staff of a local government agency were acting improperly.
He replied that he requested a meeting with the Town
Planning Committee to put Landbank’s case that they had the
better site but that request was rejected. It is, however,
apparent from the Town Clerk’s letter to Mr Maddestra of 10
March 1987 that the request for a deputation was made and
refused before the suggestion of a joint proposal was first
raised in the letter of 30 March 1987. That request could not
be regarded as action taken in response to Council’s improper
proposal. Mr Curtis was asked again what action he took and
he said he had further meetings with council staff. It is clear
he made no complaint to those council staff.
12.4.28 Mr Curtis would not accept the proposition that
Landbank was being forced to negotiate. He insisted it was
being invited to negotiate but at the same time agreed that on
planning grounds the only decision for Council was which of
the parties was able to provide the better shopping centre for
the community. Mr Curtis also agreed that Landbank was
effectively being told it could not proceed with a perfectly
proper rezoning application until it did what Council wanted it
to do. He said it was not conduct he would condone but it is
clear that is exactly what he did. Mr Curtis did not agree but
when he was again asked to explain what action he took he
said “I continued to negotiate obviously or discuss with council
staff over a long period of time ... I kept negotiating, kept
putting in proposals.” I do not accept that continuing to
negotiate towards a resolution constitutes any kind of
complaint against or action to remedy the totally unacceptable
situation in which Landbank had been placed. Mr Curtis was
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not only condoning the conduct he said he saw as improper,
he was actively participating. Mr Curtis may well have been
concerned about the commercial consequences of making a
formal complaint to Council or the Department of Local
Government but, if he was, he did not offer that explanation to
this Commission.
12.4.29 When Mr Curtis was pressed on his failure to
complain about the way in which Landbank was being treated
he disputed the conduct was improper or that he had ever said
it was but the transcript clearly shows his agreement with that
proposition. He also said he believed, based on his
experience, that it was all part of the negotiations that occur
with councils over rezonings, apparently forgetting he had told
the Commission not long before that he had never been
involved in such a negotiation, either before the Beldon
application or since. There is, of course, no basis for
comparison between the situation here and the normal
negotiations that occur between developers and councils over
rezonings where developers trade off land for parks or other
amenities for the good of the community in exchange for
approval to undertake a development. In this case the council
staff were not negotiating on behalf or for the good of the City
or ratepayers. The negotiations were instigated by the
Council, held between two competing developers and with no
conceivable benefit for the community at stake.
12.4.30 Mr Curtis’ response to this criticism of his conduct
was to assert that he entered into the deal because he was
being a realist. That was possibly a compelling reason but
Mr Curtis went on to claim he was never interested in a
medical centre anyway, he was only interested in a shopping
centre and, at the end of the day, Landbank got what it
wanted. In fact a medical centre was part of Landbank's
application from the outset. Further, Landbank did not intend
to construct anything. All it wanted and proposed to do was
rezone and sell the site for as much money as possible. A
shopping centre rezoning was simply the best means of
achieving that end, while at the same time providing the
community with a service it would otherwise not have.
12.4.31 Mr Curtis also disputed there was any loss to
Landbank arising from the negotiated agreement. He said the
land with its residential zoning was worth $120,000.00 and,
following rezoning, it sold for $6 million which was, of course, a
large profit for the State of Western Australia. In those
circumstances, he described the decision to negotiate as a
good commercial decision. Certainly if the choice is a
negotiated agreement or no rezoning then that is the case.
However, the fact remains that if Landbank had been permitted
to undertake the development alone, as it was entitled to do,
the profits for Landbank would have been even greater. The
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only way in which Landbank could in fact have received a
financial benefit from the agreement was for it to be allowed to
increase the size of development beyond the level which could
reasonably be justified and would otherwise have been
allowed. That explanation would also explain Mr Curtis’
attempts to justify Landbank’s decision to negotiate, why he
made no complaint and why he reached a settlement with
NWE.
12.4.32 Mr Curtis said Landbank would have been looking to
increase the retail floor space by as much as the area would
take and could be justified in terms of the needs of the
community and he was fairly sure there would have been
discussion about increasing the floor space for the Landbank
site. However, he could not remember whether an increase
was suggested by Landbank as part of the negotiation or by
the council staff. Mr Curtis was unable to say how or why the
retail floor space for Landbank’s application almost doubled
between the lodging of the initial application and the
negotiated settlement.
12.4.33 Despite his best efforts and every opportunity,
Mr Curtis was quite unable to justify his decision to participate
in negotiations with NWE and the City and to enter into a
negotiated agreement. He must have been aware of the
improprieties involved and of the need to resist the pressure
under which he and the agency for which he was responsible
were being placed. Mr Curtis was quite unable to explain his
participation in a most improper transaction but in giving his
evidence refused to make any concession that could place him
in a poor light. I have little confidence that Mr Curtis was
genuinely attempting to assist the Commission in reaching the
truth of the matter.
Mr Dominic Maddestra
12.4.34 At all material times, Mr Maddestra was the senior
partner of Maddestra and Partners and the person principally
responsible for handling Landbank's application. He did not
profess to have more than a sketchy recollection of the
application.
12.4.35 Mr Maddestra said he was first asked by Mr Curtis of
Landbank for an opinion on the chances of obtaining a
rezoning of their Eddystone Avenue land for a shopping
centre. Mr Maddestra said the factors involved in that exercise
included the number of people affected, the current availability
of that type of service and whether the available land was
sufficient for the type of development proposed. He said he
advised Landbank they had a reasonable chance of success
with an application. Mr Maddestra said the process usually
involved contact with an officer from Wanneroo council’s
Planning Department to discuss the nature of the development
proposed but he was not able to recall who that officer was in
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this case. He said he would not expect the planning staff to
keep his inquiry confidential since the issue of whether there
were any other similar proposals for the area was invariably
raised with council staff by any interested party.
12.4.36 Mr Maddestra had no recollection of being advised,
prior to the letter of 30 March 1987, that there was a
competing application. Mr Maddestra said he carried out
inquiries and concluded there was no justification on planning
grounds for approval of both the proposed developments. In
his opinion two such centres would have over-catered for the
shopping needs of the area. Mr Maddestra’s said if there was
sufficient demand for only one centre and two proposals he
would expect Council to consider both but make a decision
based on the best interests of the community.
12.4.37 In relation to the joint proposal suggestion contained
in council’s letter of 30 March 1987 Mr Maddestra recalls his
client saying he had organised a meeting with NWE. He does
not recall being asked for his opinion or advice concerning the
joint proposal suggestion. It seems Mr Curtis took on the
primary role of pursuing the suggestion of a joint proposal.
Mr Maddestra said that, as a planning consultant, the only
feasible alternative for Council from a planning viewpoint was
to select the best location. He said the only possible joint
proposal was for joint ownership of one or other of the sites.
Mr Maddestra agreed that the letter from Council of 30 March
1987 suggested the matter would be dealt with on other than
planning grounds. He said he based that view on the belief
that if the matter was going to be considered on straight
planning grounds Landbank, which had the far superior site,
should not have been sent council's letter of 30 March 1987.
Mr Maddestra put it this way:
“....my view was that this site was the best in that locality so
therefore as soon as we then get a letter to say that we
should look at an alternative proposal, perhaps a joint
proposal, then at that point I became aware that it was
going to be determined not necessarily on planning
grounds alone.”
Mr Maddestra did not, however, contact anyone at Council
about his conclusion. He said it was “par for the course”;
that sort of thing happened often in many local authorities.
12.4.38 Mr Maddestra’s next recollection after receipt of the
letter of 30 March 1987 was being asked by Mr Curtis to attend
a meeting attended by Mr Hinchcliff who was not previously
known to him. He could not remember whether he advised his
client on the merits of becoming involved in these sorts of
negotiations but he does not seem to have been asked for any
such advice. Mr Maddestra was not taking a large part in this
aspect of Landbank’s application. Mr Maddestra only recalls
one such meeting which was the first. He believes only he,
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Mr Curtis and Mr Hinchcliff were present. He said the meeting
was “generally a little bit of chest thumping more than anything
else” with no resolution at the end. Mr Maddestra said he
understood there was to be some further contact between
Landbank and NWE but he did not think he was to be included
in further discussions. He said the reason was that it was not
a planning but a commercial issue. That quite valid comment
again raises the question of why the planning staff of the City
of Wanneroo maintained their involvement in the matter.
12.4.39 Mr Maddestra was asked for his views on the
persuasiveness of the submissions made by Mr Hinchcliff in
support of NWE’s application in his letter to the City of
Wanneroo of 29 September 1987. He said he believed the
points outlined would not have swayed the balance in favour of
NWE on planning grounds. Mr Maddestra also agreed that all
the points raised by Mr Hinchcliff applied equally to
Landbank’s application.
12.4.40 Mr Maddestra recalled there being an increase in
the retail floor space of Landbank's application between
January 1987 and January 1988 but he could not recall the
circumstances in which that increase occurred. He could not
recall ever being told or hearing that Landbank would be
permitted to increase their floor space, retail or non-retail, in
return for reaching agreement with NWE. On Mr Maddestra’s
account, by that stage of the proceedings he was not really
involved in the negotiations. Mr Maddestra said he was
subsequently advised by Mr Curtis that Landbank had, or was
in the process of reaching, an agreement with Mr Hinchcliff.
He has little recollection of the final terms of the arrangement
between Landbank and NWE.
12.4.41 Mr Maddestra was able to corroborate Mr Curtis’
account of the meeting with Dr Bradshaw. He said he was
fairly certain Mr Curtis told Dr Bradshaw that some form of
arrangement had been reached and that Dr Bradshaw
indicated his approval or acceptance of the proposal.
Mr Maddestra does not recall Mr Drescher being there,
although he was listed in Maddestra and Partners’ account to
Landbank as having attended the meeting.
12.4.42 Mr Maddestra was questioned about the merits of a
joint proposal in the circumstances relating to Landbank’s
application. Consistent with his view of the planning aspects,
he said the benefit to Landbank of entering into an
arrangement with a competing developer to share a portion of
its site was "that if it didn't enter into an arrangement it would
receive zero increment in value by not getting the site rezoned,
notwithstanding that it was the best one". Mr Maddestra could
not think of any other reason for Landbank to enter into such
an agreement. Mr Maddestra quite rightly observed that there
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is always a risk that Council will not make a decision on
planning grounds.
12.4.43 Mr Maddestra also rightly stated that the extent to
which a party would be prepared to compromise would depend
on what they thought of their chances of success on their own.
It is difficult then to see why no one asked the council planning
staff their view of the respective merits of the two proposals.
Mr Maddestra said he did not do so because by that time his
client had, without consulting him, formed the opinion that a
compromise was a prerequisite to furthering their proposal.
He said that as their planning consultant he believed, on the
information available to him, it was in Landbank’s interests to
negotiate an agreement with NWE because it removed the
commercial risk factor. He said he was therefore not surprised
or concerned when Mr Curtis told him Landbank was going to
compromise with NWE. However it was because of the letter
from Council of 30 March 1987, and its suggestion of a joint
proposal, that the risk factor arose.
12.5
The Evidence: Mr Donofrio and Mr Ottilini
12.5.1
There is support for the Landbank staff’s account of
the pressure placed upon them to negotiate with NWE and
Mr Drescher’s role in that exercise in the evidence of
Mr Robert Donofrio and Mr Leo Ottilini.
12.5.2
Mr Donofrio was the real estate agent and land
developer who, together with his partner, Mr Ottilini, made an
offer to purchase NWE’s site on the corner of Priscilla Avenue.
He said that a real estate agent from Raine and Horne,
Mr Greg Brehaut, told him that Landbank and NWE were, at
that time, making applications to Council for commercial
developments on their respective sites. Mr Donofrio said
Mr Brehaut encouraged them to make an offer of the NWE
site. Mr Donofrio said he and Mr Ottilini approached
Landbank with a view to negotiating some form of agreement
with them. In fact, when they made an offer for the Priscilla
Avenue site, it was conditional on them reaching an agreement
with Landbank. Mr Donofrio said Mr Brehaut told them
Dr Bradshaw had an option on the property from NWE and
understood it was to him that the offer was made. He said he
and Mr Ottilini only ever spoke to Mr Brehaut and did not ever
get a copy of the offer they believe was submitted.
12.5.3
It appears that the approach may have arisen from
Mr Donofrio’s conversations with Mr Drescher. Mr Donofrio
said he spoke to Mr Drescher who told him that “because the
Whitfords Estate as well as LandCorp were both making
applications to have a shopping centre, unless the two parties
come to some agreement he would not rezone either of them”.
Mr Donofrio said that was the reason they included the
condition about reaching agreement with Landbank into the
offer to purchase. Mr Donofrio was also quite certain
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Mr Drescher did not say only one of the sites would be
approved but, rather, they had to come to an agreement or
there was likely to be no rezoning.
12.5.4
Mr Donofrio said he did not speak to any councillor
about the matter and denied having any contact with
Dr Bradshaw. He said all his information on the requirement
that an agreement be reached came from Mr Drescher. I note
also that Mr Donofrio and Mr Ottilini both formed the view that
the Landbank site was the better of the two which was a factor
they took into account when they made their offer and when
they spoke to Landbank. Mr Donofrio said they were so aware
that Landbank had the better site that they were prepared to
accept the lesser, non-retail, zoning as part of their
arrangement with Landbank.
12.5.5
Mr Donofrio’s evidence on the arrangement that was
proposed differed from other witnesses. He disputed that they
made Landbank an offer for their land; he said they did not
want it and could not afford it. His recollection of the proposal
was that the parties should agree on separate types of
commercial zonings for their respective properties, namely
Landbank to have the retail zoning for their site and he and
Mr Ottilini would have the non-retail or “other commercial” on
what was then the NWE site. Mr Donofrio was sure they did
not negotiate with Landbank for a joint rezoning over
Landbank’s land.
12.5.6
Mr Donofrio’s recollection on this point is different
from Mr Haustead and also from Mr Ottilini. While that must
cast some doubt on the accuracy of Mr Donofrio’s recollection,
generally his evidence of what he was told by Mr Drescher
about the prospects of rezoning is supported by Mr Ottilini’s
recollection of what Mr Donofrio told him about the matter at
the time. Mr Ottilini is, of course, only recounting what
Mr Donofrio told him, not anything he was personally told by
Mr Drescher, but the accuracy of his recollection is reinforced
by the conduct of Mr Donofrio, Mr Ottilini and the Landbank
staff. In circumstances where Mr Donofrio and Mr Ottilini
considered Landbank had the better site, there had to be a
good reason why they would believe Landbank would
negotiate with them a land swap, a land purchase or any other
transaction.
12.5.7
Mr Ottilini said Mr Donofrio told him he had a
meeting with Mr Drescher and another officer from the City of
whose identity he was unaware. Mr Ottilini said this:
“The information that was passed back to me was that ... an
agreement had to be reached because he wasn’t going to
let the two of them go through council or he wasn’t in favour
of it.”
Mr Ottilini was pressed as to whether he was told that only
one or neither of the applications would succeed unless
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agreement was reached. He eventually gave the following
answer:
“I think - you know, all that comes to mind is that when
Robert and I got together or he phoned me or I phoned him
was, “Yeah, what’s got to happen is we’ve got to get
together with this other crowd.”
When Mr Donofrio’s version was put to Mr Ottilini he gave
the following answers:
“Mr Donofrio in his evidence said that he was told by
Mr Drescher that Mr Drescher would not rezone either of
the areas of land unless the two parties came to some
agreement?---Mm.
Now, you’re nodding. Is that your recollection of what you
were told?---I would say so, yes, and that stands to
reason.”
12.5.8
It is clear from Mr Ottilini’s evidence that he
understood an agreement would have to be reached with
Landbank and it was for that reason a meeting was set up.
Mr Ottilini described the meeting as “pretty heated” and
Landbank’s staff as “headstrong”. Mr Ottilini said he was well
aware it was in Landbank’s interests to retain as much of their
land as possible and not to swap or sell any of it. He was
asked:
“So what was your bargaining tool?---Well, we told them
flatly, ‘You won't get it rezoned unless we come to an
agreement’.
Why did you tell them that?---Because of the meeting that
Robert had with Oscar Drescher who told him that unless
we come to an agreement between the two lots - and to me
that agreement meant one or the other dropping out of the
race.”
That observation by Mr Ottilini further supports
Mr Donofrio’s version of the information he was given by
Mr Drescher. Mr Ottilini recalled that a land swap was put
forward as a way of achieving agreement. He said
Landbank did not put forward a proposal of any kind.
12.5.9
Mr Drescher said he did not recall speaking to
Mr Donofrio. Since he did not make a practice of keeping
notes of conversations with developers, there is no record to
assist in determining the true position. Mr Drescher disputed
he told Mr Donofrio that neither site would be rezoned unless
an agreement was reached and could not think of anything he
said that could have been so misconstrued. However, since
Mr Drescher did not even recall the conversation, his denial is
not of much weight. He said he believed he would have said
that at the end of the day the City would make a decision.
That piece of information would hardly be of use to them as a
bargaining tool as Mr Ottilini suggested; he and Mr Donofrio
certainly did not have any others.
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12.5.10 I accept the evidence of Mr Donofrio and Mr Ottilini
as wholly truthful to the best of their ability and, given the
lapse of time, essentially accurate. There was nothing in their
demeanour to cause me concern as to their truthfulness.
There is no reason for them to mislead the Commission; they
clearly have nothing to hide and no reason to hold any animus
towards Mr Drescher. If their failure to complete the purchase
made them angry or bitter in any way their ill-feeling would be
directed towards Landbank, Mr Brehaut or Dr Bradshaw and
not Mr Drescher. In any event, neither witness displayed any
ill-feeling towards any party. It is also clear they have not
colluded or rehearsed their evidence in any way since there
are a number of discrepancies between their accounts. The
evidence of Mr Donofrio and Mr Ottilini was direct evidence of
coercive tactics on the part of Mr Drescher, in order to effect a
settlement between the parties involved in rezoning the two
areas of land.
12.6
The Evidence: Council Witnesses
Mr Oscar Drescher
12.6.1
Mr Drescher’s conduct in this matter must be
assessed in the light of his relationship with Mr Hinchcliff.
Mr Drescher claims the relationship is an irrelevant factor but,
having heard the evidence, I do not believe that to be the
case. In my opinion, Mr Drescher’s relationship with
Mr Hinchcliff not only affected his own conduct but also had an
impact on the conduct of the Planning Department of the City
as a whole.
12.6.2
Mr Drescher admits he knows Mr Hinchcliff very well.
He said he has known him from the time Mr Hinchcliff first
came to Perth in 1977. Mr Drescher described the relationship
as close; they socialised together, enjoyed business lunches
together and they even went on fishing trips in the north of the
State together. What may have started as a relationship of
council officer and developer clearly developed into a close
friendship.
12.6.3
In 1985 NWE, through Mr Hinchcliff, provided
Mr Drescher with accommodation in central London for
approximately one week which constituted, on any calculation,
a significant financial benefit to Mr Drescher. Mr Drescher
said he did not have a problem with accepting such a benefit
from a developer whose financial interests were, and would in
the future be, affected by decisions he and the staff of his
department in the City of Wanneroo made. He said he did not
believe accepting accommodation from NWE compromised
him as City Planner. If that belief was honestly held, which I
doubt, it was entirely misconceived.
12.6.4
Mr Drescher said he never considered the question
of conflict of interest and the question of the perception of bias
never crossed his mind. He did not think it was necessary to
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delegate NWE’s application to someone else and not involve
himself at all. Mr Drescher believed he was above any
question of bias or conflict of interest. He said he avoided
being biased in favour of people he knew well by making sure
that everything required for their application was there and the
application was complete. This extremely superficial view of
his responsibility of course overlooks the fact that town
planning is not an exact science. Many recommendations
involve matters of opinion and there is always a degree of
discretion involved. There will consequently always be a risk
that Mr Drescher would be unwittingly partisan. Mr Drescher
attempted to explain away that risk by suggesting he was
probably harder on Mr Hinchcliff than he was with most
developers. There are at least two obvious problems with that
approach:
(a)
The public do not know Mr Drescher was being
harder on his good friend. It does not resolve the issue of
the perception of a conflict.
(b)
It is not a proper or satisfactory way for Mr Drescher
to discharge the responsibilities of City Planner. It
disadvantages NWE and there is no reason why that
company should be dealt with more harshly simply because
Mr Drescher has an association with its manager.
12.6.5
Even Mr Drescher agreed it was not appropriate to
deal with people in Mr Hinchcliff’s position more harshly. He
was unable then to explain why he continued to conduct
himself in that way but, when pressed on the point, he
attempted to assert that the decisions were actually made by
others. He was asked:
“Why should you be harder on this person whose company
is entitled to be dealt with fairly and impartially by the
planning staff of the city?---Generally, as I indicated, the
evaluations are carried out by others and at the end of the
day if it is within the general parameters, I accept that.”
12.6.6
That explanation does not accord with the evidence
of other planning staff, nor even of Mr Drescher himself, as to
the system which operated within the Planning Department.
Mr Drescher may delegate the work but he does not delegate
the power or responsibility. Every single report that issues
from his department does so over Mr Drescher’s signature. He
presents the planning reports to the committees and to
Council. He is the only City planning officer present.
Mr Drescher said that when an application is lodged with the
City it is assigned to a planning officer and that officer is
answerable to Mr Drescher. Notwithstanding such an
assignment, at any time an applicant who has a sufficiently
strong personal relationship with Mr Drescher can contact him
directly and discuss their matter with him. On occasion, that
contact extends to meetings with Mr Drescher. Even
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Mr Thompson agreed that ultimately every report is the City
Planner’s report and it contains Mr Drescher's view which may
or may not be the original draftsman’s view. Obviously, in
Mr Drescher’s absence, an Acting City Planner performs the
same function.
12.6.7
The whole structure of the Planning Department
gave Mr Drescher total control over all decisions made, the
ability to intervene whenever he chose and the unique ability
to determine what information the Town Planning Committee
and Council received on planning matters with a
corresponding ability to influence their decisions. Mr Drescher
presided over a structure which precluded him from absolving
himself from responsibility by asserting that reports were
drafted by someone else. It was also not a structure designed
to deal with conflicts of interest on the part of senior staff.
Mr Drescher would say the structure did not need any such
provision. I disagree.
12.6.8
Mr Drescher conceded that his staff were capable of
handling this matter without any intervention on his part.
When he was absent that is exactly what would occur. This
was not a situation where Mr Drescher possessed certain
expertise that was required to resolve the matter. He could
have openly and in writing referred the NWE application to his
deputy or another senior officer and made it clear he wanted
nothing more to do with it and did not propose to intervene in
any way. Mr Drescher simply chose not to adopt that course.
His failure to do so reflects either a surprising lack of
awareness of the need for ethical accountability on his part or
a deliberate course of conduct.
12.6.9
Mr Drescher asserts he made no secret of his
relationship with Mr Hinchcliff. That may or may not have
been so informally but Mr Drescher’s long term friendship with
Mr Hinchcliff was not raised in any memorandum, report or
other document and was never brought to the attention of any
councillor. Most importantly, at no stage during his dealings
with Landbank officers did he advise them of the close
personal relationship he had with the manager of their
competitor. The obligation on Mr Drescher is certainly higher
than simply acknowledging a relationship if questioned. It is
quite obviously not sufficient for Mr Drescher to himself be
aware or believe he is acting fairly. Mr Drescher’s evidence on
the point was so inconsistent with his longstanding occupancy
of a very senior position in local government that I cannot
believe it was sincere. Mr Drescher was being disingenuous.
12.6.10 It is, of course, not improper for Mr Drescher to have
a developer as a friend. However, his close personal
relationship with Mr Hinchcliff, the manager of a developer
doing business in Wanneroo, created a potential conflict of
interest. When Mr Drescher involved himself or allowed
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himself to become involved in a matter which affected the
interests of his friend an actual conflict of interest arose which
was of itself highly improper. As soon as Mr Drescher became
aware of NWE’s application he had a duty to take active steps
to make the conflict of interest known and to formally
disassociate himself from the matter. His failure to do so was
improper, as I am sure he was aware. Such failures bring
local government into disrepute and create a breeding ground
for corruption. The extent to which Mr Drescher involved
himself in the NWE and Landbank applications and the degree
of pressure he applied to the parties give rise to even greater
concern.
12.6.11 Mr Drescher said he was not sure whether the
Landbank or the NWE application came first but believed there
would have been discussions with planning staff before the
formal application or written request for consideration. He said
he had no specific recollection of any discussion with NWE but
said he probably did discuss the matter because he negotiated
with all applicants. Mr Drescher also said he was sure he
would have told Mr Hinchcliff of Landbank’s application and
encouraged him to lodge an application. He would not confirm
the proposition put to him by Dr Bradshaw that one of the
planning reasons given for bringing the two parties together
was that one had come in before the other but the second one
had the preferable site. Mr Drescher said the order in which
the developers applied had no bearing on his suggestion that
they combine.
12.6.12 Even Mr Drescher agreed that in the normal course
of events, when two competing applications were received, a
recommendation would be made between the two as
expeditiously as possible and then Council would make the
appropriate decision. All that was required was sufficient
information on which to make the decision. As to the
respective merits of the two applications Mr Drescher said that
in the opinion of the planning staff the 540 m2 retail floor space
proposed for NWE's application was adequate for a local
shopping centre although it would be a very small local centre.
In answer to a question by Dr Bradshaw, Mr Drescher
conceded there were in the City of Wanneroo other smaller
viable commercial sites and that in planning terms there was
no absolute minimum size for a shopping centre. However, it
was apparent from the remainder of Mr Drescher’s evidence
that the best that could be said for the NWE proposal was it
“could have survived”.
12.6.13 Mr Drescher made it clear he considered the
Landbank site to be the better of the two, which view was
consistent with the reports he provided to the Town Planning
Committee and Council at the time. One of the reasons he
gave for that view was that the Landbank site was strategically
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in a better location. When Mr Drescher was asked why, if he
considered the Landbank site to be superior, he would
encourage NWE to lodge an application he retreated and said
that maybe two applications would be approved at the end of
the day. Mr Drescher had, however, previously said that only
one site would be approved. While Council could theoretically
have approved both developments if they wished, Mr Drescher
made it clear from the outset that in his professional opinion
there was no possibility of both sites being approved. He was
asked:
“If you were aware of North Whitfords Estates' interest in
developing a shopping centre on that site, ..... that is, their
six lots - would you have seen that as a competing site with
the Landbank site?---Well, you certainly wouldn't have
two.”
12.6.14 In view of his earlier concession that the appropriate
course would then be to choose between the two,
Mr Drescher’s later statement made little sense. He said:
“All I do know is that when the officer got the other
application he then put up a memorandum saying, "Hey, we
have got another application. We now have two before us.
In fairness," as he points out, "see who comes up with the
best submission." Let them both know that there are two
applications. We won't consider two. There will be one
application. They need to go and talk about - they either
talk to each other and negotiate and if they can't at the end
of the day we will make a determination, but in planning
sense that is the sort of procedure that we go through if
there are competing interests. If they can't resolve their
differences we will make the determination.”
Mr Drescher’s answer makes no sense because there were
no differences between the applicants; there were no
competing interests in any relevant sense. There were two
quite separate applications to be considered, only one of
which could be selected. There is no discernible logic to
support Mr Drescher’s approach that “(W)e won’t consider
two, there will be one application”. The procedure
Mr Drescher outlines may be appropriate where Council
has received objections to a single development
application and negotiations ensue between developer and
objector to see if those objections can be overcome by way
of concessions by either or both parties. It self-evidently
has no application in the circumstances of this case.
12.6.15 Mr Drescher’s recommendation to the March 1987
meeting of the Town Planning Committee, which was accepted
by the Committee and subsequently by full Council without
recorded debate or dissent, was that the two parties should put
in more detailed submissions. In the circumstances, such a
recommendation was unexceptionable. If Council was to be in
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a position to properly and fairly and in the interests of the
community choose between the two competing applications,
additional information would no doubt have been required. At
that time, NWE’s application was no more than a brief letter
setting out the type of commercial development envisaged and
the total size. Landbank’s application was more detailed but
by no means extensive. The recommendation and resolution
may have been unexceptionable but the letter sent to the
applicants was not limited to requesting additional information.
It also raised the alternative of a joint proposal.
12.6.16 It was suggested to the parties that they negotiate
with a view to achieving a joint proposal on two occasions.
The first occasion was in the letter from the Planning
Department of 30 March 1987, following Council’s initial
consideration of the separate proposals. The second occasion
was at the Council meeting in November 1987 when,
according to the resolution, the matter was deferred for the
express purpose of facilitating negotiations between the
parties. There was considerable conflict in Mr Drescher’s
evidence on the whole issue of who was responsible for
suggesting the joint proposal. The correspondence
concerning the parties’ attempts to have Council decide
between the two applications suggests that neither applicant
initiated the joint proposal.
12.6.17 Mr Drescher initially admitted he suggested the
parties should consider coming to an agreement about
developing a joint application but maintained it was merely a
suggestion; at the end of the day it was the applicants’
decision. He said:
“I certainly suggested that they should consider, as I
always do, that they look at arranging, coming to some
agreement about developing a joint application.”
However at another point Mr Drescher retreated from that
position and said:
“In which case why are you not able to tell this commission
whether or not you would have put this forward, this
combined proposal?---I can't confirm that I didn't; but as I
say, I don't think I would have, but I can't confirm that.”
12.6.18 Mr Drescher was later asked who was responsible
for the reference in the 30 March letter to submitting a joint
proposal. He was asked:
“Whose idea was that?---I really don't know. I wouldn't be
unhappy with the proposal but I don't know where the
suggestion came from.
Well, you see, no witness from council so far has been able
to take responsibility for that suggestion. Mr Thompson
maintains he has no recollection of it. He indicated that
that letter could have been prepared by some
administrative person?---Right.
385

Would you agree that that suggestion would have had to
have come from somebody in the planning department?--It's a possibility, yes.
Well, is it just a possibility? Can you think of someone else
who could have made that suggestion when it wasn't a
resolution of council?---No, I can't.
And are you able to say whether it was Mr Thompson's
idea?---No, I can't.
Did Mr Thompson come to you and say, "Why don't we ask
them to put in a joint proposal"?---I certainly don't recall it.
Was it your idea?---I don't recall that either, no.”
That evidence must be contrasted with Mr Drescher’s
answers on the first occasion he appeared on this issue.
He was then asked:
“Did you ever suggest to either of the parties that they
should combine their proposals?---I think I probably did.
Why would you do that?---In order to resolve an issue.
What issue?---The issue of two applications, separated by
400 metres.
But what was the issue that you were concerned about?--That there are two applications and the parties each
wanted a commercial site.
But planning grounds dictated that the Landbank site was
preferable, did it not?---That was a conclusion we came to,
yes.
And that was a conclusion you had drawn?---That's right.
Why was there any issue at all in your mind as to what to
do with the matter?---Other than what I have already said,
that in order to resolve a problem between the two parties.
But there was no planning issue at all, was there?---No.
That's right.”
12.6.19 Mr Drescher also said he could not recall whose
idea it was in November 1987 to defer the matter for one
month, pending negotiations between the parties. He said
Dr Bradshaw moved the motion so he presumed Dr Bradshaw
discussed it. Mr Drescher implied that it must have been
Dr Bradshaw’s idea. He was asked specifically whether it was
his own idea and responded as follows:
“I have always suggested in the past that that would be a
reasonable option because we do that with all bordering
subdivisions. Whether I did on this specific occasion, I
don't know.”
Mr Drescher did not elaborate on what he meant by a
bordering subdivision in this context. At that particular
point in his evidence Mr Drescher did not reject the
suggestion that it was his idea even though the idea is not
mentioned in his report as an alternative recommendation.
12.6.20 It is also evident from Mr Drescher’s evidence that
he did not see the two competing applications as raising any
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real planning issue. The only problem was the two
applications and the only purpose of the council’s intervention
was to resolve the conflict between two private commercial
entities. The only conflict between the two applicants was the
commercial desire of both to participate in the development for
their own financial benefit. It is clear from the documentation
that the joint proposal was a planning department initiative.
Prior to the letter of 30 March 1987, there was no suggestion
in any record of the Council and particularly in the resolution of
Council for a joint proposal. The only resolution was for further
information in relation to each proposal. I note, however, that
the joint proposal idea is not referred to or recommended in
any City Planner’s report to the Town Planning Committee or
Council. Mr Drescher’s response to that anomaly was to say
that in recommendations to Council he only put forward
suggestions that had a valid planning basis. Mr Drescher was
unable to satisfactorily explain why he or his staff would in any
circumstances put forward a proposal not based on planning
grounds. It seems that, while Mr Drescher will not commit to
writing a recommendation not based on planning grounds, he
has no difficulty with making such a recommendation behind
the scenes. The impression of impartiality created by the
reports is, in fact, illusory.
12.6.21 I am also concerned at the lack of any proper
internal records of the Planning Department’s activities in this
matter. Mr Drescher said in many instances he does not keep
any record of his activities on behalf of the City. He said the
reason he did not keep a record of his department’s
involvement in the commercial negotiations between Landbank
and NWE was because there was no time. I do not accept that
explanation. It raises the question of how, if there was
insufficient time for Mr Drescher to make a note of meetings
and telephone conversations, he had time to become involved
at all in negotiations in which he conceded it was unnecessary
for him to be involved. Mr Drescher answered that question by
asserting that the landowners had requested his involvement.
That response is not supported by the evidence unless he is
specifically referring to a request from Mr Hinchcliff. There is
certainly no record to suggest he was requested to intervene.
12.6.22 Mr Drescher was asked the obvious question of how
a joint proposal could be achieved in the circumstances of
these two applicants. He said:
“Well, the only thing it would have been would be a land
exchange. That's all I can - that's what I would have
suggested to the applicants previously, that - try and
negotiate a satisfactory land exchange.”
Mr Drescher thus understood from the outset that a joint
proposal would involve one applicant ceding land to the
other; there would not be a larger area to provide a better
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complex. Further, he was there admitting he was actively
putting forward such a proposition to the parties. After a
number of unconvincing attempts to justify the joint
proposal as beneficial to the community Mr Drescher
admitted that a land exchange, a mere change of
ownership of the site, would be of no benefit to the
community at all.
12.6.23 Mr Drescher was finally asked:
“And so why would the council be wanting to promote a
combined proposal?---Well, generally when there are two
applicants about seeking to some extent the same thing,
we try and negotiate a satisfactory exchange or an
arrangement whereby they both get something at the end
of the day. ...
Would you agree with this, Mr Drescher, that such a
combination would be of no benefit to Landbank?---That
may be the case but we do that on a number of occasions.
We still do it. ...
The only party that could possibly benefit would be North
Whitfords Estates?---They're an applicant in the area and
they put in a submission, yes, but North Whitfords - well,
they both put applications in and they both...”
He had great difficulty admitting that the only possible
benefit of the joint proposal he actively supported was to
NWE. Mr Drescher also had difficulty with the proposition
that Landbank had been disadvantaged. He said:
“But I can't see that they were disadvantaged because they
end up with more floor space than they originally started off
with.”
12.6.24 When it was put to Mr Drescher that Landbank
ended up with a rezoning over the whole of the land they
started off with, but only owning part of it, he again became
evasive. He finally had to concede that, if at any stage
Landbank had asked for approval to develop the maximum
possible floor space on its site that could be justified in terms
of community needs, the planning staff would have been
obliged to recommend approval.
12.6.25 At one point Mr Drescher mentioned the influence on
Council of another possible site for commercial development in
the area, the Coles-Myer site on the corner of Marmion
Avenue. Despite some initially contradictory evidence on the
point, Mr Drescher agreed that the Coles-Myer site was not a
relevant factor in decisions concerning the Landbank site.
Eventually, he grudgingly agreed that by combining its
proposal with NWE, Landbank was deprived of the ability to
make the application in its own right and that in the end,
Landbank suffered a detriment.
12.6.26 Mr Drescher was also asked about the desirability of
the parties reaching an agreement:
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“Why is it desirable? You keep saying that, Mr Drescher,
but why is it desirable, other than the fact that it means you
don't have to make a decision?---That's the reason.
I am unable to accept that the avoidance of a decision they
are paid to make could possibly justify council planning
staff, at some cost to the City, involving themselves in a
commercial negotiation between two business entities, to
the detriment of Landbank and with no benefit whatsoever
to the City. There was, in fact, also a detriment to the City.
First, a joint proposal complicated the matter from a
planning perspective; instead of dealing with one party the
planners had to deal with two. Secondly, the development
was delayed for over 12 months. In my opinion, it was
reprehensible and highly improper for Mr Drescher to
involve himself in the commercial negotiation to the extent
he did.
12.6.27 Mr Drescher’s recollection of the negotiations was
poor. He was aware there were discussions between the
parties but maintained he had no recollection of being
involved. As I have noted, neither he nor his staff kept any
notes. Mr Drescher’s professed lack of recollection is difficult
to accept. He agreed this was a situation which had never
arisen before and has not arisen since. The issue involved,
and operated to the advantage, of a close personal friend. It
was raised during the Kyle Inquiry. When Mr Drescher’s
recollections are compared with the documentation and the
accounts of other witnesses, I believe Mr Drescher’s lack of
recall is, at best, selective.
12.6.28 When Mr Drescher was questioned further, he did
recall being involved in some discussions between the parties
but could not assist with any of the detail of those discussions
or his role in them. He was asked to explain the extensive
delays which followed the suggestion of a joint proposal
including the inordinate amounts of time granted to NWE to
provide their additional supporting information. Mr Drescher
maintained it was in the interests of the planning process to
allow NWE to lodge its submission to enable it to be properly
evaluated. While there can be no argument with that
proposition, it is a matter of degree.
12.6.29 Mr Drescher was asked about the Acting City
Planner's report of 14 October 1987 which stated that Council
did not have sufficient information to make a decision.
Mr Drescher could not satisfactorily explain why that was so at
that stage of the proceedings but ultimately said he interpreted
the report to mean they were waiting for NWE to put in a
submission. He was not able to explain why Landbank’s
superior application should be yet further delayed because
NWE had not responded to a request for further information
made some seven months before. No doubt the delays in
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processing the applications in themselves applied
considerable pressure on Landbank to reach agreement with
NWE. Mr Drescher agreed that the City was giving the parties
every opportunity to come to an arrangement and was keenly
preserving NWE's interests. He was asked:
“Was there any reason why the council would want to do
that?---I suppose, as we discussed, probably the sharing of
what might be achieved.”
Mr Drescher seems there to be suggesting that the aim of
the exercise was to ensure both parties received some
benefit which he well knew was not a proper planning
objective.
12.6.30 Mr Drescher agreed that in the interests of obtaining
the best development for the community he would have been
obliged to advise the parties of his view on which site was
superior. When Mr Drescher was first asked whether he had
done so he said he “probably would have”; he then said he
was “sure he would have”; and he finally said he believed he
did tell them. Neither Mr Curtis nor Mr Haustead recall being
told by Mr Drescher that he believed Landbank’s site was
superior. Mr Drescher said they must have forgotten. Given
the impact it would have had on Landbank’s bargaining
position I am confident neither Mr Curtis nor Mr Haustead
would have forgotten such advice from Mr Drescher. Nor did
Mr Drescher recall putting forward the view, as Mr Haustead
said, that both parties deserved or had earned the right to
develop a shopping centre in the area. He could not
remember anyone saying to Mr Haustead that if Landbank did
not reach an agreement with NWE only one application would
be approved and it more than likely would not be Landbank’s.
Mr Drescher was also unable to recall the circumstances in
which the agreement was finally reached.
12.6.31 Mr Drescher was asked about the terms of the final
agreement and said he did not consider the 4,500 m2 retail
floorspace, excluding the other commercial of service station
and medical centre, to be excessive. He was then asked:
“Can you explain how that is reconciled with the
recommendation previously that the Landbank's proposal
for 4,000 m2 gross leasable area should be scaled back to
3000 m2 gross leasable area?---I think there are two
elements there. One is commercial and one is the nonretail commercial and that is just the aggregate of both as I
would understand it.”
12.6.32 For the reasons I have already noted, that answer
was incorrect. The size of the total commercial floorspace was
never the basis of Mr Drescher’s earlier restriction to 3,000 m2;
it related specifically to the retail component. Mr Drescher was
further questioned at some length on the issue and proffered a
number of unsatisfactory explanations. He was unable to
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explain why, on 10 February 1988, he believed and
recommended that the gross leasable retail floor space for
Landbank’s sole proposal should, on planning grounds, be
restricted to 3,000 m2 but by 24 February 1988, when
Landbank and NWE had submitted a joint proposal, he was
prepared to recommend as justifiable 4,500 m2. Mr Drescher’s
inability to explain that crucial change in his attitude to the
development is of considerable importance to his credibility on
this matter. He was unable to put forward any evidence to
contradict Mr Haustead’s assertion that the approval of
increased retail floor space was the trade-off by Council for
Landbank agreeing to sell part of its land to NWE and to
participate in a joint proposal. I accept Mr Haustead’s
evidence on the point.
12.6.33 Counsel for Mr Drescher has submitted that the
interpretation of Mr Drescher’s reports I have outlined is
incorrect and that the Commission must understand “the rapid
shuffling of the plans and the constantly shifting terminology”.
I have considered those submissions very carefully and
examined the relevant documents in order to assess their
validity. The two most relevant reports, dated 10 February
1988 to the Town Planning Committee and the “additional
information” supplied to Council for their meeting on 24
February 1988 are annexed to this report as Annexures 5 and
6. Counsel has submitted that the correspondence, reports
and resolutions should be read in this way:
“When the City Planner talked in terms of this application of
allowing 3000 m2 retail floor space, he was again using the
expression “retail floor space” in a more specific sense of
retail floor space within a shopping centre. Taking into
account the two fast food outlets, which were additional
retail floor space over and above the 3,000 m2 contained in
the shopping centre proper, there were 3,500 m2 of retail
floor space approved. ...
When the Landbank proposal was recommended for
approval in January 1988, it included 3,500 m2 of retail
space, being 3,000 m2 of shopping centre retail space and
500 m2 of fast food outlets. This total of 3,500 m2 was
consolidated and increased by 300 m2 to 3,800 m2. The
City Planning report of February 1988 expressly drew the
attention of Council to this increase of 300 m2. ...
In addition, the North Whitfords site at Lot 656 Beldon was
given an allocation of 700 m2 of special zone restricted use.
Permitted uses were offices (not retail at all), a hardware
and a garden centre. This 700 m2 GLA was mixed
commercial/restricted retail and is in no sense comparable
to the unrestricted general shopping centre GLA on the
Landbank site.”
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12.6.34 In my opinion that submission incorrectly states the
position. Landbank’s last solo application, which was
considered by the Town Planning Committee on 10 February
1988, was for 4,000 m2 GLA plus sites for two fast food outlets,
a service station, a medical centre and a “future development
site”. That application covered the development of the whole
of the Landbank site, including Lot 656. For the reasons set
out on page 2 of his report, Mr Drescher recommended that of
the 4,000 m2 GLA sought only 3,000 m2 should be approved.
In the result, the committee recommended accordingly.
12.6.35 The joint proposal, considered by full Council on 24
February 1988 and reported on by the City Planner in his
supplementary memorandum, sought approval for 4,500 m2
GLA, “excluding the area of the proposed service station and
proposed medical facilities”. There was no mention of fast
food outlets which could have meant that under the joint
proposal no fast food outlets were planned or that, most
confusingly, the term “gross leasable area” was used to
exclude the fast food outlets in the report of 10 February but
not in the report of 24 February 1988.
12.6.36 If I accept, at best for Mr Drescher, that the term
“gross leasable area” was used differently on the two
occasions and that the 4,500 m2 GLA recommended for
acceptance on 24 February included 500 m2 for fast food
outlets, it makes very little difference to the conclusion I have
reached. It is simply not logical to compare, as Counsel for
Mr Drescher submits I should, the Landbank application in
total with the 3,800 m2 allocated to Landbank in the joint
proposal. To “compare apples with apples” it is necessary to
compare the two applications with both including Lot 656.
With the exception of the problematic fast food outlets, the
non-retail additions for which approval were sought remained
the same, namely a service station and medical centre. Both
of those facilities were excluded from the entire 4,500 m2 GLA.
Thus, the proper basis for comparison is 3,000 m2 plus two
fast food outlets, a service station and medical centre on the
one hand and 4,500 m2 plus a service station and medical
centre, on the other. I reject the submission that the difference
between those two applications is 300 m2 of GLA. The
difference is 1000 m2, which represents a 33% increase.
12.6.37 Mr Haustead’s recollection is also supported by the
way in which Mr Maddestra expressed this aspect of the
agreement in his letter to the Town Clerk of 19 February 1988.
The agreement to allow NWE to construct “700 m2 of retail
limited to offices, Hardware and Garden Centre” was
specifically stated to be “subject to Council’s approval of 4,500
m2 of gross leasable retail area”. In that letter Landbank was
making it clear: if Landbank did not get approval for 4,500 m2
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of retail area there would be no joint proposal and NWE would
not participate in the development.
12.6.38 I find that in his report to the Council meeting on 24
February 1988, Mr Drescher conveyed the impression he was
recommending approval of an increase in gross leasable area
for the joint proposal of 300 m2, whereas he was in fact
recommending an increase of 1,500 m2 over Landbank’s last
application. Mr Drescher conveyed that misleading impression
deliberately to conceal the fact that the amount of gross
leasable area he was recommending had inexplicably
increased by 50%, from 3,000 m2 to 4,500 m2, over two weeks.
By misleading Council in that way Mr Drescher acted
improperly.
12.6.39 I further find that Mr Drescher recommended
approval of 4,500 m2 gross leasable area for the joint proposal
to facilitate the agreement between Landbank and NWE. He
took that action in the interests of NWE and Mr Hinchcliff,
without regard to the interests of the community he was paid to
serve. In doing so he acted improperly.
12.6.40 Mr Drescher was also asked about the restrictions
on retail floor space and usage of the NWE portion of the site
which Council was advised were part of the agreement
reached. The restrictions were also incorporated into the
approval given by Council to rezone the land. Mr Drescher
conceded the restrictions were part of the agreement reached
but said he preferred to view them as a request from the
parties which Council accepted at the time, rather than an
integral term of a negotiated agreement, engineered and
sanctioned by Council, to which Council had some
responsibility to adhere. Mr Drescher said “in a planning
sense everything is changeable, everything is negotiable.”
The most status he would allow the conditions was that they
“had planning significance”. Mr Drescher did agree that if
Council had rejected the terms the parties may well have
walked away from the agreement and that the parties could
assume from Council’s approval that future development of the
site would proceed in accordance with the agreement.
Mr Drescher said neither he nor his staff gave any indication to
either party that the Planning Department could recommend
changes to the conditions of approval at a later time.
12.6.41 Mr Drescher denied he was ever offered a benefit to
help NWE obtain an involvement in Landbank’s commercial
site or that he received a benefit for assisting NWE to combine
with Landbank for the development. He disputed that NWE
received any special favours from the Town Planning
Department or from Council generally. He said he believed he
and his department acted in the best interests of the
community but, as I have noted, he was not able to adequately
explain what benefits the community derived from his conduct.
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Mr Drescher is a town planner of considerable experience but
he could provide the Commission with no sensible reason for
suggesting to the parties that they consider and put forward a
joint proposal. Nor could he point to any benefit to the
community from such a proposal. Mr Drescher’s evidence,
and particularly his persistent attempts to explain away the
unsustainable, were consistent only with a witness who well
appreciated but was unwilling to admit the impropriety of his
conduct.
Mr Thompson
12.6.42 At the material time, Mr Thompson was the Senior
Planning Officer (Forward Planning) for the City of Wanneroo.
In that capacity he was involved with the applications to
develop a commercial complex in Beldon. Mr Thompson said
he has no recollection of events but believes he would have
been involved in this matter from the outset. He conceded that
he probably prepared the first report to Council in March 1987.
Mr Thompson’s initials appear on almost all the reports to
Council on this matter including the report of 11 November
1987 recommending that Council support the Landbank
proposal because of its size and location. In general
Mr Thompson offered little assistance beyond the fact that the
initials on the bottom of the reports were his.
12.6.43 Mr Thompson confirmed that developers or their
planning consultants often contact City planning staff before
lodging rezoning applications. He said he did not recall
whether at the time of receiving Landbank’s proposal the Town
Planning Department was aware that NWE had an interest in
developing a shopping centre in the same area. He said he
did not recall prior discussions with either party or which party
first contacted the City to discuss the matter. Mr Thompson
said he believed such discussions were confidential and could
not remember advising Landbank or NWE of a request by the
other for advice or that an application had been made.
12.6.44 As I have noted, when it came to specifics
Mr Thompson’s evidence was of little assistance to the
Commission. He was asked about the circumstances behind
the City’s letter of 30 March 1987 which contained the first
mention of a joint proposal and was able to say from the
document that the letter was drafted by Mr Paul Higgs, at the
time the Planning Department’s Administration Officer, and
that it was based primarily on the decision of Council. Beyond
that information Mr Thompson was unable to help, even in
relation to procedures with which he could be expected to
have been familiar. For example, he was asked whether in the
normal course of events a letter of that nature drafted by an
administration officer would be shown to the relevant planning
officer but said he could not recall. Mr Thompson did agree
that the suggestion that the parties contact each other with a
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view to submitting a joint proposal was not made by Council
and that Mr Higgs would not have included it of his own
volition. However, he could only say that “(S)omewhere along
the line “someone” must have asked that it be included”.
Mr Thompson eventually conceded that the someone must
have been himself, Mr Drescher or Mr Sheppard, the Deputy
City Planner.
12.6.45 Mr Thompson also attempted to justify the
suggestion of a joint proposal and disputed it was an unusual
suggestion in the circumstances. He said he had been
thinking about the matter and the reasons behind the
suggestion for a joint proposal and believed:
“... it may have reflected something that has been
happening in the planning and development of Wanneroo
for a long time, which is basically to - and it's something
that has, I think, been facilitated not just by Wanneroo but
by state agencies and governments, and that is to see the
development industry cooperate as much between
themselves as they can. There have been, over years,
numerous agreements between developers to undertake
projects.”
Mr Thompson had previously told a Commission
investigator the Beldon site may have been an instance of
“achieving equity between owners” but he later resiled from
that explanation. He gave as an example of such thinking
among planners an area in East Wanneroo where he
claimed “equity is playing a big role in the way that a
planning system has been prepared to deal with that area”.
Apparently that approach involved trying to share the
windfall gains that would accrue to landowners from
approval of commercial centres. Mr Thompson intimated
that this approach was actually being applied but later
revealed that the State Planning Commission and the
Minister had cancelled the whole idea.
12.6.46 Mr Thompson eventually agreed that the example he
had given was entirely different from the Landbank-NWE
situation and that the primary interest of any town planner
should be the benefit to the community. He agreed the task of
planners was to ensure that any matter before Council was
dealt with in accordance with planning principles and in the
interests of the community. It was not to ensure benefits or
detriment to developers who, Mr Thompson conceded, were
well able to look after their own interests. Like Mr Drescher,
Mr Thompson seemed to be quite conscious and aware of the
general principles applying to the role of a municipal town
planner and did not attempt to dispute them before the
Commission. However, both persisted quite perversely in
attempting to justify actions which obviously conflicted with
those general principles.
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12.6.47 Mr Thompson was asked how the joint proposal was
in the interests of the community. He said he had not thought
that issue through but said:
“Perhaps there might not be any community interest.
Perhaps it might be more a case of trying to have some sort
of resolution between the parties.”
He added:
“...in cases where developers have been able to agree
between themselves that makes the planning of new areas
easier to deal with.”
However, this was not a case of planning a new area but a
rezoning for a shopping centre in an existing residential
area. When Mr Thompson was asked how the approach
adopted could be easier he said “offhand I don't know.” He
insisted there might be a good explanation for what
occurred but he just was not able to say what it was.
12.6.48 Mr Thompson disagreed with the proposition that the
approach taken by the Planning Department caused a
detriment to Landbank on the by then familiar grounds that, in
the end, Landbank received approval for a significantly larger
centre. Mr Thompson conceded that Landbank, if it chose,
could at any time have made an application for a development
of the size it was ultimately given permission to build,
irrespective of whether it entered into any arrangement with
NWE. He also agreed that the centre proposed by Landbank
could not be built on the NWE site.
12.6.49 Mr Thompson does not recall any discussion with
Mr Drescher, Mr Sheppard or any representative of Landbank
or NWE about the suggestion of a joint proposal. He also said
he did not recall being at any meetings with any of the
Landbank or NWE people. Mr Thompson consequently had
no recollection of any of the pressure said by Landbank
witnesses to have been placed upon them to negotiate a
settlement.
12.6.50 Mr Thompson was asked about the increase in the
size of the commercial centre proposed and said the critical
figure is the retail floor space. He said that other types of
commercial uses can effectively be ignored, so long as they
can be accommodated on the site and comply with other
requirements. Mr Thompson said he did not recall preparing
the report to the February 1988 Town Planning Committee
which bears his initials. He agreed the report conveyed that at
the time only 3,000 m2, and not 4,000 m2, retail floor space
could be justified. Mr Thompson described the reduction as
reasonably significant.
12.6.51 Mr Thompson was also asked to explain the
resolution of the Town Planning Committee referring to support
for a retail shopping area of around 3,000 m2 GLA and 1200
m2 other commercial development. He said he interpreted the
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3,000 m2 referred to in the minutes to relate to the 3,000 m2
raised in the recommendation. As for the 1200 m2 he said this:
“From my going back through the paperwork over the last
week or so, I have interpreted that 1,200 m2 to refer to
specified retail floor space on this separate development
site.”
Counsel Assisting confirmed with Mr Thompson that he
meant the retail floor space allocated to NWE on Lot 656.
Not only is that view entirely inconsistent with the wording
of the resolution, it is in direct conflict with every other
piece of information available to the Commission. When it
was pointed out to Mr Thompson that the retail space to be
allocated to NWE’s site was 700 m2 and not 1,200 m2, he
said that from his reading of the paperwork over the
previous week he had concluded that the 1,200 m2 figure
was reduced down to 700 m2. There was no basis for any
such conclusion.
12.6.52 I do not believe Mr Thompson put forward that
hypothesis sincerely. He refused to entertain alternative
propositions because it was apparent that to do so he would
need to admit the flaw in the final report to Council on this
issue. Mr Thompson’s transparent attempt to extricate himself
from an embarrassing position with a clearly false explanation
damaged his credibility generally.
12.6.53 Mr Thompson was not able to assist as to what had
happened between 10 February and 24 February 1988 to
make 4,500 m2 retail floor space acceptable when previously
the recommendation had been for 3,000 m2. Even
Mr Thompson doubted that any of the factors on which the size
of gross leasable area is calculated had changed in the interim
period. He said if any such factor had changed it should
properly have been documented in the report. Mr Thompson’s
attempts to justify the increase were largely incomprehensible
and generally unconvincing.
12.6.54 Mr Thompson was not a satisfactory witness. He
was evasive, defensive and obviously primarily concerned to
deflect any criticism of himself and Mr Drescher.
Mr Thompson’s evidence, and the way it was given, served to
reinforce the impression created by Mr Drescher that the
planning staff concerned are not able to give a full and frank
account of their involvement in this matter without
considerable professional discredit to themselves and
embarrassment to their employer, the City of Wanneroo.
12.7
The Evidence: Mr Nelson Hinchcliff
12.7.1
Mr Hinchcliff is, and was at all material times, the
manager of NWE which was and remains primarily, a
residential development company. Mr Hinchcliff had held that
position for approximately 20 years. His remuneration
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package included annual bonuses, at the discretion of the
board of directors, which were partly performance-related.
12.7.2
Mr Hinchcliff said that, in 1987, all of NWE's
landholding in the Beldon area had been developed, with the
exception of the six Priscilla Avenue lots. He said a significant
portion of the land owned by the adjacent owner, Landbank,
had still to be developed at that time. Mr Hinchcliff confirmed
that in 1987 NWE and Landbank were the two major
developers in the Beldon area.
12.7.3
Mr Hinchcliff said that in the course of his 20 years
as general manager of a land development company he had
become familiar with the rezoning process and had regular
dealings with the Wanneroo council. He said, as part of his
job, he made it his business to get to know those councillors
involved in town planning, particularly the chairman of the
Town Planning Committee. This contact involved attending
meetings, addressing committees and taking the senior
planner and occasionally councillors to lunch at least once a
month. Mr Hinchcliff said his purpose was not to influence
their decisions but to be more accessible and to develop a
relationship with them. Mr Hinchcliff agreed that one of the
consequences of building such a relationship was that NWE
could then call on the people he had cultivated for assistance
to benefit the company and they would be more amenable to
providing that assistance. He maintained, however, that he
would only take that course where he thought NWE had been
improperly treated.
12.7.4
Mr Hinchcliff confirmed he has known Mr Drescher
since he first came to Perth in 1977. He said he developed a
close personal friendship with Mr Drescher which was well
developed by 1987. Mr Hinchcliff maintained that despite their
close friendship of long standing he would not have asked for
any special consideration from Mr Drescher. He said he
might, however, have asked Mr Drescher to reconsider a view
he had expressed or ask for a further opportunity to put
forward NWE’s view if Mr Drescher had made a decision
contrary to the company's interests.
12.7.5
Apart from providing Mr Drescher with
accommodation in London in 1985, which Mr Hinchcliff
conceded was a significant benefit, he denied he or his
company ever provided Mr Drescher with any other benefit.
Mr Hinchliff denied Mr Drescher had ever asked for any benefit
from him or from NWE and said that, to his knowledge,
Mr Drescher had not given the company any favours of any
nature.
12.7.6
Mr Hinchcliff said he came to know Dr Bradshaw
some time after Dr Bradshaw joined the Council in 1982. He
described Dr Bradshaw as “the first breath of fresh air at the
Council at the time”. Mr Hinchcliff said he had social contact
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with Dr Bradshaw and discussed with him general matters
pertaining to council. Mr Hinchcliff was, however, somewhat
reluctant to admit he was cultivating Dr Bradshaw with a view
to obtaining his support:
“Were you attempting to influence his views in relation to
proposals that North Whitfords had before council?---I
would be proposing the merits of our proposals to him.
Doesn't that attempt to influence his view by providing him
with this meritorious information?---Making him more aware
of it when it came up for decisions.
Did you lobby or deal with Dr Bradshaw because you
hoped that he could swing the numbers on council in favour
of your company?---I can't recall whether I did or I didn't.
Surely you do, Mr Hinchcliff?---No.
Did you lobby Councillor Bradshaw because you thought
that he could swing the numbers on council in your favour
or in the favour of any application being made by North
Whitfords Estates?---I never went to him, I don't believe,
with that express intention in mind.
Did you believe that he controlled the numbers on council?--I think he did at some point in time, yes.”
12.7.7
Mr Hinchcliff finally admitted he did see Dr Bradshaw
as “the person to lobby”, although not the only one, but denied
he attempted to develop the relationship for that reason.
Mr Hinchcliff said it was often his policy when entertaining
people such as Dr Bradshaw and Mr Drescher not to talk
about work at all. He said the social engagements were a time
to get to know the people. Mr Hinchcliff maintained he did not
talk outside council about NWE’s applications to Council or the
general business activities of NWE. I shall describe shortly an
occasion when Mr Hinchcliff asked Dr Bradshaw for assistance
which must have been an obvious breach of that rule.
12.7.8
Mr Hinchcliff also denied he had any business
relationship with Dr Bradshaw. He maintained their
relationship was purely one of councillor-developer.
Mr Hinchcliff later described the relationship as reasonably
friendly but would not describe Dr Bradshaw as a friend. He
asserted that the relationship was one of councillor-developer
and said he had not maintained the friendship since
Dr Bradshaw left the council. Mr Hinchcliff denied he had
contacted Dr Bradshaw while he was in New Zealand after his
marriage broke up and said he did not know when that was.
Mr Hinchcliff had obviously forgotten he had told Mr Kyle:
"I did contact Wayne Bradshaw while he was in New
Zealand. I wrote to him because he was in need of
friendship, having had marriage and other problems at the
time".
12.7.9
Mr Hinchcliff said he would have seen Dr Bradshaw
as a man who was pro-development as opposed to someone
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he knew well. He said he knew Dr Bradshaw well enough to
discuss some personal matters, particularly Dr Bradshaw’s
involvement in an import-export business in Asia. Mr Hinchcliff
said he also knew him well enough to ask him to intervene on
behalf of NWE in relation to the dealings with Landbank.
12.7.10 It is apparent, despite Mr Hinchcliff’s protestations,
that he cultivated the relationship with Dr Bradshaw for the
express purpose of advancing NWE’s interests. The
relationship was developed socially and became closer and
more friendly over time. There is no evidence to suggest the
friendship between Mr Hinchcliff and Dr Bradshaw was as
close as that between Mr Hinchcliff and Mr Drescher.
Mr Hinchcliff’s request to Dr Bradshaw to intervene in the
private business activities of NWE suggests that the dealings
between the two men were not limited to personal or more
general council issues but did in fact descend to the particular
on occasions.
NWE’s Election Donations to Dr Bradshaw
12.7.11 The relationship between Mr Hinchcliff and
Dr Bradshaw had another facet: NWE donated to
Dr Bradshaw’s election campaigns. As with a number of other
witnesses before the Commission who were also developers
and donors to Dr Bradshaw, Mr Hinchcliff maintained his
motives in donating were to achieve better local government
and not to facilitate the election of those who were more likely
to act in NWE’s interests. From a developer’s point of view,
there may be no distinction between the two but it seems that
to attract NWE’s support it was necessary for a candidate to
be pro-development and pro-Liberal. Again, like other
developers, Mr Hinchcliff was not sufficiently keen to achieve
better local government that he sought out the right kind of
people and offered to make a donation; he said he invariably
waited until he was approached. Mr Hinchcliff said NWE
supported a number of individual candidates but the principal
person seeking support for candidates was certainly
Dr Bradshaw.
12.7.12 Again, like other developers, Mr Hinchcliff was not
sufficiently supportive of any candidates to use his own money
to assist them with their campaign expenses. In each case the
donations were made by NWE. Mr Hinchcliff said that, in all
but one instance, donations made by the company were
charged to subscriptions and donations and no taxation
deduction was claimed. According to the schedule of
donations Mr Hinchcliff provided the Commission, NWE only
donated to three local government candidates; Dr Bradshaw,
Mr King and Mr Robert Johnson. NWE made three donations
to Dr Bradshaw as follows:
31 March 1987
Hemery Nominees Pty Ltd
$1,500.00
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19 July 1990 Hemery Nominees Pty Ltd $1,200.00
4 July 1991 W Bradshaw $2,000.00
12.7.13 Three points arise from those details. First, only the
1991 payment was made in a year in which Dr Bradshaw was
standing for election; secondly, two of the payments were
made well after the elections; and thirdly, two out of the three
payments were made to Mr R C Hemery and one, the payment
in 1987, purports to be for public relations and marketing fees.
12.7.14 The fact that a payment was made in a year in which
Dr Bradshaw was not running for election does not necessarily
mean the payment was not an election donation. The
Commission is aware from other matters that Dr Bradshaw
frequently raised funds for other candidates he considered
suitable and worthy of support. As for the payments made
after the elections, Mr Hinchcliff said NWE had committed the
money before the election but not paid it until later. He
elaborated:
“If someone has asked me, "Can you underwrite this for X
dollars?" and they don't need the money right away, they
use their own resources sometimes and we pay after.”
In my view, that explanation is not convincing but there is
no basis on which I could conclude, from the fact of late
payment alone, that the payments were in any way corrupt.
In any event, for present purposes, the only payment with a
temporal connection to the Belridge matter was made
before the election.
12.7.15 Mr Hinchcliff admitted Hemery Nominees Pty Ltd had
never provided a service to NWE. In those circumstances he
was asked:
“And how did it come to be described as advertising?---As
far as I knew Hemery and Associates were the PR
campaign and marketing campaign for the Wanneroo
elections.
Yes. How does it come to be described as advertising?---I
don't know, and I guess that's how it got missed in our
accounts.”
He also said:
“If that had been PR and marketing fees for the Wanneroo
election, if he had finished it off, it would have been
correct.”
I do not accept Mr Hinchcliff’s justification for the invoice. It
carries a clear implication that the services were provided
to NWE by Hemery Nominees Pty Ltd, and not by Hemery
Nominees Pty Ltd, to some other party not even mentioned
in the invoice.
12.7.16 NWE received an invoice from Hemery Nominees
Pty Ltd claiming $1,500.00 for “PR and marketing fees”. It was
processed, paid and described in NWE’s books of account in
accordance with that invoice. Mr Hinchcliff suggested that
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procedure was a mistake. He denied the payment was part of
an arrangement with Dr Bradshaw, whereby NWE would make
a payment to Dr Bradshaw through Hemery Nominees Pty Ltd
and be provided with a receipt which, on its face, indicated that
a business service had been provided by Hemery Nominees
Pty Ltd to NWE. I have no doubt Mr Hinchcliff was well aware
of the arrangement between Dr Bradshaw and Mr Hemery and
that he received the benefit of it on at least one occasion.
However, that subterfuge does not make the payment corrupt
and does not constitute evidence of a corrupt relationship
between Mr Hinchcliff and Dr Bradshaw which would help to
resolve the primary issues on this line of inquiry.
NWE’s Rezoning Application
12.7.17 According to Mr Hinchcliff, NWE first decided to
seek a rezoning of its six blocks on Priscilla Avenue
approximately six months before NWE’s letter to Council of 3
March 1987. He said the company sought advice from an
architect and a planner and had some plans drawn up.
Mr Hinchcliff said the idea was to develop a commercial centre
big enough to be viable in its own right but not so big that it
would affect the Craigie Shopping Centre about two kilometres
away and also owned by NWE.
12.7.18 Mr Hinchcliff agreed that once this intention was
formed the standard procedure would be to contact the City.
He said he presumed he contacted Mr Drescher but could not
actually recall doing so. Mr Hinchcliff agreed that Mr Drescher
would have been able to tell him his chances of success from
the outset. Given the nature of their relationship I have no
doubt Mr Hinchcliff contacted Mr Drescher as soon as practical
to ascertain whether it was worth proceeding with the idea. It
is also apparent from Mr Hinchcliff’s letter to the City of 3
March 1987 that he had discussions with Mr Drescher prior to
applying to Council.
12.7.19 Mr Hinchcliff said he first became aware Landbank
were also interested in a commercial development in the area
when the City wrote to NWE to advise it of that fact. He said
he did not receive the information from Mr Drescher.
Mr Hinchcliff confirmed that NWE received a letter from the
City suggesting the parties consider submitting a joint proposal
but said he could not say whose suggestion it was. He also
maintained that as far as he was concerned NWE had applied
first and denied that anyone had pointed out to him at any
stage that the reverse was the case. Mr Hinchcliff said, while
in hindsight it probably did not matter who applied first, he was
annoyed at the time because he thought it had been NWE and
that Landbank had “jumped in afterwards and tried to thwart
our plans”. Mr Hinchcliff said it was made quite clear to him
that only one such development would be allowed. He agreed
that Landbank’s proposal was larger and provided far more
402

services than his site ever could. Mr Hinchcliff would still not
concede that Landbank had the superior site nor that in a
head-to-head contest NWE would lose but he did agree it was
a risk.
12.7.20 Mr Hinchcliff would also not concede he asked for
Mr Drescher’s assistance. When asked the question directly
he said:
“From memory, Oscar simply said - I think he said both
sites were fine in their own right. I don't know whether he
had a preference to one or not. I can't recall.
Didn't you ask him?---But he said he wouldn't allow both.
No, but did you ask him which was more likely to be
recommended and approved?---I probably did.”
Mr Hinchcliff contradicted that evidence shortly after, as
follows:
“You are a close friend of the city planners; you are trying
to have an area of land rezoned for commercial purposes;
and you find out that at the very same time there is before
council an application for a competitor to have their larger
area of land rezoned for commercial purposes - and you
can't remember whether you asked the city planner for his
opinion on the matter?---Not on which one he was going to
support. I don't think I would do that to him.
Why not?---I clearly cannot recall doing that.
Why wouldn't you do it to him?---At the time it just didn't
occur to me.”
Mr Hinchcliff also said he did not ask Mr Drescher his
opinion because it “never got to that point”. When it was
pointed out to Mr Hinchcliff that the matter got to that point
on several occasions, particularly when negotiations broke
down, he said he was “fuzzy on it”.
12.7.21 When Mr Hinchcliff was asked about Mr Drescher’s
recommendation to the Town Planning Committee in
November 1987, he initially said Mr Drescher might have told
him he was recommending Landbank’s proposal and assumed
he had done so. He later said he was sure Mr Drescher would
have told him. Mr Hinchcliff also agreed it would be a fair
assumption that by then it would have been clear to him that if
the matter proceeded to a contest it was unlikely the NWE
application would succeed and that the risks to him were
immense. If that was the case it certainly would have put an
end to the negotiations if Landbank had also been aware of
the position. Mr Hinchcliff agreed it would give him an unfair
advantage if he knew and Landbank did not. At that point,
Mr Hinchcliff retracted his evidence that Mr Drescher would
have told him of his recommendation. He did so on the basis
that he thought the document being put to him, which was
Mr Drescher’s recommendation to the Town Planning
Committee, was a Council resolution. But Council never made
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a resolution supporting Landbank. I do not believe there was
any misunderstanding. Mr Hinchliff resiled from his previous
evidence when he realised the significance of the admission
he had made.
12.7.22 In practical terms, the Planning Department’s view
on the respective merits of the applications was, for the
competing developers, the most important piece of information
in assessing the risk. That assessment in turn dictated the
extent to which each would be prepared to negotiate and on
what terms. I believe Mr Hinchcliff would have capitalised on
his close relationship with Mr Drescher to inquire as to the
Planning Department’s view. As manager of NWE it would be
most remiss of him not to try to ascertain the position. The
only question is whether he was told. Again, in the
circumstances and on all the evidence I am satisfied that
Mr Drescher told Mr Hinchcliff his attitude to the respective
applications. He did not tell Landbank.
12.7.23 When Mr Hinchcliff was also given the opportunity to
explain his understanding of a possible joint proposal in the
circumstances he said “I seem to vaguely recall that they could
have moved their land up closer to ours and totally redesign
their proposal”. When asked why they would want to do that
he replied “(B)ecause they were asking to seek a joint solution,
I guess”. Mr Hinchcliff was not suggesting the idea had merit;
they were simply trying to achieve what had been requested.
He next suggested that NWE could have moved closer to
Landbank by exchanging some land with them. When
Mr Hinchcliff was asked what Landbank stood to gain he said
“(I)t removes us from the objection process”.
12.7.24 There was, of course, no objection process but the
applications did appear to be treated by the City in that way.
NWE had a competing application and that was a very
different situation. No existing rights were being affected as,
for example, where a commercial development has an impact
on a residential area. There the Council, usually with the
consent of all parties, may delay the matter until the applicant
and the objector resolve the objection. Here, if NWE were
unable to proffer reasons to support their site, they were not
entitled to simply object to delay the matter. If there were to be
legitimate other objections they would be raised in any event,
irrespective of who owned the site.
12.7.25 To an extent, Mr Hinchcliff confirmed this
interpretation of the Council’s approach. He was asked:
“In all the examples you have given of potential joint
proposals, all are predicated on the basis that council will
approve a larger site - that is, larger than the one that you
have, in which case Landbank could simply proceed with
their own?---But the basis of the agreement was to get us
out of their hair.
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Was that what it was all about?---I believe so.
Was that your understanding of it?---I believe so, yes.”
Mr Hinchcliff said he believed NWE’s objection could have
significantly delayed matters. He said also that delay may
well have been one of NWE’s tactics because the risk of
delay would be an incentive to Landbank to negotiate. He
refuted the suggestion that the delay he could have caused
would be a matter of a few months at most. Mr Hinchcliff
was, however, unable to give any example of a joint
proposal which was on all fours with the whole LandbankNWE situation.
12.7.26 I conclude from Mr Hinchcliff’s evidence that the
reason the competitive applications were being treated as an
objection process was because NWE were, in reality, never
anything more than an impediment to Landbank’s justifiable,
superior development proposal.
12.7.27 Mr Hinchcliff also had some difficulty accepting there
was no advantage to the community in the joint proposal but
ultimately had to agree that the end result for the community
was exactly the same commercial area it would have had with
Landbank alone, except that NWE were part owners.
12.7.28 Mr Hinchcliff then added that he thought NWE had a
right to participate in the commercial development because of
the Whitfords Agreement. It is not necessary to examine the
details of Mr Hinchcliff’s claim. The Whitfords agreement was
a contract entered into between the State Government and
NWE in 1968 which conferred on each party certain rights in
connection with the development of the Whitfords area.
Nowhere in the agreement is NWE given any right to a
commercial development in the Beldon area nor, in my view,
can any term of the agreement reasonably be so interpreted.
Mr Hinchcliff was unable to point to any part of the agreement
that had the effect he claimed. Mr Hinchcliff said the matter
did not get to that stage but if NWE believed it had a
contractual entitlement to a commercial development in
preference to other contenders, there is no doubt Mr Hinchcliff
would have said so from the beginning. There is no substance
in Mr Hinchcliff’s contention that the Whitfords Agreement
gave NWE some right to a commercial development in the
area.
12.7.29 Mr Hinchcliff was asked:
“Is it the case that you simply thought you were entitled to
something out of this because of your previous activities in
the area?---That may well be the case, too.”
Of course he cannot be criticised for attempting to preserve
or improve his company’s interests. It is the way in which
he attempts to achieve that aim which is the concern of this
Commission. If he deliberately enlisted the assistance of
any council officer or councillor to act purely in NWE’s
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commercial interests rather than the interests of the
community then any officer or councillor who agreed to
help him was acting improperly. If he enlisted their aid on
promise of a benefit then he acted corruptly as did any
officer or councillor who agreed to help him.
12.7.30 If, as Mr Hinchcliff asserted, Mr Drescher told him
either site was fine, it follows that Landbank’s larger site could
be justified in the community’s interest. If a site of that size
could be justified and catered for all services to be provided by
NWE’s site, as it did, then NWE’s proposal should have been
out of contention. Mr Hinchcliff would not concede the logic of
that argument. In fact, he put forward as another reason for
Landbank to negotiate that they would not need to go through
the test of NWE objecting and challenging the size of
Landbank’s development. However, when it appeared the
individual applications would proceed and NWE had to put
forward submissions in support of their proposal in preference
to Landbank’s, at no time did Mr Hinchcliff suggest to Council
that Landbank’s proposal was simply too big and could not be
justified. In the end his argument came down to a belief that
“(T)he benefit of joining with us was that we wouldn't challenge
what they wanted to do”. Dr Bradshaw and Mr Drescher
advanced a similar view.
12.7.31 Mr Hinchcliff’s recollection of the negotiations
between Landbank and NWE was poor. He remembered
discussing a number of matters with the Landbank officers but
could not remember any specific meetings. Mr Hinchcliff said
he could not remember meeting with any of the planning staff
and had no recollection of discussing the matter with
Mr Drescher but does recall speaking to him early on about
NWE’s own proposal. Mr Hinchcliff did recall that initially
Landbank were reluctant to reach any agreement and that
NWE posed a number of options such as a land swap and a
fast food outlet. He said he believed the Planning Department
had no role in those discussions at all; it was just Landbank
and NWE reaching their own decision after a suggestion from
Council. At another point in his evidence Mr Hinchcliff said
Landbank was quite within its rights to speak to the City
without him being present, that he was not needed there and
NWE were happy with that arrangement. He was effectively
saying that no influence was brought to bear by council staff
but if they did exert such influence it was not done in his
presence.
12.7.32 The negotiations were supposed to be between
Landbank and NWE. If Mr Hinchcliff was not present at the
meeting it raises the question of who then was negotiating on
behalf of NWE? If no-one was there for NWE, why were the
meetings held? The only reasonable conclusion is that the
Planning Department was representing NWE’s interests; they
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certainly were not representing the interests of the City or the
ratepayers of Wanneroo.
12.7.33 Mr Hinchcliff also said he had no recollection of
being told that if the parties did not negotiate neither
application would succeed or only NWE would succeed. He
went further and said he did not believe those statements were
made. Mr Hinchcliff said Mr Drescher told him either site was
fine. The evidence of Mr Curtis and Mr Haustead on this point
was quite different. If their evidence was accurate on the
point, as I believe it was, then the ultimatum “negotiate or fail”
was being put to Landbank but not to NWE. This raises the
question of whether Landbank was the only applicant being
pressured and, if so, whether that pressure was to further
NWE’s interests.
12.7.34 There are other factors which suggest Mr Hinchcliff
was aware the two proposals were never going to go before
Council for a decision on the respective merits. In its letter of
30 March 1987, the City requested the applicants to provide
additional information in support of their applications.
Mr Hinchcliff said NWE did not provide the supporting
information because they were extraordinarily busy at the time.
Despite having very little recollection of any useful detail of
this whole affair after ten years, Mr Hinchcliff was able to
remember they were busy. When Mr Hinchcliff was asked
whether they were too busy for six months he explained that
he may have been “a little slack”. Mr Hinchcliff denied the real
reason he did not comply with Council’s request was that he
was so confident Landbank would agree to a joint proposal he
thought it unnecessary. His third explanation was as follows:
“Well, was it because you were busy, was it because you
were incompetent, was it because you knew full well a
decision wasn't going to be made on Landbank's
application?---Certainly not
Or was it because you were stalling?---The latter seems a
more likely proposition.
All right. Why were you stalling?---To give me time to do
what I had to do.
Which was?---Maybe to negotiate further with Land maybe to negotiate further with Landbank.”
12.7.35 Mr Hinchcliff was also unable to adequately explain
why, when he did write to Council in support of NWE’s
application, he only provided information in support of a
commercial development in the area, a proposition which
Council had already accepted, rather than material that would
assist Council in deciding on the merits of their application. At
first he attempted to suggest that the Council was really only
asking if his company was still interested in pursuing its
application for a commercial site. When it was put to him that
was not the case he suggested he might have misunderstood
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the Council’s letters because shopping centres were not his
area of expertise. I do not accept that explanation either. No
specific expertise was required to properly interpret a simple
request for information.
12.7.36 Further, by 8 December 1987, Mr Hinchcliff knew
Landbank was rejecting NWE’s offers and intended to pursue
its own application. In those circumstances NWE could be
expected to have engaged experts to prepare submissions in
support of its application and to point out the drawbacks of
Landbank’s proposal. Instead, Mr Hinchcliff went to see
Dr Bradshaw. He said he made no attempt to engage experts
even though this matter could quite possibly have been before
Council for final resolution within a month. Mr Hinchcliff
agreed he did not take the logical course. It was put to him:
“You left yourself in a situation that if Dr Bradshaw couldn't
help you out, to make Landbank agree with you, that your
matter could go to council with none of the supporting
information that would influence council to vote in your
company's favour?---Yes.”
Mr Hinchcliff denied he put himself in that position because
he knew that one way or another the matter was not going
to Council. He then agreed with these propositions:
“Well, the only two options logically on the information
available is that you knew that some way or other council
would make Landbank agree with you or you were going to
withdraw because you knew you would lose?---Right.
Because if there was any option other than those two you
would have made it your business on behalf of your
company to provide council with the necessary information
to make a decision in your favour, wouldn't you?---Yes.”
12.7.37 Mr Hinchcliff was quite vague on the exact nature of
his dealings with Dr Bradshaw; the information provided to
him, what exactly he asked or expected him to do. He could
not, for example, recall whether Dr Bradshaw contacted him
after their meeting and, if so, with what result. Mr Hinchcliff
said, the next thing he knew after the meeting was being told a
deal had been done but he was not entirely clear on how he
came by that information.
12.7.38 Mr Hinchcliff said he did not approach Dr Bradshaw
until NWE had exHaustead their discussions with Landbank.
He denied he offered Dr Bradshaw any benefit in return for his
assistance. Mr Hinchcliff said they were at loggerheads in
their negotiations with Landbank and he asked Dr Bradshaw
"(S)ee if you can do something to help us". When he was then
asked why he did that he corrected himself and said “(O)r to
intervene, rather; to intervene.” Mr Hinchcliff later described
his request as “to mediate”. When it was suggested to him it
was common for commercial negotiations to reach an impasse
he said NWE had a legitimate case for a commercial
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development on its site and he thought they were being
treated in a heavy-handed fashion by Landbank which was the
government. He said he certainly saw the government having
a much stronger negotiating position and believed NWE
needed a hand.
12.7.39 There seems to have been little basis for
Mr Hinchcliff’s belief that NWE was being treated unfairly.
Council had been extremely accommodating to NWE. Their
application was later in time; they had a smaller area and less
desirable location; they were given ample opportunity to
provide supporting information; the matter had been deferred
to enable a purchaser to make a submission; and the
application had been deferred at Council level to allow for
negotiations. Mr Hinchcliff’s attitude was logically
incomprehensible but there is, of course, no requirement on
him to act logically. There may have been an emotional basis
for Mr Hinchcliff’s belief that NWE had been treated unfairly
but he was unable to satisfactorily explain that basis to the
Commission. He appeared to be asserting that Landbank was
undermining NWE’s application in some unacceptable fashion
by lawfully and properly pursuing its own.
12.7.40 Mr Hinchcliff was also unable to satisfactorily explain
what the matter had to do with Dr Bradshaw. He initially
disputed he asked or expected Dr Bradshaw to exert influence
on Landbank. Mr Hinchcliff said he sought out Dr Bradshaw to
see if he could find an amicable solution. Later in his evidence
he said:
“Yes, and isn't it the case that you asked Dr Bradshaw to
intervene because he was a councillor?---Yes.
And that you hoped that he could thereby exert some
influence over Landbank to make them more amenable to
negotiation?---Yes. He was keen to see both parties
happy.”
I believe Mr Hinchcliff was describing the situation more
accurately when he told Mr Kyle:
“Once, going back when we were a little bit at loggerheads
with LandCorp, were having a little bit of trouble with them.
I asked him if he could give me a hand to stitch a deal up.”
Mr Hinchcliff finally conceded that he appeared to be
asking Dr Bradshaw to “hurry things up” to facilitate the
financial interests of NWE.
12.7.41 Putting to one side Council’s role in forcing the
negotiations in the first place, actively intervening in a
commercial negotiation in that way is certainly not the proper
role of a councillor. It was inappropriate for Mr Hinchcliff to
request that type of assistance in those circumstances and
quite improper for Dr Bradshaw to agree to help. Mr Hinchcliff
was asked:
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“Right, and were you expecting him to exert influence on
Landbank?---Maybe he could influence them to see more
reason, yes, or more sense.
That's surely not his role, is it?---I - I thought it might have
been, yes.”
12.7.42 The only reason Mr Hinchcliff could have for asking
Dr Bradshaw to intervene was a belief that Dr Bradshaw was
in a position to influence the negotiations; the only attribute
Dr Bradshaw could bring to bear would be his position as a
councillor. Mr Hinchcliff was asked:
“Why would you ask a councillor of the City of Wanneroo
who has to, in the very near future, make a decision on this
matter, to go to Landbank on your behalf?---I didn't think it
was untoward at the time.
What made you think that Dr Bradshaw would intervene to
your benefit in a private commercial negotiation between
two developers?---Well, I did.
I'm sorry?---I obviously did.
Yes, but what made you think that he would?---I don't know
what made me think, but I did.”
There could be no proper basis for Mr Hinchcliff to assume
that a councillor would help to further his business interests
by negotiating a settlement to its financial benefit.
Mr Hinchcliff maintains there was no benefit to
Dr Bradshaw except possibly a lunch.
12.7.43 I have considerable difficulty accepting, as
Mr Hinchcliff would have it, that everything just fell into place
for NWE without any real involvement on his part, except for a
request for assistance from Dr Bradshaw. Mr Hinchcliff did not
even begin to satisfactorily explain how NWE, with its smaller
and on all accounts inferior application, managed to convince
Landbank to act to its financial detriment and sell off to NWE
part of its soon to be zoned commercial land at residential
value.
12.8
The Evidence: Dr Bradshaw
12.8.1
Dr Bradshaw said he and Mr Hinchcliff had known
each other for two to three years prior to the time when the
Landbank and North Whitford Estates applications were being
considered. He described the relationship as basically one of
councillor and developer but they socialised to the extent of
lunching together on occasion. Dr Bradshaw hesitated to
describe Mr Hinchcliff as a friend but said they were certainly
friendly. There was nothing in Dr Bradshaw’s evidence which
detracted from my finding that he and Mr Hinchcliff were
friends but the relationship was not as close as between
Mr Hinchcliff and Mr Drescher.
12.8.2
Dr Bradshaw also said he saw Mr Hinchcliff as a
source of information he would not otherwise obtain from the
Town Planning Department. He said he discussed with
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Mr Hinchcliff what NWE were planning for the area both by
way of residential and commercial developments and yet
denied Mr Hinchcliff told him about his company’s plans for a
commercial development in Beldon. When the contradiction
was pointed out to him Dr Bradshaw said the conversations
were generalised. I am not satisfied the discrepancy can be
so easily explained away. If Dr Bradshaw was in the habit of
discussing with Mr Hinchcliff NWE’s plans for the Wanneroo
area it is highly unlikely the company’s plans for a commercial
development at Beldon would have been omitted from the
discussion.
12.8.3
Dr Bradshaw also confirmed that Mr Hinchcliff
donated to his election campaigns and to others Dr Bradshaw
supported. Dr Bradshaw said he approached Mr Hinchcliff at
election time and asked for assistance without specifying an
amount of money. He said that on all but one occasion the
money was for local government candidates and he was never
refused. Dr Bradshaw was not sure when this arrangement
began but to the best of his recollection he received money
from NWE every year. That recollection is not supported by
Mr Hinchcliff or the NWE records. As always, Dr Bradshaw
kept no records.
12.8.4
The first donation recorded by NWE was in March
1987, right at the time when NWE’s application was put before
Council. As I have noted, Dr Bradshaw had no difficulty with
the idea of soliciting an election donation from a developer
with an application before Council.
12.8.5
Dr Bradshaw said he first became aware of
Landbank's application when he saw the City Planner's report
for the Town Planning Committee meeting on 11 March 1987.
He said that at that time he had not had any previous dealings
with Landbank or its officers, social or otherwise. Dr Bradshaw
also maintained that in January 1987 he was not aware of the
exact location of the land owned by NWE, although he knew
they owned land in the area. He said he learned the precise
location after Landbank lodged its application. Dr Bradshaw
said he was told at a committee or Council meeting by a staff
member, probably Mr Drescher, that NWE had at that time
been negotiating with staff for some months. He also said this
was confirmed to him by Mr Hinchcliff but not until after
Council resolved that they should negotiate. Dr Bradshaw first
raised the timing of the applications as a possible justification
for NWE becoming involved in a joint proposal but eventually
conceded that the order in which applicants expressed interest
was irrelevant to the issue before Council.
12.8.6
It is apparent from Dr Bradshaw’s account that the
conversation in which Mr Hinchcliff impressed upon him that
his dealings with the Planning Department were first in time
occurred after Landbank lodged its application but before
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NWE put in theirs and before the matter came before Council.
Therefore, on Dr Bradshaw’s account, he and Mr Hinchcliff
were discussing the matter as early as the period between 27
January and 3 March 1987. But Dr Bradshaw denies keeping
Mr Hinchcliff informed of what transpired.
12.8.7
Later in his evidence, Dr Bradshaw said Mr Hinchcliff
came to see him because he wanted support to get a fair
hearing from the Town Planning Department. Dr Bradshaw
does not dispute that Mr Hinchcliff actively sought his
assistance; he only disputed Mr Hinchcliff’s objective.
Dr Bradshaw said Mr Hinchcliff was simply alerting him to the
fact that NWE had been negotiating with the Town Planning
Department so that Dr Bradshaw, as a councillor, could ensure
no decision was made on the Landbank application until
Council had all the information. He said he told Mr Hinchcliff
he would do his best to ensure the Council was aware of the
other application. This rather elaborate explanation appears
to ignore the fact that all Mr Hinchcliff needed to do to alert
Council to NWE’s interest was put in an application or even
simply write to the Council to advise it of his company’s
intention.
12.8.8
Parts of Dr Bradshaw’s evidence could not be
accurate. He maintained he was unaware that Landbank was
intending to rezone their land prior to receiving the Town
Planning Committee report. The report was not written until
just before 11 March 1987, by which time Mr Hinchcliff had
submitted his request for consideration dated 3 March 1987 to
Council. The report was, therefore, after the conversation
between Dr Bradshaw and Mr Hinchcliff concerning NWE’s
negotiations with the planning department. On one occasion,
he suggested the conversation could have taken place after
the 11 March meeting which was inconsistent with his earlier
evidence.
12.8.9
Dr Bradshaw agreed a councillor would understand
from the City Planner’s first report that from a town planning
point of view a shopping centre of the size proposed by
Landbank could be justified in the area and on that location.
He also agreed he was not aware of any reason to reject the
City Planner’s recommendation contained in the report. It is
curious that Dr Bradshaw purported to be fairly lukewarm in his
support for a commercial area in Beldon. The Commission is
aware from evidence on a number of issues that he generally
supported whole-heartedly and energetically almost any
development to which he did not have a specific objection.
The explanation for that uncharacteristic behaviour on
Dr Bradshaw’s part may be that if a commercial area of the
size sought by Landbank could be justified there would be no
basis to prefer NWE and therefore no reason for Landbank to
act to its detriment and sell a portion of its land to NWE.
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There would also be no reason for Council to encourage a
settlement between the parties.
12.8.10 Dr Bradshaw also raised the Coles-Myer site. He
said the Coles-Myer site, which he saw as preferable to the
Landbank site, was a complicating factor. Dr Bradshaw
explained that Coles-Myer’s applications for a shopping centre
on their land had been consistently rejected by the Minister for
Planning, not because there was no need for a shopping
centre in Beldon, but because it would hinder the development
of the Joondalup Centre. Dr Bradshaw said he believed the
Minister would reject the Landbank site as he had the ColesMyer site. However, there was no suggestion that
development of the Landbank site would, or was seen by
anyone to, potentially hinder the Joondalup Centre. If the City
of Wanneroo Planning Department, which was opposed to the
Coles-Myer site, saw a distinction between the two it is likely
the State Planning Commission and the Minister would do so
as well. In any event, as I have noted, there is no record of
the Coles-Myer site even being raised as a relevant
consideration at any stage of the proceedings.
12.8.11 Dr Bradshaw said he preferred the Coles-Myer land
to the Landbank site as an area for commercial development
because it was bigger and could provide a better facility to the
community. It must follow that if he believed bigger was better
and was exercising his own judgment as a councillor he must
necessarily have supported the Landbank site in preference to
the very much smaller NWE site.
12.8.12 Concerning the March Town Planning Committee
meeting, Dr Bradshaw said he concurred with the view that
only one shopping centre should be supported. Dr Bradshaw
said he believed it would be far more orderly town planning to
have one centre because two commercial sites close together
could create traffic problems. Despite that view, he had the
considerable difficulty accepting the proposition that only one
of the sites would obtain approval. He pointed out, quite
accurately, that theoretically Council could have at any stage
up to the final resolution of the matter, approved both. When
confronted with the wording of Council’s resolution, which
clearly states that only one site would be approved,
Dr Bradshaw blamed the wording on the Planning Department
and suggested that councillors had not thought that aspect
through carefully. Dr Bradshaw was not convincing on that
issue. As I have found already, it is clear Council only ever
contemplated approving one site for commercial development.
I also have no doubt Dr Bradshaw was well aware of that fact.
12.8.13 Dr Bradshaw said he had no recollection of speaking
to Mr Hinchcliff after the first Council meeting in March 1987.
He said, in any event, he would only tell Mr Hinchcliff of the full
Council resolution. He was asked:
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“Would you agree that Mr Hinchcliff had a relationship with
you whereby he could obtain information from you?---Yes.
And did he at any stage attempt to obtain from you
information as to the attitude of your fellow councillors to
his particular application?---No, he didn't.”
When I consider the nature of the relationship between
Dr Bradshaw and Mr Hinchcliff as described by
Dr Bradshaw and the fact that Mr Hinchcliff had contacted
him to attempt to ensure that NWE would get a fair hearing,
I have some difficulty accepting that Mr Hinchcliff never
asked Dr Bradshaw what the councillors thought of his
company’s application and that Dr Bradshaw never
volunteered such information to Mr Hinchcliff.
12.8.14 Dr Bradshaw said the joint proposal was
Mr Drescher’s idea and recalls that councillors accepted it at
the time as a reasonable idea. It seems that no councillor,
including Dr Bradshaw, actually turned his mind to how a joint
proposal would be achieved in the circumstances.
Dr Bradshaw conveyed the impression that all the councillors
just went along with the idea. He denied any suggestion that
he supported the idea of a joint proposal in order to keep
Mr Hinchcliff and NWE in contention. When Dr Bradshaw was
asked what were the possible benefits to the City of a joint
proposal he said:
“If you have two developers and they both want something
and they can decide amongst themselves, it saves the City
of Wanneroo having to make - or the councillors having to
make the decision for them. "
As with others who advocated that explanation,
Dr Bradshaw was unable to say why avoiding a decision
was, of itself, desirable. Dr Bradshaw’s second attempt at
a plausible explanation was no more compelling. He
suggested the benefit to the community was that both
developers were happy. Dr Bradshaw said he saw it as
part of Council's role to keep as many people as possible
happy.
12.8.15 Dr Bradshaw did agree it was not Council's role to
create a situation where the developers are obliged to enter
into such a joint proposal. He said he understood the joint
proposal suggestion to be that the companies could make their
decision between themselves and then come back to Council
for approval. Dr Bradshaw agreed it was not Council's role to
dictate to the parties that there should be a joint proposal or
the terms of any agreement reached. Dr Bradshaw maintained
he was not aware of the negotiations and had no recollection
of attending any meeting attended by the parties. He said he
was aware at the time that planning staff attended some of the
meetings but was not aware that Council staff played more
than a mediator's role.
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12.8.16 When the matter was next before Council in
November 1987, it was deferred to allow the applicants to
consider combining their applications. Dr Bradshaw said he
had no recollection whose idea it was to defer the matter, even
though he moved the motion to do so. He would not agree he
moved the motion because it was his idea. Dr Bradshaw said
the motion could have been based on information from the
Town Clerk or Town Planner, despite the fact that it is not
mentioned in any of the reports or the minutes of the meeting.
He said councillors were frequently given information orally by
the Town Clerk or the City Planner which would affect their
decisions.
12.8.17 Even Dr Bradshaw accepted there was a need for
additional information to explain why Council would pass a
resolution to permit people to do what they had been doing for
the previous eight months. When asked what the City Planner
could possibly have said to make Council so resolve he said:
“Obviously the City Planner has made a comment about
perhaps negotiations look like being fruitful with his
negotiations with them, and if we defer it one month we
may not have to make a decision on what was before us.”
Again, Dr Bradshaw was suggesting that obviating the
need to make a decision was a worthwhile objective.
Further, on all the available documentary evidence as at
November 1987, negotiations had entirely broken down. If
Mr Drescher had put such a proposition to Council, he
could not have been telling them the truth. Dr Bradshaw
was speculating and, it appears, not accurately.
12.8.18 As I have noted, Dr Bradshaw agreed a development
of the size sought by Landbank could be justified in terms of
community need and that such a development could not even
fit on the NWE site. At one point he also agreed that of the
two sites the Landbank site was preferable for commercial
development. After those concessions Dr Bradshaw was then
asked:
" So why do you force them into a joint proposal at this
time?---It seemed a good idea at the time.
That's the best you can come up with, Dr Bradshaw?--Yes.”
Dr Bradshaw later disputed that on the decision the Council
had to make at the time Landbank’s was the preferable site
and size of site. His evidence was, at times, confusing.
12.8.19 Dr Bradshaw also disputed that ultimately Landbank
suffered a detriment and raised the fact that it took Landbank a
further three years after approval to build the shopping centre
as rebutting any such suggestion. But if that is correct, it took
a total of four years from the time of Landbank’s application for
the community to get the shopping centre it required. They

415

would have had it a year sooner if it were not for the
negotiations with NWE.
12.8.20 As for his own involvement, Dr Bradshaw said he
had no recollection of assisting Mr Hinchcliff after the first time
when he was asked for his support to ensure NWE’s proposal
was considered. He said he did not recall being involved in
the negotiations, despite the fact that Mr Hinchcliff has a clear
recollection of asking him to become involved. However,
Dr Bradshaw did not dispute Mr Hinchcliff’s evidence on the
point and suggested that if he was involved it would only have
been to mediate and bring matters to a head. Dr Bradshaw
agreed it might be improper for a councillor to involve himself
in a commercial negotiation but said he did not accept he had
negotiated on Mr Hinchcliff's behalf. He does accept that
Mr Hinchcliff asked him to negotiate on his behalf and there is
no evidence that he refused. Mr Maddestra’s account to
Landbank for November and December 1987 and January
1988 also refers to a “meeting with W Bradshaw, O Drescher”.
12.8.21 Dr Bradshaw was also unable to explain what
occurred at the Town Planning Committee meeting in February
1988, other than to say the committee accepted the City
Planners’ view that only 3,000 m2 of retail floor space could be
justified. In relation to the up-dated City Planner’s report
provided to the full Council, Dr Bradshaw agreed the report
made it appear there had only been a 300 m2 increase in the
retail floor space proposed, where in fact the increase was
1,500 m2 but he was unable to say whether councillors were
aware of the extent of the increase. He said he could not
remember anyone commenting on the fact that the retail
component of the application had increased by 50% which was
a significant increase in a remarkably short period of time, as
Dr Bradshaw agreed. He did not believe there was any
discussion on this point by councillors and said “I would
suggest that the councillors just got confused with the figures
and didn't realise what they had done.” Dr Bradshaw denied
any knowledge of the increase in floor space being used as a
negotiating lever by any councillor or officer.
12.8.22 Dr Bradshaw agreed the restrictions on the zoning
for Lot 656 came into existence as part of the agreement
negotiated between the parties but he disputed they should be
considered as preconditions to the deal.
12.8.23 There are considerable differences between the
accounts of Dr Bradshaw on the one hand and those of
Mr Drescher and Mr Hinchcliff on the other. I have found in
other contexts, on a number of occasions, that Dr Bradshaw’s
evidence should be rejected. His evidence on this occasion
must therefore be scrutinised very carefully. However, in this
matter the evidence of Mr Drescher and Mr Hinchcliff has been
found wanting on a number of issues. I am not prepared to
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reject Dr Bradshaw’s evidence solely because it conflicts with
Mr Drescher and Mr Hinchcliff.
12.9
Conclusions on Part I
12.9.1
On the whole of the evidence as set out above, I
make the following findings of fact:
12.9.2
Landbank lodged its application with the City of
Wanneroo on becoming aware that NWE were proposing to
seek approval to rezone for commercial development a site in
the Beldon area. Planning Department staff considered it
appropriate for both proposals to be considered together and
NWE were advised of Landbank’s application.
12.9.3
In the course of their dealings with each other, and
because of the nature of their respective relationships with
Mr Hinchcliff, both Mr Drescher and Dr Bradshaw discussed
with Mr Hinchcliff his company’s proposal. There is no
suggestion that any such discussion took place in the
presence of all three men. Nor is there sufficient evidence to
suggest that Dr Bradshaw took any action to assist
Mr Hinchcliff in the early stages.
12.9.4
Being aware that Mr Hinchcliff’s company had made
application to Council to rezone its land, Mr Drescher became
actively involved in the application, either personally or by
providing the necessary direction to his staff. As I have noted,
Mr Drescher had a clear conflict of interest and it was improper
for him to deliberately involve himself in an application to the
direct financial benefit of a personal friend. It was apparent
from the outset that Landbank’s application was superior. If
Council had decided between the two competing applications,
NWE would have been unsuccessful.
12.9.5
I find the suggestion that the parties negotiate with a
view to combining their proposals was a Planning Department
initiative made either by Mr Drescher or under his direction.
While that initiative in itself may have been nothing more than
a routine attempt to bring competing parties together, in my
opinion the pressure subsequently placed on Landbank to
negotiate with NWE was for the specific purpose of ensuring
that NWE derived some benefit from any commercial rezoning
approved for the Beldon area. That purpose was improper
and the actions of Mr Drescher and his staff in pursuing that
purpose were improper. Mr Drescher and Mr Thompson were
actively involved in the negotiations between the parties.
During the course of those negotiations, they both made false
and misleading statements to Landbank officers with a view to
convincing them that the only basis upon which Landbank
would obtain a commercial zoning in the Beldon area was to
put forward a joint proposal with NWE. There was no benefit
to the Community in the course adopted by the Planning
Department and by Council. The only benefit was to NWE.
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12.9.6
Planning Departments staff, including Mr Drescher,
kept no records to reflect their involvement in the negotiations.
The lack of any such documentation is so complete that I am
satisfied the Planning Department has deliberately excluded
from the documentation produced to the Commission any
reference to the department’s responsibility for initiating the
negotiations and its role in the conduct of those negotiations.
12.9.7
Mr Curtis was aware from his dealings with
Mr Drescher and Mr Thompson that Landbank’s application
was not being dealt with fairly and in accordance with proper
planning principles. Despite that knowledge he elected to take
no action by way of complaint to the Town Clerk, the Mayor,
other councillors or the Department of Local Government.
Instead, Mr Curtis attempted to make the best of the situation
with which he was confronted by maximising the size of the
development approved in order to overcome the financial
detriment of being forced to reach a settlement with NWE.
12.9.8
During the course of the negotiations between
Landbank and NWE, Mr Drescher and Mr Thompson, in order
to facilitate a settlement, acquiesced in the proposal for
increased floor space as sought by Landbank. In his
supplementary report to Council for its meeting on 24 February
1988, Mr Drescher deliberately misled Council as to the
increase in retail floor space represented in the joint
application over that previously recommended.
12.9.9
While there is evidence to suggest Mr Hinchcliff
requested Dr Bradshaw to intervene in the negotiations, there
is insufficient evidence to enable me to conclude that
Dr Bradshaw complied with that request. I accept
Mr Hinchcliff’s evidence that he asked Dr Bradshaw to
intervene and that a resolution was reached without further
action on Mr Hinchcliff’s part. However, Mr Drescher was, at
the time, actively pursuing NWE’s interests in the negotiations
and the successful outcome for NWE is equally consistent with
his actions alone.
12.9.10 While I am satisfied Mr Drescher acted with the
specific aim of assisting NWE, and therefore Mr Hinchcliff,
there is no evidence on which I could conclude that
Mr Drescher acted out of any motive other than a desire to
assist his friend. There is insufficient evidence from which to
conclude that Dr Bradshaw played a role in the negotiations
between the parties but I am also not satisfied he played no
such role. Dr Bradshaw’s involvement in the Landbank-NWE
joint proposal cannot be looked at in isolation from his role in
the sale of Lot 656 and the decision to approve an increase to
the floor space for Lot 656. I will consider the question again
when I have considered the evidence relating to those issues.
PART II:
THE VARIATIONS TO THE TERMS OF THE
AGREEMENT
418

12.10

Introduction
12.10.1 The Commission was initially concerned to scrutinise
the variations to the town planning scheme involving Lot 656
to determine whether they were made in return for a benefit to
any councillor or officer. Those concerns were not entirely
dissipated but, as the investigation proceeded, the issues of
maladministration in the Planning Department of the City of
Wanneroo also became apparent. The evidence on this issue
does not reflect well on that department.
12.11
The Factual Background
12.11.1 As I have noted, the agreement reached between
Landbank and NWE provided that NWE’s portion of the
Landbank site, Lot 656, was to be restricted to 700 m2 of retail
floor space. It was further agreed that NWE’s 700 m2 should
be restricted in use to offices, hardware and garden centre.
The rest of the site could be used for a medical centre from
which a pharmacy was expressly excluded. Those restrictions
formed an express part of the joint rezoning application to
Council. The application to rezone the site, including the
agreed restrictions, was approved first by Council and then by
the Minister. The restrictions formed an express part of that
approval.
12.11.2 It is very apparent from the wording of
Mr Maddestra’s letter to Council dated 19 February 1988 that
the restrictions were an integral part of the negotiated
settlement. Mr Maddestra clearly set out the restrictions
agreed and sought to be incorporated and, inter alia,
specifically requested Council to place an upper ceiling on
NWE’s retail area. He also made it very clear that Landbank
were concerned to prevent any future changes to the
restrictions agreed, should the land subsequently be sold.
Mr Maddestra’s letter left no room for ambiguity as to the
circumstances in which the joint proposal came to be agreed
and placed before Council for consideration. Even
Mr Hinchcliff agreed that the restrictions sought and imposed
comprised the conditions upon which Landbank had agreed to
allow NWE to participate in their development.
12.11.3 Mr Haustead confirmed that the restrictions on the
use of NWE’s portion of the Landbank site were agreements
reached in the course of the negotiations. He also believed,
as did Mr Curtis, that the restrictions would have been referred
to in the tender documents for sale of the Landbank sites. He
said the restrictions would affect the amount potential
purchasers would be prepared to pay for the site; he believed
they would have bought their properties with those factors in
mind. Mr Curtis’ evidence was essentially to the same effect
but he was unable to say whether he would have refused to
enter into the agreement if NWE had refused to accept the
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restrictions. He recalled that the purpose of the restrictions
was to eliminate competition from the medical centre site.
12.11.4 On Mr Curtis’ evidence, it appears the arrangement
was not made in front of the council staff but he said Landbank
expected the restrictions to be complied with. He said
Landbank relied for enforcement on the fact that it had an
agreement with NWE and had advised Council of the terms of
that agreement in writing. Mr Curtis conceded that, ultimately,
if Council decided to increase the floor space there was little
Landbank could do to prevent it but he thought Landbank was
dealing with honourable people. He said he was confident
Council would honour the agreement. As it turned out,
Mr Curtis’ confidence was misplaced on both counts.
12.11.5 Landbank clearly intended, with NWE’s agreement,
to restrict the retail use of Lot 656 to minimise competition for
the owners of the balance of the commercial site. On the
assumption that the amendment to the scheme properly
reflected the restrictions, any prospective tenderer for the
remaining lots on the site would have notice of the restrictions
and make their decision to purchase and the price they would
offer, based on a reasonable belief that the competition they
would face would be as envisaged by the amendment. As a
number of witnesses quite rightly pointed out, Council have the
power to amend the scheme at any time, subject to ministerial
approval. However, when doing so, the circumstances by
which such restrictions came into existence and the fact that
parties have acted upon them should be relevant and
compelling considerations which must be taken into account.
12.11.6 It was suggested in evidence, that in circumstances
where Landbank was well aware that Council could amend
zonings, if the restrictions were truly a significant part of the
agreement without which Landbank would not have
proceeded, then it could have been expected to make some
form of legal arrangement to preserve that position. I note that
expectation was raised by those witnesses with an interest in
minimising the significance of the subsequent changes to
those restrictions The protections suggested were a condition
of sale, a specific contract, a caveat and a restrictive covenant.
In fact, none of those expedients could have the effect
contended.
12.11.7 The restrictions were in fact included as a term of
the agreement between the parties to enter into a contract of
sale and purchase with respect to Lot 656. Since NWE had no
intention of actually developing the site there was no point in
including the agreement as a condition of the contract of sale.
NWE could have been bound but that would have been of no
practical benefit to Landbank since such a condition would
have been unenforceable against any subsequent purchasers
of any portion of the site. A caveat was not appropriate since
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there was no caveatable interest. A restrictive covenant would
have been expensive, particularly since it would not, on
Mr Drescher’s account, have been binding on the City of
Wanneroo.
12.11.8 From a legal point of view the only protection
Landbank could have had was the protection it believed it had;
incorporation of the terms of the agreement in the amendment
to the scheme and Council’s full knowledge of the
circumstances under which it had parted with ownership of Lot
656. Landbank could only rely on the council, as a
supposedly reputable local authority, to honour the agreement.
12.11.9 On 31 March 1988, Maddestra and Partners
provided to the City of Wanneroo their report on the
amendment to the scheme. That report clearly and accurately
stated the restrictions imposed pursuant to the agreement
between the parties. However, the report prepared by the
planning staff at the City of Wanneroo and the draft
amendment sent to the State Planning Commission was
inaccurate, in that it made no mention of the exclusion of the
pharmacy from the medical centre permitted on the Special
Zone (restricted use) portion of the site which was Lot 656.
Consequently, when the amendment was finally gazetted on 7
April 1989, the only restrictions legally in place were the 700
m2 retail floor space and the limitation on its use to hardware,
office and garden centre.
12.11.10
Mr Thompson was asked why the restriction
on the inclusion of a pharmacy on Lot 656 which was
approved by Council was not incorporated in the amendment
to the scheme which would normally be drafted by an officer of
the Town Planning Department. He said there was nothing in
the scheme or legislation to preclude the Council or the Town
Planning Commission from expressly stating in the amendment
that a pharmacy was excluded from the permissible uses. He
also agreed that a planner was not entitled to simply leave out
a matter that Council has decided should be included.
12.11.11
After Landbank sold Lot 656 to NWE,
pursuant to the agreement, NWE on-sold the site to Lobito Pty
Ltd (“Lobito”), a company controlled by Mr Richard Tay.
Mr Tay was a friend and associate of Dr Bradshaw. Mr Tay
signed the contract of sale on behalf of Lobito on 24 July
1989; NWE signed the contract on 27 July 1989.
12.11.12
In August 1989, Meyer Shircore & Associates,
on behalf of Lobito, applied to Council for approval to develop
on Lot 656 seven offices and eight medical consulting rooms.
The proposal included a 50% increase in the gross leasable
area of the site, from 700 m2 to 1,060 m2. One of the City of
Wanneroo planners, Mr Roger Hope-Johnstone, prepared a
report dated 13 September 1989 which, in accordance with the
usual procedure, went forward to the Town Planning
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Committee over the signature of Mr Drescher. In the report the
restriction on floor space was referred to in this way:
“As part of an agreement between LandCorp and NWE Pty
Lot 656 was created and given a specific zoning pursuant
to that agreement....”
The zoning, with its restrictions was then described. It was
not made clear in the report that the restrictions were an
integral component of that agreement. As evidenced by
Mr Maddestra’s letter, they were the very basis upon which
the agreement was reached. Nor was there any mention in
the report of Council’s role in orchestrating the agreement.
I have found in Part I of this chapter that Council created
the circumstances which forced Landbank to sell Lot 656 to
NWE, subject to the restriction which Council was then
being asked to vary. The report omitted that fundamental
piece of information. It was important that the Planning
Department advise Council of that involvement. Some of
the councillors may not even have been on Council when
the agreement was made. Others may well have forgotten
the circumstances, if they ever knew.
12.11.13
It was also mentioned in the report that
tenders for the sale by LandCorp of the remaining lots, on
what was by that time known as Belridge City, had closed on
30 August 1989. It was obviously clear to Mr Hope-Johnstone
and Mr Drescher that the successful tenderers had made their
bids on the understanding that competition from Lot 656 was
restricted in accordance with the terms of the zoning. There
was also reference in the report to the fact that Lobito’s
proposal represented an attempt to maximise development of
the site but no justification for the additional floor space had
been provided.
12.11.14
The City Planner recommended, inter alia,
that Council defer consideration of the proposal pending
receipt of advice from LandCorp that the proposal did not
contravene any conditions of sale of the land to NWE and
adequate justification from the applicant for the provision of the
additional office floor space. No witness was able to say why
the term “conditions of sale” was used in preference to the
more accurate “condition of the agreement reached between
the parties”.
12.11.15
The City Planner had written to Mr Haustead
of LandCorp on 29 August 1989, requesting LandCorp’s views
on the proposal. The letter contained this statement:
“Specifically, the City is concerned that the proposal may
compromise LandCorp’s requirements/conditions of sale to
North Whitfords Estates Pty Ltd. There is also some doubt
that, considering the non-retail component expected to be
attached to the shopping centre on Lot 658, the market can
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accommodate the extent of floor space that is now being
sought.”
The latter concern had also been raised in the City
Planner’s report to Council. LandCorp responded to the
request by letter, dated 4 September 1989, well before the
September meetings of the Town Planning Committee and
Council. Mr Haustead, on the instructions of Mr Curtis,
wrote that LandCorp strongly opposed any increase in the
size of the development on Lot 656 because it was
inconsistent with the original informal agreement reached
between LandCorp, NWE and the City of Wanneroo Town
Planning Department, as well as the potential impact on
proposed purchasers of the adjoining sites. Mr Haustead
also expressed the view that the successful tenderers
should have an opportunity to comment on Lobito’s
application. Mr Haustead was sufficiently agitated by the
suggestion of an increase in the retail gross leasable area
applicable to Lot 656 to write also to NWE to express his
concern. Mr Hinchcliff on behalf of NWE responded and
advised that NWE had no knowledge of, nor was in any
way associated with, Lobito’s application. There is no
evidence before the Commission to suggest otherwise.
12.11.16
Mr Haustead said Landbank was sufficiently
concerned to call a number of meetings with council staff on
the subject. He said the council staff made it clear they
considered the increase sought to be acceptable. Mr Curtis
said he pointed out to the council staff that the restrictions had
been part of the agreement between the two companies and
that, although they no longer owned the land, the agreement
should be honoured because purchasers had bought from
Landbank on the basis of those conditions.
12.11.17
I note, when considering the way in which the
matter was dealt with at the subsequent council meetings, that
there was no apparent urgency with this application, at least
from the City’s viewpoint. The development of the commercial
complex had been extensively delayed by Council’s own
actions while facilitating the joint proposal without any
apparent concern by councillors or council staff. Further,
development of the larger portion of the site was proceeding
and a delay of a month was unlikely to affect the provision of
services to the community.
12.11.18
Despite those factors and the
recommendation of the Town Planner, the Town Planning
Committee, at its meeting on 13 September 1989, resolved to
recommend that Council approve the proposal subject to
certain conditions. Those conditions included that the
proposal did not contravene any condition of sale of the land
to NWE and that Lobito provided adequate justification for the
increase. The committee further resolved to recommend that
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subject to completion of the conditions to the City Planner’s
satisfaction the amendment to increase the gross leasable
area of Lot 656 be adopted. The committee also
recommended that, upon gazettal of the amendment, the City
Planner be authorised to grant approval to commence
development.
12.11.19
The minutes of the committee meeting contain
only acknowledgement of receipt of the City Planner’s report
and the resolution. There is no mention of the reasons behind
the action taken or why the City Planner’s recommendations
were rejected. Nor is there any mention of further information
being made available to the committee, such as the letter from
LandCorp. At its meeting on 27 September 1989, Council
accepted the recommendation of the Town Planning
Committee. The minutes of this meeting include an abridged
version of the City Planner’s report but, again, there is no
mention of any additional material or the reasons behind the
decision.
12.11.20
I note that, at the Town Planning Committee
meeting, the motion was moved by Councillor Bradshaw and
seconded by Councillor Cooper. At the full Council meeting,
the motion was moved by Councillor Freame and seconded by
Councillor Bradshaw. I will consider later in this part whether
Dr Bradshaw was liable pursuant to section 174 of the Local
Government Act 1960 to disclose a pecuniary interest and
abstain from participating in the debate and voting on those
motions.
12.11.21
There was evidence that Lobito proceeded to
develop Lot 656 in accordance with Council’s approval. There
is also evidence from which the potential financial benefit of
that approval to Lobito can be quantified. On 31 August 1989,
Ross Hughes and Co. carried out a valuation for Custom
Credit Corporation, Lobito’s financiers. It is stated in the
valuation that “the proposed office and medical suites ... are
likely to sell at an average sale price in the order of $1,300 per
square metre.” On that valuation, an additional 360 m2 of floor
space would be valued at $468,000.00. It seems, however,
that Ross Hughes & Co’s valuation may have been somewhat
less than potential purchasers were prepared to pay. In May
1990, Lobito entered into an agreement with a pharmacist,
Mr Kim Smith, to sell one of the suites in Lot 656 for $2,000.00
m2. On the basis of that figure, the value of the additional
gross leasable area approved by Council was $720,000.00.
12.11.22
While there are obviously costs involved in
increasing the floor space and inevitable variations in market
price, it is clear Council’s resolution on the motion of
Dr Bradshaw, contrary to the City Planner’s recommendation,
significantly increased the value of the development and the
potential profit to Lobito.
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12.11.23
It was not until this line of inquiry was well into
the hearing that investigators established that the reason they
were finding it difficult to locate the documentation for the
amendment to give effect to Council’s resolution was that no
such documentation existed. The amendment, numbered 510,
never went ahead. It was never referred on to the State
Planning Commission for ministerial approval and, in fact,
never left the City of Wanneroo Planning Department. Nor is
there any record to explain why that was so; whether the
conditions set out in Council’s approval were ever met or how
it was that approval to commence development was granted
without the scheme amendment taking effect. Planning staff
were questioned on the matter but were unable to throw any
light on the omission.
12.11.24
Mr Thompson explained that files are created
and maintained on each amendment to the scheme. He said
that at the request of a Commission investigator he attempted
to locate the Planning Department’s records on amendment
510 but found there was very little information on the file, not
even the normal paperwork associated with an amendment.
There was only the letter from the City of Wanneroo to Meyer
Shircore. There was nothing on the file dated later than the
September 1989 approval by council. Mr Thompson could
offer no explanation for what had happened.
12.11.25
The next matter to come before the Council in
relation to Lot 656 arose in February 1990 when Mr Kim Smith
applied for approval to rezone Lot 656 to accommodate a
pharmacy. As I have noted, Council’s resolution to approve
the joint Landbank-NWE application to rezone specifically
excluded a pharmacy from the medical centre approved for Lot
656. However, the resolution was not accurately translated
into the scheme amendment and the pharmacy restriction was
omitted. Mr Smith said that at no stage during his extensive
dealings with the planning staff and councillors of the City of
Wanneroo was he ever told there was, or was supposed to be,
an express exclusion on the operation of a pharmacy on Lot
656.
12.11.26
The report of the City Planner dated 14
February 1990 specifically referred to the then existing zoning
and noted that “the medical centre forms part of the Special
Zone mentioned above where a pharmacy is not a permitted
use”. In circumstances where the specific nominated
exclusion has not made its way into the scheme amendment,
the City Planner’s comment can be interpreted differently. It
could be construed to mean that, since the permitted use for
the land is medical centre, a pharmacy does not fall within that
description. Mr Drescher is not in terms there saying that, by
virtue of the Landbank-NWE agreement, which the Council
accepted, a pharmacy is expressly and specifically excluded
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as a use within the medical centre. If the former construction
is applied, a decision on whether to amend the scheme to
permit a use which had not previously been authorised would
then be a matter of applying planning principles and
considering the interests of the community. That was the
position Mr Drescher adopted in his evidence before the
Commission.
12.11.27
The City Planner’s report reads as if it had
been written by someone who had simply read the relevant
amendment unaware of the existence and circumstances of
the Landbank-NWE agreement. Mr Drescher, who signed the
report, was not in that position; he had been closely involved
in those arrangements. He could have been expected at that
point to have become aware that there was an error in the
amendment and rectified it or properly advised Council of the
correct position. In the event, the closest Mr Drescher came to
informing Council of the history of the matter was to include
this statement:
“It should be remembered that Council when rezoning the
“Belridge City” site were not requested to accommodate a
pharmacy as part of the Medical Centre Development.
Although not clearly specified at the time the intention was
to accommodate a pharmacy within the shopping centre
component, and there is nothing to stop this in any event.”
12.11.28
That statement was very misleading. The
situation was not accurately described by saying “Council ...
were not requested to accommodate a pharmacy”; Council
was specifically requested to exclude a pharmacy and did so.
Mr Drescher would have known of the agreement had he
referred to his own reports on the subject as he could have
been expected to do.
12.11.29
The City Planner recommended that the
application be approved and the necessary amendment to the
scheme be adopted for forwarding to the Department of
Planning and Urban Development for approval to advertise.
On a motion of Dr Bradshaw, seconded by Cr Freame, Council
accepted the committee’s recommendation and resolved
accordingly.
12.11.30
When the proposed rezoning was advertised,
Maddestra Rowe, on behalf of a company called Somewhere
in My Heart Pty Ltd and Mr Ian McKenzie, lodged a submission
objecting to the rezoning. Somewhere in My Heart Pty Ltd had
purchased Landbank’s shopping centre site and Mr McKenzie
was a pharmacist who intended establishing a pharmacy in the
shopping centre. Mr Maddestra’s submission set out seven
very good reasons why the site should not be rezoned to
permit a pharmacy in the medical centre. It is worth setting
them out in full:
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“1.
The proposal is contrary to the original agreement
between land developers which, for specific reasons,
applied clear restrictions on the retail use potential of the
site.
2.
The proposal represents a complete contradiction of
Council’s decision, only two years ago, to specifically
exclude a pharmacy from the Special Use site.
3.
The Medical Centre site has already gained
additional advantage, through the provision of another two
entry points across the Shopping Centre site, which, as a
consequence, has diminished the degree of development
flexibility for the proposed Shopping Centre.
4.
The proposal does not accord with the original
intention of the “Restricted Use” classification, which was to
accommodate the provision of much-needed retail facilities
which would otherwise not locate in a retail centre, whilst
ensuring that commercial development within the site
complements and does not compete with the adjoining
Shopping Centre.
5.
It is inappropriate and unnecessary to undertake the
proposed amendment, given that the adjoining land is
already suitably zoned to accommodate a pharmacy.
6.
A pharmacy is essentially a retail use which is far
more suited to a situation within a retail shopping centre.
7.
The Shopping Centre owners already have a
pharmacist committed to establishing within the proposed
Shopping Centre, lending further weight to the argument
that the proposed amendment is unwarranted.”
Clearly, the main thrust of Mr Maddestra’s submission was
that the status quo should be preserved.
12.11.31
Despite Maddestra Rowe’s, letter the City
Planner’s report to the June 1990 meeting of Council does not
take the opportunity to fully inform Council of the history of the
matter. In fact, the report further misleads the Council.
Mr Drescher stated, inter alia, that “(T)he exclusion of a
pharmacy was determined following negotiations between the
original two landowners. ... Council merely accommodated the
request at the time.” The statement carries the clear
implication that Council played no role in those negotiations,
which was clearly not the case. In response to Mr Maddestra’s
seven points, Mr Drescher stated that “the most important
point to consider is whether, on planning grounds, there are
any genuine reasons why a pharmacy cannot be
accommodated as part of the proposed Medical Centre
development”. Mr Drescher went on to dismiss the objections
raised as being based more on economic grounds than
genuine planning reasons and recommends final adoption of
the amendment to the scheme.
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12.11.32
The Town Planning Committee, at its meeting
on 13 June 1990, adopted Mr Drescher’s recommendation, as
did full Council on 27 June 1990. The Minister, however, had
a different view of the matter and refused to approve the
amendment.
12.11.33
Those are the bare facts of the matter. I turn
now to consider the evidence of the witnesses in more detail.
12.12
The Evidence
Mr Oscar Drescher
12.12.1 On this line of inquiry, Mr Drescher eventually
acknowledged deficiencies in his reports but he was unable,
and on a number of occasions did not even attempt, to explain
how they occurred. Nor did Mr Drescher accept any
responsibility for the deficiencies. Mr Drescher was closely
involved in the original agreement, he was responsible for all
the relevant reports to Council and he was the only planning
officer present at the meetings at which those terms were
varied. He was still unable to throw any light on the
circumstances in which the two approvals to vary the zoning
that resulted from the joint proposal were granted.
12.12.2 Mr Drescher agreed that the decision reached
between Landbank and NWE arose from negotiations initiated
and promoted by Council. He also agreed that, although in
planning terms at any stage any person can apply to amend
the scheme, the circumstances by which the scheme
amendment came into existence are taken into consideration.
And yet, later in his evidence, Mr Drescher said that unless the
parties had reduced the terms of an agreement to writing he
would not have seen any impediment to proceeding with the
amendment. He was then asked:
“It had been enshrined in writing though, hadn't it? It was
in the scheme, wasn't it?---Which was something that could
be changed.
Yes, but it was the understanding, was it not, that was
given to these people that it wouldn't be without some valid
reason?---Well, the valid reason was that there was a
further request so we evaluated that request.
Mr Drescher, you are not seriously suggesting that they
reached this agreement on the basis that it wouldn't be
changed unless someone asked it to be?---If somebody
asks us for consideration, we give it. If somebody asks for
In other words it was all meaningless to you, wasn't it? You
were going to go ahead and do whatever you wanted
regardless of what agreement they reached?---Only if - if
there hadn't have been an application, there wouldn't have
been a report.
Well, that's stating the blindingly obvious, isn't it?---It
certainly is.”
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Those inane responses to a very valid question do not
reflect credibly on Mr Drescher. They were, unfortunately,
fairly typical of his evidence on this issue. Mr Drescher
maintained he was under no obligation to recommend
against any change to the scheme. He said the possibility
of subsequent changes to the zoning was not discussed at
the time of the agreement but he could accept that
Mr Haustead’s understanding was that Council would not
permit a change at a later stage. And yet Mr Drescher later
denied he had conveyed that impression or understanding
to Mr Haustead. If Mr Haustead received that impression
or understanding it could only have come from Mr Drescher
or one of his staff as he had no contact with councillors
during the course of the negotiations.
12.12.3 The highest status Mr Drescher would confer on the
Landbank-NWE agreement was that it was an arrangement
which Council recognised, although technically such
arrangements are not a town planning consideration. That
very neutral description was consistent with Mr Drescher’s
overall minimisation of Council’s role in the creation of the
agreement. When he was reminded of the content of
Mr Maddestra’s letter of 19 February 1988, setting out the
terms of the agreement between Landbank and NWE,
Mr Drescher conceded that Lobito’s application was in clear
conflict with the terms of that agreement. Mr Drescher’s
explanation for his report and the approval was that nothing
stays static. He said the fact that the parties had reached
agreement in negotiations instigated by the Planning
Department was considered but “at the end of the day we
decided to support ... the request for change”.
12.12.4 It was also apparent from Mr Drescher’s evidence
that if he attached any significance to the terms of the
agreement between Landbank and NWE it was not because
the terms were part of the contract of sale but simply because
it was part of the agreement reached. Mr Drescher was still
unable to explain why in his report he limited the inquiry to be
made of Landbank to whether the application to vary
contravened the conditions of sale of Lot 656 to NWE. It
seems clear that either the report was so superficial the
planning officer concerned did not even bother to peruse the
relevant records or it was a deliberate attempt to find a loophole in the agreement in order to justify approval of the
application. Mr Drescher also had great difficulty conceding
that the agreement had planning significance. Such a
concession would, of course, require Mr Drescher to accept
that a proper and complete understanding of the
circumstances surrounding the agreement was a necessary
prerequisite to proper consideration of the application to vary.
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Council was never given the information necessary to enable
them to gain that understanding.
12.12.5 Mr Drescher said he first became aware of Lobito’s
desire to increase the floor space on Lot 656 during a meeting
with Mr Tay and his architect, when he was told there was
more space available and they wanted to increase the size of
the floor area. Even though he was fully aware of the existing
restriction and the basis for it, there is no suggestion on the
evidence that Mr Drescher pointed out the problem or
attempted to dissuade the developer from pursuing the idea. It
appears that from the outset Mr Drescher attached no
significance to the terms of the agreement which he had
personally brought about.
12.12.6 Mr Drescher said he had no recollection of what
transpired after his report to the Town Planning Committee in
September 1989. He said he did not know whether the
application to increase the floor space was subsequently found
to contravene the conditions of sale. Mr Drescher said he did
not recall Landbank’s response to his inquiry, let alone
whether it was put before either the committee or Council
meeting. He said he could not recall the committee
discussion. Mr Drescher said he had no recollection of
whether the applicant satisfied any of the conditions of the
approval or what happened to the proposed amendment to the
scheme. He said everything following Council approval would
have been done by the planning staff without reference back
to him unless a further report was required. While that may
have been the procedure, it does not absolve Mr Drescher
from responsibility. The authority was his; no matter who
carried out the task it was Mr Drescher’s obligation to ensure it
was carried out competently and appropriately. In fact, it does
not appear to have been carried out at all.
12.12.7 Mr Drescher also said that he did not recall who
promoted the recommendation but since the motion was
moved by Dr Bradshaw he said he presumed Dr Bradshaw
initiated discussion. He did agree that the effect of the Town
Planning Committee's recommendation would be to greatly
accelerate the process of this development approval.
However, Mr Drescher did not recall that being discussed as
the motivating factor. He also agreed that the approval would
have substantially increased the value of the lot to the
developer. In response to a question from Dr Bradshaw,
Mr Drescher said he did not believe Mr Tay was given any
more than anybody else would have received in the
circumstances. While that may be so, the question is whether
Mr Tay was given more than anyone should have been given.
12.12.8 Mr Drescher maintained that Dr Bradshaw supported
the development but disputed he paid particular attention to
this particular application. He would only say he paid some
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attention to it and could not say whether that was more
particular attention than normal. Mr Drescher was reminded
that he had said to Mr Kyle “(H)e did pay particular attention to
this one, yes.” and then asked:
“It's not a matter of just paying attention, Mr Drescher. You
said he paid particular attention to this one. What did you
mean by that?---He was moving a lot of the motions to refer
and re-refer and support and modify the recommendations
throughout the course.
Was he the initiator of modification to motions?---I couldn't
- he was certainly involved in the discussions but initiation a lot of councillors participate in debates, but he did move
quite a number of the motions.
Were you aware of Dr Bradshaw ever meeting with
developers or consultants about this development?---No.
Or having discussions with developers or consultants?---I
have no doubt he did, but I'm not aware of them.”
There are a number of possible explanations for this
conflict in Mr Drescher’s evidence but it is certainly not
enough to support a finding that Bradshaw took a more
active role than usual in this particular matter.
12.12.9 Mr Drescher raised the issue of whether an
amendment to the scheme to increase the permissible floor
space was required at all. It is clear from the terms of the
agreement and the wording of the scheme amendment that the
restriction was only on retail floor space although that area
included offices which Mr Drescher said was not normally
considered to constitute retail floor space. There was no
specified restriction on floor space for the medical centre.
Mr Drescher said that an application to increase non-retail
floor space is, in most cases, decided by planning staff; it is
only an increase in retail floor space which requires an
amendment to the scheme. That may be so as a general
proposition, but in this case there was a specific zoning which
restricted the floor space allowed for the permitted uses of the
site other than the medical centre. If Mr Tay wished to
increase the floor space available in his development for
offices, a scheme amendment was required. That factor
cannot provide an explanation for why the amendment did not
go ahead.
12.12.10
Mr Drescher was not otherwise able to offer
any sensible explanation for why this amendment did not
proceed. As I have noted, he said he had no recollection of
whether the conditions of approval were met and said the
officer responsible would have attended to them. There is no
record to suggest that the conditions were met but the larger
development still went ahead. Mr Drescher said that could not
happen unless ministerial approval was obtained. Since
ministerial approval was not obtained Mr Drescher could only
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speculate that following Council’s resolution it may have been
considered that the amendment was not necessary. He was
asked:
“And it can't be built unless the amendment is approved by
the Planning Commission or by the Minister?---That would
be the process, yes.
Yes, there is no question about that?---Unless there were
other circumstances in terms of
Such as?---Well, as I indicated previously, the fifth
schedule - I'm not sure what's in the fifth schedule - or
alternatively it could have been considered that an
amendment may not have been necessary. That's a
possibility.
Then it would have to go back to council, wouldn't it?---I
would think so.
”Well, on the basis that there is absolutely no record of this
matter ever going back to council, would you agree that the
only appropriate procedure to be adopted by the planning
staff was to put the amendment through in the normal
course of events?---That's what the recommendation
promotes.
It's not a matter for the council staff to just decide, "We
don't need to go the way that council has decided. We will
do something else without State Planning Commission
approval," is it?---Unless there were other circumstances
which
Such as?---I don't know - suggested that an amendment
may not be necessary, in which case there should be been
In which case you would advise council, wouldn't you?---It
should have been, yes."
Mr Drescher’s answers were circular and unhelpful.
12.12.11
Mr Drescher said it was not a practice of his
department to put a matter to Council as an amendment to the
scheme, then decide an amendment is not required but permit
the developer to go ahead with the development anyway.
Such a course would clearly be improper, particularly if the
decision and action were not recorded in any way.
Mr Drescher said if that happened there must have been
"some circumstances" but he did not attempt to explain what
those circumstances could be. Eventually he said he did not
know what happened but maintained there should be some
record of what happened somewhere. It appears that if there
ever were documents of that kind they did not find their way to
the file.
12.12.12
The question then arises: was this a mere
oversight? Evidence before this Commission on a number of
lines of inquiry has established that the delay in finalising
rezoning applications can be a matter of years. Mr Tay told
the Commission he was experiencing financial difficulties with
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his development at this time and was paying sizeable loan
repayments. In those circumstances the benefit to Mr Tay of
Council approval, and being permitted to proceed without
ministerial approval, is considerable. Mr Drescher insisted
that Council would not be a part of such an objective but it was
certainly achieved, either from Council incompetence or
pursuant to a deliberate decision. It could only have been
achieved with the connivance of the Planning Department. A
councillor alone could not have achieved that result. Despite
the several factors which suggest the amendment was unlikely
to be overlooked there is, in my view, insufficient evidence on
which I could conclude that the Planning Department’s failure
to process the amendment was deliberate.
12.12.13
In relation to Mr Smith's application for a
pharmacy in the medical centre, Mr Drescher again conceded
that the application was certainly contrary to the agreement
reached between Landbank, NWE and Council staff. He also
said he knew a pharmacy was proposed for the shopping
centre site and that two pharmacies would be an oversupply.
Mr Drescher was then asked:
“In those circumstances, surely, can I put to you, the
recommendation should have been to refuse this
application?---It could have been, yes, but it wasn't.
Do you know of any reason why those factors weren't taken
into account and the recommendation was not to refuse?--No, I can't.”
When Mr Drescher was again asked why, being aware of
the background, he would make a recommendation to
approve the application, he said things changed. When
asked to elaborate he said there was a request and they
were testing the water. That explanation might apply to the
first recommendation, which would result in advertising the
application, but it did not explain the second, to finally
approve the amendment. At that point, the water had been
tested and the results were poor but Mr Drescher
recommended approval nonetheless.
12.12.14
Nor was Mr Drescher able to explain the
misrepresentations contained in the report. He said the
misleading reference to the fact that Council had not been
requested by the parties to accommodate a pharmacy in the
medical centre development, “should have been stronger” and
that the report should have reflected more clearly the
arrangement made before hand to exclude a pharmacy. As to
the clearly false statement in the report that “Council merely
accommodated the request at the time,” Mr Drescher would
only say “it could have been more expansive”.
12.12.15
Again, Mr Drescher conceded the deficiencies
but he was unable to explain why and how they occurred. I
have no doubt that at the time these reports were prepared he
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was well aware of all the facts. The Landbank-NWE
negotiations would have been firmly in his mind and he and his
staff had access to the correspondence. Mr Drescher admitted
he knew what he was signing and he knew the background.
He must therefore know why the situation was misrepresented
in his reports. If Mr Drescher states, on oath, that he can offer
no explanation this Commission is unable to take the matter
further. However, in my view, the questions require, and are
capable of, explanation. I am of the view that Mr Drescher is
capable of providing an explanation but has chosen not to do
so.
12.12.16
Whatever the shortcomings in the first report,
Mr Maddestra’s letter, on behalf of Somewhere in My Heart Pty
Ltd, would have alerted any planning officer to the background
and that the proposal and the previous recommendation were
contrary to Council’s earlier decision. It was also clear from
Mr Maddestra’s letter that the only factor that had changed
was that someone, for their own commercial reasons, wished
to alter the status quo, that the service proposed was already
to be catered for in the adjoining shopping centre and that
there was objection from adjoining landowners. Mr Drescher
was then asked the obvious question:
“Can you recall why you didn't find the submissions of
Maddestra Rowe compelling?---Well, at the time that we
got their submissions, and we had also gone down the path
of a rezoning, we were aware of the shopping centre
proceeding and the medical centre proceeding and we
accepted the - we were prepared to continue with the
recommendation as we put forward.”
Which, while typical of Mr Drescher’s answers, did not
advance the Commission’s knowledge at all. The matter
was pressed, as follows:
“But can you ... ?---I can't give you reasons for it other than
we did proceed with it along those lines.
So you can't say why you didn't find those submissions of
Maddestra Rowe compelling?---No.
Would you agree that they are compelling?---They certainly
reflect the original understandings, yes.
And they would really compel one to make a
recommendation that the application be refused, wouldn't
they?---Not necessarily. They didn't do so. The
recommendation put forward wasn't to do that.”
All Mr Drescher would say was that he did not change his
recommendation. To make the recommendation to Council
that he did, he would have had to discount the matters
raised by Mr Maddestra. Mr Drescher said he was unable
to explain how he did that.
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12.12.17
Mr Drescher agreed that any new councillor
reading his report would have been totally misled about the
history of the matter. He was then asked:
“So, Mr Drescher, I think you agree with me, do you not,
that two reports that have been prepared and signed by
you in relation to this application for a pharmacy in the
medical centre have been in part misleading?---I don't
know that they are misleading but they certainly may not
have portrayed all the facts.
And have been in fact inaccurate in relation to material
facts?---Certainly not all the information that could have
been there was there.
And is there any reason for that?---Not that I'm aware of,
no.”
12.12.18
Again, I believe Mr Drescher was able to
provide the explanations sought. He simply chose not to do
so.
12.12.19
Mr Drescher was also asked about the
comment in the report that the objection was based more on
economic grounds than genuine planning reasons. That
statement is not only inaccurate but it overlooks the fact that
the objectors would, if the application was approved, have an
economic detriment imposed on them by Council. Mr Drescher
agreed that was the case and that fairness required the
interests of the owners of the shopping centre to be
highlighted in the report. He also agreed that if fairness was
taken into account then, in the light of the history of the matter,
the proposed rezoning would be patently unfair to the owners
of the shopping centre. Mr Drescher could not recall that he,
his staff or Council ever considered the effect of the decision
to rezone, on the pharmacist who had committed himself to a
pharmacy within the shopping centre, on the understanding
that his would be the only pharmacy in the development.
12.12.20
Mr Drescher also agreed that Council’s failure
to abide by the terms of the agreement which it had
engineered set a dangerous precedent for negotiations
between developers and the council. He could not, however,
recall any debate about the matter in the Town Planning
Committee. The unfortunate precedent does not seem to have
occurred to anyone.
12.12.21
Mr Drescher said that if the omission of the
pharmacy restriction from the original scheme amendment was
an error on the part of his department, it would not have been
deliberate. There clearly was an error but there is no evidence
to suggest the exclusion was deliberately omitted. There is no
evidence of any advantage to anyone in omitting the
restriction. Apart from the obvious possibility of simple
incompetence, there seems to have been little point in leaving
it out. Mr Drescher’s said that town planning scheme
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amendments were checked by the Deputy City Planner after
they were prepared by a planning officer. It seems the error
was undetected by two planners dealing with the matter
despite the fact, as Mr Drescher agreed, the pharmacy
restriction was quite clear.
12.12.22
Mr Drescher’s evidence on this whole issue
was unsatisfactory. In my opinion, the conduct of his
department was reprehensible. The question is not whether
the decisions ultimately made by Council were the right ones.
The significant issue is whether the decisions were based on
all relevant and available information and they clearly were
not. The Planning Department’s failure was not just failing to
provide the committee and Council with all the necessary
material. Much of the material information contained in those
reports was misleading and, in some instances, demonstrably
false, to the knowledge of Mr Drescher.
12.12.23
There is no evidence to suggest that
Mr Drescher had a particular interest in the outcome of these
rezoning applications. They do not appear to have benefited
him personally and he was not connected with either of the
applicants. Nor is there any evidence to suggest any corrupt
activity was involved.
12.12.24
Mr Drescher denied he was deliberately
remiss in providing Council with the information it required. I
am not able to accept that denial. On all the evidence I
conclude, on the balance of probabilities, that Mr Drescher
deliberately misled Council as to the history and significance
of the existing zoning restrictions on Lot 656 in order to
conceal his role in the formation of the agreement by which
they were created. For Council to operate effectively it must
be able to rely on the quality of the information provided to it
by council staff. In this case, Mr Drescher’s failure was not a
question of competence. He provided the inaccurate
information to Council deliberately and for reasons personal to
himself. It was improper for Mr Drescher to mislead the
Council as he did.
Dr Wayne Bradshaw
12.12.25
Dr Bradshaw said he was unaware of the
terms of the negotiated agreement. He said he was only told
what was in the minutes of meetings. He also said he thought
a lot of those terms came from the town planning department
rather than being part of the negotiation between the parties.
Dr Bradshaw later qualified that answer by saying he assumed
they were the terms of the negotiated settlement between the
two developers and the town planning department. He was
then asked:
"But would you agree that to your knowledge this was part
of the negotiated deal; that is, "I will sell you a portion of my
land for this amount of money providing you are restricted
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to a 700 m2 (retail floor space)"?---No. I didn't see it that
way.”
He was also asked this question:
"These people had reached an agreement in specific
terms. You have already accepted, on your evidence, that
they were components of the reasons behind them
deciding to put in a joint proposal and that it was then
enshrined in an amendment to the scheme. You were
aware of that, weren't you?---I'm aware that there originally
were some conditions between the two developers when
they made an agreement. That's as far as I will go.”
12.12.26
Dr Bradshaw was prepared to acknowledge
that Council played a role in the agreement and, in fact,
repeatedly attempted to justify that action. However, he had
some difficulty conceding that any responsibility arose from
that role. He was asked:
"As a councillor, did you not feel any responsibility for
ensuring that their agreement terms were abided by?---At
the time when I would have supported this it never entered
my mind that there may be future problems, and I'm sure all
the councillors felt that way.”
While Dr Bradshaw may not have felt any responsibility to
the parties to observe the terms and spirit of their
agreement, he maintained Council did so in any event by
incorporating the terms in the resolution of Council. He
said the motion recognised very clearly that the restrictions
were the basis upon which the parties agreed to accede to
the suggestion of Council that they put in a joint proposal.
In fact, all the motion did was recognise the restrictions, if
they happened to be a condition of sale, which was the way
Landbank interpreted the resolution. Dr Bradshaw denied
that was the case and would not accept that the condition
was unduly restrictive.
12.12.27
Effectively, Dr Bradshaw placed the
responsibility squarely back with the City Planner. He referred
to clause (b) of the Town Planning Committee’s motion
allowing the City Planner to satisfy himself that there was no
contravention of the sale conditions. In Dr Bradshaw’s words:
"So if the City Planner, who was party to the original
agreement, didn't think it followed the spirit, then it was up
to him to reject it."
He would not accept that if the increase in floor space was
not a condition of sale, the City Planner would be unable to
act.
12.12.28
Initially Dr Bradshaw said he had no idea
whether he had worded the condition. When he was advised
that it formed part of the motion he had moved he said he
doubted he had worded the motion. Dr Bradshaw later
conceded it was his wording. However, the expression used is
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the same as in the City Planner’s report so it may be that
Dr Bradshaw did no more than adopt the wording of the report
when he moved the motion. If the wording was not
deliberately included by Dr Bradshaw then it is possible the
condition was not intended to be as restrictive as it appears.
Dr Bradshaw was correct when he said that the City Planner
could have raised the issue and explained to Council that the
restriction may not have been a condition of sale in the strict
sense but was clearly a condition of the agreement.
Mr Drescher could have drawn to Council’s attention the letter
from Landbank with its reference to the spirit of the agreement.
There is no indication that he took any action at all.
12.12.29
The more significant issue with respect to
Dr Bradshaw, in view of his interest in the land, was why he
played any role in this matter and what he was trying to
achieve. Dr Bradshaw was not forthcoming on those issues.
His evidence was obtuse and unresponsive. As on a number
of previous occasions, he tended to adopt a clearly untenable
position and maintain that position despite all evidence to the
contrary. He was not attempting to assist the Commission in
reaching the truth of the matter.
12.12.30
I will consider the question of Dr Bradshaw’s
own interest in Lot 656 in some detail in Part III of this chapter.
For present purposes, it is sufficient to note that Dr Bradshaw
said he had an oral agreement with Mr Hinchcliff to purchase
Lot 656 and that he sold that right to purchase the property to
Mr Tay for $200,000.00. Dr Bradshaw said he later gave up
his right to that fee. I am satisfied that Dr Bradshaw had a
direct pecuniary interest in the property for the purposes of
section 174 of the Local Government Act 1960. Transfer of
title from NWE to Lobito occurred on 13 September 1989
which was the day the matter came before Council. Whatever
stage the sale had reached Dr Bradshaw would still have had
a pecuniary interest because he had yet to receive his money.
He said he did not abandon his right to the money until well
after the settlement. Even though Mr Tay had signed the offer
and acceptance, Dr Bradshaw still had an interest in the
property because the right to purchase or on-sell would revert
to him in the event that settlement did not eventuate and the
offer lapsed.
12.12.31
Dr Bradshaw rejected all these propositions.
He was asked:
“Technically [the land] was still yours, wasn't it?---Not from
once he signed the offer and acceptance.
You didn't see it as being yours?---No.
So if there had been some impediment to the transfer
taking place, you wouldn't have had an interest in the
land?---But there wasn't an impediment.
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No, but if some problem had happened.....?---But there
wasn't.
... with Mr Tay, you're saying that the mere fact that he had
at some point in time signed an offer and acceptance would
mean that your interest and rights with respect to that land
disappeared?---Yes.”
In my opinion, Dr Bradshaw was there again being obtuse.
He was an intelligent man who had been involved in many
real estate transactions. I have no doubt he was well
aware he still had a proprietary interest in the land. When
Dr Bradshaw was pressed further he again retreated into
simply denying obvious propositions.
12.12.32
I find that Dr Bradshaw participated in the
debate, moved and seconded the motions respectively and
voted on the motions relating to Lot 656 in the Town Planning
Committee on 13 September 1989 and in full Council on
27 September 1989. He failed to disclose a pecuniary interest
on those occasions as he was required to do by section 174 of
the Local Government Act 1960. He was aware of his interest
but chose to ignore his obligations.
12.12.33
Dr Bradshaw denied he was behind the move
to increase the floor space on Lot 656. He even had a little
difficulty with the proposition that the increase would add to its
value. The most Dr Bradshaw would concede was that the
rezoning had the potential to improve the viability of the
development. Dr Bradshaw agreed that, in theory, one of the
ways he could improve his chances of receiving the
$200,000.00 from Mr Tay was to assist him to increase the
floor space in order to make the lot more viable. But he
denied he had assisted Mr Tay. Dr Bradshaw did not see a
conflict of interest in moving the motion in circumstances
where Mr Tay owed him money in relation to the project; the
viability of which could depend on the increase in floor space.
He rationalised that view by incorrectly claiming that under the
Town Planning Act Mr Tay was entitled to the increase he
requested.
12.12.34
But in fact Dr Bradshaw had no way of
knowing the merits of this application unless Mr Tay had told
him about them because the City Planner’s report stated that
there had been no justification provided for the attempt to
maximise the development. There was no material before
Council to indicate that the increase could be justified. When
that fact was put to Dr Bradshaw, he asserted that when the
application came before Council, Mr Drescher told him that
under the Act it could be approved. Dr Bradshaw said that on
that basis he did not see how Council could refuse.
12.12.35
Dr Bradshaw faced a difficult task explaining
why he moved the motion to approve the increase in floor
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space in the Town Planning Committee for the following
reasons:
(a)
there was no urgency;
(b)
he was aware it contradicted the terms of the joint
proposal thrust upon Landbank by the Council;
(c)
there was concern that the increase in floor space
may adversely affect the viability of the adjoining site;
(d)
Landbank had already been contacted but was yet to
respond; and
(e)
Mr Tay had given no justification for the increase.
Further, he was financially interested in the property and
the resolution would result in an increase in the value of
the property. Dr Bradshaw failed to offer any satisfactory
explanation.
12.12.36
I have no doubt Dr Bradshaw has not told this
Commission the truth concerning his involvement in this
application. To determine what the true position was, his
evidence must be considered together with the evidence of
Dr Bradshaw’s relationship with Mr Tay and his involvement in
the sale of Lot 656.
12.12.37
Dr Bradshaw’s involvement in Mr Smith’s
application to amend the scheme raises similar concerns.
Dr Bradshaw said he was approached by Mr Smith who was
seeking support for his application to establish a pharmacy.
He said he did not enlighten Mr Smith to the fact that a
pharmacy was a restricted use for that site. Dr Bradshaw said
he had the impression from the way Mr Smith spoke that he
was already aware of the restriction. I have already noted that
Mr Smith maintained strongly that at no stage did anyone tell
him a pharmacy on that site was expressly excluded. To the
contrary of Dr Bradshaw’s assertion, Mr Smith said that from
his dealings with the Planning Department he was so confident
of obtaining approval that he made an unconditional offer over
two suites in Mr Tay’s development. Mr Smith impressed as a
genuine and credible witness. Where his evidence conflicts
with Dr Bradshaw’s, I prefer the evidence of Mr Smith.
12.12.38
When Mr Smith’s recollection was pointed out
to Dr Bradshaw, he said he did not tell Mr Smith of the
restriction because he may not have thought about it at the
time. Dr Bradshaw’s reason for supporting Mr Smith’s
application was as follows:
"Did you support his application?---Yes, I did eventually.
Why?---On the basis that I didn't think we were there to
create monopolies as a council. It's not our role to create
monopolies.”
That, of course, is a difficult explanation to sustain in view
of the fact that the Council were the instigators of the joint
proposal which, itself, created a monopoly. Dr Bradshaw
actually agreed that one of the reasons people get involved
440

in joint proposals is to reduce the adverse consequences of
competition to them. He gave the following answers:
"So in other words, if they are prepared to give up some of
their land they want something back and one of the things
they want back is less competition? ---Sure."
"Right, but did you tell them that at the time? Did you say
to them, "Look, before you agree to sell your land to North
Whitfords, please be advised that we don't like any
restriction on use because it creates monopolies, so we will
overturn it later"?---The thought didn't occur to me at that
time. "
12.12.39
Whatever Dr Bradshaw’s reason for
supporting Mr Smith’s application and ignoring the terms of the
agreement between Landbank and NWE, I am satisfied it had
nothing to do with preventing monopolies. I note that if
Dr Bradshaw did hold that view then his motive for supporting
the joint proposal must have been something other than the
interests of the community.
12.12.40
Dr Bradshaw’s evidence on this issue was
also unconvincing and unsatisfactory. However, on the whole
of the evidence, I am not able to conclude that he supported
Mr Smith’s application out of self-interest. Mr Smith’s offer to
purchase a portion of Lot 656 was unconditional. There was
no apparent benefit to Mr Tay in Mr Smith obtaining approval
for his pharmacy and therefore no consequential benefit to
Dr Bradshaw. Dr Bradshaw’s failure to honour the LandbankNWE agreement was reprehensible but there is no basis on
which I could conclude it was corrupt.
Mr Richard Ah Boey Tay
12.12.41
For reasons which will become very apparent
in Part III of this chapter, I am unable to accept Mr Tay as a
witness of truth. Mr Tay was a very poor witness indeed. If
any portion of his evidence is to be relied upon, it must be
corroborated. Mr Tay’s evidence relating to the variations to
the Landbank-NWE joint proposal agreement was as follows:
12.12.42
Mr Tay said that when Dr Bradshaw
introduced him to Lot 656 he was not told about the
restrictions on the use of the land and he made no attempt to
find out. He said the reason for that oversight was that it was
his first development. Mr Tay said he left it all to his architect
but he could not recall whether the architect told him about the
restrictions. He denied making any calculations as to the
potential for profit based on floor space before purchasing the
land. Nor, he said, did he advise any prospective purchasers
of units in his development that there were restrictions on the
site. Mr Tay said he left such matters to the selling agents.
12.12.43
Mr Tay also denied any recollection of the
application to increase the floor space. Even allowing for the
lapse of time, given the size of the increase for which he
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applied and the impact of approval on the profitability of his
development, I am unable to accept Mr Tay’s denial. Mr Tay
did, however, remember the architect advising him that
approval had been granted. He maintained he had no
recollection of the application being made although he had
previously made a statement to the effect that the architect
intended to apply to increase the lettable space for the offices.
12.12.44
Mr Tay was so obviously, but unconvincingly,
attempting to distance himself from the application to Council
that his motives for doing so must be questioned. He even
had difficulty with the proposition that the architect must have
been acting on his instructions. Mr Tay also would not agree
he was aware that increasing the floor space would increase
the potential value of the development. It is apparent from the
documents that Mr Tay sold the site at a price fixed by
reference to the square metre, namely $2,000.00 /m2. That
being the case, he could have been under no
misapprehension of the potential effect of an increase in floor
space; no developer could be. When these figures were
pointed out to Mr Tay he agreed that his application to Council
stood to increase the value of Lobito's development by several
hundreds of thousands of dollars.
12.12.45
Mr Tay denied it was his or Dr Bradshaw’s
idea to increase the floor space. He also maintained he did
not ask Dr Bradshaw for assistance and none was provided.
Mr Tay denied he paid any money to Dr Bradshaw in return for
his assistance. He maintained there was no connection
between the agreement to pay the $200,000.00 and
Dr Bradshaw’s conduct as a councillor in relation to Lobito’s
application. Mr Tay also said he could not remember whether,
at the time Lobito applied to Council for the increase,
Dr Bradshaw had already agreed to forego the $200,000.00.
As I have noted, it is clear from Dr Bradshaw’s account that he
had not done so at that time. Mr Tay denied he paid
Dr Bradshaw the $200,000.00 in return for any favour.
12.12.46
If Mr Tay is to be believed, and I do not
suggest he should, he had little involvement in this application
and there was no arrangement with Dr Bradshaw to ensure its
success. There was, however, evidence that at around the
time of Lobito’s application to Council to increase its floor
space Mr Tay asked Dr Bradshaw for assistance with his
development. Mr Tay said he was experiencing difficulties
with the development at the time. He said he was having
problems with a reciprocal car parking arrangement, with the
building design and he was concerned about delays. Mr Tay
was imprecise about when his discussion with Dr Bradshaw
took place but it was after settlement, which was on 13
September 1989, and before the reciprocal car parking
agreement was reached on 30 November 1989. On those
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dates there does not appear to have been any delay. On the
assumption that interest did not run on the finance until
settlement, it is difficult to see what was causing Mr Tay
concern.
12.12.47
Mr Tay gave the following account of his
conversation with Dr Bradshaw:
“What did you say to Dr Bradshaw?---I told him I have a
problem.
What did you tell him the problem was?---That the
reciprocal carpark problem ...
Anything else?---And I told him that, you know, I don't know
when I'm going to be able to start the building.
Did you tell him about any of the other problems?---I cannot
recall, but I was just worried at when I can start doing the start the building.
Did you tell him that?---Yes.
And what did he say?---So he say not to worry, he will get
things done. Then I told him that, you know, I ...” (my
italics)
On that evidence Mr Tay, a developer who owed
Dr Bradshaw money in relation to a development which
was before Council at that very time, was asking for
Councillor Bradshaw’s assistance with that application and
being told by Councillor Bradshaw that he would “get things
done”.
12.12.48
Mr Tay must also have realised the
significance of what he had said because he almost
immediately attempted to retreat from the effect of his words.
First he claimed that was not what he had said exactly and he
then asked to withdraw what he had said. Next Mr Tay said
Dr Bradshaw told him he would refer the matter to the “Town
Planner” and then he denied he went to Dr Bradshaw for
assistance or help at all, merely for directions as to how to go
about things. By that time, it was difficult to determine just
what Mr Tay was saying. His evidence about going to see
Dr Bradshaw for directions was, of course, quite inconsistent
with him asking Dr Bradshaw for active assistance; to do
something. I believe Mr Tay was being most accurate on the
first occasion.
12.12.49
Mr Tay’s evidence does support a conclusion
that Dr Bradshaw’s motivation in taking the action he did, in
relation to Lobito’s application, was in order to assist Mr Tay.
However, as I have noted, before I can make any findings, the
whole of the evidence of their dealings in connection with Lot
656 must be considered.
12.13
Conclusions on Part II
12.13.1 Mr Drescher made the obvious point that Council
was able to recommend changes to zoning at any time it
wished. That is true but Council also has a duty to only
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approve applications to rezone which are in the interests of the
community and to act fairly and properly. In the case of the
two applications to rezone Lot 656 to permit an increase in the
floor space and to permit a pharmacy in the already approved
medical centre, Council failed to act fairly and properly.
12.13.2 Landbank entered into the agreement with NWE
purely because of the position in which it was placed by
Council. The restrictions were an integral part of that
agreement. They were an important part of the consideration
passing from NWE to Landbank. Landbank had a legitimate
expectation that Council would honour the agreement unless
there were compelling reasons to set it aside. There were no
such reasons in either case, nor did Mr Drescher or
Dr Bradshaw even attempt to explain their actions as
necessary because of changed circumstances.
12.13.3 Dr Bradshaw had first hand knowledge of the true
circumstances surrounding the restrictions but the other
councillors were entitled to rely on the information they were
provided by the Planning Department. That information was
seriously defective. Mr Drescher was so intimately involved in
the negotiations that the omissions and misstatements in the
reports must have been immediately apparent to him. The fact
that he took no action to rectify the inadequacies, and is now
unable to offer any explanation for them, is consistent only
with a finding that he intended to mislead the committee and
Council. As I have noted, in my view his conduct was
improper.
PART III:
THE SALE OF LOT 656 AND OTHER
PROPERTY TRANSACTIONS INVOLVING MR RICHARD
TAY
12.14
Introduction
12.14.1 As I have noted, whatever the outcome of the
negotiations between Landbank and NWE, NWE never
intended to develop its site; it was always to be sold.
However, there is in existence a document which on its face
discloses that RC Hemery and Associates was to receive a
$200,000.00 payment as a “consultancy fee” in relation to the
sale of Lot 656 by NWE to Mr Tay. When that document is
considered in the light of the evidence before the Commission
that Mr Hemery at times allowed his business to be used as a
conduit for payments to Dr Bradshaw, it raises issues as to the
timing, nature and extent of Dr Bradshaw’s interest in the
property. These factors in turn required consideration of
whether Dr Bradshaw had a pecuniary interest at the time
NWE’s rezoning application was before Council and whether
Dr Bradshaw’s interest in the land was a benefit provided to
him in return for his assistance in securing a commercial
rezoning for NWE.
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12.14.2 Because of the clandestine way in which
Dr Bradshaw conducted some of his business affairs and the
paucity of independent evidence, unravelling the truth behind
this convoluted transaction has been extremely difficult. Prior
to giving evidence before this Commission, Dr Bradshaw
consistently maintained he had no involvement in this
transaction. Mr Tay has also, on a number of occasions, given
false evidence about the circumstances surrounding the
contract of sale containing the reference to Mr Hemery. Those
denials by Dr Bradshaw and Mr Tay justifiably raised the level
of suspicion surrounding the transaction.
12.15
The Factual Background
12.15.1 From the documentation available there were two
prospective purchasers of NWE’s proposed commercial site
which, prior to February 1988, was the Priscilla Avenue land.
One was Mr Adam Zencich, a friend of both Mr Hinchcliff and
Dr Bradshaw and the other was Mr Tay, a business associate
of both Mr Hinchcliff and Dr Bradshaw. Mr Zencich made a
written but unsigned and undated offer to purchase the site for
the sum of $350,000.00. Other evidence provides an
approximate date which suggests that Mr Zencich’s interest
pre-dated Mr Tay’s but that chronology cannot be accepted
without question. I will return to the issue later.
12.15.2 At some point, another unsigned and undated offer
and acceptance for the purchase of Lot 656 was drafted. The
purchaser was stated to be Richard Tay (or nominee), the
consideration was $350,000.00 in cash and the settlement
date was to be on or before 12 August 1989. That document
was in substantially the same terms as the completed contract
for the sale and purchase of Lot 656, which was between NWE
and Lobito. As I have noted, the completed contract was
executed on 24 July 1989 by Mr Tay, on behalf of the
purchaser, and on 27 July by the vendor, NWE. Ms Diana
Borserio, then Dr Bradshaw’s secretary/receptionist, witnessed
Mr Tay’s signature. The purchase price remained at
$350,000.00 and settlement was to take place on 31 August
1989.
12.15.3 On or about 8 June 1989 Dr Bradshaw consulted his
solicitor, Mr Mark Mony de Kerloy, and instructed him to draft
an agreement to purchase Lot 656 the parties to which were
stated to be Richard Tay and NWE (“the consultancy
agreement”). Dr Bradshaw subsequently amended that
document and said he gave it to Mr Tay for signature. The
terms are quite different from the REIWA standard form offer
and acceptance agreements I have described. Under this
agreement Mr Tay agreed to purchase the property from NWE
for $350,000.00, together with the payment of a consultancy
fee of $200,000.00 to RC Hemery & Associates. The
$200,000.00 consultancy fee was to be paid by bank cheque
445

made payable and delivered to Mr Mohan Singh, a solicitor in
Singapore. Dr Bradshaw was not a party to the agreement
and his name is nowhere mentioned in the document. The
agreement made provision for a deposit of $35,000.00.
12.15.4 When Mr Kyle asked Mr Tay to explain the
consultancy agreement, Mr Tay said that one day an unknown
salesman came to his office, spoke to him about the purchase
of Lot 656 and brought the contract with him. Mr Tay told
Mr Kyle he read the document, signed it and returned it to the
unknown salesman without retaining a copy. Before the Kyle
Inquiry, Mr Tay denied that Dr Bradshaw was involved in his
purchase of Lot 656 and denied paying Dr Bradshaw
$200,000.00 in relation to the sale or for any other reason.
12.15.5 Dr Bradshaw told the Commission that at some point
between settlement of the sale and purchase on 19 September
and November 1989 he agreed with Mr Tay to forego payment
of the $200,000.00 fee. He said they intended that he would
make up the lost money on business ventures in Asia.
12.15.6 The purchaser of Lot 656 was in fact Lobito as
trustee for the Lobito Unit Trust. The Lobito Unit Trust was
settled by Mr Tay’s solicitor, Mr Christopher Nash, on 24 July
1989. The unit holders in the Lobito Unit Trust were Mr Tay’s
company, Cotswold Pty Ltd, as to 80% of the units and
Triangle Bay Pty Ltd, a company owned by Mr and Mrs Kotaro
Yamabuta, for the remaining 20%. Mr Yamabuta was a
Singaporean businessman who had invested in a number of
property transactions either with Mr Tay or through Mr Tay as
an intermediary.
12.15.7 Mr Nash also acted for Mr Tay in the purchase of Lot
656 but said he was not made aware of any fee payable to
Dr Bradshaw. Both Mr Nash and his assistant at the time,
Mr Christopher Munro, said they believed Dr Bradshaw either
was the vendor of the land or was closely associated with the
vendor. Mr Nash wrote Dr Bradshaw’s name and a telephone
number for him on a file note alongside the name of “North
Whitfords Estates Co”. He believed there was another note,
which the Commission has been unable to locate, on which
was written “Wayne Bradshaw acting for vendors”. Mr Munro
said he had the impression NWE was Dr Bradshaw’s
company. He said he believed he was also responsible for
putting Dr Bradshaw’s name and telephone number on the
standard Water Authority inquiry form as the contact for the
vendor.
12.15.8 Mr Tay arranged finance for the development with
Custom Credit Corporation. Finance was approved by Custom
Credit on 12 September 1989. For the purpose of a feasibility
study Mr Tay advised Custom Credit that the purchase price of
the land was $350,000.00. A contemporaneous valuation
obtained by Custom Credit also set the market value of the
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land at that time at $350,000.00. The Commission has
obtained a retrospective valuation which valued the property at
the time at $385,000.00. The sale and purchase of Lot 656
was settled on 19 September 1989.
12.15.9 Development of the project was delayed for a
number of reasons but particularly the need to arrange a
reciprocal parking agreement with neighbouring landowners.
Those difficulties were overcome and construction commenced
in November 1989.
12.15.10
Lot 656 was not Mr Tay’s only investment
activity in Western Australia. He was involved in a number of
other projects with Mr Yamabuta and also with other
Singaporean business people. Dr Andrew Koh and his wife
Mrs Christine Koh invested large sums in property through
Mr Tay and in joint ventures with him. Dr Koh bought a 50%
interest in a property on Wanneroo Road, adjoining
5 Woodvale Drive, Woodvale and another, purchased from the
City of Wanneroo after an auction, at Marangaroo Drive,
Girrawheen. Mr Tay also offered Dr and Mrs Koh an interest
in the Belridge medical centre project, which they accepted,
though they never in fact received that interest.
12.15.11
Mr Tay also induced Mr Ng Kah Lok and his
wife, Mrs Elaine Kinhult-Ng to invest substantial sums in
property and development, including land at 5 Woodvale
Drive, Woodvale.
12.15.12
On a number of occasions in the course of
these business dealings in Wanneroo Mr Tay referred to
Dr Bradshaw as “my friend the mayor” and “my good friend”,
conveying the impression to Mrs Koh, Mrs Kinhult-Ng and
others that he had that connection on the council. At one
point, when an application to the City of Wanneroo for
approval to develop the Woodvale Drive property was refused,
the architect who prepared the application, Mr Peter Jodrell,
wrote to Mr Tay with the suggestion: “Perhaps you should
have a discussion with the mayor about what can be done
now”.
12.15.13
As I have noted, prior to giving evidence
before this Commission Dr Bradshaw has denied any
involvement in the sale of Lot 656. In particular, he has
denied any knowledge of a payment of $200,000.00 by Mr Tay
to him in connection with that sale. As late as September
1995 Dr Bradshaw instructed his accountant, Mr Lawrence
Fowler, to reply to a query from the Australian Taxation Office
concerning the payment of $200,000.00 to the effect that “the
amount was apparently referred to by the Singaporean wife of
Tay in some Court dispute”.
12.16
Evidence of the Purchase Price
Mr Kotaro Yamabuta
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12.16.1 There is other evidence from Mr Tay’s partner in
Lobito, Mr Yamabuta, which suggests that the purchase price
of Lot 656 was $550,000.00 and not $350,000.00 as stated in
the contract of sale. Mr Yamabuta purchased a 20% interest
in Lobito for $110,000.00, which of course is 20% of
$550,000.00 not $350,000.00.
12.16.2
Mr Yamabuta’s evidence was helpful in a number of
respects. His evidence primarily related to Mr Tay’s purchase of Lot
656 because Mr Yamabuta’s company, Triangle Bay Holdings Pty Ltd,
owned 20 units in the Lobito Unit Trust and therefore 20% of the
Belridge medical centre but he also told the Commission about other
aspects of his dealings with Mr Tay. That evidence gave a valuable
insight into the way Mr Tay operated commercially and provided a
framework against which Mr Tay’s conduct in the matters of concern
to this Commission could be assessed.
12.16.3
Both in his demeanour and the substance of his evidence
Mr Yamabuta clearly conveyed that he was a witness of truth. On his
evidence, he has good cause to dislike Mr Tay intensely but I had no
reason to believe his evidence was motivated or influenced by malice.
Mr Yamabuta answered questions carefully, precisely and, despite
some understandable lapses of memory and difficulty with dates,
helpfully. Where Mr Yamabuta’s evidence conflicts with Mr Tay’s, as
it frequently does, I have no hesitation in preferring the evidence of
Mr Yamabuta.

12.16.4 Mr Yamabuta said he first met Mr Tay when he and
his wife purchased some items from Mr Tay’s store in
Singapore. He said that in the course of those dealings
Mr Tay mentioned business opportunities in Perth and that he
expressed some interest. Mr Yamabuta said he subsequently
gave Mr Tay $50,000.00 to purchase, in his wife’s name, some
land in Malaga which Mr Tay had recommended. He said the
arrangement was for Mr Tay to receive a 15% commission;
Mr Yamabuta was to pay the 39% tax on the profits.
Mr Yamabuta said the purchase was definitely not joint, he and
his wife were to own the entire property. He said they
subsequently purchased additional land in Malaga.
Mr Yamabuta said those purchases were on the same terms
as the first but he only paid a 10% deposit.
12.16.5 Mr Yamabuta said their next purchase was of two
units in the Pelican Cove development. He said he never
received any documentation in relation to any of the purchases
other than a settlement statement for the first Malaga lot.
Mr Yamabuta said he became quite concerned but his
requests to Mr Tay for documentation such as land titles were
met with excuses. Mr Yamabuta accurately described his
position as helpless. Mr Tay had possession of his money and
Mr Yamabuta had no record of any of the transactions.
12.16.6 Mr Yamabuta said he and his wife made a number of
trips to Perth to attempt to resolve the difficulties with Mr Tay.
He said that on one such trip, in May 1989, he had a meeting
with Mr Tay who wrote out a list of rough estimates of the
monies Mr Yamabuta had provided but made an excuse for not
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being able to provide receipts. Mr Yamabuta said he
specifically asked for the profits he had made to that time but
Mr Tay said it was not ready. His next contact with Mr Tay
was on 13 August 1989 when he had dinner with him, Mr Nash
and Mr Dale Deeks at a restaurant in Singapore.
12.16.7 Mr Yamabuta said that at some stage Mr Tay paid
him $100,000.00 of the money owing to him. He said Mr Tay
also provided settlement statements in relation to the
properties, at least one of which Mr Yamabuta was not even
aware had been sold. Mr Yamabuta said that based on the
settlement statement he was entitled to gross profits of
approximately $145,000.00.
12.16.8 Mr Yamabuta said Mr Tay also raised with him the
possibility of investing in a medical centre at Beldon. He said
that possibility was discussed at a meeting after the date of the
offer and acceptance, because Mr Tay showed him the
document, and before the meeting in the restaurant on 8
August 1989. Mr Yamabuta said Mr Tay showed him a
document for the purchase of land in the name of Lobito Pty
Ltd and told him he had purchased it for a medical centre in
Belridge. He said Mr Tay did not say from whom he had
bought the land. Mr Yamabuta said Mr Tay told him he could
have a 20% interest in the project for $110,000.00.
12.16.9 Mr Yamabuta said he continued to deal with Mr Tay
because the payment of $100,000.00 had given him
confidence. It is also important to note that Mr Tay was
holding enough of Mr Yamabuta’s money to cover the
proposed investment in the Belridge medical centre. Mr Tay
was supposed to deduct the $110,000.00, which comprised
the 20% interest, from the money he owed and refund the
balance to Mr Yamabuta. He said Mr Tay later suggested that
course of action. Mr Yamabuta said he agreed to invest in the
medical centre through his company, Triangle Bay Holdings
Pty Ltd, of which he and his wife were directors. Mr Tay was
made the resident director in Australia but he was not a
shareholder. On Mr Yamabuta’s account he agreed to
become involved at some point after 18 October 1989.
12.16.10
On the other hand, Mr Tay’s solicitor,
Mr Nash, made a file note dated 28 July 1989 which recorded
that Triangle Bay Holdings Pty Ltd was to be allotted 20 units
in the Lobito Unit Trust. Either Mr Yamabuta is mistaken or
Mr Tay has instructed Mr Nash before securing a final
commitment from Mr Yamabuta. There is no evidence as to
when the units in the trust were actually allotted.
12.16.11
Mr Yamabuta said Mr Tay told him at the first
meeting that the price of the land was $350,000.00 but his
20% share would cost $110,000.00 because there were other
expenses like stamp duty, studies, feasibility studies, planning
costs and professional fees. Mr Yamabuta said Mr Tay did not
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actually say he had incurred any of those costs. He was
asked:
“Didn't you think that $200,000.00, which was more than
half of the value of the land, was an awful lot for
professional fees, stamp duty and feasibility studies?--Yes, but I actually do not know much about what other
costs that are involved and what is the real price of each
project, the professionals, how much they charge and how
much capital he has to put up for the project.”
Mr Yamabuta said he was never shown the consultancy
agreement. He said he never received any documentary
proof that Mr Tay had spent $200,000.00, or any other
amount, on expenses.
12.16.12
Mr Yamabuta also said Mr Tay never told him
that he had purchased the land for the Belridge medical centre
from or through Dr Bradshaw.
12.16.13
Mr Yamabuta said that after he agreed to take
a 20% interest in the project he continued his attempts to
recover some of the funds he had already paid. He said he
came to Perth again in December 1990, or January 1991,
when he saw the Beldon site. Mr Yamabuta said that by that
time the centre was already up and almost completed. He said
Mr Tay came to see him in Singapore shortly after that visit
and in his presence did some calculations regarding their
mutual business matters. According to those calculations
Mr Tay owed Mr Yamabuta $116,000.00 and Mr Yamabuta
would still own a 20% interest in the Beldon development and
also one of the Malaga lots. Mr Yamabuta said that in due
course Mr Tay did pay him $116,000.00. It was further agreed
at the meeting that Mr Yamabuta was not to make any more
payments for the development of the site but he was to receive
the rental income.
12.16.14
Mr Yamabuta kept a copy of Mr Tay’s
calculations. In them the total cost of the Belridge site was
recorded as $550,000.00 including the $200,000.00
component for fees. It seems then that as late as 1991 Mr Tay
was asserting that the cost to Lobito of the development
included that component. Of course it does not follow that the
moneys were paid. From all the evidence before this
Commission it is clear that Mr Tay is capable of lying to
Mr Yamabuta about the cost of the project in order to induce
him to part with more money or to justify accounting to him for
less.
12.16.15
Mr Yamabuta said he later visited Perth to
make some inquiries about the remaining Malaga lot.
Mr Yamabuta said he ultimately ascertained that his name had
never been on the title and that the property had been sold
some time before. Mr Tay was evasive but when Mr Yamabuta
offered to show Mr Tay the title he admitted he had used the
450

proceeds of sale to buy a bigger piece of land in Malaga and
offered a share of that land to Mr and Mrs Yamabuta.
12.16.16
Mr Yamabuta said that in July 1993, at around
the time of the auction of the last three units in the medical
centre, he and his wife returned to Perth to try to recover their
money from Mr Tay. He said he met with Mr Tay at his hotel.
Mr Yamabuta said Mr Tay told him the profit on the Beldon
development was about $1 million and he was entitled to a
share of $200,000.00. The figure of $1 million must have been
net of all taxes and expenses for Mr Yamabuta’s 20% to be
$200,000.00. Mr Yamabuta said he asked to see the
accounts. Not surprisingly, he was told they were not ready.
Mr Yamabuta said Mr Tay then told him he was going to offset
that profit against a debt he said Mr Yamabuta owed one of
Mr Tay’s relatives in Singapore, with the net result that
Mr Yamabuta would receive nothing. Mr Yamabuta said he
called Mr Tay a liar and terminated the meeting.
12.16.17
Mr Yamabuta said that on the next day Mr Tay
called him and asked to meet urgently and he agreed.
Mr Yamabuta then recounted an incident that can only be
described as bizarre. Mr Yamabuta said Mr Tay came into the
lobby of the Airways Hotel and told him and his wife to go
outside and get into his car because the meeting was very
secret. Mr Yamabuta said he initially declined but ultimately
went to Mr Tay’s car and sat with one leg out of the car
because he was concerned for his safety. He said Mr Tay told
him he had very important documents he wanted him to read
concerning the Belridge medical centre and showed him a
copy of the 1992 Kyle Inquiry report. Mr Yamabuta said
Mr Tay told him the report was a very secret document which
must be read in the car. Mr Yamabuta said he skimmed
through the portion of the report dealing with the Belridge
Medical Centre. Mr Yamabuta then gave the following
answers:
“Did Mr Tay say anything to you about that?---Yes. After
reading I say, ‘Why you give me this to read?’ He says he
want me to get involved. I say, ‘Get involved with what?’
He says he got into trouble in making money for me - he
got into trouble. I say, ‘What trouble? I have never asked
you to give any money,’ and there was no discussion about
any money given to Dr Wayne.
All right. What did Mr Tay say to you about money that he
had given?---Yes. Later on I asked, I say, ‘Did you give?’
He says, ‘Yes.’
Give what?---‘I give 200,000.’
To whom?---To Dr Wayne.
Did you ask him that specific question?---Yes. I said, ‘Did you
give?’ He says, ‘Yes’.”

451

12.16.18
Mr Yamabuta said Mr Tay finally said he had
no money to pay Mr Yamabuta and that he was in deep
financial difficulties. He said Mr Tay told him he had legal fees
to pay and could only pay him $130,000.00 of the money he
owed.
12.16.19
For the reasons I have noted, I accept
Mr Yamabuta’s evidence as to his dealings with Mr Tay. In
particular I accept his account of his conversation with Mr Tay
in which Mr Tay admitted to paying Dr Bradshaw $200,000.00,
in circumstances inconsistent with it being a legitimate
payment. While I accept Mr Tay made the admission, I am,
somewhat ironically, unable without corroboration to make the
further finding that Mr Tay in fact made the payment to
Dr Bradshaw. I cannot accept as truth anything Mr Tay says
without corroboration, even where it appears to be an
admission against his interest. Mr Tay may well have been
lying to Mr Yamabuta for his own pressing purposes at the
time. It will be necessary to consider Mr Yamabuta’s account
of what Mr Tay told him on that occasion in the context of all
the evidence on this matter.
12.16.20
Mr Yamabuta said that since he had never
authorised Mr Tay to make any payment to Dr Bradshaw and
had not known to that point that Mr Tay had made such a
payment, he was largely unmoved by Mr Tay’s story. He said
he insisted upon payment but Mr Tay said he would only pay
$130,000.00 and then only if he did not have to produce
accounts. Mr Yamabuta said he insisted upon seeing
accounts. He said Mr Tay turned up a few days later with a
cheque for $130,000.00 and said he would pay the balance
when he returned to Singapore. Mr Yamabuta said Mr Tay
also gave him a receipt for the cheque and also for the
$116,000.00 he had received earlier. Mr Yamabuta said he
signed both the receipts. He said Mr Tay then produced
another document which was for Mr Yamabuta to sign over his
20% share in Lobito to him. Mr Yamabuta said he thought this
was better than nothing and signed the document but his
wife’s signature was also required and she refused. He said
Mr Tay then snatched the cheque back.
12.16.21
Mr Yamabuta subsequently initiated a
successful action against Mr Tay in the Supreme Court of
Western Australia in relation to their financial dealings
together. Mr Yamabuta’s account of that relationship was
accepted by the trial judge. Not surprisingly, Mr Tay’s was not.
12.16.22
In relation to the purchase price of the Beldon
land Mr Yamabuta’s evidence can be summarised as follows.
At some point after 18 October 1989 he agreed to invest
$110,000.00 to acquire a 20% interest in the Lobito Unit Trust.
Mr Tay told him at their first meeting on the matter that the
price of the land was $350,000.00 but other expenses such as
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stamp duty, studies, planning costs and professional fees
added a further $200,000.00 to the cost. Mr Yamabuta was
not shown the consultancy agreement. As late as 1991
Mr Tay was calculating the cost of the Belridge site as
$550,000.00, including the $200,000.00 component for fees.
In July 1993 Mr Tay told Mr Yamabuta the profit on the
development was $1 million of which his share was
$200,000.00. At the same time Mr Tay told Mr Yamabuta that
he had given Dr Bradshaw $200,000.00 in circumstances that
were inconsistent with it being a legitimate payment. It is clear
from the evidence of Mr Yamabuta that he believed Mr Tay’s
business methods did not include honesty or ethical
standards.
Mrs Christine Koh
12.16.23
Mr Tay conducted his business dealings with
Dr and Mrs Koh in a similar manner to those with
Mr Yamabuta. Of the couple Mrs Koh was the most closely
concerned with their business relationship with Mr Tay. It was
not a successful relationship.
12.16.24 Mrs Koh said they first met Mr Tay in November 1988.
She said they first looked at a development at Pelican Cove in
Attadale and in April 1989 they decided to become involved in the
development. Mrs Koh said her husband paid Mr Tay $420,000.00
for a 50% interest in Lot 50, Pelican Cove, although the development
did not go ahead until 1995. She said that after they had paid for Lot
50 Mr Tay came to their house and told them that, as a favour, he
would like to give them an opportunity to buy two parcels of land in
Malaga at a very low price. Mrs Koh said Mr Tay told them he had
subdivided the land so they believed they were buying the blocks from
him. She said she later found out that Mr Tay had only paid a deposit
on the properties and used their money in a simultaneous settlement.
Mrs Koh said that in May 1989 they paid $170,000.00 for each of the
two lots.

12.16.25
Mrs Koh said that in June 1989 Mr Tay drove
them to the site for the Belridge medical centre. She said he
told them he would be buying the lot from NWE and would
have to pay around $500,000.00 or $550,000.00. Mrs Koh
said Mr Tay also told them he intended to build a medical
centre but it would take time because there was some problem
between the other two parties. She said Mr Tay asked her
husband to go into a 50% joint venture with him on the
proposed medical centre which he accepted. She said that
about a week later they agreed to invest in 50% of another
property at Woodvale Drive at an estimated cost of
$500,000.00.
12.16.26
Mrs Koh said she was aware the vehicle for
the Belridge medical centre project was to be the Lobito Unit
Trust. She said it was originally agreed that they should have
a 50% interest in Lobito but between July and November of
1989 Mr Tay told them that he could only give them 40%
because Mr Yamabuta wanted 20%.
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12.16.27
Mrs Koh said that in October 1989 Mr Tay told
them he had located a first class commercial site in
Marangaroo Drive, Girrawheen on which he was planning to
carry out a market development with a Singapore investor.
She said she and Dr Koh also agreed to take a 50% interest in
that property. Mrs Koh said she later discovered that in fact
Mr Tay’s interest in that development was 75%.
12.16.28
Mrs Koh said that in November 1989 they had
a further meeting with Mr Tay during which she asked him to
give them the figures for their business dealings together. She
said she did that because she wanted to keep track of what
commitments her husband had made with Mr Tay. Mrs Koh
said that at that time Mr Tay had not given them any
supporting documentation. She said Mr Tay told them the
figures and as he talked she made notes. Mrs Koh produced
those notes to the Commission. Two aspects of the notes are
of interest. The first is a reference to the medical centre
development and the second is a reference to $20,000.00
worth of “entertainment expenses” on the purchase of the
Woodavale Drive land.
12.16.29
On the entertainment expenses question, Mrs
Koh said Mr Tay did not explain the figure but in the course of
their numerous conversations he gave them the impression
that doing business in Australia was very much like in Asia and
“you do have to oil occasionally”. Mrs Koh said she expected
that to be so and did not question it. $20,000.00 is, of course,
a great deal of money for entertaining for one development. It
also raises the question of who Mr Tay was intending to
entertain. Mrs Koh said she did not know and did not ask.
She said the sum now seemed to be a lot but it did not seem to
be when she was writing it down. $20,000.00 is a relatively
insignificant sum alongside the other figures she wrote down in
the course of the meeting. Mrs Koh was asked whether she
thought “entertainment” may have been a euphemism for
bribe. She said she did not think Mr Tay was talking about
bribes.
12.16.30
By this stage, Dr and Mrs Koh believed they
were involved in a number of projects with Mr Tay, including
Pelican Cove, Woodvale Drive and the Belridge medical
centre. Mrs Koh said that in late February 1990 Mr Tay told
them he had bought the medical centre land for $550,000.00.
Mrs Koh said she wanted to see the contract. She said that
later in the same month Mr Tay came to their house and gave
her two documents. Mrs Koh said one was an unsigned offer
and acceptance in Mr Tay's name which showed the purchase
price as $350,000.00. She said when she queried the
purchase price shown in the document Mr Tay showed her
another one, also unsigned, which provided for the payment of
a $200,000.00 consultancy fee. That document was, in fact,
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the consultancy agreement. Mrs Koh said she did not notice
at the time that neither document was signed. She said
Mr Tay left both documents behind. It was clear from Mrs
Koh’s evidence that Mr Tay only showed her the consultancy
agreement because if he had not done so she and her
husband would not have agreed to continue with the
investment.
12.16.31
In his evidence to the 1992 Kyle Inquiry,
Mr Tay denied giving the documents to the Kohs. However,
Mr Tay’s fingerprints were on the copy of the unsigned
consultancy agreement produced by Mrs Koh to the Kyle
Inquiry. Mr Tay has since retracted his denial.
12.16.32 Mrs Koh said Mr Tay did not at any stage mention
Dr Bradshaw’s name in the context of the $200,000.00, which she
understood was to be paid in Singapore to the people selling the land.
In fact, Dr and Mrs Koh never actually received an interest in the two
Wanneroo blocks of land or the medical centre.

12.16.33
Mrs Koh’s evidence provides support for
Mr Yamabuta’s evidence of Mr Tay’s lack of integrity in
commercial matters. She also makes it clear that Mr Tay was
at all times maintaining he had paid $550,000.00 for the
Beldon land although, once again, that could have been no
more than part of Mr Tay’s approach in convincing the Koh’s to
part with as much money as possible. Mrs Koh’s evidence
also demonstrates that Mr Tay was prepared either to pay
quite substantial “expenses” to facilitate his developments or
to tell prospective investors that such expenses would be
incurred as part of the overall cost.
12.17
Dr Bradshaw’s Involvement
12.17.1 Mr de Kerloy was at the material time a solicitor and

partner with Kott Gunning, a legal firm which Dr Bradshaw consulted
on a number of matters. Mr de Kerloy said he drafted the consultancy
agreement. It is apparent from the Kott Gunning file, including the
accounts documentation, that the work was carried out for
Dr Bradshaw as client. The date of Dr Bradshaw’s consultation with
Mr de Kerloy was 8 June 1989. It follows that by that date
Dr Bradshaw had reached some kind of arrangement with Mr Tay
concerning the sale of Lot 656. Mr de Kerloy said he had no
knowledge of Dr Bradshaw’s interest in the property and was unable
to say why Dr Bradshaw was not named in the document.

12.17.2 It seems the arrangement between Dr Bradshaw and
Mr Tay for the payment of the $200,000.00 was so secret that
Mr Tay did not even tell the solicitors handling the purchase of
Lot 656 for him, even though one of them had been closely
involved with him as his legal adviser for some time.
12.17.3 In 1989, Mr Tay was a client of the legal firm
Jackson McDonald. His legal work was primarily carried out or
supervised by Mr Nash who was a consultant to the firm. Mr
Munro assisted Mr Nash with Mr Tay’s work, under Mr Nash’s
direction. Mr Munro said he had a fairly poor memory of the
detail of his activities on Mr Tay’s behalf but recalled he was
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involved in the drafting of the trust deed for the Lobito Unit
Trust and the preparation of some standard conditions of sale
of strata units which had yet to be constructed and one other.
The deed of settlement was executed on 24 July 1989 but, on
the whole of the evidence, was not created until 3 August
1989. The document must therefore have been back-dated
which Mr Munro said was not unknown with documents of that
type. Mr Munro also suggested the land might have been
purchased before the trust was created. He said also that the
trust deed might have been dated to coincide with the date of
the offer and acceptance.
12.17.4 Mr Munro did not recall any further involvement in
the purchase of the land by Lobito after drafting the deed of
trust but after perusing the file he said he was actually
involved in the purchase and settlement. He said he was also
involved with the reciprocal car-parking arrangements for Lot
656 but again he has no independent recollection of that
involvement.
12.17.5 Mr Munro said he recalled the name Bradshaw being
mentioned by Mr Nash in the context of the transaction but he
had “no recollection of how it all worked”. There is, amongst
the Jackson McDonald records, a handwritten file note or note
of instructions relating to the setting up of the Lobito Trust.
The note was mostly written by Mr Nash but some additional
information was added by Mr Munro. At the foot of the
document there is a notation in Mr Nash’s handwriting which
reads:
“North Whitfords Estate Co.-- ? Landcorp
Dr Wayne Bradshaw 4091033.”
12.17.6 Mr Munro said the document appeared to be a basic
note prepared by Mr Nash for setting up the unit trust which he
passed on to Mr Munro to obtain additional information.
Mr Munro was not able to say what the notations at the bottom
concerning Dr Bradshaw meant. He said he would not have
needed the identity of the vendor of the land to draft the deed
of settlement unless part of the purchase price was to be in
units in the trust but that did not appear to be the case. He
was asked further:
“Do you recall ever being told by Mr Nash, or having the
understanding, that Dr Bradshaw was in any way involved
on behalf or in lieu of North Whitfords Estates, the vendor
of the Beldon land?---I think my understanding was that
North Whitfords was his company. I'm not entirely sure
whether that's right, but I think that's the impression I had.
Is that impression gained from this document, from your
conversation with Mr Nash or a combination of both?---A
combination of both.”
12.17.7 Mr Munro was also asked about the standard Water
Authority advice of sale notice which was a document
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completed in anticipation of settlement. He confirmed he had
filled out the form and that it bore his signature. In the bottom
right hand corner of the document there is a section for the
contact phone number for the vendor. Dr Bradshaw’s name
and phone number had been typed into that box. Mr Munro
said it appeared he was responsible for describing
Dr Bradshaw as the contact for the vendors. He said that
typically that information would be taken from the contract, the
offer and acceptance. Mr Munro was shown the offer and
acceptance and satisfied himself that Dr Bradshaw was not
mentioned in that document. He then said he did not know
where the information came from although he presumed he
had been so advised by Mr Nash.
12.17.8 Mr Munro also confirmed he was never told there
was to be a payment of a consultancy fee of $200,000.00 over
and above the actual purchase price of Lot 656.
12.17.9 As I have noted, Mr Tay had been a client of
Mr Nash’s for some time, even before Mr Nash joined Jackson
McDonald. They did, on occasions, socialise together.
Mr Nash said he first became involved with the Belridge matter
when Mr Tay came to see him and gave him instructions to act
on the purchase of the land. From the date of creation of the
file and from Mr Nash’s evidence it appears he was first
instructed by Mr Tay on or about 26 July 1989. Mr Nash said
he thought the offer and acceptance had been signed when
Mr Tay first approached him which would be consistent with
the date of that document.
12.17.10
Mr Nash identified his file note of 28 July
1989 but maintained there was another piece of paper
concerning the land purchase. He recalled that at the Kyle
Inquiry he was given the Jackson McDonald file which
contained another document in his handwriting. Mr Nash said
he could even recall certain parts of that handwritten note
which contained more details of the purchase including the
name of the vendor. He maintained there was a particular
note to the effect: "Wayne Bradshaw acting for vendors".
Mr Nash said he was unable to recall exactly who had
provided him with that information. He said it could have been
Mr Tay at the time of the initial instructions but it could also
have been subsequently and possibly from the real estate
agent. Mr Nash was adamant that the file note of 28 July 1989
with the notation concerning Dr Bradshaw was not the
document. He could not recall being shown the note of 28 July
1989 at the Kyle Inquiry but disputed he was confusing that
document with the one he said he recalled being shown.
Mr Nash said he believed there must have been an initial
discussion with Mr Tay prior to 26 July 1989 when the file was
created and prior to the conversation reflected in the note of
28 July.
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12.17.11
The Commission does not have from the Kyle
Inquiry any file note other than the note dated 28 July 1989.
Further the record of Mr Kyle’s conversation with Mr Nash
suggests that the only document shown to Mr Nash was the
note of 28 July 1989. The Commission has, however, had
difficulties with documentation from the Kyle Inquiry. In any
event it is evident from all of the Jackson McDonald records on
Mr Nash’s dealing with Mr Tay that Mr Nash clearly
understood that Dr Bradshaw was involved with the vendor. In
relation to the note of 28 July 1989, while Mr Nash conceded
he did not always take accurate notes of initial instructions, he
said he could not have incorrectly recorded the name
Dr Wayne Bradshaw or the fact that he was acting for the
vendor. He said “I may not take good notes but I don't get
things like that wrong”. I accept that Mr Nash, as an
experienced legal practitioner, would be most unlikely to
incorrectly note such a fundamental item of information.
12.17.12
Mr Nash noted that the offer and acceptance
was dated 24 July 1989, that the purchaser was described as
Lobito Pty Ltd as trustee for the Lobito Unit Trust and that he
was involved in the creation of the trust. From those facts
Mr Nash concluded that Mr Tay must have contacted him prior
to 24 July 1989. He said that despite his direct involvement
with Mr Tay and the purchase of Lot 656 he was never told by
Mr Tay that there was a commission or consultancy fee to be
paid. He said there was no suggestion of a payment being
made to Dr Bradshaw. Mr Nash said he had never seen a
copy of the consultancy agreement until the Kyle Inquiry and
he was never asked by Mr Tay for his advice on the matter.
12.17.13
In cross-examination Dr Bradshaw raised with
Mr Nash the fact that the account sent to Lobito by Jackson
McDonald referred to repeated contacts with NWE but made
no mention of Dr Bradshaw. Mr Nash said he never discussed
the sale of Lot 656 with Dr Bradshaw. While that is certainly a
consideration, Mr Nash himself would be unlikely to make such
contacts. Also, if a firm of solicitors was acting, his contact
would be with the solicitors. Mr Nash also said he would not
necessarily record in an account that he had dealt with a
specific person rather than the vendor company.
12.17.14
The evidence of the two legal practitioners is
significant in two respects. First, both said they were acting on
the understanding that Dr Bradshaw was not only involved in
the transaction but was acting on behalf of the vendor, NWE.
Secondly, Mr Tay never advised his long standing legal
adviser, who was handling the transaction for him, that there
was another component to this purchase, namely a
$200,000.00 consultancy agreement.
12.17.15
There is other documentary evidence of
Dr Bradshaw’s interest in a commercial site in the area at the
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relevant time. Two separate documents from Maddestra Rowe
indicate that in December 1988 Dr Bradshaw contacted
Mr Larry Smith from that firm advising that he was “getting a
group together” and inquiring about the value of Landbank’s
Beldon sites.
12.17.16
Maddestra Rowe was previously known as
Maddestra and Partners and, as I have noted, were
Landbank’s town planning consultants. Mr Smith said
Dr Bradshaw came to visit him in late 1988 to inquire about the
Beldon site. He said he wrote a note to his superior, Mr Greg
Rowe and also a file note confirming a conversation with
Mr Haustead seeking authority to release to Dr Bradshaw the
information he was seeking. The file note was dated 23
December 1988. Mr Smith said he believed the conversation
with Dr Bradshaw took place on the same day. Aided by his
notes he said Dr Bradshaw approached the firm as an
individual putting together a group of potential investors but
Dr Bradshaw never mentioned their identity. Mr Smith said
Dr Bradshaw wanted to know the value of Landbank’s various
Beldon sites and the zoning situation, that is, whether there
was any additional potential that could be achieved from the
land. Mr Smith said that after checking with Mr Haustead he
prepared a briefing note to Mr Rowe in which he suggested
Mr Rowe speak to Dr Bradshaw. He said he made that
suggestion because Dr Bradshaw was seeking information he
was unable to provide. He said he had no further involvement
in the matter.
12.17.17
Mr Rowe had no recollection of speaking to
Dr Bradshaw following Mr Smith’s note and was unable to help
in establishing why Dr Bradshaw made his inquiry of
Landbank. It is clear, however, that as at December 1988
Dr Bradshaw was expressing interest in a development and
making inquiries as to the value of the Landbank portion of the
site.
12.17.18
One further piece of evidence concerning
Dr Bradshaw’s involvement in this matter comes from
Mr Ronald Harman. As I have noted elsewhere in this report,
at all material times Mr Harman was in business with
Dr Bradshaw in a real estate agency. Dr Bradshaw owned the
business and Mr Harman was the licensee who actually ran
the agency. Mr Harman said he recalled an occasion on which
Dr Bradshaw indicated to him that he had the opportunity to
pick up some land in the Belridge City development site. He
said they only had one discussion on this issue. Mr Harman
said Dr Bradshaw told him he wanted to develop a real estate
agency in the centre. When Mr Harman was asked to isolate
the timing of the conversation he could only say it was in the
very early planning stages of the development and not during
the building or sale period. Mr Harman was asked:
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“Did he tell you what he meant or did he elaborate on
saying that there was an opportunity to pick up some
land?---Well, he did say to me that he was going to - I'm
not too sure of the choice of words, whether he was going
to pick up some land out of that or whether he was going to
get some land out of that.
And that can mean a number of things?---Yes, it could.
Right. What did you understand him to mean?---Well, I
understood it to mean that he was going to receive a parcel of
land in there for his efforts in getting it rezoned. ...
What (did he say) to you to lead you to that conclusion?---Well, he
said to me that there was a big development going on in there and
once it got passed through the council, then he expected to
receive a parcel of land for his own use.
Did he actually say why?---I mean, he probably didn't spell it right
out like that, but that's the way I took it, that he - that's what he
meant when he said that he would - he expected to pick up, and
that was his words - he expected to pick up a parcel of land out of
that development to get the - for the rezoning to be put through.”

Mr Harman said Dr Bradshaw never mentioned from whom
he was to get the land. Mr Harman was somewhat vague
on the exact words used but he said the import was clear;
Dr Bradshaw was to receive some land in return for his
assistance with the rezoning of the Beldon commercial site.
If Mr Harman was correct then there were only two entities
which could have provided the land, namely Landbank or
NWE.
12.17.19
There are some difficulties with Mr Harman’s
evidence. His reference to Dr Bradshaw’s intention to build a
real estate agency was not mentioned by any other witness
nor referred to in any document produced to the Commission.
There is no other evidence to suggest Dr Bradshaw or anyone
else expressed an interest in a real estate agency in the
commercial complex. At one point in his evidence Mr Harman
said there was no discussion of a medical centre but at a later
point he said there was such a discussion. He explained the
contradiction by saying that once he was reminded he could
recall mention of a medical centre. He also contradicted
himself in his evidence on the number of conversations he had
with Dr Bradshaw on this issue, later changing his evidence
from one occasion to two or three.
12.17.20
There are also some discrepancies between
Mr Harman’s account to the Commission and what he told
Mr Kyle. He told Mr Kyle that during this conversation
Dr Bradshaw said to him that their real estate agency overdraft
account would be okay when he got the land. Mr Harman also
told Mr Kyle that Dr Bradshaw linked the receipt of the land to
his chairmanship of the Town Planning Committee. He also
said to Mr Kyle that Dr Bradshaw had used a company to
cover his personal involvement in the matter. Mr Harman did
not raise any of those factors in his evidence to the
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Commission and when asked said he did not recall them. He
did not recall what he told Mr Kyle and could offer no
explanation for the discrepancies.
12.17.21
Significantly, Mr Harman told Mr Kyle that
"(Dr Bradshaw) said to me that he would, through his
association with the developer, be getting a portion of the land
for his own use". When he was asked about that comment
Mr Harman asserted that if he said that to Kyle it would be
right but, for reasons which he has explained on a number of
occasions, namely a loss of memory following back operations,
Mr Harman could not now recall what occurred during the Kyle
Inquiry. If Mr Harman gave a truthful account to Mr Kyle then
the reference could only be to NWE because Mr Hinchcliff was
the only one of the two developers with whom Dr Bradshaw
had any sort of relationship.
12.17.22
While there may be discrepancies on the
detail, Mr Harman has maintained his position that
Dr Bradshaw told him he was to receive some land in the
Beldon commercial development site arising from his
assistance with the rezoning. However, I have previously
expressed some doubt as to the reliability of Mr Harman’s
evidence and his account on this occasion did nothing to
dispel that doubt. I would be unwilling to accept his evidence
against Dr Bradshaw in the absence of support from another
source.
12.18
The Relationships
12.18.1 Before considering the evidence of those involved in
the sale and purchase of Lot 656 I believe it is necessary to
summarise the evidence which establishes the relationships
between Mr Hinchcliff, Dr Bradshaw and Mr Tay. An
assessment of the respective relationships will have an
important bearing on the weight to be attached to the evidence
of each of those three witnesses. An explanation of a matter
may be plausible where those involved are strangers or not
closely associated but entirely implausible where they are
friends or business associates who have regular contact.
12.18.2 I have already noted the relationship between
Mr Hinchcliff and Dr Bradshaw. Mr Hinchcliff and Mr Tay had
also known each other for some time. Mr Hinchcliff said he
first met Mr Tay in approximately 1984-85 when Mr Tay was
involved in selling land for NWE at Northshore as a sub-agent
of Mr Richard Oh. Mr Hinchcliff said the arrangement was that
Mr Tay was to obtain purchasers for NWE land and be paid a
commission by Mr Oh who in turn would be paid a consultancy
fee by NWE. According to Mr Hinchcliff the arrangement
involving Mr Tay was not very successful. He said that on one
occasion Mr Tay, Mr Oh and another Singaporean gentleman
each purchased a block of land from NWE. Mr Hinchcliff said
NWE gave Mr Tay a discount on his block for putting the deals
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together. The idea was, of course, to entice Mr Tay to bring
other clients to NWE. He said Mr Tay would from time to time
come into NWE’s office and appeared to be attempting to find
purchasers for NWE land but no other actual sales resulted.
12.18.3 Mr Hinchcliff described his relationship with Mr Tay
as purely commercial. There are, however, a number of
aspects to the relationship which had an impact on the
plausibility of the explanations offered by Mr Hinchcliff of the
circumstances surrounding the sale of Lot 656 to Mr Tay.
Those aspects are as follows:
(a)
Mr Hinchcliff and Mr Tay were involved together in
commercial matters and were not competitors or
antagonists unlikely to discuss the proposed sale of NWE
property.
(b)
The contact between them was on-going during the
relevant period of time.
(c)
Mr Hinchcliff did not require a go-between in his
dealings with Mr Tay.
(d)
Mr Hinchcliff considered Mr Tay to be a successful
businessman and must have believed him to be
commercially astute.
12.18.4 Mr Hinchcliff said it was he who introduced Mr Tay to
Dr Bradshaw. He said Dr Bradshaw mentioned an interest in
starting an importing business in Singapore and as a result
Mr Hinchcliff introduced him to Tay. Mr Hinchcliff said he had
no idea whether the relationship between Mr Tay and
Dr Bradshaw continued after they were first introduced until
Dr Bradshaw later mentioned to him that Mr Tay may be
interested in buying Lot 656. Mr Hinchcliff had some
difficulties with his evidence on the nature of the relationship
between Dr Bradshaw and Mr Tay. He said he did not know
whether they were friends or whether they were purely
business associates. Earlier in his evidence Mr Hinchcliff had
said that Dr Bradshaw had described Mr Tay as his friend. He
said Dr Bradshaw had told him his friend Mr Tay could be
interested in the Beldon site. Mr Hinchcliff then said he did not
know for a fact that Mr Tay and Dr Bradshaw were friends. He
then denied he had said Dr Bradshaw had told him he and
Mr Tay were friends. Next Mr Hinchcliff maintained he had
difficulty recalling exactly what he was told by Dr Bradshaw.
12.18.5 If Mr Hinchcliff was giving an accurate account of his
conversation with Dr Bradshaw then as early as 1989 he was
aware that Dr Bradshaw and Mr Tay had become friends.
Dr Bradshaw had told him so and he had no reason to
disbelieve that information. Mr Hinchcliff had, however, told
Mr Kyle in 1992 that he did not know of any relationship
between Mr Tay and Dr Bradshaw. Mr Hinchcliff told the
Commission he thought Mr Kyle was there talking about a
formal business relationship but Mr Kyle had placed no such
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restriction on the scope of his question. I do not accept
Mr Hinchcliff’s explanation for his contradictory evidence to
this Commission. Mr Hinchcliff was aware of a number of
aspects of the relationship between Dr Bradshaw and Mr Tay
which he could have imparted to Mr Kyle if he had so chosen
which are as follows:
(a)
That he had introduced them with a view to them
possibly becoming involved together in a business
enterprise;
(b)
That he had spoken to Dr Bradshaw and been told
that he and Mr Tay were friends and that Mr Tay was
interested in NWE’s land;
(c)
That as a result of that advice Mr Tay had contacted
him to express an interest in buying Lot 656.
12.18.6 Mr Hinchcliff denied he was trying to hide the
connection between Dr Bradshaw and Mr Tay from Mr Kyle
and specifically that he was trying to hide any involvement by
Dr Bradshaw in the sale of Lot 656. He even suggested that at
the time he spoke to Mr Kyle he did not recall the information
linking Mr Tay and Dr Bradshaw or that it may not have
seemed important at the time. Mr Hinchcliff referred to the fact
that in a subsequent interview with Mr Kyle he told him that
Dr Bradshaw and Mr Tay had expressed interest in buying the
land. It is however clear that it was not until it became
apparent that there was some evidence connecting
Dr Bradshaw with the transaction that Mr Hinchcliff was more
forthcoming with information concerning Dr Bradshaw and
Mr Tay.
12.18.7 Mr Hinchcliff also disputed he was aware of the fact
that Dr Bradshaw and Mr Tay were involved together in the
import-export business. The import-export business was the
reason Mr Hinchcliff introduced them in the first place.
Mr Hinchcliff maintained that after bringing Dr Bradshaw and
Mr Tay together neither of them ever mentioned the matter to
him again and he never asked. He said he had no interest in
the matter and it was none of his business, which conflicts
somewhat with his action in introducing Mr Tay because he
thought he had the appropriate background to help
Dr Bradshaw with his project.
12.18.8 I have little doubt that the relationship and level of
contact between the three men was greater than Mr Hinchcliff
was prepared to admit to this Commission. I believe
Mr Hinchcliff was not being entirely frank with this Commission
nor had he been entirely frank with the Kyle Inquiry.
12.18.9 Mr Tay disputed the details of Mr Hinchcliff’s account
of the circumstances under which they met. He maintained he
was looking to purchase property in the area, he was
introduced to Mr Hinchcliff by Mr Oh and bought a block of
land from him. Mr Tay said that during the discussion over
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that purchase Mr Hinchcliff suggested that if Mr Tay could
introduce potential buyers for NWE land NWE would give
Mr Tay a free block of land for every ten blocks sold as a result
of those introductions. Mr Tay believed the business
arrangement was formed after the land purchase. Mr Tay
confirmed that Mr Hinchcliff gave him a $5,000.00 discount on
his block. Mr Tay said he understood the reason for that
discount was that he had introduced a friend who also bought
a block of land from NWE.
12.18.10
Mr Tay indicated that he introduced many of
his friends to Mr Hinchcliff with a view to them buying NWE
land and described his relationship with Mr Hinchcliff as “good
friends”. Significantly, in relation to Lot 656, Mr Tay said they
chatted about their business interests which in Mr Tay’s case
included purchasing and developing land. In fact, Mr Tay said
he actually asked Mr Hinchcliff to let him know of any land
opportunity that became available. If that evidence is correct it
raises the question of why Mr Hinchcliff did not advise Mr Tay
that Lot 656 was for sale or at least discuss it with him.
12.18.11
Mr Tay confirmed that Mr Hinchcliff introduced
him to Dr Bradshaw. Mr Tay said Mr Hinchcliff introduced
Dr Bradshaw as someone he knew well, who was a very
helpful and nice man, who was a councillor and who could be
of assistance to him. He described the assistance
contemplated as advising a potential investor about what was
going on in the City of Wanneroo. Mr Tay said he did not
expect inside information but he was unable to be more
specific as to exactly what kind of assistance it was
contemplated Dr Bradshaw would provide. Mr Tay disputed
Mr Hinchcliff’s explanation of the involvement in an importexport venture as the catalyst for the introduction. He said his
interest in such a venture only came about after he had met
Dr Bradshaw. Mr Tay maintained that his friendship with
Dr Bradshaw developed into a business relationship, not the
other way around.
12.18.12
Mr Tay agreed he told people that the Mayor,
meaning Dr Bradshaw, was his good friend but he denied
saying to any of his business associates that they need not
worry about any of their business dealings with him because
he had “good help from his friend the Mayor”. While I accept
the evidence of witnesses who said Mr Tay made claims to
that effect it does not necessarily follow from that finding that
the statements were truthful.
12.18.13
Mr Tay also asserted that he asked
Dr Bradshaw to inform him of any land development
opportunities in the Wanneroo area. He was initially vague
about whether there was any arrangement for Dr Bradshaw to
gain a benefit from a development opportunity to which
Dr Bradshaw introduced him. At first he denied there was any
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pre-discussion of that issue but later in his evidence he agreed
it was understood between them that Dr Bradshaw would get
“something out of it”. Mr Tay said they had not agreed what
that benefit would be. He said he would “look after”
Dr Bradshaw but only if he made a profit. Mr Tay had some
difficulty accepting that he had an arrangement or agreement
with Dr Bradshaw but, however described, it is clear
Dr Bradshaw was going to alert Mr Tay to a development
opportunity and that he would be rewarded for that action in
some way. Unfortunately Mr Tay was unable to say when this
conversation took place. The date would be significant
because immediately Dr Bradshaw entered into a business
arrangement with Mr Tay, however loose, thereafter he
needed to be particularly careful of any conflict which may
arise with his role as councillor.
12.18.14
According to Dr Bradshaw, at the material
time he and Mr Tay were good friends who knew each other
well and were in quite frequent contact. He said they were
trying to establish some business interests together, initially in
the import export field. He confirmed that he was introduced to
Mr Tay by Mr Hinchcliff. Dr Bradshaw was unable to say when
the introduction occurred but he said it was before Mr Tay’s
purchase of Lot 656 in July 1989. Dr Bradshaw’s evidence
does not directly support Mr Hinchcliff’s account of the
introduction. According to Dr Bradshaw Mr Tay was
introduced to him simply as a developer interested in projects
in Western Australia. He said Mr Tay came to see him for
assistance in promoting imports to Western Australia at a time
when Dr Bradshaw himself had no interest in such activities
although he did have contacts in the industry which he said he
may have mentioned to Mr Tay. Dr Bradshaw said it was not
until later that he and one of his contacts, Mr Peter Eastman,
themselves looked at importing goods.
12.18.15
Despite the discrepancies in the evidence, it
is apparent that at the material time Dr Bradshaw and Mr Tay
were good friends with common interests in certain business
proposals, Dr Bradshaw and Mr Hinchcliff were friendly and in
social contact with each other and Mr Hinchcliff and Mr Tay
had a good commercial relationship which involved some
social contact in addition to contact in the course of business.
It was, I believe, an environment in which it would be difficult
for all three to be involved in the same transaction without
each party being fully aware of the role of the other.
12.19
Mr Hinchcliff’s Evidence
12.19.1 Mr Hinchcliff has at all times denied that
Dr Bradshaw had any interest in NWE’s property other than as
a prospective purchaser. He said Dr Bradshaw did not even
become a prospective purchaser until after the arrangement
with Landbank had been finalised. Mr Hinchcliff said that
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when he approached Dr Bradshaw for assistance after
reaching the impasse in his negotiations with Landbank he
made no offer to Dr Bradshaw of an interest in the NWE land
or any land NWE might obtain under an agreement reached
with Landbank. On Mr Hinchcliff’s evidence Dr Bradshaw
clearly had no interest in any NWE land at that early time.
However, Dr Bradshaw would have been aware from his
position as councillor, if not from his dealings with
Mr Hinchcliff, that from March 1987 NWE had a development
site for sale pending rezoning.
12.19.2 Mr Hinchcliff said the first person with whom NWE
contracted to sell the Priscilla Avenue land was his friend
Mr Adam Zencich. An offer and acceptance was signed for a
purchase price of $250,000.00 subject to the land being
rezoned for commercial development. The actual application
to rezone was to be made by NWE. Mr Hinchcliff said there
was no provision for a deposit because of the friendship
between them. That contract would have given Mr Zencich an
interest which one would expect would entitle him to some say
in any arrangement between NWE and Landbank that may
affect the zoning of the Priscilla Ave land. Such an interest
would have been a significant factor at the time of the
negotiations when NWE was discussing a land swap with
Landbank.
12.19.3 Mr Hinchcliff said that the expiry date for the
rezoning condition in NWE’s contract with Mr Zencich had
passed before the deal was struck with Landbank but he could
not recall the actual date. The Commission was unable to
confirm Mr Hinchcliff’s evidence because he said he had lost
the document. However, Mr Hinchcliff’s evidence on this point
conflicted to some extent with Mr Zencich who said he
believed the offer was open-ended. Mr Hinchcliff conceded in
any event that he and Mr Zencich had an informal
arrangement to extend the contract. In those circumstances it
is curious that NWE never gave Mr Zencich any opportunity to
be heard on NWE’s decision to exchange the right to rezone
the Priscilla Avenue land, over which Mr Zencich had an
option for a portion of Landbank’s land, over which Mr Zencich
had no such entitlement. Mr Hinchcliff was unable to explain
why he did not give Mr Zencich that opportunity.
12.19.4 Mr Hinchcliff expressed the view that the difficulty
was overcome by NWE offering to sell Mr Zencich the new
site. However, in doing so he increased the price by
$100,000.00 to $350,000.00. So by making the rezoning
application on Mr Zencich’s behalf Mr Hinchcliff had put him in
a situation where he would end up with a different piece of
land for an extra $100,000.00. Mr Zencich was at no time
given an opportunity to protect his interests. Mr Hinchcliff said

466

Mr Zencich expressed no difficulty with the change in his
situation.
12.19.5 After NWE reached agreement with Landbank
Mr Hinchcliff said he believed he had to wait until he knew the
firm price he had to pay Landbank before selling the site.
Mr Hinchcliff said that was in early 1988 but the documentation
discloses that it was not until December 1988 that Landbank
advised NWE of the purchase price. Mr Hinchcliff later
amended his evidence to early 1989.
12.19.6 Mr Hinchcliff said his first action after reaching
agreement with Landbank was to offer Lot 656 back to
Mr Zencich because the first agreement had fallen through.
He said Mr Zencich was initially interested notwithstanding the
additional $100,000.00 purchase price. Mr Hinchcliff
explained the price rise by saying land values had increased,
by nearly 50% in 12 months. Mr Hinchcliff said he prepared
an offer and acceptance at $350,000.00 but did not ask
Mr Zencich to sign it initially. He said that in the meantime
Mr Zencich changed his mind and decided he did not want to
proceed with the purchase. Mr Hinchcliff said he did not do
much about it for a little while but it was after Mr Zencich’s
rejection that Dr Bradshaw again became involved. He said
Dr Bradshaw had previously expressed some interest in the
site. There was some conflict in Mr Hinchcliff’s evidence
regarding the timing of that expression of interest. At one
point he said it was before Mr Zencich came on the scene but
Mr Zencich was first interested before the rezoning
application. That would mean Dr Bradshaw had expressed an
interest in the land prior to the time when Mr Hinchcliff asked
for his assistance to reach a settlement with Landbank. When
that was pointed out to Mr Hinchcliff he amended the date on
which Dr Bradshaw first expressed an interest to before
Mr Zencich refused the option to purchase Lot 656.
12.19.7 Mr Hinchcliff went on to explain that in late 1988
Dr Bradshaw asked if there would be any reason why NWE
would not be prepared to sell him Lot 656 provided he paid the
same price as anyone else. He said this was before he had
gone back to Mr Zencich with the new option. Mr Hinchcliff
said he told Dr Bradshaw he already had a commitment from
Mr Zencich, which was not entirely true. Mr Zencich had a
conditional contract over an entirely different piece of land that
had lapsed. Mr Zencich was not taking an active interest nor
was he being kept informed. There was certainly no binding
contractual arrangement in place.
12.19.8 Mr Hinchcliff said he did not try to get Dr Bradshaw
to sign a contract. Nor, he said, did he immediately contact
Mr Zencich to see if he was still interested with a view to
getting back to Dr Bradshaw if he was not. On Mr Hinchcliff’s
evidence nothing more happened; he said he was too busy.
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Mr Hinchcliff said he did not even immediately get back to
Dr Bradshaw when Mr Zencich advised him he was not
interested in proceeding. He maintained there was no
pressure on him to sell “(H)e wasn’t running away and the deal
wasn’t running away”. Mr Hinchcliff also explained that he did
not normally get involved in sales but when he was asked why
he did not hand the matter over to his sales staff he said they
were very busy doing other things. I have some difficulty with
the idea that Mr Hinchcliff and his staff were all too busy to
very easily make $150,000.00 for the company. All they had
to do was type up an offer and acceptance, have Dr Bradshaw
execute the document and take the normal steps towards
settlement of the transaction. There does not appear to have
been anything more required.
12.19.9 Mr Hinchcliff said it was not until later when
Dr Bradshaw brought up the subject that he told him the deal
with Mr Zencich had not proceeded. He said Dr Bradshaw
then told him he would love to buy the land but could no longer
do so and that his friend Mr Tay might be interested.
Mr Hinchcliff said Mr Tay had not at any time indicated to him
an interest in the property. Mr Hinchcliff also made it clear that
there was never any agreement with Dr Bradshaw to purchase
NWE’s land and no agreement with Mr Tay until the offer and
acceptance was accepted on 27 July 1989.
12.19.10
On 25 July 1989 Mr Peter Cook from Richard
Ellis, property consultants, wrote to Mr Hinchcliff advising that
they had a client who was intending to lodge a tender for the
Landbank land adjoining Lot 656 and was interested also in
acquiring Lot 656. Mr Hinchcliff was asked:
“Did anything come of it? Did you arrange a meeting?--No, because I believe I already had the commitment
through Mr Tay by then.
What commitment was that?---I told you yesterday that
Dr Bradshaw had said he didn't wish to buy it.
Yes?---But his friend, Mr Tay, would like to buy it, so at that
point in time I had a commitment.”
I believe it is badly straining the meaning of commitment to
have it cover the situation where Dr Bradshaw had declined
an offer but suggested his friend Mr Tay might be
interested.
12.19.11
In fact Mr Hinchcliff later agreed he was not
committed to sell his land to Dr Bradshaw and that
Dr Bradshaw had no right to sell the land on his behalf. He
was asked:
“So you were in no way committed to a sale to Mr Tay,
were you?---I was prepared to see if he would, first."
Mr Hinchcliff explained this somewhat relaxed approach to
selling real estate on the basis that he was an honourable
businessman but there was no agreement to honour, not
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even a gentleman’s agreement, as Mr Hinchcliff had
already conceded.
12.19.12
Mr Hinchcliff was also asked why he did not
attempt to maximise the selling price of the property and he
said the price he was seeking for the land was the maximum
price. Mr Hinchcliff had in his dealings with Landbank gone to
a great deal of trouble to maximise the value of the land to
NWE but when it came to realising the profits he appears to
have lost his resolve. Mr Hinchcliff said NWE were not in the
habit of conducting Dutch auctions. I do not find that
explanation at all convincing.
12.19.13
There is no direct evidence that Mr Hinchcliff
actually received the letter from Richard Ellis before signing
the offer and acceptance but he did not suggest that was the
reason for not pursuing the matter. One interpretation that
suggests itself is that Mr Hinchcliff was not in a position to
accept any other offer because he had an existing
arrangement with Dr Bradshaw arising out of the rezoning
application. I will return to that proposition when I have
considered all the relevant evidence.
12.19.14
At one point in his evidence Mr Hinchcliff
asserted he had a commitment to Mr Tay. He was then asked:
"How have you made a commitment to Mr Tay?---I presume
he would not have put the offer in there at that price had I
not been prepared to sell for that price."
12.19.15
In summary the chronology that emerges from
Mr Hinchcliff’s evidence is as follows. Mr Hinchcliff did not
make any attempt to sell Lot 656 until the price was set in
December 1888. He then went to Mr Zencich whose option
over the Priscilla Ave land had lapsed. Mr Zencich said he
was interested to buy Lot 656 at the new price of $350,000.00.
Dr Bradshaw also expressed an interest at that time but
Mr Hinchcliff told him NWE had a commitment to Mr Zencich.
Mr Zencich declined the new option to purchase in about early
1989. When Dr Bradshaw became aware that the land was
available he told Mr Hinchcliff he could not buy the land but
Mr Tay might be interested. A month or two later, in July 1989,
Mr Tay made an offer. According to Mr Hinchcliff all those
conversations took place during the period between December
1988 and July 89.
12.19.16
Dr Kenneth Jones has given the Commission
a statement in which he states that in late 1988 he was
interested in establishing his own medical centre. He said he
approached Mr Hinchcliff about the possibility of purchasing
Lot 656 but Mr Hinchcliff was not interested in his proposal.
Mr Hinchcliff said he had no recollection of Dr Jones coming to
see him nor of telling Dr Jones in late 1988 that he was not
interested in selling Lot 656. At that time Mr Hinchcliff was not
subject to any firm commitment to sell the land to anybody; it
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would appear from the chronology given by Mr Hinchcliff that
the approach was made prior to the price being set and
Mr Hinchcliff’s offer to Mr Zencich.
12.19.17
It seems Mr Hinchcliff was not at all anxious to
sell the land to anybody other than Mr Zencich, Dr Bradshaw
or Mr Tay but when he was questioned further on exactly what
Dr Bradshaw said to him about Mr Tay the commitment he
claimed looked a lot weaker. He said he thought
Dr Bradshaw's words were to the effect "(T)his might be a site
that may well suit Richard Tay”. He was then asked:
"Would you agree that there would be no basis for you to
conclude on that statement that Mr Tay would buy your
land at $350,000.00 or any other price?---I would be - come
to know - I had no reason to suspect that he wouldn't. I
didn't know what Dr Bradshaw's relationship with Mr Tay
was."
It was at this point that Mr Hinchcliff said there was a
further discussion with Dr Bradshaw along the lines of “yes,
Mr Tay is interested”. Mr Hinchcliff had previously been
questioned on this point at some length but had not
mentioned a further, more positive, statement of intent on
behalf of Mr Tay. Nor had he mentioned any such
statement to Mr Kyle. Mr Hinchcliff’s explanation for that
omission was that he did not know where the line of
questioning was going at the time. That explanation is, of
course, unacceptable.
12.19.18
If Mr Hinchcliff’s evidence is accurate then
clearly Mr Tay had been made aware by Dr Bradshaw of the
availability of Lot 656 for sale. That was known to
Mr Hinchcliff and it was clearly confirmed to him when Mr Tay
later approached him directly to finalise the sale. Mr Hinchcliff
said that effectively the “deal had been done”; it was just a
matter of Mr Tay and NWE creating a formal agreement. He
said Mr Tay knew all the details and he did not have to do any
selling of the land. Mr Hinchcliff said his understanding was
that Mr Tay obtained the information from Dr Bradshaw.
Curiously, Mr Hinchcliff never asked Dr Bradshaw why he was
involved in the sale. He agreed that the sort of information
provided to Mr Tay by Dr Bradshaw would normally be
provided by the vendor or its agent but he said, to his
knowledge, Dr Bradshaw was not getting any benefit out of the
arrangement. Mr Hinchcliff told Mr Kyle it was “possible”
Mr Tay found out about the land from Dr Bradshaw. In fact at
the time Mr Hinchcliff quite obviously knew that to be the case.
Mr Hinchcliff told the Commission he should have said
probably, not possibly. His knowledge could have been put
even higher.
12.19.19
Mr Hinchcliff strongly denied entering into any
arrangement with Dr Bradshaw whereby Dr Bradshaw could
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sell the land and retain for himself proceeds of sale in excess
of the $350,000.00 NWE expected to receive. Mr Hinchcliff
was, however, unable to satisfactorily explain why
Dr Bradshaw did in fact effect the sale of NWE’s land.
Mr Hinchcliff said he recalled that the first offer, in Mr Tay’s
name, was prepared by NWE and given to Mr Tay. He said
Mr Tay took the document away and it was later returned by
someone from Dr Bradshaw’s office with the offer completed in
the name of Lobito.
12.19.20
Mr Hinchcliff had some difficulty explaining
why Dr Bradshaw was still involved in the transaction at that
stage and why the sale document came back from
Dr Bradshaw's surgery when it was an offer from Mr Tay. He
made a number of guesses but essentially he said he did not
know why Dr Bradshaw was still involved. Nor did he know
how he knew the document came from Dr Bradshaw’s surgery
but he speculated that he had been told.
12.19.21
According to Mr Hinchcliff, Mr Tay never
mentioned to him that Mr Tay was paying more than
$350,000.00 for the land nor that Mr Tay was also paying
Dr Bradshaw for the land. In view of the relationship between
the three men I have described, I find that failure most
implausible. It is extraordinary that Mr Tay never suggested to
Mr Hinchcliff that he pay NWE more than $350,000.00 for the
land and deal with them direct rather than paying Dr Bradshaw
an even larger sum. It is also implausible that despite their
relationship and their previous conversations about the
property Dr Bradshaw never once mentioned to Mr Hinchcliff
that he too was making money out of the sale of NWE land.
On Mr Hinchcliff’s account there was no mention of a
consultancy fee and no request from Mr Tay that he deal
directly and cut out the middleman.
12.19.22
Mr Hinchcliff also professed to have no
knowledge of Mr Donofrio. He said there was only one
purchaser of the Priscilla Ave lots and that was Mr Zencich.
Mr Hinchcliff said there was only one purchaser of Lot 656 and
that was Mr Tay, although at one stage Mr Zencich indicated
an interest and so did Dr Bradshaw. Mr Hinchcliff’s report to
the board of directors of NWE for the month of July 1987
contained the following reference:
“An offer has been received on the subject site for the sum
of $200,000 subject to re-zoning to commercial.”
The report is silent as to the identity of the purchaser but
the offer is clearly for the Priscilla Ave site since by July
1987 there had been no agreement reached with
Landbank. Either that offer was withdrawn or it was not
considered binding upon NWE because in his report to the
board for August Mr Hinchcliff wrote:
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“This matter has still not as yet been resolved however, I
am negotiating with another medical practitioner regarding
the possibility of a strata titled medical centre within an
overall complex.”
The board meeting took place on 2 September 1987. The
minutes of that meeting record that “the possibility of a joint
development with Landbank will also be investigated.”
12.19.23
The minutes of the October 1987 meeting of
NWE directors record that an offer for $250,000.00 subject to
Council rezoning was to hand. The minutes go on to say
“there may be some difficulty in the rezoning of our site as
Landbank had already made application for a more centrally
located site in close proximity”. It is clear that offer was over
the Priscilla Avenue land and if Mr Hinchcliff’s evidence is at
all accurate the offer referred to must have been from
Mr Zencich. That offer can now be dated at September 1987.
12.19.24
The minutes of the March 1988 board meeting
refer to Council’s acceptance of the joint proposal. There was
no mention of the offer in the board minutes in the intervening
period. To February 1989 the only mention in the minutes of
the commercial site related to the actual rezoning and
subdivision. The next mention of NWE’s commercial site,
which by then was Lot 656, appears in the minutes for the
meeting in February 1989 where this statement appears:
“Site has been sold conditionally with some room for price
increase from $250,000.”
That minute raises the question; to whom had the site been
sold? It could not be Mr Tay so it must be Mr Zencich but if
that is so the minute is inconsistent with Mr Hinchcliff’s
evidence. The next reference appears in Mr Hinchcliff’s
report to the board for February 1989 for the March
meeting of directors. Mr Hinchcliff wrote:
“Landcorp has now offered the site for the sum of $178,000
of which $28,000 is development costs and I have
renegotiated the on sale of the site for the sum of
$350,000. Settlement is expected to take place in May.”
12.19.25
That is Mr Hinchcliff’s account. It has a
number of defects. There are conflicts between what he has
told this Commission and what he previously told Mr Kyle.
Mr Hinchcliff also contradicted himself within his evidence to
this Commission. But, most importantly, Mr Hinchcliff’s version
of events is inherently implausible. I appreciate that
Mr Hinchcliff was being asked to recall events that took place
a long time ago but on the totality of his evidence I am not
satisfied he has been totally candid with the Commission. I do
not believe he has given the Commission an accurate account
of the circumstances surrounding the sale of Lot 656.
12.20
Mr Adam Zencich’s Evidence
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12.20.1
Mr Zencich gave evidence before the Commission on other
lines of inquiry. I have had occasion elsewhere in this report to
comment unfavourably on his credibility. Mr Zencich was also a
friend of both Mr Hinchcliff and Dr Bradshaw.

12.20.2 Mr Zencich told the Commission that between 1987
and 1990 he was looking to invest in real estate development.
He said that at one point he contracted to buy NWE Priscilla
Avenue land for around $250,000.00. Mr Zencich said he
signed an offer and acceptance which was subject to
commercial rezoning of the land. He said Mr Hinchcliff was to
make the application to rezone. Mr Zencich said he intended
to develop a shopping and medical centre on the land. When
he was asked what happened to that arrangement he said
“(W)ell, nothing. The situation with Nelson was that I was
buying it and it was open-ended. It was up to me if I
wanted it or not.”
Mr Zencich said the agreement “faded away” and “just
expired”. He had no recollection of the documentation but
said he believed there was only ever one offer and
acceptance.
12.20.3 Mr Zencich also said the property they were
discussing changed at some point. He was asked:
“Can you tell the commission what you can recall about
that?---You see, it's very, very hard because when it came
up the next time he just said, ‘Are you interested?’ and I
said ...
What do you mean, ‘When it came up the next time’?---I
mean, we were talking socially. There was never a date
that was the date we talked about it but in a discussion
wherever it came up that it was available again at a dearer
rate.
What, the same property or a different property?---I believe
it was a bit different. ...
Do you remember when the property changed, if you were
presented with a new document?---No, it was a verbal one. It was
a verbal was I interested, Adam, and I said, ‘Yes’. He said, ‘Well,
it's a bit dearer now, Adam,’ and I said, ‘How much?’ and he said,
‘It's $100,000.00. The value of the land had gone up,’ so I
thought, ‘Okay, I'll put my hand up for it’. At that time I'm looking
at five or six other projects.”

The price apparently had gone up to $350,000.00 because
the value of the substituted land had increased.
12.20.4 In relation to the timing, Mr Zencich said it probably
would have been close to 12 months between his initial offer
and the substitution of Lot 656 but he could not say when it
was the land was offered on the second occasion. There are
only two references in the NWE board meeting minutes to a
$250,000.00 offer subject to rezoning. One was in the
September 1987 minutes, after the rezoning application but
before the resolution with Landbank in February 1988. The
other is in the February 1988 minutes and the offer was there
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said to have “some room for price increase from $250,000.00”.
Mr Zencich said this second agreement was “verbal” and
based on what he described as “the friendship assumption".
He said he did not proceed with it “because other projects
probably looked better to me than this one so I let it slide”.
Mr Zencich said he did not recall discussing the matter with
Dr Bradshaw but said he may have done. He said he could
not remember any consultancy fee being payable to anyone in
addition to the purchase price. Mr Zencich was unable to
assist with the timing of the conversations he mentioned. He
really could not remember much at all.
12.21
Dr Bradshaw’s Evidence
12.21.1 Dr Bradshaw gave evidence on this line of inquiry on
two occasions. His evidence on the first occasion can be
summarised as follows.
12.21.2 Dr Bradshaw asserted from the outset that he never
attempted to establish or become involved in a medical centre
project in Western Australia. As for Lot 656 he said he
approached Mr Tay to see whether he wanted to buy it but he
did not speak to Mr Tay until after the Landbank land had been
rezoned. He said that until then he did not know what the
owners were going to do. Dr Bradshaw agreed that the far
stronger possibility was that NWE would not develop the site
themselves and there would therefore be commercially zoned
land available for sale but he maintained he did not mention
that to Mr Tay before Council approved the rezoning.
Dr Bradshaw said he thought about buying the land himself
and when he decided he would not proceed he thought Mr Tay
would be interested. He said the benefit to him of advising
Mr Tay was that he intended to sell it for more money than he
would need to pay; that is, buy the land and on-sell to Mr Tay
or someone else.
12.21.3 Dr Bradshaw maintained he had a verbal agreement
with Mr Hinchcliff to purchase Lot 656 from NWE for
$350,000.00, a price which he thought was under value. He
said he did not, however, sign an offer and acceptance nor did
he pay a deposit. Dr Bradshaw said there was no time period
set for this agreement. He said he told Mr Hinchcliff he
needed a few days to think about it and Mr Hinchcliff said
"fine". According to Dr Bradshaw he told Mr Tay there was a
development opportunity that was zoned commercial and
ready to go and he would sell it to him for $550,000.00.
Dr Bradshaw went further and said he told Mr Tay who owned
the land, how much he was paying NWE for it under their
verbal agreement and even how much NWE had paid for it
from Landbank.
12.21.4 Dr Bradshaw agreed that on his version of events
there was nothing to stop Mr Tay from buying directly from
NWE except the verbal agreement. When he was asked what
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was to stop NWE accepting the higher amount from Mr Tay
directly he said they had established a price. When pressed a
little further Dr Bradshaw said all he knew was that
$350,000.00 was the figure for which NWE were prepared to
sell the land. In practice all that could mean is that NWE had
told Dr Bradshaw they would sell the land for $350,000.00, not
that they would not take a higher price if such an offer was
made.
12.21.5 Dr Bradshaw said that Mr Tay agreed to his proposal
to purchase the property for $550,000.00. He said that when
the price was agreed he filled out the offer and acceptance,
Mr Tay signed it and Dr Bradshaw then told him to go and
negotiate directly with Mr Hinchcliff. He said he did that in
order to save stamp duty. Dr Bradshaw said Mr Tay bought
the land but he was never paid the $200,000.00.
12.21.6 There were obvious risks in this procedure for
Dr Bradshaw. He had only a verbal agreement with
Mr Hinchcliff and he was charging Mr Tay $200,000.00 more
than NWE’s then current asking price. Mr Tay and
Mr Hinchcliff were both businessmen trying to make as much
profit as possible for their respective businesses. When
dealing with such substantial sums the temptation on them to
cut out Dr Bradshaw and split the $200,000.00 down the
middle must, other things being equal, have been
commercially almost irresistible. There must have been
compelling countervailing factors to prevent Mr Tay and
Mr Hinchcliff from taking that course. None were put forward
by Mr Hinchcliff or Dr Bradshaw.
12.21.7 Dr Bradshaw denied on each occasion it was put to
him that he had at any time an arrangement with NWE through
Mr Hinchcliff under which he was to arrange a purchaser and
receive an interest in the land or any other portion of NWE
land or to receive any benefit in relation to that land. He also
denied that he ever provided Mr Tay or Mr Hinchcliff with any
advice or assistance in relation to the sale or purchase of Lot
656 or that he arranged for anyone to provide such assistance.
12.21.8 On his agreement with Mr Tay Dr Bradshaw was
asked:
“Did you ever enter into an arrangement with Mr Tay,
verbal or in writing, whereby you were to receive a
$200,000.00 payment in relation to the sale of lot 656?--From Mr Tay, yes.
Mr Tay?---Yes.
And was that a written or verbal arrangement?---Written.
Was it executed; that is, signed by both parties?---No.
Why not?---Because I decided not to pursue the document
that we had drawn up.”
Dr Bradshaw said he drew up the document, the
consultancy agreement, by writing down what sounded like
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a contractual agreement to purchase land and had it typed.
The difficulty with that course was that the document did
not evidence an agreement between Dr Bradshaw and
Mr Tay. As I have noted it purports to be a contract
between NWE and Mr Tay; Dr Bradshaw is not mentioned.
That agreement could not have protected Dr Bradshaw’s
rights as he described them, in any way.
12.21.9 Dr Bradshaw’s explanation for why he was not
mentioned in his own document was that he intended the
money to come indirectly. He said he was trying to keep the
money away from his family trust because of pending Family
Court proceedings with his wife “so I would have some money
to go off and start a business somewhere else on my own”. Of
course, there was no need for Dr Bradshaw to create such an
elaborate concealment to achieve that end. He only needed to
put the money in a place other than the family trust.
Dr Bradshaw would only say he could have done many things
but at the time he decided that a contract in that form was “the
best way to go”. He said he later decided not to proceed with
that course. Dr Bradshaw was not even sure whether Mr Tay
ever signed the document. In any event he decided to
proceed on the basis of a simple “verbal” agreement.
Dr Bradshaw’s explanation for drafting the consultancy
agreement was not convincing.
12.21.10
Dr Bradshaw said he believed there was only
one version and one copy of the document and he did not
know what had happened to that copy. He also identified the
contract of sale between NWE and Mr Tay as the document he
drew up and to which, he said, no one else had any input.
Dr Bradshaw denied he sought or obtained any legal advice in
relation to that document at any stage.
12.21.11
Dr Bradshaw was asked about his interest in
purchasing commercially zoned land in the area:
“Did you ever contact Landbank or LandCorp about
purchasing their land?---I don't recall if I did, but I think I
did.
You simply wished to purchase a commercially zoned piece
of land for development purposes?---Yes.
Did it matter to you where it was?---Not really, no.
Did it matter to you who owned it?---No.
Do you have any recollection of contacting any officer of
Landbank and making inquiries about the purchase of any
part of their portion of the land in Beldon?---No, I don't.
Did you ever express an interest to any officer of Landbank
in purchasing any portion of their land?---I don't recall if I
did.
Did you ever get a group together for the purpose of
purchasing any part of Landbank's land in Beldon?---No.
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Did you ever act on behalf of any group of people in an
attempt to purchase Landbank's portion of the land in
Beldon?---No.
Did you ever purport to be doing so?---Not to my
knowledge. I don't remember doing that.”
12.21.12
Dr Bradshaw’s evidence on the first occasion
on which he was called concluded with the following
questions:
“Dr Bradshaw, what you have told us today about the
arrangement that you reached with Mr Tay, has that always
been your recollection of events?---That is, yes.
Have you ever told a contrary story?---Not that I know of.
Can you think of any reason why you would have given a
different account of those events?---No.”
12.21.13
I will return shortly to the truth of
Dr Bradshaw’s assertion that he has maintained a consistent
account. In general Dr Bradshaw’s evidence on his first
appearance was evasive and unconvincing. His explanations
for acting as he claims to have done were not compelling. On
the second occasion he was questioned in somewhat more
detail, as follows.
12.21.14
Dr Bradshaw had no recollection of ever
discussing any proposal with Mr Zencich or of Mr Zencich
seeking his advice or of discussing Mr Zencich’s interest with
Mr Hinchcliff. He said that despite the fact that Mr Zencich
was looking for a commercial development and that he actually
negotiated the purchase of land which required a rezoning with
a close associate of his, he had no recollection of Mr Zencich
or Mr Hinchcliff ever speaking to him about the matter.
Dr Bradshaw also denied he ever had an option over or any
interest in NWE’s Priscilla Avenue land or any option over or
interest in Lot 656 until he asked for it.
12.21.15
Dr Bradshaw further denied that he was
looking for a commercial site in Wanneroo during 1987 to
1989 for himself or for anyone else. He was then asked about
the evidence of Mr Smith and Mr Rowe and gave the following
answers:
“Did you ever contact anybody from Landbank expressing
an interest in purchasing their land?---I don't recall
speaking to them about it.
You have heard the evidence?---I did.
That you did make such contact?---Yes.
Do you dispute that evidence?---No, I don't.
Would you agree then that it would appear that you did in
fact make contact with and make inquiries of Landbank
staff in relation to their land?---Yes, but it may not have
been for myself.”
Dr Bradshaw would not accept the obvious contradiction
between those answers and his previous evidence. He
477

said he was not looking for property and was not interested
in purchasing a property until Lot 656 came up.
Dr Bradshaw said he was planning to get out of medicine at
that time and wanted to develop the site for a medical
centre and then on-sell it.
12.21.16
Dr Bradshaw strongly denied he was ever
offered the right to sell NWE’s Priscilla Ave land or any type of
interest in that land in return for his assistance on council with
the rezoning application. He disputed acting as an agent in
relation to the sale of that land or in any way arranging its sale.
Dr Bradshaw did, however, say he knew Mr Brehaut but he
denied ever telling him he had any rights in relation to the
Priscilla Avenue land. On the evidence of Mr Ottolini and
Mr Donofrio, which in substance I accept, it appears that
Mr Brehaut, a real estate agent known to Dr Bradshaw, was
holding out his belief that Dr Bradshaw was entitled to sell the
Priscilla Ave land. Dr Bradshaw said he did not do or say
anything on which Mr Brehaut could properly form that belief.
12.21.17
I am satisfied on the evidence that NWE did
not instruct Mr Brehaut. It was suggested that Mr Brehaut may
have done what other real estate agents sometimes do,
namely attempt to obtain a purchaser for a property before he
had actually been given the authority by the owner to do so.
Dr Bradshaw also suggested that many people used his name
without his permission or knowledge. Those possibilities, if
accepted, may well explain why Mr Brehaut was attempting to
sell the land to Mr Ottolini but they do not explain why he
thought Dr Bradshaw was the vendor or what possible purpose
he could have had in asserting that to be the case.
Dr Bradshaw said he did not have an option to purchase the
land at that time so it could not have been Mr Hinchcliff who
told Mr Brehaut that Dr Bradshaw was the vendor.
12.21.18
When Dr Bradshaw was again asked about
the circumstances of his discussions with Mr Hinchcliff over
purchasing Lot 656 he reiterated that he wanted to get out of
medicine and said he realised Mr Hinchcliff's block had not
been developed and was still available. He was asked:
"How did you realise that?---Well, it was still sitting there
empty, so I then contacted him and asked him if he was
going to develop it and he said, ‘No’. I said, ‘Well, is it for
sale?’ He said, ‘Yes’. I said would I be able to buy it off
him and he said, ‘Yes, if you pay the price’.”
Dr Bradshaw said this conversation took place within a
week or two or three of Mr Tay signing the offer and
acceptance. That of course would place the conversation
in the first three weeks of July 1989. Dr Bradshaw said his
contact with Mr Hinchcliff on this matter extended to one
phone call and one meeting.
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12.21.19
This was the account Dr Bradshaw gave of
his conversation with Mr Hinchcliff:
"Can you go through the conversation as best you can?
How did it start?---Well, it was a fairly brief conversation. I
just asked him if North Whitfords Estates were going to
develop the site and he said, ‘No’, they weren't developers.
I said, ‘What are you going to do with it?’ and he said, ‘Sell
it’. I said, ‘Would you be prepared to sell it to me?’ and he
said he would but he had to speak to Adam Zencich first
because he had indicated an interest in it."
Dr Bradshaw said there was also a discussion about the
price. He said Mr Hinchcliff told him "(W)e have put a price
of 350 and that's what we want”.
12.21.20
On Dr Bradshaw’s account there is
consequently no possibility that he believed he had an option
to purchase the land, whether subject to a first claim by
Mr Zencich or otherwise. He then gave the following answers:
“He simply said that he would have to speak to Adam
Zencich?---That indicated to me that he had first option and
if he didn't want it then I could buy it.
It would simply indicate that if Mr Zencich didn't want it then
you could negotiate with Mr Hinchcliff about it?---That's
correct.
It was no higher than that, was it?---No.”
On Dr Bradshaw’s evidence he was interested in
purchasing the property, he had been told that his good
friend Mr Zencich may be the obstacle to him proceeding
and yet he did not contact Mr Zencich nor make any
attempt to speak to him. Dr Bradshaw said he left that to
Mr Hinchcliff.
12.21.21
Dr Bradshaw said he was later told by
Mr Hinchcliff that Mr Zencich was no longer interested and that
he could purchase the land if he wished. Dr Bradshaw said he
responded to that offer with “(G)ive me a few days to think
about it.” There is nothing in that account to suggest that
there was thereafter an verbal agreement between NWE and
Dr Bradshaw for the sale and purchase of Lot 656. Nor does it
provide any basis on which to conclude that Dr Bradshaw was
entitled to on-sell the property for a profit.
12.21.22
Dr Bradshaw said that on reflection he
realised he could not raise the money to buy the property as
he was separating from his wife. He was then asked:
“What did you do then?---Then I dropped the idea mentally
and then over probably about a week I thought, "That might
suit Richard Tay," so I contacted Richard Tay.”
When asked why he thought of Mr Tay Dr Bradshaw said
he thought Mr Tay would be interested in purchasing the
land because he was looking for development projects and
Dr Bradshaw thought this was a sound development
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project. As to their conversation he said “I said to Mr Tay
there was a development site in Belridge, was he
interested, I described what the zoning was and he said he
would have a think about it”. Dr Bradshaw also believes he
would have told Mr Tay who owned the land but he did not
think he initially told him the price. He said that occurred
during their second conversation. Dr Bradshaw also said
he planned to add something on to the price for himself.
12.21.23
Dr Bradshaw said that when Mr Tay contacted
him after their first conversation he said he was interested and
it was at that time that the price was discussed. He was asked:
“What did you say?---I said that Nelson had bought it for
about 180,000 because of a special arrangement with
LandCorp. He wanted 350 and I wanted $550,000.00."
As I have noted, any businessman in those circumstances
could be expected to immediately attempt to deal directly
with the vendor, particularly when the vendor was well
known to him and had previously sold him property.
Dr Bradshaw explained why Mr Tay chose to pay an extra
$200,000.00 rather than deal directly with his friend
Mr Hinchcliff in this way:
“No, because he thought that I had the option to buy it and
he couldn't deal.
But you didn't, did you?---No, but he didn't know that.”
12.21.24
Dr Bradshaw was there unequivocally
admitting he did not have an option to buy the land and that
there was no impediment to Mr Tay buying it direct from NWE.
He then began to contradict himself as follows:
“I see, so you were misrepresenting the situation to
Mr Tay?---Well, at that stage I still had a verbal agreement
that I could purchase it.
You didn't, though, did you?---Didn't what?
You didn't have a verbal agreement to purchase it?---Yes, I
did. Nelson said I can buy it if I wish to.
That's not the same thing as saying that it's yours to sell, is
it?---Once he has sold it, doesn't matter what happens to it.
I'm sorry?---Once he gives you an option to purchase it,
you can sell options. It's done every day.
He hadn't given you an option to purchase, had he, in any
commercial sense of the that word?---Well, sorry, I
consider he did.
He simply said to you, "Well, if you want to buy it, I'm happy
to sell it to you"?---Well, I consider that an option to
purchase.”
12.21.25
When it was pointed out to Dr Bradshaw that
the account he had given of his discussion with Mr Hinchcliff
did not constitute an offer to purchase he said “(W)ell, he
wouldn't have sold it to anyone else until I said I didn't wish to
proceed”. Dr Bradshaw said he was not concerned about
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Mr Tay going behind his back to Mr Hinchcliff because he did
not think Mr Hinchcliff would deal in that way. He believed
Mr Hinchcliff felt he was committed to sell the land to him.
12.21.26
Not only was Dr Bradshaw’s evidence on this
point contradictory it was also unconvincing and lacking in any
commercial reality. There was also an element of hypocrisy in
that Dr Bradshaw felt no misgivings about misleading Mr Tay
by not telling him the true position. At the same time he
expected Mr Hinchcliff and the board of directors of NWE to
feel morally bound to forego commercial profit of $200,000.00
on the strength of a general remark by Mr Hinchcliff when he
said he would be prepared to sell the property to Dr Bradshaw
if Mr Zencich was not interested.
12.21.27
Dr Bradshaw’s evidence on the point became
less and less convincing the more it was explored. He said he
believed there was enough profit in the development to justify
asking Mr Tay for an extra $200,000.00 on top of NWE’s
purchase price and yet he never mentioned to Mr Hinchcliff
that the price of $350,000.00 NWE put on the land was below
value. Dr Bradshaw agreed he did not mention that to
Mr Hinchcliff because he wanted to make a profit out of the
deal. He was then asked:
"So he was obliged, as a man of his word, to sell you this
property notwithstanding that it would be in his company's
interest to take a higher price from someone else, but you
didn't see yourself as obliged to point out to him that his
price was way off beam?---Well, it may not have been way
off beam. It depends on what the purchaser is prepared to
pay."
In view of Dr Bradshaw’s previous answers I regard that
response as unsatisfactory.
12.21.28 On all the evidence, particularly of what was actually said
by Dr Bradshaw and Mr Hinchcliff, I am satisfied that Dr Bradshaw
did not have an option to purchase. I am also satisfied Dr Bradshaw
did not himself believe at the time he had an option to purchase that
he could legitimately parlay into a sizeable fee. There was absolutely
nothing to prevent Mr Tay from dealing directly with Mr Hinchcliff and
Dr Bradshaw was well aware of that fact.

12.21.29
Dr Bradshaw agreed that the $200,000.00 he
sought from Mr Tay was profit on his purchase of the land and
on that basis attracted stamp duty and was taxable. He said
that by not actually transferring the property into his name he
saved on stamp duty. The matter was pursued as follows:
“It doesn't save stamp duty, does it?---Yes. You only pay
one stamp duty instead of two. "
Well, yes. It's not just a matter of saving it though. You are not
suggesting that that is appropriate conduct, are you?---It's done
every day in the business world.
Are you suggesting that that's appropriate conduct? In order to
avoid paying stamp duty you simply don't transfer the title into
your name before you on-sell it?---Yes. That is commonly done.
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And that not only avoids the duty on the transfer from the original
vendor to you but it also means that the duty payable on the
transfer from the vendor to Mr Tay is less than it otherwise would
be?---Yes.”

Dr Bradshaw’s implicit assertion that because others do the
wrong thing the conduct is somehow acceptable cannot, of
course, be sustained.
12.21.30
Dr Bradshaw next attempted to explain the
avoidance of stamp duty by asserting that the obligation to pay
duty depended on how the $200,000.00 was described. He
put his position in this way:
“So you would pay duty on the 350,000 from Mr Hinchcliff
to you. You would then pay duty on the 550,000 paid by
Mr Tay?---Not necessarily, because it depends what you
call the 200,000, whether it's a brokerage fee, consultancy
fee, or whether it is a fee for the land.
How can you say it is any of those things?---Quite easily.
Simply because you decide to?---No. If you go out and you know, people often pay brokers to go and find things
for them and they get a fee.
That's not what you're doing though, is it?---Yes. I found
the project. ...
No. On your evidence that is not what you're doing. On
your evidence you have got the option to purchase this
land and you have decided to on-sell it direct?---Yes."
Dr Bradshaw then shifted again to assert that in fact what
he had done was not to sell Mr Tay his land but rather he
had found him a piece of land. That assertion was in direct
conflict with Dr Bradshaw’s earlier evidence and his
account of the conversations with both Mr Hinchcliff and
Mr Tay.
12.21.31
Dr Bradshaw then suggested he was acting
as a consultant to Mr Tay on the basis that Mr Tay had asked
Dr Bradshaw to find him development projects. I do not accept
that Mr Tay would ever have agreed to pay Dr Bradshaw a
$200,000.00 fee for finding him a $350,000.00 property. As a
spotters fee the amount is absurd. If Dr Bradshaw was simply
acting as a consultant based on a general request from Mr Tay
there was no reason for him to pay $200,000.00 to
Dr Bradshaw when he could have saved the money and dealt
with Mr Hinchcliff directly.
12.21.32
Dr Bradshaw’s position came down to this:
“But you can't turn something into something that it's not
simply by giving it a different name, can you?---I believe
you can."
I do not believe Dr Bradshaw sincerely held that view. It
was apparent that he was unable to satisfactorily answer
the propositions Counsel Assisting was putting to him on
the whole issue of the nature of the $200,000.00 payment
and appeared to retreat into his, by then, familiar stance of
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doggedly defending the indefensible even to the point of
absurdity. I do not accept as truthful any of Dr Bradshaw’s
evidence on this issue.
12.21.33
Dr Bradshaw also denied he discussed with
Mr Hinchcliff the transaction with Mr Tay. He explained that
omission by saying it was none of Mr Hinchcliff’s business. It
was in fact Mr Hinchcliff’s business because, for whatever
reason, Dr Bradshaw arranged the transaction as a direct sale
from NWE to Lobito. He said there was no difficulty because
he was paying Mr Hinchcliff the price he asked for the land.
12.21.34
Dr Bradshaw was also asked why, when he
had reached his independent agreement with Mr Tay, he
continued to be involved in the sale between NWE and
Mr Tay. Dr Bradshaw maintained it was all one transaction
notwithstanding that the sale was between NWE and Mr Tay
and the consultancy fee arrangement was between him and
Mr Tay. When he was asked how he intended to enforce the
payment of the $200,000.00 he said he was going to rely on
Mr Tay’s integrity. Even accepting for the moment that
Dr Bradshaw might have been prepared to place reliance on
Mr Tay’s integrity, his explanation fails because he instructed
solicitors to draft the formal consultancy agreement. Mr Tay
said Dr Bradshaw did have him sign the consultancy
agreement but, if he did not, I am confident it was not because
Dr Bradshaw decided to substitute for that document reliance
on Mr Tay’s integrity.
12.21.35
Dr Bradshaw’s evidence on the signing of the
consultancy agreement was also contradictory. At one point
Dr Bradshaw said Mr Tay did not sign the document. However
in earlier evidence to the Commission he was asked how he
intended to enforce payment of the additional $200,000.00 and he
replied “(B)ecause I got him to sign a contract of sale or purchase."
Dr Bradshaw explained the contradiction by saying Mr Kyle had

convinced him he had done so. I do not accept that
explanation either.
12.21.36
When Dr Bradshaw was asked why he had
told the Commission on the first occasion on which he gave
evidence that he had drafted the consultancy agreement
himself when it was in fact drafted by Mr de Keyloy at Kott
Gunning he said he did not remember the dealings with Kott
Gunning and in his mind he drew up the document. He denied
the suggestion that he was not aware the Commission knew
about it and consequently thought it was safe to lie.
Dr Bradshaw said he had no reason to lie about Kott
Gunning’s involvement and firmly denied he had ever done so.
12.21.37
Dr Bradshaw was asked about the purpose of
the consultancy agreement. He said he wanted to get a formal
agreement that Mr Tay owed the money and agreed there was
no purpose to the document other than to give him the
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capacity to enforce it at some stage. The difficulty there is that
the one thing the document did not do was evidence the fact
that Mr Tay owed Dr Bradshaw money. Dr Bradshaw was
asked:
“So in other words you would have had to have given
[Mr de Kerloy] sufficient information for him to draft a
document that would meet your needs?---Yes.
And that is to reflect the fact in writing that Mr Tay owed
you $200,000.00?---Yes.
Would you indicate where in that document it indicates that
Mr Tay owes you $200,000.00?---It doesn't.
No. Why is that, Dr Bradshaw?---I don't know.
Well, you gave the solicitor instructions to draft it. You in
fact varied it slightly. Why doesn't it say the one thing that
you wished to have recorded; that is, that Mr Tay owes you
$200,000.00?---I don't know.”
For once Dr Bradshaw was completely unable to provide
even the semblance of an answer.
12.21.38
Dr Bradshaw agreed that no one reading the
document would know he was a party to it. He also agreed
that, even though NWE was not involved in his agreement with
Mr Tay and Mr Hinchcliff was not even told of it, the name of
NWE appeared as a party to the agreement. Dr Bradshaw’s
explanation was that “I thought it would demonstrate a
relativity to the deal”. I neither understand nor accept that
explanation.
12.21.39
When Dr Bradshaw was confronted with the
obvious deficiencies in the consultancy agreement he said “I
can only say the document was never executed". That answer
did not explain why he provided his solicitor with instructions to
draft it in that way; it is really no explanation at all.
Dr Bradshaw went on to say that he did not know why the
document was not executed at the time but he probably
realised it “wasn't the right way to go”. Such a realisation
would be a reason for replacing the document with one which
properly reflected their arrangement or altering the existing
document to the same end but not for failing to have it
executed. Dr Bradshaw agreed there must have been a
reason why the document was not signed but he could not
recall what it was.
12.21.40
As to the mode of payment stipulated in the
consultancy agreement Dr Bradshaw said he knew Mr Mohan
Singh vaguely. He maintained he had never said directly on
oath that he did not know Mr Singh, although he may have
said so indirectly.
12.21.41
The obvious conclusion on the nature of the
consultancy agreement was put to Dr Bradshaw directly:
"You were hiding the transaction?---I have never made a
secret about the transaction.
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Dr Bradshaw, you have lied about it to Mr Kyle on two
separate occasions. Until you gave evidence on 26 March
1997 you never indicated to anybody you had any interest
in the creation of this document, did you?---Well, other than
Mr Kyle, I don't think anyone asked me. ...
And in fact, when you were asked by Mr Kyle and there
was a need to, you lied about it, didn't you?---No, I did not.”
12.21.42
It is not correct for Dr Bradshaw to say that he
has never made a secret of this transaction. On all the
evidence he has consistently concealed the transaction. He
gave false evidence to Mr Kyle about the transaction and he
has given false evidence to this Commission. Dr Bradshaw
has even falsely told this Commission he did not lie to Mr Kyle
about the transaction. He was asked further:
"No, but you did conceal this transaction, didn't you?--How? I don't believe I did.
By the document itself - conceals the fact that the
$200,000.00 was to be paid to you. That's self evident on
the document, isn't it, Dr Bradshaw?---Well, I wasn't going
to take an ad in The West Australian to tell the world.
No, no one is suggesting that you should have,
Dr Bradshaw?---Well, then, why should I tell anyone?"
There is, of course, a difference between not telling people
with no interest in Dr Bradshaw’s personal business affairs
about the transaction and creating a document which to be
effective must reflect the transaction and which clearly did
not.
12.21.43
Although he initially had some difficulty
accepting the proposition, Dr Bradshaw eventually agreed that
unless he, Mr Tay or Mr Hinchcliff said something no-one
would ever know about the true deal in relation to the sale of
Lot 656. He also agreed that if he proceeded to lie about his
involvement in the transaction there would be even less
chance of the true position being established. Dr Bradshaw
maintained that he did not lie to Mr Kyle. He said he was
playing word games with Mr Kyle, he said Mr Kyle confused
him, he said that he did not directly answer the questions and
that he was being unco-operative. Dr Bradshaw then asserted
he was justified in “not telling him what I knew”. He said it was
a defence mechanism, that Mr Kyle lied to him and that he was
not dealing with reasonable people. None of Dr Bradshaw’s
explanations for misleading Mr Kyle were in any way
convincing or credible. Dr Bradshaw clearly and unequivocally
told Mr Kyle that he had no involvement in the purchase of Lot
656 by Mr Tay. I have no difficulty concluding that
Dr Bradshaw lied to Mr Kyle on oath. Despite Dr Bradshaw’s
protestations to the contrary on this and other occasions he is
not justified in lying under oath in any circumstances.
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12.21.44
Dr Bradshaw was also asked about the other
evidence linking him with NWE and Lot 656. He was unable to
explain why Mr Nash and Mr Munro both had his name as the
contact person for NWE. Dr Bradshaw denied he was selling
the land on NWE’s behalf and maintained he had an option to
buy it but he agreed that at the time he contacted the lawyers
he had already sold his option to Mr Tay.
12.21.45
I am satisfied that Dr Bradshaw previously
attempted to hide his involvement in this transaction. The
question then arises: why has he changed his story? One
possible reason is the fact that it has since become known that
the final copy of the consultancy agreement was typed on
Dr Bradshaw’s typewriter. Another is that Dr Bradshaw keeps
in contact with Mr Tay and knows that Mr Tay made a
comprehensive statement to the Commission in which he
stated, amongst other things, that Dr Bradshaw was involved
in the $200,000.00 agreement. Dr Bradshaw denied that any
of those factors had caused him to alter his position or that he
had changed his story at all. I am unable to determine with
certainty whether any of these explanations is correct but I am
satisfied that the reason Dr Bradshaw has changed his
evidence is not a desure to now give a full and frank account
of his involvement.
12.21.46
Dr Bradshaw’s evidence on the issue of the
payment of the $200,000.00 was also instructive as to his
credibility. He maintained that Mr Tay did not pay the fee.
Dr Bradshaw said he and Mr Tay agreed to drop the fee
because the project was not as viable as had been thought
and for other reasons such as delays in development
approvals. He was asked:
"Why would you give up $200,000.00 that you needed at
that time?---Because at that stage we thought we would
make it up in other projects in Asia.
Or was it because you knew that you couldn't enforce it,
because it was an unlawful agreement?---It was not an
unlawful agreement."
12.21.47
Dr Bradshaw placed the timing of this
conversation with Mr Tay as in October 1989, some two to
three months after making the agreement. Under the
consultancy agreement Dr Bradshaw should have been paid
his money before Mr Tay took the land but he said that
intention changed. It is clear that at the latest it was intended
to be paid at settlement. Dr Bradshaw said Mr Tay told him
there was a problem with paying him before settlement but he
could not remember when that conversation took place. He
said Mr Tay was experiencing delays in getting development
approvals from the Council and was having problems with
neighbouring landowners. Dr Bradshaw maintained he did not
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assist to resolve those difficulties even though it may have
facilitated his receipt of the money.
12.21.48
Mr Tay must have been aware he had to deal
with other landowners because of the nature of the
development site. The other explanation Dr Bradshaw
proffered for the difficulty was that Mr Tay said the
development was not viable because he could not get tenants.
Even though it was not built, like all developers Mr Tay hoped
to find tenants before he built the centre. However, to say in
October 1989, less than a month after settlement and only
shortly after the development had started if indeed it had
started at all, that the failure to find tenants was a problem was
not convincing. There would hardly have been time to
advertise and it took years to build the centre.
12.21.49
Dr Bradshaw’s response to Mr Tay’s claim
that so soon after settlement the development was unlikely to
be viable and he therefore could not pay the consultancy fee
was surprisingly accommodating. It is difficult to see any
reasonable basis for them to conclude at that time that this
development would not be profitable. It was not even built.
Dr Bradshaw said he did not know what profit Mr Tay made on
the development. He said he did not pursue the $200,000.00
because he thought he could make it up in Asia even though
he had to admit the $200,000.00 was definitely owed and Asia
was a risk.
12.21.50
On Dr Bradshaw’s evidence he immediately
gave up his right to the money. He said he did not suggest
they wait and see if things improved, he did not attempt to
negotiate a lesser amount but he accepted the proposition put
by Mr Tay without more. Dr Bradshaw made that immediate
concession at a time when he said his marital affairs had
placed him in need of money to enable him to make a fresh
start and also after he had gone to some trouble to set up the
arrangement. Further, Mr Tay ultimately made a substantial
profit out of the development but Dr Bradshaw said he never
asked Mr Tay for the money.
12.21.51
Dr Bradshaw’s evidence as to his agreement
with Mr Tay to forego the alleged consultancy fee of
$200,000.00 was so implausible it bordered on the ridiculous.
I am unable to accept that an agreement was made in the
manner and for the reasons he contends. Whether the money
was in fact paid is another matter.
The Australian Taxation Office Inquiry
12.21.52
The evidence of Dr Bradshaw’s dealings with
the Australian Taxation Office fortifies me in the conclusion I
have reached as to the veracity of his account. If Dr Bradshaw
was telling the truth then there was a legitimate commercial
transaction between him and Mr Tay but he did not in fact
receive the money because he chose to forego the right in
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return for an interest in another commercial enterprise. That
was a very simple and straightforward situation with no income
tax implications because no money was ever received. There
may have been stamp duty implications but since Dr Bradshaw
did not accept that to be the case that possibility could not
have been troubling him.
12.21.53
On 5 September 1995 the Australian Taxation
Office wrote to Dr Bradshaw care of his accountant,
Mr Lawrence Fowler of Levy, Fowler & Co Pty, advising of its
intention to commence an income tax audit of his financial
affairs and requesting some additional information. One of the
requests related to a financial transaction described as
follows: “Receipt by Dr Wayne Bradshaw of $200,000 from
Richard Ah Boey Tay and/or Lobito”. The Taxation Office
sought confirmation of receipt of the money and advice as to
the mode of payment, the reason for the payment and the
purposes for which the funds were used.
12.21.54
If Dr Bradshaw’s evidence was accurate the
response would have been simple; the money was a
consultancy fee in relation to the purchase by Mr Tay of Lot
656 but it was not in fact paid. He could perhaps also have
supplied a little more background information to convince the
Tax Office of the bona fides of the information. Mr Fowler’s
response to the Taxation Office following consultation with his
client was as follows:
“WWB says he did not receive any $200,000 from Tay or
Lobito. The amount was apparently referred to by the
Singaporean wife of Tay in some Court dispute.
Presumably the money is still with Lobito.”
12.21.55 Mr Fowler said that when he received the letter from
the Taxation Office he went to see Dr Bradshaw at Wooroloo
Prison and went through the several requests with him. He said he
took some notes to assist him in drafting the letter in reply.
Mr Fowler said he discussed the $200,000.00 payment with
Dr Bradshaw but he was unable to recall specifically what was said
about the money other than the fact that Dr Bradshaw said he had
not received it. As to the wording of his reply Mr Fowler said:

“I have made a statement to the effect that he didn't receive
it. I'm referring to the Tax Department the fact that we don't
have specific answers and apparently it refers to something
else, and by way of explanation I'm saying, ‘Presumably the
money is still with Lobito,’ and for them to go and check
Lobito's books. That would be my interpretation of my
letter.” (my italics)
However, Dr Bradshaw did have very specific answers. He
knew all about the $200,000.00. Apparently he did not fully
or properly inform Mr Fowler of the circumstances.
Mr Fowler said that if Dr Bradshaw had told him the money
was owing to him but was never paid he believed he would
have put that in his reply. I would certainly expect that to
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be so. An accountant would be anxious to allay the
concerns of the Taxation Office; if he had facts available to
enable him to do that I am sure he would have done so.
12.21.56
It is also clear from Mr Fowler’s evidence that
he had never heard of the consultancy agreement in relation to
Lot 656. If everything was above board it is difficult to see why
Dr Bradshaw would not have fully informed Mr Fowler to
enable him to effectively deal with the Tax Office. When
Dr Bradshaw asked Mr Fowler whether the information he
included in his letter about the $200,000.00 and the court
dispute could have come from a newspaper article about the
court case he agreed it was possible. It is, however, very
difficult to accept that Mr Fowler, with direct access to
Dr Bradshaw and the truth of the matter, would include in his
letter a comment he had read in a newspaper. It seems clear
that Dr Bradshaw made no attempt to impart to the Taxation
Office, through Mr Fowler, the same account he has given this
Commission. If that account was correct there would be no
reason for him not to disclose it to the Taxation Office. In my
opinion the correspondence between the Taxation Department
and Mr Fowler provides support for the conclusion that
Dr Bradshaw’s evidence to the Commission on this point was
not in fact true and accurate.
12.21.57 Dr Bradshaw agreed it would have been in his
interests to give the Taxation Office as much truthful
information about the payment as possible. He said he gave
Mr Fowler exactly the same account he gave the Commission
but said he did not go into fine detail. Dr Bradshaw conceded
the importance of impressing upon Mr Fowler the true position
but he said Mr Fowler simply did not pass on the information.
He was asked:

“What did you tell (Mr Fowler)?---I can't remember now, but
he put it in writing.
Would it be anything like what you have told us?---I thought
it was exactly the same.
That is that you entered into this agreement with Mr Tay?--No, I didn't go into those details with Mr Fowler.
Why not?---Well, he just asked me if I got the money, and I
said, "No, I never got the 200,000."
And yet the details of his agreement with Mr Tay would
have explained to the Taxation Office why, if the money
was owing and it was not paid, he took no action to enforce
payment. It is clear from Dr Bradshaw’s evidence that he
did not tell Mr Fowler about the consultancy agreement at
all or anything more than the fact that he did not receive
the $200,000.00.
12.21.58
From this evidence I conclude that
Dr Bradshaw was also concealing his transaction with Mr Tay
from the Australian Taxation Office. Since that is not a course
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undertaken lightly he must have had a strong reason for doing
so. The nature and circumstances of the transaction he
recounted to the Commission provided no indication as to what
that reason might be.
12.21.59
In conclusion, Dr Bradshaw’s evidence was
evasive, at times contradictory and on the whole implausible. I
conclude that he wished to conceal his involvement in the sale
of Lot 656 and went to quite considerable lengths to do so.
From the evidence before the Commission it is very difficult to
isolate any reason why Dr Bradshaw would wish to conceal a
legitimate commercial transaction which, in the event, did not
bring him any financial rewards and therefore attracted no
taxation or other liability. I will return to the question in due
course.
12.22
Mr Tay’s Evidence
Mr Tay’s Financial Dealings
12.22.1 There was some evidence from Mr Tay as to the way
in which he conducted his financial affairs generally. That
evidence was useful for the insight it provided into Mr Tay’s
credibility but it also enabled the Commission to place his
explanations in the framework of his general approach to
business matters.
12.22.2 Cotswold Holdings Pty Ltd (“Cotswold”) was
Mr Tay’s own family company. In the books of Cotswold for
the year ended June 1989 the moneys received from
Mr Yamabuta and from another investor, Mr Ng, appear as
moneys coming from Mr Tay. Mr Tay was asked why that was
so and at first he blamed the book-keeper, Mrs Annie Chuah.
When it was suggested to Mr Tay that the book-keeper would
have recorded the receipts in the way he instructed he said “I
cannot explain, I don't know.” He then said, particularly in
relation to Mr Ng, that he took the money but Mr Ng took his
property. Mr Tay was, however, unable to identify the property
transfered to Mr Ng to the value of the money received. One
property Mr Tay nominated for a portion of that amount was
not in fact transfered until the following financial year.
Ultimately Mr Tay reverted back to the explanation of a
possible error on the part of the book-keeper. Mr Tay’s
explanation for the way in which he dealt with the funds from
Mr Yamabuta was to assert that Mr Yambuta was investing in
him. Mr Yamabuta, of course, denied that proposition. The
explanation does not accord with any of the evidence before
the Commission and I reject it.
12.22.3 Mr Tay did not dispute that he used the funds of
Cotswold to meet his personal expenses. While Mr Tay
denied he was using for his personal expenses funds
contributed by Mr Yamabuta it was clear that was what he was
doing.
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12.22.4 The books of account disclose that on another
occasion Lobito drew down on the Custom Credit loan taken
out for the specific purpose of the Belridge medical centre
development and transferred the money to Cotswold. Mr Tay
attempted to justify using Mr Yamabuta’s money in that way by
claiming Mr Yamabuta had given him authority to do whatever
he wanted with Lobito’s funds as long as he accounted to
Mr Yamabuta. He said he could not remember whether he
accounted to Mr Yamabuta for the extra interest incurred on
the money borrowed for Cotswold’s use. Mr Tay said he could
not recall what he did and left it to his bookkeeper. His
explanation for using Lobito’s money as his own was not
convincing.
12.22.5 Mrs Chuah said Mr Tay’s general practice was to
move money around the various companies to suit himself.
Mr Tay confirmed Mrs Chuah’s evidence on the point. She
said if Cotswold needed money at a particular time he would
take it from any other company that had sufficient funds. Mrs
Chuah said that Mr Tay generally did that on the basis that he
was a shareholder in the other companies although he was
unsure as to the extent of his authority. Mr Tay said he
thought he had the authority of his fellow shareholders to use
their money for his personal purposes because “we are good
friend, we are good partner together”.
12.22.6 Another example appears in the financial statement
for the year ended June 1992. In that financial year the
proceeds of sale of units 6, 7 and 8 in the Belridge medical
centre, Lobito’s development, were deposited in Mr Tay’s
personal bank account. Mr Tay was unable to explain why
that had occurred but suggested that perhaps he had
borrowed from the bank and then had to repay the bank. He
could not remember whether he had borrowed from the bank in
his personal name. Mr Tay again accepted he was using
Lobito’s funds for his own purposes but with the permission of
Mr Yamabuta. As I have noted, I do not accept Mr Tay’s
explanation.
Purchase of Lot 656
12.22.7 As I have already noted Mr Tay said he made both
Mr Hinchcliff and Dr Bradshaw aware he was interested in land
development opportunities and asked them to inform him if
they became aware of any possibilities. Despite those
understandings Mr Tay said Mr Hinchcliff did not tell him about
the availability of the Priscilla Ave land or Lot 656. Mr Tay
said he first learned that Lot 656 was for sale from
Dr Bradshaw in April-May 1989. He said he visited
Dr Bradshaw at his surgery and was told about Lot 656 as an
opportunity and shown some plans. Mr Tay said Dr Bradshaw
told him the land had already been approved for a medical
centre, garden centre and professional offices. He said there
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was never any suggestion that he should buy any of the other
lots on the Beldon site. Mr Tay said that if there had been an
opportunity to buy more than one parcel of the land he would
have been interested but he was never asked.
12.22.8 Mr Tay said that on the first occasion they discussed
the matter Dr Bradshaw did not indicate who owned the land.
He said there was no commitment at this initial meeting
although he did advise Dr Bradshaw he was interested.
Mr Tay said he next discussed the matter with Dr Bradshaw a
few weeks later when he was told he could buy the land for
$350,000.00. He said Dr Bradshaw also told him NWE owned
the land and had bought it for $178,000.00. Mr Tay said
Dr Bradshaw told him "(Y)ou can buy this land for $350,000.00
but you have to pay a fee of $200,000.00 and that will make
(it) up to $550,000.00". He said the $200,000.00 was to be
paid to Dr Bradshaw because he found the property for him; it
was to reimburse Dr Bradshaw for his effort. Mr Tay denied
there was any connection between the $200,000.00 and
assistance from Dr Bradshaw in relation to his matters before
council.
12.22.9 Mr Tay appeared very relaxed about that immediate
$200,000.00 reduction in his potential profits. He said “(I)t
doesn’t matter to me” and “(I)f profit you make less, so what’s
the problem”. Mr Tay said he agreed to purchase the property
at that time but they made no arrangements as to how he
should pay the money. He said he never told Mr Hinchcliff or
anyone else that he was to pay Dr Bradshaw $200,000.00.
Mr Tay also impressed upon the Commission that he would
have had no difficulties paying such a sum and said he could
have obtained the money if he wished. When asked why he
did not he said he tried to use as little of his own money as
possible to do property developments. That may well have
been so but it does not explain why he did not meet a liability
he had, on his account, willingly incurred in his personal
capacity.
12.22.10
When Mr Tay was pressed further on why in
the circumstances he would agree to pay without demur a
$200,000.00 fee to Dr Bradshaw he explained that even at
$550,000.00 it was still a good buy. He agreed it would have
been an even better buy at $350,000.00. Mr Tay claimed
there was no way he could obtain the property for the lower
price because it had been introduced to him by Dr Bradshaw.
Mr Tay agreed that he and Mr Hinchcliff were friends, that
Mr Hinchcliff could have sold him the land direct, that he had
no agreement with Dr Bradshaw to get him the land and that
there was no arrangement for payment if he did so. He agreed
that in fact he was under no obligation whatever to buy the
land from Dr Bradshaw. He then asked rhetorically “why
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should I go behind his back?” The obvious answer to that
question is: to save the $200,000.00 fee.
12.22.11
Mr Tay said that not long after that
conversation Dr Bradshaw contacted him to have him sign an
offer and acceptance for the purchase of the property. He said
that offer was the one in his own name. Mr Tay said he then
went to see his solicitor, Mr Nash, to ask him the best way to
go about buying the property. He said he gave him a copy of
the offer and acceptance and Mr Nash advised him to form a
company to buy the land and carry out the development. For
some reason Mr Tay chose not to tell Mr Nash about the other
component of this purchase, namely the $200,000.00 payment
to Dr Bradshaw.
12.22.12
Mr Nash had been Mr Tay’s legal adviser for
some years. He agreed that Mr Nash was professional and
could be relied upon to preserve confidentiality. Mr Tay was
then asked to explain why he did not tell Mr Nash about the
$200,000.00 fee to Dr Bradshaw. Initially he said he “just
didn’t”. He then said it was because he did not have the
consultancy agreement with him but that would hardly prevent
him from orally advising Mr Nash of all relevant aspects of the
purchase. Mr Tay’s next explanation was that he was only
asking Mr Nash about whether the purchase should be in his
name or a company name and that was the only thing on his
mind at the time. He then had to admit he had also asked
Mr Nash to act on his behalf in relation to the purchase
including effecting settlement. Mr Tay then reverted to the
lack of documentation explanation and finally again said he did
not mention it because it was not “in my mind” at the time.
12.22.13
Mr Tay did not only conceal his consultancy
agreement with Dr Bradshaw from his legal representatives
and a number of tribunals. He also concealed it from his
financiers. Mr Tay’s feasibility study for Lobito, dated 11
September 1989, was prepared from information provided by
Mr Tay. It was prepared at a time when the payment of
$200,000.00 due to Dr Bradshaw was a direct cost of the
acquisition of Lot 656 but the purchase price of the land was
included at $350,000.00. Mr Tay first said the $200,000.00
was not included because he had not paid it but as at
11 September 1989 he had not paid any of the other costs
either and they were included. His next explanation was that
he only had in mind the offer and acceptance but he could not
explain why that would be so when the other component of the
purchase price was fully documented.
12.22.14
Mr Tay said that at the time he entered into
the agreement with Dr Bradshaw there was no discussion as
to how or when the money was to be paid. He said he
understood he had to pay the $550,000.00 in order to buy the
land and in the normal course of events the money would be
493

paid at settlement. When Mr Tay was asked how his lawyer
was to effect settlement on his behalf if he was unaware of a
necessary component of that settlement he said he would tell
him when he received the documentation. He said without the
documentation he would not have to pay so there was no need
to tell the lawyer about that aspect of the transaction. Mr Tay
said his agreement with Dr Bradshaw was not binding upon
him without a document because he needed documentation for
the company books. However I note that factor was not an
impediment to either of the subsequent payments of
$50,000.00 or $5,000.00 to Dr Bradshaw to which I will refer
later in this chapter. Mr Tay then asserted he was obliged to
pay Dr Bradshaw even without documentation which brought
the examination back, full circle, to the question of why then he
did not advise his lawyer. Mr Tay’s final position was that it
did not come into his mind at the time.
12.22.15
Mr Tay was asked whether he ever mentioned
Dr Bradshaw to Mr Nash. He said he could not remember but
he might have been asked by Mr Nash “(H)ow do you buy this
land” and he may have said “(T)hrough my contact with
Dr Wayne Bradshaw". That is a different answer from the one
Mr Tay gave Mr Kyle which was as follows:
“I cannot remember. Probably when I give him the offer I
say to him - I don't know. Maybe he ask me "Where is this
land?" and I say, "In Wanneroo", so probably he say, "Do
you know Wayne Bradshaw?" and things like that.”
Mr Tay’s answer to Mr Kyle did not provide any explanation
as to why an experienced legal practitioner such as
Mr Nash would gain the impression that Dr Bradshaw was
the agent for the vendor or in some way associated with the
vendor company. It is significant that the changed version
Mr Tay gave the Commission does go some way to
explaining Mr Nash’s note. Mr Tay was also asked:
“Why would you give Mr Nash Dr Bradshaw's phone
number?---I told him that, ‘Introduced by Wayne Bradshaw.
If you got any problem, give him a call,’ so what's the
problem?”
The problem is that, despite agreeing his recollection would
have been better in 1992 than before the Commission,
Mr Tay never mentioned that to Mr Kyle. He said he was
not asked but in fact he was. He was asked by Mr Kyle
“(D)id you mention Dr Bradshaw to Mr Nash?” There was
little room for ambiguity in the question.
12.22.16
Mr Tay explained the discrepancies between
the evidence he gave to Mr Kyle and before this Commission
in answer to the same questions by saying it was all in the way
Mr Kyle asked the questions. He denied he had lied to
Mr Kyle. He even repeated that assertion. He was asked:
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“Would you like to rethink that, Mr Tay? Did you not lie to
Mr Kyle at all?---Yes, I did lie to him on the salesman, but
other than that I don't lie to him.
So there was one lie?---Yes.
But no more?---No more.”
Mr Tay preferred to describe his responses to Mr Kyle as
“not telling him exactly what happened” or “a mistake”.
12.22.17
Mr Tay explained why he never mentioned to
Mr Kyle his agreement with Dr Bradshaw to pay a fee of
$200,000.00 by saying he was suddenly confronted with the
documents and his mind became so confused he did not know
what to say. He was unable to explain what it was about
looking at a copy of an agreement relating to a supposedly
legitimate business transaction which caused such confusion
that he felt compelled to fabricate a story about it. Mr Tay said
the fact that Mr Kyle had given him the impression he had
done something wrong contributed to his confusion.
12.22.18
At another point in his evidence Mr Tay said
he had become confused when he was shown the consultancy
agreement because the copy he was given by Mr Kyle was
unsigned. In fact Mr Tay had not been shown that document
at the time he first told Mr Kyle the anonymous salesman story.
Mr Tay gave a further explanation for not giving Mr Kyle a
complete and accurate account of his dealings in relation to
the purchase of Lot 656; that he was trying to protect
Dr Bradshaw. That explanation, of course, begs the question:
if the transaction is legitimate from what would he be
protecting Dr Bradshaw? Mr Tay’s answer to that question
was "(I)'m silly, you know. Just my mind is confused." He then
suggested that if he had received proper legal advice he would
not have done such a stupid thing. But since he agreed he
never even told his counsel the true position it is difficult to see
how she could have been in a position to properly advise him.
Mr Tay explained that failure by saying his counsel did not ask
him. Mr Tay appeared to be asserting that despite being
concerned that Mr Kyle considered he had done something
wrong it never crossed his mind to seek advice from his lawyer
and give her a full account of what really happened.
12.22.19
Mr Tay could provide no credible reason for
lying to Mr Kyle. In the absence of explanation I conclude that
he lied because he did not want Mr Kyle to know the truth.
Further, if the transaction between him and Dr Bradshaw was
completely legitimate there could be no reason for him not to
want Mr Kyle to know about it. Mr Tay’s evidence on this
whole issue was unsatisfactory and not that of a truthful
witness or indeed a witness who had previously lied and was
now making full and frank disclosure.
12.22.20
If confusion provided an explanation for
Mr Tay’s answers to the Kyle Inquiry it cannot explain his false
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evidence on oath in the Supreme Court in February 1995
during the hearing of Mr Yamabuta’s action. Mr Tay
maintained the same story before the court as he had given
Mr Kyle. Mr Tay said he did not consider that to be lying
because he was simply sticking to the story. Mr Tay denied he
had lied to the Supreme Court to protect himself. He was then
asked:
“And is that what you're doing now, attempting to protect
yourself from the consequences of the arrangement that
you entered into with Dr Bradshaw?---No. I'm not
protecting myself. I'm telling the truth.
Which is a different truth to the one you told Mr Kyle and
the one you told the Supreme Court?
It's a different version of events, isn't it, Mr Tay?---I won't
agree with you there.”
In fact the two accounts were completely conflicting in
material respects as Mr Tay well knew.
12.22.21
Mr Tay repeatedly asserted that the story
about the salesman and the consultancy agreement was the
only lie he had told the Supreme Court at the trial of the action
against him by Mr Yamabuta. Mr Tay agreed that during the
trial he was asked this question: “Yamabuta either paid or was
allowed the sum of $110,000.00 for a 20 per cent interest?”.
He was then asked about his answer to that question and it
took some time for Counsel Assisting to get a sensible
response from him. Mr Tay at first said he could not recall
because the case was over. Eventually he agreed his answer
was “No” but he could give no explanation for giving that false
evidence.
12.22.22
Mr Tay was also asked in the Supreme Court
whether as at July 1989 he had agreed to incur expenditure of
$550,000.00 to acquire the land at Beldon. His evidence
before this Commission would necessitate an affirmative
answer to that question but Mr Tay then answered “No”. He
said he answered that way because he did not pay the
$200,000.00. When it was pointed out to Mr Tay that he was
not being asked about whether he had paid it he suggested
the difficulty might have been with the way the question was
asked. He did not, however, have any difficulty answering the
question in almost identical terms before the Commission.
Mr Tay’s next explanation was that he was confused. He
again maintained he was not lying.
The Agreement to Forego the $200,000.00
12.22.23
Mr Tay said that after taking the first offer and
acceptance to Mr Nash and receiving advice about forming a
company he told Dr Bradshaw the company name so he could
prepare a new offer and acceptance. He said Dr Bradshaw
gave him the new offer and acceptance and then asked him to
give it to NWE. Mr Tay said he did that but he did not have
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any discussion with Mr Hinchcliff about the purchase at that or
any other time. Mr Tay said the next discussion about the
$200,000.00 was approximately two weeks after he signed the
second offer and acceptance, about the second week in
August, when Dr Bradshaw telephoned and asked him to go to
his surgery. Mr Tay said Dr Bradshaw gave him the
agreement concerning the $200,000.00 which he signed.
12.22.24
Thus on Mr Tay’s evidence the transaction
was complete. Dr Bradshaw had fulfilled his part of the
bargain and Mr Tay had signed a document obliging him to
pay the $200,000.00 on or before settlement. Mr Tay said he
was aware payment was not conditional on the success of the
development; it was consideration for the opportunity to buy
that piece of land. On Mr Tay’s account it was a legitimate
commercial arrangement.
12.22.25
Mr Tay first said he did not pay Dr Bradshaw
the $200,000.00 on or before settlement because he did not
have the funds ready. Mr Tay said he had not made any
arrangements for the funds to be transferred from Singapore
despite having at least a month before settlement to arrange
the transfer. Then Mr Tay said he did not pay because
Dr Bradshaw did not need the funds on the day so he just left it
to Mr Tay. Mr Tay was asked why, since the purchase was
financed through Custom Credit Corporation, he did not simply
borrow the funds he needed. He gave two explanations for
why that option was not viable. First Mr Tay asserted Custom
Credit would only lend on the offer and acceptance. That, of
course, would not be true if the $200,000.00 was a legitimate
component of the purchase price. Secondly, he said the
interest rates were very high.
12.22.26
Mr Tay said he had a conversation with
Dr Bradshaw, on the timing of which he was unclear, during
which he told Dr Bradshaw that all his money was “stuck in
Singapore” and he would have to liquidate his assets in order
to pay him. According to Mr Tay when he advised
Dr Bradshaw of this he merely observed "just do what you
can".
12.22.27
Mr Tay said that following settlement he
became increasingly worried that he would not be able to
develop the land because of the need to reach agreement with
adjoining landowners over reciprocal car-parking
arrangements prior to commencing development. He said that
while those negotiations were proceeding he had to pay
interest on his borrowings. When it was pointed out to Mr Tay
that he had by that time received the money from
Mr Yamabuta, more than his 20% share in fact, he said he had
used Mr Yamabuta’s money to buy property for himself.
12.22.28
Mr Tay said that as this was his first
development he did not know whether it would make money.
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However, on the financial projections Mr Tay stood to make a
significant profit from the development. The delay involved in
the reciprocal carparking negotiations and the additional
interest incurred were only for a few months which was hardly
enough to justify not paying a legitimate creditor who has
already agreed to delay payment. I also note again, in this
context, that it was Mr Tay and not Lobito who made the
agreement with Dr Bradshaw and he admitted he had sufficient
assets to meet a $200,000.00 payment.
12.22.29
It is curious that Mr Tay did not suggest to
Dr Bradshaw that they further delay payment or await the
outcome of the development in order to assess the level of
profit. He said that for no other reason than a concern for the
future viability of the project he asked Dr Bradshaw to entirely
forego his $200,000.00 and Dr Bradshaw agreed, without
demur or negotiation. Furthermore, Mr Tay said he made no
attempt to have that agreement reduced to writing. He said
Dr Bradshaw still had the original signed agreement and
Mr Tay had no proof that the debt had been cancelled. Mr Tay
said the risks of the situation never crossed his mind.
12.22.30
Mr Tay placed the timing of this conversation
as between the date on which the purchase of Lot 656 was
settled, on 13 September 1989, and the resolution of the
reciprocal carparking problem on 30 November 1989.
12.22.31
Mr Tay also maintained that a further factor
contributing to his concern for the viability of the project was a
problem with the building design at the Council. Mr Tay was
comprehensively interviewed by an officer of the Kyle Inquiry
but failed to mention this factor. He raised it for the first time
before the Commission. He said he was not asked and that it
was not in his head at the time.
12.22.32
There was another significant aspect of
Mr Tay’s evidence in relation to his conversation with
Dr Bradshaw about foregoing the $200,000.00 payment. He
said he told Dr Bradshaw about his difficulties with the
development and was then asked:
“And what did he say?---So he say not to worry, he will get
things done.”
When Tay was questioned further on this statement he first
denied he had said it then he said he did not mean what he
said. He finally tried to withdraw the statement and give a
different account of the conversation. He then said
Dr Bradshaw said he would refer the matter to Mr Drescher,
the City Planner. He also said at that point that he had
gone to Dr Bradshaw to ask for directions, not for his help.
He said he was given directions not help from Dr Bradshaw
but could not say what directions he had been given.
Mr Tay denied he had made a slip but I believe it is obvious
that he had.
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12.22.33
As I have noted, Dr Bradshaw said he agreed
to give up the $200,000.00 in return for an association with
Mr Tay in an import-export business. Mr Tay was asked:
“So the full extent of the proposal was that he forego any
right at any time to this 200,000?---Yes.
In return for what?---For nothing.
For nothing?---Yes.
Did you think that that would be very successful as a
proposal?---Yes, because at that time we have other
business going on, the import and export.”
The Commission is aware from other evidence that
Dr Bradshaw had been involved in the import-export
venture from the beginning of that year, 1989. Mr Tay was
aware that Dr Bradshaw would reap the benefits of that
business in any event. Mr Tay was unable to offer any
reasonable explanation for why Dr Bradshaw would so
readily forego such a large amount of legitimately earned
money.
12.22.34
On Mr Tay’s evidence as at 30 November
1989 it was clear to him that he no longer owed Dr Bradshaw
$200,000.00 and that therefore the total cost of Lot 656 was
$350,000.00.
Mr Tay’s Arrangement with Mr Yamabuta Regarding Lobito
12.22.35
In relation to the Belridge medical centre
Mr Tay stated that he calculated Mr Yamabuta’s 20% interest
on the basis of a $550,000.00 purchase price because at that
time he was still under an obligation to pay Dr Bradshaw. He
said he calculated it in that way even though he was not
intending to pay the money straight away. And yet despite
having $40,000.00 of Dr Bradshaw’s money in his hand he still
did not pay even that portion of the consultancy fee. Further,
when the debt was cancelled by agreement with Dr Bradshaw
he did not return the $40,000.00 to Mr Yamabuta. Mr Tay said
he made use of the money for his other property dealings. He
was asked:
“Why didn't you tell Mr Yamabuta that the cost was only
$350,000.00 now?---I didn't tell him because I feel that,
even though at that time an agreed upon for his
contributions 20 per cent for 110,000, I think he's happy to
pay me the 40,000.
On what basis would he be happy to pay you the
$40,000.00, Mr Tay?---Because the development already
there and - and I make extra $40,000.00, so what's the
problem?”
12.22.36
Consistently with that account of his
entitlement to the $40,000.00 Mr Tay explained the figures
given to Mr Yamabuta on the basis that the $110,000.00
included his own $40,000.00 profit. He explained the fact that
the purchase price was still referred to as $550,000.00 on the
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basis that he was probably asked about what he had said last
time rather than what the actual purchase price was. Mr Tay
could not explain how the $40,000.00 overpayment became
elevated to a profit component. Those explanations
represented the nadir of Mr Tay’s generally disgraceful
evidence. They were completely unbelievable and I reject
them.
12.22.37
Mr Tay gave a different account of his
meeting with Mr Yamabuta following publication of the Kyle
Inquiry report. He did, however, agree that they met at the
Airways Hotel in Perth and that on the second occasion he
spoke to Mr Yamabuta in his car. Mr Tay said he told
Mr Yamabuta he had spent a lot of money on legal fees before
the Kyle Inquiry and also in relation to some criminal charges
and showed him the Kyle Inquiry report. Mr Tay appears to
have used Lobito’s funds to pay his legal fees although the
use to which those funds were put was certainly not recorded
in the books of account.
12.22.38
Mr Tay denied he told Mr Yamabuta he had
something secret to tell him. He said he gave Mr Yamabuta a
copy of the Kyle Inquiry report or the transcript to show where
he had spent the money. Of course the report or the transcript
would show no such thing; all they could show was that Mr Tay
had appeared before the inquiry and not the amount of money
Mr Tay had spent on legal fees. Mr Tay needed to
demonstrate to Mr Yamabuta why there was insufficient funds
in Lobito to pay him his share of the profits. It was suggested
to Mr Tay that it would have been more effective to show
Mr Yamabuta a receipt for legal fees. Mr Tay gave what was
by that time a familiar response; Mr Yamabuta did not ask for
the receipt. He then said he did not think of it.
12.22.39
Apart from agreeing that he showed
Mr Yamabuta the Kyle Inquiry report Mr Tay otherwise denies
Mr Yamabuta’s account of the conversation in the car. He
disputed that he mentioned anything about the $200,000.00
payment to Dr Bradshaw and that he said Dr Bradshaw was in
trouble or that it was a very serious matter.
12.22.40
I have already noted my finding that where the
evidence of Mr Tay conflicts with that of Mr Yamabuta I prefer
the evidence of Mr Yamabuta. I am satisfied that Mr Tay told
Mr Yamabuta at the Airways Hotel that he had paid
Dr Bradshaw $200,000.00.
Mr Tay’s Dealings with the Kohs.
12.22.41
Mr Tay said that in April 1989 Dr and Mrs Koh
paid $420,000.00 for ten shares in K T & T Pty Ltd which
purchased Lot 50 Pelican Cove. He also confirmed, at least in
part, Mrs Koh’s account of the dealings over the Malaga
properties. Mr Tay said that at the time he sold the lots to the
Kohs he did not have title to them; he had only paid a deposit.
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He said he had no recollection of offering to the Kohs an
interest in the Belridge medical centre development but did not
dispute that he might have done. Mr Tay said he had no
recollection of saying he would be buying Lot 656 from NWE
and would have to pay $500,000.00 or $550,000.00.
12.22.42
Mr Tay disputed entirely Mrs Koh’s account of
their dealings over the adjoining Woodvale Drive properties.
Since the matter was being litigated in the courts that was not
surprising but it is unnecessary for present purposes to
resolve the issue. Those dealings are no more than
background to the conversations concerning the Belridge
property and the amount of expenses Mr Tay was prepared to
pay to facilitate his developments.
12.22.43
Mr Tay said he did not recall visiting the Kohs
between July and November 1989 and telling them he could
only give them a 40% interest in Lobito because Mr Yamabuta
had taken 20% of the investment. He denied he ever offered
them an interest in the Belridge development but said he may
have discussed it with them. Mr Tay agreed he had no reason
to discuss with the Koh’s the details of the purchase of the
Beldon land by Lobito. Initially, he maintained he only
discussed with the Koh’s the transactions related to Leamak
Holdings Pty Ltd and KT&T Pty Ltd. He said “(W)e discussed
these two, yes. No other thing” and “(O)n these two matter.
No other matter”. But then he was asked this question:
“And you would have no reason to tell them about your
other business dealings unless you wished them to be
involved in them, would you?---Maybe. Maybe
conversation - maybe casual conversations about maybe
the Belridge medical centre. That is possible.”
Mr Tay was there admitting the possibility of a conversation
concerning the Belridge medical centre but he was unable
to explain why he would discuss with Dr and Mrs Koh the
purchase price of a property in which they had no interest.
12.22.44
Mr Tay could not explain how Mrs Koh came
into possession of the consultancy agreement although he
accepted that his fingerprints were on the document. He could
not satisfactorily explain why he would have given to Mrs Koh
a copy of an agreement related to the purchase of a property
in which she and her husband had no interest. Mr Tay said he
could not recall. He attempted to suggest that perhaps there
was some discussion about the medical centre because
Dr Koh was a doctor. He could not say whether the Koh’s
interest was as a purchaser or lessee of floorspace in the
development. Mr Tay was asked:
“The only reason you would have shown them a copy of
that document was if indeed you were attempting to explain
to them the cost of the purchase of Lot 656?---I cannot
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explain on this one. Could be possible. Anything could be
possible.”
12.22.45
Mr Tay was also shown Mrs Koh’s
handwritten notes which she said reflected her conversation
with Mr Tay. He said he had no recollection of how Mrs Koh
could have come to obtain and write down the information
about the Wanneroo land although he did make the highly
implausible suggestion that she may have obtained it from
casual conversations with him. On Mrs Koh’s note of
“entertainment" expenses Mr Tay denied he ever made any
such payments on his developments and could not explain the
presence of that item on Mrs Koh’s list.
12.22.46
Mr Tay was asked about Mrs Koh’s notation of
$550,000.00 for the medical centre and confirmed that was the
price he had agreed to pay for Lot 656. He was then asked:
“How did Mrs Koh know that?---Probably the offer and
acceptance and the consultancy fee that I left with her, and
things like that.
No. Why would you tell her about that?---Anything wrong nothing wrong to tell her.
Mr Tay, you didn't even tell your financial backers that you
had paid an extra $200,000.00, or you were going to, did
you?---No, I didn't.
No. Custom Credit, from whom you were borrowing the
money, were not given that information?---No.
You didn't tell your lawyer that information?---No.
On what basis would you tell Mrs Koh who, on your evidence,
wasn't even going to be interested in this development?---I got no
explanation for this one.”

12.22.47
I am satisfied that Mrs Koh’s evidence on this
point is accurate. Mr Tay was attempting to persuade her and
Dr Koh to invest in the Belridge medical centre property and
for that reason supplied them with the figures. Mrs Koh also
asked for some proof of the purchase price and that was why
Mr Tay produced to her the copy of the consultancy
agreement. Had she not done so I have no doubt that
document would never have seen the light of day.
12.22.48
I note that, on Mr Tay’s account, by the time
of Mr Tay’s conversation with Dr and Mrs Koh, Dr Bradshaw
had already abandoned his entitlement to the $200,000.00
component of the purchase price. Mr Tay said he could not
recall why in those circumstances he would tell Mrs Koh the
cost of acquiring the Belridge land was $550,000.00. When it
was put to Mr Tay that the reason may have been to inflate the
amount of their contribution he said that by that stage he
already had a contribution from Mr Yamabuta so he did not
need a contribution from the Koh’s. The difficulty with that
answer is that on the evidence of Mr Tay’s business practices
before the Commission he could have spent the money on
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other things. When that possibility was put to Mr Tay he said
he could not recall.
12.22.49
In conclusion on the evidence of Mr Tay I am
unable to rely on any aspect of his evidence. It served only to
reinforce my conclusion that the agreement he made to pay
Dr Bradshaw was consistently and deliberately concealed. It
was most certainly not a legitimate transaction.
12.23
Emu Resorts Pty Ltd and the Woodvale Drive
Property
12.23.1 The evidence establishes that there was an
arrangement between Mr Tay and Dr Bradshaw whereby
Dr Bradshaw was to receive $200,000.00 from Mr Tay for the
purchase of Lot 656. For the reasons I have noted I have
found that payment was not for a legitimate purpose. It was
consequently necessary to consider whether the money was in
fact paid in whole or in part. The way in which the payment
was made could also provide further evidence as to the nature
of the payment. If it was paid in a clandestine fashion it would
be even less likely the payment was legitimate. For that
reason the Commission heard considerable evidence about
the circumstances surrounding the purchase by Emu Resorts
Pty Ltd (“Emu Resorts”) of a large block of land located at and
known as 5 Woodvale Drive, Woodvale from another
company, Graham Bond Pty Ltd.
12.23.2 There were a number of features about the
transaction which aroused suspicion that it may have been
used as a mechanism for the payment of $200,000.00 by
Mr Tay to Dr Bradshaw in respect of the sale of Lot 656 by
NWE. Those features were as follows:
(a)
The land, which was zoned rural, was sold by a
contract dated 31 May 1989 to Mr Tay or his nominee for
$500,000.00. Mr Tay subsequently nominated Emu
Resorts as the purchaser. The purchase price was
$200,000.00 more than a sworn valuation of the land
provided by Ross Hughes & Co to Custom Credit
Corporation from whom Mr Tay sought to borrow
$250,000.00 to assist in the purchase of the land.
(b)
The vendor of the land, Graham Bond Pty Ltd, had
purchased the land six months earlier for $260,000.00 from
Mr and Mrs Allia who believed at the time they had
achieved a high price for the land. The land was not on the
market when the agent for Graham Bond Pty Ltd,
Mr Reginald Humphreyson, approached Mr & Mrs Allia to
inquire if they were prepared to sell the land.
(c)
Mr Neville McKerrow, who was a partner of
Mr Graham Bond in a used car business, claimed that
Mr Bond, who was a director and the principal of Graham
Bond Pty Ltd, told him he had sold 5 Woodvale Drive for
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$50-60,000.00 more than Graham Bond Pty Ltd had paid to
Mr & Mrs Allia.
(d)
The timing of the sale to Emu Resorts (date of
contract 31 May 1989, date of settlement 23 August 1989)
coincided closely with that of the sale of Lot 656 to Lobito
(date of contract 24 July 1989, date of settlement 31
August 1989).
12.23.3 Those features raised the possibility that the
$500,000.00 paid for the land by Emu Resorts was deliberately
inflated by $200,000.00 so that when the purchase price was
paid Dr Bradshaw would receive $200,000.00 from Graham
Bond Pty Ltd and not directly from Mr Tay or one of his
companies.
Chronology of the Factual Background
12.23.4 The following chronology of material facts has been
gleaned from documents produced to the Commission.
12.23.5 Number 5 Woodvale Drive, Woodvale was sold by
Mr & Mrs Allia to Mr Neville McKerrow or his nominee by a
standard form offer and acceptance contract dated
2 December 1988 for the sum of $260,000.00. Another offer
and acceptance document dated 12 December 1988 was
substituted for the contract dated 2 December 1988. The
substituted contract was dated 12 December 1988 and named
the purchaser as Graham Bond Pty Ltd and the purchase price
as $260,000.00. The settlement of the sale to Graham Bond
Pty Ltd from Mr & Mrs Allia took place on 11 January 1989. Of
the purchase price $190,000.00 was financed by a first
mortgage to the ANZ Bank.
12.23.6 An offer in the name of Richard Tay or nominee was
made to Graham Bond Pty Ltd on 29 May 1989 in the amount
of $460,000.00. Graham Bond Pty Ltd counter-offered a price
of $500,000.00 which Mr Tay accepted. Special condition 4 of
the contract provided that it was conditional on the City of
Wanneroo approving in principle the development of a motel
on the site by 20 June 1989. By letter dated 22 June 1989
Graham Bond Pty Ltd consented to an extension of time until
28 July 1989 for compliance with special condition 4. On 28
July 1989 Mr Tay signed a waiver which purported to delete
special condition 4 from the contract and provided for
settlement to take place on 15 August 1989.
12.23.7 By a report prepared on 9 August 1989 the City
Planner of the City of Wanneroo, Mr Drescher, advised that
the City had received a development application from
Architekton, Architects, for a chalet and restaurant
development for Lot 1(No 5) Woodvale Drive, Woodvale. The
City Planner noted that Architekton did not state on whose
behalf the application was made. At its meeting on 9 August
1989 the Town Planning Committee considered Architekton’s
application to develop 28 chalets, 2 restaurants and a function
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centre on 5 Woodvale Drive. The committee recommended
that the application was premature. Council agreed with that
recommendation when it met on 23 August 1989.
12.23.8 Mr Peter Jodrell was the architect at Architekton who
prepared the applications to council for Mr Tay. Mr Jodrell told
the Commission that Mr Tay told him “that his good friend the
mayor” had suggested to him that he proceed with a chalet
development on the site because it was zoned rural and
chalets were acceptable.
12.23.9 At the request of Custom Credit Corporation on 14
August 1989 Ross Hughes and Company valued 5 Woodvale
Drive at $300,000.00.
12.23.10
The sale of 5 Woodvale Drive to Emu Resorts
was settled on 23 August 1989. Custom Credit Corporation
approved finance in the amount of $250,000.00 towards the
purchase price. The settlement statement reveals that
$194,151.41 of the purchase price was paid to the ANZ Bank
to repay the mortgage loan which had partially financed
Graham Bond Pty Ltd’s purchase of the land. After adjustment
for rates and taxes, payment of agent’s commission and
associated settlement fees the balance of $294,548.60 was
paid into a Challenge Bank account in the name of Bim
Holdings Pty Ltd as trustee for the Krisley Trust.
12.23.11
On 14 November 1989, 2½ months after
settlement, a substantial withdrawal of $120,000.00 was made
from the Krisley Trust account. The general journal of the
Krisley Trust shows that the money was credited to a
Challenge Bank account in the name of Graham Bond Pty Ltd.
The journal entry refers to a business called “Northwood”. On
23 November 1989, three months after the settlement, there
was a further withdrawal from the Krisley Trust Challenge
Bank account which was deposited into yet another Challenge
Bank overdraft account. That account was also in the name of
Bim Holdings Pty Ltd as trustee for the Krisley Trust. The
effect of that transfer was to reduce the overdraft in the latter
account from $173,000.00 to $41,000.00.
12.23.12
On 18 October 1990, more than a year after
the settlement, there was a withdrawal of $100,000.00 from the
Krisley Trust Challenge Bank account. That money was paid
to a company called Opalton Pty Ltd, a company controlled by
Mr Bond which by October 1990 carried on the business of
Wanneroo Autos. On 26 October 1990 there was a final
withdrawal of $107,709.67 from the Challenge account which
was paid to Opalton Pty Ltd. The effect of that withdrawal was
to close the account.
12.23.13
To the extent that the Commission has been
able to trace the flow of the funds paid to Graham Bond Pty
Ltd at settlement of the sale of 5 Woodvale Drive there is no
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evidence of a payment to Dr Bradshaw or any of his
associated entities of any part of those funds.
12.23.14
On 25 October 1989 the Council of the City of
Wanneroo approved a fresh application by Architekton on
behalf of Emu Resorts to develop 32 chalets and 2 restaurants
on 5 Woodvale Drive. On 14 March 1990 Emu Resorts sought
to incorporate into its development 40 single motel bedroom
units. The Town Planning Committee recommended rezoning
to allow Emu Resorts to proceed with construction of the motel
units. Full Council approved the recommendation and sought
permission from the Minister for Planning to advertise the
zoning amendments. The Minister for Planning refused to
permit advertising of the proposed amendment because he
saw the proposal as premature in view of the planning study of
the Yellagonga Regional Park being undertaken by the
Department of Planning and Urban Development.
Accordingly, Council resolved to discontinue the rezoning to
accommodate motel units within the proposed development.
12.23.15
The minutes of the Town Planning Committee
meeting on 4 December 1991 reveal that the Council had
received an application from Meyer Shircore & Associates on
behalf of Emu Resorts and Nettina Holdings Pty Ltd seeking
Council’s approval to establish a restaurant, caddie club or
indoor mini golf course and a golf driving range on the two lots
respectively owned by those two companies. The Town
Planning Committee recommended refusal of the application
and full Council on 18 December 1991 resolved to refuse the
application.
12.23.16
In November 1991 Jessco Holdings Pty Ltd
purchased Cotswold’s shareholding in Emu Resorts and as a
result became the sole owner of the shares in Emu Resorts.
Up until that time no development had commenced on 5
Woodvale Drive, Woodvale.
12.23.17
The Commission heard evidence from
Mr Allia, the original vendor of the land; Mr McKerrow;
Mr Bond; Mr Peter Jones, the real estate agent who handled
the sale from Mr Bond to Mr Tay; Mr Duffy; Mr Jodrell; Mrs
Kinhult-Ng, who had an interest in Emu Resorts Pty Ltd;
Mr Simon Adams, who was a lending officer with Custom
Credit at the time; Dr Bradshaw and Mr Tay. In view of my
findings it is not necessary to summarise the evidence of the
witnesses on this issue.
12.24
Conclusions
12.24.1 I am satisfied that the sale and purchase of 5
Woodvale Drive was not a mechanism to facilitate the payment
of $200,000.00 to Dr Bradshaw. I reach that conclusion for the
following reasons.
(a)
Tracing the proceeds of sale following the settlement
between Graham Bond Pty Ltd and Emu Resorts, although
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not conclusive, does not support the view that the money
from the settlement was diverted to Dr Bradshaw or to any
company or entity with which he was associated.
(b)
It could be expected that if part of the proceeds of
the sale was paid to Dr Bradshaw payment would have
been made within a reasonably short time after the
settlement. The evidence discloses that the first
substantial drawing after repayment of the mortgage and
settlement expenses was some 2½ months after the
settlement.
(c)
It appears Mr Bond did mention to Mr McKerrow that
he was negotiating to sell the site for $500,000.00,
although, according to Mr McKerrow, Mr Bond later told him
he only received $50,000.00 or $60,000.00 more than the
cost of the land. There was conflict on the evidence of
Mr McKerrow and Mr Bond about that matter but it was also
clear there was a personal and significant wider conflict
between them.
(d)
There are a number of factors that suggest Graham
Bond Pty Ltd was a genuine investor in the land. First, the
$260,000.00 paid by Graham Bond Pty Ltd was $40,000.00
less than the value placed on the land by Ross Hughes and
Company seven months later which would suggest, despite
Mr Allia’s belief, that the price of $260,000.00 paid by
Graham Bond Pty Ltd may well have been good value.
Secondly, the evidence clearly establishes that Mr Bond
was an investor in land in the Wanneroo district. It appears
also that Mr Bond initially bought the land with the intention
of trying to get it rezoned for use as a car yard. Thirdly,
Mr Jones’ evidence suggests that Mr Tay was in the market
for property in that price range.
(e)
Mr Tay, who was clearly experienced in property
dealings and property development, was unlikely to adopt a
mechanism for paying Dr Bradshaw which would result in
him paying a substantially higher amount of stamp duty.
The purchase and sale by Graham Bond Pty Ltd would
have involved two lots of stamp duty and a substantial
assessment of capital gains tax on the capital gain realised
by Graham Bond Pty Ltd on the resale of 5 Woodvale
Drive. It is most highly ??? that men who have some
experience in business and property development would
adopt such an inefficient and costly mechanism in order to
conceal the payment of money to Dr Bradshaw.
(f)
All the parties to the transaction denied it was used
as a mechanism to effect a payment to Dr Bradshaw.
12.25
Lot 503 Marangaroo Drive
12.25.1 In the course of its inquiry into the nature of the
relationship between Mr Tay and Dr Bradshaw and whether
Dr Bradshaw had abused his position as councillor the
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Commission also examined a transaction involving the sale to
Mr Tay by the City of Wanneroo of land at Lot 503,
Marangaroo Drive, Girrawheen (“Lot 503”). The specific
allegation was made by Mrs Christine Koh and was to the
effect that Mr Tay told her he had inside information as to the
reserve price set by the City of Wanneroo for the sale of the
land by auction on 28 November 1989. The Commission was
concerned to establish; first, whether the statement was made
by Mr Tay; secondly, if it was made whether it was true; and
thirdly, if it was made who provided Mr Tay with the
information? The documents produced to the Commission
establish the following factual background.
12.25.2 At its meeting on 21 December 1988 Council
resolved to endorse the development of Lot 549 Moolanda
Boulevard, Kingsley for development of welfare facilities and
further resolved to sell Lot 503 and Lot 2 Goollelal Drive in
order to raise funds for that project.
12.25.3 On 28 June 1989 Council resolved to seek
submissions from a panel of six specialist commercial and
industry property consultants as to an appropriate reserve
price, an advertising budget, an auction budget and an auction
date for Lot 503. Councillor Cooper is recorded as having
declared an interest in the item. Mr Cooper has signed a
statement in which he stated he was fairly sure he declared an
interest because his business, Westside Electrical Services,
had a contract with the adjacent Marangaroo Shopping Centre
and he believed that the owners of that centre were potential
purchasers of Lot 503. While that appears to be a tenuous
connection Mr Cooper said he believed there could have been
a perception that his company might have a pecuniary interest.
12.25.4 In a report dated 20 September 1989 marked “NOT
FOR PUBLICATION” the City Planner, Mr Drescher, advised
that council had received submissions from five property
consultants. Mr Drescher further advised that of those Hillier
Parker had recommended a reserve price of $1.5 million, an
advertising budget of $5,000.00 and auction date of 25
November 1989. Hillier Parker’s recommended reserve price
was $350,000.00 more than the next highest recommendation.
Mr Drescher also referred to the fact that Sallmans
International had valued the land at $1.45 million. He
recommended that Hillier Parker be appointed agents to sell
the land by auction at a reserve price of $1.5 million.
12.25.5 At its meeting on 27 September 1989 Council
accepted the City Planner’s recommendation and resolved to
appoint Hillier Parker to sell Lot 503 on the basis set out in the
City Planner’s report. In a further report dated 13 September
1989 the City Planner recorded that 35 people attended the
auction on 28 November 1989 but the bidding failed to reach
the reserved price. The report noted that the highest bid of
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$1,385,000.00 was made by Mr Tay for Leamak Holdings Pty
Ltd. Mr Drescher also advised that shortly after the auction
Mr Tay submitted an offer of $1,385,000.00. That offer was
accepted by the City’s Occasional Committee on Land Sales
on 29 November 1989, on advice from the selling agents.
12.25.6 At its meeting on 20 December 1989 Council
resolved to ratify the sale of Lot 503 to Leamak Holdings Pty
Ltd for the sum of $1,385,000.00. The motion was moved by
Councillor Bradshaw and seconded by Councillor Edwardes.
The Evidence
12.25.7 As I have noted Mrs Koh said she and her husband
met Mr Tay in around late 1988 and became involved with him
in a number of property investments in 1988 and 1989. Mrs
Koh said that in November 1989 Mr Tay took her and Dr Koh
to see the Wanneroo Markets and told them it was going to be
developed on the same concept as a market he intended for
some land in Marangaroo, Lot 503, which he then showed
them. Mrs Koh said she and her husband agreed to invest in
the proposed development of the Marangaroo markets with
Mr Tay on a 50/50 basis. She said Mr Tay told them the
Marangaroo land was to be auctioned. Mrs Koh said they
decided to use a company called Leamak Holdings Pty Ltd as
the vehicle with which to purchase the land.
12.25.8 According to Mrs Koh, Mr Tay told her and Dr Koh
that the reserve price for the land was $1.5 million. In the
course of her examination on the subject of entertainment
expenses that Mr Tay had told her he had incurred on another
development, Mrs Koh was asked:
“Did you have an expectation or an understanding of the
sort of people one would have to entertain to facilitate the
development? --- Well, [Mr Tay] told us in around October
89 that he knew the reserved price on the Marangaroo site
was 1.5 and he had inside information and he also
mentioned the Mayor.
The Mayor? --- Yes, his good friend, but I don’t know the
name at that stage”.
12.25.9 Mrs Koh said they agreed they would not pay more
than $1.4 million for Lot 503. She said she and Mr Tay met at
the auction on 28 November 1989 but her husband did not
attend. Mrs Koh said Mr Tay made the highest bid which was
for $1.385 million but the property was passed in at that price.
She said that at the beginning of December 1989 Mr Tay came
to their home and handed them a copy of an offer and
acceptance which showed he had negotiated to purchase Lot
503 for $1.385 million and had paid a 10% deposit for which
he was seeking reimbursement from Mr Koh.
12.25.10
Mrs Koh’s evidence that Mr Tay told her and
her husband that the reserve price of Lot 503 was $1.5 million
is supported by a reference in the handwritten note of the
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component costs of projects to which I have already referred.
Mrs Koh said the handwritten notes were made during a
discussion between her, Dr Koh and Mr Tay in November
1989. The notes contained entries by both Dr and Mrs Koh
and had at the bottom of the page figures which Mrs Koh said
Mr Tay gave to them in relation to Lot 503. Under the heading
“Marangaroo” appeared the entry “Land 1.5 million”.
12.25.11
Mrs Koh said that the day after Mr Tay
mentioned to them the $1.5 million price for the Marangaroo
land he gave her and Dr Koh an auction brochure. Mrs Koh
was asked the following questions:
“But what did Mr Tay say about the figure of $1.5 million
and where he got it from? --- That’s the reserve price.
The reserve price? --- Yes.
And at the time that you wrote that figure down, did you
discuss with Mr Tay how it was he knew of the reserve
price? --- He said he had inside information.”
12.25.12
Mr Tay said he first became aware of the
Marangaroo land from an advertisement in The West
Australian. He said it was not one of the properties to which
Dr Bradshaw introduced him. Mr Tay said he became aware
the City of Wanneroo was selling the land when he got the
sales brochure from Hillier Parker, the commercial agents
selling the land under instructions from the City of Wanneroo.
He said he spoke to the agent about the sale who told him he
thought the site would sell for $1.4 million. Mr Tay said he did
not discuss the site with Dr Bradshaw nor did he tell Mrs Koh
that his good friend the Mayor had told him the reserve price.
Mr Tay denied that he ever told Mrs Koh about his good friend
the Mayor nor, he claimed, did he ever discuss the reserve
price with her.
12.25.13
Dr Bradshaw denied that Lot 503 was one of
the properties he introduced to Mr Tay although he agreed that
at that time he was involved in introducing a number of
properties to Mr Tay. Dr Bradshaw said he did not tell Mr Tay
about council’s intention to sell Lot 503 and said he did not tell
Mr Tay about the reserve price.
12.25.14
Mr Chris Platt told the Commission that in
1989 he was working for Hillier Parker as a commercial real
estate consultant. He said he recalled being involved in an
auction of a commercial site at Lot 503 and that he was
involved in the preparation of the sale brochure. Mr Platt said
the reserve price of $1.5 million, although recommended by
Hillier Parker, was not given to the auctioneer until either the
day of the auction or, possibly, the day before. He said that as
far as he could recall there were about 40 or 50 people
attending the auction but he thought there were only 2 or 3
genuine bidders. Mr Platt said he recalled that Mr Tay was the
highest bidder. He said that after the auction, in accordance
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with normal practice, he and colleagues adjourned with Mr Tay
and a Chinese lady, whose name he could not recall, to an
adjoining coffee shop at which time Mr Tay said he was willing
to submit his highest bid for consideration by the Council.
Mr Platt said a standard offer and acceptance form was
prepared on which Mr Tay made an offer to the Council to
purchase Lot 503 for $1.385 million.
12.25.15
Mr Platt said he could not recall having any
contact with Mr Tay prior to the auction but agreed that if he
had done he would have given him an indication of anticipated
bidding levels. He said he would usually pitch such
indications low in order to encourage competitive bids on the
day. It was put to Mr Platt that Mr Tay had claimed that an
agent from Hillier Parker told him that site would probably sell
for around $1.4 million. Mr Platt said that if he was the agent it
would have been consistent with his normal approach. He
said he did not have any discussion with any councillor at any
time about the property and although he had heard of
Dr Bradshaw he had never spoken to him nor had any
dealings with him.
Conclusions
12.25.16
Mrs Koh was quite firm in her evidence that
Mr Tay told her he had inside information about the reserve
price being $1.5 million. As I have noted her evidence is
supported to an extent by her contemporaneous note of their
conversation prior to the auction. Mrs Koh did not go so far as
to say she knew of the source of the inside information but
clearly she suspected it was Mr Tay’s good friend the mayor,
Dr Bradshaw. Logically, in view of the relationship between
the two, and in the absence of any suggestion of a similar
relationship with any other person connected with council or
with the auctioneer Dr Bradshaw must be the prime suspect. It
would also seem unlikely that Mrs Koh could have become
aware of the reserve price other than through Mr Tay.
12.25.17
I have no reason to doubt the veracity of Mrs
Koh’s evidence on this issue. Her evidence before the
Commission generally was given in a straightforward and
consistent fashion. Mrs Koh had a good recall of detail and
appeared to have been a keen observer as well as a
participant in the dealings between Mr Tay on the one hand
and herself and Dr Koh on the other. I have no reason to
doubt that Mrs Koh was at all times attempting to assist the
Commission. More particularly, I have no reason to doubt that
she was truthfully recalling her conversation with Mr Tay on
this issue.
12.25.18
By way of submission Dr Bradshaw has drawn
the Commission’s attention to the fact that in the civil trial
between Dr and Mrs Koh and Mr Tay, Mr Justice Steytler on
one issue said he did not rely on the evidence of Mrs Koh
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because he found she had been attempting to reconstruct the
matters on which she gave evidence. His Honour drew
attention to the fact that her evidence at the trial conflicted with
statements she had made in the course of inquiries by this
Commission. Dr Bradshaw submits that in the light of that
finding I should place no reliance on the evidence of Mrs Koh.
I do not accept that submission. I had no reason to conclude
that Mrs Koh was attempting to reconstruct her evidence
before the Commission nor did she contradict herself in any
material respect. The fact that Mrs Koh’s evidence in another
tribunal, in other circumstances, may have been the subject of
adverse comment does not relieve me of the duty of assessing
her evidence before this Commission as I found it to be.
12.25.19 Mr Tay, on the other hand, is a thoroughly
discredited witness. I am unwilling to accept any evidence
from Mr Tay that is not corroborated from a more reliable
source. In those circumstances and in the absence of any
reliable evidence in support of Mr Tay’s denial I find that he
did tell Dr and Mrs Koh that the Council’s reserve price for the
auction of Lot 503 was $1.5 million. Further, I infer from the
fact that Mr Tay gave that advice to the Kohs together with the
fact that the advice was accurate that Mr Tay was in fact aware
of the reserve price of the property.
12.25.20
The only question that remains is: who
provided that information to Mr Tay? As I have noted the
logical person would be his close associate and good friend on
the Council, Dr Bradshaw. Both Mr Tay and Dr Bradshaw
agreed that Dr Bradshaw was at that time actively looking for
properties to introduce to Mr Tay. There is no evidence to
suggest that Mr Tay had an association with any other person
connected with the Wanneroo Council who could have given
him the information. He did not, for example, appear to have
cultivated the planning staff. I note also that Dr Bradshaw was
aware of the reserve price.
12.25.21
There is, however, no direct evidence that
Dr Bradshaw provided the information to Mr Tay. Both
Dr Bradshaw and Mr Tay strongly denied that he did so but the
impact of those denials is almost negated by their lack of
credibility on this line of inquiry.
12.25.22
There is one other factor which, I believe, tips
the scales in favour of a finding against Dr Bradshaw. For the
reasons I have expressed elsewhere in this chapter I have
concluded that the relationship between Mr Tay and
Dr Bradshaw was a corrupt relationship. In the context of that
relationship, which they both conducted for their perceived
mutual advantage, it could be expected that if Dr Bradshaw
came into possession of confidential information which could
financially benefit Mr Tay he would have no scruples about
passing on that information to Mr Tay. From the nature of that
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relationship I conclude that Dr Bradshaw would expect Mr Tay
to do no less for him if the situation was reversed; he would
also expect to be looked after by Mr Tay in due course.
12.25.23
I find, on a balance of probabilities, that
Dr Bradshaw advised Mr Tay of the auction sale reserve price
for Lot 503 Marangaraoo Drive in advance of the auction. He
did so in breach of his duty of confidentiality as a councillor of
the City of Wanneroo. His conduct in providing that
information was improper.
PART IV:
THE FINANCIAL DEALINGS BETWEEN
MR TAY AND DR BRADSHAW
12.26
The Factual Background
12.26.1 While both Mr Tay and Dr Bradshaw denied that the
$200,000.00 referred to in the consultancy agreement was
ever paid Mr Tay in fact made two payments to Dr Bradshaw
through Lobito. At all material times the assets of Lobito were
held on trust for the Lobito Unit Trust. Of the units in the
Lobito Unit Trust 80% were owned by Cotswold as trustee for
the Tay Family Trust and 20% were owned by Triangle Bay
Holdings Pty Ltd, Mr Yamabuta’s company. The shares of
Lobito Pty Ltd were also held by Cotswold and Triangle Bay
Holdings Pty Ltd in the same ratio as their respective unit
holdings. At all material times the directors of Lobito Pty Ltd
were Mr Tay and his accountant and book keeper, Mrs Chuah.
As I have noted, Mr Yamabuta said the sole purpose of Lobito
was the development of Lot 656; the company had no other
investments or functions.
12.26.2 On 13 February 1990 a cheque in the sum of
$50,000.00 was drawn on the account of Cotswold and made
out to Wayne Bradshaw. The books of account of Lobito show
that although the payment came from Cotswold’s account it
was treated as a loan to Lobito. Lobito subsequently repaid
the loan on 15 February 1990. In substance the payment of
$50,000.00 to Dr Bradshaw was made by Lobito.
12.26.3 Approximately one year later, on 5 March 1991, a
further cheque, made out to Wayne Bradshaw in the sum of
$5,000.00, was drawn on the account of Lobito.
12.26.4 Mrs Chuah gave evidence about the way in which
the payments were described in the books of account and also
the explanations for the payments given to her by Mr Tay. She
said that it was Mr Tay’s habit to use funds from any company
in which he had an interest regardless of whether the payment
related to that particular company. Mrs Chuah said she was
unaware whether Mr Tay had the authority of the other
shareholders to treat the company funds in that way.
12.26.5 Mrs Chuah said that she became aware when she
was doing the books for Cotswold that a cheque for
$50,000.00 had been written out to Dr Bradshaw. She said
that to the best of her recollection the cheque butt did not
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identify the purpose of the payment. Mrs Chuah said she
spoke to Mr Tay about the payment because she did not have
sufficient information to accurately describe the payments in
the books of account. She said he told her to charge it to
Lobito and, when she asked why, he said it was a payment for
Dr Bradshaw to go to Indonesia to set up a clinic for cosmetic
surgery. Mrs Chuah said she then inquired again as to why
the payment was being charged to Lobito. She said Mr Tay
told her he and Mr Yamabuta were interested in setting up the
clinic in Indonesia.
12.26.6 Mrs Chuah agreed that at the time Lobito’s only
activity was the Belridge medical centre which was then under
construction. As a director of Lobito she said she was not
aware of any resolution of directors authorising a payment of
$50,000.00 to Dr Bradshaw. Mrs Chuah said she asked
Mr Tay whether the Yamabutas were aware of the payment
and he said "Yes" they were aware and they were going to
share in the clinic. She said Mr Tay had not previously
discussed with her an interest in a medical clinic overseas nor
that Dr Bradshaw was interested in such a clinic. Mrs Chuah
said they had not had any previous discussion on the topic
until she queried the cheque.
12.26.7 Mrs Chuah said Mr Tay also told her to describe the
payment in the accounts of the company as “consultancy
fees”. She said she told him some record or documentation
would be required to support the payment before the books
were sent to the tax agent. Mrs Chuah said Mr Tay told her he
would obtain the records from Singapore but, despite repeated
requests and a number of trips by Mr Tay to Singapore, he
failed to do so. Mrs Chuah said she never saw any
documentation to support the payment of $50,000.00.
12.26.8 Mrs Chuah agreed it was Mr Tay's practice when he
had business partners to set up a new company for each
project. She said Mr Tay told her he did not do that for the
Indonesian clinic because Mr Yamabuta wanted a share in it.
12.26.9 Mrs Chuah said that, as a result of what she was told
by Mr Tay, she recorded the payment in the books as an
advance by Cotswold to Lobito. She confirmed that the loan
from Cotswold was in due course repaid by Lobito from the
draw down on the Custom Credit loan. That loan was solely
for the Belridge medical centre development, secured over Lot
656 and guaranteed by the directors of Lobito. In the general
ledger for Lobito the purported consultancy fee paid to
Dr Bradshaw was the only payment that did not relate to the
Belridge medical centre.
12.26.10
Mrs Chuah said that later, when she was
again doing Cotswold’s books, she noticed that Cotswold had
made a further payment of $5,000.00 to Dr Bradshaw. She
said she asked Mr Tay what the $5,000.00 was for and he told
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her it was for Dr Bradshaw's travelling expenses in relation to
the medical clinic overseas. Mrs Chuah said she again
requested supporting documentation and was told it was
coming but it never arrived. Once again the payment was
described in the books as a consultancy fee. For the relevant
two year period the only consultancy fees paid by Lobito were
the two amounts paid to Dr Bradshaw. They were also the
only payments ever made by Lobito which related to an
overseas clinic. Mrs Chuah said she did not at any stage
receive any documentation to establish that the expenses
related to a Lobito project. She said she did not discuss the
matter with Mr Yamabuta and did not know whether he was
aware of either payment.
12.27
Other Payments
Mr Hornsby’s Allegation
12.27.1 Mr William Hornsby alleges that on or about 15
November 1991 Mr Tay told him and others who were present
at the home of Mr Archibald Dawson, that he had paid
Dr Bradshaw $20,000.00 to secure approval for his Belridge
medical centre proposal. Mr Hornsby said the other people
present when Mr Tay made the statement were Mr Dawson,
Mr Perrie Wilkie and Mr Dale Deeks. He said Mr Deeks was
probably out of earshot at the time Mr Tay made the
statement. Mr Tay, of course, denies he paid any money to
Dr Bradshaw in relation to getting Council approval for the
Belridge medical centre.
12.27.2 With the exception of Mr Dawson all those said by
Mr Hornsby to have been present gave evidence before the
Commission. Mr Dawson was not called because according to
a medical report he has been diagnosed with dementia and
probably Alzheimers disease. His evidence would have been
unlikely to assist the Commission.
12.27.3 Mr Hornsby said that for approximately 2 - 2½ years
from about 1989 he was working for a company called Family
Golf Pty Ltd. He said Mr Perrie Wilkie was involved in the
business which proposed to develop a miniature golf course
on Warton Road, Gosnells. Mr Hornsby said Mr Dawson was
the design consultant on the project. He said Mr Tay became
involved in the development at a later stage when he was
introduced by Mr Wilkie. Mr Hornsby said it was proposed that
Mr Tay would float a public company into which Family Golf’s
miniature golf course development was to be vended.
12.27.4 Mr Hornsby recalls that sometime around 15
November 1991 there was a meeting one morning at
Mr Dawson’s house in Murdoch. He said those who attended
were himself, Mr Dawson, Mr Wilkie, Mr Tay and Mr Tay’s
adviser and associate, Mr Dale Deeks. Mr Hornsby said the
purpose of the meeting was to discuss the progress of the
development and also to discuss what stage they had reached
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with the required Council and other statutory approvals. He
said that after the formal part of the meeting had finished they
moved from the table where they had been sitting to another
part of the room where they stood waiting for a cup of coffee.
Mr Hornsby said Mr Wilkie then asked Mr Tay how his medical
centre was doing to which Mr Tay replied that he had all his
approvals through. Mr Hornsby said:
“We had just been saying how long it took us to get our
approvals and how much it cost us ..... we had spent a lot
of money getting approvals. Then Mr Tay said - ‘Well it cost
me $20,000.00 to get my approvals’.
Sorry, when he said it cost him $20,000.00 to get his
approvals, did he say who he paid the $20,000.00 to? --Well he indicated that it was Dr Bradshaw of the Wanneroo
Council that he got his approvals through. ...
What did he say about Dr Bradshaw? --- Well, he said
$20,000.00 was paid to Bradshaw.
He actually said that, did he? --- Well, to my memory, yes,
from what I can recollect at the meeting.”
12.27.5 Mr Hornsby said he believed Mr Dawson and
Mr Wilkie heard what Mr Tay said but he was not sure
Mr Deeks was in earshot and believed he may have been still
writing notes at the meeting table. Mr Hornsby said he
reported the matter to the police about 18 months later when
he read in the newspapers publicity about Dr Bradshaw’s
involvement with Mr Tay in the Belridge medical centre.
12.27.6 Mr Hornsby agreed that after Mr Tay’s company took
over the miniature golf course land he had a falling out with
Mr Tay because Mr Hornsby said money was owed to him for
the initial work he had carried out for the development. He
said at one stage he had to sue Mr Tay for $14,000.00 for
stamp duty he had paid on the purchase of the land.
Mr Hornsby said that money was ultimately paid to him when
Mr Wilkie attended a meeting at a lawyer’s office on behalf of
Mr Tay and produced a cheque for $14,000.00. Mr Hornsby
said he did not know the nature of Mr Wilkie’s on-going
involvement in the project with Mr Tay after Mr Tay took it
over. Mr Hornsby denied he had any feeling of animosity or
bitterness towards Mr Tay despite the fact that he claimed
Mr Tay owed him money for his earlier consultancy work. He
also said he had not had any falling out with Mr Wilkie
although they no longer associate together. Mr Hornsby
described his relationship with Mr Wilkie as still amicable
when in each other’s company.
12.27.7 Mr Hornsby said the reason he had such a clear
recollection of the event was because his wife’s maiden name
was Bradshaw. He said that after the name was mentioned in
that context he went home and asked his wife if Dr Bradshaw
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was any relation. Mr Hornsby said he was clear about his
recollection that $20,000.00 was the figure raised.
12.27.8 Mr Hornsby gave his evidence in a reasonably
straightforward manner. He appeared very certain in his
recollection of what Mr Tay had said. While it is possible
Mr Hornsby’s evidence was motivated by a desire for revenge
on Mr Tay for allegedly cheating him out of money owed he did
not convey the impression of bitterness towards Mr Tay and I
discount that possibility.
12.27.9 Mr Wilkie said he had known Mr Hornsby for 25
years and considered him a friend. He also said he had been
friends with Mr Tay on and off since 1986 although they had
not seen each other for two or three years prior to him giving
evidence to the Commission. Mr Wilkie agreed that he,
Mr Hornsby and Mr Dawson were initially involved in the
Family Golf Pty Ltd miniature golf course project. He said they
had advanced the project to the point where they had secured
an option over property in Warton Road Forrestdale and had
received local government approval and approval from the
Minister for Environment for the development. Mr Wilkie said
he introduced Mr Tay to the development in about 1991. He
said Mr Tay essentially took the project over as financier and if
it succeeded Mr Wilkie, Mr Hornsby and Mr Dawson were to
receive a success fee for their efforts. However, Mr Wilkie
said the project was defeated by the commercial property
crash which occurred at about that time. He said he did not
agree that Mr Tay owed money to Mr Hornsby or Mr Dawson.
12.27.10
Mr Wilkie did recall a meeting at Mr Dawson’s
house in Murdoch which Mr Hornsby, Mr Tay, Mr Deeks,
Mr Dawson and himself attended although he could not recall
the date. He did not dispute it took place on 15 November
1991 as alleged by Mr Hornsby. Mr Wilkie said the purpose of
the meeting was to discuss “the cost, plan and feasibility of the
project.” He said he could only recall the meeting being
around the table and could not recall people later moving away
from the table for coffee. Mr Wilkie denied that at any time
during the course of the meeting he asked Mr Tay how his
Belridge medical centre was going. In fact Mr Wilkie went
further and said “I have never asked Mr Tay a question about
his Belridge shopping centre”. He was later asked about his
knowledge of Mr Tay’s involvement with the medical centre:
“Were you aware of Mr Tay’s involvement in the Belridge
medical centre --- No.
Are you sure about that --- Positive.
Did Mr Tay ever take you to the Belridge medical centre --Yes, yes.
When he took you there did he not tell you he was involved
in the development? --- Yes.

517

So you did know about his involvement? --- Sometime after,
it was.”
12.27.11
Mr Wilkie agreed he had been to the Beldon
site with Mr Tay on a Sunday afternoon in or about 1991 after
Mr Tay had dropped in to talk about his successful
development in Beldon. He said construction was almost
complete at the time; all that remained to be done was some
painting and cleaning up. Mr Wilkie then said Mr Tay was not
somebody who engaged in social chit chat and they confined
their discussions strictly to business agendas. He claimed that
he and Mr Tay did not discuss matters of mutual interest and
that although they met once a week or fortnight to discuss
business there was never any deviation from the business
agendas.
12.27.12
Mr Wilkie claimed it was impossible for him to
have forgotten that there was a discussion about the Belridge
medical centre during the meeting on 15 November 1991
because he was unaware of the development at that time. He
said he may have been aware of other developments Mr Tay
was involved in but not the Belridge medical centre. Mr Wilkie
said the reason it was impossible he would have forgotten the
discussion about the Belridge medical centre at the meeting
was because he would call what was allegedly said by Mr Tay
“a milestone”. He said if he had heard Mr Tay say what
Mr Hornsby claimed he said he would have instinctively
backed away and that Mr Tay would have been marked
forever because he did not associate with people who involved
themselves in that kind of practice.
12.27.13
Mr Wilkie also said they would not have
discussed how expensive it had been to get development
approvals from the various statutory authorities because they
had a “dream run” with the authorities on the miniature golf
course project. He said he had no recollection of having any
difficulty dealing with red tape although he did agree that
initially the Water Board had indicated they could not have the
miniature golf course on the Warton Rd site because it was
located over a water mound. Mr Wilkie also agreed that the
total cost of obtaining approvals might have been around
$120,000.00 but said he would not have described that as
excessive. He accepted that Mr Hornsby may have thought
that was expensive and agreed that Mr Hornsby was heavily
involved in working towards getting the project off the ground
which included getting approvals in place.
12.27.14
Mr Wilkie said he still regarded Mr Hornsby
as a friend. When he was asked if he regarded Mr Hornsby as
an honest person he related an incident which was so lacking
in relevance and substance that I suppressed publication of
the evidence. The incident Mr Wilkie described did not affect
Mr Hornsby’s credit before the Commission.
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12.27.15
Mr Wilkie’s evidence was given in an
awkward manner and he appeared to contradict himself on a
number of occasions. Mr Wilkie was also particularly
emphatic, to the point of appearing defensive, about the fact
that there was never any discussion of the Belridge medical
centre at the meeting at Mr Dawson’s house. His reasoning
appeared contrived. In my view Mr Wilkie’s evidence was
implausible in a number of respects and that implausibility cast
doubt over his general credibility as a witness.
12.27.16
Mr Dale Deeks said he was involved with
Mr Tay in floating the public company. He said he and Mr Tay
were also involved together in the Coolbellup Shopping Centre
which was one of the assets to be sold into the company.
Mr Deeks said Mr Tay’s Family Golf project was another
property to be sold into the public company. Mr Deeks said he
recalled the meeting at Mr Dawson’s house in Murdoch and
that Mr Wilkie, Mr Hornsby, Mr Dawson, Mr Tay and himself
attended.
12.27.17
Mr Deeks said the meeting was held in the
evening. He said he recalled Mr Hornsby discussing using
some clay from Alcoa to line some of the man made lakes he
had in mind for the proposed golf course and also the fact that
he had most other council approvals in place. Mr Deeks
agreed that council approvals was one of the subjects
discussed during the course of the meeting. He did not
dispute Mr Hornsby’s account of the formal discussion which
occurred at the meeting and agreed it was possible he had
taken notes. But Mr Deeks said he could not recall people
getting up from the table and moving to another part of the
room to have coffee. He said he had no recollection of Mr Tay
mentioning paying money to Dr Bradshaw to get approvals for
the Belridge Medical Centre at the meeting or at any other
time. Nor could Mr Deeks recall any reference to Dr Bradshaw
at the meeting or any discussion by Mr Tay about having
obtained approvals easily for the Belridge medical centre.
12.27.18
As Mr Deeks recalled it by the time of the
meeting at Mr Dawson’s house the Belridge medical centre
development would have been completed save for leasing
some of the offices. That chronology suggests it is probable
Mr Wilkie visited the site with Mr Tay prior to 15 November
1991. Mr Wilkie said that when he visited the site there was
some painting still to be done and the site had not been
cleaned up.
12.27.19
Mr Deeks said he still had a business
involvement with Mr Tay through his company which acted as
agent for Mr Tay in a number of ongoing property matters. It is
therefore unlikely that Mr Deeks would willingly say anything
injurious to Mr Tay although there was nothing in particular
about his evidence which was demonstrably untrue or
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unreliable. In any event, if Mr Hornsby’s recollection is
correct, Mr Deeks may have been out of earshot during the
material conversation which could explain his inability to
recollect what Mr Hornsby alleges was said.
12.27.20
Mr Tay said he recalled the meeting at
Mr Dawson’s house in Murdoch but denied he discussed
Dr Bradshaw or the issue of council approvals at the meeting.
He disputed Mr Hornsby’s claim that he had said he obtained
all his approvals for the Belridge medical centre easily and it
cost him $20,000.00 which he paid to Dr Bradshaw of the
Wanneroo Council. Mr Tay said he did not discuss approvals
with Mr Hornsby and to his recollection there was no
discussion about approvals for the family golf miniature golf
course proposal at the meeting. He also said he was very
sure they did not move from the table after the meeting.
Mr Tay said his recollection was that he and Mr Deeks left
immediately after the formal meeting was over.
12.27.21
The nature of the allegation in this case is
amenable to a straight denial and Mr Tay not unexpectedly
took that course. I have no confidence that his emphatic
denials were anything more than an automatic reaction to the
allegations. I do note, however, that while the Commission
has evidence of Lobito paying Dr Bradshaw sums of
$50,000.00 and $5,000.00, there is no evidence that Mr Tay or
any company of his made a payment of $20,000.00 to
Dr Bradshaw. It is, of course, possible that Mr Tay was
referring to the payment of $50,000.00 Lobito made to
Dr Bradshaw on 13 February 1990 but spoke of $20,000.00 at
Mr Dawson’s house in order to increase the impact of his
achievement.
12.27.22
There is a clear conflict of evidence between
Mr Hornsby on the one hand and Mr Wilkie and Mr Tay on the
other. There is no substantial conflict between Mr Hornsby
and Mr Deeks because Mr Hornsby said Mr Deeks was
probably not within earshot to hear the words Mr Tay allegedly
spoke. As I have noted I am unwilling to accept Mr Tay’s
evidence without corroboration. I was also not impressed with
the evidence of Mr Wilkie. I do not believe Mr Wilkie has
sufficient credibility to corroborate Mr Tay. On a balance of
probabilities I am satisfied Mr Tay did say to Mr Hornsby,
Mr Dawson and Mr Wilkie that he had paid Dr Bradshaw for
approvals for the Belridge Medical centre when he was
speaking to them at Mr Dawson’s house on or about 15
November 1991.
12.27.23
Being satisfied the words were said is, of
course, one thing; a finding that the words were true is quite
another. I cannot from that evidence alone be satisfied to the
requisite standard of proof that Mr Tay did in fact pay to
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Dr Bradshaw $20,000.00 as a bribe for council approvals for
the Belridge medical centre.
Mrs Kinhult-Ng
12.27.24 There was other, more general, evidence to suggest
that money was paid by Mr Tay to Dr Bradshaw. As I have
noted, Mrs Kinhult-Ng and her husband were involved in the 5
Woodvale Drive project with Mr Tay. She said that in February 1991
she and her husband met with Mr Tay over another development of
land at Manakoora. She gave this account of a conversation with
Mr Tay concerning Dr Bradshaw:

“He told me that Mr Bradshaw had come knocking on his
door and was crying and didn't have any money and asked
for money. And, well, I just asked him, "Did you give him
any?" and he said, "Yes, a couple of thousands of dollars,"
and that was it.
Did he indicate why he did?---He felt sorry for him.
Is that what he said?---Yes.”
Mrs Kinhult-Ng said that was not the only occasion upon
which Mr Tay discussed Dr Bradshaw. She said that he
would discuss Dr Bradshaw on occasions and told her he
found Dr Bradshaw very expensive. She said Mr Tay made
that comment in connection with him picking up a hotel bill
in Djakarta for Dr Bradshaw and a woman who it appears
was Ms Janet Lennen-Wood.
12.27.25
I accept Mrs Kinhult-Ng as a credible witness.
She gave clear and concise answers to the questions put to
her, she had a good recollection of detail and her evidence
was free of the inconsistencies and conflicts that affected
many of the witnesses who gave evidence on this line of
inquiry. I accept Mrs Kinhult-Ng’s evidence to the effect that
Mr Tay told her Dr Bradshaw asked him for money and further
told her that he gave “a couple of thousands of dollars”. Once
again, I am unable to conclude from that evidence alone that
Dr Bradshaw in fact made the request of Mr Tay or that Mr Tay
made any payment in response to such a request. While I
accept that Mr Tay could well say those things, such behaviour
would, in any event, be most out of character for Dr Bradshaw.
12.28
Mr Tay’s Evidence
12.28.1 Mr Tay maintained that the only payments
Dr Bradshaw ever asked him for were the $5,000.00, the
$50,000.00 and the $200,000.00. He denied Mrs Kinhult Ng’s
evidence and, as I have noted, also denied Mr Hornsby’s claim
that he said he had paid $20,000.00 to Dr Bradshaw for
approvals for the Belridge medical centre.
12.28.2 Mr Tay said the payments of the $5,000.00 and
$50,000.00 were made for the benefit of Lobito which was why
they were made from Lobito’s funds. He said it was for him to
make investment decisions for the company’s benefit. Mr Tay
denied that Lobito was incorporated solely as the vehicle for
the Belridge medical centre development and claimed that
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Mr Yamabuta had left it up to him to use the company funds for
whatever purpose he saw fit. He said that although the
primary purpose of Lobito was the Belridge medical centre
Mr Yamabuta had left it to him to invest in other business
ventures if opportunities arose from which they could make
money. Mr Tay also denied Mr Yamabuta’s claim that the only
investment Mr Tay ever discussed with him was the Belridge
medical centre. He said he had a clear recollection of
discussing other investments with Mr Yamabuta but when
asked to provide details of those discussions he was vague
and unspecific. Mr Tay’s explained the fact that Mr Yamabuta
did not remember discussing any other investments with the
unsubstantiated allegation that Mr Yamabuta only remembered
what suited him.
12.28.3 It is clear that Mr Tay did treat Lobito’s funds as his
own and was not concerned with his duty to fully and properly
account for Lobito’s investment activities to the shareholders
of the company and, more importantly, the unit holders of the
Lobito Unit Trust. In fact Mr Tay paid little or no regard to the
investment structure he and Mr Yamabuta had chosen for their
investment. Mr Tay showed no awareness of any need to
consult Mr Yamabuta concerning the use of Lobito’s funds for
purposes outside the investment they initially contemplated.
The Payment of $50,000.00 to Dr Bradshaw
12.28.4 Mr Tay agreed he paid Dr Bradshaw $50,000.00 on
13 February 1990 from funds that ultimately came from Lobito.
He said he paid the money towards establishing a medical
clinic in Indonesia. Mr Tay said the money was paid to meet
Dr Bradshaw’s expenses for carrying out investigations
including the cost of a feasibility study. He said the money
was not paid for Dr Bradshaw’s time “because we were all in it
together” but included the cost of a feasibility study, travel and
accommodation expenses.
12.28.5 Mr Tay agreed that as a director of Lobito, being a
company in which Mr Yamabuta was involved through Triangle
Bay Holdings Pty Ltd, he was expected to account for the
expenditure. He agreed that in order to do so he would need
accounts to show how Dr Bradshaw had spent the money. He
admitted that Dr Bradshaw had not given him any receipts or
any other documentation to prove his expenditure of the
$50,000.00 nor had he asked Dr Bradshaw for them. He said
he had not asked for receipts because Dr Bradshaw had not
yet “finished the thing”. Mr Tay said he still wanted to go
ahead with the project and that was why he had not asked for
an account or return of the unspent balance of the money from
Dr Bradshaw. That explanation was difficult to reconcile with
the fact that Lobito had been wound up and was no longer in a
position to profit from its $50,000.00 investment. Mr Tay said
he believed he had in fact asked Dr Bradshaw for an account
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of his expenditure of the $50,000.00, just before Lobito was
wound up. Later in his evidence he agreed he had not
personally asked Dr Bradshaw for an account but his lawyer
Ms Judith Fordham had written to Dr Bradshaw asking for an
account. Mr Tay said he could not recall if Dr Bradshaw ever
provided an account in response to Ms Fordham’s letter.
12.28.6 Mr Tay then claimed he had really left the matter of
the $50,000.00 in the hands of the liquidator to follow up with
Dr Bradshaw. He said he thought he had given the liquidator
details of the payment to Dr Bradshaw but could not recall if he
told the liquidator it was an “on-going investment”. Mr Tay
agreed that, as of 30 April 1997, more than seven years after
the payment was made, he had nothing to show for the
$50,000.00 paid to Dr Bradshaw. He explained that
Dr Bradshaw had a lot of personal problems, including getting
divorced, which delayed their progress on the Indonesian
medical centre. Later in his evidence Mr Tay said he had in
fact received some “verbal” information from Dr Bradshaw
about Indonesia and “the rich women over there”. He said
Dr Bradshaw had also given him a feasibility study. When he
was shown a document Dr Bradshaw had produced he said he
could not recall if that was the feasibility study he saw. Mr Tay
said he had not retained a copy of the feasibility study
Dr Bradshaw gave him. I note that if Mr Tay did discard the
document such an act would be quite inconsistent with a belief
on his part that the venture was ongoing. He said he saw a lot
of brochures at the time but did not know what happened to
them.
12.28.7 Mr Tay was also unable to recall whether the
feasibility study he was provided by Dr Bradshaw contained
financial information but agreed that the purpose of the study
was to establish whether a project was financially viable.
12.28.8 Mr Tay was shown a draft letter from Ms Fordham to
Dr Bradshaw dated 22 July 1992 and somewhat reluctantly
agreed it was the letter she had sent to Dr Bradshaw, on his
instructions, to obtain an account from Dr Bradshaw of his use
of Lobito’s funds. The letter refers to an investment by
Dr Bradshaw and Mr Tay in a proposed joint venture to set up
a cosmetic clinic in Djakarta. There is no reference in the
letter to Lobito. Mr Tay’s explanation was that sometimes he
treated Lobito as if it was himself. Dr Bradshaw’s reply to Ms
Fordham, dated 16 September 1992, does not mention Lobito
either. In fact Dr Bradshaw’s response does not even purport
to provide an account for how the funds had been used.
Dr Bradshaw even went so far as to claim that one of the
reasons for the “unavoidable” delay in the project was his
reduced funds because of his divorce. Dr Bradshaw’s letter
did not in any way explain what had happened to the
$50,000.00.
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12.28.9 Dr Bradshaw’s letter also stated: “The overall
strategy to establish a clinic has been formulated and
documented for Asia.” Mr Tay was asked what he knew about
the “overall strategy” but said he was unaware of it and had
not seen it. Dr Bradshaw’s letter further stated that a company
was being established in Asia but he was not prepared to
show the details of the company to “any public inquiry”.
Mr Tay said he was unaware of a company being established
in Asia for the proposed clinic.
12.28.10
Mr Tay said he did not recall ever seeing
Dr Bradshaw’s reply to Ms Fordham’s letter. He said he had
not asked Dr Bradshaw for an account of his use of the funds
earlier because he trusted him. Mr Tay said it was his lawyer
who told him a letter should be sent to Dr Bradshaw asking
him to account because there was an inquiry.
12.28.11
Mr Tay was referred to a faxed letter dated
September 1992 to him from Dr Bradshaw in the following
terms:
“Dear Richard,
I would like to talk to you about the cosmetic clinic in
Indonesia, not about the Inquiry. I wish to discuss whether
you would like to be more involved. I have everything ready
to go.”
Mr Tay said he did not know what was ready to go and did
not know why whatever it was did not actually start. He
claimed he could not recall if he provided a copy of the fax
to Mr Kyle and denied that the purpose of the faxed letter
was to document the proposition that the $50,000.00 was
genuinely advanced for the purposes of an investment in a
clinic.
12.28.12
Mr Tay was also unable to explain why the
payment was entered in Lobito’s books of account as a
“consultancy fee” to Dr Bradshaw if it was for the expenses to
be incurred by a partner in the project in preparing a feasibility
study. He said he told his book-keeper, Mrs Chuah, the true
purpose of the payment and that the incorrect book entry was
her fault.
12.28.13
Mr Tay’s evidence about the payment of
$50,000.00 to Dr Bradshaw was given in no more convincing
or satisfactory a manner than his evidence on other issues. It
was inconsistent, implausible and generally unbelievable. I
reject it entirely.
The Payment of $5,000.00 to Dr Bradshaw
12.28.14
Mr Tay asserted that the $5,000.00 payment
made to Dr Bradshaw on 5 March 1991 was to reimburse him
for airfares and other expenditure incurred while travelling to
Djakarta in 1989 to investigate the possibility of importing and
exporting goods. He said he contributed the $5,000.00
because he had invited “them” to go. Mr Tay at first said he
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took the money from the account of his company, Cotswold.
He then said it could have been taken from Lobito’s account.
When that was confirmed to him he claimed he had discussed
investment by Lobito in the import-export business with
Mr Yamabuta. Mr Tay said Mr Yamabuta was totally wrong
when he said he had no recollection of the investment.
12.28.15
Mr Tay recalled that quite a number of people
had travelled to Djakarta to investigate the opportunities of an
import-export business including himself, Dr Bradshaw and his
lady friend Ms Lennen-Wood, Mr Peter Eastman, and
Mr Tanto Pramoko. It was put to Mr Tay that Mr Eastman said
he had never met Mr Tay to which he responded that he
recalled meeting Mr Eastman. However, Mr Tay said he, that
is Lobito, was only involved with Dr Bradshaw and Mr Pramoko
in an import-export venture. If that was the case he could be
expected to have been somewhat curious as to why
Mr Eastman travelled to Jakarta with them.
12.28.16
Mr Tay said he was unaware of Dr Bradshaw
also being involved with Mr Eastman and Mr Pramoko and
three other Indonesian gentlemen in another import-export
partnership. He said he had not heard of their business “P.T.
Inter Orsindo Impex Import and Export”. Mr Tay said
Dr Bradshaw’s involvement with another group had nothing to
do with him and that the other partnership may have been
involved in different goods. He disagreed that the other group
would compete for business with the partnership he was
involved in although he agreed there had never been a
discussion about what goods his group would import and what
goods the other partnership would import. Mr Tay even
showed no surprise to learn in the course of giving his
evidence that Dr Bradshaw and Mr Pramoko were involved in
another partnership potentially in competition with the one he
had with Dr Bradshaw and which he claimed he was funding.
12.28.17
Mr Tay claimed he had in fact only a few
weeks prior to giving evidence shown Dr Bradshaw a sample
of a product known as “the essential oil clothing protector”.
Mr Tay apparently put forward this information in support of his
assertion that he was still genuinely involved with Dr Bradshaw
in the import-export business they had initiated in 1989.
Again, he appeared to overlook the fact that Lobito had been
wound up.
12.28.18
Mr Tay said he had not received any receipts
for the $5,000.00 from Dr Bradshaw and said he just went to
Dr Bradshaw’s surgery, asked how much he had spent and
gave him a cheque. He agreed he would have paid whatever
figure Dr Bradshaw told him. When Mr Tay was asked why it
took him over two years to reimburse Dr Bradshaw for the
expenses of the trip Mr Tay speculated that perhaps
Dr Bradshaw had not asked him for the money earlier. Mr Tay
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said he did not offset the $5,000.00 against the $50,000.00 he
had already paid to Dr Bradshaw for which Lobito had not
received anything because the $50,000.00 was paid for a
different matter.
12.28.19
Mr Tay denied he was lying to the
Commission about the true purpose of the $5,000.00 payment
to Dr Bradshaw and denied the payment was for any favour
Dr Bradshaw had done for him at the Council level or that it
was paid as a bribe.
12.28.20
I do not believe Mr Tay’s explanations for
paying Dr Bradshaw $5,000.00. They were unsupported
where one would expect support and generally quite
unbelievable.
12.29
Dr Bradshaw’s Evidence
12.29.1 Dr Bradshaw did not dispute he received both the
$50,000.00 and the $5,000.00 but basically supported
Mr Tay’s explanations. He said the $50,000.00 related to their
plan to establish a medical clinic in Asia and the $5,000.00
was for travelling expenses. Dr Bradshaw maintained that
those two sums had no connection whatsoever to the
$200,000.00 consultancy fee. He said the only common
factors were his and Mr Tay’s involvement. Dr Bradshaw said
the $55,000.00 paid to him was not a part of the $200,000.00
nor was the payment of $55,000.00 an inducement for him to
forgo his right to the $200,000.00.
12.29.2 Dr Bradshaw said the $50,000.00 was for a
feasibility study and associated expenses for a medical clinic
he and Mr Tay intended to establish in Asia. Dr Bradshaw
said he was not to contribute any capital to the venture but he
would set up and operate the clinic. He said that in return he
was to receive a 10% interest in the venture.
12.29.3 On Dr Bradshaw’s evidence the figure of $50,000.00
appears to have been arbitrarily selected. He said it did not
represent an approximation of the time or costs involved in
preparing a feasibility study and they did not fix the sum by
reference to any figures or costs. Significantly the cheque for
$50,000.00 did not go through any of Dr Bradshaw’s accounts
or the account of any entity with which he was associated.
Instead, the money was paid directly into Mr Wayde Smith’s
bank account as a loan from Dr Bradshaw to Mr Smith.
Dr Bradshaw explained that strange conduct by saying
Mr Smith needed the money and he did not. He conceded that
the effect of putting the money through Mr Smith’s account was
to conceal the payment but he denied that was his purpose. In
the event Mr Smith did not repay the money to Dr Bradshaw;
instead Dr Bradshaw took a residential unit Mr Smith was
selling in lieu of the money. The inconsistency between that
conduct on the part of Dr Bradshaw and the ostensible
purpose for the payment by Mr Tay is, I believe, obvious.
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There is no evidence to suggest that Mr Smith was aware that
Dr Bradshaw had obtained the funds in an improper way.
12.29.4 Dr Bradshaw was asked what he did for the
$50,000.00 he was given and gave a number of different and
at times contradictory explanations. One was that the money
was for his time in investigating the possibility of establishing a
clinic in Asia. However, at other points in his evidence
Dr Bradshaw insisted he did not see the $50,000.00 as income
as he was not charging for his time. Dr Bradshaw would no
doubt suffer a financial detriment if he abandoned that position
because he did not disclose his receipt of the money to the
Australian Taxation Office when they requested information
concerning his affairs.
12.29.5 Dr Bradshaw also said the money was to meet
expenses such as the costs of accountants, financiers or
consultants who might be engaged to provide a feasibility
study. However, he said no such consultants were
approached or engaged. Dr Bradshaw also conceded that to
date he had not provided Mr Tay with the feasibility study for
which he said the $50,000.00 had been paid but disagreed
that the first step in developing a clinic was to prepare some
form of feasibility study.
12.29.6 Dr Bradshaw did agree that a preliminary task in
establishing any new business was to establish whether it was
likely to make a profit; to conduct an analysis of the market to
determine if there was a market for the proposed service; to
look at issues such as location, existing competition, local
authority requirements, community concerns, business
structure, investment requirements; and matters of that nature.
When asked exactly what he did along those lines
Dr Bradshaw said that until the location of the clinic was
established he could not start work on costings. That reply is,
I believe debatable but, in any event, it is inconsistent with
Dr Bradshaw’s statement that he did some work on figures.
12.29.7 The only evidence Dr Bradshaw was able to produce
to support his claim that he had done anything at all in return
for the $50,000.00 he was paid was his clinic manual. The
document had no bearing on the feasibility of such a clinic or
its location and was, in fact, no more than a manual of various
medical procedures. The document had nothing to do with the
task Dr Bradshaw asserted he was to carry out with the
$50,000.00. Towards the end of his examination on this issue
Dr Bradshaw claimed he had some figures on the clinic but
they had been lost.
12.29.8 Eventually Dr Bradshaw admitted he had in fact
done nothing to earn the $50,000.00 and had not spent the
money on any activity associated with the establishment of a
medical clinic in Asia. He accepted that he would have to
account to Mr Tay for the $50,000.00 but said he had not done
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so to date. Dr Bradshaw said Mr Tay was very understanding
of the problems he had faced in the last seven years and had
not sought an account or a return of the funds. Dr Bradshaw
insisted that Mr Tay would eventually get his moneys worth
since he was still working on the feasibility. He claimed he
had accumulated much knowledge in the last seven years “as
to what we intend to do”.
12.29.9 Dr Bradshaw said the $5,000.00 paid to him by
Mr Tay was money for travelling expenses connected with the
import-export business he and Mr Tay intended to establish.
He said the money was to be used for him to make a number
of trips to Asia and did not relate to any particular trip.
Dr Bradshaw said that for a trip to Asia during 1989 he paid
from the $5,000.00 part of Mr Eastman’s accommodation
expenses and his own expenses. He said Mr Eastman paid
his own airfares as he was travelling to Asia for other reasons
not connected with Dr Bradshaw and Mr Tay’s import-export
business. Again Dr Bradshaw said the $5,000.00 was
unrelated to any other sum paid or owing by Mr Tay to
Dr Bradshaw. He claimed it was an entirely separate item.
12.30
Conclusions
12.30.1 In my opinion the explanations provided by both
Mr Tay and Dr Bradshaw for the two payments are entirely
without substance. Further, I conclude from the transparent
attempts by both witnesses to mislead this Commission about
the true nature of those payments that they were not legitimate
payments. There is no direct credible evidence as to what the
payments were for but in my view the surrounding
circumstances do not leave a great deal of room for doubt.
12.30.2 From the totality of the evidence I am satisfied that
the payments were corrupt. In my view the evidence
establishes, on a balance of probabilities, that they related to
the provision of a service to Mr Tay by Dr Bradshaw connected
to his role as a councillor of the City of Wanneroo. In the
absence of a credible alternative explanation, which has not
been forthcoming, Dr Bradshaw’s ability to assist Mr Tay in his
capacity as a councillor was all he had to bring to his
commercial relationship with Mr Tay.
12.30.3 The next question to consider is whether Mr Tay
made the payments to Dr Bradshaw as part of a corrupt
“general retainer” for ongoing assistance as councillor
wherever possible or for specific assistance Dr Bradshaw had
provided on a particular issue. In that regard I note that the
payments were made with Lobito funds and recorded in
Lobito’s books as an expense of that company. There could
be two reasons why Lobito’s funds were used: Mr Tay was
using whatever funds were conveniently available to him or the
payments were in fact connected with Lobito. There is ample
evidence of Mr Tay’s loose financial arrangements which
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would suggest the former is the more plausible explanation.
However, when all of Mr Tay’s financial dealings are
scrutinised it seems that while he was prepared to use other
people’s money at will at some point he did account for all
funds in relation to a particular company. In this case the
significant factor was that the payments were not only made
with Lobito’s funds but they were accounted for in the books of
Lobito
12.30.4 On that basis I am satisfied the payments were
connected in some way to Lobito. Since the Belridge medical
centre was the only commercial activity being carried out by
Lobito it follows that the payments related in some way to
Mr Tay’s purchase and development of Lot 656. I note also
that the payments were made during the course of the
development; the $50,000.00 payment was made five months
after the approval to develop with additional floor space.
While five months is not exactly contemporaneous, if the
matter had proceeded as could have been expected the whole
process of obtaining ministerial approval would have taken
some time. There has been evidence before this Commission
from Mr David King which suggests that corrupt payments in
relation to rezonings were not generally made until the benefit
was received. Dr Bradshaw quite rightly submits that no
reliance can be placed on Mr King’s evidence unless
corroborated but logic suggests that corrupt transactions
would be conducted in that way. Further, there is strong
evidence before the Commission that Mr Tay did not pay
money he owed to others until he was absolutely forced to do
so.
12.30.5 I am fortified in these conclusions by the evidence
that establishes that a relationship existed between
Dr Bradshaw and Mr Tay whereby Dr Bradshaw would assist
Mr Tay with his developments and other commercial activities
in exchange for financial reward. There is also evidence that
Mr Tay was prepared to make payments pursuant to that
arrangement. That evidence included the following:
(a)
The evidence from Mrs Koh that Mr Tay was
prepared to pay $20,000.00 “entertainment expenses” in
relation to one development.
(b)
Mr Tay’s evidence that when he explained his difficulties
with the Belridge development to Dr Bradshaw he was told not to
worry, Dr Bradshaw would get things done.

(c)
Mr Tay’s statement in the presence of Mr Hornsby
that he paid Dr Bradshaw $20,000.00 to obtain the
approvals for the Belridge medical centre.
(d)
Mr Tay’s evidence that he asked Dr Bradshaw to
inform him of any land development opportunities in
Wanneroo and the understanding between them that
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Bradshaw would “get something out of it”; that Mr Tay
would “look after him”.
(e)
The evidence of Mr Jodrell that Mr Tay referred to
his good friend the mayor and also the reference in
Mr Jodrell’s note to Mr Tay that “(P)erhaps you should have
a discussion with the mayor about what can be done now”.
(f)
The evidence that Dr Bradshaw was the person who
suggested the chalet development on the Woodvale Drive
property and hence was involved in advising Mr Tay in
relation to his developments.
(g)
The fact that Mr Tay told Mrs Koh he had inside
information about the reserve price of $1.5 million for Lot
503 Marangaroo Drive and that Mr Tay obtained that
information from Dr Bradshaw.
(h)
The $50,000.00 and $5,000.00 were not consultancy
fees and were deliberately misdescribed in the books of
account and that both Mr Tay and Dr Bradshaw have given
false evidence about the nature of those payments.
(i)
Ms Kinhult-Ng’s evidence that Mr Tay said he had
good connections in Western Australia and to leave
arrangements to him. At that time he started to mention to
Mrs Kinhult-Ng his good friend the mayor.
(j)
Ms Kinhult-Ng’s evidence that Mr Tay told her
Dr Bradshaw had come knocking on his door asking for
money and his admission that he gave him a “couple of
thousand dollars”.
(k)
Mr Tay’s other statement to Mrs Kinhult-Ng to the
effect that Dr Bradshaw was expensive, the comment being
made in relation to picking up hotel expenses for
Dr Bradshaw and a travelling companion.
(l)
The occasions when Dr Bradshaw acted to Mr Tay’s
benefit as a councillor. Those occasions were as follows:
•
Dr Bradshaw moved the motion in the Town
Planning Committee to recommend approval of Mr Tay’s
application to increase the retail floor space for the
development on Lot 656 and thereby increase the viability
and profitability of the development. Dr Bradshaw
seconded the motion moved by Councillor Freame at the
full Council meeting.
•
Dr Bradshaw moved and seconded those motions
when he had a direct pecuniary interest in the matters
before the committee and Council.
•
The motion was moved, contrary to the
recommendation of the City Planner, when there was no
urgency to do so, when Dr Bradshaw was aware it
contradicted the terms of the joint proposal imposed upon
Landbank by the council, when there was concern that the
increase in floor space may adversely affect the viability of
the adjoining site, when Landbank had already been
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contacted but was yet to respond and no justification for the
increase had been given.
•
The evidence that Mr Tay asked Dr Bradshaw for
assistance with his development because he was
experiencing difficulties with the requirement for a
reciprocal car parking arrangement and with the building
design and he was concerned about delays. According to
Mr Tay Dr Bradshaw’s responded by saying he would get
things done.
12.30.6 I find that the two payments by Mr Tay to
Dr Bradshaw, one of $50,000.00 and the other of $5,000.00,
were corrupt and that they were made for services or
assistance provided by Dr Bradshaw as a councillor of the City
of Wanneroo in connection with the rezoning and development
of Lot 656. There is however insufficient evidence on which I
can base any finding adverse to Mr Tay or Dr Bradshaw
concerning alleged payments of an additional $20,000.00
raised separately in the evidence of Mr Hornsby and Mrs Koh.
Nor is there sufficient evidence on which to base a finding
adverse to Mr Tay or Dr Bradshaw in connection with the
payments raised by Mrs Kinhult-Ng. While I am satisfied that
each of the statements by Mr Tay alleged by Mr Hornsby and
Mrs Kinhult-Ng were in fact made, there is insufficient
evidence to enable me to conclude that such payments were in
fact made.
12.30.7 The only remaining question is whether the two
payments formed part of the $200,000.00 payment allegedly
foregone by Dr Bradshaw. There are two obstacles to making
any such determination. First, the evidence of both Mr Tay
and Dr Bradshaw concerning the decision to forego the
$200,000.00 was, in my view, not credible. While there is no
evidence from the financial profiles that the money was paid,
the Commission has been unable to gain access to Mr Tay’s
Singaporean bank accounts. The consultancy agreement
contemplated payment to Dr Bradshaw in Singapore and the
Commission is consequently unable to establish whether that
occurred.
12.30.8 For those reasons I do not believe I am in a position
to make any finding as to whether or not the $200,000.00 was
paid. The only persons who could help the Commission with
information to determine the question are Mr Tay and
Dr Bradshaw and neither of those gentlemen gave truthful
evidence on the issue.
12.31
General Conclusions
12.31.1 I have recorded my conclusions on a number of the
aspects raised by this line of inquiry in the body of this
chapter. There remains only the question of the consultancy
agreement whereby Mr Tay agreed to pay Dr Bradshaw
$200,000.00.
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12.31.2 Despite the Commission’s best efforts, extensive
investigations and a great deal of evidence, I do not believe
the whole truth about this matter will ever be known. The only
three people who are able to say exactly what occurred are
Mr Tay, Dr Bradshaw and Mr Hinchcliff. Not one of those
three witnesses has chosen to enlighten the Commission as to
the true position. I infer that they took that course because it
was not in their interests to do so.
12.31.3 Nonetheless there is a great deal of both direct and
circumstantial evidence before the Commission from which I
am able to reach a number of conclusions albeit of a
somewhat more general nature than I would prefer. While the
various pieces of evidence on which those conclusions are
based may individually be capable of a contrary interpretation,
collectively they are not.
12.31.4 For all the reasons set out in Part III of this chapter I
have found that both Mr Tay and Dr Bradshaw deliberately and
repeatedly concealed the arrangement to pay the
$200,000.00. In my view that conclusion is inescapable.
Some of those reasons are:
(a)
The nature of the consultancy agreement which
does not include Dr Bradshaw as a party or indeed even
mention his name. The document does not convey that
Dr Bradshaw was to receive the consultancy fee.
(b)
Dr Bradshaw concealed the entire transaction from
his accountant and from the Australian Taxation Office.
(c)
Dr Bradshaw lied to Mr Kyle about his involvement in
the purchase of Lot 656, including the consultancy
agreement.
(d)
Mr Hinchcliff falsely told Mr Kyle he did not know of
any relationship between Mr Tay and Dr Bradshaw. It was
only when Mr Hinchcliff was made aware that there was
evidence connecting Dr Bradshaw with the transaction that
Mr Hinchcliff conceded a connection.
(e)
Mr Hinchcliff’s account to Mr Kyle of the way in
which Mr Tay learned about the availability of the land was
not completely forthright. He said it was “possible” Mr Tay
found out from Dr Bradshaw when on the information
available to Mr Hinchcliff he was well aware that was the
case.
(f)
Mr Tay did not advise the solicitors acting for him in
relation to the purchase of Lot 656 of the $200,000.00
payment to Dr Bradshaw or that it was a component of the
purchase price. In the circumstances, where Mr Tay’s
relationship with his solicitor, Mr Nash, was of long
standing and Mr Tay was confident that Mr Nash would
keep all information confidential, Mr Tay’s failure to fully
instruct Mr Nash is even less explicable.
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(g)
Mr Tay did not disclose the true position to counsel
who appeared on his behalf before the Kyle Inquiry despite
being concerned about Mr Kyle’s perception of his conduct.
(h)
Mr Tay gave false evidence on oath before both the
Kyle Inquiry and the Supreme Court by denying
Dr Bradshaw’s involvement in the transaction and the
obligation to pay him the $200,000.00.
(i)
Mr Tay did not disclose to his financiers, Custom
Credit Corporation, that there was an additional component
to the purchase price, notwithstanding that he was
borrowing moneys to meet the acquisition costs of the
property.
(j)
Mr Tay failed to disclose to his fellow investor,
Mr Yamabuta, that the $200,000.00 component of the
purchase price was a consultancy fee payable to
Dr Bradshaw for advising him of the availability of the
property. Instead he described that portion of the purchase
price as “stamp duty, studies, feasibility studies, planning
costs and professional fees”.
(k)
Mr Tay appears to have shown the consultancy
agreement to a potential investor, Mrs Koh, only after she
requested him to do so. It appears he left it behind by
accident. As I have noted, Mr Tay only showed the
document to Mrs Koh because she left him no choice if he
was to preserve his position with the Kohs as a source of
funds.
12.31.5 If, as Mr Tay and Dr Bradshaw would have the
Commission believe, the transaction was an entirely legitimate
commercial agreement, there would have been no reason for
them to conceal it. Indeed neither witness was able to proffer
a reasonable explanation for doing so, electing instead to
maintain there was no concealment. I reject those denials and
infer from both the fact of concealment and their consistent
denials that the agreement by Mr Tay to pay Dr Bradshaw
$200,000.00 was not a legitimate transaction. Other evidence
supports that conclusion including the nature of the agreement
itself and the circumstances by which it is said to have come
into existence and to have been cancelled. Some of those
factors are as follows:
(a)
The circumstances of Mr Tay’s admission to
Mr Yamabuta that he paid the $200,000.00 to Dr Bradshaw
which were inconsistent with it being a legitimate payment.
If the transaction was legitimate it would not have provoked
the concern from Mr Tay which Mr Yamabuta said he
displayed during their conversation in the car.
(b)
In the light of the Commission’s knowledge of
Mr Tay’s business practices the fact that he would agree to
pay Dr Bradshaw $200,000.00 when there was no
arrangement in place obliging him to do so and nothing to
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prevent him from dealing directly with Mr Hinchcliff. Mr Tay
was under no obligation whatever to buy the land from
Dr Bradshaw.
(c)
On the evidence of Mr Tay, Mr Hinchcliff and
Dr Bradshaw and in the context of the relationship between
the three men, Mr Hinchcliff was not aware that Mr Tay was
paying more than the $350,000.00 sale price and paying it
to Dr Bradshaw. That lack of awareness is particularly
significant in view of the fact that once the agreements
were signed Mr Tay was to deal directly with Mr Hinchcliff.
Alternatively, if those witnesses have falsely sworn that to
be so when it was not it would also suggest that the
transaction was not legitimate.
(d)
Despite the discrepancies in the evidence, it is clear
that at the material time Dr Bradshaw and Mr Tay were
good friends with common interests in certain business
proposals; Dr Bradshaw and Mr Hinchcliff were friendly and
in social contact with each other; and Mr Hinchcliff and
Mr Tay had a good commercial relationship which involved
some social contact in addition to contact in the course of
business. That was an environment in which it would have
been difficult for all three to be involved in the same
transaction without each of them being fully aware of the
role of the others.
(e)
The various and conflicting attempts to characterise
this payment. It was variously described as a consultancy
fee, the cost to Mr Tay of purchasing Dr Bradshaw’s option
to purchase and as a spotter’s fee.
(f)
The highly implausible account by Mr Tay and
Dr Bradshaw of the circumstances surrounding the decision
to forego the payment if, as they asserted, it was a
legitimate payment due and owing to Dr Bradshaw.
Specifically:
(g)
There was no reasonable basis at that point in time
for any person to conclude that the development would not
be profitable.
(h)
Neither Mr Tay nor Dr Bradshaw could explain why
Dr Bradshaw would give up the certainty of $200,000.00 for
the unknown potential of the Asian venture
(i)
Dr Bradshaw was already involved with Mr Tay in
the Asian venture so there was no additional benefit to
substitute for the loss of the $200,000.00.
(j)
Dr Bradshaw cancelled the arrangement with Mr Tay
without negotiation or any discussion of reducing the
amount or deferring payment until the viability of the
development was established.
(k)
Mr Tay’s assertion that he had the assets available
to pay the consultancy fee. He later said he was unable to
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pay the consultancy fee but did not use Mr Yamabuta’s
money to pay part of it to Dr Bradshaw.
(l)
The alleged agreement to forego the $200,000.00
was in late 1989. Mr Yamabuta said that as at December
1990 - January 1991 Mr Tay was still maintaining that the
$200,000.00 formed part of the cost of acquisition of Lot
656.
(m) Mrs Koh said she was told in February 1990 that the
purchase price of Lot 656 was $550,000.00.
12.31.6 Since I have concluded that the agreement to pay
Dr Bradshaw $200,000.00 was not a legitimate transaction
then realistically it could be paid for only one of two reasons.
First, it could have been a direct benefit to Dr Bradshaw from
Mr Tay in return for favours by Dr Bradshaw as a councillor in
relation to Mr Tay’s business dealings generally or for a
specific commercial enterprise. I have already referred to the
difficulties of determining, in the absence of truthful evidence
from the participants, whether the purpose was general or
specific. However, the principal obstacle to a conclusion that
the $200,000.00 was a corrupt payment from Mr Tay to
Dr Bradshaw is its undoubted connection to the sale of the
land. In my view the evidence leaves no room for doubt that
the payment was an integral component of the sale. When
that factor is considered with the evidence identifying
Dr Bradshaw as the vendor or closely connected to the vendor
of the land then it is evident that the $200,000.00 was a benefit
derived in some way from Dr Bradshaw’s interest in the land.
The only person, in all the circumstances, who could have
given Dr Bradshaw an interest in the land was Mr Hinchcliff
and the only conceivable reason Mr Hinchcliff could have had
for doing so was as a reward for Dr Bradshaw’s assistance
with NWE’s application to rezone its Priscilla Avenue land and
its subsequent contest with Landbank.
12.31.7 The evidence identifying Dr Bradshaw as the vendor
of Lot 656 or connected to the vendor and also establishing
his interest in obtaining property in that area at the relevant
time can be summarised as follows:
(a)
Mr Nash’s evidence to the effect that Dr Bradshaw
was acting for the vendors and his note to a similar effect.
(b)
Mr Munro’s evidence of his understanding, based on
his involvement in the settlement of Lot 656, that NWE was
Dr Bradshaw’s company and the Water Authority document
prepared on Mr Munro’s instructions describing
Dr Bradshaw as the contact for the vendor’s agent.
(c)
As early as December 1988 Dr Bradshaw was
inquiring with Maddestra Rowe about the Beldon site and
specifically the value of the sites
(d)
By far the most compelling evidence on this question
was from Mr Donofrio and Mr Ottolini who said that as early
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as December 1988 they firmly understood from their
dealings with the real estate agent, Mr Brehaut, that
Dr Bradshaw was either the vendor of the land or closely
connected with the vendor.
(e)
It is clear that Mr Brehaut was not instructed by
NWE. Even if it is accepted that some real estate agents
attempt to obtain a purchaser for a property before they
have actually been given the agency to do so and that
some people used Dr Bradshaw’s name without his
permission or knowledge, there would have been no
benefit to anyone for Mr Brehaut to falsely state that
Dr Bradshaw was the vendor. I note in this context that
Dr Bradshaw knew Mr Brehaut.
(f)
Even if I were to accept Dr Bradshaw’s evidence, he
did not have an option on the land at that time so it could
not have been Mr Hinchcliff who told Mr Brehaut that
Dr Bradshaw was the vendor.
(g)
Mr Hinchcliff’s lack of knowledge about Mr Donofrio
suggests that Mr Donofrio was dealing with an agent
appointed by Dr Bradshaw rather than NWE.
(h)
On Mr Hinchcliff’s evidence he was not in any way
involved with the deal between Dr Bradshaw and Mr Tay.
Mr Tay knew all the details and Mr Hinchcliff did not have
to do any selling of the land.
(i)
Mr Hinchcliff never asked Dr Bradshaw whether he
was involved in the sale of the land.
12.31.8 There are a number of other factors which support a
conclusion that Dr Bradshaw had an interest in Lot 656 greater
than the legitimate option which he said he on-sold to Mr Tay.
Some of those factors are as follows:
(a)
The fact that Dr Bradshaw maintained an
involvement in the sale to Mr Tay after they reached
agreement on the consultancy fee even to the extent of
arranging the offers and acceptances.
(b)
On Mr Tay’s evidence there was never any
discussion of purchasing any other lot on the Belridge site
even though lots on the Landbank portion of the site were
available and Dr Bradshaw was aware of their availability
and value.
(c)
The difficulties in Mr Hinchcliff’s account of his
attempts to sell NWE’s proposed commercial property
including the fact that Mr Zencich was not given any say in
the negotiations in which his entitlement to purchase Lot
656 at the agreed price of $250,000 was traded away.
(d)
On Mr Hinchcliff’s evidence there was never any
agreement with Dr Bradshaw to purchase NWE’s land and
until 24 July 1989 no agreement with Mr Tay. There was
consequently nothing preventing Mr Tay from purchasing
directly from NWE for a lesser sum.
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(e)
Mr Hinchcliff appeared unwilling to sell to anyone
other than Dr Bradshaw or someone associated with
Dr Bradshaw. Mr Hinchcliff acted as if NWE was already
under some obligation to sell to another even when there
was no firm agreement in place.
(f)
Mr Hinchcliff’s failure to make any attempt to
maximise the selling price particularly when contrasted with
his significant and successful attempts to maximise the
value of the land to NWE through his dealings with
Landbank.
(g)
Dr Bradshaw was prepared to proceed with his
arrangement with Mr Tay despite the inherent risk that
Mr Tay would buy directly from his friend and business
associate, Mr Hinchcliff. Dr Bradshaw’s conduct suggests
that he was well aware Mr Hinchcliff would not deal directly
with Mr Tay because Dr Bradshaw had already been given
an interest in the property.
12.31.9 If, as I have found, Dr Bradshaw had an interest in
NWE’s land entitling him to sell it the next question that arises
is: why he was given that benefit by Mr Hinchcliff? In my
opinion there is sufficient evidence for me to conclude that
Dr Bradshaw was given his interest in the land in return for his
assistance with NWE’s rezoning application. That evidence
includes the following:
(a)
Dr Bradshaw moved the motion at the November
1987 Town Planning Committee and full Council meetings
which gave NWE extra time to negotiate with Landbank.
The negotiations, which were to the direct advantage of
NWE, were breaking down and Landbank was expressing
a desire to proceed with their own application.
(b)
Dr Bradshaw moved the motion to approve the joint
proposal.
(c)
The joint proposal, which included an increase in
Landbank’s retail floorspace as part of the incentive to
effect an agreement, was put before Dr Bradshaw for
approval at the meeting with Mr Curtis and Mr Maddestra
before it was put to council.
(d)
On his own admission Dr Bradshaw was directly
involved as a councillor in an arrangement to NWE’s direct
benefit and without any consequent benefit to the
community.
(e)
Mr Hinchcliff was aware the applications were never
going to go before Council for a decision on the respective
merits as evidenced by the fact that he made no attempt to
obtain or provide the supporting information sought by
council.
(f)
Mr Hinchcliff asked Dr Bradshaw, as a councillor, to
intervene on behalf of NWE in relation to its commercial
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dealings with Landbank; in fact asking him to stitch up a deal
for NWE.

(g)
Alternatively, on Dr Bradshaw’s account, at the
outset of NWE’s rezoning application Mr Hinchcliff went to
see him concerning that application.
(h)
Mr Hinchcliff’s very limited involvement in the whole
joint proposal negotiations. The matter just fell into place
for Mr Hinchcliff and NWE without any real involvement on
Mr Hinchcliff’s part other than requesting assistance from
Dr Bradshaw.
(i)
Mr Harman’s evidence that in the very early days of
planning for the development Dr Bradshaw told him he was
to receive a parcel of land for his own use once the
development rezoning passed through Council. While I
have found that I am unable to accept Mr Harman’s
evidence as the basis for a finding adverse to Dr Bradshaw
without support from another source I can and do take it
into account along with the other evidence on this issue.
12.31.10
As I have mentioned, individually those
factors are capable of other explanations and in most cases
would not each be sufficient to ground a finding of corruption.
However, collectively they provide compelling support for the
conclusion that Mr Hinchcliff gave to Dr Bradshaw, in return for
Dr Bradshaw’s assistance in securing for NWE a portion of
commercially zoned land in Beldon, an interest in that land
which he sold to Mr Tay for $200,000.00. The exact form of
that interest is not entirely clear but the principal aspect was
that Dr Bradshaw would derive any benefit over and above the
return to NWE which Mr Hinchcliff nominated. Dr Bradshaw’s
agreement with Mr Tay was concealed in order to in turn
conceal the fact that Dr Bradshaw that interest in the NWE
land.
12.32
Summary of Findings
12.32.1 In relation to the matters investigated in this chapter
I record the following findings:
(a)
Mr Drescher’s close personal relationship with
Mr Hinchcliff who was the manager of North Whitfords
Estates Pty Ltd, a developer in the Wanneroo area was not
of itself improper or inappropriate but it did create a
potential conflict of interest.
(b)
When in 1985 Mr Drescher accepted a gift of a
weeks free accommodation in central London from North
Whitfords Estates Pty Ltd his position as City Planner for
the City of Wanneroo was compromised.
(c)
When Mr Drescher subsequently involved himself as
City Planner in development applications involving North
Whitfords Estates Pty Ltd an actual conflict of interest
arose. Mr Drescher’s failure to take active steps to make
the conflict of interest known and to disassociate himself
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entirely from the planning applications involving North
Whitfords Estates Pty Ltd was highly improper.
(d)
In his report to Council dated 24 February 1988
Mr Drescher deliberately misled councillors as to the extent
of the increase in gross leasable area he was
recommending for approval in relation to the Landbank
rezoning application. By deliberately misleading Council
Mr Drescher acted improperly.
(e)
While there was evidence that payments made by
North Whitfords Estates Pty Ltd to Dr Bradshaw in 1987,
1990 and 1991 were misdescribed in the company’s books
of account and made in a clandestine manner through the
medium of a third party there is insufficient evidence to
support a finding that the payments were corrupt.
(f)
It was apparent from the outset that Landbank’s
application for rezoning to effect a commercial
development was superior to that of North Whitfords
Estates Pty Ltd. Council only ever contemplated approving
one application. If Council had decided between the two
applications, as it should have done, Landbank’s
application would have been successful.
(g)
The suggestion that the parties negotiate with a view
to combining their proposals was a Planning Department
initiative made either by Mr Drescher or under his direction
for the specific purpose of ensuring that North Whitfords
Estates Pty Ltd derived some benefit from any commercial
rezoning approved for the Beldon area. That purpose was
improper and the actions of Mr Drescher and his staff in
pursuing that purpose were improper.
(h)
Mr Drescher and Mr Thompson were actively
involved in the negotiations between the parties. During
the course of those negotiations they both made false and
misleading statements to Landbank officers with a view to
convincing them that the only basis upon which Landbank
would obtain a commercial zoning in the Beldon area was
to put forward a joint proposal with North Whitfords Estates
Pty Ltd. It was improper of Mr Drescher and Mr Thompson
to be involved in the negotiations and to make false and
misleading statements to the Landbank officers.
(i)
While Mr Drescher took the action he did with the
specific aim of assisting North Whitfords Estates Pty Ltd
there is no evidence on which to base a conclusion that he
acted out of any motive other than a desire to assist his
friend, Mr Hinchcliff.
(j)
Mr Drescher and his staff deliberately failed to keep
proper records of their meetings and conversations with
North Whitfords Estates Pty Ltd and Landbank staff in
relation to the joint proposal negotiations in order to
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conceal the role of the Planning Department in those
negotiations. The deliberate concealment was improper.
(k)
Mr Curtis was aware from his dealings with
Mr Drescher and Mr Thompson that Landbank’s application
was not being dealt with fairly and in accordance with
proper planning principles but he chose not to make any
complaint or take any action and instead attempted to
make the best of the situation by attempting to overcome
the financial detriment to Landbank of being forced to
reach a settlement with North Whitfords Estates Pty Ltd.
(l)
Mr Hinchcliff requested Dr Bradshaw to intervene in
the negotiations but there is insufficient evidence on which
to base a conclusion that Dr Bradshaw complied with that
request.
(m) When processing the rezoning amendment to record
the agreement reached between North Whitfords Estates
Pty Ltd and Landbank the Planning Department omitted the
exclusion of a pharmacy from the medical centre on Lot
656. The fact of the omission and the lack of any
documentation to explain it reflects very poor administrative
practices. There is no evidence on which to support a
finding that the omission was deliberate.
(n)
There is insufficient evidence on which to base a
finding that the Planning Department’s failure to process
Lobito’s rezoning amendment to increase the gross
leasable area of Lot 656 (amendment 510) was deliberate.
The failure, again, reflects very poor administrative
practices in the Planning Department.
(o)
The lack of any Planning Department record to
explain why Lobito (Mr Tay) was permitted to proceed with
the development of Lot 656 when its rezoning application
had not been approved reflects very poor administrative
practices in the Planning Department.
(p)
Mr Drescher’s report to Council dated 13 September
1989 concerning the application by Lobito Pty Ltd to rezone
Lot 656 to increase the gross leasable floor area and his
report dated 14 February 1990 concerning Mr Smith’s
application to operate a pharmacy in the medical centre on
Lot 656 were inadequate and deliberately misleading.
Mr Drescher deliberately misled Council as to the history
and significance of the existing zoning restrictions on Lot
656 in order to conceal his role in the formation of the
agreement by which they were created. His conduct in
doing so was improper.
(q)
There is no evidence to suggest that Mr Drescher
had a particular interest in the outcome of the two rezoning
applications or that there was any corrupt activity involved.
(r)
Dr Bradshaw had a direct pecuniary interest in the
matters concerning Lot 656 which came before the Town
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Planning Committee on 13 September 1989 and full
Council on 27 September 1989 but failed to disclose that
interest as required by section 174 of the Local
Government Act 1960. Dr Bradshaw was aware of his
interest but chose to ignore his legal obligation.
(s)
Dr Bradshaw’s support for Mr Smith’s application to
operate a pharmacy in the medical centre in full knowledge
of the existing restriction and the history behind the
restriction was reprehensible but there is no evidence to
support a finding that it was corrupt.
(t)
Mr Tay said to Mr Hornsby in the presence of
Mr Wilkie and Mr Dawson on or about 15 November 1991
words to the effect that he had paid Dr Bradshaw
$20,000.00 to get his approvals through for the Belridge
medical centre. There is insufficient evidence to support a
finding that Mr Tay in fact paid $20,000.00 to Dr Bradshaw.
(u)
Dr Bradshaw advised Mr Tay of the auction sale
reserve price for Lot 503 Marangaroo Drive, Girrawheen in
advance of the auction. He did so in breach of his duty of
confidentiality as a councillor of the City of Wanneroo. His
conduct in doing so was improper.
(v)
The payments by Mr Tay to Dr Bradshaw through
Lobito Pty Ltd of $50,000.00 on 13 February 1990 and
$5,000.00 on 5 March 1991 were corrupt. The payments
were made for services or assistance provided by
Dr Bradshaw as a councillor of the City of Wanneroo in
connection with the rezoning and development of Lot 656
by Lobito Pty Ltd.
(w)
There is no evidence to support a finding that the
payments of $50,000.00 and $5,000.00 were part of the
$200,000.00 payment to Dr Bradshaw contemplated in the
consultancy agreement.
(x)
The whole truth in relation to the $200,000.00 fee
contemplated in the consultancy agreement has not been
revealed to the Commission by Dr Bradshaw, Mr Tay or
Mr Hinchcliff.
(y)
Mr Tay and Dr Bradshaw have repeatedly and
deliberately concealed the arrangement for Mr Tay to pay
Dr Bradshaw $200,000.00 pursuant to the consultancy
agreement. The payment contemplated was not a
legitimate transaction.
(z)
In return for Dr Bradshaw’s assistance in securing
for North Whitfords Estates Pty Ltd a portion of
commercially zoned land in Beldon North Whitfords Estates
Pty Ltd through Mr Hinchcliff gave to Dr Bradshaw an
interest in that land which Dr Bradshaw sold to Mr Tay for
$200,000.00. While the exact form of that interest has not
been established, it was intended that Dr Bradshaw would
derive any benefit from the sale of the land over and above
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a return for North Whitfords Estates Pty Ltd which
Mr Hinchcliff nominated, namely $350,000.00. That
arrangement between Mr Hinchcliff and Dr Bradshaw was
corrupt.
(aa) Mr Tay and Dr Bradshaw gave false evidence on
oath to the Kyle Inquiry.
(ab) Mr Tay gave false evidence on oath to the Supreme
Court of Western Australia in the course of the trial of the
action against him at the suit of Mr Yamabuta.
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CHEVY’S LUNCH BAR
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13.1

Introduction

13.1.1
Mr William Marwick told the Commission he was a councillor for
the City of Wanneroo between 1988 and 1994. In 1991 he went to the Minister
for Local Government to report a number of matters of concern to him in
relation to the functioning of the Wanneroo Council. One of the matters he
raised concerned the approval given by Council to Mr Wayde Smith in
September 1988 to operate a lunch bar from Unit 2, 627 Wanneroo Road,
Wanneroo. Mr Marwick explained that he harboured suspicions which arose in
the following way:
“I think you told Detective Wells and Detective Lampard when you
were interviewed by them on 30 June 1994 that you went to the
minister in 1991 and one of the matters that you complained of was
the Chevy's lunch bar issue. Is that correct?---That was one of the
matters that was drawn to the minister's attention, yes.
What did you draw to the minister's attention about it?---Well, it
seemed very likely that there may have been a pecuniary interest in
that issue by Dr Bradshaw at the time, although at the time of the
Town Planning Committee meeting I don't think anybody at all
would have been - had any knowledge of any possible conflict of
interest.
What information did you have that led you to that understanding?--It was an understanding that Mr Smith, who was the applicant in
this instance, had a very close and business-type relationship with
Dr Bradshaw. That seemed to come out later and that seemed to
suggest that Dr Bradshaw perhaps did have an interest in that
particular issue, but also I had spoken to another person, Ted
Melvin, and Ted was a newsagent and he told me at the time that
he had been approached by Dr Bradshaw with the idea of perhaps
using it as an outlet for newspapers and that.”
13.1.2
It appears from those answers that Mr Marwick’s concerns
stemmed first from the fact that Dr Bradshaw had an apparently “close and
business-type relationship” with the applicant and secondly, Mr Melvin had told
Mr Marwick that Dr Bradshaw had inquired about obtaining newspapers for the
lunch bar. The matter was subsequently investigated by Mr Kyle in 1992.
13.1.3
The allegation is that Dr Bradshaw had a pecuniary interest in
Mr Smith’s application for approval to operate the lunch bar which he failed to
disclose as required by section 174 of the Local Government Act 1960; first,
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when it came before the Town Planning Committee on 14 September 1988 and,
secondly, when it was considered by full Council on 28 September 1988. The
material sections of the Local Government Act 1960 are set out in chapter 14 of
this report.
13.1.4
The Commission has investigated this matter pursuant to item
1(a) of the terms of reference.
13.2

The Factual Background to the Allegation

13.2.1
Mrs Diana Smith, nee Borserio, told the Commission she began
working for Dr Bradshaw at Yarloop when she was 17 years old, which would
have been in 1979. She said both she and Dr Bradshaw subsequently moved
to Perth and she continued to work for him at the Lake Goollelal Medical
Centre, with one interruption, until 1990. Ms Borserio said that by 1988 she
was the office administrator of Dr Bradshaw’s surgery responsible, amongst
other things, for supervising staff. Ms Borserio said she met her husband,
Mr Wayde Smith, in 1986-87. They became engaged in May 1990 and married
in February 1993. In July 1988 they were going out together.
13.2.2
Ms Borserio said she and Mr Smith had been looking at lunch
bars at various sites for some time after her unsuccessful first sortie into the
field with the Mosey Street lunch bar in 1987. She said she first thought about
setting up a lunch bar at 627 Wanneroo Road after talking to Ms Janet LennenWood. Ms Borserio said Ms Lennen-Wood was an estate agent and a patient
of Dr Bradshaw with whom she became quite friendly from contacts at the
surgery. She said she and Ms Lennen-Wood talked about her plans to
purchase a lunch bar and Ms Lennen-Wood told her she had found a good
site. Ms Borserio said she went to see the unit, liked what she saw and
decided to try to obtain the lease, fit out the premises and run a lunch bar. She
said that at some point she approached Mr Smith to ask whether he would
become involved.
Ms Borserio said she understood Mr Smith to be
experienced and knowledgeable in real estate and associated matters and
believed he had the necessary talent for the undertaking which she did not
have.
13.2.3
Ms Borserio said she believed the lunch bar would cost her
approximately $50,000.00 to set up. She said she first asked her father for the
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money and he agreed to lend it to her. Ms Borserio said he did not have the
money in a bank account but had to make arrangements to make it available.
Both Mr Smith and Ms Borserio said they agreed that Mr Smith would handle
the leasing and Council approval side of the venture while Ms Borserio would
handle the financing and management of the lunch bar when it was
established. Mr Smith said that since he had the higher income all documents
were put in his name initially, for tax minimisation purposes.
13.2.4
The estate agent responsible for managing 627 Wanneroo Road
was Mr Robert Lynes. Mr Lynes said he received the documentation required
by law signed by Mr Smith and dated 29 July 1988. The Commission also
received an undated offer to lease, with Mr Smith’s signature as lessee
witnessed by Ms Lennen-Wood, accepted by the lessors. The offer was
accompanied by a deposit in the sum of $1,000.00, receipt of which was
acknowledged on 25 August 1988. It was also accompanied by two business
references, one from Dr Bradshaw on the letterhead of the Mayor of Wanneroo
dated 4 April 1988 and the second from Mr Harman dated 8 August 1988.
Mr Lynes could not remember any details of the payment. The offer to lease
was conditional upon the offeror obtaining all necessary statutory approvals to
operate the lunch bar by 31 August 1988. Mr Lynes said that time limit was
later extended to 30 September 1988.
13.2.5
Ms Borserio said that on 8 August 1988 she wrote out a cheque in
the sum of $1,000.00 drawn on the account of Silkwood Nominees Pty Ltd, one
of Dr Bradshaw’s companies. Both Ms Borserio and Dr Bradshaw said that at
the time Ms Borserio was responsible for maintaining Dr Bradshaw’s accounts
and generally attending to the financial running of his practice and some
aspects of his personal affairs. Dr Bradshaw said she was completely trusted
in this task to the extent that he would sign 20 or 30 blank cheque forms from
time to time to enable her to pay accounts without the need to refer to him. The
Commission is aware from other lines of inquiry that Dr Bradshaw’s financial
record keeping was loose at best, and the evidence in this line of inquiry was to
a like effect.
13.2.6
Ms Borserio said she knew which entity was responsible for each
of Dr Bradshaw’s various undertakings but if there was insufficient money in
one account to meet a liability she would simply write a cheque from another
account that was in funds. She said she sometimes did not draw her wages
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when money was low and, on other occasions when she needed money, would
draw a cheque in advance. Ms Borserio said Dr Bradshaw would not
necessarily be aware of these activities.
Dr Bradshaw’s accountant,
Mr Lawrence Fowler, said he was aware he needed to consult Ms Borserio if he
had any queries or problems with respect to Dr Bradshaw’s accounts or
financial affairs.
13.2.7
Ms Borserio said she wrote out the Silkwood Nominees cheque to
cash on 8 August 1988. She said she later cashed the cheque. In the butt she
wrote in blue ballpoint writing “R Lyons”. To this she added in black felt pen
“Dpt / W.S.Smith”. When the cash book for Silkwood Nominees was
subsequently entered up, the payment was entered by Ms Borserio as being for
“Legal Fees”. In the offer to lease the clause dealing with the deposit states
“(T)his offer to be also accompanied by $1,000.00 deposit. Lessee authorises
Lessor to apply such moneys to payment of Lessor’s solicitors costs and stamp
duty and for the Agreement for Lease and Lease ...”. The entry in the cash
book to the payment being for legal fees, while incorrect on any account, could
well refer to the deposit on the lease. While there is an almost three week gap
between the date of issue of the cheque and the date on the receipt it is clear
that the cheque was cashed and used to pay the deposit of $1,000.00 required
by Mr Lynes to accompany the offer to lease submitted by Mr Smith.
13.2.8
This 8 August 1988 cheque, which is of some significance to the
issues to be decided in this line of inquiry, does not appear to have been
produced to or taken into account by Mr Kyle in 1992.
13.2.9
By letter to the “City Clerk”, dated 1 August 1988, Mr Smith
applied to the City of Wanneroo for approval to operate a lunch bar from Unit 2,
Wanneroo Trade Centre, 627 Wanneroo Road, Wanneroo. Mr Smith set out a
number of reasons why he thought a lunch bar would be viable in that location
and referred to a possible problem with the amount of car parking available.
He expressed his belief that the problem would be overcome by the extent of
adjacent parking. Mr Smith renewed his application by undated letter to the
City Planner, Mr Drescher, which is stamped as received on 17 August 1988.
In that letter Mr Smith again made reference to the availability of adjacent car
parking.
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13.2.10
The matter came before the Town Planning Committee at its
meeting on 14 September 1988. Mr Drescher’s report on the application
recommended refusal of the application because:
“1.

it is contrary to the intent of lunch bars within industrial
areas;

2.

the Wanneroo Road location is considered inappropriate
due to the perceived inability of the development to
accommodate the type of traffic generated by a lunch bar
and the increased demand for parking space;

3.

the type of taffic and increased demand for parking space
would exacerbate the traffic hazard on Wanneroo Road.”

Mr Drescher explained that the City had a policy of not encouraging
commercial activity on Wanneroo Road in order to avoid the type of strip
commercial activity that had occurred on other major thoroughfares.
13.2.11
Dr Bradshaw was mayor of Wanneroo at the time and attended
the meeting of the Town Planning Committee on 14 September 1988 ex officio.
Councillor Sybil Roberts moved that the City Planner’s report be received and
the application be refused on the grounds stated by Mr Drescher. The motion
lapsed for want of a seconder. A second motion was moved by Councillor
King, seconded Councillor Bradshaw, to recommend to Council that the
application be approved subject to usual conditions and that Council exercise
its discretion to allow a reduction in the number of car parking bays required in
this instance. That motion was carried.
13.2.12
It is obvious from the fact that Dr Bradshaw seconded the motion
to approve the application that he did not disclose a pecuniary interest and,
further, participated in the resolution of the matter. At its meeting on
28 September 1988, on the motion of Councillor Cooper, seconded Councillor
King, Council accepted the recommendation of the Town Planning Committee
and resolved accordingly.
There is no indication in the minutes that
Dr Bradshaw disclosed a pecuniary interest in the matter.
13.2.13
It is evident from the documents that organisation of the lunch bar
then proceeded, much of it at the instance of Ms Lennen-Wood. Mr Smith said
he understood Ms Lennen-Wood to be an estate agent working for Summit
Realty. He said he was not aware at that time of any relationship between
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Ms Lennon-Wood and Dr Bradshaw but he was aware they knew each other.
He described Ms Lennen-Wood’s role as follows:
“Can I just clarify her role with you? We have touched upon this
already but was she essentially regarded as your agent for the
purposes of setting up this lunch bar?---Definitely.
She was doing - what - most of the running around, organising?--She was doing most of the footwork, in much the same way you
have in a normal residential sale where I would be a conjunction
agent and I would do all the running around, settlements, and
chase that up.
But she was involved from the very early stage in terms of
identifying the property?---Mm.
She was involved in the council application stage with you?---She
followed it right through and assisted right through.
All the way through to the fit-out of the premises?---Yes.
All right. And I think she then left the country. Is that what
happened?---I believe so. I mean, I thought even with the fit-out
she might have even be getting some sort of commission through
basis, I mean, because she was eager to help and so forth but
that's not unusual for a conjunctional agency that everything works
right through.”
13.2.14
The extent of Ms Lennen-Wood’s involvement can be gauged
from a letter Mr Smith wrote to Mr Lynes advising that she had gone overseas
and was no longer acting as his agent. Mr Smith advised Mr Lynes that
Ms Lennen-Wood had inadvertently taken the “Lunch Bar papers” with her and
that they had been lost in return transit. Mr Smith asked that Mr Lynes type up
and itemise for him “the costs that have been paid as at 1st April, 1989”.
13.2.15
Ms Borserio said that problems arose with her intention to borrow
the money for the lunch bar from her father. She said that because he had to
make arrangements to make the money available she felt she was putting him
out. Ms Borserio said there was also some animosity at the idea from her
brothers. She said she decided to look around for alternative sources of
finance. Ms Borserio said she went to her bank, the National Australia Bank at
Innaloo, and asked to borrow $50,000.00 but was refused. She then spoke to a
credit society but, while they were more receptive, she regarded their interest
rate as too high. Ms Borserio said at the time she was making these inquiries
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the lease was already signed up so she felt she had to act quickly. She said
she then decided to ask Dr Bradshaw to lend her the money she needed.
13.2.16
Ms Borserio said she could not recall having spoken to
Dr Bradshaw about the lunch bar before she approached him to lend her the
money. In the light of her experience and her need for Dr Bradshaw’s
assistance with the Mosey Street lunch bar venture during the previous year,
that evidence is difficult to accept but I do not think much turns on the point.
Ms Borserio said Dr Bradshaw agreed to lend her around $50,000.00 as and
when it was required. There was no mention of interest nor of a time for
repayment. Ms Borserio said she did not know when the lunch bar was
approved by the Council but it was before she approached Dr Bradshaw to lend
her the money. She said it was about December 1988 when she asked him for
the loan, which was well after the matter had been through council and
approved.
13.2.17
Dr Bradshaw said he knew about the lunch bar proposal before
the matter went before Council. He said he had brief discussions about it with
Ms Borserio beforehand and was aware it was an application in which she was
involved when it came before the Town Planning Committee and Council. He
said he saw the application as straightforward and approval as automatic and
there was consequently no need for preliminary discussion. Dr Bradshaw said
he had no knowledge whatever of the cheque for $1,000.00 from Silkwood
Nominees Pty Ltd dated 8 August 1988. He said Ms Borserio approached him
after Council approval to run the lunch bar had been granted, asking to borrow
$50,000.00. Dr Bradshaw said Ms Borserio told him she was having a few
problems with her family but could not remember much about the discussion.
He recalled there was no specific discussion about repayment except that once
the business was up and running she would refinance it and pay him back.
Dr Bradshaw agreed there was no security and no provision for interest. He
agreed there was a risk in lending the money but said he knew that
Ms Borserio’s father would bail her out if need be. He said he was conscious of
losing out on interest but thought he would not lose overall because of tax
considerations. Since Dr Bradshaw maintains that the loan to Ms Borserio was
personal that view is clearly untenable.
13.2.18
Dr Bradshaw said he was aware the loan was generous because
it was intended to be. He expressed his attitude to the loan as follows:
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“... (T)his wasn't a normal loan. I had a particular affection for the
lady. I was trying to close my business up. She had worked for me
for - well, since she left school for about 14 or 15 years. She had
nowhere else to go at that point in time and she was looking to start
some business. She always thought she would like to, and I was
prepared to encourage her to get into that business. Now, as I
repeat, I didn't consider not charging interest a cost to me for those
reasons. I had the money in the bank at the time and I was
prepared to do that just to help her. So it wasn't the normal loan
and it wasn't done under normal financial circumstances.”
13.2.19
The loan is shown in the books of Silkwood Nominees Pty Ltd as
being to W Smith and D Borserio. The company journal, handwritten by
Mr Fowler, shows an entry for 30 June 1989 “Loan, W Smith and D Borserio Chevy’s” and the amount at $53,638.77. The company’s general ledger for the
financial year and the balance sheet as at 30 June 1989 show similar entries.
The Commission also received a document, typed on Dr Bradshaw’s personal
letterhead, headed “Lunch Bar, Money Lent to Mr Wayde Smith”. There
followed a list of expenses totalling $53,640.22, a note that the money was paid
from Silkwood’s account, reference to $10,000.00 for the running of the lunch
bar and a note that the $10,000.00 was borrowed on Dr Bradshaw’s Mercantile
Card. The single sheet has a note on one corner in Mr Fowler’s handwriting. I
note that the list of expenses does not include $1,000.00 for the deposit on the
lease. It is apparent from the books of account that Dr Bradshaw advanced
more than the $50,000.00 he said was originally contemplated.
13.2.20
Evidence from Mr Fowler was to the effect that the amount of the
loan monies outstanding to Mr Smith and Ms Borserio appeared in the balance
sheet of Silkwood Nominees Pty Ltd for 30 June 1990 and again at 30 June
1991 at $104,921.00. According to Mr Fowler the $104,921.00 included other
monies borrowed by Mr Smith from Dr Bradshaw, the amount attributable to the
Chevy’s loan being approximately $83,000.00. That sum was paid back
progressively from a number of sources, including commission earned by
Mr Smith in real estate transactions, until it stood at approximately $23,000.00.
Ms Borserio said she eventually paid Dr Bradshaw $20,000.00 on his return
from overseas. She wrote Dr Bradshaw a very formal letter in which she stated
her belief that the cheque for $20,000.00 she enclosed represented full
payment of the outstanding debt. In any event, Dr Bradshaw said he accepted
that the loan has been repaid in full.
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13.2.21
The lunch bar itself was not a success. After failing to make a
profit at any point, the business was sold for $28,000.00 in June 1990. The
Agreement to Purchase a Business form was originally signed with Mr Smith
only shown as vendor. Ms Borserio’s name was subsequently added as a
vendor before the document was stamped. The sale price represented a
significant capital loss for the vendors.
13.3

Dr Bradshaw’s Participation in the Council Decision

13.3.1
Dr Bradshaw does not dispute that he participated fully in the
resolution of Mr Smith’s application for approval to operate the lunch bar when
it came before the Town Planning Committee and Council in September 1988.
He said he disagreed strongly with the reasons for rejection put forward by
Mr Drescher and believed the application should be approved. Dr Bradshaw’s
position was that he was entitled to promote the application, which he knew to
be effectively for his office administrator and close friend Ms Borserio, in the
same way he would for any other ratepayer whose application was deserving of
support. He said he did not disclose a pecuniary interest because he was not
legally obliged to do so since he had no pecuniary interest. Dr Bradshaw
considered it most unlikely he discussed the matter with Mr Drescher before
the Town Planning Committee meeting on 14 September 1988. Quite apart
from the question of a pecuniary interest, I do not accept that Dr Bradshaw was
entitled to treat Mr Smith and Ms Borserio’s application as no different from any
that of any other ratepayer. I shall return to that issue below.
13.3.2
There seems little doubt that Dr Bradshaw promoted the
application vigorously.
Mr Drescher recalled being approached by
Dr Bradshaw before the Town Planning Committee meeting as follows:
“Prior to it coming before the committee, were you approached by
anybody in relation to this particular application?---Sometime
before the application was lodged, Councillor Bradshaw indicated
that he had a friend that would be putting an application in for a
lunchbar somewhere along Wanneroo Road and when the site
narrowed down to Calabrese I said to him, ‘Well, we have some
difficulty with that because we don't think a lunchbar would be
appropriate in that location’.
Was that the extent of what Councillor Bradshaw had to say?---At
that particular stage, yes.
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Did you speak to him on a number of occasions prior to the
meeting?---Prior to the meeting as I was walking up to the meeting
with all the files for the meeting we sort of met in the passageway
going to the meeting and he made some comment about, ‘It would
mean a lot to me’ or ‘mean a lot to my friend’ - something along that
basis - ‘if the application was approved’ and I said, ‘Well, we have
written a report we are opposed to it and we stay opposed to it’.
That was the extent of it as we walked - and then we entered the
room.”
13.3.3
Mr King said that both Ms Borserio and Dr Bradshaw asked him to
support Mr Smith’s application for approval to operate the lunch bar. He said
he was happy to help and did so by moving and supporting the motion for
approval. He said that some time after the approval was obtained Ms Borserio
gave him a bottle of Chivas Regal scotch and said”(T)hank you very much for
helping Wayde, Dave”. Ms Borserio denies categorically asking Mr King for
help or giving him a bottle of scotch. Ms Borserio repeated her previous
statement to the Commission that she had no time for Mr King then or now.
When asked whether she ever gave Mr King a bottle of scotch she replied that
she certainly did not and would not give Mr King the time of day.
13.3.4
Dr Bradshaw said he could not recall whether he asked Mr King
for his support but agreed he may have asked him to move the motion because
“as the mayor you can’t move things”. Mr Marwick recalls the matter being
fairly mundane and not attracting much debate. He said he imagined
Dr Bradshaw spoke in favour of the motion for approval but could not recall him
doing so. Mr Major said he did not discuss the motion before it came before
the Town Planning Committee but does not remember any details of the
meeting itself. Mr Cooper, similarly, cannot recall any particular debate about
the matter. He said he could see nothing to object to in the application and still
felt the same way.
13.4

Dr Bradshaw’s Interest in Chevy’s Lunch Bar

13.4.1
There is some evidence which supports the proposition that
Dr Bradshaw’s interest in the lunch bar was more than simply as financier of
the venture and that he had some form of proprietary interest. That evidence is
as follows.
(a)

Ms Lennen-Wood
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13.4.2
The Commission is aware from other evidence that Ms LennenWood had a close personal relationship with Dr Bradshaw. In the absence of
an involvement by Dr Bradshaw her role in assisting Mr Smith and Ms Borserio
in setting up the lunch bar business is difficult to understand. She not only
introduced the site to Ms Borserio but assisted Mr Smith with the lease, his
dealings with Council, his dealings with the firm that fitted out the lunch bar and
with setting up the business generally. According to Mr Smith she was not paid
by him or Ms Borserio for any of that substantial work.
(b)

Mrs Jocelyn Just

13.4.3
Dr Bradshaw’s daughter, Mrs Jocelyn Just, said that while she
was working in her father’s surgery he asked her whether she would like to
work in the lunch bar at weekends. She said he also asked her to approach
her sister to see whether she too would like work at Chevy’s. Mrs Just said that
while Dr Bradshaw was making that request he said to her “I really own the
lunch bar but Diana sort of owns it” or words to that effect. Dr Bradshaw denies
he told his daughter he owned the lunch bar. He said he told Mrs Just that
Diana Borserio was looking for someone to work there.
(c)

Mr Edward Melvin

13.4.4
Mr Edward Melvin, who is known as Ted Melvin, said he operated
a newspaper delivery round and knew Dr Bradshaw as his local doctor.
Mr Melvin said he was approached by Dr Bradshaw about supplying papers to
the lunch bar once it opened. He said Dr Bradshaw told him he wanted to sell
papers at a lunch bar he was going into with Wayde Smith. Mr Melvin said that
he did not have a clear recollection of all details of his conversation with
Dr Bradshaw but said there was no room for doubt that he said he was going
into the lunch bar with Wayde Smith. Dr Bradshaw denies he told Mr Melvin he
owned the lunch bar and said he did not know Mr Smith was involved in the
venture at that time. He said he recalled the conversation and that he asked
Mr Melvin to speak to Ms Borserio about putting papers into the lunch bar.
(d)

Mr John Bradshaw

13.4.5
Dr Bradshaw’s brother, Mr John Bradshaw, remembers visiting his
brother in Edgewater on a weekend some years ago. Mr Bradshaw said that in
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the course of that visit Dr Bradshaw took him to Chevy’s, which was closed at
the time. He said he believed they just went to have a look but he recalled that
Dr Bradshaw had a key. Mr Bradshaw did not remember what they did while
they were there.
(e)

Mrs Valerie Lockwood

13.4.6
Ms Valerie Lockwood said she managed Chevy’s for some time.
Ms Lockwood said she generally dealt with Ms Borserio and was told by
Ms Borserio that she and Mr Smith owned the lunch bar. She said she
wondered whether Dr Bradshaw was also involved as owner when she saw him
hanging pictures in the shop during one weekend. Ms Lockwood said that
when Ms Borserio later came into the shop she appeared surprised to see the
hung paintings. Ms Borserio said she asked Dr Bradshaw to hang the
paintings for her and to help with displays on occasions and would have given
him keys to enable him to gain access to the premises after hours. She said
Mr Smith is not an effective handyman so she asked Dr Bradshaw to help.
13.4.7
Ms Lockwood also said that the lunch bar was running at a loss.
She assumed Ms Borserio was aware of that but, she said, it did not seem to
concern her. That evidence is not consistent with a number of handwritten
notes from Ms Borserio to Ms Lockwood which were tendered in evidence and
convey both awareness and concern at the failure of the lunch bar to operate
profitably. Ms Lockwood also said that when she resigned from her position as
manager Dr Bradshaw telephoned to ask her why she was leaving and to ask
her how the business was going.
13.4.8
On the other hand, the manager of the lunch bar after
Ms Lockwood, Ms Gay Eversden, said she always understood that Ms Borserio
owned the lunch bar.
(f)

The Nature of the Loan

13.4.9
The manner in which Dr Bradshaw advanced money for Chevy’s
is most unusual for a loan situation. On 13 December 1988 $130,000.00 was
deposited in a National Australia Bank savings account in the name of
Silkwood Nominees Pty Ltd. Thereafter expenses for the setting up of the
lunch bar were withdrawn from that account, as required. The account was not
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exclusively used for transactions associated with Chevy’s but a number of the
withdrawals from the account have been identified as for that purpose.
Similarly, the use of Dr Bradshaw’s Mercantile Card to pay lunch bar expenses
is not a method of payment one would expect to be associated with a financier
advancing loan funds. To those fairly loose arrangements should be added the
fact that the loan went well beyond the original $50,000.00 envisaged, the lack
of any charge for interest and the lack of any defined time for repayment.
13.4.10
With someone other than Dr Bradshaw the looseness of the
financial arrangements could well be a compelling indicator of an interest in the
lunch bar which went beyond that of financier. The Commission has, however,
heard evidence on a number of lines of inquiry to the effect that Dr Bradshaw
did not have a bookkeeper’s approach to his financial records. He kept a great
deal in his head and was not concerned with details, in many instances
expecting Mr Fowler to sort everything out at the end of the year. While
Mr Fowler did say that in his experience Dr Bradshaw was a prudent person
who would always look for a return, he said he was not always cautious in the
way he went about making a profit. Mr Fowler did not think it strange, in the
circumstances, that Dr Bradshaw should have agreed to hand over $50,000.00
with no provision for repayment or payment of interest. As for the savings
account with ad hoc withdrawals for Chevy’s related expenses, the most that
can be said about it in isolation is that it was a very strange, amateurish, way to
do business, even between close friends.
(g)

Miscellaneous

13.4.11
There were several minor pieces of evidence which tended to
suggest proprietorship by Dr Bradshaw in the lunch bar, mostly hearsay and of
little weight. Ms Jody Rynski, another of Dr Bradshaw’s daughters, said she
had heard that her father owned the lunch bar. Mr Robert Wood said he
attended two Liberal Party meetings at Chevy’s around 1990 and 1991 and
recalled that the offer to hold the meetings there came from Mr Smith. He said
that when Dr Bradshaw was there he seemed to know where everything was
kept as though it was his own kitchen. Mr William Edwards, who said he lived
with Ms Lennen-Wood from mid-August 1989 to April 1990 also said she told
him that Wayde Smith and Wayne Bradshaw were partners in the lunch bar
with another lady.
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(h)

The $1,000.00 Cheque

13.4.12
Much more compelling is the evidence of the cheque from
Silkwood Nominees Pty Ltd dated 8 August 1988 in payment of the deposit
required on the lease. A number of aspects of that cheque were inconsistent
with it being part of a loan to Ms Borserio. First, it was not entered by
Ms Borserio in the primary records of Silkwood Nominees Pty Ltd as a loan. It
was entered as payment to Mr Lynes (misspelled as Lyons) for the deposit for
W S Smith. Later it was entered in the cash book as being for legal fees.
There is nothing in those records to suggest the cheque was part of a loan to
Ms Borserio.
13.4.13
Ms Borserio at first said the $1,000.00 cheque was in cash
because it was money owed to her for overtime. She said it was coincidental
that the amount owed to her just happened to be the same as was needed for
payment of the deposit. When she gave evidence on a second occasion
Ms Borserio retracted that answer and said the money could have been owed
to her for overtime but she did not really know what it was for. However,
Ms Borserio’s wages were generally paid from Yarra Nominees Pty Ltd, the
company which ran Dr Bradshaw’s medical practice. As I have noted, the
cheque was drawn on Silkwood Nominees Pty Ltd. Ms Borserio explained that
anomaly by saying that Yarra Nominees Pty Ltd must have been out of or low
on funds at the time so she took the money from Silkwood Nominees Pty Ltd. If
that were the case one would, of course, expect the entry on the cheque butt to
read “D Borserio, overtime” or something to that effect. Ms Borserio agreed
with Dr Bradshaw that he would not have known about the cheque for
$1,000.00 when it was paid. She said he might only have been told about it as
late as when the cash book was entered up, many months later.
13.4.14
On the other hand there is a considerable body of evidence to
suggest that Dr Bradshaw had no proprietary interest in the lunch bar, his
involvement being no more than financier. The evidence of Dr Bradshaw
himself, Mr Smith and Ms Borserio was to that effect.
None of the
documentation relating to the business has Dr Bradshaw named as an owner
or proprietor. The application to the Council for approval to operate the lunch
bar was in Mr Smith’s name and registration of the business name Chevy’s
Lunch Bar was in Mr Smith’s name initially but was later changed to add
Ms Borserio’s name. The lease and associated correspondence was in
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Mr Smith’s name. The application for an eating house licence for Chevy’s was
lodged in the names of Mr Smith and Ms Borserio. An application for an
overdraft facility for the business from the National Australia Bank was made in
the names of Mr Smith and Ms Borserio. The contract for sale of the business
initially showed Mr Smith only as vendor but that document also was later
amended to add Ms Borserio’s name. Correspondence with K Quip, the firm
that fitted out the lunch bar, was in the name of Mr Smith.
13.4.15
I am satisfied that Ms Borserio exercised day to day control over
the running of the lunch bar. She paid the wages of the staff and exercised de
facto supervision over their activities. The business of the lunch bar was later
taken over by a company called Metcalf Holdings Pty Ltd of which Mr Smith
and Ms Borserio were the directors and shareholders. Dr Bradshaw had no
interest in that company. The books of account of Silkwood Nominees Pty Ltd
show the money used to set up the lunch bar as a loan to Mr Smith and Ms
Borserio. Mr Fowler prepared for the Commission a summary of the accounting
evidence and an analysis which indicated that the total loan was $83,639.17 of
which $60,000.00 was repaid by Mr Smith. I accept that Ms Borserio some
years later repaid a further $20,000.00 as a final payment of the amount owing
after offsetting certain amounts she claimed to be owing to her by Dr Bradshaw.
13.4.16
There is, in fact, no documentary evidence to support the
contention that Dr Bradshaw’s interest in Chevy’s lunch bar was in some way
proprietorial other than the cheque for $1,000.00 of 8 August 1988. There is
solid evidence to support the proposition that Dr Bradshaw’s involvement in the
lunch bar was as financier only, as the three direct participants assert. In my
opinion the evidence which suggests that Dr Bradshaw had some proprietorial
interest, while far from insignificant in total, is insufficient to support a finding,
on a balance of probabilities, that he had such an interest.
13.5

The Extent of Dr Bradshaw’s Interest as at September 1988

13.5.1
As I have noted, Dr Bradshaw said that at the time Mr Smith’s
application for approval to operate the lunch bar came before the Town
Planning Committee, on 14 September, and before Council, on 28 September
1988, he had not yet been approached by Ms Borserio to lend her the money to
set up the business.
Ms Borserio’s evidence is to the same effect.
Dr Bradshaw asserted that, even if he had agreed to advance the funds as
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early as September 1988 he still would not have had a pecuniary interest he
was legally obliged to disclose. According to Dr Bradshaw, he would only have
had an obligation to disclose a pecuniary interest as financier of the lunch bar if
he was going to make a profit or loss on the venture. Since in his view he did
not stand to make either a profit or a loss then he had no such obligation.
13.5.2
I do not accept Dr Bradshaw’s interpretation of his disclosure
obligation. A “direct or indirect pecuniary interest” in the lunch bar in my view
includes an interest as the person advancing the funds for the venture.
Dr Bradshaw may have believed his money was ultimately secure and he may
also not have expected a return on his money but neither of those
considerations affect the proposition that, having advanced money for the
express purpose of being used to set up the business, he had a pecuniary
interest in the lunch bar. If Dr Bradshaw had that interest in September 1988
he had a legal obligation to disclose it to the Town Planning Committee and to
Council.
13.5.3
The only evidence of any substance that contradicts Dr Bradshaw
and Ms Borserio on the issue of timing is the cheque of 8 August 1988. If
Dr Bradshaw had, as the making of the payment suggests, begun advancing
funds to Ms Borserio for use in setting up Chevy’s as early as August 1988,
then he had a pecuniary interest which he should have disclosed in the council
proceedings in September. I have already noted the factors which tend to
suggest the cheque was part of the advance. Ms Borserio asserts that the
payment was of money owed to her, but she cannot now recall what it was for.
The several coincidences involved in that assertion do strain credulity
somewhat. The amount of the cheque and the manner in which it was entered
in the books is persuasive evidence that it was used to pay the deposit on the
lease for Chevy’s lunch bar. It is also difficult to understand why Ms Borserio
would have entered the transaction in the way she did if the payment was to
satisfy a liability to herself, as she asserts.
13.5.4
On the other hand, Ms Borserio has an explanation for each of the
coincidences and there is convincing evidence that the $1,000.00 taken by
Ms Borserio from Silkwood Nominees Pty Ltd on 8 August 1988 was not treated
as part of Dr Bradshaw’s advance. I have already referred to the undated
document, typed on Dr Bradshaw’s personal letterhead, which itemises the
loan funds, apparently for Mr Fowler’s purposes. The $1,000.00 deposit on the
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lease is not included. Nor does the payment appear to be included in any
subsequent accounting of the funds advanced. It is, of course, possible that
the failure to include the payment in the books of the company as part of the
loan was an oversight but I also have some difficulty with that notion.
$1,000.00 is not an insignificant sum and, given the way the payment was
described in the books, there does not appear to be any reason it should have
been overlooked if it was indeed part of the loan.
13.5.5
While the issue, once again, comes down to a matter of
reconciling conflicting evidence, I am not satisfied that the cheque for
$1,000.00 made out by Ms Borserio on 8 August 1988 was part of loan funds
Dr Bradshaw had agreed to advance for the purpose of setting up Chevy’s
lunch bar. I am satisfied the money was used to pay the deposit on the lease,
despite the fact that the receipt for that payment is dated almost three weeks
later. That is one coincidence I am not prepared to accept. As to the other
coincidence in the amount, it may be that Ms Borserio was not owed precisely
$1,000.00 by Dr Bradshaw at that time. She could have been owed more and
taken $1,000.00 then because that is the sum she needed for the deposit.
13.5.6
In assessing the responses of Ms Borserio and Dr Bradshaw
when confronted with the anomalies and apparent coincidences in the
evidence, I must also take into account the lapse of time. It is obviously difficult
for witnesses to remember details of matters that occurred nearly nine years
ago and their inability to satisfactorily explain some matters may in part simply
result from an understandable failure of memory. While it is true that a number
of witnesses had their memories refreshed by giving evidence to Mr Kyle in
1992, I am not prepared to find that any of them were deliberately attempting to
mislead the Commission.
13.5.7
I find there is insufficient evidence to establish that Dr Bradshaw
had a direct or indirect pecuniary interest in the matter of Mr Smith’s application
for approval to operate Chevy’s lunch bar when it came before the Town
Planning Committee, on 14 September, and the Council of the City of
Wanneroo, on 28 September 1988. There was, in consequence, no reason for
him to disclose any such interest in compliance with the requirements of
section 174 of the Local Government Act 1960.
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13.5.8
Dr Bradshaw may not have had a statutory obligation to disclose a
pecuniary interest but in my view he had a clear conflict of interest which he
was obliged to bring to the attention of his fellow councillors on both occasions.
The application under consideration was for the benefit of his office
administrator and close friend. That consideration would almost certainly affect
Dr Bradshaw’s view of the application and prevent him from bringing an
unbiassed mind to the matter. Even if it did not the perception that the
relationship, if known, had coloured his judgment and prevented him from
approaching the application from the point of view of what was best for the
community was inevitable and irresistible. I have discussed in chapter 35 my
view of the need for changes to the legislation to prevent councillors from
participating in deliberations in such circumstances. In my opinion a councillor
who participates in deliberations in a committee or on Council on a matter
which affects the interests of a relative, close friend or associate acts
improperly.
13.5.9
As Dr Bradshaw was not given an opportunity to respond to the
possibility of an adverse finding in connection with his failure to disclose his
relationship with Ms Borserio when her application came before council I am
not able to make any finding as to the character of that conduct.
13.6

Summary of Findings

13.6.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

There is insufficient evidence to establish that Dr Bradshaw had a
direct or indirect pecuniary interest in Mr Smith’s application for
approval to operate Chevy’s lunch bar when it came before the
Town Planning Committee on 14 September and the Council of
the City of Wanneroo on 28 September 1988.

(b)

There was, in consequence, no relevant interest for Dr Bradshaw
to disclose pursuant to section 174 of the Local Government Act
1960.
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MOSEY STREET LUNCH BAR
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14.1

Introduction

14.1.1
One of the matters dealt with by Mr Kyle in 1992, in the absence
of Dr Bradshaw, concerned allegations arising out of a development in 1987-88
on Lot 100, at the corner of Gnangara Road and Mosey Street, Landsdale,
(“Lot 100”) which included a lunch bar. It was alleged that Dr Bradshaw had an
interest in the lunch bar which he failed to declare on a number of occasions
when the matter came before the Council of the City of Wanneroo. The lunch
bar at the centre of those allegations has become known as the Mosey Street
lunch bar. It is not clear from Mr Kyle’s report, nor from any witness or
document before this Commission, just where the allegation first arose. In the
course of Mr Kyle’s investigation a further issue emerged, namely whether
Dr Bradshaw had been a party to a corrupt transaction with the developer, Ray
Paolucci Nominees Pty Ltd, through its principal, Mr Ray Paolucci.
14.1.2
In May 1994 Mr David King was questioned about this matter by
detectives but had little, if any, light to throw upon the central allegations.
Mr King said he would have supported Dr Bradshaw on the issue when it arose
in the Council if asked to do so by Dr Bradshaw. He said he knew nothing of
Mr Paolucci or his wife, Mrs Sylvia Paolucci, nor of their relationship with
Dr Bradshaw.
14.1.3
The allegations concerning Dr Bradshaw’s failure to declare a
pecuniary interest when the application to develop the Mosey Street lunch bar
came before Council, has been investigated pursuant to term of reference 1(a).
The allegation that Dr Bradshaw may have been involved in a corrupt
transaction with Mr Paolucci which arose in the course of the Kyle Inquiry has
been investigated pursuant to terms of reference 1 (c) and (d).
14.2

The Undisputed Facts

14.2.1
The evidence of the several people centrally involved in the
Mosey Street lunch bar development and sale differs markedly in many
significant respects. Since the events occurred in 1987-88, to a large extent
those differences are explicable by the effects of the passage of time on the
memories of the witnesses. It is consequently important to anchor those
aspects of the evidence which witnesses have found difficult to recall to a sub-
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stratum of established and undisputed facts. Since I have not been able to
accept the evidence of any witness as free from doubt on all aspects of the
central issues, the undisputed facts derive principally from contemporary
documents. Those facts are as follows:
14.2.2
At all times material to this investigation, Mr Ray Paolucci and
Mrs Sylvia Paolucci were the directors and shareholders of Ray Paolucci
Nominees Pty Ltd. On 29 September 1987 Ray Paolucci Nominees Pty Ltd
contracted to purchase Lot 100 for a purchase price of $105,000.00. The sale
and purchase was settled on 27 November 1987. Mr and Mrs Paolucci
purchased the land with the intention of developing it for commercial use as
warehouse units and a lunch bar. They engaged architects Faigen & Smit to
design a building for those purposes and to obtain the necessary council
approvals. On 16 October 1987 Faigen & Smit submitted to the Wanneroo City
Council an application for approval to construct warehouse units and a lunch
bar on Lot 100 in accordance with their design.
14.2.3
The application had the support of the Town Planner,
Mr Drescher. In a report to the Town Planning Committee dated 2 December
1987, Mr Drescher recommended approval of the application subject to
compliance with the Town Planning Scheme, the appropriate development
conditions and the applicant obtaining approval to commence development. At
its meeting, also on 2 December 1987, the Town Planning Committee agreed to
recommend to Council that the application be approved on the conditions
referred to by the Town Planner. On 16 December 1987, Council approved the
application, as recommended. The minutes do not record any councillor
declaring an interest in the matter or abstaining from voting, either in the
Committee or before Council. No dissent is recorded from the motions passed
in the Committee or by Council.
14.2.4
At some time prior to 8 February 1988, Councillor John Moloney
gave notice to Council of his intention to move a motion rescinding its
resolution of 16 December 1987 which approved the application by Ray
Paolucci Nominees Pty Ltd to develop a lunch bar on Lot 100. Councillor
Moloney also gave notice of his intention to move that the application for the
lunch bar be refused “on the grounds that it is considered an incompatible use
close to a fibre-glass manufacturing industry”. At its meeting on 8 February
1988, the Community Services Committee considered a report from the Chief
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Health Surveyor, Mr G A Florance, which advised of an objection to the
approval of the lunch bar received from Mr Arnold “Dumas”, which in fact
referred to Mr Arnold Dammers, the proprietor of a business called Fibre Furn
Pty Ltd. Fibre Furn Pty Ltd manufactured fibre-glass tanks for sale on premises
adjacent to Lot 100. Mr Dammers had not at that time been elected a
councillor of the City of Wanneroo. Mr Florance put Mr Dammers’ objection,
inter alia, in the following terms:
“Prior to re-locating in Landsdale, Mr Dumas advises that his
operations had been the source of complaints from surrounding
businesses. This was a contributing factor in re-locating to the
present site. Mr Dumas foresees the potential for the lunch bar
operators to initiate complaints against his company, possibly as
soon as they commence business.”
14.2.5
Mr Dammers was making what was, in effect, a pre-emptive strike
in anticipation of an objection to the operation of his business. Mr Florance
stated that, from discussions with the Environmental Protection Authority (the
“EPA”), he had established that fibre-glass manufacturers were a “common
source of complaint” from surrounding businesses and that food premises and
fibre-glass manufacturing in close proximity were incompatible. He made no
recommendation for action.
14.2.6
The minutes of the committee meeting on 8 February 1988 record
that a letter from Mrs Cheryl Edwardes, the solicitor acting for Mr Dammers,
was tabled at the meeting. The letter is reproduced in full in the minutes and
comprises a comprehensive case in support of Councillor Moloney’s rescission
motion. The Committee resolved to seek “a report to be presented to the
February meeting of Council on the legal ramifications of a lunch bar being
allowed or disallowed on (Lot 100)”.
14.2.7
The minutes of the meeting of Council on 24 February 1988
record the recommendation of the Community Services Committee and some of
the background to the issue. In response to the Committee’s request for a
report, they record the following advice from the Town Clerk:
“In response, Council’s Solicitor has expressed concern that
Council could potentially experience problems if approval for the
lunch bar is given.
Whether or not an action may succeed would depend on the
specifics of the particular case, but there appears to be a high
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probability that Council could face a claim that the approval was
granted negligently. The Solicitor is of the view that in the
prevailing circumstances, it would be legally unsafe to approve this
particular food bar.”
14.2.8
Councillor Moloney, seconded by Councillor Harrison, then moved
motions to rescind the previous approval and refuse approval for the lunch bar.
The motions were carried, with Councillors Bradshaw, Waters and Brian Smith
recording their dissent.
14.2.9
At its meeting on 11 July 1988, the Community Services
Committee considered a further report from the Chief Health Surveyor. In the
report Mr Florance noted that Council’s solicitors had advised the Council to
seek advice from the Health Department or the EPA as to their perceptions of
the problem and their suggestions for any long term solutions. Mr Florance
also stated that the solicitors had also advised that Council visit the lunch bar
premises to determine whether any interim measures were appropriate.
Mr Florance advised the Committee he had sought advice from both the EPA
and the Health Department but had only received a reply from the EPA. Based
on the advice received and a survey of businesses surrounding Fibre Furn Pty
Ltd, Mr Florance concluded that:
“... it would appear that the health of persons employed in
surrounding premises is not at risk. However, it is not impossible
for foods exposed during manufacture and offered for sale within
the factory’s area of influence to be contaminated by odours.”
14.2.10
The area of influence was said to be between 5 and 25 metres,
depending on meteorological conditions. Mr Florance recommended that
Council formulate a policy requiring all applications for development approval
which include the establishment of food premises in the vicinity of fibre-glass
manufacturing industries to be referred to the EPA for comment. A motion to
that effect moved by Councillor Bradshaw, seconded by Councillor Duffy, was
carried, with no recorded dissent. The Committee also resolved that Council
should write to the Health Department to express concern at the Department’s
failure to reply to Council’s request for advice.
14.2.11
At a meeting of the Town Planning Committee on 13 July 1988, a
motion moved by Councillor Bradshaw, seconded by Councillor Duffy, that the
Committee recommend to Council that it approve the establishment of a lunch
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bar within the development at Lot 100, was carried. At the meeting of Council
on 27 July 1988, the recommendations of both Committees were accepted.
Council resolved to formulate the policy and write the letter recommended by
the Community Services Committee and to approve the establishment of a
lunch bar on Lot 100. The approval was subject to the developer being made
aware of the contents of the letter from the Health Department and agreeing to
advise the lessee and subsequent lessees of the contents of the letter.
14.2.12
Thus, in summary, Council approved the establishment of a lunch
bar on Lot 100 on 16 December 1987, rescinded that approval on 24 February
1988 and reapproved it on 27 July 1988. Dr Bradshaw did not declare an
interest, nor did he abstain from voting, at any of the meetings he attended at
which the application for approval of the lunch bar was considered.
14.2.13
By a written agreement, on a pro-forma REIWA Agreement to
Purchase a Business, Mr Ian Carter and Mrs Patricia Carter agreed to
purchase from Ms Diana Borserio “(T)he goodwill of the Deli/Lunch Bar/Take
Away business now carried on by the Vendor at Unit 10 - (Lot 100)” for the sum
of $25,000.00. A stamp on the agreement disclosed that Summit Realty, with
R H Harman as licensee, was agent for the vendor. Mr Ron Harman had been
in business with Dr Bradshaw in the variously named real estate agency since
March 1985. Mr Harman conducted the business under his licence and
Dr Bradshaw provided the capital.
14.2.14
Mr and Mrs Carter paid the purchase price by way of two cheques
made out to Ron Harman Realty Trust Account, one for $2,500.00 dated
21 September 1988 and the second for $22,500.00 dated 26 September 1988.
Two cheques were subsequently paid out of the Ron Harman Realty Trust
Account, one, dated 27 September 1988 and crossed “not negotiable”, to
Mrs Paolucci in the sum of $15,000.00 and the second, dated 3 October 1988
and not crossed, to Ms Borserio in the sum of $10,000.00. The latter cheque
was cashed by a pharmacist, Mr Peter Cook, at the request of Dr Bradshaw.
14.2.15
By a lease agreement signed by the lessees, Mr and Mrs Carter,
on 21 September and the lessors, Mr and Mrs Paolucci, on 27 September 1988
the lessees took the lunch bar premises for a term of five years, with an option
to renew for a further term of five years, at an initial monthly rental of $1,083.33
per month. The lease agreement stipulated that the premises were let for use
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as a lunch bar. The premises, while built at that time, had not previously been
used as a lunch bar nor were they fitted out as a lunch bar.
14.2.16
It is against this background of undisputed facts that the differing
accounts of the principal witnesses must be assessed. After the evidence had
been taken there remained, essentially, two issues to be considered and
resolved. First, did Dr Bradshaw acquire a pecuniary interest in the Mosey
Street lunch bar in the relevant sense? If he did acquire such an interest in the
lunch bar what was the nature of that interest and when did he acquire that
interest? Secondly, was the purported sale of the lunch bar business a
legitimate transaction or was it a sham designed to conceal a payment by the
Paoluccis to Dr Bradshaw as a reward for assistance provided by Dr Bradshaw
to achieve the approval of the lunch bar by the Council? The chronology
established from the first inquiry is, of course, very relevant to the second.
14.3

Dr Bradshaw’s Interest in the Lunch Bar

The Statutory Provisions
14.3.1
In August 1995, the sections of the Local Government Act 1960
which dealt with the obligation of councillors and council staff to disclose an
interest in a matter were repealed and, by the same amending statute, new
provisions substituted. In 1988, the requirements, with respect to councillors,
were contained in sections 174 and 174B of the Local Government Act 1960.
The provisions that are material for present purposes are as follows:
(a)

By section 174(1), a person had an interest in a matter if he or a
person with whom he was closely associated had a direct or
indirect pecuniary interest in that matter.

(b)

By section 174(2), subject to a qualification not material here, the
section applied to all meetings of Council and its committees and
to all persons who were members of Council or a committee of
Council.

(c)

By section 174(3), any person to whom the section applied who
had an interest in a matter to be considered or discussed at a
meeting to which the section applied must disclose that interest by
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written notice to the clerk prior to the meeting or at the meeting,
as soon as practicable after commencement.
(d)

By section 174(4), a person who was liable to disclose an interest
was not to take part in the consideration or discussion of the
matter if a majority of the persons present determined by motion
that he not be permitted to speak.

(e)

By section 174(5), a person who was liable to disclose an interest
was not to vote on the matter unless a majority of the persons
present determined by motion that the interest the person had
was so trivial that it would not reasonably have been likely to
influence his vote or was shared in common with so many others
in the district or municipality that the interest would be unlikely to
effect the way he would be likely to vote.

(f)

By section 174(11), a person who contravened a provision of
section 174, committed an offence unless he could prove that he
did not know the matter in which he had an interest was to be
considered, discussed or voted on at the meeting or that, at the
material time, he did not know he had the interest. The penalty
provided was a $5,000.00 fine or three months imprisonment or
both.

Dr Bradshaw had been a councillor for a number of years.
He also
demonstrated in his evidence a good knowledge of the statutory requirements.
I am satisfied that Dr Bradshaw was aware of the gravamen of those provisions
at all material times.
Dr Bradshaw’s Role
14.3.2
Mrs Nola Bradshaw told the Commission that in 1988 she and her
sister were interested in acquiring a lunch bar business. At the time, she and
her husband, Dr Bradshaw, were still together. They separated in late 1988
and subsequently divorced.
Mrs Bradshaw said she had spoken to
Dr Bradshaw about the possibility of investing in a lunch bar some time before
the Mosey Street opportunity arose. She said Dr Bradshaw had even looked at
possible premises with her sister. Mrs Bradshaw recalls becoming aware from
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her husband that there were premises available for a lunch bar at Lot 100 and
that he advised her to “go and have a talk to Ray Paolucci”. She said she and
her sister went to speak to Mr Paolucci at his wrought iron factory in Gnangara
or Wangara about the possibility of leasing the premises for a lunch bar. She
did not remember any details of the conversation but recalled that she
concluded by advising Mr Paolucci she would discuss the matter with her
husband “and that Wayne would probably get back to him”.
14.3.3
Mrs Bradshaw said she believed she had no discussion with
Mr Paolucci about a payment for the right to take the lease. She thought that
was raised later when Dr Bradshaw told her Mr Paolucci wanted $15,000.00.
Mrs Bradshaw also thought her husband said Mr Paolucci described the
requested payment as “key money” and that Dr Bradshaw thought the amount
was too much. Mrs Bradshaw said the matter did not go any further because
Dr Bradshaw then told her the lunch bar would not be permitted by the
Wanneroo council “because the Health Department wouldn’t licence it, or
whatever it is they have, because there was a fibreglass factory behind it and
they would consider that a health risk, so he said it wasn’t going to be passed
through Council because of that”. Mrs Bradshaw said she then thought no
more about it until much later, after she and Dr Bradshaw had separated, when
Mr Harman advised her that the lunch bar had in fact gone ahead. She said
that when Mr Harman told her “Diana and Wayne” had taken it she was angry
because she had really wanted the business.
14.3.4
Mr Paolucci told the Commission he is a property developer with
26 years experience, having been involved in property dealing since he was
20 years old. He said that almost immediately after he received initial approval
to proceed with the development, in December 1987, he placed an advertising
sign on the vacant Lot 100 inviting expressions of interest in leasing the units to
be constructed. He said he received “ a range of calls” from “interested lunch
bar operators” in response to the advertisement and that Dr Bradshaw was one
of those callers. Mr Paolucci said he had not had anything to do with
Dr Bradshaw prior to the telephone call but knew who he was. Mr Paolucci
said that as far as he was aware he did not receive a call from Mrs Pat Carter
at or around that time but agreed she may have called and he did not know
who she was. He said he was not contacted by Ms Diana Borserio at any
stage. The significance of Mr Paolucci’s evidence in relation to these contacts
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from Dr Bradshaw, Mrs Carter and Ms Borserio will become apparent later in
this chapter.
14.3.5
Mr Paolucci said that when Dr Bradshaw telephoned he told
Mr Paolucci he had seen the sign and “he was interested in the lunch bar for
his wife and some other woman, I think he said, or someone else”. He said
Dr Bradshaw asked him what the terms of the lease would be and that he
advised Dr Bradshaw the cost was “$15,000.00 for the business opportunity of
the lunch bar” and details of the term and rental. Mr Paolucci denied the
$15,000.00 sought was key money and insisted, through a vigorous
examination on the question, that the money was sought in consideration for
the business opportunity. He described Dr Bradshaw’s response in the
following terms:
“Dr Bradshaw, when you told him that the business would cost
$15,000, what was his response to that?---Dr Bradshaw was very
happy with the concept. When I explained to him the 15,000 for
the business opportunity, the 1,000 and something dollars a month
rent, the five plus five, he was very pleased. He said, ‘I will take it.
I'm very happy with it and I will talk to my wife and the other people’
and, yes, he gave me an undertaking there and then. Yes.”
14.3.6
Mr Paolucci said he regarded himself as committed to leasing the
lunch bar premises to Dr Bradshaw, or his nominee, after that telephone
conversation. He said he did not confirm the agreement in writing, being
content to rely upon what he perceived to be Dr Bradshaw’s standing as “a
local doctor and a well respected person in the community”. No documentary
evidence of that agreement was produced to the Commission. Mr Paolucci did
not recall having subsequently attended a meeting with Mrs Bradshaw and
another person.
14.3.7
Mr Paolucci was advised of the Council’s revocation of approval
to develop the lunch bar by letter from the Town Clerk dated 18 March 1988.
He said he did not then advise Dr Bradshaw that their “deal was off” because
he did not know what was going on and did not want to lose a potential tenant
before he knew the facts. He said he did not take the notification of refusal
seriously because he thought the objection was “quite absurd”. Mr Paolucci
said he first contacted Councillor John Moloney, who was a neighbour, but he
also spoke to Dr Bradshaw who explained to him that the letter was not a
problem because the reasoning for it did not make sense and “the Council
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would take care of it”. He recalls a meeting with Dr Bradshaw at his surgery to
discuss the approval of the lunch bar by the Council.
14.3.8
Mr Paolucci also recalls attending a council meeting where
reapproval of his application was considered. Mr Paolucci said he was allowed
to speak for a short time but was then cut off. He said he spoke to
Dr Bradshaw during a break in the proceedings and was again assured that the
matter would be resolved. While Mr Paolucci is not certain which meeting it
was he attended it is fairly clear from all his evidence that it was the meeting at
which the rescission motion was passed, on 24 February 1988. He recalls that,
at the time, his commitment to lease the lunch bar premises to Dr Bradshaw or
his nominee was in place. In relation to the timing of his discussions with
Dr Bradshaw, Mr Paolucci gave the following answers:
“You hadn't discussed the approval with Dr Bradshaw prior to
that?---No, it was already approved.
It was already approved?---Yes.
But you had never discussed with Dr Bradshaw anything to do with
council approvals before that notice of objection was lodged?---No.
There was no reason to.
I want to just ask you, are you sure that your discussions with
Dr Bradshaw about taking on a lease of the premises didn't occur
until after you had contacted him when you first experienced
problems in relation to the lunch bar?---No. We discussed it after I
put the sign up after I got the approval.”
14.3.9
Mr Paolucci said Mr Harman rang him after he first spoke to
Dr Bradshaw, before the objections to the lunch bar arose. Mr Paolucci said he
understood Mr Harman to be the real estate agent representing Dr Bradshaw.
He said he met Mr Harman a number of times in connection with the lease of
the premises and the sale of the business opportunity. Mr Paolucci said that at
some point after the reapproval in July 1988 Mr Harman told him Dr Bradshaw
intended to onsell the lunch bar business. He was then asked:
“When you heard that Dr Bradshaw was going to onsell it, did you
have any difficulty with that?---I questioned it with Ron Harman. ...
What did you question about it?---I questioned that he was buying
it. He hadn't even opened the doors and he was onselling it and I
said to him, ‘Is that normal?’ He reassured me, saying, ‘It's a
normal procedure. People buy businesses, and they sell them.

614

They buy options and they sell them. There's not a problem.’ I
said, ‘Okay, it's fine by me so long as I have my tenant and the
whole thing is finalised.’ Whether it's his wife or someone else, it's
irrelevant.”
14.3.10
Mr Paolucci said he wondered about the fact that Dr Bradshaw
was purporting to sell the business when he had not even taken possession but
he was assured by Mr Harman that the two transactions would be settled on the
same date. That is not, of course, what occurred. The Carters and
Ms Borserio signed the contract to purchase the business on 21 September
and the Carters paid the purchase price on 21 and 26 September 1988. The
$15,000.00 paid by Dr Bradshaw to the Paoluccis was not paid until
27 September 1988. The transaction between the Paoluccis and Dr Bradshaw
was not documented in any way other than by the cheque from the Ron
Harman Realty Trust Account to Mrs Paolucci.
14.3.11
Mr Paolucci said that when he heard from Mr Harman that
Dr Bradshaw or whoever he represented intended to on-sell the lunch bar he
telephoned Dr Bradshaw. He said he did not ask Dr Bradshaw the amount for
which he would be selling the lunch bar because he believed it was not his
place to do so. He said there was still no mention of Ms Borserio; at that time
he still believed Dr Bradshaw was acting for his wife and another woman.
Mr Paolucci said he had no dealings with Ms Borserio and cannot recall
hearing her name before the Kyle Inquiry in 1992. He said he spoke to
Mr Harman a couple of times later when he became concerned that he had no
lease for the premises. He said Mr Harman told him people by the name of
Carter were going to take the lunch bar. He said Mr and Mrs Carter came to
visit him at his home to discuss the terms of their lease.
14.3.12
Mr Paolucci said that at the time the payments were made he was
not aware additional monies were paid by the Carters to Dr Bradshaw. He said
he always believed it was Dr Bradshaw or whoever he represented who had
paid him the $15,000.00. When Mr Paolucci was asked whether Dr Bradshaw
had ever done him any favours on Council he replied “(N)o, there were no
favours to do”. Under cross-examination by Dr Bradshaw Mr Paolucci gave the
following answers:
“Fine, but do you agree that at no stage was there ever discussion
between you and me about any financial rewards for me or benefits
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to me for helping you restructure the application for the lunch bar?--Definitely not.
Right, thank you. Have you ever offered me any money or
inducement to help you do that?---Absolutely not, Doctor.
Did you feel you needed to offer me or anyone else any
inducement to obtain your legal rights to get the approval?---It
wasn't necessary. There was no need. I would never do that.”
14.3.13
Mr Paolucci gave his evidence in a direct, unequivocal fashion.
He did not contradict himself in any way that affected his credibility and his
account was essentially consistent with a statement he had made to police
officers in May 1994, his evidence to the Kyle Inquiry in 1992 and the
objectively established facts. While Dr Bradshaw is correct when he submits
that Mr Paolucci’s account conflicts with the evidence of others on a number of
points such conflicts have been a feature of this line of inquiry. I do not accept
Dr ,Bradshaw’s further submission that I should, because of those conflicts,
discount Mr Paolucci’s evidence entirely.
14.3.14
Mrs Paolucci recalls being told by her husband that Dr Bradshaw
rang in response to the advertising sign they had placed outside Lot 100.
When it was put to Mrs Paolucci that she told the Kyle Inquiry in 1992 that
Dr Bradshaw had told Mr Paolucci that Diana Borserio of Scarborough was to
take the lease, she said Mr Kyle had introduced Ms Borserio’s name. She said
she was told Dr Bradshaw had inquired for his wife and another person. When
Mrs Paolucci was pressed as to what she had told Mr Kyle she said “... from my
recollection it is that it was Mrs Bradshaw and another partner, which I believe was Miss
Borserio, then it was a Borserio and another partner, and then thirdly it was a Mrs
Carter.” Later Mrs Paolucci said she did not recollect the name Borserio until after she
spoke to Mr Kyle and “then we established that’s possibly who it was”. Mrs Paolucci
recalls that Dr Bradshaw made contact about the lease before the rescission of Council
approval question arose.

14.3.15
Mrs Paolucci said that in August or September 1988, Mr and
Mrs Carter came to see her and Mr Paolucci to discuss the lease; that is, about
one month before the lease was signed. When asked how the Carters were
introduced to them, she said she believed “we were just told that they were
taking the lease instead of the previous Borserio and partner”. Mrs Paolucci
saw the transaction between the Carters and Ms Borserio as the sale and
purchase of “an option to purchase the lunch bar”. With respect to the
616

$15,000.00 she and Mr Paolucci were charging she said “we were selling them
the idea of the lunch bar, of being able to have the premises - or be able to
commence a business there as a lunch bar”.
14.3.16
Mrs Paolucci agreed Ms Borserio never had a lease over the
premises and never went into possession. She said the first she heard of
Mr and Mrs Carter paying $25,000.00 for the “business” was some months after
the lease was signed, when she went to collect the rent. She said she had
always understood the figure to be $15,000.00.
14.3.17
Mrs Diana Smith (nee Borserio) told the Commission she first
heard about the Mosey Street lunch bar from Mr Ted Melvin, a newsagent who
delivered newspapers to Dr Bradshaw’s surgery where she worked. She said
she was working for Dr Bradshaw in his surgery as office administrator at the
time. Ms Borserio said that while the relationship between herself and
Dr Bradshaw had at an earlier time been personal, during the period they were
involved with the Mosey Street lunch bar the relationship was no more than
employer-employee, though they were friends. Mr Melvin, after agreeing he
had told the Kyle Inquiry in 1992 he could not recall the incident, confirmed
Ms Borserio’s evidence that he had mentioned the availability of premises for
use as a lunch bar on Lot 100 to her in the course of a visit to Dr Bradshaw’s
surgery. He said the Kyle report had jogged his memory.
14.3.18
Ms Borserio could not recall precisely what she did after learning
of the lunch bar opportunity from Mr Melvin but she did recall that at one point
she telephoned the City and went to look at the site. She said she was
interested in acquiring the lease of the lunch bar and telephoned Mr Paolucci to
inquire. Ms Borserio could not recall any details of the conversation and was
not certain whether she gave Mr Paolucci her name. She did not recall
Mr Paolucci mentioning a payment or premium required to secure the lease.
Ms Borserio said that after speaking to Mr Paolucci she spoke to Dr Bradshaw
about the lunch bar. Ms Borserio did not recall what she said to Dr Bradshaw
but she remembers he then telephoned Mr Paolucci. She did not recall
whether she or Dr Bradshaw initiated that telephone call but she presumed he
was calling Mr Paolucci in relation to her interest in the lunch bar because she
had spoken to him about it. She said Dr Bradshaw told her that, on her behalf,
he had made a commitment with Mr Paolucci to lease the premises.
Ms Borserio said Dr Bradshaw did not mention his wife in connection with the
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lease of the lunch bar. She said she was not contemplating taking on the lunch
bar in partnership with Dr Bradshaw or anyone else.
14.3.19
Ms Borserio was not certain whether or not she ever saw
Mr Paolucci or whether she ever spoke to him again. She believed all further
dealings with Mr Paolucci were through Dr Bradshaw or Mr Harman.
Ms Borserio can recall receiving some documents at the surgery and signing
something to do with the lunch bar but she could no longer recall what the
document was or the circumstances. She was then asked:
“What happened after that, to the best of your knowledge?---Well, I
don't know what sequence it is, but it was taking a fair while to - for
anything to happen, and I mentioned that to Dr Bradshaw and he
said, ‘There's a few problems, but don't worry’ and then the longer
it took the - I started to change my mind and thought perhaps that
wasn't really the location that I wanted and the sort of area that I
wanted, and that, so I decided that if I could, I didn't want to be
involved with it any more.”
14.3.20
Ms Borserio said she then told Dr Bradshaw she was having
second thoughts about the lunch bar. She said “(H)e wasn’t very happy about
it because he said the commitment had already been made”. Ms Borserio is
not sure whether she asked Dr Bradshaw for help or whether he offered it but,
either way, he told her to leave the matter with him and he would sort it out.
14.3.21
Ms Borserio then remembers speaking to Mrs Carter about the
lunch bar. She thought Mr Harman had, at that time, arranged for Mrs Carter to
purchase the lunch bar. Ms Borserio recalls the telephone conversation with
Mrs Carter being very unfriendly. She said Mrs Carter called her an idiot and
“went right off”. She recalls telling Mr Wayde Smith that she had spoken to
Mrs Carter and describing Mrs Carter in most uncomplimentary terms. She
could not recall discussing the price of the business with Mrs Carter.
Ms Borserio said she only learned that Mr Smith had subsequently telephoned
Mrs Carter when she attended the Kyle Inquiry and could not recall speaking to
Mrs Carter again. In fact, Ms Borserio said she believed she did not speak to
Mrs Carter a second time.
14.3.22
Ms Borserio said the next thing she recalled was receiving from
Dr Bradshaw an envelope containing $5,000.00 in cash. She said at first that
she did not recall knowing what the money was for but later said she had
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presumed it had something to do with the lunch bar. Ms Borserio said she did
not know why the amount was $5,000.00 or that it was part of a larger payment.
She said she did not ask any questions. She did not think Dr Bradshaw told
her he had received any money and could not recall whether he told her the
Paoluccis had received money. Ms Borserio was somewhat confused about
whether Dr Bradshaw had mentioned a fee payable to Mr Paolucci. She said
“(H)e mentioned something about it, but I can’t recall whether he mentioned a
fee or not”.
14.3.23
It was put to Ms Borserio that she had told Mr Kyle in 1992 she
had not involved Dr Bradshaw in the lunch bar negotiations with Mr Paolucci
until after she had second thoughts about proceeding. She agreed she had
done so but explained the discrepancy by saying her recollection had improved
since she gave evidence before Mr Kyle and she had been reminded of “things
that happened” from reading more of what had occurred in the newspaper and
elsewhere. Ms Borserio was also shown a copy of the Paoluccis’ standard form
lease, as signed by Mr and Mrs Carter, and did not recognise having seen a
similar document before. She did not even recognise or recall the agreement
for the sale of the lunch bar she signed on 21 September 1988 but agreed her
signature was on the document. Ms Borserio could not recall cashing a cheque
for $10,000.00 with Mr Cook, though she did recall taking envelopes to
Mr Cook for Dr Bradshaw, on occasions.
14.3.24
Ms Borserio was also shown a typed document which set out a
number of details about the proposed lunch bar at Lot 100 and a message,
which appears to be to the Carters, as follows:
“PLEASE NOTE
1.

I have checked about the reduction in Rental Payments at
the commencement of the lease, however unfortunately this
was not agreed to.

2.

I will contact you on Monday 5th September regarding an
accurate amount on the outgoings, as Ray Paolucci is in the
process of moving offices at the moment and the details
won’t be available until then. With that I will forward you a
copy of the lease Agreement”

14.3.25
The memorandum is signed “Diana Borserio”, with a flourish.
Ms Borserio confirmed her signature. The document strongly suggests that
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Ms Borserio had a much greater involvement, at least in the sale of the
business to the Carters, than she has admitted to the Commission; namely, one
unsatisfactory telephone conversation with Mrs Carter. Ms Borserio said she
did not recall the document.
14.3.26
The Commission also received a copy of a handwritten letter from
Dr Bradshaw to Mr Harman which contained instructions on matters to be
attended to in Dr Bradshaw’s absence between 21 August and 5 September
1988. The letter included instructions concerning the settlement of the lunch
bar transaction and included the words: “Diana has the name of a potential
buyer of the Wangara Lunch Bar Lease ...”. Whether or not Dr Bradshaw was
aware of the buyer’s identity, the letter adds further weight to the suggestion
that Ms Borserio was involved in at least the mechanics of the sale to Mr and
Mrs Carter.
14.3.27
Dr Bradshaw said he first became aware of the Mosey Street
lunch bar when Ms Borserio mentioned to him, “in passing”, that she was
interested in the lease. Dr Bradshaw said that at the time he had the
impression Ms Borserio had already talked to Mr Paolucci and made a
commitment. He said Ms Borserio had not actually entered into a lease at that
time but she was proposing to do so. Dr Bradshaw said he was present when a
lease was eventually dropped into his office, he thought by Mr Paolucci himself.
He said he could remember Ms Borserio saying that a lease had been
delivered and presumed she had signed it but he did not actually see her do
so. He said Ms Borserio was not, at that point, asking him for help or wanting
him to do anything in connection with the lunch bar but he then went to look at
the site and saw the advertising sign. Dr Bradshaw said there was no building
on the site at that time but the lunch bar had been approved by the Council.
14.3.28
Dr Bradshaw said he had not, at that time, either met or heard of
Mr Paolucci. He had heard Mr Paolucci’s evidence of an early discussion and
agreement to lease the lunch bar premises but said he did not remember it that
way. He did not, however, dispute Mr Paolucci’s evidence on the question.
“When Mr Paolucci said that he dealt with you and he had made,
as I understood it, a commitment with you, would that be in relation
to securing a lease of the lunch bar? Would that be accurate?---I'm
sure it was, yes.
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That the commitment was made with you?---No, not to me, it was
for Diana Borserio.
Was it made through you?---It may well have been.
remember that. I thought Diana had negotiated that.”

I don't

14.3.29
Dr Bradshaw also said he could not remember having any
discussions on behalf of his wife and added “I certainly didn’t have close
contact with my wife because that was very shortly before we split up
permanently”.
He could not remember looking at lunch bars with
Mrs Bradshaw’s sister, as Mrs Bradshaw claimed.
14.3.30
Dr Bradshaw said his first recollection of talking to Mr Paolucci
was about the “stupidity of the rescission motion”. He said the main
conversation he remembered with Mr Paolucci regarding the lease was after
Ms Borserio “came to me and said she had got cold feet and wanted to back
out and didn’t know what to do and felt that she could have a problem”. He
said that conversation occurred after the reapproval for the development by the
Council, a long time after the first occasion on which Ms Borserio had
mentioned the lunch bar to him.
14.3.31
On Mrs Bradshaw’s claim that he had told her Mr Paolucci wanted
$15,000.00 key money, Dr Bradshaw gave the following answer:
“Would you ever have mentioned to Nola Bradshaw that
Mr Paolucci wanted $15,000.00 key money?---If she had asked me
at the time if there was a lunch bar I may well have said it because
I had looked at it with Diana, or talked to Diana about it. So I may
have told her and then left her to decide whatever she wanted to
do.”
He said the payment of $15,000.00, for what he described as “goodwill”, was
envisaged from the outset.
14.3.32
It was put to Dr Bradshaw that he had previously told Mr Kyle, in
late 1995, that the notion of a $15,000.00 payment arose when he telephoned
Mr Paolucci to advise him that Ms Borserio was having second thoughts and
seeking his agreement to “transfer” the lease to a third party. Dr Bradshaw
agreed he may have told Mr Kyle that Mr Paolucci had said he would be
prepared to transfer the lease on payment of $15,000.00. He said what he had
meant was that Ms Borserio was still liable for the $15,000.00 for goodwill. It
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was then put to Dr Bradshaw that he had been asked by Mr Kyle whether he
thought Mr Paolucci was mistaken in his evidence that he had dealt with
Dr Bradshaw in the first instance, by way of inquiry about the lease. He had
given the following answer to Mr Kyle:
“Well, I think (Mr Paolucci) - well, he's got certainly mixed up with
the conversations as I know it because I didn't talk to him till after it
had been - was resolved at council and Diana decided she didn't
wish to proceed and that's when the 15,000 came up, when I said
to him would he be prepared to transfer the lease to save her the
problem and he said he would for $15,000.00. That was the first
time that I had heard of $15,000.00 mentioned. Diana hadn't
mentioned having to pay 15,000 prior.”
14.3.33

Dr Bradshaw claimed that he was stressed in his meetings with Mr Kyle

and the answer he gave was simply not correct. The evidence Dr Bradshaw gave to
Mr Kyle is, of course, consistent with Ms Borserio’s lack of any recollection of a
requirement for a fee for the lease of the lunch bar. I will shortly consider also the
evidence of Mrs Carter, who said that Mr Paolucci did not raise the question of a
payment for the lease in early contacts and that the first she was aware of a charge was
when she was referred to Ms Borserio through Dr Bradshaw.

14.3.34
That evidence before Mr Kyle was also consistent with a
statement Dr Bradshaw subsequently made to Detective Kim Gage to the effect
that Ms Borserio did not pay $15,000.00 for a lease but for Mr Paolucci to
agree to transfer the lease. Further, in a letter to the Commissioner of Police
dated 2 April 1996, Dr Bradshaw complained that he had been singled out for
police attention and that potential charges arising out of a finding by Mr Kyle to
the effect that “Mr Paolucci demanded and received $15,000.00 Key Money
from Diana Borserio to agree to her assigning the lease ... to a Mrs Carter” had
not been pursued. Dr Bradshaw did not say in the letter that he was aware the
payment was required for the goodwill of the business and had nothing to do
with transferring the lease. He sent a copy of the letter to what was, at that
point, the second Wanneroo inquiry. Before the Commission Dr Bradshaw
maintained “there was always going to be a fee for the goodwill”.
14.3.35

Dr Bradshaw was unable to satisfactorily explain these significant

inconsistencies in his evidence.
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14.3.36
Dr Bradshaw said that after Ms Borserio had told him she did not
wish to proceed with the lunch bar he happened to see an advertisement for
another lunch bar over the name Jack Cajaglis. Dr Bradshaw said he knew
Mr Cajaglis through his interest in horse trotting and telephoned him to ask his
advice. He said Mr Cajaglis advised him the chances of on-selling the lunch
bar were fairly good and suggested $25,000.00 would be a suitable asking
price. Dr Bradshaw said Mr Cajaglis rang him back two or three days later to
say he had somebody who was interested in buying the business, a Mrs Pat
Carter. He said Mr Cajaglis gave him Mrs Carter’s name and address, which
he passed on to Ms Borserio. He said he then contacted Mr Harman and said
“(L)ook, this lady who probably wants to buy it - can you arrange between
Diana and this lady to do the paperwork for it”. According to Dr Bradshaw, it
was at that point he contacted Mr Paolucci to ask whether he would agree to
transfer the lease. He said Mr Paolucci told him “as long as he got his
$15,000.00 he was quite happy, no problem”.
14.3.37

Dr Bradshaw said he instructed Mr Harman to collect $25,000.00 from

Mr and Mrs Carter and, at settlement, pay $15,000.00 to Mr Paolucci. He said he told
Mr Harman to write out an uncrossed cheque for the remaining $10,000.00 in the name
of Ms Borserio. He said he believed he obtained the cheque and gave it to Ms Borserio
with instructions to take it to Mr Cook to be cashed.

Dr Bradshaw said Ms Borserio

brought back an envelope containing the cash. Dr Bradshaw said he then paid part of
the money to Mr Cajaglis as commission for the introduction of the Carters and then
gave the remainder to Ms Borserio. He thought the amount he paid Mr Cajaglis was two
or three thousand dollars but, when he was made aware Ms Borserio said she received
only $5,000.00, he said he must have also paid $5,000.00 to Mr Cajaglis. Dr Bradshaw
said he was not sure how much either Mr Cajaglis or Ms Borserio received but between
them they took the whole $10,000.00. He said he did not keep any of the money for
himself.

14.3.38
Mr Cajaglis is now deceased. Before he died he made a
statement to police on 3 November 1994 in which he said he saw the sign
advertising the Mosey Street lunch bar in late 1987 or early 1988. Mr Cajaglis
stated that he rang Mrs Carter to tell her that a new lunch bar was being
developed and gave her details of the sign. Mr Cajaglis said he first met
Mr and Mrs Carter at the site after they had bought the lunch bar business and
had it fully fitted out for trading. He said he had no dealings with Dr Bradshaw,
Ms Borserio, Mr Smith, Mr Paolucci or Mr Harman in relation to the lunch bar.
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Mr Cajaglis said the only time he had spoken to Dr Bradshaw was at a 1973
trotting meeting in Harvey. Mr Cajaglis’ statement conflicts fundamentally with
the evidence of a number of other witnesses.
14.3.39

Mr Ian Carter and his wife, Mrs Patricia Carter purported to purchase the

lunch bar business from Ms Borserio. They signed a lease with Mr and Mrs Paolucci on
21 September 1988.

Mrs Carter said she and her husband have been engaged in

running lunch bars, on and off, since 1984. She said she and Mr Carter first became
aware of the lunch bar when they saw the sign on Lot 100 while driving by one day.
Mrs Carter was not clear about the date but said she took the telephone number and
some time later rang Mr Paolucci. She said Mr Paolucci told her he was having trouble
getting the lunch bar “through the Shire” and that she should ring him back in a couple
of months. Mrs Carter said she did ring Mr Paolucci again and he told her he was still
having trouble with the Shire. She recalled Mr Paolucci mentioning trouble with “the
Fibre Furn company” but could not remember whether that reference was made during
the second conversation or on another occasion.

14.3.40
Mrs Carter said she rang Mr Paolucci a third time and was told the
lunch bar had gone. She thought that conversation was something like two or
three months before they ultimately purchased the business, in September
1988. Mrs Carter said she then “dropped it”.
14.3.41

Mrs Carter said the next she heard of the lunch bar was when Mr Cajaglis

telephoned her. She said Mr Cajaglis had helped them to find and purchase their two
previous lunch bars and they trusted him as “a guy who sold us in and out of our
businesses”. Mrs Carter said he just rang and asked her whether she was interested in
buying a good lunch bar. She thought the call may have been around the end of July
1988. Mrs Carter said Mr Cajaglis did not give her details over the telephone but that
she and her husband met with him on site at Lot 100. She then realised it was the
same site she had previously pursued.

Mrs Carter said the building was by then

constructed and they looked through the windows. She said the lunch bar site was “just
four walls and a roof”.

14.3.42
Mrs Carter said Mr Cajaglis told her, if they were interested in the
lunch bar, they should ring Dr Bradshaw. She recalls asking Mr Cajaglis how
he knew Dr Bradshaw and his reply that it was through horses. Mrs Carter said
she telephoned Dr Bradshaw and believes that on the first occasion she spoke
to him he referred her to Ms Borserio. She said Ms Borserio subsequently rang

624

her back and told her the lunch bar would cost $25,000.00 and that she would
obtain further details “and get back to me”. Mrs Carter said Ms Borserio did not
explain her own involvement in the lunch bar. She said she was subsequently
sent the details in writing by Ms Borserio.
14.3.43

Mrs Carter said she told Ms Borserio she was interested in purchasing

the lunch bar business for $25,000.00. She said Ms Borserio then went away for a week
and while she was away she received a telephone call from a man who identified himself
as Wayde Smith. She said Mr Smith asked her whether she was still interested in the
lunch bar and, if so, the price had risen to $34,000.00.

Mrs Carter said she told

Mr Smith that if they were going to auction off the lunch bar she was not interested.
She said she received another call from Ms Borserio a few days later and was told
Mr Smith had no right to call her and that the price was still $25,000.00.

14.3.44
Mrs Carter recalls visiting Mr Paolucci at his house with her
husband to discuss the lease they were to sign. She said Mr Paolucci told
them the details were to be handled through Ron Harman Realty. Mrs Carter
said Mr Harman subsequently came to their house with the offer and
acceptance for their signature. She recalls giving Mr Harman a cheque for
$2,500.00 on signing and being pressured later into paying the rest of the
purchase price. As to the identity of the vendor of the lunch bar, Mrs Carter
gave the following answer:
“But did he tell you who was selling the lunch bar to you, or did he
just tell you to contact Dr Bradshaw and Ms Borserio?---I have got
an idea of what I'm being led into here and it distresses me a bit
because we still run the lunch bar and the last thing I want to do is
cause trouble or anything for myself and my husband, but Ray
Paolucci said to me that he had given the lease to Dr Bradshaw
and Diana Borserio for favours done while the units were being
built. I thought it was
All right. Are you positive in your recollection of that?---I'm
absolute - because I thought what a silly statement to make to
somebody. It's more or less bribery.”
Mrs Carter said this statement was made to her at a time prior to them signing
the offer and acceptance.
14.3.45
Mrs Carter said they received the key to the lunch bar on the
same day they paid the final purchase price payment of $22,500.00. She said
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she and her husband were shocked to find then that no further work had been
done on the premises to bring it up to what she described as “shire standard”.
Mrs Carter said they expected to have to pay for the fitout of the lunch bar but
had expected the premises to have water, electricity and tiling installed as
required to meet health regulations for the intended use. She said she
understood the $25,000.00 purchase price to be intended to cover expenditure
on those items. Mrs Carter said it cost them $16,000.00 over and above their
fitout budget to bring the premises to the necessary standard. She said they
believed they had been cheated and consulted their solicitors.
14.3.46
In a letter to Mr and Mrs Paolucci dated 19 October 1988, the
Carters’ solicitors expressed the view that, on their instructions, the $25,000.00
purchase price paid to Ms Borserio was a payment of “key monies” within the
meaning of that term in the Commercial Tenancy (Retail Shops) Agreements
Act 1985. The solicitors demanded return of the $25,000.00 paid by Mr and
Mrs Carter. Mr Paolucci said he handed the letter to Mr Harman for reply.
Mr Harman said Dr Bradshaw told him what to put in the reply and effectively
drafted the letter. He said he was “acting under instructions from Dr Bradshaw,
the owner of the business”. Dr Bradshaw said he and Mr Harman discussed
the solicitors’ letter but Mr Harman drafted the reply. The letter, dated
4 November 1988, on the letterhead of Ron Harman Realty and signed by
Mr Harman, included the following paragraphs:
“Mrs Carters statements, via your letter, completely stun me as a)

No key money was requested, suggested asked for or paid
by Mrs Carter.

b)

Mrs Pat Carter purchased a lease to unit 10/212 Gnangara
Road, Landsdale from one Diana Borserio for whom I acted.

Miss D. Borserio obtained the lease on the unit but due to a delay
in final council approval she entered into other financial ventures
and then decided not to pursue a lunch bar but requested my firm
to sell her lease.
Pat Carter signed an Offer and Acceptance form to purchase the
lease from Diana Borserio and Mr Paolucci agreed to re-assign the
lease on the basis that Mrs Carter had more experience running
lunch bars than Miss Borserio and her boyfriend.”
14.3.47
On the evidence of all material witnesses, there were a number of
fairly obvious inaccuracies in those three short paragraphs. First, Mr Harman
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told the Commission he had formed the view, after having visited the “lunch
bar” premises with Mrs Carter, that the $25,000.00 was key money. Secondly,
Mr Harman agreed he had never seen a lease between Ms Borserio and the
owners of Lot 100. He said he did not know whether she had a lease or not.
According to Mr and Mrs Paolucci, Ms Borserio never had a lease. Thirdly,
according to Ms Borserio she did not enter into other financial ventures
because of a delay in final Council approval nor were any such other ventures
the reason she decided not to pursue the lunch bar. Fourthly, Ms Borserio did
not instruct Mr Harman’s firm to sell her lease. Whatever transaction it was
Dr Bradshaw instructed Mr Harman to document, it could not have been the
sale of a lease and the instructions did not come from Ms Borserio. Fifthly,
Mr Paolucci did not “agree to re-assign” the lease. There was no lease to
assign or reassign and Mr Harman well knew there had been a lease signed
between Mr and Mrs Paolucci as lessors and Mr and Mrs Carter as lessees.
Sixthly, Mr Paolucci did not agree to substitute the Carters for Dr Bradshaw’s
nominee because Mrs Carter had more experience running lunch bars than the
original parties. Finally, Ms Borserio had never intended to go into the venture
with her boyfriend.
14.3.48

Quite clearly, if Dr Bradshaw was familiar with the contents of that letter

at the time it was sent, as Mr Harman asserts, he was either completely indifferent to
their truth or the circumstances of the sale and purchase were quite different from the
version presented in evidence to this Commission. I note that Dr Bradshaw still said he
believed Ms Borserio signed a lease. Ms Borserio thinks she signed something. She
says it could have been a lease or she could be thinking of the offer and acceptance. I
note also the reference to Ms Borserio’s boyfriend and the telephone call Mrs Carter
says she received from Mr Smith.

14.3.49
Mr Harman admitted he was at the time aware of the falsity of a
number of the statements contained in the letter. He agreed, with hindsight,
that sending a letter on his firm’s letterhead which contained statements he
then knew to be false, on the instructions of another person, may have been in
breach of the conditions of his real estate licence. In any event, the letter,
along with another Mr Harman wrote to Mr and Mrs Carter’s solicitors on
28 December 1988, appears to have been effective. The Carters did not
further pursue their complaint with respect to the $25,000.00 purchase price.
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14.3.50

Mr Ian Carter’s evidence essentially corroborated his wife. Mr Carter said

he was working in the north-west of the State during much of the period of concern to
this inquiry and left most of the dealings regarding the lunch bar to Mrs Carter. He
recalls Mrs Carter’s initial contact with Mr Paolucci and a delay “because of some shire
rigmarole about the Fibre Furn company or something”.

Mr Carter was fairly vague

about the later contact when Mrs Carter was told by Mr Paolucci that the lunch bar was
already taken. He remembers Mr Harman coming to their home with some papers for
them to sign.

Mr Carter also remembers the contact from Mr Cajaglis and recalls

accompanying him, with his wife, to look at the lunch bar premises through the window.
Mr Carter said that visit occurred prior to settlement; he refuted Mr Cajaglis’ statement
as to the circumstances of their meeting on site.

14.3.51
Mr Carter recalled his wife telling him of the contact from Mr Smith
advising that the price of the lunch bar had increased and the subsequent
telephone call from Ms Borserio restoring the status quo. Importantly,
Mr Carter gave the following answers:
“Did she tell you if Mr Paolucci told her anything about
Dr Bradshaw?---No, I don't recall.
Did she tell you if Mr Paolucci told her that Dr Bradshaw and
Ms Borserio got the lease of the lunch bar for favours done on the
council?---I don't recall. She could have done but I don't remember
it.
That's something you would remember, isn't it, if you had been
told?---You would think so, yes.”
14.3.52

Like his wife, Mr Carter displayed some resentment at having had to pay

a further $16,000.00 to bring the lunch bar premises up to the standard required to
enable fitout to take place, having paid $25,000.00 to purchase the business.

14.3.53
Mr Harman said he first heard about the lunch bar when
Dr Bradshaw asked him to “advertise it and try to find someone to buy it”. He
agreed he had told Mr Kyle in 1992 that Dr Bradshaw had asked him to
advertise the lunch bar for $50,000.00 and that he had tried to sell it for a
couple of weeks at that price. Mr Harman’s memory of just what he was told
and what he did had, however, faded somewhat in the interim. He recalls
drawing up the offer and acceptance, on Dr Bradshaw’s instructions, and
getting it signed by the parties. Mr Harman said he did not ever see a lease
between the Paoluccis and Ms Borserio. He also said Dr Bradshaw never told
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him he had paid money for the business. Mr Harman gave the following
answer in relation to the disbursement of the purchase price.
“What did you understand the $25,000 was being paid for?---Well, I
thought that the $25,000 was being paid entirely for the sale of the
business and, as I say, it really raised doubts in my mind when I
was told to disburse the $15,000.00 to the Paoluccis and
$10,000.00 to Diana Borserio. It just didn't make sense to me.”
14.3.54
Mr Harman said he was stunned to find, after settlement, that the
premises were “just an empty shell”. He said he thought then that the money
paid was “straight-out key money”. As to the source of his instructions,
Mr Harman gave the following evidence.
“Didn't you say that the instructions to sell the lunch bar initially
came from Dr Bradshaw?---Dr Bradshaw originally.
And that it wasn't until the Carters had signed the offer to purchase
that you then ascertained that Miss Borserio was the vendor when
you returned the document to Dr Bradshaw's office?---That's
correct, yes.”
Mr Harman said he did not know Ms Borserio was involved in the lunch bar
“until such time as she had signed the contract”. That evidence is consistent
with the offer and acceptance document on which the space for the description
of the vendor is left blank. The fortunately legible signature of Diana Borserio
in the appropriate space is the only indication that she was the vendor.
14.3.55
The Commission received a copy of another letter which
Mr Harman said he drafted to send to Mr and Mrs Carter’s solicitors, dated
28 December 1988. Mr Harman said he showed the letter to Dr Bradshaw who
sent it off to his own solicitor for a legal opinion. According to Mr Harman the
letter was never sent but it is instructive as to Mr Harman’s state of mind at the
time. It included the following passages.
“My only involvement in this matter was to arrange for and have the
Lease Document signed by both parties at Miss Borserio’s request
... .
Finally I wish to advise you that I was led to believe by both parties
that Mrs Carter was fully aware of what she was buying at the time
and it now appears to me that she is now trying to avoid paying the
$25,000.00 purchase price from Miss Borserio.”
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If, as Mr Harman now states, he was also involved in preparing and having
signed the agreement for sale and purchase of the business, his denial of that
involvement is fairly significant in the context of a demand for the return of the
purchase price. Secondly, Mr Harman now says he received his instructions
from Dr Bradshaw and only became aware of Ms Borserio’s involvement after
she signed the agreement. Thirdly, Mr Harman now says he visited the site
after settlement with Mrs Carter where he saw the “empty shell” and formed the
view that the $25,000.00 was key money. If that evidence is correct then
Mr Harman knew at the time he wrote the draft letter to Mr and Mrs Carter’s
solicitors that Mrs Carter was not at all aware of what she was buying.
Mr Harman was not able to explain these inconsistencies.
14.3.56
In general, Mr Harman was a most unsatisfactory witness. He has
suffered ill health since giving evidence before the Kyle Inquiry in 1992 and
asserts that his problems have affected his memory. He claims also to have
become confused with the number of interviews he has been asked to give to
investigators and police. Mr Harman also exhibited considerable animus
towards Dr Bradshaw. In my view, I can place only limited reliance on
Mr Harman’s evidence.
14.4

Findings of Fact

14.4.1
It will be apparent to this point that there are numerous conflicts
and anomalies in the oral evidence. I have no doubt all witnesses have made a
number of errors in good faith and with no intention to mislead the Commission.
The events occurred over nine years ago and none of the witnesses can be
expected to be correct on all details. Reconciling the differing accounts has
been difficult. I would not, however, ascribe all the conflicts and anomalies to
lapses of memory.
14.4.2

I am satisfied Dr Bradshaw acquired an interest in the lunch bar.

At

some point he made a commitment to Mr Paolucci that he or his nominee would lease
the lunch bar premises when they became available for occupation. The evidence of
Mrs Bradshaw strongly suggests that Dr Bradshaw made the initial approach on behalf
of herself and her sister. While he said his recollection is different, Dr Bradshaw does
not completely discount that possibility.

Mr Paolucci thought Dr Bradshaw rang on

behalf of his wife and another woman. Given the parlous state of their relationship at
the time, it is quite possible that, having secured a commitment from Mr Paolucci in his
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own name, Dr Bradshaw simply decided subsequently that he would allow Ms Borserio
to have the benefit of that commitment and not his wife.

However, it is a striking

coincidence that both Dr Bradshaw’s wife and his secretary should be interested,
independently, in the same lunch bar business opportunity at roughly the same time.

14.4.3
I find that Mr Paolucci agreed to let and Dr Bradshaw agreed, for
himself or his nominee, to take the lunch bar premises. On the evidence of
both Mr Paolucci and Dr Bradshaw the commitment was made before the
rescission motion was passed on 24 February 1988. I note that the
commitment was not reduced to writing in any form.
14.4.4

I am also satisfied that Ms Borserio did not ever sign or receive a copy of

a lease. I reach that conclusion for the following reasons. First, Mr and Mrs Paolucci
would recall a lease being drafted and signed and could be expected to have a copy.
Secondly, Ms Borserio would remember far more clearly and specifically such an
important event. It seems much more likely that the document she remembers signing
is the agreement executed on 21 September 1988.

Thirdly, it was evidently

Dr Bradshaw’s practice to utilise the services of Mr Harman to effect the documentation
for real estate dealings. Mr Harman would almost certainly have been brought into the
picture in one capacity or another and there is no evidence that he was involved at that
point.

14.4.5
I am satisfied Dr Bradshaw made the approach to Mr Paolucci and
that agreement was reached at a relatively early stage. The evidence of
Mr and Mrs Paolucci, Mrs Bradshaw, Dr Bradshaw and Ms Borserio suggests
the commitment was made between the time of the initial approval by Council
on 16 December 1987 and rescission of that approval on 24 February 1988.
On the other hand, Mrs Carter said she was told by Mr Paolucci on two
occasions to ring back later because he was having trouble getting approval for
the lunch bar from “the Shire”. Clearly, if Mrs Carter’s evidence is correct,
Mr Paolucci was at least keeping his options open for some time after the
rescission of approval.
14.4.6

On balance, I believe Mrs Carter could be mistaken about the timing and

content of her calls to Mr Paolucci.

Alternatively, Mr Paolucci could have reached

agreement with Dr Bradshaw but, for his own purposes, preferred to keep Mrs Carter
involved in case Dr Bradshaw decided not to proceed.

The latter possibility would

provide an explanation for why, if the lunch bar was still available when Mrs Carter first
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rang, Mr Paolucci did not offer the lease to her when the problems with approval had
been overcome.

In any event, there is sufficient evidence to satisfy me that an

agreement was reached between Mr Paolucci and Dr Bradshaw, which both regarded as
a commitment, at some time after 16 December 1987 but before 24 February 1988.

14.4.7
In that event, on any reading of sections 174 and 174B of the
Local Government Act 1960, Dr Bradshaw had an interest in the matter of the
lunch bar on Lot 100 which he was obliged, under the Local Government Act
1960, to disclose whenever questions concerning that matter came before
Council or any committee of which Dr Bradshaw was a member. Dr Bradshaw
was a member of Council when the matter of approval was considered on
24 February and 27 July 1988. He was also a member of the Community
Services Committee on 11 July 1988 and the Town Planning Committee on
13 July 1988 when those committees considered and voted upon the question
of approval of the lunch bar on Lot 100. Dr Bradshaw made no attempt to hide
the fact that he regarded the rescission motion as ridiculous and actively
supported approval of the lunch bar. He even went to the extent of recording
his dissent from the rescission motion, a step he said was most unusual. On
none of those occasions did Dr Bradshaw declare an interest.
14.4.8

Dr Bradshaw’s explanation for why he did not declare an interest was not

at all clear but appears to be twofold and based on the exculpatory provisions of section
174(5) of the Local Government Act 1960.

First, he said he regarded the issue as

remote and trivial and “my interpretation was that if the council themselves decided the
issue was remote and trivial and/or the interest was remote and trivial, then its the
same thing ...”. What section 174(5) permitted is a vote by a majority of councillors or
committee members to permit a councillor who has declared an interest to vote on the
matter if they considered the interest so trivial that it would not reasonably be likely to
influence his vote. I have no doubt that after some five years on Council, Dr Bradshaw
well understood the provision but chose to disregard the requirement.

14.4.9
Secondly, Dr Bradshaw asserted that the problem before Council
concerned air pollution. He said air pollution affects everybody and “certainly
should be an interest in common”. Council was concerned to decide on
whether or not to approve a lunch bar. Dr Bradshaw’s interest in the lunch bar
was direct, financial and personal. It was not an interest held in common with a
significant group of electors. I do not accept that Dr Bradshaw seriously
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rationalised his failure to declare an interest on such an obviously fallacious
basis.
14.4.10

I find Dr Bradshaw had an interest in the Mosey Street lunch bar within

the meaning of that term as defined in section 174(1) of the Local Government Act
1960. He failed to declare that interest, as required by section 174(3), on four separate
occasions, namely to the Council of the City of Wanneroo on 24 February and 27 July
1988, to the Community Services Committee on 11 July 1988 and to the Town Planning
Committee on 13 July 1988.

14.5

The Purchase Price of the Lunch Bar

14.5.1

Before considering the circumstances of the payment of $25,000.00 by

Mr and Mrs Carter to Dr Bradshaw and its disbursement, I make the following
observations. First, in my view there was no lunch bar business to be sold by Mr and
Mrs Paolucci. All Mr and Mrs Paolucci had to offer a potential lessor was a lease over
premises approved for use as a lunch bar. The lease they offered was in those terms.
In my view, any purported sale of a business by Mr and Mrs Paolucci could be no more
than an attempt to conceal the payment of key money. Section 9 of the Commercial
Tenancy (Retail Shops) Agreements Act 1985, as it was in 1988, rendered void a
provision in a retail shop lease which purported to charge key money. The charging of
key money was thus not illegal, per se.

Unless the lease and the purported sale

agreement could, in some way, be construed together as constituting a single
agreement, then Mr and Mrs Paolucci do not appear to have contravened the key money
provisions of that Act.

14.5.2
Secondly, the subject matter of the agreement for sale and
purchase of the lunch bar business, signed by Ms Borserio as vendor and
Mr and Mrs Carter as purchasers on 21 September 1988, was said to be “the
goodwill of the deli/lunch bar/take away business now carried on by the Vendor
at Unit 10-12 Gnangara Road (the premises) under the name of ..(blank)..”. No
such business existed. Further, Ms Borserio did not even have what Mr and
Mrs Paolucci and Dr Bradshaw assert she was selling, namely the right to
conduct a business from the lunch bar premises. I have already found
Ms Borserio did not hold a lease over the premises. She consequently had no
right to possession. Mr and Mrs Carter paid the purchase price for whatever it
was they were buying, by two payments, the second of which was on
26 September 1988. Mr Harman did not pay Mrs Paolucci the $15,000.00,
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which would have made Ms Borserio the owner of “the business”, until
27 September 1988. Thus, even on the incorrect assumption that there was a
business to sell, at the time the agreement between Ms Borserio and the
Carters was entered into, Ms Borserio had no interest in that business. At the
time the transaction was settled, she had nothing to sell. However, any remedy
which may have been available to Mr and Mrs Carter for recovery of their
$25,000.00 is now outside the limitation period imposed by statute.
14.5.3

The evidence in relation to Mr Paolucci’s demand for a purchase price of

$15,000.00 for the lunch bar business is diverse, to say the least. Mr Paolucci says he
made it clear to Dr Bradshaw from the beginning, that is from the time of his first
approach in response to the advertising sign, that he wanted $15,000.00. Dr Bradshaw
is equivocal as to when he made his first approach to Mr Paolucci but now says
Mr Paolucci made clear there would be a charge of $15,000.00 from the beginning. He
has, on previous occasions, told Mr Kyle and Detective Gage that Mr Paolucci demanded
payment of $15,000.00 in consideration for his agreement to the “transfer” of the lease
to Mr and Mrs Carter. He did not correct a reference in similar terms in a letter he wrote
to the Commissioner of Police as late as April 1996. I do not believe Dr Bradshaw when
he now says he recollects being told from the beginning there would be a purchase price
of $15,000.00.

14.5.4
Ms Borserio does not recall ever being told there would be a price
for the lease. Even if it is true that Dr Bradshaw took over the negotiating on
her behalf shortly after her first approach to Mr Paolucci as she asserts, it
would be extraordinary if she were not told that she would have to find
$15,000.00 when she took up the lease in due course. I do not believe Ms
Borserio would forget such a requirement. Mr Harman remembers nothing
about a price of $15,000.00 as part of his instructions from Dr Bradshaw or
from any other source. Mr and Mrs Carter said they were not told by
Mr Paolucci there would be a charge of $15,000.00 for the lease if it became
available to them. On the other hand, Mrs Bradshaw gave the following
answers:
“Was there a discussion about a payment of money for the right to
take a lease of the lunch bar?---No, I think I only heard about that
later when Wayne told me that Mr Paolucci wanted, I think it was,
15,000, and I think he called it key money and he said that
Who called it key money?---Wayne said he wanted 15,000 key money and
he thought that was too much.
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When you said Wayne said ‘he’ are you referring to Mr Paolucci?--Yes, but it didn't go any further than that because I was then told
that it wouldn't get permission from the Wanneroo council because
the Health Department wouldn't license it, or whatever it is they
have, because there was a fibreglass factory behind it and they
would consider that a health risk, so he said it wasn't going to be
passed through council because of that.
14.5.5
Again, if Mr Paolucci had been intending to charge $15,000.00 for
the business from the beginning, I would have expected him to tell
Mrs Bradshaw of that requirement when he spoke to her. Her recollection does
suggest, however, that the subject of a charge did arise between Mr Paolucci
and Dr Bradshaw at some time prior to Council’s reapproval of the lunch bar on
27 July 1988. Mrs Bradshaw was understandably not strong on dates and did
not profess to recall when events occurred with any precision but her evidence
on this point is consistent with Ms Borserio’s account.
14.5.6
While Ms Borserio also was not firm on her chronology she did
say that one of the reasons she decided to abandon the lunch bar venture was
that “it was taking a fair while ... for anything to happen”. That suggests she
may have made the decision to withdraw and told Dr Bradshaw at some point
prior to the reapproval on 27 July 1988. It appears Dr Bradshaw intended to
obtain the lease for Ms Borserio and not his wife from a point much earlier. It
also appears he may not have told his wife she could not have the lease until
after Ms Borserio had decided not to proceed. On Mrs Bradshaw’s evidence
she did not ever tell her husband she did not want the lease. As I have noted
she said she was angry when she was told that “Diana and Wayne” had taken
the business because she had wanted it herself.
14.5.7

Dr Bradshaw said that shortly after Ms Borserio told him of her decision

to withdraw he contacted Mr Cajaglis and put in train the events which led to the sale. I
accept that Dr Bradshaw did contact Mr Cajaglis and that Mr Cajaglis put him in touch
with Mr and Mrs Carter. I also accept that Mr Cajaglis took Mr and Mrs Carter to view
the lunch bar premises, prior to settlement and, further, that Mr Cajaglis was paid a
sum of money by Dr Bradshaw, in cash, as commission for introducing a buyer to
Dr Bradshaw. It follows that I do not accept the accuracy of Mr Cajaglis’ statement. It
is evident that for some reason Mr Cajaglis was attempting to distance himself from the
whole affair.
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14.5.8
I am also satisfied Ms Borserio was paid $5,000.00 in cash from
the proceeds, after cashing the uncrossed cheque with Mr Cook.
14.5.9

As I have noted, Dr Bradshaw told the Commission Mr Cajaglis advised

him he could sell his interest in the lease and recommended a sale price of $25,000.00.
I accept that evidence.

Dr Bradshaw then said he approached Mr Paolucci for his

consent to a sale. It is logical that Dr Bradshaw would make such an approach and I
accept that he did so. Dr Bradshaw then said Mr Paolucci replied he had no objections,
so long as he still received his $15,000.00. In my opinion, it is most likely at this point
that the payment of $15,000.00 to Mr and Mrs Paolucci was raised for the first time.
When Mr Paolucci learned that Dr Bradshaw planned to sell the lease for $25,000.00,
he told Dr Bradshaw he would only consent to that course if he received a share of the
proceeds, namely $15,000.00. That is what Dr Bradshaw told Mr Kyle and Detective
Gage. I believe Dr Bradshaw’s recollection was accurate on those occasions and was
faulty before this Commission.

14.5.10
Further and most importantly, if the whole transaction occurred in
the manner I have found, it follows there was no agreement between
Dr Bradshaw and Mr Paolucci to put money into Dr Bradshaw’s hands as a
reward for favours performed by Dr Bradshaw for Mr Paolucci in connection
with Council approval of the lunch bar. It follows also that I do not believe
Mr Paolucci told Mrs Carter he had given the lease to Dr Bradshaw and
Ms Borserio in return for “favours done while the units were being built”. It is,
of course, possible that Mrs Carter misinterpreted something said by
Mr Paolucci to a different effect but it is significant that Mr Carter had no
knowledge of the statement she has attributed to Mr Paolucci. Mrs Carter
appears to have kept her husband fairly well informed on the progress of the
lunch bar acquisition. If Mr Paolucci had been so unwise as to make such an
incriminating comment to Mrs Carter I believe she would have told Mr Carter
about it at some point. The comment had a bearing on their complaint at
having been cheated in the transaction and, as Mr Carter agreed, if he had
been told it, would not be something he would be likely to forget.
14.5.11
If, as I have found, Dr Bradshaw and Mr Paolucci reached
agreement on the lunch bar between 16 December 1987 and 24 February
1988, Dr Bradshaw needed no inducement to actively oppose the rescission
motion and to support the re-approval of the lunch bar by Council. He had a
direct self-interest in seeing the approval confirmed. I find that the evidence
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does not support a conclusion that Dr Bradshaw either sought or received from
Mr Paolucci a sum of money or any preferential treatment in exchange for his
support for Mr and Mrs Paolucci’s application before Council. While the
evidence is far from cohesive or conclusive, it is sufficient to satisfy me that no
such arrangement was made.
14.6

Summary of Findings

14.6.1

In relation to the matters considered in this chapter I record the following

findings:

(a)

Dr Bradshaw did acquire an interest in the Mosey Street lunch
bar. At some point between 16 December 1987 and 24 February
1988 Mr Paolucci agreed to let and Dr Bradshaw agreed, for
himself or his nominee, to take the lunch bar premises.

(b)

From the point at which Dr Bradshaw acquired the interest he was
obliged, pursuant to section 174 of the Local Government Act
1960, to disclose a pecuniary interest whenever matters
concerning the lunch bar came before Council or a committee of
Council of which he was a member.

(c)

Dr Bradshaw participated in debate and voted on Council and in
committees of which he was a member when approval of the lunch
bar was considered on four separate occasions between
24 February and 27 July 1988 contrary to section 174 of the Local
Government Act 1960.

(d)

The question of a fee of $15,000.00 to be paid to Mr Paolucci first
arose when Dr Bradshaw sought Mr Paolucci’s consent to
Dr Bradshaw selling his interest in the lunch bar.

(d)

The evidence does not support a conclusion that Dr Bradshaw
either sought or received from Mr Paolucci a sum of money or any
preferential treatment in exchange for his support for Mr and
Mrs Paolucci’s application before Council.
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15.1

Introduction

15.1.1
This line of inquiry relates to an allegation concerning the way in
which the City of Wanneroo dealt with an employee, a health inspector named
Mr Peter Tuck, who was in that capacity involved in dealing with the proprietors
of the Mosey Street lunch bar. The involvement of Dr Bradshaw in dealings
related to the Mosey Street lunch bar has been the subject of a separate line of
inquiry which is reported upon in chapter 14. The Commission has in its
possession a document which contains an allegation that Mr Tuck may have
received favourable treatment at the hands of the City of Wanneroo because of
his involvement with the Mosey Street lunch bar. It is suggested that there may
be a link through the lunch bar to Dr Bradshaw and that Mr Tuck has in some
way been protected.
15.1.2

There are three aspects to the allegations raised, as follows:
(a)

The involvement of Mr Tuck in assisting Mrs Patricia Carter, a
joint proprietor of the Mosey Street lunch bar, with her application
to Council for approval to operate the business.

(b)

Actions of the Wanneroo council arising out of a motor vehicle
accident involving a third party (“the third party”), who was driving
Mr Tuck’s council vehicle at the time.

(c)

Actions of the Wanneroo council arising out of another motor
vehicle accident in which Mr Tuck was involved while driving his
council vehicle.

The Commission is not aware of who wrote the document containing these
allegations.
15.1.3
The Mosey Street lunch bar line of inquiry was investigated by the
Commission pursuant to items 1 (c) and (d) of its terms of reference. Since this
line of inquiry into the treatment of Mr Tuck arose out of or was consequent
upon or incidental to that inquiry, it falls within the Commission’s jurisdiction by
virtue of item 1 (j).
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15.2

Mr Tuck’s Involvement with the Mosey Street Lunch Bar

15.2.1
Mrs Carter and her husband, Mr Ian Carter, operate the
Landsdale Supa Lunch Bar from premises on the corner of Mosey Street and
Gnangara Road, Landsdale. The premises were built by a company of which
Mr Ray Paolucci was the principal but negotiations concerning the lease to
Mr and Mrs Carter involved Dr Bradshaw, Ms Diana Borserio and Mr Wayde
Smith. Mr Ronald Harman was the real estate agent for the transaction. The
lease documents were signed on 21 September 1988.
15.2.2
It is alleged that after the Carters took possession it was
discovered that the lunch bar had not been completed to Health Department
standards. Mrs Carter then attended the City of Wanneroo offices to meet with
a health surveyor. Mr Tuck was one of two health surveyors who advised
Mrs Carter on what was required to bring the premises up to standard.
Mrs Carter described her dealing with Mr Tuck in these terms:
“Mr Tuck's conduct was professional and helpful. At no stage did
Mr Tuck make any suggestion that implied impropriety on his part.
We were very thankful for his guidance.”
Mr Carter has confirmed that Mr Tuck advised them in relation to the
requirements for applying to the Shire of Wanneroo, as it then was, for a
licence to operate the lunch bar. He said Mr Tuck assisted them with the
application but did not submit any of the paperwork.
15.2.3
Mr Tuck has told Commission investigators he was involved in
providing advice to the proprietors of the lunch bar but cannot recall the detail
of that involvement. He denies ever being approached by Dr Bradshaw in
relation to those duties and said he had nothing to do with Dr Bradshaw during
the time he was employed by the City of Wanneroo. He said he does not know
Ms Borserio and has never heard of Mr Harman. Mr Tuck said he knows who
Mr Smith is but does not know him personally. He said he was never
approached by Mr Smith in relation to the Mosey Street lunch bar.
15.3

The First Accident Involving Mr Tuck’s Council Vehicle

15.3.1
The third party has told the Commission that on 13 April 1990 he
stole Mr Tuck’s council vehicle. Police attended the scene and subsequently
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prepared a report. From that report and from the statement of the third party I
am satisfied that the third party was responsible for the accident. There is no
evidence to support the suggestion raised in the document from which these
allegations arose that someone other than the third party was the driver of the
car at the time of the accident.
15.3.2
The third party himself states that he was definitely the driver of
the car. A passenger in the car at the time also confirms that the third party
was the driver. It is also clear from the report of the police officers who
attended the scene that the third party was the driver.
15.3.3
The matter came before the Technical Services Committee on
23 April 1990. The report, prepared by the Chief Health Surveyor, Mr Gordon
Florance, proffered the following advice:
“It is submitted that all due care and responsibility was exercised by
Health Surveyor P. Tuck, in securing the Council car while garaged
on his property and he should not be considered accountable for
the sequence of events which resulted in the unauthorised use of
the Council vehicle ... .”
Councillor Waters moved a motion, seconded by Councillor Moloney, to
recommend to Council that it place the matter of recovery of costs for damages
sustained to the City vehicle in the hands of its insurance agent and, in the
event of its insurance agent not prosecuting for the damage sustained to the
vehicle, that it authorise legal action in compliance with adopted policy for the
prosecution of vandals. That motion was carried.
15.3.4
At the Council meeting on 30 April 1990 a motion to the same
effect was moved by Councillor King, seconded by Councillor Rose and duly
carried. The City of Wanneroo then claimed against its insurance policy with
the SGIO for the damage to the vehicle. The SGIO accepted the claim,
assessed the car as a write off and paid out the sum of $11,428.00, less the
applicable excess of $100.00. The City purchased a replacement vehicle for
$12,413.00 and claimed the difference of $985.00 from the third party. As a
result of what appears to be a simple miscalculation, the third party was
invoiced for only $965.00. Under cover of a letter dated 27 June 1990 the third
party sent the City a cheque for $500.00 and requested time to pay the balance
of $465.00. Although the third party does not recall now whether he paid the
balance, City of Wanneroo records confirm that he did so on 12 July 1990.
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15.3.5
I am unable to determine on what basis the City felt it was entitled
to claim from the third party the difference between the value of the car he
damaged and the cost of a brand new vehicle. It would seem that the most he
was liable to pay was the $100.00 excess. It also appears the City was made
aware there could be a problem with attempting to recoup the difference in
value. In a memorandum to the City Treasurer dated 11 June 1990, the Senior
Accountant advised that “(the third party) could dispute the replacement being
a new vehicle” and that “(D)iscussions with the City’s insurance brokers have
indicated that recovery of the $965.00 from (the third party) could be a problem
in view of the age of the damaged vehicle”. There is a handwritten annotation
on that memorandum which states “(T)he Town Clerk has suggested we tender
account in accordance with council resolution”. In fact, the only reference in
the council resolutions to that amount is in the minutes of the Council meeting
held on 30 May 1990 where it states “(P)rovision of unbudgeted funds of
$985.00 to facilitate the purchase be referred to Finance and Administrative
Resources Committee”. It appears the third party was overcharged.
15.3.6
The third party further states that he has been paying the SGIO
for the cost of its payout to the City at the rate of $30.00 per month. As at
31 July 1996 there was still $6,544.00 outstanding. There has been no loss
suffered by the City of Wanneroo.
15.4

The Second Accident Involving Mr Tuck’s Council Vehicle

15.4.1
At 8.00 pm on 13 June 1990 Mr Tuck was driving his council
vehicle north on Burns Beach Road, Joondalup when he lost control and the
vehicle rolled over. He had recently been promoted to Senior Health Surveyor
by the City and had been celebrating after work with some colleagues.
Mr Tuck was apprehended by police officers at the scene of the accident and
charged with driving under the influence of alcohol.
15.4.2
The Chief Health Surveyor, Mr Florance, was notified of the
accident later that evening by his deputy, Mr Michael Austin. Mr Florance was
not told that Mr Tuck had been charged by police. Mr Florance told Mr Austin
he would prepare a memorandum in support of Mr Tuck in case the accident
placed his job in jeopardy. He had actually commenced leave on that day but
prepared the memorandum at home and hand-delivered it to Mr Austin that
evening.
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15.4.3
The City of Wanneroo has a policy manual which sets down
guidelines for the use by employees of council vehicles. Clause 1.4 of the
manual provides that vehicles used for commuting to and from an employee’s
place of residence shall be off the road within one hour of the employee
concluding duty unless otherwise engaged on official City business. Clause
1.24 of the manual provides that any employee who drives any of the City’s
vehicles while under the influence of alcohol is liable to disciplinary action, to
be taken by the Town Clerk or the divisional director, as appropriate.
15.4.4
There is, understandably, some variation in the accounts of
council staff as to the aftermath of the accident but their accounts are
substantially consistent. The Deputy Town Clerk, Mr Anthony Robson, recalls
that he was relieving in the position of Town Clerk at the time of Mr Tuck’s
accident. He vaguely recalls speaking to Mr Tuck on the day after his accident
and advising him that he may be dismissed over the incident. Mr Robson
states he then made inquiries with the Human Resources Manager for the City,
Mr Kelvin de Prazer, as to whether Mr Tuck’s behaviour constituted misconduct
within the terms of the relevant industrial award. He said Mr de Prazer told him
he considered it was misconduct. Mr Robson said he also confirmed the
accuracy of that advice with the Chamber of Commerce.
15.4.5
Mr de Prazer recalls being present at Mr Robson’s subsequent
interview with Mr Tuck. He said he recalls Mr Robson offering Mr Tuck the
option of resigning to avoid blemishing his record but also making it clear that if
he did not resign he would be dismissed. Mr Robson recalls simply telling
Mr Tuck he would be dismissed. Mr de Prazer believes Mr Tuck left the office
without having made a decision.
15.4.6
Mr Robson said that on his return Mr Coffey was advised of the
incident and accepted his decision to dismiss Mr Tuck.
He said he
understands that in the days following Mr Tuck’s acting head of department,
Mr Austin, made representations on his behalf. Mr de Prazer confirms that
Mr Austin approached Mr Coffey to plead Mr Tuck’s case and said he actually
overheard the conversation. As a result of those representations by Mr Austin,
Mr Tuck was reinstated. Mr Robson has made it clear he does not believe
Mr Tuck was reinstated because of any favours owed to him or for any other
improper reason. Mr Austin recalls speaking with Mr Tuck after his meeting
with Mr Robson when Mr Tuck told him that Mr Robson had given him the
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option of resigning or being sacked. He said he then went to see Mr Robson
who was not prepared to change his mind but did consent to him approaching
Mr Coffey.
15.4.7
Mr Austin said he then spoke to Mr Coffey and pleaded Mr Tuck’s
case. He said Mr Coffey considered the matter over the weekend and decided
not to proceed with Mr Tuck’s dismissal but imposed a number of conditions on
his continued employment with the City. First, Mr Tuck’s promotion to Senior
Health Surveyor was cancelled; secondly, he was not to have commuter use of
a council vehicle for three years; thirdly, there was to be no cost burden to the
City; and finally, Mr Tuck was to apply for an extraordinary driver’s licence.
Mr Coffey himself has little independent recollection of the incident and has
only a vague memory of being approached by Mr Austin on behalf of Mr Tuck.
He cannot recall the specific reasons why he did not proceed to dismiss
Mr Tuck but said Mr Tuck was a competent health surveyor, he had paid the
penalties for his actions and there was a distinct shortage of health surveyors
in the industry at the time.
15.4.8
Mr Tuck denies he was given any special treatment by Council
and is adamant Dr Bradshaw played no part in him retaining his employment.
He recalls speaking to Mr Robson and being told he could either resign or be
sacked. He said he was told to go home and think about it. Mr Tuck said
Mr Austin then went to speak to Mr Robson on his behalf; he believes that was
because Mr Coffey was on holidays.
15.4.9
There is some confusion as to whether Mr Robson ever actually
formally dismissed Mr Tuck and whether he had the authority to do so, in any
event. It appears he would only have had the authority to do so if he was
appointed acting Town Clerk while Mr Coffey was absent on leave or for some
other reason. Mr Coffey’s 1990 diary contains no reference consistent with him
being on leave or otherwise absent. Mr Robson believes he was acting Town
Clerk. Mr Florance, who was himself away on leave, said he believes
Mr Coffey was not on leave at the time. Both Mr Austin’s and Mr de Prazer’s
statements are inconsistent with Mr Coffey being absent at the time. For
present purposes it probably does not matter. It is clear that Mr Robson dealt
with the matter initially but, following Mr Austin’s intervention, Mr Coffey made
the ultimate decision. There is no suggestion by anyone that Mr Robson was
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not fully entitled to make the decision he did nor that Mr Coffey was not entitled
to reverse that decision.
15.4.10
It is obvious that Mr Tuck received strong support from his
colleagues from the very beginning of this incident and that the decision not to
proceed with his dismissal was largely the result of the representations by
Mr Austin. Mr Austin also wrote a reference for Mr Tuck which was provided to
the court when he was sentenced. The reference made specific mention of the
fact that Mr Tuck’s promotion to Senior Health Surveyor had been cancelled.
Mr Tuck was ultimately fined $1,800.00 and disqualified from holding or
obtaining a driver’s licence for life. On 12 December 1990 Mr Tuck’s
application for an extraordinary driver’s licence was granted. Mr Florance was
present in court and gave evidence in support of Mr Tuck’s application. The
City of Wanneroo claimed against its insurance policy with the SGIO in the sum
of $8,180.00, that being the cost of repairs to the vehicle driven by Mr Tuck.
The SGIO accepted the claim, paid for the repairs and sought reimbursement
from Mr Tuck. Mr Tuck agreed with the SGIO, without the involvement of the
City, to repay the SGIO at $50.00 per month. As at 31 July 1996, $5,378.68
remained outstanding.
There is no suggestion Dr Bradshaw had any involvement in the matter nor
even that he was aware it had occurred. Ms Judith O’Brien, an account
executive with the local government section of the SGIO, has advised the
Commission that the decision taken in both cases to indemnify the insured and
proceed to recover costs from the driver was consistent with SGIO policy and
without deviation from standard practice. Ms O’Brien states that the only
circumstances where the insured would not be indemnified in such cases would
be where the insured knowingly permitted the driver to drive the insured vehicle
while under the influence of alcohol.
15.5

Specific Queries

15.5.1
The document containing the allegations investigated in this line
of inquiry raises a number of specific queries. These are as follows:
“Also it needs to be established if any follow up action was taken
concerning payment, accountability, insurance, police charges,
etcetera.”
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As I have outlined, the police laid charges against Mr Tuck. Claims were made
under the insurance policies and paid by the SGIO. The SGIO entered into
agreements with both drivers to recoup the cost. The City of Wanneroo
suffered no financial loss in relation to either incident and, in the case of the
third party, actually obtained the benefit of a brand new vehicle in place of the
one damaged.
15.5.2
The next quote is to the effect that Mr Tuck “appealed apparently
with good support from someone”. Mr Tuck did not appeal. He applied for an
extraordinary driver’s licence which is an option available to any person who is
disqualified from driving, provided they meet the criteria laid down under the
Road Traffic Act. Mr Tuck was indeed supported by the Chief Health Surveyor,
Mr Florance, which is not in any way remarkable.
15.5.3

The next query is as follows:
“In the meantime, Tony Robson sacked him. According to the
source of this information, Tony had the authority to do this.”

As I have noted it is not clear whether Mr Tuck was ever formally dismissed.
The weight of the evidence suggests that Mr Robson told Mr Tuck that he
should resign or be dismissed. Mr Tuck was considering that ultimatum when
Mr Austin intervened on his behalf and Mr Coffey decided to allow him to retain
his job, subject to certain conditions. Nor is it clear that Mr Robson actually
had the authority to finally dismiss Mr Tuck since there is considerable
evidence to contradict Mr Robson’s recollection that he was acting Town Clerk
at the time.
15.5.4

Next:
“Tony was ordered to reinstate him the next day. It is not certain
who gave the order, but it would have to be Coffey or Bradshaw,
though it is doubtful that Coffey would have changed his mind.
Apparently he agreed with the sacking.”

There is no evidence to suggest that Mr Robson was ordered to reinstate
Mr Tuck. The decision that Mr Tuck was to continue in the City’s employ was
made by Mr Coffey and not Dr Bradshaw.
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15.5.5

Next:
“Apparently some arrangements have been made for (Mr Tuck) to
pay the costs of repairing the vehicle. Who authorised this? Who
in treasury is a party to the cover up and has the incident even
been reported to council? If not, why not? Why is Tuck so special
or important to Bradshaw.”

As I have noted, the SGIO approved the City’s claim for indemnity and paid for
the repairs to the vehicle. The SGIO entered into an agreement with Mr Tuck
to recoup the costs. Authorisation by Council for an arrangement for Mr Tuck
to pay the costs of repairing the vehicle was consequently not required. There
is no evidence to suggest that there was a cover-up by the City treasury or by
anyone else. Nor is there any requirement for Council to be advised of what is
essentially an administrative matter concerning the conduct of staff and not
affecting the financial position of the City. There is no evidence to suggest
Mr Tuck was “special or important” or even known to Dr Bradshaw.
15.5.6
The next quote requiring comment is “(H)as it anything to do with
the lunch bar?” There is no evidence to support any connection between the
way in which Mr Tuck’s accident was dealt with by Council staff and his role in
advising the Carters in relation to their lunch bar. There is not even a temporal
connection: Mr Tuck’s assistance to the Carters occurred in 1988 and his
accident was some two years later.
15.6

Summary of Findings

15.6.1
In relation to the matters investigated in this chapter I record the
following findings:
(a)

Mr Tuck was not the driver of the council vehicle that was involved
in an accident on 13 April 1990 nor did Mr Tuck receive any
favoured treatment from the City of Wanneroo with respect to that
accident.

(b)

Mr Tuck did not receive special or favoured treatment from the
City of Wanneroo in connection with the accident in which he was
involved in a council motor vehicle on 13 June 1990.
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(c)

There is no evidence to link Dr Bradshaw to either incident nor
Mr Tuck to Dr Bradshaw arising out of Mr Tuck’s performance of
his duties as Health Inspector in connection with the Mosey Street
lunch bar.
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16.1

Introduction

16.1.1
The Commission has received from a number of different sources
information relating to dealings between certain councillors of the City of
Wanneroo and members of the Vietnamese community. One such allegation
related to a property situated in Wanneroo Road, Carabooda.
16.1.2
By way of background to the allegations, Lot 6287 Wanneroo
Road was originally owned by Mr Dominic D’Annunzio. It was then leased to
Dr Nguyen Van Phat, sold subject to that lease to Mr William Doherty and onsold to the Congregation of Vietnamese Buddhists (“the Congregation”)
through the real estate agency of Mr Ronald Harman. Dr Bradshaw assisted
with the funding of the purchase by the Congregation to the extent of
$30,000.00. While the property was in the hands of Mr Doherty he applied to
the Wanneroo council to have part of Lot 6287 rezoned to permit the
development of a service station, which application was approved by the
Council but later rejected by the State Planning Commission. While those
dealings were in progress the Congregation was in the process of building and
later extending a temple and cultural centre which, on occasion, required
Council approval.
16.1.3
In reality the allegation comprises no more than a series of
connected facts which only achieved the status of allegation because they
involved a number of persons who have been the subject of considerable
scrutiny by the Commission. The information provided raises six separate
issues, as follows:
(a)

The role of Dr Phat in any of the dealings involving Lot 6287.

(b)

The purchase of Lot 6287 by Mr Doherty from Mr D’Annunzio.

(c)

The application to Council by Mr Doherty to rezone part of Lot
6287.

(d)

The sale of lot 6287 by Mr Doherty to the Congregation.
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(e)

The loan of $30,000.00 to the Congregation by or through
Dr Bradshaw.

(f)

Applications to Council for approval of a cultural centre at Lot 91
Evandale Road, Landsdale.

16.1.4
The Commission has investigated these matters with items 1(c)
and (d) of the terms of reference in mind. The inquiry was, however,
essentially exploratory.
16.2

Relationships and the Vietnamese Vote

The Relationships
16.2.1
It is necessary to consider the relationships between the people
involved in these matters in order to judge their actions and the credibility of
their evidence. The Commission is aware of the following connections.
16.2.2
The business relationship between Dr Bradshaw and Mr Harman
has been considered elsewhere in this report and I do not propose to repeat
the evidence in this context. It is sufficient to note that at all material times
Dr Bradshaw and Mr Harman were in a close business relationship and would
necessarily have had opportunity and a need to communicate with each other.
The relationship between Dr Bradshaw and Dr Phat has also been the subject
of evidence in relation to the Shelvock Reserve line of inquiry and is
considered in chapter 17. The matters considered in this line of inquiry predate
the Shelvock Reserve incident and coincide with the commencement of the
contact between Dr Bradshaw and Dr Phat.
16.2.3
Mr Doherty referred briefly in his evidence to his relationship with
Dr Bradshaw. He said he was in regular contact with Dr Bradshaw as early as
1982 because they were involved together in a business venture to export
wildflowers. Mr Doherty said Dr Bradshaw was also the medical practitioner for
him and his family. He said that by mid-1988 his contacts with Dr Bradshaw
were continuing but less regular. Dr Bradshaw said he and Mr Doherty were
friends.
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16.2.4
The relationship between Mr Doherty and Mr Harman was close
and longstanding. The two men had known each other for some 35 years as
both had at an earlier time been police officers. Mr Harman described
Mr Doherty as “ a friend of the family’s and a friend of mine”.
16.2.5
The leader of the Congregation was and remains Master Thich
Nhon Phuoc. According to Master Thich his first contact with Dr Bradshaw was
in 1988 when Dr Bradshaw attended a Buddhist annual festival as an invited
representative of the City of Wanneroo. Dr Bradshaw said he attended
important functions of the Congregation, around three times each year, but
sometimes less. Master Thich said his friendship with Dr Bradshaw did not
develop until after Dr Bradshaw had arranged a $30,000.00 loan to the
Congregation. He said that after that time Dr Bradshaw became a good friend.
However, when he was asked to explain why he requested Dr Bradshaw to
contribute funds to the Congregation he said “(I)n those times (that is, 1988)
Dr Bradshaw was a frequent visitor at our place and, because of the close
relationship between him and me, I just tried to ask”.
16.2.6
Dr Bradshaw said his involvement with the Vietnamese Buddhists
began when they approached the City for land to develop for a temple. He said
he attended functions regularly on behalf of the City and described the initial
relationship with Master Thich as one of councillor rather than friend.
Dr Bradshaw said, however, he later became a friend of the Master but he did
not specify when this development occurred. He denied that Master Thich ever
donated money to him or to his campaigns.
16.2.7
Mr Harman maintained that both Dr Bradshaw and Mr Doherty
were involved with the Vietnamese community but Master Thich said he knew
neither Mr Harman nor Mr Doherty prior to the purchase of Lot 6287 by the
Congregation. Mr Harman may well be viewing the Vietnamese community as
a homogeneous group while, in fact, it comprises a number of different and
separate cultural and religious organisations. Mr Harman readily admits his
recollection of detail is poor. He may well have been referring to the
connection between Dr Bradshaw, Mr Doherty and Dr Phat.
16.2.8
It appears that each of the people involved in the dealings
considered in this line of inquiry is closely connected with at least one other
person involved and in reasonably regular contact with that person. This factor
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reduces the likelihood that all of them were acting independently in relation to
the same matter.
The Vietnamese Vote
16.2.9
I have referred to the importance of the Vietnamese vote to
candidates for election to the Wanneroo Council in the context of the Shelvock
Reserve line of inquiry. The vote factor provides much of the explanation as to
why the Congregation received the attention and assistance it did in relation to
both the purchase of Lot 6287 and also the construction of its cultural centre.
16.2.10
Mr Geoffrey Wilson, the vice-president of planning for the
Congregation, told the Commission the Vietnamese residents were interested
in voting at local government level, they did carry a vote and they were more
likely to vote for people who were friendly towards the Vietnamese community.
Even Dr Bradshaw agreed a higher proportion of Vietnamese people voted in
local government elections than non-Vietnamese people. The evidence also
established the influence of their leaders on the Vietnamese vote. The
Commission has heard of the influence of Dr Phat within the Vietnamese
Community of Western Australia. I have no doubt Master Thich had a similar
influence over the Congregation. Mr Wilson put it this way:
“Master cannot deliver the Vietnamese Buddhists or the members
of the congregation as a solid guaranteed block of votes because
they are free people. He can only give them advice, but certainly
people knew that the Master has a significant influence.”
Dr Bradshaw agreed the Master would have a significant influence on the
voting patterns of members of the Congregation. He agreed further that if the
Master spoke to all of his people, either personally or through a newsletter, he
could effect who voted for Dr Bradshaw.
16.2.11
Mr Harman told the Kyle Inquiry that just prior to the sale of
Lot 6287, Dr Bradshaw used the voting strength of the Vietnamese community
to get himself re-elected and received a previously unheard of level of support.
Mr Harman said that without that support Dr Bradshaw would not have been
elected. He maintained that evidence before the Commission and said it was
the 1988 election when this occurred. Mr Harman said Dr Bradshaw worked
very closely with the Vietnamese community over a period of time in order to
“rely upon the strength that he got from their votes to get him back on Council”.
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16.2.12
Dr Bradshaw admits he received significant support from the
Vietnamese community in the 1988 election. He denied he received an
unusually high degree of support from the Vietnamese community and that
without the Vietnamese vote he would not have been re-elected but he did
agree he certainly would not have wanted to lose their support. Dr Bradshaw
denied making the statements Mr Harman attributed to him.
16.2.13
It does not matter whether the Vietnamese vote was the decisive
factor in Dr Bradshaw’s re-election in 1988. What is important is that
councillors, including Dr Bradshaw, saw the Vietnamese residents as a group
whose support was electorally well worth encouraging and their leaders as
capable of delivering a significantly large number of votes.
16.3

The Factual Background

The Congregation
16.3.1
The Congregation of Vietnamese Buddhists is a religious
organisation funded by contributions from members, government grants and
various fundraising activities. In the early 1980’s the Congregation rented
premises in North Perth but were planning to purchase land for the purpose of
constructing a temple and cultural centre. On 8 November 1985 they acquired
a property at Lot 91, Evandale Road, Landsdale. The purchase was financed
predominantly by donations and loans from members of the Congregation.
According to Mr Wilson, once the purchase was completed the Congregation
was left with a site but very little money with which to build anything. Mr Wilson
said the Congregation then set about fundraising. It applied for grants, held
fundraising dinners and conducted various other activities.
16.3.2
In May 1986 the Wanneroo Council deferred for one month
consideration of a development application for a proposed Buddhist cultural
centre on the Evandale Road site. The application related to a preliminary
concept plan produced by a member of the Congregation. The Town Planning
Committee recommended approval of the cultural centre subject to compliance
with certain conditions. That recommendation was subsequently accepted by
Council.
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16.3.3
Following approval, the Congregation appointed an architect,
Mr Richard Hammond. Mr Hammond was to negotiate the conditions with the
City and also develop an overall concept plan of the development. In August
1988 Mr Hammond was instructed to proceed with a design for the
development and the construction documentation for the first building on the
site which was the community centre. The job went to tender in 1989 with
practical completion occurring in early 1990.
16.3.4
The Congregation’s next project was a cultural support centre the
construction of which commenced in 1993 and was completed in 1996. The
final project in which Mr Hammond was involved was the construction of a child
care centre and remembrance room in 1996.
Lot 6287 Wanneroo Road
16.3.5
Mr D’Annunzio purchased Lot 6287 Wanneroo Road in the early
1980’s and lived just across the road. In February 1985 Mr D’Annunzio’s bank
manager introduced him to Dr Phat who was looking for a property on which to
grow vegetables for export. Lot 6287 had about 12 acres set up for a market
garden although the Water Authority later imposed restrictions which dictated
that the market garden be cut back to five acres under irrigation.
Mr D’Annunzio also owned another market garden property at the time. He
sold that property to Dr Phat with vendor finance and leased Lot 6287 to him
with an option to purchase.
16.3.6
Dr Phat operated his business from those properties for some
time. He even built a shed and coolroom on Lot 6287 which ultimately
remained on the land when he was forced to vacate. That fact evidently
caused some bitterness between Mr D’Annunzio and Dr Phat but the issue is
not of any concern to this Commission.
16.3.7
In 1986 Mr D’Annunzio began to look for another family home. He
said that in September 1986 he responded to an advertisement in The West
Australian for a house for sale in Landsdale. Mr D’Annunzio said he
telephoned and spoke to one of the owners, Mrs Beverley Doherty. He then
went to inspect the property and met Mr Doherty. Mr D’Annunzio told
Mr Doherty he wished to buy the property but said he would first need to
approach Dr Phat to determine whether he was in a position to purchase Lot
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6287 and enable Mr D’Annunzio to finance the purchase of the Doherty’s
property. Mr Doherty himself went to look at Lot 6287 and then suggested to
Mr D’Annunzio that they swap properties, with Mr D’Annunzio making up the
difference in value between the two properties by a cash payment. They later
fixed the cash differential at $43,000.00.
16.3.8
According to Mr D’Annunzio he and Mr Doherty discussed the
situation with Dr Phat’s lease and option to purchase. It was at that stage
Mr Doherty told Mr D’Annunzio that Mr Harman was a friend of his and that he
would handle the sale. This was Mr D’Annunzio’s first contact with Mr Harman;
he first met him when the offer and acceptance forms were signed on
10 October 1986. Dr Phat agreed to the formal cancellation of his lease
agreement and entered into a new lease with Mr Doherty but for an increased
rent. Mr D’Annunzio said Dr Phat was given an option to purchase the property
but said he was not in a financial position to do so and declined.
16.3.9
Dr Phat disputes some aspects of Mr D’Annunzio’s account of the
sale of Lot 6287. He said he was not aware of Mr D’Annunzio’s arrangement
with Mr Doherty until he was called to the meeting in October 1986 when they
produced a new lease agreement for his signature. Dr Phat conveyed the
impression he was pressured into agreeing to the new arrangement. He said
he did not understand the system in Western Australia and felt he had to sign
or he would be in trouble. Dr Phat denied he was ever given the option to
purchase the property before it was sold to Mr Doherty. Once again, if
pressure was in fact applied it was in circumstances which fall outside the
terms of reference of this Commission.
16.3.10
It appears that the relationship between Mr Doherty as landlord
and Dr Phat as tenant was somewhat difficult, in part because of Dr Phat’s
financial difficulties. Dr Phat first had contact with Mr Harman when Mr Harman
issued him with a rent demand notice on Mr Doherty’s behalf. Towards the end
of his time on Mr Doherty’s property, Mr Doherty referred him to Dr Bradshaw,
who in turn sent him to see his lawyer. Otherwise Dr Phat had little to do with
Wanneroo councillors while he was working Lot 6287. He also said he had no
business dealings with the Congregation. Dr Phat said he only knew they had
bought the property from Mr Doherty through members of the Vietnamese
community. Ultimately, Dr Phat’s business collapsed and he was declared
bankrupt. He said he had no further contact with Mr Doherty or Mr Harman.
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Dr Phat had already vacated the property by the time it was sold to the
Congregation.
16.3.11
Settlement of the transfers of land from Mr Doherty to
Mr D’Annunzio and from Mr D’Annunzio to Mr Doherty was effected in the same
month. Payment was effected by Mr D'Annunzio paying to Mr Doherty the sum
of $38,236.44 which was the agreed difference between the respective values
of the two parcels of land. Although payment was effected in that way the
actual sale prices were properly reflected in the necessary documentation.
There was no apparent attempt to avoid any stamp duty.
Applications to Council
16.3.12
In April 1987 an application from the Congregation to revise its
grant of conditional development approval to construct a Buddhist cultural
centre or temple on the Evandale Road land went before Council. The terms of
the application are not material for present purposes. Dr Bradshaw moved the
motion at the full Council meeting held on 29 April 1987. In the same month
the Town Planning Committee considered an application from Mr Doherty to
rezone part of Lot 6287 to permit the construction of a service station. In his
letter to Council dated 1 March 1987 Mr Doherty observed that "(T)he site has
been chosen after months of consideration". At its meeting on 8 April 1987 the
Committee recommended approval of the application. That recommendation
was accepted by Council and on 4 May 1987 Mr Doherty was advised that
Council had agreed to amend the scheme and seek consent to the amendment
from the State Planning Commission.
16.3.13
Dr Bradshaw was a member of the Town Planning Committee at
the time but the motion to approve Mr Doherty's application was made by
Councillor Baddock and seconded by Councillor Cooper. Since Dr Bradshaw
attended the meeting and did not declare an interest he must have voted on the
application. The motion at full Council was moved by Councillor Baddock and
seconded by Councillor King. Again, Dr Bradshaw attended, did not declare an
interest and therefore must have voted on the matter. Dr Bradshaw agreed that
a service station rezoning would be financially beneficial to Mr Doherty but he
still did not think it necessary to declare an interest or abstain from voting. He
was unconcerned about the propriety or the perception of voting on a matter to
the financial benefit of a friend.
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16.3.14
Dr Bradshaw said he never raised the issue of his friendship with
Mr Doherty with his fellow councillors or with council staff and did not request
their advice as to whether he should declare an interest. He said “I have no
financial interest in it so I don’t see any problem at all”. I note also that the
motions were moved by councillors known to be closely associated with
Dr Bradshaw, strong supporters and members of the faction he led. The
Commission has heard abundant evidence that, at that time, those councillors
frequently acted at Dr Bradshaw's request without necessarily bringing
independent judgment to bear.
16.3.15
Dr Bradshaw is, I believe, in this instance legally correct. He had
no direct or indirect pecuniary interest which section 174 of the Local
Government Act 1960 required him to declare. The situation does, however,
point up yet again the deficiency in the Local Government Act 1960 which
permits councillors to speak and vote upon matters in which they may not
themselves have a financial interest but in which they have a non-pecuniary
conflict of interest. The situation thrown up in this case would, I am sure, arise
fairly frequently; the motion, if approved, would financially benefit
Dr Bradshaw’s friend. There is no doubt that a prudent and responsible
councillor in Dr Bradshaw’s position, when Mr Doherty’s matter came first
before the Committee and then before full Council, would have disclosed an
interest and abstained from voting. If the failure to address the question of
non-pecuniary conflicts of interest in the Local Government Act 1960 is based
upon a reliance on the invariable good judgment of councillors then I suggest
that reliance is misplaced.
16.3.16
Mr Doherty succeeded in obtaining his approval at Council level
but on 15 August 1987 the Minister for State Planning advised the City that he
had decided to withhold consent to advertise the proposed amendment to
permit a service station on part of Lot 6287. On 9 September 1987 the Town
Planning Committee adopted the recommendation of the City Planner to
request the Minister to reconsider his decision. The motion was seconded by
Dr Bradshaw.
That recommendation was accepted by Council and on
25 September 1987 the Town Clerk made the request to the Minister in writing.
16.3.17
The recommendation to request a reconsideration came from the
City Planner, Mr Oscar Drescher. Mr Drescher’s report to the Town Planning
Committee substantiates his views by reference to a number of factors which,
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on their face, appear reasonable. Notwithstanding that Dr Bradshaw seconded
the motion calling for a reconsideration, there is no evidence to suggest he was
exerting his influence in Mr Doherty's favour because of their relationship.
16.3.18
The Minister responded by letter which was received on 6 April
1988 reiterating his previous decision to withhold consent to advertise the
proposed amendment. In May 1988 Council resolved to discontinue the
amendment and Mr Doherty's attempt to gain approval for a service station on
that site thereupon formally came to an end. Shortly after that decision
Mr Doherty decided to sell Lot 6287.
16.3.19
On 10 August 1988 the Congregation’s application with respect to
the Evandale Road land again came before the Town Planning Committee
which recommended advertising the proposed cultural centre for public
comment. The motion was moved by Dr Bradshaw. On 24 August 1988 full
Council accepted the Committee’s recommendation.
The Sale of Lot 6287 to the Congregation
16.3.20
On 17 August 1988 Mr Doherty accepted an offer from the
Congregation to purchase Lot 6287 for $260,000.00. The offer was made
subject to finance with settlement due on 17 October 1988. Mr Harman's
exclusive authority to sell was dated the same day. A $5,000.00 deposit was
paid on 23 August 1988.
16.3.21
On 16 September 1988 the Commonwealth Bank advised
Mr Harman it had approved finance of $30,000.00 to assist the Congregation to
purchase Lot 6287. On the same day solicitors acting for the purchasers
advised that “(T)he benefit of the subject to finance clause in the above
contract to purchase is now waived and the offer and acceptance is now
unconditional”. On 25 September 1988 Mrs Doherty made an offer to purchase
a property in Kaiber Avenue, Yanchep for $137,500.00. Condition 4 of that
offer made it subject to the settlement of Lot 6287 on or before 17 October
1988. Ron Harman Realty produced a settlement statement for the sale and
purchase of Lot 6287 dated 15 October 1988. It is not known when the
Congregation received that document but on the following day the
Congregation made a journal entry acknowledging a loan of $30,000.00 from
W. Bradshaw.
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16.3.22
It is not in dispute that the W. Bradshaw referred to in the books
of the Congregation is Dr Wayne Bradshaw and that Dr Bradshaw obtained the
funds from his brother, Mr John Bradshaw. The available records reveal that
on 17 October 1988 Mrs Beverley Bradshaw, who was then Mr Bradshaw’s
wife, withdrew from her account the sum of $27,000.00. On the same day a
deposit in the sum of $27,265.00 styled "Cash/cheque" into Mr Bradshaw's
account resulted in a credit balance of $26,882.00. Again on the same day
Dr Bradshaw drew a cheque for $30,000.00, overdrawing his account by
approximately $30,995.00. According to a note on the National Australia Bank
file “Deanna” (Ms Diana Borserio) from Dr Bradshaw’s surgery advised the
bank that Dr Bradshaw was overdrawing his account because “he has a friend
who needs $30,000.00 today” on the understanding that "(T)he funds he is
borrowing is coming from his brother in Harvey". Dr Bradshaw's cheque and a
cheque from the Congregation drawn on the Commonwealth Bank in North
Perth were given to Mr Harman and received into his trust account on the same
day.
16.3.23
On 18 October 1988 Mr Bradshaw drew a cheque for $30,000.00
and on the same day a $30,000.00 cheque was deposited into Dr Bradshaw's
account, reducing his overdraft accordingly. The butt in Mr Bradshaw's cheque
book states, "W.W. Bradshaw loan".
In Mr Bradshaw's accounts the
$30,000.00 is described as a “loan at call to W.W. Bradshaw”.
16.3.24
The settlement on the sale and purchase of Lot 6287 was effected
on 21 October 1988 and title thereupon passed to the Congregation. On
24 October 1988 Dr Bradshaw instructed his solicitors, Kott Gunning, to draw
up a “very simple loan agreement between John Leslie Bradshaw ... for
$30,000 to Buddhist Congregation ... for five years at 15% p.a. interest only
payable 6 monthly commencing 17 October 1988”. Simple interest on that loan
over a five year period comes to $22,500.00. Over three years, which was
Mr Bradshaw's understanding of the arrangement, interest amounted to
$13,500.00.
16.3.25
In due course Mr and Mrs Doherty, through Mr Harman as agent,
settled on the property at Kaiber Avenue, Yanchep.
16.3.26
Following the transfer of title to Lot 6287 and Dr Bradshaw’s
payment to the Congregation, on 7 December 1988 the Town Planning
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Committee recommended approval of the Congregation’s application to add
aged persons units to their cultural centre. On 21 December 1988 full Council
accepted the Committee’s recommendation. At the committee level the motion
was moved by Councillor Duffy and seconded by Councillor King. At full
Council level the motion was moved by Councillor Cooper and seconded by
Councillor King. Dr Bradshaw was present on both occasions and did not
declare an interest.
16.3.27
To complete the story in relation to Lot 6287, on 18 April 1990 the
Congregation sold the land to a Mr Ivankovich. Mr Harman was not involved in
that sale. Master Thich told the Commission the market garden was not a
successful venture for the Congregation. There was insufficient water for the
property to be viable and it was sold to provide funds for the construction of the
temple. According to the settlement statement, the amount due to the
Congregation on settlement was $381,000.00. After payment to the mortgagee
$260,243.69 was credited to the Congregation's account.
16.3.28
Notwithstanding the surplus available to the Congregation, on
settlement no part of the $30,000.00 loan was repaid until 1 November 1992
when Master Thich made a payment of $15,000.00 to Mr Bradshaw. The
payment was made after the announcement of the Kyle Inquiry but just prior to
the tabling of Mr Kyle's report. In the covering letter Master Thich attributed the
delay in paying to financial problems. No such problems are apparent from the
accounts of the Congregation, which disclose that in every year from 1989 to
1994 there was a trading surplus. In 1990 the surplus reached $94,000.00. In
his letter Master Thich also promised "(S)ome other I will pay to you on
15 January 1993".
On 9 November 1992 Mr Bradshaw wrote to the
Congregation to acknowledge receipt of the part payment and to advise Master
Thich he was prepared to “have the remaining money paid at a later stage”. He
did however point out that the agreement was for three years and was by that
time overdue by two years. That, of course, is a different period from the five
years stipulated by Dr Bradshaw in his faxed note to Kott Gunning.
16.3.29
The Congregation did not make another payment until
1 September 1994 when a further $5,000.00 was sent to Mr Bradshaw. At that
time Master Thich wrote "(T)he balance of amount will pay on the New Year
some time". Mr Bradshaw again wrote to Master Thich on 30 December 1994
acknowledging receipt of the $5,000.00 and again referring to the
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Congregation’s failure to comply with the terms of the agreement, including the
lack of any payment of interest. The letter is in very lukewarm terms, not at all
consistent with someone who is owed money and confronted with broken
promises to pay the balance.
16.3.30
On 27 March 1995 Mr Bradshaw again wrote to the Congregation
reminding them of the outstanding $10,000.00 plus interest owing to him but it
was not until 25 February 1996 that the Congregation made a further payment
of $5,000.00. That remains the position. The Congregation still owes
$5,000.00 plus whatever interest is payable.
16.4

The Evidence

Dr Phat
16.4.1
While Dr Phat played a central role in the Shelvock Reserve line
of inquiry it appears to be no more than coincidence that he became involved in
this particular investigation at all. There is no dispute that Dr Phat was
introduced to Mr D’Annunzio and thence to Lot 6287 by Mr D’Annunzio’s bank
manager and not through Dr Bradshaw, Mr Doherty or Mr Harman. In fact it
appears to be a result of the property passing to Mr Doherty that Dr Phat first
came into contact with Dr Bradshaw. Nor is there any evidence of any
connection between Dr Phat and the Congregation, contrary to the view
Mr Harman formed. On all the evidence it appears Dr Phat’s financial troubles
caused him to vacate Lot 6287 before the property was sold to the
Congregation.
16.4.2
Mr Doherty also appears to have thought Dr Phat played some
role in the sale of Lot 6287 to the Congregation. It appears, however, that
Mr Doherty assumed that because Dr Phat was Vietnamese he may have
mentioned the property to the others. Mr Doherty had no basis for believing
Dr Phat played any role in the purchase. There is no evidence before the
Commission that Dr Phat was involved in any way.
The Sale of Lot 6287 to Mr Doherty
16.4.3
Nor does the evidence support any untoward inferences from the
land swap arrangement between Mr D’Annunzio and Mr Doherty. Mr Doherty’s
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evidence of an entirely normal commercial transaction is supported in all
material respects by Mr D’Annunzio. While Mr Harman and Mr Doherty were
well known to each other there is no evidence that Mr Harman played any part
in bringing Mr D’Annunzio and Mr Doherty together. Mr Harman received no
commission on the sale and did not charge for preparing the paperwork for the
settlement. There is no basis on which I could conclude there was anything
exceptionable in the purchase by Mr Doherty of Lot 6287.
Mr Doherty’s Rezoning
16.4.4
The Commission has considered the possibility, somewhat remote
though it may be, that the $30,000.00 loan from Dr Bradshaw to the
Congregation which finished up in the hands of Mr Doherty was a repayment by
Dr Bradshaw of monies paid by Mr Doherty to Dr Bradshaw for assistance with
his rezoning application. If that was the case then the whole loan transaction
was a mechanism to conceal the repayment to Mr Doherty of monies owed
after his rezoning application was rejected. Investigators formed the view that
while the possibility might be remote it would provide an explanation for why
Dr Bradshaw involved himself in the business activities of the Congregation to
the extent he did.
16.4.5
To test that possibility investigators obtained three retrospective
valuations of Lot 6287. One of the valuations placed a value on the property at
the time of the sale of $210,000.00 and the other two at $225,000.00. The
purchase price paid by the Congregation was $260,000.00. On the basis of
those retrospective valuations the Congregation paid $35,000.00 over market
value. I accept, however, that land valuation is not an exact science and that
the margin for error increases where the valuation is carried out retrospectively.
Additional evidence would be required to support a finding that the purchase
price was artificially inflated to include the $30,000.00 payment.
16.4.6
Mr Doherty was asked about his motivation in applying to rezone
a portion of Lot 6287 to be used for a service station. He accepted that the
rezoning approval would have increased the value of the land but said he did
not intend to simply sell the rezoned land. Mr Doherty said he would have
considered any offer that was made but he was really interested in retaining the
land, leasing it to a petrol company and taking the income. It is obvious there
would be a financial benefit to Mr Doherty if the rezoning was successful. In

665

view of the longstanding friendly relationship between Mr Doherty and
Dr Bradshaw, the question then arises as to whether he sought and received
Dr Bradshaw’s assistance and whether there was a price for any assistance
given.
16.4.7
Mr Doherty was somewhat vague on the question. He said he did
not know for sure whether he sought assistance from Dr Bradshaw but had it at
the back of his mind that he may have done so. Mr Doherty said he did not
deal with anyone in particular in the Town Planning Department and
consequently had no contact in the City at that level who could assist him. He
said he had not previously made a rezoning application but maintained that the
process was not too difficult.
16.4.8
Mr Doherty did appear to be trying to avoid any suggestion that he
probably did ask Dr Bradshaw for assistance. He maintained there was a
desperate need for a service station in that location as if that proposition made
it unlikely he would have sought assistance. It does not follow that because an
applicant believes his application has merit he is unlikely to seek support for its
approval from councillors. It is still necessary for those merits to be
communicated and to remove whatever risk of rejection exists. As I have
observed on a number of occasions, there is nothing wrong in applicants
seeking support for their applications from councillors. It is only where an
inducement is offered that the request becomes corrupt. Mr Doherty denied
Dr Bradshaw ever asked for money in return for assistance with his rezoning
application. He said money was not offered and was not paid. Consequently
no money needed to be repaid when the application ultimately failed.
16.4.9
Mr Doherty also refuted any suggestion that when the rezoning
proposal was rejected by the State Planning Commission, Dr Bradshaw offered
to arrange a purchaser for the land. He said the failure of the rezoning
application was not the primary reason for his decision to sell the land, if it
played any part at all. Mr Doherty said it was the restriction placed on water
usage by the Water Authority that led him to that decision. He said the amount
of water available was insufficient to permit any further development of the
market garden, a fact of which he said he was unaware at the time he
purchased the land.
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16.4.10
Dr Bradshaw said he could not recall any discussions with
Mr Doherty about the rezoning application. He said he did not assist
Mr Doherty and was not asked to do so. He denied any suggestion that he had
received or requested any money from Mr Doherty in return for supporting the
application. Dr Bradshaw also denied he arranged a purchaser for the land
when the rezoning fell through. Thus both parties concerned deny any corrupt
conduct in relation to the rezoning application. There is no evidence to
contradict those denials from any other person. The only additional evidence
on the issue is the actual sale of the property and particularly Dr Bradshaw’s
financial involvement.
The Sale of Lot 6287 to the Congregation
16.4.11
There have been varying accounts of the reasons for and the
circumstances surrounding the purchase of Lot 6287 by the Congregation.
Mr Wilson said the Congregation was constantly looking around to see how
they could make money to develop the Evandale Road temple site. He said a
member of the Congregation who was involved in real estate, Mr Doi, saw an
advertisement and suggested to the Master that the Congregation buy Lot 6287
because the area was expanding quickly and the value would increase.
According to Mr Wilson, Mr Doi was aware the owner was keen to sell.
16.4.12
Master Thich had a similar recollection.
He said the
administration committee formed the idea to purchase land for an investment
with the aim of obtaining additional funds for the building of the temple. Master
Thich said their intention was to work the land to obtain an income from which
to pay the interest to the bank. He confirmed Mr Wilson's evidence that
Lot 6287 first came to the Congregations' attention through Mr Doi who saw the
property advertised in newspapers. Master Thich said the purchase involved
some negotiation, with the Congregation increasing its offer from $260,000.00
to $265,000.00. The increased offer was not reflected in the offer and
acceptance document.
16.4.13
Master Thich expressly denied telling Dr Bradshaw the
Congregation was looking to purchase some land.
He also denied
Dr Bradshaw told him about Lot 6287 or that Dr Bradshaw suggested the
Congregation should purchase the land. According to Master Thich he did not
even discuss the purchase with Dr Bradshaw before making the offer. Master
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Thich did confirm that Mr Harman was involved in the sale but does not indicate
the extent of his involvement.
16.4.14
Mr Harman's evidence on this issue was, not surprisingly, full of
contradictions. He told the Kyle Inquiry he signed up the transaction between
Mr Doherty and the Congregation on Dr Bradshaw's instructions. He told the
Commission's investigator he was not aware Dr Bradshaw had any role in the
deal; he did not know who instigated the transaction. When it was pointed out
to him by the investigator that he had given a different account to Mr Kyle and
that account was read to him he said:
“Well, that's probably what did happen. I mean, as I say, going
through that there this morning I just couldn't recall how it came
about, but it - okay, if that's on there well then that's what
happened.”
Mr Harman said the 1992 version was to be preferred because it was prior to
back operations to which he attributes problems with his memory. Before the
Commission Mr Harman could not remember whether it was Mr Doherty or
Dr Bradshaw who first alerted him to the fact that Mr Doherty wished to sell the
land. He did maintain, however, that after the land was on the market for a
month or two and did not sell Dr Bradshaw contacted him and told him
Mr Doherty was going to sell the land to the Vietnamese Buddhists.
Mr Harman said Dr Bradshaw also requested him to do the paperwork for the
transaction.
16.4.15
When he was pressed on the accuracy of this recollection,
Mr Harman said he was pretty sure Dr Bradshaw contacted him. When the
discrepancy between that account and the version he gave the investigator was
pointed out to him, Mr Harman said he was "still not sure exactly what
happened”.
Having been reminded of his earlier evidence Mr Harman
maintained he now had an independent recollection that Dr Bradshaw was
involved in the sale of this property. In view of the changes in his account, I am
not prepared to find, on the basis of Mr Harman’s evidence, that Dr Bradshaw
had any involvement in the sale.
16.4.16
Mr Harman was also asked about his role in the sale and the
circumstances of the settlement. He said he had an authority to sell which he
needed to legally claim a commission. Mr Harman said the normal scale of
fees would have been between $6,000.00 and $7,000.00 but he was charging
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$3,000.00 less than scale. He gave the following explanation as to why he
charged a fee on this transaction but not on Mr Doherty's sale to
Mr D'Annunzio:
“I think that was taking into account the fact that I'd done a lot of
work before on the others and never charged anything. For this
particular one I'd done many trips up there trying to chase money
and get the Vietnamese to account to bring in line with all these
other things, so he agreed to give me a fee on that particular one.”
The "many trips up there" was apparently a reference to Mr Harman's
involvement in collecting rent from Dr Phat and not to obtaining funds from the
Congregation. Mr Harman did not recall Dr Bradshaw contributing any of the
purchase moneys, notwithstanding his accounts, that show he received as part
of the settlement funds a cheque made payable to him from Dr Bradshaw.
16.4.17
Mr Doherty confirmed he sold Lot 6287 through Mr Harman. He
said Mr Harman had conducted the previous settlement and had asked
Mr Doherty to engage him as agent should he wish to sell any other property.
Mr Doherty said that was how he decided to put the sale of Lot 6287 in
Mr Harman’s hands. While he had discussed the sale with Mr Harman he
believed he did not discuss it with Dr Bradshaw although he conceded he may
have done so. In any event, he felt since Mr Harman knew Dr Bradshaw it
would have been common knowledge he was selling the property.
16.4.18
Mr Doherty said he did not know if the sale was advertised
elsewhere but there was a Ron Harman Realty sign at the front of the property.
He said that one day when he was out at the property a car drove in containing
two people who appeared to be Vietnamese and were wearing monk's robes.
He said he later established that one of those gentlemen was Master Thich.
Mr Doherty said one of them asked him if he knew Dr Bradshaw and he said he
did. He said the two men looked at the property and said they would like to buy
it. Mr Doherty said that for some reason he asked them what they were going
to do with the property and they told him they proposed to use it as a training
area for young Vietnamese market gardeners.
He said they offered
$260,000.00 for the property.
Curiously, instead of referring them to
Mr Harman, who had been given the agency to sell the property, Mr Doherty
said he told them he would contact Mr Harman.
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16.4.19
Mr Doherty denied that Mr Harman or Dr Bradshaw ever
suggested to him the Congregation or any other Vietnamese group would be a
potential purchaser for his property. He also said he played no role in
financing the purchase by the Congregation. Mr Doherty said his only
involvement was to discuss with Mr Harman whether the Buddhists would
obtain the loan referred to in the offer and acceptance. He said Mr Harman
assured him they would get the money. On Mr Doherty’s evidence he received
no information as to how the purchase was to be financed. He said he was
unaware of Dr Bradshaw's loan to the Congregation until he was called before
this Commission. Mr Doherty did say, however, that close to the settlement
date he was advised the loan had not been approved and that Mr Harman
asked him if he would allow an extension of time to settle but he refused.
Mr Doherty said Mr Harman did not indicate the nature of the difficulty.
16.4.20
Mr Doherty disputed the suggestion that he first found a
purchaser for the property then advised Mr Harman and asked him to handle
the settlement. He also disputed Mr Harman's recollection as conveyed to
Mr Kyle that it was on Dr Bradshaw's instructions that Mr Harman effected the
transaction with the Congregation. While Mr Doherty had no difficulty with the
proposition that the Buddhists approached him and he then advised
Mr Harman, he maintained that Mr Harman's account would be inaccurate if he
was saying that was the first time he became involved. Mr Doherty bolstered
his version of events with the observation that if Mr Harman had not already
been involved and the Buddhists had made him an offer he would have
accepted and saved himself the $3,000.00 commission.
16.4.21
Dr Bradshaw's account of events was slightly different again.
While he denied Mr Harman's evidence that he instructed him to sign up the
transaction between Mr Doherty and the Congregation, he did admit to a minor
involvement in the sale. Dr Bradshaw said the Master and one or two other
people turned up at his clinic one day and said they were driving around
looking for land to purchase to create income for the Church. He said they
mentioned a market garden to be operated by the members of the
Congregation. Dr Bradshaw said they asked him if he knew of any suitable
blocks. He said he was aware Mr Doherty had a reticulated block he wanted to
sell with a large coolroom built on it that was ideal for market gardening.
Dr Bradshaw said he gave the Buddhists Mr Doherty's name and telephone
number and told them they should talk to him. According to Dr Bradshaw that
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was the full extent of his involvement in the matter except of course for
arranging some of the funds. He said he did not even know the Master had
purchased the block until many weeks later.
16.4.22
Although Dr Bradshaw’s account is substantially in the same
terms he gave to the Kyle Inquiry I have some difficulty with some aspects.
Master Thich was not a patient of Dr Bradshaw's and came to his surgery
specifically to ask Dr Bradshaw for information, something he had never done
before. Dr Bradshaw said he believed Master Thich came to see him because
he was a councillor and thought he would know more about the area than
Master Thich. He admitted that Master Thich was at the time unaware of his
involvement in a real estate agency and that he had an interest in or any
experience at all in real estate. It is even more curious that Dr Bradshaw said
he sent them directly to Mr Doherty and not to Mr Harman. Dr Bradshaw said
he was unaware Mr Harman was involved in selling Lot 6287. Keeping in mind
the relationships between the parties Dr Bradshaw’s explanation is difficult to
accept. If he was aware the property was for sale then he would have been
aware that Mr Harman was the agent for the sale. I also note that Dr Bradshaw
admitted to being friendly with Mr Doi, who both Master Thich and Mr Wilson
said was the person who brought the availability for purchase of Lot 6287 to
their attention.
16.4.23
There are conflicts in the evidence of all of those involved in this
matter. At least one of the witnesses is not giving an accurate account of
Dr Bradshaw's role in the sale of the property. Unfortunately there is no
independent evidence to corroborate any of the versions given. It is
consequently virtually impossible to establish where the truth lies.
Dr Bradshaw’s Contribution to the Purchase Price
16.4.24
It is clear that Dr Bradshaw provided the Congregation with part of
the purchase price but here again there is some conflict as to the
circumstances. According to Master Thich the purchase of Lot 6287 was to be
financed from savings, members' loans and a bank loan to make up the
shortfall. He said the Congregation had raised approximately $60-70,000.00
between 1986 and 1988 through donations from members and by fundraising.
Master Thich said members' loans provided a further $160-170,000.00 towards
the purchase price. He said the loans were interest free for periods of three to
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five years. Master Thich said the money lent was not the subject of written
agreements but were simply given to the Congregation and recorded in the
books of account as loans.
16.4.25
Master Thich said that after agreeing to purchase Lot 6287 the
Congregation realised they were $30,000.00 short of the amount they needed.
He said they had intended to obtain a bank loan but when Dr Bradshaw came
to visit the temple he asked Dr Bradshaw if he could help with a loan. Master
Thich said he just “gave it a try”. He said Dr Bradshaw agreed to lend the
money and said he would try to borrow it from his younger brother. That was
one version of events.
16.4.26
Later in his evidence Master Thich said he did not know if
Dr Bradshaw said where the money was coming from. It is clear however the
money was to be a loan and not a gift. Master Thich was certain the discussion
with Dr Bradshaw was about money for the land, and not for the temple, and
that the terms of the loan were discussed at the time of the request. He said:
"I asked him about the repayment. If we get the money from him,
how long do we require to repay that amount and he said that the
shortest period of time is three years and the longest is five years.”
16.4.27
Master Thich was also asked about the loan agreement. He said
Dr Bradshaw gave him the document but told him later he did not need to sign
it. Master Thich said that because the agreement did not have a signature it
was not worth keeping and some six months to a year later it was thrown away
and burnt. I do not find Master Thich’s evidence on this point convincing. In
the absence of some explanation for such an action I do not believe
Dr Bradshaw would instruct his solicitors to draw up an agreement, give it to
Master Thich for signature and then tell him it does not need to be signed.
16.4.28
Master Thich went on to say that after three years, that is in 1991,
he contacted Dr Bradshaw, who was overseas, to pay him half of the amount
owing. He said he could not afford to pay the whole amount because the
Congregation had some financial difficulties. When asked how he knew where
to contact Dr Bradshaw he said Dr Bradshaw had sent a card from New
Zealand. Master Thich said Dr Bradshaw told him to repay his younger brother
which, as I have noted, he did at least in part in November 1992.
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16.4.29
It is difficult to reconcile the timing of this account. Master Thich
said he contacted Dr Bradshaw three years after the loan was granted which
would be August 1991. He said they agreed he would repay half the amount
owing and yet the money was not paid to Mr John Bradshaw until November
1992. Master Thich also said he contacted Dr Bradshaw before he sold the
land but the sale occurred in April 1990.
16.4.30
That was Master Thich’s first version of events. The picture
became clearer, although still not without credibility problems, when Master
Thich was recalled to give evidence. He said then that when looking to finance
the purchase of Lot 6287 the Congregation inquired of the Commonwealth
Bank about a possible loan and were told they could possibly borrow up to
$60,000.00. However, after raising funds through members' loans and
donations they were only short $30,000.00. Master Thich’s evidence was
vague as to whether the Congregation ever actually applied for a loan from the
bank. On his second appearance he said the application was made and
approved and disputed he had previously said anything to the contrary. Master
Thich was unable to produce the letter approving the $60,000.00 loan and said
it had probably been lost.
16.4.31
Master Thich was also asked more questions about the terms of
the loan. On this occasion Master Thich maintained the loan was for a period
of five years with no interest accruing. He first explained the absence of any
provision for interest on the lack of any loan documentation; then because
Dr Bradshaw placed no importance on it; and finally, that there was simply no
discussion of the issue. Master Thich’s evidence on his failure to sign the loan
document and this later evidence on the interest issue leads me to conclude
that Master Thich believed if he did not sign the document he could set his own
terms and ignore those agreed.
16.4.32
On Master Thich's second version of events the Congregation
was not obliged to repay the loan for five years. He was asked why, if that was
the case, he said that after three years he contacted Dr Bradshaw about paying
back part of the money. Master Thich said he contacted Dr Bradshaw because
the Congregation intended selling Lot 6287. He said the sale occurred in 1992,
which was incorrect, and that with the money from the sale he wished to pay off
half the loan. When Master Thich was asked why, on the sale of the land, he
would not repay the whole amount he said that after selling the land, paying the
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bank and repaying the loans from the members of the Congregation there was
very little left. Master Thich was then asked the obvious question:
“Why was it that the members of the congregation who lent money
got their money back and Dr Bradshaw didn't get his money back?--Because I thought that he couldn't mind if we paid him at the time
half of the amount because he had agreed to lend us the money
over a period of five years and it hadn't been five years since when
we pay him back half the amount.”
However, on Master Thich’s own evidence some of the members' loans were
for a five year period and they were paid their money. Lot 6287 was sold for
approximately $381,000.00. The Congregation made a profit of $121,000.00
after repayment of members' loans and still they did not pay Dr Bradshaw. It is
very apparent that Master Thich simply preferred to use the money for other
purposes, such as operating a bakery and constructing the temple.
16.4.33
As I have noted, in every year except one since 1988 the
Congregation has had a surplus of funds more than sufficient to pay the
$30,000.00 to Dr Bradshaw but did not do so. The loan was not even repaid in
the year in which the Congregation posted a trading surplus of approximately
$95,000.00. Master Thich explained that failure as follows:
“We did not pay him in that year because he did not need the
money then and we needed the money to pay the interest to the
bank because in that year the interest rates were very high.”
Master Thich said he concluded Dr Bradshaw did not need the money because
he did not ask for it. Master Thich did not at any stage during his discussions
with Mr John Bradshaw concerning repayment of the loan mention that he
simply preferred to spend the money owed on the temple. Master Thich agreed
he did not act honestly with Mr Bradshaw in that regard.
16.4.34
I accept that Dr Bradshaw provided the loan of $30,000.00 to the
Congregation to enable them to purchase Lot 6287. It follows, in my opinion,
that Master Thich's conduct in relation to that loan has been dishonest and
disreputable. I also find he has been less than forthright in explaining his
conduct to the Commission; his evidence on any issue must be viewed with
caution. Master Thich’s evidence is relevant to the Commission's inquiry first,
in relation to his credibility and secondly, to assist in determining whether the
payment from Dr Bradshaw was in fact a loan at all.
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The Nature of the $30,000.00 Payment
16.4.35
Master Thich denied there was any connection between electoral
support for Dr Bradshaw and his payment to the Congregation.
16.4.36
Ms Beverley Lyon, who at all material times was Mrs John
Bradshaw, told a Commission investigator she had no detailed knowledge of
why the loan was made or the conditions on which it was granted. She told the
Commission she only knew “my brother in law wanted some money to loan to
some monks and John discussed that with me and decided that he would lend
it”. Mrs Bradshaw said the money was loaned basically because Dr Bradshaw
requested it. When she was asked about her understanding of what the money
was for she replied "I understand that was to be loaned to Wayne Bradshaw by
my husband." Mrs Bradshaw said she had no difficulty with agreeing to the
loan because she believed in lending money to family when it was needed.
16.4.37
On Mrs Bradshaw's evidence she and her husband treated the
transaction quite differently from an investment. She said that when they
invested money together they discussed the potential returns and the
respective merits of investments but in this case there was no such discussion.
She said this was a loan to a member of her husband’s family and she treated it
in that way.
16.4.38
Mr John Bradshaw told the Commission that in 1988 he was
contacted by his brother who asked if he could provide $30,000.00 to some
monks to pay for the finishing of their church. He said he was never told the
money was going to or had been put towards the purchase of a property with a
view to conducting a business venture. He said he did not know any of the
monks and had no involvement with the Congregation or the wider Vietnamese
community. Mr Bradshaw said he did not even ask his brother why he wanted
to provide money to the monks.
16.4.39
Mr Bradshaw’s explanation for involving himself in the transaction
was that it seemed like a reasonable deal. When the fact that the advance was
to be unsecured and that Mr Bradshaw knew nothing about the Congregation is
considered I have some difficulty accepting Mr Bradshaw genuinely came to
that assessment. Those very significant drawbacks were pointed out to
Mr Bradshaw and he said he had faith in his brother and naively thought he
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was dealing with a religious order whom he could trust.
proposition was put to Mr Bradshaw in this way:

The alternative

“Or is it simply that you provided it regardless of the risk because
your brother had requested it?---Basically, yes.”
Mr Bradshaw nonetheless still maintained he was not actually lending the
money to his brother even though Dr Bradshaw made the request, it was paid
directly to him and Mr Bradshaw did not in fact know what Dr Bradshaw had
done with the money. He said it was not until he received a letter from Master
Thich that he became aware the moneys had in fact been given to the
Congregation. Until then, Mr Bradshaw said he did not have the name, the
address or any details whatsoever of the recipients of the money nor any
written record of the loan. The following proposition was then put to
Mr Bradshaw:
“And again I would suggest to you that in fact what you were doing
was lending money to your brother. It's just that he told you what
was going to happen with it?---Yes.”
16.4.40
Mr Bradshaw also said that if his brother had not been overseas
he probably would have dealt directly with him in attempting to recoup the
money. Mr Bradshaw disagreed with Master Thich's and Dr Bradshaw's
understanding of the terms of the loan. He understood it to be a three year
interest only loan with interest payable quarterly. On those terms the capital
would have been repayable in 1991. Mr Bradshaw’s understanding is more
consistent with the fact that some money was repaid in 1992 and with the fact
that Master Thich has at no stage ever suggested the money was not due and
owing at the earlier time.
16.4.41
There is also some independent support for the conclusion that
the money was a loan from Mr Bradshaw to his brother. Mr Peter Lauder is the
senior partner in the accounting practice of Bird Cameron and was at the time
responsible for Mr Bradshaw’s accounting records in which the $30,000.00
payment appears as a loan to W.W. Bradshaw. From those records Mr Lauder
describes the payment as a loan at call, W.W. Bradshaw, $30,000.00.
Mr Lauder states that the entry was taken from a cheque written out by
Mr Bradshaw in November 1992. He stated that the payment would have been
coded straight through to the loan account without asking any further
questions. Mr Lauder was not aware the money was ever paid or on-paid to
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the Congregation. He observed "(F)rom the paperwork that I have got before
me the Vietnamese congregation isn't named anywhere in it".
16.4.42
Mr Lauder stated that in more recent times he spoke with
Mr Bradshaw about the matter and the responses he received were all
consistent with the transaction being a loan to Dr Bradshaw and not a loan to
the Congregation. Mr Lauder told a Commission investigator:
“We have verified verbally with John Bradshaw that that is the
amount that is still outstanding from his brother. ... But as far as
he was concerned, and as evidenced by the cheque butt in his
handwriting, it was just a loan to his brother.”
Mr Bradshaw does not accept that he made such statements to Mr Lauder.
16.4.43
Dr Bradshaw maintains the $30,000.00 was a loan from his
brother to the Congregation which he did no more than arrange. When he was
first questioned on this issue Dr Bradshaw denied having any financial
involvement in the sale of Lot 6287 to the Congregation or any financial
involvement with the Congregation itself or with Master Thich. He denied ever
lending the Congregation or Master Thich any money. It was not until he was
asked if Mr Thich had ever paid money to any of his relatives that he admitted
his involvement in arranging payment of the $30,000.00. On Dr Bradshaw's
evidence, the moneys were a loan from his brother to the Congregation. He
said he asked his brother to lend it to them because they were $30,000.00
short of going to tender for the construction of the temple. Dr Bradshaw said
he made the request of his brother because he knew he had some money to
invest at the time.
16.4.44
On the other hand, Mr Bradshaw said he did not normally talk
about his financial affairs or his investment intentions with his brother.
Dr Bradshaw also asserted that his brother loaned the money directly to the
Congregation which, as I have noted, was not the case. Dr Bradshaw denied
having any other involvement in the transaction but then admitted to discussing
the terms of the loan and also to arranging for his solicitors to draw up a loan
contract. His explanation for arranging the contract was that he was just
helping the Vietnamese but on any interpretation such a contract would
primarily be for the benefit of the lender rather than the borrower. By that time
the money had already been handed to the Congregation. Dr Bradshaw said
that when he gave Master Thich a copy of the loan contract Master Thich told
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him he had to take it to the Congregation to get somebody else to sign it with
him. Dr Bradshaw could not remember whether the contract was ever signed.
16.4.45
With respect to the terms of the loan Dr Bradshaw initially said the
term was for one year with interest at 5% per annum. When he was recalled to
give further evidence Dr Bradshaw maintained his position that the money was
a loan from his brother to the Congregation and that it was required for the
construction of their temple. Dr Bradshaw insisted that was his recollection but
he did not dispute the money was used to purchase Lot 6287. He denied he
had lied to his brother because he knew Mr Bradshaw would not provide the
funds for a money-making venture. Dr Bradshaw said he did not know "how the
confusion came about".
16.4.46
It is certainly difficult to see how confusion on the need for the
money could arise. I very much doubt Dr Bradshaw was confused about this
very basic matter. I accept Mr Bradshaw's evidence that he was told by his
brother words to the effect that the money was needed by “some monk ... to
pay for the finishing of their church”. Mr Bradshaw’s recollection is supported
by his then wife. The information could only have come from Dr Bradshaw. I
do not believe Dr Bradshaw could at the time have been under any
misapprehension about the purpose for which the funds were required. I
conclude that Dr Bradshaw deliberately misled his brother about the use for
which the funds were intended to avoid the possibility of Mr Bradshaw refusing
to provide the money for a mere investment.
16.4.47
Dr Bradshaw also denied he was simply using his brother's funds
to himself lend the money to the Congregation. He said "(A)s far as I am
concerned, he lent them the money" but that view appears to be in conflict with
all the known facts. It was Dr Bradshaw who asked his brother for the funds;
the money was paid by Mr Bradshaw directly to him and he then wrote a
cheque to Mr Harman to enable him to settle on Mr Doherty's property.
Dr Bradshaw said he did not remember any of those events. Dr Bradshaw did
agree the evidence was more consistent with a loan from his brother to him
rather than to the Congregation. He was asked:
“In fact what he did was consistent with him lending the money to
you rather than lending it to the Buddhists. Isn't that correct?---The
way it looks, yes.”
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But Dr Bradshaw still denied that Mr Bradshaw had in fact loaned the money to
him.
16.4.48
Of course, this is not the first occasion on which Dr Bradshaw has
maintained a position in the face of all evidence to the contrary. I am satisfied
Dr Bradshaw asked his brother to lend him the money to enable him to lend it
to the Congregation. The only credible piece of evidence that runs counter to
that view is the loan agreement drawn up by Dr Bradshaw’s solicitors but that
document was never signed by either party. When Master Thich finally gave
some thought to repaying some of the loan he contacted Dr Bradshaw. He only
commenced dealing with Mr Bradshaw when Dr Bradshaw, being overseas,
directed him to do so.
Dr Bradshaw’s Motivation for Lending the Money
16.4.49
The next question that must be addressed is Dr Bradshaw’s
motivation for advancing $30,000.00 to the Congregation. Since he did not
have the funds available himself at the time and had to borrow to meet Master
Thich’s request, I conclude that Dr Bradshaw was extremely anxious to oblige
the Congregation. One possible explanation is that he was buying electoral
support. Dr Bradshaw was asked:
“Did you do it in order to help them as a group so that you would
get them on side for future voting purposes?---It was a dual
purpose. (1) I hoped they would support me; and (2) I wanted to
help them just like you do any other group.”
Dr Bradshaw appeared to have no difficulty with the concept of using money,
even if it was someone else's, to obtain electoral support. He said the situation
was not a matter of using money; it was a loan which had to be repaid. He was
asked:
“Do you see any difficulty in arranging a financial benefit for the
Vietnamese Community with a hope or an expectation of electoral
support?---You hope you will always get the support of anyone
you've helped, but I also just wanted to help them, anyway.
Did you see any problem with using the medium of money to
achieve that?---No, I didn't.”
16.4.50
Elsewhere in his evidence Dr Bradshaw denied his purpose in
arranging the loan was to ingratiate himself with the Vietnamese Buddhist
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Community. Perhaps it was the word “ingratiate” which caused Dr Bradshaw to
demur; he did not appear to have any difficulty with the concept of using money
to help out the Congregation and at the same time securing electoral
advantage for himself.
16.4.51
Dr Bradshaw was also asked about his reason for approaching his
brother for money in this way. His answer was instructive:
"Because I didn't have it and I happened to know that he had some
to invest at that time."
It is implicit in the answer that if Dr Bradshaw did have the money he would
have provided it himself, I infer, without any thought as to the proprieties or
legalities involved.
16.4.52
Dr Bradshaw was questioned about other possible explanations
for him contributing the $30,000.00. He denied he did so to prevent the sale
arranged for Mr Doherty’s property from falling through. Dr Bradshaw denied it
was a mechanism for repaying Mr Doherty that amount, for whatever reason.
He also denied the funds obtained from Mr Bradshaw had previously been held
by Mr Bradshaw on his behalf. The last two propositions were also denied by
Mr Doherty and Mr Bradshaw respectively.
16.5

The Application for Approval to Construct a Temple

16.5.1
Dr Bradshaw’s loan of $30,000.00 to the Congregation raises the
question of whether he breached the disclosure rules when matters concerning
the Congregation subsequently arose for decision by Council. The payment
also raises concerns as to the role he played generally in relation to the
Congregation’s dealings with Council.
16.5.2
Master Thich said the Congregation intended to first build the
temple on the front of the Evandale Road property and then, over time, build at
the back an activity centre for the community, a library, a child care centre,
women's centre and a nursing home. He said they had difficulties with
obtaining planning approval from 1986 to 1988. Master Thich said they did not
know Dr Bradshaw at that time. He said the Congregation had, by the time he
gave his evidence, constructed the temple, the women's centre, the activities
hall, the library, the office for social functions and the child care centre, all of
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which required and received Council approval. Both Master Thich and
Mr Wilson said the Congregation did not receive any special or particularly
speedy service and they did not suggest Dr Bradshaw had assisted them with
their applications.
16.5.3
Dr Bradshaw said he was never approached by Master Thich for
assistance in obtaining planning approval for construction of the temple and did
not assist him in any way. Nonetheless, since Dr Bradshaw was owed money
by the Congregation, he had a disclosable indirect pecuniary interest in any
application made to Council by the Congregation. On the documentary
evidence there were two occasions upon which Dr Bradshaw voted without
disclosing that interest, namely at the meeting of the Town Planning Committee
on 7 December 1988 and the meeting of full Council on 21 December 1988 at
which the application to approve an addition to the Congregation’s cultural
centre was approved. In my opinion, Dr Bradshaw’s failure to declare a
pecuniary interest on each of those occasions fell short of the requirements of
section 174 of the Local Government Act 1960.
16.5.4
The Congregation had another application before Council in
August 1988. The Town Planning Committee meeting predates Mr Doherty's
acceptance of the Congregation’s offer to purchase Lot 6287 but the full
Council meeting occurred after that acceptance. However, on the available
evidence, Dr Bradshaw's earliest financial involvement was approximately two
days before the drawing of the cheque on 17 October 1988. Dr Bradshaw
consequently had no declarable interest at the August meeting. The only other
applications by the Congregation were after Dr Bradshaw ceased office as a
councillor and in any event fall outside the terms of reference of this
Commission.
16.6

Conclusions

16.6.1
chapter.

I return now to the six issues raised in the introduction to this
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(a)

Dr Phat’s Involvement

As I have noted, there is no evidence that Dr Phat was involved in any of the
several transfers of title to Lot 6287 nor with the financial dealings of the
Congregation with Dr Bradshaw.
(b)

Mr Doherty’s Purchase of Lot 6287

16.6.2
There is no evidence to suggest the purchase of Lot 6287 by
Mr Doherty was other than a normal commercial transaction. There is also no
evidence from which I could conclude that Dr Bradshaw played any role in that
transaction. On the evidence available Mr Harman assisted only with the
settlement and did so without receiving payment.
(c)

Mr Doherty’s Application to Rezone Lot 6287

16.6.3
Notwithstanding Dr Bradshaw’s denial and Mr Doherty’s
equivocation, I am satisfied that Dr Bradshaw was approached by Mr Doherty
for assistance with his application to rezone a portion of Lot 6287 and that
Dr Bradshaw agreed to do what he could to help. In a situation where the two
men were friends, Dr Bradshaw was an experienced and influential councillor, it
was Mr Doherty's first application, there was no particular council officer
assisting Mr Doherty with his application and a successful application meant
significant financial benefit for Mr Doherty, I would have great difficulty
accepting that he did not approach Dr Bradshaw on the matter.
16.6.4
It has been submitted for Mr Doherty that there is no evidence to
support such a finding. For the reasons I have stated, I do not accept that
submission but, in any event, the finding is of no great significance: it does not
reflect adversely on Mr Doherty.
Mr Doherty has not denied that he
approached Dr Bradshaw and there is no evidence before the Commission of
any payment being requested, offered or paid in return for the assistance
sought and given by Dr Bradshaw.
16.6.5
On the other hand, in my view when Dr Bradshaw voted on
Mr Doherty’s application, in favour of a matter to the financial benefit of a friend
and close associate, he acted improperly. The Local Government Act 1960 did
not prohibit Dr Bradshaw’s conduct and was to that extent manifestly deficient.
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For the reasons developed in chapter 35 of this report, I believe the Local
Government Act 1995 should be amended to address the question of nonpecuniary conflicts of interest on the part of councillors and council staff.
(d)

The Sale of Lot 6287 by Mr Doherty to the Congregation

16.6.6
There is too much conflict in the evidence of the interested parties
and insufficient independent evidence for me to make any conclusive findings
as to exactly what happened in relation to the sale of Lot 6287 by Mr Doherty to
the Congregation. The relationship between the parties would suggest
Dr Bradshaw was well aware that the property was to be sold, that Mr Harman
was involved in the sale and that Dr Bradshaw was prepared to assist if need
be. There is also evidence which suggests Dr Bradshaw initiated the contact
between Mr Doherty and the Congregation which culminated in the sale but a
finding to that effect would depend primarily on the evidence of Mr Harman and
Dr Bradshaw, neither of whom gave compelling evidence on the issue.
16.6.7
There is no basis upon which I could find any connection between
the failure of Mr Doherty’s rezoning application and Dr Bradshaw's involvement
in the subsequent sale of Lot 6287. Nor does the available evidence support a
conclusion that the sale of Lot 6287 was a mechanism for passing the sum of
$30,000.00 from Dr Bradshaw to Mr Doherty. Only two items of evidence could
support such a view; the three retrospective valuations and Dr Bradshaw's loan
of $30,000.00 to the Congregation. I have already noted the weaknesses of
retrospective valuations and the need for additional evidence. In my opinion,
Dr Bradshaw’s financial arrangement with the Congregation does not constitute
sufficient additional evidence to suggest any untoward significance in the fact
that the Congregation may have paid over market value for Lot 6287, the
coincidence in the amount notwithstanding. In any event I have concluded that
the payment was a loan which is not consistent with Dr Bradshaw passing or
repaying money to Mr Doherty.
(e)

The Payment of $30,000.00 to the Congregation

16.6.8
The payment of the $30,000 to the Congregation raises two
issues: who actually paid the money and why? I have concluded the payment
was a loan from Dr Bradshaw to the Congregation. Mr John Bradshaw’s
involvement was with his brother; he simply provided Dr Bradshaw with the
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funds and was told the use to which they were to be put. Mr Bradshaw became
involved in attempting to recover the money because Dr Bradshaw was out of
the jurisdiction and it was, in any event, ultimately his money.
16.6.9
The second issue is Dr Bradshaw's motive in providing money to
the Congregation. Dr Bradshaw said he had a dual purpose: encouraging
support for himself and helping out the Vietnamese. Providing a $30,000.00
loan, unsecured, for five years on a purely verbal agreement is indisputably a
very generous gesture.
There is nothing in the evidence before this
Commission in this or other lines of inquiry to suggest that Dr Bradshaw was of
that character, made a practice of financially supporting worthy causes to that
extent or had such an intention in this particular case. Nor was the
Congregation in a particularly needy state or ministering to particularly
disadvantaged people. It is, of course, no answer to assert that the transaction
was an investment or that there was no benefit to the Congregation because
the money had to be repaid.
16.6.10
This was not a case of Dr Bradshaw using his influence to effect
an allocation of municipal funds to the Congregation or of him assisting with
introductions or advice. It was a payment of personal funds to the influential
leader of a group known for its tendency to vote at local government level in
larger than usual numbers. Providing loans to potential voters is no doubt a
particularly effective way of enlisting electoral support. It is, however, highly
improper. I am satisfied that the loan represented a financial benefit to the
Congregation. It was unsecured money at lower than market interest rates, if
indeed interest applied at all.
16.6.11
Section 152(1) of the Local Government Act 1960 is relevantly in
the following terms:
“A person who promises, offers or suggests valuable consideration,
advantage, recompense, reward or benefit to induce support of a
candidate for election commits an offence.”
In my opinion Dr Bradshaw’s actions fell within the class of conduct
contemplated by that section when he lent the $30,000.00 to the Congregation.
However, even if the prosecuting authorities determined that he had committed
an offence he is not liable to prosecution because of the limitation at that time
contained in section 646(2) of the Local Government Act 1960. His conduct
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was nonetheless most improper and should be recognised as such.
Dr Bradshaw professed not to see any problem with using money to obtain
electoral support but, fortunately, the Local Government Act does.
(f)

Dr Bradshaw’s Failure to Disclose a Pecuniary Interest

16.6.12
Finally, there is Dr Bradshaw’s failure to disclose a pecuniary
interest when matters concerning the Congregation came before Council. I
have already found that Dr Bradshaw had an indirect pecuniary interest which
he was legally obliged to disclose on the two occasions in December 1988
when the Congregation's application for an addition to the cultural centre came
before the Town Planning Committee and full Council. When Dr Bradshaw
voted on those matters without disclosing his interest he failed in that
obligation. Quite apart from the question of the legality of his conduct, the
failure was most improper.
16.7

Summary of Findings

16.7.1
In relation to the matters investigated in this chapter, I record the
following findings:
(a)

Master Thich’s conduct in relation to the loan to him by
Dr Bradshaw of $30,000.00 was dishonest and reprehensible.

(b)

There is no evidence to suggest that Dr Phat was involved in any
of the several transfers of title to Lot 6287 nor with the dealings of
the Congregation with Dr Bradshaw.

(c)

There is no evidence to suggest that the purchase of Lot 6287 by
Mr Doherty was other than a normal commercial transaction.
There is also no evidence that Dr Bradshaw played any role in the
transaction.

(d)

Mr Doherty requested Dr Bradshaw as councillor to assist with his
application to rezone a portion of Lot 6287. There is no evidence
of any impropriety in relation to that request.
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(e)

Dr Bradshaw participated in the debate and voted in favour of his
friend Mr Doherty’s application without disclosing a conflict of
interest. His conduct in doing so was improper but, regrettably,
not illegal.

(f)

There is no evidence to support a conclusion that the sale of
Lot 6287 by Mr Doherty to the Congregation was a mechanism for
passing $30,000.00 from Dr Bradshaw to Mr Doherty.

(g)

Dr Bradshaw made an unsecured loan of $30,000.00 to the
Congregation for a term of five years on an oral agreement. The
loan was improper and was also the bestowing of a benefit in
order to induce electoral support as contemplated in section
152(1) of the Local Government Act 1960.

(h)

Dr Bradshaw failed to disclose a pecuniary interest as required by
section 174 of the Local Government Act 1960 on two occasions
when matters concerning the Congregation came before Council
in December 1988, after he made the loan to the Congregation.
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17.1

Introduction

17.1.1
A number of the Vietnamese people who live in Western Australia
belong to an organisation called Vietnamese Community in Western Australia
(“the Vietnamese Community”). In July 1990, Dr Nguyen Van Phat became
president of the Vietnamese Community and remained in that office for six
years.
17.1.2
It is the practice of the Vietnamese Community to play the finals of
their soccer football competition in March or April of each year. The teams
compete for the Hung Vuong Cup, which is named after a Vietnamese king. In
1991 the finals were played on 20 April, at the Shelvock Reserve in Koondoola.
17.1.3
Mr Barry Bond was at the time a business proprietor in Wangara.
In April of 1991 Mr Bond was campaigning for election as a councillor for the
south ward of the City of Wanneroo. The elections were to be held in May of
that year. Dr Wayne Bradshaw was also standing for re-election as a
councillor for the south ward. While they were not themselves candidates in
the election for that year, Mr Colin Edwardes and Mr Wayde Smith were
supporting Dr Bradshaw with his campaign. On Mr Bond’s account, he
attended at the Shelvock Reserve on the afternoon of 20 April in order to speak
to Dr Phat. On his way home from that appointment Mr Bond called in to see
Mr Peter Nosow, who was also a candidate for the office of councillor for the
south ward of the City of Wanneroo in the forthcoming elections. Mr Bond said
he told Mr Nosow that while he was at the Shelvock Reserve he had seen
Mr Edwardes hand a “wad of notes” to Dr Phat. Mr Nosow confirms the
essentials of that conversation.
17.1.4
Mr Nosow told the Commission he did nothing with that
information for some time. He said that after the election in May he may have
mentioned it in “passing conversation” to the returning officer, the Town Clerk
of Wanneroo, Mr Ronald Coffey, and to the Mayor, Councillor Marwick, and
Councillor Rundle. He said he also believed he told Mr Kyle about the
conversation with Mr Bond in 1992 in the course of Mr Kyle’s first inquiry.
Mr Nosow said that at some later time, prior to June 1994, he received a
telephone call from Mr Edward Cunningham MLA. He said Mr Cunningham
told him he was “looking into Wanneroo Inc” and asked whether he and his
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parliamentary and ALP colleague, Mr Norman Marlborough MLA, could talk to
him. Mr Nosow could not recall whether he had previously passed on to
Mr Cunningham details of his conversation with Mr Bond on 20 April 1991.
17.1.5
In any event, Mr Nosow and Mr Cunningham both say a meeting
took place and that Mr Nosow told Mr Cunningham and Mr Marlborough about
the incident at Shelvock Reserve conveyed to him by Mr Bond. According to
Mr Bond, at some point Mr Marlborough contacted him by telephone to ask
about the Shelvock Reserve incident. Mr Bond was unclear about the date of
the call but it is likely to have been after Mr Marlborough’s conversation with
Mr Nosow and before 15 June 1994. Mr Bond said that in the course of a
lengthy conversation he told Mr Marlborough all about the incident.
17.1.6
On 15 June 1994, in the Legislative Assembly, Mr Marlborough
related an incident, which he said he had heard from “an impeccable witness”,
where Mr Edwardes had passed a 50 mm thick bundle of banknotes to Dr Phat
during the course of the Hung Vuong Cup finals at the Shelvock Reserve on
20 April 1991. Mr Marlborough raised the matter in the House again on the
following day, 16 June 1994.
17.1.7
The allegation, which was of course thereafter in the public arena,
raised squarely the possibility of electoral malpractice contrary to section 152
of the Local Government Act 1960 As I have noted in chapter 1 of this report
on 8 October 1996 the Commission’s terms of reference were extended to
include the following:
“(l)

17.2

(To inquire into and report upon) the allegation that Colin
Geoffrey Edwardes was seen handing money to Nguyen Van
Phat at Shelvock Reserve, Koondoola on or about 20 April
1991 and as to whether there was any corrupt, illegal or
improper conduct involved.”
The Vietnamese Vote

17.2.1
Mr Bond said that when he nominated for election to Wanneroo
Council he was advised to make inquiries about obtaining support within the
Vietnamese Community. He continued:
“And who told you that?---It was generally known that one should
approach the Vietnamese community and I believe all candidates
did.
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Why is that?---Because they are the people who vote, are looking
for a future in the city of Wanneroo and if you are expecting people
to support you you need to know what their wants are and ideals.
You say they are people who vote. Are you saying that they are
people who voted more often than other people living in the area of
different backgrounds?---I was led to believe that the Vietnamese
people voted in numbers because they hadn't had that choice in
their previous country.”
17.2.2
Mr Peter Nosow, who stood for election at the same time as
Mr Bond, said he was advised by a number of people of the importance of the
Vietnamese vote. He said one of those was the husband of a federal member
of parliament, one a local member and another a sitting Wanneroo councillor.
Mr Nosow said the Vietnamese vote was seen as being important because “the
Vietnamese community were in a position to influence the outcome of any
election, especially a council election, where not many votes were required to
become elected”. He said he was told the Community was being cultivated to
“try to encourage them to come out and vote” in the local council elections.
Mr Nosow also said it was pointed out to him that the Vietnamese Community
“came out in quite large numbers to vote in the south ward”, the ward in which
he, Mr Bond and Dr Bradshaw were standing.
17.2.3
Mr Edwardes agreed that the members of the Vietnamese
Community appreciated the right to vote and said “it could be true” that they
were more likely to vote than other sectors of the community.
17.2.4
I accept that, rightly or wrongly, there was a perception amongst
some people with an interest in the politics of Wanneroo that members of the
Vietnamese community voted in larger than normal proportions and that their
votes could have a significant effect on the result of council elections,
particularly for the south ward.
17.3

Mr Bond’s Observations

17.3.1
On Mr Bond’s account, he is something of a reluctant whistleblower. He said at one point that he had discussed the matter with Mr Nosow
outside the Commission hearing room on the first occasion they were called to
give evidence and had expressed the opinion that he “wished (he) had never
said a damned thing to (Mr Nosow)” and thereby set in train the events that led
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ultimately to the matter being raised in Parliament. He said his initial reaction
to what he observed at Shelvock Reserve was not to suspect any improper
payment for favours but rather an attempt to “set him up” in some way
connected with the election campaign. Only one aspect of what he saw and
heard made him consider the possibility of impropriety and, he said, that was
inconclusive. He said “I never really thought for a moment that - that there was
a bribe or anything serious at all”. Mr Bond did not consider at any time that he
had seen or heard anything to warrant him reporting the matter to the police or
even the returning officer for the municipal elections. He did not report the
incident and said that subsequent interviews he gave to the police were at their
instigation and not his.
17.3.2
Mr Bond’s account of what occurred on that day has not been
consistent on the several occasions on which it has been recorded. The
passage of time and the distorting effect of repeating a description of the same
incident, possibly not seen as particularly significant at the time, on a number
of occasions over a period of years, may explain to some extent the
discrepancies in Mr Bond’s recollection. The essential elements do, however,
appear to have remained fairly constant. Mr Bond’s description of the events of
20 April 1991 and their aftermath is set out below. Unless otherwise indicated
the facts related are as stated by Mr Bond himself.
17.3.3
As I have noted, Mr Bond was a candidate for election as
councillor for the south ward of the City of Wanneroo at the elections to be held
in May 1991. He had made an agreement with another candidate, Mr Nosow,
to exchange preferences for that election, with the object of improving their
mutual chances of being elected at the expense of another candidate,
Dr Bradshaw. Mr Bond said it was generally known that to be elected as a
councillor in Wanneroo “one should approach the Vietnamese community and I
believe all candidates did”. He said he had been led to believe the Vietnamese
people voted in numbers because they had not had that choice in their own
country.
17.3.4
On the advice of a person whose identity he could not recall and
in pursuit of the votes of members of the Vietnamese community, Mr Bond
approached one Mr Sunny Hua who ran a panel beating business in
Marangaroo. Mr Hua suggested to Mr Bond that he make contact with the
leader of the Vietnamese Community, Dr Phat. Mr Bond then telephoned
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Dr Phat and asked for an opportunity to speak with him. The two men arranged
to meet at the Shelvock Reserve, Koondoola, between 2.00 pm and 3.00 pm on
20 April 1991. The time and location were written on the back of one of
Mr Hua’s business cards, in Mr Bond’s handwriting, below Dr Phat’s name and
address as written by Mr Hua. Mr Bond reconstructed the date from the fact
that it was two or three Saturdays before the election, which was to be held on
4 May 1991.
17.3.5
Mr Bond attended at Shelvock Reserve just before 2.00 pm on
Saturday, 20 April. His said he went there in the hope that Dr Phat “might
consider that I was a worthy candidate and may indicate to some of his people
that I would be worth supporting”. He went alone. When he arrived he saw noone he knew. He remained at the Reserve for half an hour, possibly three
quarters of an hour, at most. While he was there he saw a presentation of
trophies carried out on the football oval.
17.3.6
Mr Bond asked someone at the kiosk in the carpark to point out
Dr Phat to him and then approached Dr Phat as he was walking off the oval.
They met some four to five metres from the kiosk, on a slope down to the oval.
Mr Bond introduced himself and confirmed that it was he who had spoken to
Dr Phat on the telephone. The conversation then went as follows”
“I said that, you know, I was a candidate for the forthcoming council
election and was looking for Vietnamese community support and I
wanted to know what the Vietnamese community were looking for
from the City of Wanneroo with regard to their future there. Do you
want me to continue this total conversation?
Yes, please?---He said to me that it was too late for me to get
involved with the Vietnamese community.
Did he say why?---No, he just said it was too late; that maybe next
year it might be a different situation.
Did you ask him why it was too late?---No. I mean, when he said it
was too late, he said it was too late, that the election is too close for
me to become involved with these people.
You accepted that, did you?---Yes.
You thought that that was a reasonable thing for Mr Phat to say?--Yes. I mean, if he didn't think that I had been on the scene long
enough to become familiar with the Vietnamese people, then, yes, I
had to accept that.”
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Apart from general pleasantries, that was fairly much the substance of their
conversation. Mr Bond remembers hearing Dr Bradshaw speaking at around
the time of his conversation with Dr Phat and believed that a presentation was
in progress while they were conversing.
17.3.7

Mr Bond then gave the following evidence:
“What was the next thing that happened?---We were standing there
and Wayde Smith and Colin Edwardes walked by.
You knew both those gentleman?---Yes.
And what happened?---We all said hello to each other and they
walked about 3 or 4 metres past and stopped - past Dr Phat and
myself. We were facing the oval. Dr Phat said, "Could you excuse
me for a minute?" and I said, "Certainly," and he went over to Smith
and Edwardes.”

17.3.8
Mr Bond was questioned at some length to establish precisely
where he said everyone was standing when Dr Phat joined Mr Edwardes and
Mr Smith. A Council diagram and photographs of the reserve tendered in
evidence indicate that at the southern end of the reserve there were two
carparks which together ran from Callison Way on the western side to Shelvock
Crescent on the eastern border. The entire carpark was slightly curved, the
curve being convex when looking towards the football fields. On the far
western edge of the eastern half of the carpark there was a building housing a
kiosk and changerooms. In front of the carpark the ground sloped down along
approximately 20 metres to the level football fields. There was an intermittent,
low and hitching rail style fence running along the top of the slope between the
carpark and the grassed area.
17.3.9
Mr Bond and Dr Phat conducted their conversation in the carpark,
just in front of and slightly to the east of the kiosk. When Dr Phat left Mr Bond
to join Mr Edwardes and Mr Smith they were standing on the grass slope in
front and off to the east, that is on Mr Bond’s right hand side. As I have noted,
Mr Bond said initially that the two and then three men were “probably four
metres” away at all material times. Mr Bond could see all three men diagonally.
Dr Phat was facing the oval so that Mr Bond could see his left side and back.
Mr Edwardes was in front of and slightly to the left of Dr Phat, facing the
carpark. Mr Bond could consequently see Mr Edwardes’ front and right hand
side. Mr Smith was on Mr Edwardes’ left, also facing the carpark. Mr Bond’s
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view of Mr Smith would consequently have been obscured to some extent by
Dr Phat but he said he could see Mr Smith.
17.3.10

Mr Bond then described the following events:

“So what did you observe when Mr Phat approached Mr Edwardes
and Mr Smith?---They - well, Colin Edwardes pulled his right hand
out of his pocket and handed Dr Phat a wad of money, and when I
say he handed it to him he presented it to him in the form of putting
it up to his, well, chest I guess.
Did he say anything?---Yes. He said, "Here. This is for you."
And the response?---"No. No, I don't want."
What happened then?---Wayde Smith said, "We want you to have
this."
What happened?---Dr Phat said, "No, I don't really want it. I don't
need this."
He said both those things, did he?---I believe so."No, I don't really
want this - want it. I don't need this"?---Mm.
What else was said?---Almost in - well, both of them spoke, this is Smith
and Edwardes, saying, "No, no, we want you to have it. You take it."

And what else?---Dr Phat took the money.
Anything else said?---There was something said which I didn't pick
up. I must say that I was a little embarrassed. I really didn't know
what was going on, but something was said and then Dr Phat came
back to me.”
Mr Edwardes and Mr Smith then moved off separately around the oval.
17.3.11
During this exchange Mr Bond had a clear view of all three men
and, with the exception of the last comment, had no difficulty hearing them. He
believed the presentation that had been taking place on the oval had finished
when Dr Phat was having his conversation with Mr Edwardes and Mr Smith.
When Dr Phat returned he and Mr Bond spoke briefly about another possible
influential contact for Mr Bond in the Vietnamese community, namely a
Buddhist monk. Mr Bond did not ask Dr Phat anything about his conversation
with Mr Edwardes and Mr Smith.
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17.3.12
Mr Bond estimated the time of his conversation with Dr Phat at
about five to ten minutes and the total time he was involved with Dr Phat at
about twenty minutes. He was asked about his reaction to what he had seen
and gave the following answers:
“Did it occur to you that there may have been some association
between votes or elections and this passing of the wad of money?--My thought was that it was done for my benefit, to set me up. ...
Did it ever cross your mind that Mr Edwardes was buying votes?--The thought had crossed my mind.
At the time did it cross your mind?---No. Probably when I left I gave
it a lot of thought. At the time I was a little bit stunned.
And that would make it a serious matter. That would make it a
serious matter, wouldn't it?---I believe so.
That would in fact make it an offence under the Local Government
Act. You were aware of that, weren't you?---No.
... (The money) could have been for anything at all?---Yes. You
see, what occurred to me was that it was done deliberately for me
to see, for me to speak out, and then I could be shot down in
flames.
COMMISSIONER: The attempt to refuse to take the money on the
part of Dr Phat would suggest that that was not the case, wouldn't
it, Mr Bond?---Yes, certainly. I guess if Dr Phat hadn't have tried to
reject the money, then I wouldn't have thought any more of it. If he
had have said, "Okay, thank you," and put it in his pocket, it could
have been for anything. And certainly my suspicions were aroused
by the fact that he did want to reject the money.”
17.3.13
Mr Bond saw Mr Smith again when he was returning to his car at
the back of the car park. Mr Bond had earlier taken an election “how to vote”
flyer out of a rubbish bin “because everyone wants to see what everybody else
is up to”. He said it was pink, that being the colour coding for the south ward
used by the City for election purposes. He saw Mr Smith putting pink flyers into
the boot of his car about ten metres away from where he was passing. They
exchanged greetings and Mr Smith said to Mr Bond something to the effect that
he was wasting his time and should “have a go next time - we might be able to
help you next time”.
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17.3.14
Mr Bond’s recollection of just what it was he saw being passed by
Mr Edwardes to Dr Phat was tested in some detail. Mr Bond was consistent in
saying it was a $100.00 note on the outside and that he believed there was
more to the “wad” than just one note. He said “it had all the appearances of an
Australian $100.00 note”. Mr Bond ventured the possibility, consistently with his
“set-up” theory, that it could have been a $100.00 note wrapped around a toilet
roll centre. He agreed that he could not see the explorer on the note and,
having assumed it was money, when he saw the colour concluded it was a
$100.00 note. He first said that the wad was “probably the size of a 50 cent
coin” but later revised that to “closer to a 20 cent coin”. He then said that he
could also see other colours at the top of the wad and believed there were
yellow $50.00 notes there. He did not see any $50.00 notes but only the colour
that he assumed was of $50.00 notes. Mr Bond did not appear to be conscious
of the inconsistency between his professed observation of other notes inside
the external $100.00 note and his earlier reference to the possibility that it was
a $100.00 note wrapped around a toilet roll centre.
17.3.15
After this matter became public in June 1994 Mr Bond was
interviewed by Detective Griffiths. At that time Mr Bond was asked “can you
remember the denomination of the notes?”. He replied “No, I knew you were
going to ask me that but all I can say is there was a hundred on the outside”.
He was then asked “(A)nd what was in the guts of it?”, to which he replied “I
haven’t got a clue”. Mr Bond agreed he had given those answers to Detective
Griffiths. He then gave the following confused and confusing answers:
“Was there more than one $100.00 note?---I don't know.
Could you be certain that there was more than one?---It was a wad
of money.
Could you be certain that there was more than one hundred dollar note?---I
don't know.

You told the ABC News that certainly there were hundreds and
fifties?---Yes, there was 50 there. It was a wad of money.”
Mr Bond then repeated a number of times that he simply did not know how
much money was in the wad. He saw nothing unusual in the exchange until
Dr Phat attempted to refuse the money. To that point, as he said to Detective
Griffiths, “they might have owed him a few hundred bucks for a loan or any
damned thing”.
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17.3.16
In the course of his cross-examination by counsel for
Mr Edwardes Mr Bond agreed that the distance between them across the
Commission hearing room was approximately the same distance as that which
separated him from Dr Phat and Mr Edwardes when the wad of money was
handed over on 20 April 1991. Counsel produced something from his pocket
and held it in his right hand in front of him, inviting Mr Bond to tell the
Commission how much money was there. After some adjustments to accord
with Mr Bond’s recollection of how much of the wad was showing and how it
was held in Mr Edwardes’ hand, Mr Bond replied: “I have got no idea. Sadly,
five years have deteriorated in the eyesight department”. In fact, counsel had
one $100.00 bill folded in his hand. Mr Bond at first put the blame on the fact
that it had been a bright sunny day at Shelvock Reserve but then agreed that
since counsel was standing directly under a fluorescent light, that was not
really a factor. He stood by his explanation that his eyesight had deteriorated
in the interim. He did agree that it was very difficult to see how much money
counsel had in his hand and added “(Y)es, I guess if you put them neatly
together you wouldn’t see anything behind the $100.00 bill”.
(a)

Mr Bond was quite sure that what he saw being passed was not
an envelope.

17.3.17
Mr Bond was not consistent over the years on the question of how
far he was from the three men when the exchange took place. He told the
Commission he was approximately four metres away from the group.
Mr Marlborough, in Parliament, had referred to Mr Bond being “no more than
two metres away”. Mr Bond said he did not recall ever saying to anyone that it
was only two metres away but he could have said “three to four”. When it was
put to him that he had told a Commission investigator in April 1996 that the
distance was six to seven metres, he agreed that “I might have said to six
metres as I said to you here, but I didn’t know that I added seven to it”.
Mr Bond finally settled on four to six metres.
17.3.18
On the question of just what was said between Dr Phat,
Mr Edwardes and Mr Smith, Mr Bond gave the following reply:
“Have you ever asserted that Mr Edwardes said, ‘Here. We owe
you this’?---‘We owe you this’? ‘Here. Take this. We owe you
this’. Actually he might have said that. Yes, I think he has. ‘Take
this. This is for you. We owe you this’. I think the words ‘we owe you
this’ were in that. Yes.
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Are you sure?---Well, I don't know. It was words to that effect.Y ou
didn't say that when I asked you earlier. You were attempting to be
accurate, weren't you, Mr Bond?---I can try and be as accurate as I
can. This happened in 1991.”
When pressed as to whether words to that effect were said or not, Mr Bond
said he did not know. He agreed he had told Detective Griffiths that he had
overheard Mr Edwardes say to Dr Phat: “Here. We owe you this”. He was,
however, reluctant to agree with the proposition that the addition of such words
in the context could alter the complexion of the transaction significantly.
Mr Bond gave two reasons for his failure to mention those words before they
were specifically put to him. First, he said his memory in 1994 was probably
better than it was when he gave his evidence to the Commission and, secondly,
the Commission “is hardly a relaxed forum and one doesn’t remember
everything at the time.” Both of those explanations carry weight.
17.3.19
Mr Bond was also somewhat confused as to how many times and
when Mr Smith spoke in the course of the conversation he overheard. At one
point he said Mr Smith spoke twice and at another that he only spoke once, at
the end of the conversation. Ultimately, he was sure Mr Smith spoke once but
could not really remember whether he spoke at an earlier point.
17.3.20
There were other minor inconsistencies and variations in the
evidence of Mr Bond but they were of no real consequence. In essence, he
maintained his story that he saw Mr Edwardes, in the company of Mr Smith,
pass to Dr Phat what appeared to him to be a wad of money which Dr Phat
accepted with some apparent reluctance.
When Mr Bond’s account is
considered in the context of the impending municipal election, with
Mr Edwardes and Mr Smith actively supporting Dr Bradshaw’s campaign, and
the perceived importance of the votes of the Vietnamese electors, an
explanation is clearly called for. Mr Bond has clearly raised an issue that
others have used as the basis for an allegation which, on its face, requires an
answer.
17.4

The Donation of Trophies

17.4.1
The evidence has established three circumstances which have a
direct bearing on the evidence of those seeking to explain what, if anything,
Mr Bond saw pass between Mr Edwardes and Dr Phat at Shelvock Reserve.
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The Separate Purchase of Trophies
17.4.2
First, there was evidence of a joint donation of identifiable
trophies to the Vietnamese Community by Mr Smith, Dr Bradshaw and
Mr Edwardes. The Commission heard evidence from Mr Victor Finkelstein, the
proprietor of a business known as Trophy Specialists, in Osborne Park.
Mr Finkelstein said that in the early part of 1991 he took an order for 60
engraved medallions and a number of trophies from a member of the
Vietnamese Community. The medallions and trophies were required for a
soccer carnival. The copy invoice retained by Mr Finkelstein shows that the
goods were collected and paid for, in the total sum of $545.89, on 20 April
1991. Payment was by a cheque drawn on the account of the Vietnamese
Community, Commonwealth Savings Bank, North Perth. Trophy Specialists
closed at 12 noon on Saturdays so Mr Finkelstein deduced that the medallions
and trophies must have been collected during the morning of 20 April 1991.
17.4.3
Mr Finkelstein recalled another order for trophies for the
Vietnamese Community at that time. He said he had been told by a Mr Vuong
from the Community that there would be a further order for trophies and that
someone else would be coming in to pick them out and pay for them.
Mr Finkelstein said that following that advice at least two and possibly three
men came in to choose the trophies. He remembered the names of two of them
being Wayde Smith and Wayne Bradshaw because of the similarity in their
Christian names. He also remembered writing their order out separately and
getting the two orders mixed up. Mr Finkelstein thought Mr Edwardes may
have been the third person but he was not “100 per cent sure”.
17.4.4
The second order, for Mr Smith and Dr Bradshaw and possibly
Mr Edwardes, was for an engraved perpetual trophy and three minor trophies.
The order was also paid for on 20 April 1991, by cheque drawn on the account
of W S Smith at the R&I Bank, Osborne Park.
17.4.5
Mr Vuong Ngoc Hung is a member of the Vietnamese Community
who has held various offices in the organisation over the past few years.
Mr Vuong said he was responsible for organising the trophies for the Hung
Vuong cup in 1991. The Vietnamese Community was to pay for some of the
trophies. For the remainder Mr Vuong described the situation as follows:
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“You said that the Vietnamese Community was paying for some of
the trophies?---Mm.
And that three people were paying for some others?---I can explain
about this. I organise all the trophies and the medals and specially
for the champion trophy - that's the biggest one, been donated by
three councillors at that time.
Who were they?---I remember just the name Bradshaw. I forgot the
first name.
Right?---And Smith. Is it Wayde Smith or something?
Wayde Smith, yes?---I just remember he is ex-police or something
like that. Another one, Colin Edwardes.
They were paying for a trophy. Is that your understanding?---As I
understanding, they donate that trophy by themselves.”
Mr Vuong said that he and Mr Smith selected the trophy to be donated by the
three councillors. He had trouble remembering Mr Smith’s name “but I
remember that is the ex-police guy”. He said that “I and him go over there and
we choose the model and style and this and that”. As Mr Vuong recalled it he
alone collected all the trophies from Trophy Specialists himself. When he was
shown the invoice paid for by Mr Smith on the same morning Mr Vuong said
that he did not know about that one; “I pay whatever I collect and I collect the
big trophy as well.”
17.4.6
Mr Smith recalls that he, together with Councillors Bradshaw and
Edwardes, donated a trophy for the event. He believed that “someone went to
the trophy house and picked out what trophy they wanted and I attended and I
paid for the trophy at the time or I may have attended with someone”. He said
it was possible he could have picked it out himself. Mr Smith said further:
“Who paid for it?---I think what we organised was that I would pay
for the trophy. I believe it may have been by a cheque but I don't
have a clear recollection of that but I think I would have paid by
cheque, being to that sort of premises, and I was reimbursed
afterwards.
By cash or by cheque?---No, by cash. I don't think it was a terribly
expensive trophy.
The purpose of the exercise was that the three of you would be
donating to the community by way of this trophy?---Yes, it was
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south ward councillors and I think I may have been a delegate to
the actual committee, the recreation management committee.”
Mr Smith was unusually definite in his recollection that he was reimbursed by
Dr Bradshaw and Mr Edwardes for their share of the trophy but could not be
sure how that was done. He recalled making out a cheque for the trophies but
did not recollect collecting them.
17.4.7
Dr Bradshaw was aware that there is a perpetual trophy in the
names of himself, Mr Smith and Mr Edwardes. He recalled that Mr Smith
organised that trophy but denied absolutely ever having contributed to its
purchase. Dr Bradshaw said he donated a sum of money for another trophy
which he paid in cash immediately after the presentation. He believed he
handed the donation to Dr Phat because he was the person who asked for the
donation but he was not “absolutely positive” it was Dr Phat. In a letter to the
Commissioner of Police in April 1996 Dr Bradshaw wrote, amongst other
things, “I was present for the whole day and also presented a trophy and paid
Dr Phat Nguyen in cash for my trophy”. He agreed that in that letter he had
expressed no uncertainty as to who he had paid.
17.4.8
Mr Edwardes did not recollect any discussions or arrangement
with Mr Smith to share the cost of the perpetual trophy and associated trophies.
He said he only became aware that Mr Smith had paid for the Hung Vuong
trophy on the day he gave evidence to the Commission. Mr Edwardes said that
based on his normal practice he was “80 per cent sure” he had made a
donation to the Vietnamese Community but could not recall any arrangement
with Mr Smith and Dr Bradshaw. Mr Edwardes’ memory of events generally, in
connection with the incident at Shelvock Reserve and its surrounding
circumstances ,was poor.
17.4.9
I accept the evidence of Mr Finkelstein that Mr Smith came to his
shop with Dr Bradshaw, and possibly Mr Edwardes, to select the perpetual
trophy and three other trophies. Mr Smith paid for those trophies with his
personal cheque. There is clear evidence that the perpetual trophy was
engraved with the names of Mr Smith, Dr Bradshaw and Mr Edwardes as
donors. The other three lesser trophies were also each engraved with the
names of one of the three councillors. I also accept the evidence of Mr Vuong
as to the arrangements that were made with the three councillors for the
payment of the perpetual and three minor trophies. Mr Smith is adamant he
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was reimbursed by Dr Bradshaw and Mr Edwardes for one third each of the
total expenditure on trophies of $350.40. I accept Mr Smith’s evidence on that
point and that $350.40 would at that time have been well over the amount he
would himself have donated or could have afforded to donate to the
Vietnamese Community for the soccer finals. In my view it follows that there
was an arrangement between the three south ward councillors to jointly donate
the trophies paid for by Mr Smith on the morning of 20 April 1991.
17.4.10
Whether Dr Bradshaw and Mr Edwardes eventually paid Mr Smith
for their contributions is less clear. Mr Smith says he is sure they did,
Dr Bradshaw says he is sure he did not and Mr Edwardes effectively does not
remember. For present purposes it does not matter whether they did so or not.
What is significant is that the three councillors made an agreement to share the
cost of a donation of trophies to the Vietnamese Community as purchased by
Mr Smith. Mr Edwardes would have dealt with Dr Phat when they met at the
soccer game with knowledge and in the light of that agreement.
The Community’s Records
17.4.11
The Commission heard from two office holders in the Vietnamese
Community at the material times, Mr Le Kim Song and Mr Quach Van Moi.
Mr Song was vice president of the Community from 1988 to 1990. He said that
during that time the Community ran three bank accounts. One, operated by the
president, was the grant in aid account. Another, was the emergency relief
account, operated by the welfare officer. Both of those accounts were used to
hold and distribute federal funding for the benefit of the Community. The third
account, which Mr Song described as the community account, was the day-today operating account for the Community from which funds were drawn to
cover the activities of the Community. For example, if the Community bought
trophies for its sports teams they were paid for from the community account.
As vice president, Mr Song operated the community account. Any donations to
the Community either from within or outside its ranks, would be deposited into
that account. Mr Song said that any donation made to the Community would
also be recorded in a financial report which was published in the Community
newsletter. The donors were named in the newsletter.
17.4.12
Mr Moi was vice president and also treasurer of the Community
from about December 1990. He took over the financial duties performed by
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Mr Song. Mr Moi confirmed that the Community had at least two bank
accounts, one for the grant in aid money and the other for general Community
use. Mr Moi was responsible for operating the latter account and produced a
book which he described as a “receipt journal or cash journal” which he kept to
record contributions both from inside and outside the Community. The book
records all contributions to the Community between December 1990 and
January 1993 but Mr Moi’s entries stop at August 1992. The book records a
donation by the City of Wanneroo of $50.00 for the Moon Festival, on
5 September 1991. The book does not record a donation from Mr Colin
Edwardes. Mr Moi was somewhat confused about the source of the $50.00
recorded but said that if Dr Phat had passed on a sum of money or a cheque
which was a donation to the Community he would have recorded the fact in the
receipts journal. The Community’s newsletters for March, April, May and June
1991 were also produced. None record a donation from any of Mr Edwardes,
Dr Bradshaw, Mr Smith or the City of Wanneroo over that period. Copies of the
newsletter for September, October and November 1991 were also produced.
The donation from the City of Wanneroo in the sum of $50.00 is recorded in the
September edition. No other material donations are recorded.
Donations by Mr and Mrs Edwardes
17.4.13
The Commission was told by Mr Edwardes and his wife, Hon
Cheryl Edwardes MLA, that they have no record, by way of bank statements,
cheque butts or in any other form, of either of them having made a donation to
the Vietnamese Community in 1991. Mr and Mrs Edwardes did produce a
cheque dated 3 April 1992, drawn on their joint account in the sum of $150.00,
which had been paid to the Vietnamese Community. Mrs Edwardes, who has
previously given evidence to the Commission to the effect that she manages
her family’s finances, said she could not recall any discussion with her husband
in 1991 about donations to the Vietnamese Community. She said she would
not have been surprised if he had made a donation but could not recall him
doing so in 1991. Mrs Edwardes said any such donations would not generally
exceed $100.00. Mrs Edwardes regarded the sum of $150.00, which they
donated in 1992, as larger than normal. She said payments would normally be
by cheque but Mr Edwardes might make donations for a small amount in cash.
17.4.14
Mr Edwardes said he did not keep records of donations either for
his own or taxation purposes. He said he did not claim donations to charitable
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institutions as a tax deduction as he was entitled to do. With respect to the
Vietnamese Community he said that “it was the usual practice that I would
probably contribute 50 or 100 dollars towards a trophy”. Mr Edwardes believed
the cheque for $150.00 in 1992 was a joint donation by Mrs Edwardes and
himself.
17.4.15
In summary, the evidence to this point leads me to the following
conclusions:

17.5

(a)

As at 20 April 1991 Mr Edwardes, Dr Bradshaw and Mr Smith had
agreed and intended to each donate one third of $350.40 towards
the purchase of a perpetual trophy and three minor trophies
bearing their engraved names. The money was paid by Mr Smith.

(b)

No donation in the form of money was made to the Vietnamese
Community by Mr Edwardes, Mr Smith or Dr Bradshaw in 1991.

(c)

Mr Edwardes did not make a donation to the Vietnamese
Community for the Hung Vuong soccer finals in 1991 in addition
to his contribution to the cost of the trophies purchased by
Mr Smith. Nor did Dr Bradshaw or Mr Smith make any further
donation.

(d)

It follows from those findings that if Mr Edwardes did pass
something to Dr Phat, as asserted by Mr Bond, it was not a
donation for the Vietnamese Community, for trophies or otherwise.
The Explanations

17.5.1
For Dr Phat, Mr Edwardes and Mr Smith the incident at Shelvock
Reserve was first raised in June 1994, over three years after the event. If the
incident was innocent and no more than a small part of their regular municipal
political activity there would be no reason why it should stand out in their
minds. In those circumstances accurate recollection after three years would no
doubt be extremely difficult. Once that recollection was established in 1994,
however, normal expectations of consistency apply. Their recollection could be
expected to be sharper if money was being passed for an illicit purpose while,
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at the same time, it would no doubt not be shared so readily with the
Commission.
Dr Phat
17.5.2
As president of the Vietnamese Community in 1991 Dr Phat was a
politically influential person. He is a member of the Liberal Party and is
presently the president of the Koondoola - Girrawheen branch of the party. He
said he stood unsuccessfully for election to Wanneroo Council in 1993 or 1994.
Dr Phat said he supported the candidacy of Dr Bradshaw and Mr Edwardes at
local government elections. He said his support took the form of translating
written electoral material into Vietnamese and arranging for a few members of
the Community to hand out “how to vote” cards at polling booths. Dr Phat said
he did not charge for those services. He denied he encouraged people to vote
for particular candidates, preferring to permit them to make up their own minds.
Despite the fact that he regarded Mr Edwardes as a good friend, a good person
and active in the local community he said he did not recommend him to
members of the Community as a candidate or encourage members to vote for
him.
17.5.3
Dr Phat said that as president of the Vietnamese Community on
occasions he wrote to the mayor and certain councillors of the City of
Wanneroo known to him to seek donations in support of the Community’s
activities. He said that in 1991 he wrote twice to the Mayor, Dr Bradshaw,
Mr Edwardes and possibly Mr Smith asking for donations, once for the Hung
Vuong youth soccer program and the other for the Moon Festival in September.
He said only Mr Edwardes responded. He said Mr Edwardes told him at the
soccer match that the City of Wanneroo could not make a donation.
17.5.4
Dr Phat said that Mr Edwardes arrived at Shelvock Reserve at
about the time the final game was beginning or, at least, that was the first he
can recall him being there. He said Mr Edwardes was with Mr Smith, Mr Iain
MacLean and Mrs Coral Garlick and arrived while Dr Phat was talking to
Mr Bond. Mr MacLean and Mrs Garlick were representing the GirrawheenKoondoola Recreation Management Committee. Dr Phat recalls some detail of
his conversation with Mr Bond. He said Mr Bond introduced himself, explained
he was one of the candidates running for the council election and asked
Dr Phat for his support. Dr Phat said he told Mr Bond he could not support him
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because he was already supporting a candidate. He said he suggested to
Mr Bond that he talk to the Vietnamese people and “walk along to hang around
with the people, to introduce himself who he is”. Dr Phat said that he did not
meet with Mr Bond on any year other than 1991.
17.5.5
Dr Phat remembers excusing himself to Mr Bond to go and speak
to Mr Edwardes. He could not remember clearly but “the whole picture is
Mr Iain MacLean there, Mrs Garlick there and Mr Smith”. Dr Phat remembers
Mr Edwardes telling him that the City of Wanneroo would not be able to make a
donation. He said Mr Edwardes did not tell him he was prepared to make a
donation. At one point he said he was aware that Mr Smith, Dr Bradshaw and
Mr Edwardes had sponsored trophies but said he was not aware of the details
since it was not his job. At another he gave the following answers:
“So at the time the soccer trophy was presented are you saying to
this commission that you didn't know that Mr Edwardes had
contributed to that trophy?---Yes, we can say that.
You didn't know?---I didn't know.
All right. In 1991 did Mr Edwardes ever hand to you a sum of
money as a donation to the Vietnamese community?---That thing I
cannot remember clear but after review the thing, the whole thing in
1991, at the soccer match I don't think any, you know, donations
from Mr Colin Edwardes was making them.
I just want to make sure we are absolutely clear on this. Are you
saying that at the soccer competition on 20 April 1991
Mr Edwardes did not hand you some money as a donation to the
Vietnamese Community?---No, he did not.
He didn't?---No.
Are you quite sure about that?---Yes, I'm quite sure.”
17.5.6

Later in his evidence Dr Phat gave the following answers:
“On the day that you spoke to Mr Bond at the soccer final, did
Mr Edwardes hand you anything?---That I cannot remember clear
say he handed me.
You can't remember whether he handed you anything at all?---Yes.
Like I make the statement to the parliament or Mr Brian Griffiths.
On 6 May of this year you remembered that he had handed you
something, didn't you?---Yes.
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You signed a statement on 6 May of this year saying, ‘I can
remember Mr Colin Edwardes handing me an envelope with a letter
for the Vietnamese Veterans Association’?---Yes.
‘I did not open this letter’?---No.
‘I passed it to the Vietnamese Veterans Association. I cannot
remember whether Colin Edwardes made a donation or not in 1991
but if he had it would have been a cheque’?---Yes.
You remember saying that in your statement?---Yes.
Is that correct?---Yes.
Did Mr Edwardes hand you an envelope with a letter for the
Vietnamese Veterans Association?---Yes, he did. But cannot
remember clear that's containing what I have in my hand there, you
see?
Mr Phat, not a minute ago I asked you whether Mr Edwardes had
handed you anything on that day and you said you couldn't
remember?---Yes, that's so, hard for me to confirm 100 per cent.”
17.5.7
There are one or two problems with those answers. First, in 1994
when Dr Phat’s memory of the events of 20 April 1991 could be expected to be
better than it is now, he recalled events somewhat differently. When the matter
was raised in Parliament, Dr Phat attended at Parliament House and visited the
Premier. He then wrote a letter to the Speaker, “Western Australia Parliament
House” in which he stated the following:
“Certainly, I did not receive any wad of cash money with contented
hundred dollar notes. I did receive a cheque Amount $100.00, and
a letter from Mr Colin Edwardes was a councillor of City of
Wanneroo then. Mr Colin said to me that the City of Wanneroo
could not afford for any financial support to the Community, so he
wished to donate $100.00 for sponsor the trophys to the
Vietnamese Soccer Competition 1991, and also the same for the
Youth Soccer Competition 1992.”
That statement is fundamentally inconsistent with the evidence Dr Phat gave to
the Commission. His explanation for the difference was that at the time he
wrote to the Speaker he had misunderstood everything and mixed up the years
with respect to Mr Edwardes and a donation from the City of Wanneroo for the
Moon Festival. It was not a convincing explanation.
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17.5.8
Dr Phat agreed he had given yet another story to Detective
Griffiths. In a video interview with Detective Griffiths, Dr Phat had twice agreed
he had at some earlier point told Detective Griffiths that the sum passed to him
by Mr Edwardes at the Shelvock Reserve was only $80.00 and that it was a
donation to the Vietnamese Veterans Association. Dr Phat then told the
Commission that he had told Detective Griffiths that Mr Edwardes had given
him a letter for the Vietnamese Veterans Association and “I don’t know how
they come up with $80.00 donation”. He then said, “in that time where it
happening, everything come up as one”, and continued:
“Everything?---Everything happening.
Everything was happening?---Yes, happening at once, too many
questions and too many things I had to remember. I cannot
remember clear which one is which. ....
On the finals of the soccer competition in 1991. How many
payments or handovers had he given to you?---No, in 1991
Mr Colin Edwardes not hand to me any donations. That's all.
Then the answer was very easy, wasn't it? The answer to
parliament, the answer to Mr Griffiths was very easy. It was,
‘Nothing ever happened’?---The big mistake for me when the thing
coming up I was very angry. I mixed up the year, the donation,
everything because the donations - somebody send the rest to our
community centre also.”
17.5.9
Dr Phat further complicated his story by saying that at the time he
made his earlier statements he had simply remembered that the City of
Wanneroo had donated $100.00. He said “the City of Wanneroo or Colin
Edwardes; with me they are the same”. That explanation is directly at odds
with his letter to the Speaker. It was put to Dr Phat that he had changed his
story to deny that anything was passed to him by Mr Edwardes because he had
seen the receipts book of the Community which contained no record of any
donation. According to the receipts book if there had been a donation it was
not passed on to the Community. Dr Phat agreed he had looked through the
book but denied he had changed his story for that reason.
17.5.10
I accept that Dr Phat’s understanding of events must be
considered in the light of the passage of time, his ethnic background and his
difficulties with the English language. I am, however, unable to accept that
Dr Phat was confused between the number of occasions on which he had dealt
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with Mr Edwardes. There was only one such occasion which also involved the
presence of Mr Bond. That factor could be expected to isolate the 1991 Hung
Vuong cup finals in Dr Phat’s mind sufficiently to exclude the Moon festival in
September of that year and other occasions when he saw and dealt with
Mr Edwardes. Dr Phat has given so many unexplained conflicting accounts of
the same incident that his lack of consistency casts doubt on his credibility
generally. I am unable to accept as accurate the evidence he has given the
Commission.
Mr Edwardes
17.5.11
In general, Mr Edwardes remembers very little of the afternoon at
Shelvock Reserve. He agreed with Dr Phat that they are good friends.
Mr Edwardes said he had a “very close relationship with many members of the
Vietnamese Community, not only Dr Phat”. He was, however, unable to name
any other members with whom he had a very close relationship. He recalled
receiving an invitation from the Community to attend the soccer finals but could
not recall whether it was a personal invitation or directed to councillors
generally. A weekly diary of events for the City of Wanneroo which was
tendered in evidence showed an entry for the event for 20 April at 1.00 pm and
Councillors Bradshaw, Smith and Edwardes’ names in the appropriate column.
Mr Edwardes agreed that the entry suggests the invitation was addressed to
the Council.
17.5.12

Mr Edwardes then gave the following answers:

“Did you see Barry Bond?---No.
In April of 1991 did you know Barry Bond by sight?---No.
Had you ever met him?---No.
Did it later come to your attention that you had previously met
him?---No.
On 20 April at the finals of the soccer cup that you were attending
did you hand anything to Dr Phat?---Look, I can't remember. I truly cannot.
.... I know one thing, that I didn't hand over any wad of notes to anyone.

Did you hand anything to Mr Phat?---I - I am not sure whether - I
know I - in my recollection in 1994 it was the usual practice that I
would probably contribute 50 or 100 dollars towards a trophy.
Right? Now, I only tried to recap. It is quite possible that I gave
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that to Dr Phat at that time or at that occasion, but I'm not
absolutely sure.
Is there any other reason that you would have given Mr Phat
money?---No.
So it would have been 50 or 100 dollars towards a trophy?---Yes.
Do you actually recall doing that?---No.”
17.5.13
Later in his evidence Mr Edwardes said he was 80 per cent sure
he did make a donation and that any donation would have been for a trophy.
He “categorically” denied handing money to Dr Phat in return for his assistance
with the electoral material for Dr Bradshaw or to assist him or Dr Bradshaw to
enlist the Vietnamese vote.
17.5.14
Mr Edwardes agreed that in June 1994 he had said to Mr Howard
Sattler on radio station 6PR that “I did hand over, and I can’t recall how I
handed it over - I think I handed over $100.00 to Mr Van Phat”. Mr Edwardes
said that if that statement was a positive statement that he had handed over
$100.00 then he had been mistaken. He also gave the following answers:
“Did you tell Mr Mark Irving from The Australian that you had made
a $100.00 donation to the soccer club?---I could have, yes.
And journalists from The West Australian, did you similarly tell them
that you had made a donation to the soccer club for a trophy?---I'm
quite sure I did.”
17.5.15
That appears to be the best Mr Edwardes could offer to assist the
Commission. On the central issues his evidence was largely a reconstruction
of what he would now expect he would have done at the time. There would
appear to be two possibilities with respect to Mr Edwardes’ evidence. He may
have forgotten what happened at Shelvock Reserve since he spoke to
Mr Sattler and Mr Irving in which case I must accept what he told those
gentlemen at the time as his best recollection of what occurred. Alternatively
,he has not told the Commission the truth about his lack of recollection and is
unwilling to say what happened.
17.5.16
There was nothing in Mr Edwardes’ evidence or demeanour to
suggest he was attempting to deceive the Commission as to the state of his
recollection. I accept that Mr Edwardes can no longer recall what, if anything,
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he gave to Dr Phat at the Shelvock Reserve. He told Mr Sattler in June 1994
that he thought he handed over $100.00. He told Mr Irving that he made “a
$100.00 donation to the soccer club”. I have already found as a fact that if
Mr Edwardes handed money to Dr Phat it was not for a donation. It follows that
Mr Edwardes was wrong when he told Mr Irving that was the reason. All that is
left is a rather vague recollection by Mr Edwardes that he may have handed
over $100.00 to Dr Phat. I conclude that Mr Edwardes is now unable to
satisfactorily explain his conduct.
Other Witnesses
17.5.17
Dr Bradshaw was at the Shelvock Reserve on 20 April 1991. He
said he was standing for re-election to the Wanneroo Council and, with
Mr Edwardes and Mr Smith, was handing out election material and generally
pressing his candidacy with the Vietnamese people. Dr Bradshaw said he was
aware of the fact that Mr Smith had paid for a perpetual trophy for the Hung
Vuong cup but denied he contributed to the cost of that trophy. He said he
donated another trophy which he presented at the end of the soccer games.
As I have noted, Dr Bradshaw thought he paid Dr Phat for the trophy in cash
immediately after the presentation. With respect to Mr Edwardes’ actions,
Dr Bradshaw gave the following answers:
“Who else was present when you handed your money over?
---Well, it was straight after the - all the presentations were
finished. There was a lot of people milling around just to the left of
the trophy table. Colin Edwardes was still on my left where he had
been through most of the presentation and I offered to pay for my
trophy and he started to dig in his pocket for his and we - to my
knowledge we both paid together.
Did you see Mr Edwardes pass money to Mr Phat on that day at the
time you passed your money to him?---I saw him digging in his
pockets to get the money out, but I don't remember him actually
handing it over, but we were both digging money out of our pockets
at the same time to pay. But I can't say I actually saw him hand the
money over, but he was certainly digging in his pockets to look for
it. We were doing it together. ....
Would you not agree that when you wrote the letter to the
commissioner you were making it clear that as a fact Mr Edwardes
had on that day paid to Dr Phat a sum of money less than
$100.00?---Well, in my mind that's exactly what he did.
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Is it the case that you're backing away from that by saying that you
didn't see it actually handed over because you now know that
Mr Edwardes has denied handing it over?---No, that's not true. In
my mind he paid the money.
He paid money?---He had money in his hand.”
17.5.18
Dr Bradshaw said he did not know how much money Mr Edwardes
passed to Dr Phat. He said Mr Smith was there but about two to three metres
away from the group. Dr Bradshaw said it was his understanding that
Mr Edwardes had paid Dr Phat for a trophy. He said that his donation was
personal and not for the City of Wanneroo. In Dr Bradshaw’s view there was
no way Dr Phat could have thought the money was for him and not for the
Vietnamese Community.
17.5.19
In relation to the Sinagra trip (see chapter 5 of the Interim Report)
Dr Bradshaw demonstrated a capacity to give, and staunchly adhere to, an
account of events which was at odds with other independently verifiable
evidence and, on occasions, any rational view of the matter. It is apparent that
he has done so again on this occasion. Mr Smith had bought and paid for the
perpetual trophy, engraved as having been donated by three councillors
including Dr Bradshaw, and three others, each engraved with the name of one
of the councillors as donor. The total cost was approximately three times what
both Mr Smith and Mr Edwardes regarded as the maximum they would consider
donating on any one occasion. Mr Smith said he was reimbursed by
Dr Bradshaw and Mr Edwardes, in due course. There would be no reason for
Mr Smith not to be truthful on the point and every reason why he would
remember if his two colleagues had failed to contribute their share of the cost
of their jointly purchased trophies. There was no donation from either
Dr Bradshaw or Mr Edwardes shown in the books or records of the Vietnamese
Community as the office holders say is invariably the case when donations are
made.
17.5.20
I can only conclude that Dr Bradshaw’s version of events is, once
again, substantially inaccurate. I am unable to accept that Dr Bradshaw
himself passed any money to Dr Phat to pay for a trophy nor that he saw
Mr Edwardes pass a sum of money to Dr Phat in circumstances where it was
plain that the payment was a donation for a trophy.
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17.5.21
As I have noted, Mr Smith’s memory of the events of that day is
very poor. He said he “clearly (did not) remember” seeing Mr Edwardes pass a
sum of money to Dr Phat. Mr Smith said he certainly had no recollection of an
incident taking place on that day in the circumstances and in the way described
by Mr Bond. Mr Smith said he “clearly (did not) recall any wads of money being
handed to any person, including Dr Phat”. As to the presence of Mr Bond,
Mr Smith gave the following evidence:
“I guess what I'm saying is that I don't believe I saw Mr Bond
anywhere near me whilst I was having conversations and it would
be difficult if I was down here or over here, where I spent
predominantly a lot of time, and certainly around this side of the
oval when I was handing out pamphlets.
So what your evidence is is that you have no recollection of seeing
Mr Bond anywhere?---Within earshot.
- - - other than in the carpark and therefore not in earshot?---That's
right.”
Mr Smith said he had no recollection of speaking to Mr Bond on that day. He
denies ever having impressed money upon Dr Phat. Apart from helping to
establish the joint purchase of the perpetual and three best and fairest trophies,
Mr Smith’s evidence was of very little assistance.
17.5.22

Mrs Edwardes, Mr Maclean and Mrs Garlick each said they were at

Shelvock Reserve for varying periods of time on the afternoon of 20 April 1991. None of
them saw Mr Edwardes pass anything to Dr Phat. Mr MacLean went so far as to suggest
that because he was sufficiently close to Mr Edwardes throughout the entire occasion
and did not see any money changing hands, it did not happen. I do not accept that
proposition.

17.6

Conclusions

17.6.1

I am satisfied that Mr Bond believed then and still believes he saw

Mr Edwardes pass something to Dr Phat. The context in which Mr Bond observed the
incident was such that it had a fairly dramatic impact on him. He was a newcomer to
the politics of the Wanneroo Council but, from what he knew, his immediate reaction to
what he had observed was to suspect that he was being set up. I accept Mr Bond’s
evidence as to his reaction to what he saw. Further, the way in which he dealt with the
information and the relative constancy of his account over the years is, in my view,
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consistent with a sincere belief in its truth. As I have noted, the inconsistencies that
have arisen are largely explicable by the passage of time and the need for repetition. I
am also satisfied that Mr Bond overheard conversation between Mr Edwardes and
Dr Phat which conveyed to him that Mr Edwardes was giving something of value to
Dr Phat. The precise words used have, I believe, become lost over the years but their
general import and tone and their impact on Mr Bond he would not so easily have
confused.

17.6.2

I am not, however, able to conclude from the evidence of Mr Bond alone

what it was Mr Edwardes gave to Dr Phat. I am not satisfied that Mr Bond could have
seen clearly enough from the distance he now asserts was between himself and the
group of three men to know just what it was that was passed. I accept that Mr Bond’s
eyesight may well have deteriorated over the last five years. He is at an age when,
notoriously, such deterioration does occur. I still cannot ignore the fact that he was
unable to tell the Commission what was in the hand of counsel for Mr Edwardes at
approximately the same distance and in the same manner as he said applied on that
day.

Mr Bond may well have presumed that what could have been money in

Mr Edwardes’ hand was money because of the context and surrounding circumstances.
That does not mean a finding that money was handed over is not open.

Mr Bond’s

evidence on the point must be considered with other facts known or to be inferred.

17.6.3

I have found that Mr Bond did observe something being passed by

Mr Edwardes to Dr Phat.

I have found further that the tone or general effect of the

conversation overheard by Mr Bond created the effect that something of value was being
given to Dr Phat. I accept that something of value was in fact passed. In my view if it
were otherwise the transaction would be most unlikely to have had the impact on
Mr Bond he has related. No person present has suggested it was anything other than
money in some form. Mr and Mrs Edwardes accept that their financial records fairly well
preclude the possibility it was a cheque.

By a process of elimination I am driven

inexorably to the conclusion that, in all probability, what Mr Edwardes handed to
Dr Phat was cash in an unknown amount. In my view, on a balance of probabilities, the
totality of the evidence leads to that conclusion.

17.6.4

The next question is: why? I have found that if Mr Edwardes was handing

money to Dr Phat it was not a donation to the Vietnamese Community, for the purchase
of trophies or otherwise. Further, the facts as I have found them to this point do not
allow for a situation whereby Mr Edwardes gave money for a donation which was not
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passed on to the Community by Dr Phat. It follows that the money changed hands for a
reason or purpose that no witness has raised or to which no witness will admit.

17.6.5
There is therefore no evidence before the Commission which
enables me to make any finding as to why Mr Edwardes handed a sum of
money in cash to Dr Phat on that day. It follows that, specifically, there is no
evidence before the Commission on which to base a finding that the reason
was connected with the impending elections and any desire on Mr Edwardes’
part to secure the votes of Vietnamese electors. I can take the matter no
further.
17.7

Summary of Findings

17.7.1
In relation to the matters investigated in this chapter I record the
following findings:
(a)

Mr Edwardes passed an unknown amount of money in banknotes
to Dr Phat at the Shelvock Reserve on 20 April 1991.

(b)

There is insufficient evidence on which to base a finding as to why
the payment was made.
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THE APPOINTMENT OF NGUYEN VAN PHAT
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18.1

Introduction

18.1.1
On 22 June 1993 the Member for Marangaroo, Mr Edward
Cunningham MLA, wrote to the then Attorney-General, Mrs Cheryl Edwardes,
enclosing two applications for appointment as justices of the peace. After
providing some details of the two candidates and reasons why, in his view, the
applications should succeed, Mr Cunningham concluded with the words:
“I look forward to your favourable consideration of the applications
of (one applicant) and Dr Nguyen Van Phat, for appointment as
Justices of the Peace.”
On 10 August 1993 the Attorney-General wrote to Mr Cunningham to advise of
her intention to recommend to His Excellency the Governor in Council that
Dr Phat be appointed a justice of the peace. On 12 October 1993 the Deputy
Governor duly signed an Executive Council minute to give effect to Dr Phat’s
appointment to that office.
18.1.2
Mr Cunningham told the Commission he regarded the
appointment of Dr Phat as uncommonly quick. He believed the speed with
which his own nominee was appointed to the office of justice of the peace to be
such a serious matter that he said he had even raised it in Parliament. He was
asked about the nature of his concerns and gave the following answers:
“So your view at that stage was that it had been a quick
appointment but there was nothing untoward about the
appointment. Is that right?---I would say it was - I repeat, it was an
extremely quick appointment.
But you didn't feel that there was anything untoward about that, the
quickness?---Just that it was definitely so quick. I just want to keep
repeating that.
And that was the only basis upon which you had concerns. Is that
correct?---Yes. Yes.
And you still believed at that point that Dr Phat was in all respects a
fit and proper person to be a justice of the peace?---As far as I
know.
You took no further steps - other than congratulating Dr Phat on 19
August 1993, you took no other steps in relation to that
appointment?---In what way?
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You didn't go to the authorities complaining about the quickness of
the appointment?---No, I didn't. I did mention it in the parliament.”
18.1.3
This accusation was levelled at the then Attorney-General in the
context of the allegations made against her husband, Mr Colin Edwardes, in
relation to the Shelvock Reserve incident I have considered in chapter 17. of
this report and, more generally, in the context of alleged wrongdoing
associated with the City of Wanneroo. Mr Cunningham’s concerns were
echoed in Parliament by one of his opposition colleagues and given some
publicity at the time they were expressed. They appeared to be based on the
suggestion that Dr Phat had received improper favoured treatment at the
behest of the Attorney-General.
18.1.4
It was for these reasons I considered it desirable, despite the
somewhat bizarre nature of the accusation, to seek an extension of my initial
terms of reference to enable the matter to be investigated. As I have noted, the
extension was granted on 8 October 1996. By that commission I was directed
to:
“ ... also inquire into and report on whether there was any corrupt,
illegal or improper conduct involved in the appointment of Nguyen
Van Phat as a Justice of the Peace on or about 19 October 1993”.
18.2

The Procedure

18.2.1
Appointment of justices of the peace is made pursuant to section
6 of the Justices Act 1902, which reads:
“6.

The Governor may appoint such and so many justices male
and female as may from time to time be deemed necessary
to keep the peace in the State of Western Australia, or in
any magisterial district therein.”

Justices may be appointed in one of two ways: either by a general commission
of the peace under the seal of the State, or by special appointment of the
Governor notified in the Government Gazette. In terms of procedure it is
important to note that the appointment is made by the Governor on the
recommendation of the Attorney-General. It may be that in practice the
Attorney’s recommendation is always followed but that does not alter the fact
that there is no appointment as a justice of the peace until the Governor signs
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the necessary instrument. The Act is otherwise silent as to the mechanism for
appointing justices.
18.2.2
The procedure to be followed by applicants for appointment as a
justice of the peace is laid down by the Attorney-General through the Ministry
of Justice. In 1993 the department responsible for the appointment of justices
was, until 1 July, the Crown Law Department and thereafter the Ministry of
Justice. Mr Richard Cowles, from the Ministry of Justice, was Registrar of
Justices for some time and advised the Commission that the procedure to be
followed is, and was in 1993, as follows. First the intended applicant contacts
his local member of parliament to obtain an application form. He or she then
completes the form which requires, amongst other information, current
residential and business addresses and the names of three referees. The form
is then returned to the local member who forwards the completed form, together
with a letter of nomination, to the office of the Attorney-General. The AttorneyGeneral then sends the application form, together with a standard covering
letter, to the Ministry of Justice.
18.2.3
On receipt of an application the Ministry is responsible for
arranging the necessary investigation into the suitability of the applicant. That
investigation involves checking that the applicant is correctly enrolled on the
electoral roll and correctly nominated by the appropriate member of parliament
and ensuring the application form is correctly and fully completed. Although it
is no longer the practice, at the time of Dr Phat’s application a police report was
requested to establish whether the applicant had any criminal or traffic
convictions. According to an information guide provided to prospective
applicants persons with a record of criminal convictions or of serious traffic
convictions less than five years old are not eligible for appointment as a justice
of the peace.
18.2.4
In preparing their report the police were required to verify the
particulars contained in the application form as well as conduct discreet
inquiries and/or interview the referees named in the application. Comments on
the referees would then be included in the report. The police would also
include any additional comments they might have relating to the suitability of
the applicant and any additional information requested by the Ministry.
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18.2.5
Based on the information obtained the Registrar of Justices
prepares a report recommending approval or refusal of the application. The
Executive Director, Court Services, then reviews the Registrar’s report to
ensure the recommendation is consistent with Ministry policy after which it is
forwarded to the Attorney-General for consideration. For some time the whole
departmental file accompanied the Registrar’s report but Mrs Edwardes said
that when she became Attorney-General she changed the procedure so that
only the minimum amount of information necessary was sent; namely, the letter
from the member of parliament, the report, the draft copy of the Executive
Council minute, a draft letter of response to the nominating member of
parliament and, presumably, the application form.
18.2.6
If the appointment is approved, and Mrs Edwardes could not recall
any instance where she rejected the Ministry’s recommendation, the Ministry
writes to the applicant to advise that the Attorney General “will be pleased to
recommend” to the Governor the applicant’s appointment. The applicant is
required to advise in writing whether he or she is prepared to accept the
appointment. The application is then reviewed by the Executive Council which
makes a final decision. The successful applicant then swears an oath of office
and notice of the appointment is published in the Government Gazette.
18.2.7
There is no timetable nor even any accepted norm for the time
taken to process applications. No statistics are kept as to the time taken for
each stage of the procedure so it is impossible to compare one case with the
general run of cases without perusing each individual file. Mr Cowles gave his
best estimate of a “guideline” time period, based on perusal of a number of
previous files, of about six months from receipt of application to appointment.
Mr Cowles made it clear that his estimate was not statistically accurate since
information on time factors had never been collected or correlated. No doubt
staffing levels and the number of applications pending would have a bearing on
the speed with which they are processed.
18.2.8
The most significant and variable delay occurred while the
applications were under investigation by the police. As Mr Cowles expressed
it:
“We have had comments made by ministers that certain
applications have taken extensive time. But then again other
applications have taken half the time. At the time it really
depended upon the system. The system we used to operate was
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that the police were required to interview the referees and if the
referees were located in say, for instance, Albany, Port Hedland
and Broome, then the police file would go from Albany and then to
Port Hedland and then to Broome and then back to commercial
agents squad and then to the ministry. As a consequence that
could take anywhere between 3 to 12 months if the file managed to
get back in one piece.”
Under the changed procedure Mrs Edwardes would not necessarily be aware
of whether a police report had been obtained or how long it had taken when
one was sought.
18.2.9
There are and were at the time a number of requirements an
applicant for appointment as a justice of the peace must meet. There is a
residency requirement; a requirement that applicants be of good character,
which includes a preference for persons with a record of community service;
and a requirement of general suitability, namely maturity and a willingness to
carry out the duties of a justice. Importantly, for present purposes, there is also
a restriction which is set out in the information guide as follows:
“Appointments will only be considered where the existing number of
justices of the peace appointed in any given area are insufficient to
deal with the demands of the public and police.”
It is clear that the address of the applicant, both personal and business, is a
significant factor.
18.3

Dr Phat’s Applications

The First Application
18.3.1
Dr Phat applied for appointment as a justice of the peace on two
occasions. While it is the second and successful application which this
Commission is required to scrutinise, it is necessary to consider the first
because it was the fact of the earlier application that caused a deviation from
the standard procedures in relation to the second. When Dr Phat first applied,
on 6 June 1991, he lived in Balga and worked in Palmerston Street, Perth.
Three referees were nominated one of whom was Mrs Edwardes. Dr Phat was
nominated by Mr George Cash, then the Leader of the Opposition in the
Legislative Council. The Crown Law Department established Dr Phat’s correct
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electoral enrolment and, on 20 June 1991, requested the Commissioner of
Police to provide a report.
18.3.2
The police report was not provided until 23 September 1991,
some three months after the request.
It contained a comment from
Mrs Edwardes, who was interviewed, as follows:
“I have known (Dr Phat) both professionally and personally for
about 2 and a half years. He would be very suited to the position
as he is very community minded.”
18.3.3
On 29 January 1992 the then Attorney General, Hon Joseph
Berinson MLA, notified Mr Cash of the decision to refuse Dr Phat’s application.
The refusal was on the grounds that “the nominee’s place of residence and
work and the surrounding areas, are well served with justices of the peace,
indicating that a further appointment is not warranted”. There was no reference
to any adverse conclusion related to the suitability of Dr Phat. Curiously, the
Ministry file does not contain the report and related information which would
have provided the basis for the Attorney General’s decision. The Commission
is consequently unable to assess whether the delay of some four months
between receipt of the police report and notification of the decision to the
applicant lay with the Department or with the Attorney General’s office. The
whole process took some 7½ months, of which three were taken up with the
police report. Four months elapsed between receipt of that report and the
making of a final decision.
The Second Application
18.3.4
As I have noted, Mr Cunningham sent Dr Phat’s second
application under cover of a letter dated 22 June 1993. It bears a departmental
receipt date stamp of 28 June 1993. Mr Cunningham said he nominated
Dr Phat after he was approached by Detective Sergeant Brian Griffiths, who
was then attached to the Asian Squad. In a letter to Mr Cunningham Detective
Griffiths stated that Dr Phat’s application had his full support and that of the
respected members of the Vietnamese community. As well as being asked to
nominate Dr Phat for appointment Mr Cunningham was named as a referee.
Mr Cunningham said he felt he had no option but to agree to Detective Griffiths’
request because of “the political consequences if I didn’t”. He said “there was
nothing wrong with (Dr Phat’s) character so I couldn’t knock him back really”.
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At the same time as he nominated Dr Phat, Mr Cunningham also nominated
another Vietnamese gentleman, who was not nominated by Detective Griffiths,
for appointment as a justice of the peace.
18.3.5
It is unclear when the Ministry first received Dr Phat’s application
but the electoral enrolment check appears to have been done on 9 July 1993.
A criminal records check was done on 16 July 1993, with a negative result. No
other inquiries were made. The first application had been received some two
years earlier and the previous police report as to character was over 18 months
old. Only one of the referees from the first application had been renominated in
the second. Dr Phat said he deliberately did not include Mrs Edwardes
because she was by then the Attorney General.
18.3.6
There were no guidelines in the Ministry as to the period of time
within which it was considered necessary to obtain confirmation of good
character from referees. In this case the officers concerned decided not to ask
for another police report despite the fact that two of the referees had never
been approached before. Mr Cowles and the officer principally concerned with
Dr Phat’s second application, Mr Dishan Weerasooriya, saw no difficulty with
the decision not to follow the standard procedure in this case. In the absence
of guidelines it is, of course, a matter of judgment as to when additional
inquiries should be conducted but the decision in this instance must have been,
at the very least, a borderline case for requiring another report.
18.3.7
It may be that the Ministry of Justice took an administrative shortcut in this case but there is no evidence to suggest that it was taken as a result
of any pressure applied by Mrs Edwardes, her office or anyone else.
Mrs Edwardes denied having applied any such pressure. Both Mr Cowles and
Mr Weerasooriya said that, to their knowledge, no pressure was ever brought
to bear upon Ministry staff in relation to applications for appointment as a
justice of the peace and, in particular, no pressure was brought to bear in
relation to Dr Phat’s application. There is no evidence on the file of any
inquiries from Mrs Edwardes’ office or other indication of subtle or inadvertent
pressure.
18.3.8
On 19 July 1993 Ministry staff prepared a report which
recommended approval of Dr Phat’s application. The officers placed some
stress on the fact that there was a shortage of justices in the areas in which
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Dr Phat lived and worked. Indeed, that was the only change from the
circumstances which had applied to Dr Phat’s previous application which had
led to refusal. According to the report there were three justices in Marangaroo
where Dr Phat lived and only one in Gnagara where he worked.
18.3.9
On 10 August 1993 Mrs Edwardes wrote to Mr Cunningham and
advised him she was prepared to recommend Dr Phat’s appointment. On
19 August 1993 Mr Cunningham wrote to Dr Phat to pass on Mrs Edwardes’
advice in these terms:
“You will no doubt be pleased to learn that the Attorney General
has now informed me that she has approved your nomination.
Please accept my congratulations on your appointment.”
Of course, the appointment was not made until 12 October 1993 when the
Governor signed the Executive Council minute.
It is clear from
Mr Cunningham’s letter that he was confusing approval by the Attorney
General and a decision to recommend appointment with the actual appointment
itself. The time lapse between the date of application and Mrs Edwardes’ letter
was approximately six to seven weeks. The time between the date of
application and appointment was nearly four months.
18.4

Mr Cunningham’s Complaint

18.4.1
The question then arises as to whether there is any validity in
Mr Cunningham’s oft repeated and widely disseminated view that Dr Phat’s
application was dealt with extremely quickly. Mr Cunningham has not made
clear what time frame he is referring to nor the comparative basis for his view.
Does he mean the application was dealt with quickly for a first application or for
a second application? Does he mean the time was quick from application to
recommendation or from application to appointment? Certainly Dr Phat’s
application was quicker than the six months guideline to which Mr Cowles
referred but that difference can readily be explained by the fact that the Ministry
officers considered there was no need to seek a police report. In any
calculation of the relative speed of the application, that circumstance would
take 2 to 3 months off the normal total time necessary to process an
application. If that time is added to the actual time taken it puts Dr Phat’s case
either right on or somewhat beyond Mr Cowles’ guideline time frame.
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18.4.2
As I have noted, there are no statistics against which to accurately
assess the normality of the time taken. Mr Cowles’ approximate guideline time
of six months is largely anecdotal but it is at least based upon information taken
from Ministry files. Mr Cunningham’s assessment is even more anecdotal. He
gave the following answers to questions from his own counsel:
“Right, so when you make the observation that it was extremely
quick and the fastest appointment, are you saying the fastest of the
three or four you were involved in?---No, it would be the fastest of
the three or four I was involved in by many, many months.
Yes. Is that what you were saying, though? Is that what you based
that assessment on?---Yes - not only, no. No, I spoke to other
members of both - now, the current government and the opposition,
and they were absolutely amazed - amazed - at the quickness of
the appointment. ...
Right, and when you spoke to these other people whose
information you used to make that observation from, did you
establish with them whether they were referring to approval or
appointment dates?---No, I did not, but they all - they - no one had
ever been told of an approval, if you want to - we will use that word
- approval in 7 or 8 weeks.”
18.4.3
It is clear Mr Cunningham was himself involved in so few
applications that he is in no position to make any comparison from his own
experience. His account of conversations with other members of parliament
involved in applications does not make clear just what time frame they were
referring to; application to approval or application to appointment. It is likely
there was some confusion, or at least a lack of definition, in Mr Cunningham’s
conversations with the other members.
18.4.4
A comparison with the application of the other Vietnamese
gentleman nominated by Mr Cunningham is not instructive. The Ministry file
reveals that the applicant had a criminal record and was consequently ineligible
for appointment. While the time lapse of four months between receipt of the
police report and notification to the applicant is substantial and remains
unexplained, there is no basis for any comparison between that case and
Dr Phat.
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18.5

Miscellaneous Matters

18.5.1
Two other matters require mention in passing. First, when the
Ministry of Justice wrote to Dr Phat on 11 August 1993 to advise him that he
was to be recommended for appointment he was asked to inform the Ministry of
a number of details, including his current residential and business addresses.
Dr Phat advised the Ministry that his business address had changed from
Gnangara, with its paucity of justices, to Perth which appeared from the
previous unsuccessful application, to be well served with justices. No action
appears to have been taken as a result of that advice. The file gives no
indication that anyone even noticed the point. Certainly no review or
reappraisal of the application is evident from the file. It may be that once a
recommendation is made the matter is considered a fait accompli but the
impression created is of a fairly superficial process.
18.5.2
That impression is reinforced by the fact that Dr Phat remains a
justice of the peace, despite never having completed the required training
course. In a letter dated 19 November 1993 the Ministry advised Dr Phat that
his temporary appointment as a justice of the peace had appeared in the
Government Gazette and that he was therefore empowered to exercise all the
functions of a justice. The Ministry further advised Dr Phat that his appointment
was initially for a period of 18 months and “subsequent permanent appointment
is conditional upon completion of the justices training course within the
18 month period”. Dr Phat has not yet completed that course and claims he
has not done so because he is too busy.
18.5.3
There appears to be an inactive approach to the question on the
part of the Ministry. Mr Cowles said a review of the system of justices of the
peace, which commenced at the end of 1992, recommended that the Ministry
instigate procedures to enable it to check on a computer system that justices
were completing the training course. Apparently before that time no-one even
bothered to check. Mr Cowles said the system was instituted this year, 1997.
He said the Ministry can now track the 3,200 justices in Western Australia
without having to consider them one by one. Mr Cowles said he has the
authority on behalf of the Attorney General to grant an extension of the
18 month period allowed for completion of the training course but, if a justice
does not do it and does not give the Ministry any good explanation, they can
apply to the Attorney General to have the justice’s commission revoked. He
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said that step has never been taken. Mr Cowles said he would regard a period
of two years after the 18 month period, as is the case with Dr Phat, to be
inappropriate without extenuating circumstances.
18.6

Conclusion

18.6.1
I am satisfied that if in fact Dr Phat’s application was dealt with
overall by the Ministry of Justice and the office of the Attorney General more
quickly than others it was because the most time consuming step normally
involved in such applications, namely the obtaining of a police report, was not
taken in that case. There is no evidence to suggest that Mrs Edwardes sought
or was responsible for that omission nor even that she was aware a report had
not been obtained. There is no evidence to suggest that Mrs Edwardes
interfered in any way with the normal Ministry processing of Dr Phat’s
application and I accept the denials of Mrs Edwardes, Mr Cowles and
Mr Weerasooriya that there was no such interference.
18.7

Summary of Findings

18.7.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

If in fact Dr Phat’s second application for appointment as a justice
of the peace was dealt with by the Ministry of Justice and the
office of the Attorney General more quickly than others there is no
evidence that Mrs Edwardes was responsible.

(b)

There is no evidence to suggest that Mrs Edwardes interfered in
any way with the normal Ministry processing of Dr Phat’s
application. I am satisfied there was no such interference.
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19.1

Introduction

19.1.1
In the course of the Commission’s investigation into the allegation
that Mr Colin Edwardes had passed money to Dr Nguyen Van Phat at the
Shelvock Reserve, a number of editions of the newsletter of the Vietnamese
Community in Western Australia were taken into evidence. In the edition for
15 March 1991, as part of the regularly published accounts for the Community,
there appeared an entry recording receipt of $1,000.00 from the City of
Wanneroo. Initial inquiries revealed that the money had in fact been received
by the Community, but from the Girrawheen-Koondoola Recreation Association
(“the Association”) and not the City of Wanneroo.
19.1.2
I have discussed the role of Recreation Associations and
Management Committees in chapter 27 in connection with the Chichester
Reserve line of inquiry. For present purposes it is sufficient to note that in the
City of Wanneroo in 1990-91 Recreation Associations and Management
Committees were subject to the supervision of the Council and,
administratively, by the Recreation Department. In February 1989 the City
published and circulated to all Recreation Associations and Management
Committees a Manual of Operations. Clause 8.1.1 of that manual dealt with
“Financial Grants to Community Groups” and provided, under sub-clause (d)
that “(T)he sum of $200.00 shall be considered as the upper limit for any
donation”.
19.1.3
Since the payment by the Association to the Vietnamese
Community was five times the permitted maximum for donations by Recreation
Associations and it had no apparent purpose related to the objects of the
Girrawheen-Koondoola Recreation Association, it appeared to warrant further
scrutiny by the Commission.
19.2

The Donation

19.2.1
The minutes for the Association meeting for 27 November 1990
include the following item, under General Business:
“a)

Mike Gilmore moves that the Vietnamese Community receive
a $1,000 donation from the Girrawheen/Koondoola Rec
Association - carried by full Committee.”
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The Association’s cashbook has an entry dated 27 November 1990 indicating a
payment of $1,000.00, by cheque number 185, to the “Vietnamese Association
of WA”. The Association was unable to produce from its records any letter
requesting a donation or a copy of any letter that accompanied the cheque. A
bank reconciliation statement for the Association dated 31 January 1991
showed that, as at that date, cheque 185 for $1,000.00 had not been
presented. An account book produced by the Vietnamese Community has an
entry showing receipt of $1,000.00 on 1 February 1991. The cheque was
banked in the Westpac account of the Vietnamese Community on
4 February 1991 and forms part of a deposit of $1,100.00 on 4 February 1991
that appears on the Community’s statement for March 1991. The Association’s
account with the Home Building Society was debited with $1,000.00 on
4 February 1991. No witness was able to explain the delay between payment
of the cheque in November 1990 and its deposit in the bank account of the
Vietnamese Community on 4 February 1991.
19.2.2
Dr Nguyen Van Phat was president of the Vietnamese Community
of WA in 1990-91. He recalls being advised by the Community welfare officer,
Mr Le Kim Song, that he had received a cheque for $1,000.00 from the City of
Wanneroo. Dr Phat could not remember whether or not he was told the cheque
was accompanied by a letter. He said that to his knowledge the Community
had not ever requested a donation from the Association. Dr Phat said he
understood the cheque to be in response to a request he himself had made to
the Mayor of Wanneroo, Dr Wayne Bradshaw, on 29 September 1990. That
understanding arose in this way.
19.2.3
By letter dated 23 July 1990 Dr Phat wrote to “The Lord Mayor”,
City of Wanneroo, seeking a donation towards the running costs of an event
being organised by the Vietnamese Community called the Moon Festival. The
letter advised that the festival was to be held on 29 September 1990 and was
expected to cost around $5,000.00. Minutes of the Council meeting of
22 August 1990 records a motion, moved by Councillor Rundle, seconded
Councillor Dammers, “that Council makes a non-statutory donation of $100.00
to the Vietnamese Community in Western Australia towards the Moon Festival,
such donation to be from Account 26531 - Donations - Other Welfare”. The
motion was carried. Dr Phat had no recollection of the Community having
received a cheque for $100.00 from the Wanneroo Council.
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19.2.4
Dr Phat said Dr Bradshaw was the guest of honour at the Moon
Festival on 29 September 1990; he made a speech and gave an award.
Dr Phat said he then again asked Dr Bradshaw, in his capacity as mayor, for a
donation towards the costs of the festival. He said Dr Bradshaw told him to
“(L)eave it to me”. Dr Phat said he did not speak to any other councillors about
a donation and, at that time, did not even know of the existence of the
Association. Dr Phat said that to the best of his knowledge no-one else from
the Vietnamese Community asked the Association for a donation. He said he
was not confused between the $100.00 from the City of Wanneroo and the
$1,000.00 cheque from the Association.
19.2.5
Dr Phat said that when he was told by Mr Le Kim Song the
cheque had been received he assumed it was from the City of Wanneroo and
in response to his oral request to Dr Bradshaw. It is consistent with Dr Phat’s
account that the receipt was entered in the books of the Community and
published in the newsletter as being from the City of Wanneroo and not the
Association.
19.2.6
The only people who attended the meeting of the Association on
27 November 1990 who could throw any light on how and why the motion to
donate to the Vietnamese Community came to be moved and passed were Mrs
Glenys Day and Mr Noel Blackberry. Mrs Day is the administration officer at
the Hainsworth Leisure Centre in Girrawheen and said she attended the
meeting as a representative of the City of Wanneroo. She said she
remembered the motion and that she was quite surprised at the time because a
donation of over $200.00 was not allowed. Mrs Day could not remember
Mr Gilmore moving the motion nor anything about the discussion, but she could
remember reporting the breach of procedure to the Council the following
morning. Mrs Day recalled she told the meeting at the time that it was above
the limit but everyone agreed to the donation. Mrs Day said this donation was
exceptional in her experience in that the purpose for which the donation was to
be used was not specified. She also said it was an exceptionally large
donation to a local body. She said the Wanneroo council provided around
$6,000.00 to $7,000.00 as funding to the Association each year, though most of
that was pre-allocated.
19.2.7
The minutes of the Wanneroo Council meeting for 19 December
1990 record advice by the City Treasurer of the donation and its contravention
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of clause 8.1.1 of the Manual of Operations. Council passed the following
resolution:
“MOVED Cr Carstairs, SECONDED Cr Smith that Council advises
the Girrawheen/Koondoola Recreation Association that a donation
of $1,000 to the Vietnamese Community, contravenes the policy for
financial grants to community groups as set down in the Recreation
Management Committee and Recreation Associations Manual of
Operations.
CARRIED”
On 16 January 1991 the City Recreation Department wrote to the secretary of
the Association advising of Council’s resolution and asking that she bring the
matter to the attention of her committee.
19.2.8
Mr Blackberry was a member of the Association and attended the
meeting on 27 November 1990. He said he remembered the request for a
donation and that it came from either Dr Bradshaw, Mr Colin Edwardes or both
of them. Dr Bradshaw and Mr Edwardes attended the meeting as delegates of
the Council. Council delegates attended Recreation Association meetings in
order to report to the meeting matters of concern from Council and to observe,
but did not participate in debate or vote on resolutions. Mr Blackberry said he
could not really remember what reason was given for the request but surmised
that “it was more or less a goodwill gesture”. When he was asked whether
either Dr Bradshaw or Mr Edwardes referred to a Moon Festival that had been
held in September 1990, he said “I do recall something like that but I couldn’t
specifically say that was it”. Mr Blackberry agreed with Mrs Day that it was not
normal for donations of that magnitude to be made to groups within the
community. He recalled, definitely, that there was discussion about the request
around the table.
19.2.9
Mr John Lavers, Mrs Beverley Moloney and Mr Edwardes do not
remember anything helpful about the meeting or the circumstances in which the
donation was approved. Mr Gilmore said he had heart surgery in 1994 and to
him “anything that happened prior to then was trivial; or it didn’t matter”. He
was able to recall, however, that the Association had itself bought some
equipment to help establish the Vietnamese soccer club and formally presented
it to the club.
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19.2.10
Mr Iain McLean MLA was quite sure the donation was made to
help finance a conference for the Vietnamese Caodaist Association of Western
Australia. When it was pointed out to him that the request for a donation for
that conference was not made until August 1991 in a letter addressed to him,
Mr McLean offered two explanations. He said first, that the date of the minutes
of the meeting could be wrong and secondly, that he could have told Dr Phat
around August 1991 that if he wanted his money he would need to write a
letter. When it was further pointed out to Mr McLean that payment had been
made in November 1990 and the money received in February 1991, he agreed
those explanations could not apply. Mr McLean had no other explanation for
why the Association had donated $1,000.00 to the Vietnamese Community, but
professed some indignation at the fact that the Commission was inquiring into
the matter. He said he was annoyed about the questions he was asked.
Mr McLean did not know what the payment was for but said he knew there was
no corrupt payment and thought it was “abominable that you should even
suggest it of an association made up of volunteers who put in a lot of time...”.
He said he regarded the $200.00 limit imposed by the Council as no more than
a guideline and expressed surprise that the letter advising of Council’s concern
at the $1,000.00 donation had survived since “we threw most of them in the
bin”. In general Mr McLean was a most unsatisfactory witness who did not
assist the Commission.
19.2.11
Dr Bradshaw also said he had little recollection of the donation or
the circumstances in which it was made. He said he had no recollection of the
debate and assumed, until he heard Mr Gilmore’s evidence, that the $1,000.00
donation had to do with soccer equipment. He gave the following answers:
“COMMISSIONER:
Can you think of any reason why the
Girrawheen-Koondoola Rec Association would want to donate
$1,000.00 to the Vietnamese Community, Dr Bradshaw, at that
time?---Look, I honestly can't, and it has mystified me all day,
because I came in convinced that it was to do with the soccer club.
Yes, I see?---Because it was several hundred dollars, and it could
have been up to $1,000.00, because we bought either two or four
soccer nets and half a dozen soccer balls, which are expensive.
Yes?---That still, to me, wouldn't have come to that, and I still
wonder whether that wasn't what it was and it has just got caught
up in the way the minutes were written and the way the accounts
were done. Really, I'm at a loss, sir.
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Other than that, you have no idea at all?---I really have no idea,
no.”
Dr Bradshaw emphatically denied he had suggested to the Association that
they make a $1,000.00 donation to the Vietnamese Community to defray
expenses for the Moon Festival or for any other purpose. He agreed he was
approached by Dr Phat at the Moon Festival on 29 September 1990 but said it
was because the Vietnamese Community had not received the $100.00 Council
had voted to donate on 22 August 1990.
19.3

Conclusion

19.3.1
From this evidence a number of facts stand out. First, the
perceived importance of the Vietnamese vote to candidates for election to the
Wanneroo council. That factor has been considered in chapters 16 and 17 in
connection with the Shelvock Reserve matter and the loan to the Vietnamese
Buddhists. Secondly, the donation was exceptionally large not only in relation
to the permitted maximum but also in terms of practice; it represented a large
proportion of the annual disposable income of the Association. Thirdly, neither
the purpose of the donation nor the person or persons requesting it were
recorded. Fourthly, there is no record of any written request, either from the
Vietnamese Community or the Association. Fifthly, there is no record of a
covering letter forwarded with the cheque. Sixthly, the payment had no direct
relation to the recreational activities of the Girrawheen/Koondoola area.
Finally, receipt of the donation was recorded in the books of the Vietnamese
Community as being from the City of Wanneroo.
19.3.2
Of the witnesses only Dr Phat purports to have a clear recollection
of what the payment was about. He said he asked Dr Bradshaw for a donation
for the Moon Festival on 29 September 1990 and was told “(L)eave it to me”.
When the money arrived he assumed it was in response to that request.
According to Dr Phat, neither he nor any other person on behalf of the
Vietnamese Community had requested a donation from the City of Wanneroo
for any other purpose, or from the Association for any purpose. Mr Blackberry
recalls the request for a donation coming from either or both Dr Bradshaw or
Mr Edwardes. Dr Bradshaw has suggested that Mr Blackberry disliked him
because of his political convictions but did not put that possibility to him in
cross-examination or otherwise pursue the question. Mr Blackberry did not
reveal any hostility to Dr Bradshaw in the course of his examination and I have
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no reason to believe his evidence was other than truthful to the best of his
ability.
19.3.3
Explanations as to the purpose of the donation put forward by
Mr McLean and Dr Bradshaw were inconsistent with the independent,
documentary evidence in the case of Mr McLean and the evidence of
Mr Gilmore in the case of Dr Bradshaw. Both explanations were clearly wrong
and neither could put forward an alternative.
Dr Bradshaw denies he
suggested to the Association that it make a donation of $1,000.00 to the
Vietnamese Community. None of the other witnesses were able to tell the
Commission the purpose of the donation.
19.3.4
I am essentially left with the fact of the payment in the anomalous
circumstances I have outlined, the evidence of Dr Phat and Mr Blackberry and
Dr Bradshaw’s denial. While the matter is not without some doubt, I accept the
evidence of Dr Phat. On a balance of probabilities I conclude that Dr Bradshaw
told Dr Phat he would arrange a donation to help pay the costs of the Moon
Festival. The $100.00 voted by the Council was insufficient so he used the
Association to channel additional funds to the Community. How Dr Bradshaw
managed to persuade the Committee of the Association to provide the funds in
such flagrant contravention of the council directive is not clear. In my view,
however, it was improper of him to abuse his position as a councillor and the
Association in that manner. The Committee which voted to allocate the funds
was answerable to Council and Council subsequently communicated its views
on the matter.
19.4

Summary of Findings

19.4.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

The Girrawheen-Koondoola Recreation Association donated
$1,000.00 to the Vietnamese Association of Western Australia on
or about 27 November 1990, in flagrant contravention of a council
directive, at the instance of Dr Bradshaw.

(b)

Dr Bradshaw’s abuse of his position and of the Association in that
manner was improper.
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(c)

The Committee which voted to allocate the funds in that way was
answerable to the Wanneroo Council which subsequently
communicated its views on the matter.
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20.1

Introduction

20.1.1
Until June 1989 Mr Anthony Agnello was the owner of a property
situated at Lot 3, Wanneroo Road in Lansdale, also known as 10 Mile Peg.
The land comprised approximately 33 acres and was zoned rural. Part of the
land had for many years been used by Mr Agnello as a market garden.
Mr Agnello ran his market garden on a profit share basis with Mr John
Czerniak, who was the husband of Mr Agnello’s niece. On 2 September 1987
Mr Agnello contracted to sell the land to Debcott Pty Ltd, the principal of which
was Mr Adam Zencich. Mr Zencich intended to develop Mr Agnello’s land,
together with neighbouring land he had also acquired, into a shopping centre
and related commercial uses.
20.1.2
Mr Zencich applied to the City of Wanneroo to rezone the land he
wished to develop from rural to commercial development. The application was
approved at Council level but was initially refused by the State Planning
Commission. Before final approval for the rezoning was granted Debcott Pty
Ltd became unable to meet its commitments to its financiers, Elders Finance
Ltd (“Elders”), and in 1992 the properties were sold. The purchasers of the
properties, Tarland Pty Ltd, later obtained rezoning approval and carried out a
shopping centre development. Mr Agnello died on 2 July 1992.
20.1.3
Certain allegations came to light concerning the efforts by
Mr Zencich to obtain rezoning approval from the Wanneroo Council. Initially a
member of the public came forward with an allegation to the effect that
Mr David King may have offered Mr Agnello $10,000.00 and other benefits for
assistance in securing Mr Zencich as a purchaser of his land and facilitating
the passage through council of the rezoning application. In the course of
investigating that allegation, it was suggested by a person who was interviewed
that Mr Zencich may have promised Mr King $30,000.00 in return for Mr King’s
assistance on council with his rezoning application, that Dr Bradshaw may have
been a silent partner with Mr Zencich in the development project and, finally,
that Mr Colin Edwardes may have requested a sum of money from Mr Agnello
as an election donation. While the last two allegations did not, even on their
face, necessarily involve corrupt conduct the Commission has nevertheless
examined them in the context of the more substantive issues.
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20.1.4
The Commission has conducted the investigation of this line of
inquiry pursuant to items 1 (c) and (d) of its terms of reference.
20.2

The Factual Background

20.2.1
In February 1986 Mr Agnello applied to the City of Wanneroo to
have a portion of his land rezoned to enable him to build a service station.
Council resolved to prepare, adopt and sign the necessary amendment to the
town planning scheme. The amendment ultimately required the consent of the
Minister for Planning but the Minister refused to consent to the first step in the
process, namely advertising the proposed amendment. In September 1986
Council resolved to discontinue the amendment.
20.2.2
At some point prior to September 1987 Mr Zencich approached
Mr Agnello to discuss with him the possibility of buying his land to develop into
a shopping and commercial centre. The scope of Mr Zencich’s proposal was
such that he also needed to purchase the adjoining property owned by
Mr Agnello’s sister and brother-in-law, Mr and Mrs Guida. By an offer and
acceptance dated 2 September 1987 Mr Zencich, through his company Debcott
Pty Ltd, agreed to purchase Mr Agnello’s property for $1.5 million. Settlement
was fixed for 26 April 1989 and the offer was made subject to approval of the
development plans by all relevant authorities. The agreement made provision
for Mr Agnello to repurchase 2,000 m2 of the land for $5.00 to develop as a
service station if the rezoning allowed for such a development.
20.2.3
By an agreement dated 19 April 1989 the parties agreed to defer
settlement until 26 June 1989. The condition which made the purchaser’s
obligation to settle subject to approval of the development was not amended. If
approval was not in place by 26 June 1989 Mr Zencich would have to either
abandon the contract and his development plans or proceed to settle and run
the risk of owning land he was unable to develop. Approval to rezone the land
had not been granted by the settlement date and, for reasons which are not
entirely clear, Mr Zencich chose to proceed nonetheless.
20.2.4
On 26 July 1988 Debcott Pty Ltd made an offer to purchase the
Guida’s land for $900,000.00 and the offer was accepted on the same day.
Settlement was fixed for 26 March 1989 and a condition stated that “(T)he
settlement date shall be 26 March 1989 or 28 days after the Town Planning
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Commission approval of the plans as submitted by the purchaser”. The words
after “26 March 1989” were deleted but the deletion was not initialled.
Consequently Debcott Pty Ltd was, on the face of the agreement, obliged to
complete the purchase on 26 March 1989 irrespective of whether planning
approval had been obtained.
20.2.5
In June 1988 Debcott Pty Ltd applied to the City of Wanneroo to
initiate an amendment to the town planning scheme to rezone the two lots to
accommodate a commercial use. On 22 June 1988 Council resolved, on the
motion of Councillor King, seconded by Councillor Cooper, to defer the
application on the grounds that it was premature in view of the fact that the
Town Planning Commission corridor study was at that time being advertised for
public comment. At the July meeting, again on a motion of Councillor King,
Council resolved to again defer consideration of the application for one month
and to extend an invitation to the developers and its consultants to address the
August meeting of the Town Planning Committee.
20.2.6
The Town Planning Committee meeting on 10 August 1988 had
the same report from the City Planner as for the June and July meetings. The
City Planner remained of the view that the application was premature in view of
the fact that the Town Planning Commission corridor study had not been
finalised. Despite that recommendation both the Town Planning Committee
and full Council, on each occasion on the motion of Councillor King, resolved to
support the proposed development. As on previous occasions on which this
matter was considered, Councillor Bradshaw declared an interest and
abstained from voting. The documentation was forwarded to the Town
Planning Commission on 12 October 1988.
20.2.7
The Department of Planning and Urban Development (“the
Department”) considered the application on behalf of the Minister but noted, in
an internal report dated 29 November 1988, that the proposal “cannot be
justified at this stage” although discussions with interested parties continued for
some time. At the Council meeting of 28 February 1990 Councillor Bradshaw
abandoned his previous position of abstention on the matter and asked Council
to request the Department to speed up the progress of the amendment. He
also moved, seconded by Councillor Edwardes, a motion to that effect and to
reaffirm Council’s support for the application. On 30 April 1990 the Department
granted approval for the amendment to be advertised. The advertisement
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attracted a number of submissions but on 29 July 1991 Council finally resolved
to adopt the amendment. The Department was so advised on 1 August 1991.
20.2.8
By letter dated 23 March 1992 the Department notified the City of
Wanneroo that ministerial approval would not be forthcoming until such time as
modifications were effected to the total retail floor space and staging of the
development. Effecting the modifications took most of the remainder of that
year.
20.2.9
I note that, while the planning approval process in this case was
extremely protracted, the delays were not at Council level. The Wanneroo
Council approved the amendment to the scheme very quickly and firmly
supported the proposal throughout the process. Initial approval was given
contrary to the City Planner’s advice. All relevant motions were moved by
Mr King.
20.2.10
It was the delay at Planning Commission level that proved fatal to
the plans of Debcott Pty Ltd. Debcott Pty Ltd completed the purchase on
27 June 1989 with funds provided by Elders. The company was not required to
make repayments of capital or interest but the interest compounded, rapidly
increasing the debt owed. Mr Zencich said he was prepared to continue with
the attempt to rezone the land but Elders finally said “enough is enough” and
forced a sale of the property. On 30 June 1992, in the exercise of its power of
sale, Elders executed a transfer of land as mortgagee to Tarland Pty Ltd.
Tarland Pty Ltd were later granted approval to rezone and develop the land.
Mr Zencich lost a great deal of money on the venture. He told police officers in
November 1994 that “(T)hey just took over the mortgage and I lost a mil”.
Before the Commission Mr Zencich disputed he had lost as much as $1 million
but he did say it was his life savings.
20.2.11
It is clear that Mr Zencich was subject to very powerful incentives
to get the rezoning amendment approved as quickly as possible. He was not
only threatened with substantial losses if the amendment was rejected or took
too long but he also stood to lose the substantial potential profits that had
prompted him to take the risk in the first place. It is apparent from the
documentation that the value of the land when zoned residential was
approximately $2.5 million. According to a valuation obtained by Mr Zencich
and provided to Westpac, the potential value of the land with a commercial
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zoning was $7.1 million. Westpac considered that figure to be overstated but
still believed the appropriate value from the bank’s point of view to be around
$5.6 million.
20.2.12
Mr Zencich denied he stood to profit by millions of dollars should
the rezoning be approved in time by Council and then at state government
level. He said that since the sale price from Elders to Tarland Pty Ltd at $4.525
million fell short of those amounts the value was not as high as the bank’s
figures suggested. That figure was, of course, well in excess of the purchase
price of the lands, although perhaps not in excess of the borrowings with
accrued compound interest.
20.3

Allegation No 1: Mr Zencich’s Promise to Pay Mr King
$30,000.00

Mr King’s Evidence
20.3.1
According to Mr King he negotiated the purchase of the Guida’s
land for Mr Zencich. He said he had no involvement in the development and
likened his role to that of a mediator. Mr King was, however, vague as to the
circumstances in which he undertook that role. He said he did have some hope
of receiving a benefit from the development but said he had no interest in
buying the newsagency in the centre, as suggested by Mr Zencich. When
pressed, Mr King said he hoped to receive some money from Mr Zencich
“(B)ecause of my assistance in procuring the land for him from the brother-inlaw and sister next door and for helping him”. He said the amount offered by
Mr Zencich was $30,000.00 to be paid into a Singapore bank account if and
when the property was developed. On Mr King’s evidence there was no
suggestion that he would use his position as councillor in consideration for the
anticipated payment. There was no impropriety in the proposed payment
described by Mr King. If Mr Zencich chose to pay Mr King for his assistance in
the commercial aspects of his project, that is a matter for them provided, of
course, that Mr King made proper disclosure if and when it became
appropriate.
20.3.2
Mr King was asked whether he agreed to assist Mr Zencich to
have his property rezoned and said he could not do so because “the only way it
could be rezoned was through the State Planning Commission, not through the
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Wanneroo Council”. He did, however, concede that the application had to go
through council and if it was not approved by Council that would be an end to
the matter. He was then asked:
“Were you also to assist him with the passage of the rezoning
application through council?---Yes. ...
So you spoke to him or he spoke to you and you reached an
agreement whereby if this matter proceeded to a development you
would receive $30,000 in return for assisting Mr Zencich to
purchase Mr Agnello's sister's property?---Yes.
And assisting the passage of the application for rezoning through
council?---Yes, but it was all done on a figure of speech, but he
said it and it never ever happened.”
On Mr King’s evidence there is a clear acceptance of an offer of money in
return for assisting Mr Zencich’s application through council. If that agreement
was made then in my view it was corrupt.
20.3.3
If the agreement was that Mr King was only to assist in the
purchase of the land with no involvement in the rezoning application, it is
difficult to see why Mr King failed to declare a pecuniary interest when the
matter came before Council. It would have been a legitimate business
arrangement albeit one he was obliged to disclose. Mr King’s explanation for
failing to declare an interest was that he never gave it a thought because the
situation was hypothetical; there had been no payment. He was, of course,
unable to sustain that proposition:
“Mr King, do you not declare a pecuniary interest unless you
actually have the moneys? Is that how it works?---No, no, Miss
Johnson - no. I never gave it a second thought as such at the time
and whether or not
Mr King, you knew it was a pecuniary interest, didn't you?---No.
You just didn't think anyone else knew about it.
case?---Probably you're right, yes, but

Isn't that the

Yes. And so it enabled you to vote in Mr Zencich's favour and
therefore to vote in your own favour?---Basically you're correct,
yes.”
20.3.4
When Mr King was asked when the conversation with Mr Zencich
concerning the payment took place he said he thought it was after Mr Zencich
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purchased the land and when he was “getting the thing all ready for rezoning”.
If that was the case then the two purchases had already been made and the
discussion could only have concerned Mr King assisting Mr Zencich with his
rezoning application. When that conclusion was put to Mr King he said
Mr Zencich was a friend and he would have helped him in any event. He finally
said he could not remember whether the conversation was before or after the
purchase of the land.
20.3.5

Mr King told the Kyle Inquiry in 1995 that:
“I offered to negotiate on Adam’s behalf for him to purchase the
remaining 35 acres from Tony’s brother-in-law. I did this on the
basis of my friendship with Adam Zencich and for no reward. After
I had negotiated with Tony’s brother-in-law Adam said to me that he
would pay me $30,000 after the rezoning and the development had
been fully approved.”

Before the Commission Mr King agreed that basically that was the timing.
I conclude from this rather unclear evidence that if Mr Zencich made the offer to
pay Mr King $30,000.00 it was made in return for Mr King’s assistance on
council with the rezoning application and not simply for his assistance in
facilitating the purchase of the land. On Mr King’s evidence he not only failed
in his statutory duty to disclose his pecuniary interest in the matter, but both he
and Mr Zencich acted corruptly.
20.3.6
I note that Mr King did not raise this allegation with Mr Bates in
September 1994 when he was purporting to make a clean breast of his entire
knowledge of corrupt activity in and around the City of Wanneroo.
The Evidence of Mr Czerniak and Mr Zencich
20.3.7
Mr Czerniak was not present while any arrangement was made
between Mr Zencich and Mr King nor was he told of any such arrangement. He
said he had seen the two men together at Mr Agnello’s property on one or two
occasions. He did say, however, that Mr Agnello told him “Kingie, you know,
was taking care of it in council ... of the plans and everything to make sure they
passed”. When asked to elaborate, it appeared Mr Czerniak was referring to
the conversation between Mr Agnello and Mr King in which Mr King is alleged
to have asked Mr Agnello for a $10,000.00 bribe, which conversation I will
consider in some detail shortly. That evidence may tend to confirm Mr King’s
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involvement in facilitating the rezoning but it does not corroborate Mr King’s
own evidence that he was being paid by Mr Zencich to do so. It may, however,
support a finding that Mr King was seeking to be paid by Mr Agnello for that
assistance. Prior to the settlement date it was also in Mr Agnello’s interests for
the application to be approved. If it was not the sale may not have gone ahead.
20.3.8
Mr Zencich was not an impressive witness. His evidence was
vague, at times evasive and at other times contradictory. For a matter involving
the biggest venture of his business life, with the potential to make him very
large profits indeed and on which rode his entire life savings, I do not accept
that Mr Zencich’s memory was as poor as he professed it to be. For example,
Mr Zencich had considerable difficulty remembering whether Mr King assisted
him in the purchase of the land from Mr and Mrs Guida and, if he did, whether it
was at his request. He finally admitted he must have asked Mr King to help but
maintained he could not remember doing so. When asked why he would do
that he said he did not know but quickly added “(I)t was certainly not for
financial gain”. It is difficult to see what reason other than his own financial
gain Mr Zencich would have for seeking Mr King’s assistance with the
purchase. It is even more difficult to understand why Mr Zencich was so
obviously anxious to distance himself from any arrangement with Mr King, even
on a proper commercial basis. If, as Mr King says and Mr Zencich reluctantly
concedes, Mr Zencich asked Mr King to help him acquire Mr and Mrs Guida’s
land, there is nothing whatever wrong with him agreeing to pay Mr King for his
efforts.
20.3.9
Mr Zencich at first said he never offered any payment to Mr King
and there was no discussion of money, payment or benefit. He was then
asked:
“For his assistance, for speaking to the Guidas - did he ever ask
you for money in return for taking up his time to speak to the
Guidas?---Yes, he asked. He asked for assistance.
All right. What assistance did he ask for?---Right, he asked for
assistance in his election campaigns. He asked for a donation. He
asked for help in distributing his cards, and doorknocking and
putting signs up.
How much did he ask you for by way of donation in return for
speaking to the Guidas?---I can only remember giving him 100 or
200 dollars, something like that.
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No, I'm not asking you what you gave him. Please listen carefully
to the question. What did he ask you for?---He didn't ask me for
anything.
Mr Zencich, you have just said that he asked for assistance in his
election and for a campaign donation?---Right.
That's correct. Correct.
How sizeable was the donation he asked for?---There was - it was
not a donation, it was a ‘Give me a hand at it. Help me, Adam’.
That was the donation.”
20.3.10
In the space of a few questions Mr Zencich changed his evidence
from agreeing that Mr King asked him for a donation and assistance with his
election campaign to denying that he had asked him for anything and then to
saying that he only asked for assistance, not a donation. Again, in his efforts to
distance himself from any suggestion that money may have changed hands
between himself and Mr King or that he made any offer of money in exchange
for assistance Mr Zencich appeared to abandon any attempt to accurately
recount what had occurred.
20.3.11
Mr Zencich did admit he paid Mr King a sum of money but said it
was an election donation and was only $100.00 or $200.00. He denied the
payment was linked to Mr King’s agreement to speak to the Guida’s about
Mr Zencich acquiring their land. Mr Zencich said he did not give Mr King
“anything for that”. He specifically denied offering Mr King $30,000.00.
20.3.12
Mr Zencich agreed it was of great importance to him that approval
to rezone his land be granted and be granted quickly. To that end he said he
talked to every Wanneroo councillor and asked each of them for his or her
support. When asked who he spoke to he mentioned a number of councillors
but not Mr King. When asked specifically whether he talked to Mr King
Mr Zencich agreed that he had but said he did not ask Mr King to do anything
more than he asked the other councillors. Mr Zencich at all times maintained
his denial that he ever offered Mr King $30,000.00 to assist him with the
rezoning application or for any other purpose.
20.3.13
I have noted on a number of occasions that no allegation or
evidence of Mr King can be accepted without corroboration. On all the
available evidence there is no support for Mr King’s statement that Mr Zencich
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offered him $30,000.00 for his assistance, either on council with respect to the
rezoning application or to speak with the Guidas about selling their land, or
both. I have little confidence in the accuracy of Mr Zencich’s evidence, even
making allowance for the time lapse, but acceptance of Mr King’s allegation
must ultimately be viewed as Mr King’s word against that of Mr Zencich. There
is no evidence to corroborate either account and no independent witnesses to
the agreement they made. Even on Mr King’s evidence no payment was made.
I conclude that there is no credible evidence on which I could base a finding
adverse to Mr Zencich.
20.4

Allegation No 2: Mr King’s Request for $10,000.00 from
Mr Agnello

20.4.1
Mr Czerniak gave evidence of being present during a
conversation between Mr Agnello and Mr King which occurred after he had
agreed to sell his land to Mr Zencich but before the sale was settled.
Mr Czerniak described the material part of the conversation in these terms:
“Tell us, please, to your recollection, what was said about that?--Well, he says that - he asked him for a bribe. He asked him for
$10,000.00 and he will have the place sold for him for Zencich and
they need the service station because the service station is
supposed to be - go up onto the property, next to the property, like,
and he says, ‘If you get the service station as well,’ then he says,
‘you got to give me a year's petrol free,’ then he walked away
laughing from that.
Who did?---Kingie. At that time I think Tony Agnello was in a bit of
shock. He went and told his wife. His wife took a mental fit. She
said to us she doesn't want to know nothing at all - nothing. She
slammed the bloody door and took off. ...
Mr King asked him for $10,000.00?---Yes.
Did he say what for?---No, he did not.
Did he say what, if anything, he would do in return for the
$10,000.00?---Yeah, well, he would make sure that Zencich buys
the property and he gets rezoning to a shopping centre.
What else did he ask for?---Full year's supply of petrol.”
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Mr Czerniak told the Commission he was standing right alongside Mr King and
Mr Agnello when the request was made and could not have misheard what was
said.
20.4.2
Mr Agnello is dead. Mr King has denied that any such offer was
made. Even Mrs Agnello has failed to confirm Mr Czerniak’s account.
Mrs Agnello said she has no recollection of the incident. In fact, Mrs Agnello
had a very limited recollection of a number of things that were happening at
around that time; for example, visits by Mr King, financial matters, Mr Agnello’s
own attempts to rezone the land and the sale of the property. On the other
hand, Mrs Agnello did say her husband would discuss important matters with
her. She believed that if he had been offered a bribe he would have discussed
it with her but he did not do so.
20.4.3
There could be a number of reasons why Mrs Agnello does not
recall this incident: it did not occur; she was so angry about it she blocked it
from her mind; or possibly she does not wish to tarnish her husband’s memory.
Mr Czerniak said that Mrs Agnello would probably not remember it “because it
was a long time ago and she doesn’t remember a lot of things”. There is
clearly no support for Mr Czerniak’s account of the circumstances surrounding
the conversation from Mrs Agnello but Mr Czerniak has persisted with his
assertion that Mrs Agnello was told of the incident despite his awareness of her
differing recollection. On one view that persistence strengthens Mr Czerniak’s
evidence. Mr Czerniak said he and Mrs Agnello have maintained a close
relationship and that evidence was not challenged. He also said that after her
husband’s death Mrs Agnello forgave him a loan which Mr Agnello had made to
him before he died. Mr Czerniak could be expected to have discussed the
incident with Mrs Agnello and, in my view, must have known Mrs Agnello was
not going to support that aspect of his account. If his account of the
conversation was a fabrication it would have been more sensible for
Mr Czerniak to assert that he and Mr Agnello kept Mr King’s attempt to solicit a
bribe to themselves.
20.4.4
A further weakness in Mr Czerniak’s evidence is the fact that at
one point he referred to the request for money being in the context of an
election. He later retracted that reference. The material answers were as
follows:

755

“About the bribe that you have talked about?---He asked him at that
time, I think it was election running something, he wanted
$10,000.00.
Sorry, you said "election running"?---Yes. He wanted $10,000.00,
he says, and a year's supply of free petrol if Zencich buys the
property, and that was - that was the last of it that I heard. Once,
and that's it.
Mr King asked him for $10,000.00 and a year's supply of free petrol
if the petrol station or service station was up and running?---Yes, if
it was up and running. Yes.
You have mentioned election running. Did Mr King mention
elections at the time?---Well, he just says to him to help him out
with his expenses into the council, so I presume that was the same,
but.
Was that actually said at that time when he mentioned the
$10,000.00?---Yes, he said - yes, he said he needs money.
He may have said he needed money. We're trying to establish
what he said he needed it for?---Well, he wouldn't - he wouldn't say
it. All right?
Did he actually mention the word ‘election’?---No, he didn't.
Why did you say that, then?---No comment.
Well, can you

?---I just get - got mixed up, and that's it.”

20.4.5
I have some difficulty with Mr Czerniak’s explanation that he
simply “got mixed up” when he referred to “election running”. The words were
not part of the context in which he was giving evidence at that point and it
would be strange if there were not some reason for him using them, even if he
was mixed up. It may be that Mr King said he wanted the money to help him
out with his expenses into the council and Mr Czerniak interpreted those words
to mean he wanted it for an election. He was certainly very firm in his denial
that the word was used.
20.4.6
I note also that Mr Czerniak did not tell anyone about Mr King’s
blatant request for a bribe. He did not report it to the police, the Wanneroo
Council or to anyone else. Mr Czerniak said it was not his business to tell
anyone and, anyway, “I was the type of chap that kept my own mouth shut ...
the type of chap that keeps out of things like that ... I can hear it but I don’t dob
anyone in”. That explanation must be considered in the light of the fact that the
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request for a bribe was made to Mr Agnello and not to Mr Czerniak.
Mr Czerniak may well have considered it to be for Mr Agnello to make a
complaint if he saw fit, but not a matter for him to raise. It is clear from
Mr Czerniak’s evidence that he regrets the incident ever became public.
20.4.7
The final area of concern that bears upon Mr Czerniak’s credibility
is evidence he gave about attempting to contact Mr Zencich to warn him of
Mr Agnello’s belief that the property would never be rezoned. Mr Czerniak said
he had heard Mr Agnello say he believed rezoning applications for his land
would always be rejected by the City of Wanneroo because there was to be no
access to Wanneroo Road from the land. He said he tried unsuccessfully to
telephone Mr Zencich to warn him to be careful because the Wanneroo Council
“always used to knock (Mr Agnello) back because there is supposed to be no
access to Wanneroo Road”. Mr Czerniak said he did that because he did not
like people “jumping into something and then burning themselves”. He said “I
like just normal justice, just normal honesty”.
20.4.8
Mr Czerniak was related to Mr Agnello by marriage, they had
been in business together for something like 18 years and he said there was no
animosity between them. He denied he was trying to cause trouble for
Mr Agnello or that he was opposed to the sale. He said he expected
Mr Agnello to buy another market garden and that he would work there so his
potential loss of employment was not a factor. There is no objectively apparent
reason for why Mr Czerniak would want to jeopardise such an important sale in
that way unless his explanation that the situation offended his sense of justice
is the correct one. Mr Czerniak volunteered this piece of information to the
Commission. Again, it is difficult to see why he would do that, in the knowledge
that it could cause him embarrassment, if he was not attempting to give a true
account of his knowledge of the matter.
20.4.9
There are, however, a number of factors which weigh in favour of
Mr Czerniak’s credibility. First is the fact that Mr Czerniak did not come forward
to volunteer the information he held. He made it very clear that he was giving
evidence reluctantly and against his wishes. Mr Czerniak’s knowledge of the
matter came to the Commission from another source and he obviously felt
unhappy that the incident was being pursued. He was asked the following
questions:
“Is what you have told us, however, the truth?---Yes.
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Are you simply saying that you wish the situation hadn't arisen
where you have to say it?---Yes, that's right. Yes, because the
chap is - has passed away and
That's Mr Agnello?---Yes.
Mr Tony Agnello?---Yes, and something that
Something that?---It shouldn't have never, never, never been
brought up because he can't answer questions.
Right, but you were there when the event occurred?---Yes, I was
there.”
There is no apparent motive for Mr Czerniak to give false evidence about
Mr King.
20.4.10
Mr Czerniak was asked about Mr King’s actions when he asked
Mr Agnello for the money and gave the following answer:
“Now, you said that Mr King was laughing?---Yes, he was. He was
laughing because he says, ‘That's a good deal’ - he hit me on the
shoulder and says, ‘That's a good deal, isn't it, John?’
I agree entirely with the submission of Counsel Assisting that anyone who sat
in the hearing room on the numerous occasions on which Mr King gave
evidence would immediately recognise him from that account. The laugh and
“(T)hat’s a good deal, isn’t it, John?” is absolutely typical Mr King. I have no
hesitation in finding that Mr Czerniak heard and saw Mr King as he described
him.
20.4.11
In general Mr Czerniak’s demeanour in the witness box caused
me no concern. He gave every appearance of making a sincere effort to
accurately recall events which occurred a long time ago. The conversation he
was asked to recall and recount was not complex or prolonged. The difficulties
with his evidence to which I have referred are all capable of explanation, one or
two in a way that strengthens Mr Czerniak’s credibility. Conversely, if
Mr Czerniak’s account is a fabrication he has employed a most elaborate
means for damaging Mr King and his reputation and, with respect to the latter,
has done so altogether too late. As I have noted, there is no apparent motive
for Mr Czerniak to have taken this course. I do not believe he did so.
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20.4.12
I accept Mr Czerniak’s account of the conversation between
Mr Agnello and Mr King. I find that Mr King solicited from Mr Agnello a bribe of
$10,000.00 and a years supply of free petrol in return for his assistance on
council to secure approval for the rezoning of Mr Agnello’s property. In my
opinion that request by Mr King was corrupt.
20.4.13
Both Mrs Agnello and Mr Czerniak said they had no knowledge of
the $10,000.00 being paid. Mr King, of course, denies that Mr Agnello paid him
any money. Commission investigators have examined Mr Agnello’s financial
records and have found no evidence to suggest otherwise. I am satisfied the
money sought by Mr King from Mr Agnello was not paid.
20.5

Allegation No 3: Mr Edwardes’ Request for Money

20.5.1
Mr Czerniak also gave evidence of being told by Mr Agnello of a
request for a donation by Mr Colin Edwardes. He gave the following answer:
“Were there other circumstances where issues of bribery came
up?---No, not that I know, not with Kingie anyway.
Well, with anyone else to do with the Wanneroo Council?---Well,
one morning I came in to work and (Mr Agnello) just told me that
Colin Edwardes rang him up in the night asking him for a donation
for the elections, for the city council elections, and that's the last of
it that I knew.”
Mr Czerniak was unsure of the timing of that conversation but believed it was
between 1988 and 1989, after the conversation between Mr Agnello and
Mr King but in the same year and before the elections. While Mr Czerniak’s
answer is given in response to a question concerning “other circumstances
where issues of bribery came up”, it is clear he is not making any allegation of
corruption against Mr Edwardes. Nor is there any suggestion in the evidence
that Mr Czerniak was being encouraged by any person to make an allegation
against Mr Edwardes.
20.5.2
Mr Czerniak said he had no other conversation with Mr Agnello
about Mr Edwardes and never saw Mr Edwardes on the property. He said he
had no idea whether Mr Agnello donated to Mr Edwardes’ campaign but later in
his evidence said Mr Agnello told him there was “no bloody way” he was going
to make a donation. Mr Czerniak said that reaction was consistent with
Mr Agnello’s generally careful attitude to money.
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20.5.3
Mr Edwardes said he met Mr Agnello only when Mr Agnello,
acting as a justice of the peace, swore him in as a councillor on two occasions.
He denies ever asking Mr Agnello for a campaign donation for himself, for Mrs
Edwardes or for anyone else. Mr Edwardes said he normally ran a low cost
campaign which he funded from his own resources and donations from friends.
He said he did not ring up people and ask for donations.
20.5.4
It is not necessary for present purposes for me to decide whether
or not Mr Agnello in fact told Mr Czerniak that Mr Edwardes had telephoned
asking for an election donation. Mr Agnello may have said that to Mr Czerniak
but confused Mr Edwardes with another councillor. Another councillor may
have rung and Mr Czerniak himself has become confused as to the correct
name. It does not matter because there is no suggestion that Mr Edwardes or
anyone else has done anything improper. There is no suggestion that the
request related by Mr Agnello and by Mr Czerniak in turn was related to any
offer or undertaking to assist Mr Agnello with any matter he had before Council
then or in the future. There is no evidence on which I could possibly make any
finding adverse to Mr Edwardes arising out of the statement said by
Mr Czerniak to have been made by Mr Agnello.
20.6

Allegation No 4: Dr Bradshaw as a Silent Partner

20.6.1
Two factors suggest that Dr Bradshaw may have had an interest
in the development of the shopping centre by Debcott Pty Ltd. First is the
evidence of Mr Czerniak, as follows:
“Do you know whether Mr Bradshaw had any involvement at all in
the sale of the land or the proposed development of the land?---All
I was told is that he had a little share in it. Whether it was true or
not, I haven't got a clue.
That Dr Bradshaw had a little share in it?---Yes, that's what I was
just told by ... Tony Agnello.”
Mr Czerniak told the Commission that there was no-one else present when he
was told of Dr Bradshaw’s involvement but he had told an investigator that it
was said “in front of us all”.
20.6.2
Secondly, Dr Bradshaw, with the notable exception of the Council
meeting on 28 February 1990, declared an interest and abstained from voting
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whenever the matter was raised on council. Dr Bradshaw said he had some
difficulty remembering why he did that but he believed it was because the
proposed centre would include a medical centre and pharmacy which would be
in competition with his own Lake Goollelal Medical Centre. He denied any
concern about the impact of the proposal on the value of his land but that could
have been an equally valid reason to declare an interest.
20.6.3
There is no evidence which could properly support a finding that
Dr Bradshaw was a silent partner in Mr Zencich’s development.
Both
Mr Zencich and Dr Bradshaw said he had no involvement. I also have no
reason to doubt Mr Czerniak’s evidence as to what Mr Agnello told him.
Mr Agnello may have obtained a mistaken impression in any number of ways
and passed it on to Mr Czerniak. Alternatively, Mr Czerniak may have
misinterpreted a remark to a different effect made by Mr Agnello. It does not
matter because there would be nothing improper or even inappropriate in
Dr Bradshaw having an interest in the development. He declared an interest
and abstained from voting on the matter, at least on most occasions, and that
would be all the law required of him even if he did have an interest. That being
the case there is absolutely no reason for him to deny an interest if he had one.
There is no evidence on which I could base any finding adverse to
Dr Bradshaw in relation to any interest he might have had in the development
by Debcott Pty Ltd.
20.7

Summary of Findings

20.7.1
In relation to the matters considered in this chapter I make the
following findings:
(a)

There is no evidence to corroborate Mr King’s allegation that
Mr Zencich offered him $30,000.00 for assistance with his
development, either on council or for any other reason. The
allegation is consequently unsubstantiated.

(b)

Mr King solicited from Mr Agnello a bribe of $10,000.00 and a
year’s supply of free petrol in return for his assistance on council
to secure approval for the rezoning of Mr Agnello’s property.
Mr King’s request was corrupt.
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(c)

The money sought by Mr King from Mr Agnello was not paid.

(d)

There is insufficient evidence to support a finding that
Mr Edwardes ever asked Mr Agnello for an election donation and
no evidence whatever to support any adverse finding against
Mr Edwardes in relation to any such payment.

(e)

There is insufficient evidence to support a finding that
Dr Bradshaw had any interest in the development by Debcott Pty
Ltd and no evidence whatever to support any adverse finding
against Dr Bradshaw in relation to any such interest.
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21.1

Introduction

21.1.1
The Commission has investigated a number of allegations
concerning dealings between the City of Wanneroo and its councillors and
Quito Pty Ltd which trades as Benara Nurseries in Wanneroo (“Benara
Nurseries”). Those allegations are as follows:
(a)

Mrs Audrey Hine alleges that in 1991 the Council may have acted
improperly by selling to Benara Nurseries by private treaty Lots 17
and 50 Vincent Road, Wanneroo.

(b)

Mrs Hine also alleges that in 1993 the Council may have acted
improperly by selling to Benara Nurseries by private treaty Lots 12
and 13 Griffiths Road, Wanneroo. This allegation falls outside the
time period covered by the Commission’s terms of reference.

(c)

Mr Norman Marlborough MLA has alleged that a councillor
received $13,000.00 from Benara Nurseries as a reward for
unspecified services.

(d)

Mr Marlborough also alleges that at an unspecified time then
Councillor Arnold Dammers sold fibreglass tanks to Benara
Nurseries through his company, Fibre Furn Pty Ltd.
This
allegation also raises an issue of whether Mr Dammers should
have, at any time, disclosed a pecuniary interest when matters
concerning Benara Nurseries came before Council.

(e)

In a letter to the Commissioner of Police dated 10 April 1996,
Dr Wayne Bradshaw alleged, amongst other things, that
Mr Dammers had received 120 rose bushes as a reward from
Benara Nurseries. Dr Bradshaw has told the Commission he
heard of the allegation from Mrs Rita Waters and Mr Iain
MacLean.

21.1.2
The Commission has investigated these allegations pursuant to
items 1(a), (c) and (d) of its terms of reference.
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21.2

The Sale of Lots 17 and 50 Vincent Road

21.2.1
Mrs Hine’s principal concern stems from the fact that the contracts
for the sale of land to Benara Nurseries were by way of private treaty and not
by public auction or the calling of public tenders. Section 266 of the Local
Government Act 1960 at the material time provided as follows:
“(1)

Subject to subsection (2) of this section a council may sell or
otherwise dispose of an estate in fee simple, or any lesser
estate in land which is vested in or held by it and which is
not, in the opinion of the council required for the purposes
for which the land was acquired.

(2)

Unless the Minister approves otherwise, a council may
dispose of land under this section only by selling to (a)

the highest bidder at public auction;

(b)

the person who at public tender called by the council
makes what is, in the opinion of the council, the most
acceptable tender, whether his tender is or is not the
highest; or

(c)

a state government department, instrumentality or
agency or any public statutory body, corporate or
unincorporate, established by or under a law of the
State.”

21.2.2
At all material times, Benara Nurseries was a wholesale plant
nursery located in Wanneroo. The company owned Lots 15, 18 and 19 Vincent
Road, Wanneroo, which land it had steadily acquired from 1974 onwards. In
1989, Benara Nurseries employed approximately 70 people in its nursery
business. As a result of increasing business and, in particular, opportunities to
grow seedlings in the burgeoning blue gum industry in Western Australia, in
1991 Benara Nurseries needed land for expansion.
21.2.3
In March 1991 Benara Nurseries, through its agent John Marris
and Co, approached the City of Wanneroo with an offer to purchase two lots
owned by the City: Lots 17 and 50 Vincent Road. The two lots adjoined Benara
Nurseries’ existing holding. The Shire of Wanneroo had purchased Lot 17,
which had an area of 2.7367 hectares, in 1975 for $27,050.00. It had
purchased Lot 50, which had an area of 4.0469 hectares, in 1970 for
$25,000.00. At the time it purchased the two lots, the Shire had anticipated
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they would be incorporated into a larger area for future industrial use. That
plan did not eventuate and as a result the two lots became surplus to the City’s
needs.
21.2.4
At the time Benara Nurseries approached the City in 1991, both
Lots 17 and 50 were undeveloped and zoned rural. The only other lots in the
locality owned by the City of Wanneroo were Lots 12 and 13 Griffiths Road
which also adjoined Benara Nurseries’ land. At the time, the four lots came
within category A2 in the proposed North West Corridor Structure Plan, which
meant there were constraints on immediate urbanisation but it was likely the
land would become available for urbanisation within ten years.
The Homeswest and Waldorf Inquiries
21.2.5
By letter dated 7 February 1989, before Benara Nurseries’
approach to the City, the project officer for Homeswest, Mr Peter Lynch, wrote
to the City inquiring about the possibility of Homeswest purchasing Lots 17 and
50 Vincent Road and Lots 12 and 13 Griffiths Road for the development of
aged persons' accommodation. The letter followed a telephone discussion
between Mr Lynch and Mr Terry Neale, the City’s Senior Land Officer. The City
of Wanneroo, through Mr Neale, wrote to Homeswest on 23 February 1989
advising that its offer to purchase the land was being evaluated and that
Homeswest would be advised when a decision was made.
21.2.6
By letter also dated 7 February 1989, Peet and Co, a real estate
firm, also wrote to the City, advising that they had a client who was interested in
purchasing Lots 17 and 50 Vincent Road and Lots 12 and 13 Griffiths Road for
development. The City of Wanneroo’s reply to Peet and Co, dated 23 February
1989, referred to their letter and to a telephone discussion with Mr Neale and
requested advice as to the identity of Peet and Co's client. By letter dated
10 March 1989, Peet and Co advised they were acting on their own behalf and
also on behalf of Homeswest. The City again replied, by letter dated 22 March
1989, advising that it was already dealing directly with Homeswest and
informed Peet and Co that the City of Wanneroo did not use real estate
agencies when dealing with a government department.
21.2.7
On 28 August 1989 the City, through Mr Neale, wrote to advise
Homeswest that since they had shown renewed interest in purchasing Lots 17
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and 50 Vincent Road and Lots 12 and 13 Griffiths Road, the City would give
the matter further consideration and advise them in due course of the result. In
a memo dated 4 September 1989 the City Planner, Mr Oscar Drescher advised
Mr Neale that:
“The ability of lots 17 and 50 Vincent Road and 12 and 13 Griffiths
Road, Wanneroo to be able to be developed as envisaged by
Homeswest will be determined, firstly by the Government's decision
on the corridor plan review, and then by the outcome of the
preparation of a structure plan for the area by the State Planning
Commission for this City. Until we reach that point, it is not
possible to say whether Homeswest's proposal will be able to
happen or not.”
The City of Wanneroo, through Mr Neale, wrote to Homeswest on
28 September 1989 essentially conveying Mr Drescher’s advice. Mr Neale also
advised that when those matters were determined the City would contact them
again.
21.2.8
The Wanneroo Waldorf Playgroup and School wrote to the City of
Wanneroo on 22 January 1990, inquiring about the possibility of purchasing or
leasing Lots 12 and 13 Griffiths Road, Wanneroo for a proposed Waldorf
school. The City of Wanneroo, again through Mr Neale, advised the Wanneroo
Waldorf Playgroup and School that the City had received previous requests for
the land. Mr Neale further advised that the availability of the land for a specific
use depended on the outcome of the corridor plan review and a structure plan
for the area to be prepared by the Department of Planning and Urban
Development and the City. As with Homeswest, Mr Neale advised the
Wanneroo Waldorf Playgroup and School that their request would be
considered further when those matters were determined.
21.2.9
In the event, the final North West Corridor Structure Plan was not
released until March 1992. The Commission has been unable to locate any
documentation to establish whether the City of Wanneroo ever contacted
Homeswest or the Wanneroo Waldorf Playgroup and School in connection with
their inquiries as it had undertaken to do.
The Sale to Benara Nurseries
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21.2.10
In addition to the letter sent by John Marris and Co on 27 March
1991, to which I have already referred, a director of Benara Nurseries, Mr Ian
James, also wrote to the City on the same day to convey the company’s offer to
purchase Lots 17 and 50 Vincent Road. In support of the offer, Mr James said
he wished to emphasise the following:
“(1)

The land is not required for speculative purposes.

(2)

Benara are major employers of people in the City (in excess
of seventy (70) staff).

(3)

The land is required to facilitate an urgent expansion of our
existing nursery operation which will create significant
additional employment opportunities in the area.

(4)

The expansion of our facility is essential to meet a growing
export market, as well as local demand.”

21.2.11
By letter dated 10 April 1991 the City, through Mr Neale, advised
Benara Nurseries that their offer would be investigated and reported to the
Council in due course. He further advised that should Council resolve to sell
the whole, or any part, of the land a qualified valuation would be required. On
30 April 1991 Mr Neale wrote to the Valuer General requesting a valuation of
Lots 17 and 50. The two lots were on separate certificates of title. Mr Neale
requested that the valuation reflect the fact that the property fell within category
A2 of the draft North West Corridor Structure Plan.
21.2.12
In a report dated 22 May 1991 the acting City Planner, Mr Aiton
Sheppard, advised the City of Wanneroo Finance and Administrative
Resources Committee that Benara Nurseries had offered to purchase Lots
17 and 50 Vincent Road, Wanneroo, for $300,000.00. Mr Sheppard referred to
section 266 of the Local Government Act 1960 concerning the need for Council
to obtain the consent of the Minister for Local Government before it could sell
land by private treaty and continued:
“In order to obtain that consent Council must demonstrate that
there is a special advantage to be obtained for the municipality by
selling by private treaty rather than by auction or by public tender.
The Council would also have to prove by way of a current qualified
valuation that the sale price was equal to the full market value of
the land. ...
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Should Council resolve to sell the land to Quito, it should be sold at
not less than the current value of the land based on its urban
potential as determined by a qualified valuer.”
Mr Sheppard recommended that Council authorise negotiations with Benara
Nurseries for the sale of Lots 17 and 50 “at the price to be determined by
Council following the receipt of a qualified valuation”. There was no reference
in the acting City Planner’s report to the previous inquiries from Homeswest
and the Wanneroo Waldorf Playgroup and School.
21.2.13

At its May 1991 meeting, Council passed the following resolution:

“MOVED Councillor Carstairs, SECONDED Councillor Dammers,
that consideration of the sale of Lots 17 and 50 Vincent Road,
Wanneroo, be deferred for one month pending submission of a
report giving details of the feasibility of offering this land for lease
for market garden purposes.”
On 31 May 1991 Mr Neale wrote to John Marris and Co, as agents for Benara
Nurseries, confirming the terms of Council's resolution. Mr Neale asked John
Marris & Co to advise the City by 12 June 1991 of Benara Nurseries’ attitude to
leasing the land. By separate letters dated 6 June 1991, both John Marris and
Co and Benara Nurseries advised the City of Wanneroo that Benara Nurseries
were not interested in leasing the land. Benara Nurseries stated that this was
principally because of “the substantial long-term capital expenditure involved in
the development process”.
21.2.14
In a report dated 19 June 1991, the acting City Planner advised
the Finance and Administrative Resources Committee of Benara Nurseries’
attitude to leasing and the fact that they were still interested in buying the land.
Mr Sheppard went on to advise that if Council wished to lease the land to
another party it could do so under the provisions of the Local Government Act
1960. If it wished to do so by way of private treaty without first calling public
tenders, it would need to provide full details of the proposed lease to the
Minister and obtain his approval. Mr Sheppard said the Minister would require
compelling reasons as to why the land should be leased to a particular party by
private treaty without testing the level of demand for the land by calling public
tenders. That advice would presumably also apply to the sale of the land by
private treaty. Mr Sheppard noted that Benara Nurseries were not interested
and there was no other party known to have any interest in leasing the land.
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21.2.15
There is nothing in the acting City Planner’s memorandum to
indicate what, if any, efforts had been made to gauge whatever interest there
may have been in leasing the land for market garden purposes but he did set
out a number of reasons why the two lots were of questionable attractiveness
for market gardening purposes. These included the uncertainty of obtaining
Water Authority approval to draw sufficient underground water and:
“Given the existing eastern boundary of the land and the proposed
future urbanisation of the general locality the operation of a market
garden involving the use of fertilisers, pesticides and herbicides is
considered to be inappropriate.”
21.2.16
The acting City Planner does not make clear whether he
ascertained that the operation of the expanded Benara Nursery would use any
less fertilisers, pesticides and herbicides than a market garden but his
assessment appears to assume that to be the case. Further, one of the
conditions of sale to Benara Nurseries was that it obtain a licence from the
Water Authority to draw underground water for its nursery.
21.2.17

Finally, Mr Sheppard expressed the view that:

“The City does not have any specific use for Lots 17 and 50 and in
the normal course of its asset management programme it could be
expected to sell the lots and place the proceeds in an asset
replacement reserve fund. If the land was put up for sale the
logical purchaser would be Quito Pty Ltd, however given the
possible future urbanisation of the locality the council might be
inclined to retain ownership for the time being and to capitalise on
the land if urban rezoning occurs, probably in 10 years from now.”
21.2.18
It seems Mr Sheppard believed Benara Nurseries to be the logical
purchasers of the land because of their circumstances as neighbours wishing
to expand and because they had made an offer.
The thrust of his
memorandum was that all other alternatives for the land were less attractive.
21.2.19
At its June 1991 meeting the Council further deferred
consideration of a possible sale of the two lots to Benara Nurseries and
resolved that the feasibility be investigated of placing a caveat on the title to
the land to ensure that if the land was rezoned to a higher use the City would
be paid a sum which would reflect the increased value of the land. Mr Neale
conveyed the Council resolution to John Marris and Co by letter dated 28 June
1991.
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21.2.20
Under cover of a letter dated 3 July 1991, the Valuer General's
office provided valuations of the current fair market values for the land at
$159,000.00 for Lot 17 and $235,000.00 for Lot 50 Vincent Road. In a letter
dated 5 July 1991, another director of Benara Nurseries, Mr G P James,
advised the City of Wanneroo they were prepared to offer a price equal to the
sworn market valuation for the two lots. Mr James went on to say that if the
City could not provide an early response to their offer, Benara Nurseries would
need to look at acquiring alternative land, not necessarily in the City of
Wanneroo. Mr James reiterated Benara Nurseries’ arguments to the effect that
they:
(a)

did not want the land for speculative purposes;

(b)

did not want their operation to become fragmented;

(c)

were major employers within the City of Wanneroo;

(d)

needed the land for essential expansion to meet growing export
and local demand; and

(e)

would prefer to continue doing business in Wanneroo.

21.2.21
Mr James also made the point “(W)e would have thought that
Council, who surely are not property speculators, would have been only too
happy to assist and encourage a proven and successful business enterprise”.
Benara Nurseries were, quite properly, exerting as much commercial pressure
as they could to procure acceptance by the Council of their offer to purchase
the land by private treaty. On any objective assessment, they had mounted a
persuasive case.
21.2.22
In another report to the Finance and Administrative Resources
Committee dated 17 July 1991, the City Planner responded to Council’s
request for information on the feasibility of placing a caveat on the land to
ensure that if it was rezoned to a higher use the City would be paid a sum of
money to reflect the increased value. Mr Drescher expressed the view that the
feasibility of such a caveat came down to the willingness of the purchaser or
lessee to enter into such an agreement.
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21.2.23
At its meeting on 24 July 1991, Council considered both the
valuations and the City Planner’s report of 17 July 1991 and resolved as
follows:
“1.

2.

That Council
(a)

in accordance with the provisions of Section 266(2) of
the Local Government Act 1960 seeks Ministerial
approval to sell Lots 17 and 50 Vincent Road,
Wanneroo by private treaty;

(b)

subject to Ministerial approval, offers Lots 17 and 50
Vincent Road, Wanneroo for sale to Quito Pty Ltd at
the Valuer-General's market valuation of $139,000.00
(sic, it was in fact $159,000.00) for Lot 17 and
$235,000.00 for Lot 50;

(c)

places a covenant on the subject land for a period of
15 years to ensure the land is used for rural purposes
only.

A report be prepared to Policy and Resources Committee on
the ramifications of Council adopting a policy whereby land
would be sold on the basis that if there is a possibility of a
higher and better use in the foreseeable future, this Council
receives a percentage of that potential profit.”

Council clearly found Benara Nurseries’ arguments in favour of them
purchasing the land by private treaty convincing. There is, however, no record
that councillors were made aware prior to or even after carriage of the
resolution that inquiries from Homeswest and the Wanneroo Waldorf Playgroup
and School remained unresolved.
21.2.24
The terms of the Council's counter-offer were acceptable to
Benara Nurseries and a contract for the sale of land by offer and acceptance
was prepared and executed. The contract was expressed to be conditional,
amongst other things, upon approval by the Minister for Local Government to
the sale by private treaty and to Benara Nurseries entering into an agreement
with Council to use the land for rural purposes only for a period of 15 years.
21.2.25
On 8 August 1991 Mr Neale wrote to the Department of Local
Government seeking approval of the sale to Benara Nurseries. Mr Neale did
not refer to other expressions of interest in the land from any other potential
purchasers. By letter dated 30 August 1991, the Director of Local Government
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Services wrote to the Town Clerk advising that pursuant to section 266 of the
Local Government Act 1960 the Minister had approved Council's request to sell
Lots 17 and 50 Vincent Road to Benara Nurseries by private treaty. Settlement
of the sale was effected on 13 November 1991 for a total purchase price of
$394,000.00, which reflected the Valuer General's valuations.
Benara
Nurseries also reimbursed the City for its legal costs for preparing the
necessary deed and lodging a caveat to ensure compliance with the condition
that they not use the land for other than rural purposes for 15 years.
21.2.26
It is apparent from the whole process associated with the sale of
Lots 17 and 50 Vincent Road that the City sought to ensure that if it was going
to sell the land whilst it remained zoned rural the price should reflect the likely
future urbanisation of that land and that the purchaser would not use the
property for urban purposes within 15 years of the sale. Those concerns reflect
a proper desire to prevent a private buyer, purchasing without the market price
having been tested by competitive processes, from making speculative profits
at the expense of ratepayers. Nothing in the documentation or recorded
deliberations of the Council on the matter suggests there was anything
untoward about the conduct of any councillor in the process. Even Mrs Hine, in
an interview with a Commission investigator, made it clear she was not alleging
any corruption on the part of the Council or any councillor.
21.2.27
On the other hand, council staff appear to have failed to bring to
the attention of Council and the Minister for Local Government when they were
considering the proposal to sell Lots 17 and 50 by private treaty, that there had
been previous expressions of interest in the land. There is no evidence that
the failure was anything more than an oversight. The Council deliberations on
the matter were public and, while the two previously interested parties may well
have been unaware of those deliberations and the impending sale, there was
certainly no apparent attempt at concealment.
21.2.28
At the time there were a number of very good reasons for selling
the land to Benara Nurseries in preference to any other buyer, not the least of
which was the anticipated employment opportunities arising from the expanded
nursery operation. The price paid was determined in a proper manner and
achieved a substantial profit on the investment for the City. As I have noted,
councillors gave proper consideration to preventing the purchaser from making
windfall, speculative profits from the transaction. With the exception of some
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unsubstantiated allegations to which I will refer shortly, there is no evidence of
any impropriety or corruption on the part of any councillor or council officer
arising out of the sale of Lots 17 and 50 Vincent Road to Benara Nurseries. It
appears that council staff, Mr Neale in particular, should have taken better care
to advise Council of the interest in purchasing Lots 17 and 50 on the part of
Homeswest and the Wanneroo Waldorf Playgroup and School, but there is no
evidence to suggest the failure was deliberate or part of any desire to further
the interests of Benara Nurseries.
21.3

The Sale of Lots 12 and 13 Griffiths Road

21.3.1
As I have noted, the sale by the City of Lots 12 and 13 Griffiths
Road to Benara Nurseries in 1993 falls outside the period covered by the
Commission's terms of reference. However, the transaction has attracted
significant publicity and, for the sake of completeness, I propose to briefly
canvass the circumstances.
21.3.2
As a result of inquiries by Mrs Hine to the Minister for Local
Government it came to the Minister's attention that City of Wanneroo staff had
sought ministerial approval for the sale by private treaty of Lots 12 and
13 Griffiths Road prior to Council approving the sale. On 23 December 1993
the Minister wrote to the Town Clerk, Mr Ronald Coffey, to advise him of the
contravention and seeking an assurance that it would not happen again. On
18 January 1994 the Town Clerk wrote to the Minister apologising for the action
taken and assuring the Minister that future applications would comply with the
Local Government Act 1960. On 3 March 1994 the Minister wrote to the
Executive Director of the Department of Local Government to direct that an
inquiry be undertaken to ensure that there were no other irregularities
concerning the sale of Lots 12 and 13 Griffiths Road, Wanneroo. By letter
dated 24 March 1994, the Department of Local Government advised the Town
Clerk that there was to be a full investigation conducted into the sale of Lots 12
and 13 Griffiths Road.
21.3.3
The terms of reference of the inquiry were approved by the
Minister on 5 April 1994 in the following terms:
“Officers of the Department of Local Government are to inquire into
the following matters:
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(1)

The method and process by which the Minister for Local
Government was requested to approve the sale of the land
as required under section 266 of the Local Government Act
1960;

(2)

The nature of the land zoning and its potential for rezoning;

(3)

Whether the City of Wanneroo considered all viable options
to maximise the return from the land for its residents, either
through selling the land or putting it to an alternative use;

(4)

The method and process by which the City of Wanneroo
established a value for the land, determined the method of
disposal and sold it to Quito Pty Ltd trading as Benara
Nurseries.”

21.3.4
Mr John Gilfellon, the Government Inspector of Municipalities,
conducted the inquiry for the Department of Local Government. Mr Gilfellon
interviewed the Town Clerk, Mr Coffey, and the City Planner, Mr Drescher.
Councillors Gilmore, Dammers, Chappell, Curtis, Nosow, Cooper, Waters,
MacLean and Rundle were all either interviewed in person or spoken to on the
telephone by Mr Gilfellon or his assistant, Mr Stephenson. Mr Gilfellon also
contacted Mrs Audrey Hine; Mr Terry Neale; Mr Ron Palmer of Peet and Co;
Mr Rob Johnson, who was the ex mayor of the City of Wanneroo; Mr Graeme
Major, who was an ex-councillor and ex-mayor; Mr Peter Lynch of Homeswest;
and Mr Ian James of Benara Nurseries.
Mr Gilfellon’s report is quite
comprehensive and detailed in its chronology. He concluded in summary:
(a)

that Mr Coffey had admitted to misleading the Minister when
seeking approval pursuant to section 266 of the Local
Government Act 1960 to sell Lots 12 and 13 Griffiths Road.
Mr Gilfellon concluded that the Wanneroo City Council could not
accept administrative practices which breached the Local
Government Act 1960, regardless of whether those practices were
perceived as appropriate to avoid delays;

(b)

the City of Wanneroo was open to criticism for failing to consider
alternative sale options to maximise the return from the land
although its reasons for selling the land to Benara Nurseries were
acceptable and within the powers of the Council;

776

(c)

the City of Wanneroo could justifiably be criticised for selling Lots
12 and 13 Griffiths Road by private treaty without first attempting
the more open approach of calling for tenders. Mr Gilfellon did,
however, acknowledge that the decision was taken by a majority
of councillors and was one the Council was entitled to make. He
regarded as satisfactory the procedures followed to establish the
sale price for the two lots.

21.3.5
Quite apart from the jurisdictional impediment, I am not aware of
any basis on which I could question Mr Gilfellon’s investigation or conclusions.
I note that Mr Gilfellon, in his report, makes no mention of any claim that
councillors acted corruptly in relation to the sale or that any councillor or staff
member of the City of Wanneroo received a reward from Benara Nurseries.
Nor does the report suggest there was any conflict of interest or undisclosed
pecuniary interest on the part of any councillor in relation to Council’s decision
to sell the two lots to Benara Nurseries.
21.4

Mr Marlborough’s Allegations

21.4.1
Mr Marlborough has alleged that someone on Council received
$13,000.00 from Benara Nurseries as a reward. He was unable to identify who
received the money or when it was paid. The first question is, therefore,
whether the allegation comes within the period covered by the Commission's
terms of reference.
21.4.2
Commission investigators have been unable to find anyone who
admits to knowing anything about this allegation. A director of Benara
Nurseries, Mr Ian James, denied ever paying any money to a councillor or staff
member. Councillors at the material time were asked by investigators about
their knowledge of a payment of $13,000.00 by Benara Nurseries and none
were even aware of the allegation. Mr Dammers was asked about the
allegation when he gave evidence before the Commission and said he too was
unaware of the allegation.
21.4.3
Commission investigators have found no evidence whatsoever to
support the allegation that Mr James or Benara Nurseries ever paid anybody
$13,000.00 as a reward in connection with the sale of Lots 17 and 50 Vincent
Road or Lots 12 and 13 Griffiths Road.
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21.4.4
Mr Marlborough has also advised the Commission that
Mr Dammers sold fibreglass tanks to Benara Nurseries. The Commission has
consequently investigated and considered the possibility that Benara Nurseries
may have rewarded Mr Dammers by purchasing fibreglass tanks from his
manufacturing company Fibre Furn Pty Ltd.
21.4.5
Mr James has told a Commission investigator Mr Dammers was
not a personal friend of his but he was supportive of Benara Nurseries’
proposal to purchase the land. In relation to the allegation that Benara
Nurseries had purchased tanks from Fibre Furn Pty Ltd, Mr James said that at
the time Benara Nurseries contracted all their irrigation work to a company
called All Main Reticulation. Mr James said All Main Reticulation had
purchased some tanks from Fibre Furn Pty Ltd, which were installed at Benara
Nurseries. He said the tanks were purchased at market price and he was
unaware of any other company in the area that produced that kind of tank.
21.4.6
Mr James stated that prior to Benara Nurseries purchasing the
four lots of land from the City they had purchased only three tanks from Fibre
Furn Pty Ltd at $500.00 each. He said that later, in about 1994-95, Benara
Nurseries purchased 20 small tanks from Fibre Furn Pty Ltd for its nursery
operations. Mr James emphatically denied there was any connection between
the purchase of tanks from Fibre Furn Pty Ltd and any support by Mr Dammers
in his capacity as councillor for their purchase of the City’s land. Mr James
further denied having ever given any reward to any councillor or council staff
member for assistance in relation to acquiring the land.
21.4.7
Mr Dammers told the Commission he knew Mr James was the
proprietor of Benara Nurseries and understood him to be a director of Quito Pty
Ltd. He said he met Mr James through Mr Barry Ding from All Mains
Reticulation. Mr Dammers said he believed that was some time in 1991, just
before the sale and purchase of the lots in Vincent Road. He said Mr James
came to see him because he had written a letter to Council about buying land
but received no response. Mr Dammers said he was aware that Benara
Nurseries had Fibre Furn tanks on their property when he met Mr James in
1991, but said they had been supplied through Mr Ding of All Mains
Reticulation Contracting Services directly to Benara Nurseries. He rejected
having any understanding that if Benara Nurseries were able to purchase land
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from the City of Wanneroo that would lead to the purchase of more fibreglass
tanks from Fibre Furn Pty Ltd.
21.4.8
Mr Dammers said he had no discussion with Mr James in 1991
other than in relation to the City’s failure to reply to Benara Nurseries’ offer to
purchase the land. He said he followed up Mr James' request by ringing
Mr Neale to inquire about the matter but did nothing more. Mr Dammers said
he was not lobbied by Mr James to support Benara's proposal in relation to the
1991 sale of land. He said his first direct business dealing with Benara
Nurseries was in August 1994 when he was asked to supply some tanks but he
could not recall the number of tanks involved. Mr Dammers estimated it was
probably a dozen tanks at an average cost of $700.00 which he said
represented a profit margin of about $70.00 per tank.
21.4.9
Mr Dammers emphatically denied any liability to disclose a
pecuniary interest when the issue of the land sale came before Council in
1991. He said that at the time he was the only manufacturer of fibreglass tanks
in Western Australia; and that nearly every nursery in the State, and in
Wanneroo particularly, purchased their tanks from Fibre Furn Pty Ltd.
21.4.10
On Mr Dammers’ evidence he did not deal directly with Benara
Nurseries concerning fibreglass tanks until August of 1994, although he was
aware that All Mains Reticulation had purchased tanks from him, which were in
turn supplied to Benara Nurseries as part of All Mains Reticulation's contracted
irrigation services. There is thus no evidence which could connect the supply
of fibreglass tanks by Fibre Furn Pty Ltd to Benara Nurseries to Mr Dammers'
support for Benara Nurseries’ purchase of Lots 17 and 50 Vincent Road. Also,
in my view there was no obligation on Mr Dammers at that time to disclose a
pecuniary interest when Council came to consider the sale of lots 17 and 50
Vincent Road by private treaty.
21.5

Dr Bradshaw’s Allegation

21.5.1
Finally, there is Dr Bradshaw’s allegation, contained in a letter to
the Commissioner of Police dated 10 April 1996, that Mr Dammers was given
120 rose bushes by Benara Nurseries as a reward. Dr Bradshaw said he heard
the allegation from Mrs Waters and Mr MacLean.
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21.5.2
Mrs Waters was interviewed and said she believed, but was not
certain, that Mr William Duffy told her Mr Dammers had obtained trees to plant
around the perimeter of his property from Benara Nurseries. She believed this
occurred in 1994 when Mr Dammers was building a new house. Mr MacLean
said he was new on Council when the sale of the Griffiths Road lots was
considered. He said he was not on Council at the time of the sale of the
Vincent Road lots. He said he once overheard Mr Dammers saying he had
received damaged stock from Benara Nurseries and there was an implication
that he had not paid for the plants. Mr MacLean said he also heard a rumour
that someone received money from Benara Nurseries but said such rumours
were very common and centred around staff rather than councillors. He said
these sorts of rumours were always about and no one tended to rely upon them
too much because they could not be proved.
21.5.3
Mr Duffy was also interviewed about this matter and said he had
heard the rumour about the rose bushes and trees but could not recall from
whom. He said such rumours were rife and he did not pay attention to them.
Mr Duffy claimed he did not speak to Mrs Waters about the rumour.
21.5.4
Mr Ian James told a Commission investigator he did not ever give
Mr Dammers 120 rose bushes or any plants as a reward for assistance to
Benara Nurseries. Mr Dammers told the Commission he had not received any
free plants from Benara Nurseries; rose bushes or any other kind.
Mr Dammers said he only had seven rose bushes and he bought those from
Lena Nurseries in Wanneroo Road.
21.5.5
There is insufficient evidence to enable me to conclude that
Mr Dammers was ever given rose bushes or any other kinds of trees or plants
or any other kind of reward from Benara Nurseries or Mr James as a reward for
his support in relation to the purchase of land from the City.
21.6

Summary of Findings

21.6.1
In relation to the matters considered in this chapter I record the
following findings:
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(a)

There is no evidence of any impropriety or corruption on the part
of any councillor or council officer arising out of the sale of Lots
17 and 50 Vincent Road to Benara Nurseries.

(b)

The sale by the City of Wanneroo of Lots 12 and 13 Griffiths Road
to Benara Nurseries falls outside the Commission’s terms of
reference and, in any event, was adequately investigated and
reported upon by the Government Inspector of Municipalities,
Mr John Gilfellon.

(c)

There is no evidence whatsoever to substantiate the allegation
that someone on the Wanneroo City received $13,000.00 from
Benara Nurseries as a reward.

(d)

There is no evidence to connect Mr Dammers’ support for the sale
of Lots 17 and 50 Vincent Road to Benara Nurseries and the
supply of fibreglass tanks by Fibre Furn Pty Ltd to Benara
Nurseries. Mr Dammers’ had no obligation under section 174 of
the Local Government Act 1960 to disclose a pecuniary interest in
the matter when it came before Council or a committee of which
he was a member.

(e)

There is insufficient evidence to support the allegation that
Mr Dammers was given rose bushes or any other kind of tree or
plant by Benara Nurseries as a reward for his support in relation
to the purchase of land by Benara Nurseries from the City.
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22.1

Introduction

22.1.1
At all times material to this line of inquiry the Joondalup
Development Corporation (“the JDC”) was a statutory corporation created by
the Joondalup Centre Act 1976 (“the Act”). The Act was enacted for the
purpose of facilitating the development of infrastructure and facilities, including
residential, recreation, commercial and business facilities, necessary to service
a centre of population at the location of what is now known as Joondalup.
Section 11 of the Act provided that the JDC was to promote, co-ordinate and
secure, as soon as practicable, the laying out and development of the
Joondalup Centre in accordance with the Act. Section 13 of the Act provides
that the JDC shall consist of five persons appointed by the Governor on the
recommendation of the Minister for Planning, one of whom “shall be a
councillor of the municipal council of the Shire of Wanneroo”.
22.1.2
On 6 March 1991 Councillor Arnold Dammers from the City of
Wanneroo was appointed a member of the board for a term which was to expire
on 9 August 1991. Mr Dammers was duly reappointed and remained a member
of the board until it was abolished on 22 June 1992. On 25 June 1992 he was
appointed a member of the body which replaced the JDC, the Western
Australian Land Authority, and remained a member of that body until he
resigned in July 1994. During the period of concern to this Commission, that is
until 30 June 1992, Mr Dammers continued to serve as a councillor of the City
of Wanneroo and, for at least part of the time, as chairman of the Town
Planning Committee of Council. During that period Council and the Town
Planning Committee on a number of occasions dealt with matters that
concerned the interests of the JDC. Except in relation to one matter, when
issues concerning the JDC arose for consideration Mr Dammers did not
disclose an interest and abstain from voting but participated fully in
deliberations and voted as he would normally.
22.1.3
The propriety and legality of Mr Dammers’ failure to disclose an
interest and abstain from voting in those circumstances was queried by a
number of his fellow councillors. The matter was referred to the Minister for
Local Government and, in due course, considered by Mr Kyle in 1992. The
Commission has investigated the matter pursuant to item 1 (a) of its terms of
reference.
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22.2

The Statutory Framework

22.2.1
Disclosure of pecuniary interests by local government councillors
is governed by sections 174 and 174B of the Local Government Act 1960, as
amended by statute number 35 of 1985. I have set out most of those
provisions in chapter 14 relating to the Mosey Street lunch bar line of inquiry
but, for ease of reference, repeat them here. They are to the following effect:
(a)

By section 174(1), a person had an interest in a matter if he or a
person with whom he was closely associated had a direct or
indirect pecuniary interest in that matter.

(b)

By section 174B(1), a person was regarded as being closely
associated with a person to whom section 174 applies if that
person, inter alia, was a body corporate of which the relevant
person was a director or a member of the governing body.

(c)

By section 174(2), subject to a qualification not material here, the
section applied to all meetings of Council and its committees and
to all persons who were members of Council or a committee of
Council.

(d)

By section 174(3), any person to whom the section applied who
had an interest in a matter to be considered or discussed at a
meeting to which the section applied, must disclose that interest
by written notice to the clerk prior to the meeting or at the
meeting, as soon as practicable after commencement.

(e)

By section 174(4), a person who was liable to disclose an interest
was not to take part in the consideration or discussion of the
matter if a majority of the persons present determined by motion
that he not be permitted to speak.

(f)

By section 174(5), a person who was liable to disclose an interest
was not to vote on the matter unless a majority of the persons
present determined by motion that the interest the person had
was so trivial that it would not reasonably be likely to influence his
vote or was shared in common with so many others in the district
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or municipality that the interest would be unlikely to effect the way
he would be likely to vote.
(g)

By section 174(11), a person who contravened a provision of
section 174, committed an offence unless he could prove he did
not know the matter in which he had an interest was to be
considered, discussed or voted on at the meeting or that, at the
material time, he did not know he had the interest. The penalty
provided was a $5,000.00 fine or three months imprisonment or
both.

(h)

By section 174(10), the Minister could, on the application of the
Council or of the clerk, exempt a person from the provisions of
section 174 either unconditionally or subject to conditions.

22.2.2
The Town Clerk at the time, Mr Ronald Coffey, and Mr Dammers
both agreed that for Council purposes the JDC was a developer. Consequently
it is clear the JDC had a financial interest in matters of concern to it that were
considered by Council. Its position was no doubt different from that of a
commercial developer because its principal object was not to maximise profit
but rather to develop the Joondalup area in the interests of the public generally
but it nevertheless derived profit from its activities. The JDC consequently had
a direct or indirect pecuniary interest in matters relating to Joondalup which
went before Council or its committees. It is also evident that while Mr Dammers
was a member of the governing body he was deemed to be closely associated
with the JDC within the meaning of section 174B(1) of the Local Government
Act 1960. Mr Dammers consequently had, for the purposes of section 174, a
direct or indirect pecuniary interest in all matters of concern to the JDC that
came before Council or its committees. As I have noted, that was not the view
taken or acted upon by Mr Dammers.
22.3

Mr Dammers’ Position

22.3.1
Mr Dammers did not have long to wait after his appointment to the
board of the JDC in early March before a matter involving Joondalup came
before Council. At its meeting on 27 March 1991 Council had to consider a
motion from Mr Dammers to rescind the approval given to Mr Leonard
Buckeridge’s company, Merman Pty Ltd, to construct a builders service centre,
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including a concrete batching plant, on Lot 80, Winton Road Joondalup. The
motion moved by Mr Dammers to replace the rescinded motion required, inter
alia, that any application to build such a centre, which included a concrete
batching plant, should provide for its location within the Joondalup Services
Industrial Area. This was clearly a matter in which the JDC had a direct or
indirect pecuniary interest and the minutes record the following exchange:
“Cr Dammers asked the Town Clerk whether, in his opinion, as Cr
Dammers has now been appointed to the Joondalup Development
Corporation Board, he should declare a pecuniary interest in this
matter.
The Town Clerk advised that, in his opinion, Cr Dammers did not
have an interest to declare. ...
The Town Clerk reported that, in his opinion, under the
circumstances described above, Cr Dammers’ interest in this matter
was shared in common with the electors and ratepayers of the
municipality and need not be declared. However, the ultimate
responsibility for declaration of pecuniary interests rests with the
Councillor himself.
Cr Dammers stated that he did not consider his interest to be
applicable within the provisions of Section 174A (sic) of the Local
Government Act 1960.”
22.3.2
Mr Dammers said he agreed with Mr Coffey that the ultimate
responsibility for the decision whether or not to disclose an interest rested with
the councillor and that he did exercise his own judgment. He also said,
however, that the reason he decided he had no pecuniary interest to disclose
was that he agreed with Mr Coffey. He then said the reason he agreed with
Mr Coffey was that he accepted Mr Coffey’s opinion on the matter.
Mr Dammers clearly did not give the matter a great deal of independent
thought, as the following exchange demonstrates:
“You have been how long in local government, Mr Dammers?--8 years.
8 years, and you are currently the mayor of the City of Wanneroo?--Yes.
And your understanding of the obligation to disclose interests is if
you have business dealings?---If you stand to make a profit or a
loss.
That is your understanding, is it?---Yes.
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Would you agree with me that the Joondalup Development
Corporation had applications before the council in which it had a
pecuniary interest?---Yes.
Thank you, and you have agreed with me that you were closely
associated with that corporation?---Yes, I was a board member.
So would you agree with me that you were a person who had an
interest - you were a person with whom - you were closely
associated with the Joondalup Development Corporation which had
pecuniary interests that were before the council?---If you put it in
those words, I think you are right.”
22.3.3
Mr Coffey, on the other hand remained convinced that
Mr Dammers only had an interest which was held in common with other
ratepayers. He gave the following answers:
“And if you accept the proposition that the commissioner has made,
that the relevant interest is (Mr Dammers’) position on the board,
then would you agree that your advice that it was an interest in
common with electors wouldn't be correct?---Well, I can accept the
commissioner's view. Yes, I can accept that but if I was asked
again today - if I was still in council and I was asked tonight
whether that opinion still stood, my view would still be yes. I still
believe, other than what the commissioner has just said, that's
obviously - at that time that wasn't my thinking.
But with the benefit of hindsight would your thinking, now you have
heard the commissioner's proposition, change?---I doubt it. I still still think the more reasonable approach to that is what I have
already expressed, with one proviso I would say, probably that - I
don't know whether the ability or the rise and fall, or the success or
otherwise of the corporation, would have had any bearing on
whether Councillor Dammers was paid his remuneration or not.”
The relevance of Mr Dammers’ remuneration for his duties on the board was
raised on Council later but is clearly not to the point. Mr Dammers said he
even went to the extent of asking that he not be paid any fees due to him while
the question of his liability to disclose a pecuniary interest while on council
remained in question.
22.3.4
Mr Coffey agreed that the question of whether Mr Dammers’
interest was shared in common with a significant group of electors was one for
Council or the Committee to decide pursuant to section 174(5) and that the
advice he should have given Mr Dammers was to advise him of the terms of
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that sub-section. But still, at the end of his evidence, Mr Coffey said he would
give Mr Dammers the same advice he in fact gave then. With all due respect to
Mr Coffey I believe his advice was incorrect. I have no reason to doubt that
Mr Coffey gave his advice to Mr Dammers in good faith but in my opinion, for
the reasons I have outlined, Mr Dammers did have a pecuniary interest in
matters that came before Council concerning Joondalup. Mr Dammers was
required to disclose that interest and he has admitted that, with one exception,
he failed to do so.
22.4

The Propriety of Mr Dammers’ Actions

22.4.1
After Mr Dammers raised the question of a possible pecuniary
interest at the council meeting on 27 March 1991, he did not raise it again until
a Council meeting on 18 December 1991. I note that in relation to the matters
concerning the JDC considered by Council in the interim Mr Dammers did not
invariably vote in favour of the JDC position. Mr Dammers does not recall why
he raised the issue then but believes it was brought up by another councillor.
The matter before Council on that occasion concerned the possibility of the City
of Wanneroo mounting a legal challenge to the amalgamation of the JDC with
another government body. The minutes record that Mr Dammers again sought
clarification from the Town Clerk as to any requirement for him to declare a
pecuniary interest in matters relating to the JDC and that the Town Clerk saw
no requirement for him to declare an interest “in items such as this”.
Mr Dammers’ basic misunderstanding of the nature of his obligation was
illustrated by a further minute to the effect that:
“Cr Dammers wished to place on record the fact that he has never
received one red cent in payment for his duties as a member of the
Joondalup Development Corporation Board.”
That statement was potentially misleading in that Mr Dammers had an
entitlement to remuneration as a member of the board but he had simply asked
that he not be paid anything until any doubts about his obligation to declare an
interest were resolved. There is no evidence to suggest that Mr Dammers was
deliberately attempting to mislead Council. Again, Mr Dammers said he
accepted and relied upon the advice given to him by the Town Clerk.
22.4.2
The question of the amalgamation of the JDC with the Western
Australian Land Authority again arose for the consideration of Council on
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29 April 1992. On that occasion Mr Dammers did declare an interest and
abstained from voting. He was unable to explain why he did so on that
occasion and not on others. Mr Dammers was also unable to explain why he
had not declared an interest when the same matter came before the Town
Planning Committee, of which he was then the chairman, on 8 April 1992.
There does appear to have been considerable confusion on Mr Dammers part,
both as to the nature of the statutory requirements and his own actions in
response to whatever he perceived his obligations to be. Importantly, however,
there was no attempt on his part to conceal any aspect of his involvement with
the JDC.
22.4.3
On 14 July 1992, Mr Coffey wrote to the Minister for Local
Government, Mr David Smith MLA, on behalf of Mr Dammers to request an
exemption pursuant to section 174(10) of the Local Government Act 1960. The
Minister replied on or about 11 August 1992, refusing the request on the
grounds that the exemption sought was too wide but leaving the door open for
a more restricted application if Mr Coffey or Mr Dammers wished to pursue the
matter.
22.5

Conclusions

22.5.1
Mr Dammers is open to criticism on this matter in that he relied
almost entirely on the opinion of Mr Coffey despite being himself aware that it
was ultimately his responsibility to ensure he met his disclosure obligations
under the Local Government Act 1960. It is, however, understandable that he
would rely on the Town Clerk in the circumstances. I do not believe Mr Coffey
can be criticised for giving Mr Dammers incorrect advice. He proffered his
advice in good faith and drew to Mr Dammers’ attention that the question was a
matter for his own assessment. In my opinion there was no impropriety in the
actions of either Mr Dammers or Mr Coffey.
22.5.2
It is unfortunate that an application for an exemption for
Mr Dammers pursuant to section 174(10) of the Local Government Act 1960
was not pursued earlier and a form of exemption devised that would satisfy the
Minister’s concerns. Mr Dammers could, with some justice, have considered he
should not have to declare a pecuniary interest and abstain from voting as a
councillor in all matters involving the Joondalup Centre. His appointment to the
JDC board flowed from his position as councillor of the City of Wanneroo and
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not the reverse. It was arguably a paradigm case for the application of section
174(10) on the grounds that it was, in the words of the section, “in the interest
of electors, ratepayers or inhabitants of the district” for Mr Dammers to be
exempted. In my view, it would have been appropriate for a suitably worded
exemption to be granted to the Council’s nominee, as a matter of course, on
appointment to the position.
22.6

Summary of Findings

22.6.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

For the purposes of section 174 of the Local Government Act
1960, while Mr Dammers was a member of the board of the
Joondalup Development Corporation he had a direct or indirect
pecuniary interest in all matters of concern to the Corporation that
came before Council or any of its committees.

(b)

Except for one occasion, Mr Dammers failed to disclose that
pecuniary interest, as required by section 174 of the Local
Government Act 1960, from the time he was appointed to the
board on 6 March 1991 until he resigned from the Western
Australian Land Authority in July 1994.

(c)

Mr Dammers sought and obtained advice from the Town Clerk,
Mr Coffey, as to whether he had a pecuniary interest in matters
concerning the Joondalup Development Corporation which he
should disclose. Mr Coffey incorrectly advised Mr Dammers he
had no such interest.

(d)

While it is understandable that Mr Dammers should rely on the
advice he received from the Town Clerk, the ultimate
responsibility for ensuring he complied with the disclosure
requirements of section 174 of the Act 1960 remained with
Mr Dammers.

(e)

Mr Coffey gave his incorrect advice to Mr Dammers in good faith.
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(f)

It would have been appropriate and desirable for a suitably
worded ministerial exemption from compliance with the disclosure
requirements with respect to matters concerning the Corporation
to have been granted to Mr Dammers on his appointment as the
Council’s nominee to the position.
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23.1

Introduction

23.1.1
In the course of his evidence before the Commission’s inquiry into
the Woodvale Village Shopping Centre matter, which is considered in chapter 2
of this report, Mr Arnold Dammers repeated an allegation he had made to the
Kyle Inquiry in 1992. Mr Dammers alleged that in late 1988 or early 1989 he
had been shown by Mr John Halden MLC a photocopy of two cheques from the
Hooker Corporation, each in the sum of $5,000.00 and made payable to
Dr Bradshaw.
23.1.2
The Commission has been unable to locate the cheques. Mr Kim
Sweeting, who was Western Australian manager of Hooker Projects Pty Ltd
and Mr Ronald Boyes, who was the national general manager of the company,
both told the Commission they had no knowledge of any such payments or
cheques. Mr Sweeting went further and said that no such payment went
through his office. The cheques could not be traced through the accounts of
Dr Bradshaw or his companies, the accounts of R C Hemery and Associates
through whom Dr Bradshaw on occasions channelled election donations or
obtained from the liquidator of Hooker Corporation. Dr Bradshaw himself
denied he had ever received or even seen any such cheques. He said
Hookers did help him with election funding but they paid on invoices.
23.1.3
Since Mr Halden also denies he ever showed Mr Dammers a
photocopy of Hooker cheques made out to Dr Bradshaw or ever had
possession or even saw such a document, Mr Dammers’ allegation is
consequently the only evidence that it ever existed. The Commission has
consequently found it necessary to pursue the issue both on the principal
question of whether Hookers, as a major developer in Wanneroo, made such
payments to Dr Bradshaw which have been effectively concealed and are now
denied but also in relation to Mr Dammers’ credibility. The credibility issue is
complicated by evidence from Mr William Duffy who said Mr Dammers told him
of the alleged incident shortly after it occurred but in significantly different
terms.
23.1.4
The Commission has investigated this matter pursuant to items
1(c) and (d) of its terms of reference.
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23.2

Mr Dammers’ Allegation

23.2.1
At all material times Mr Halden was an Australian Labor Party
member of the Legislative Council for North Metropolitan Province.
Mr Dammers was intending to run for office as a councillor of the City of
Wanneroo in the municipal elections in May 1989. On the first of four
occasions on which Mr Dammers gave evidence before the Commission
concerning this matter he explained how he came to be talking with Mr Halden
in this way:
“Can I ask if you can just tell the commission the background to you
going to Mr Halden's office?---Certainly. I was approached by
Jackie Watkins who was the local member at the time, who I
worked with on a number of community committees.
She
approached me and she knew I was going to run for council and
she said that John Halden had asked would I be prepared to come
and see him; he may be able to give me some advice or help me
regarding getting on the council. So I agreed to that and went to
his office. Jackie Watkins met me there. I think we both were in
the carpark at about the same time and went into his office and she
introduced me to Mr Halden and we started to discuss me getting
onto council.”
23.2.2
Mr Dammers said Mr Halden took him on a tour of “his
establishment” and showed him a room about half the size of the Commission
hearing room which was “full of computers and laser printers and you name it”.
He said “it had everything in there”. The Commission hearing room was 125 m2
in area, so Mr Dammers was referring to a large room. Mr Dammers said
Mr Halden explained that was where “they ran their campaigns”. He said
Mr Halden told him he may possibly be able to make those facilities available to
Mr Dammers for his council election campaign.
23.2.3
Mr Dammers said that when he asked Mr Halden why he would do
that for him Mr Halden said he believed Dr Bradshaw was a corrupt councillor
and was receiving money from developers; “(Mr Halden) would like to get
somebody on the inside of council to have a look at what Wayne Bradshaw
was up to”. Mr Dammers said that at the time he had no reason to believe
Dr Bradshaw was doing anything wrong and when Mr Halden made those
remarks he started to lose interest in what he was saying. He said when he
conveyed that view to Mr Halden he said he would show Mr Dammers
something that would convince him and held up a piece of paper.
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23.2.4
Mr Dammers said he was at that point sitting on the other side of
Mr Halden’s desk and saw the page from “a couple of metres” away. He then
gave the following answers:
“Yes?---He held up a piece of paper and it was, best I could see well, it was a photocopy and there were two cheques on it and they
were for $5,000.00 each. They were Hooker Corporation cheques
and the name on them was W. Bradshaw.
And you can specifically recall seeing the name "W. Bradshaw" on
the cheques, can you?---Yes.
And you are certain that they were Hooker cheques?---Yes. They
had ‘Hooker’ in large capital letters on the top.”
Mr Dammers said he did not see upon what bank the cheques were drawn or
whether they were signed. He said Ms Watkins had gone into the office with
him but “she was receiving a lot of phone calls so she was leaving the room
and she was in one of the outer rooms most of the time on the telephone”.
Mr Dammers said that for “95% of the time it was just Mr Halden and myself”.
23.2.5
Mr Dammers said he only recalled attending one meeting at
Mr Halden’s office but when it was put to him that others recalled two visits he
conceded he could be mistaken on the point. He said he had no reason to
doubt the copy cheques were genuine but he did not believe they were
evidence of corrupt payments by the Hooker Corporation to Dr Bradshaw.
23.3

The Denials

23.3.1
Mr Halden said his office was at the time in Glengarry Drive,
Duncraig, in what was called the Glengarry Professional Centre. He said he
remained there until February 1989 when he ceased to represent North
Metropolitan Province and was elected as the member for South Metropolitan
Region. He recalled that at some time in late 1988 or early 1989, but before
the February state election, Ms Watkins telephoned him to say she had
Mr Dammers in her office and to ask whether she could “send him down to
have a chat to me in regards to various matters about Wanneroo, and that he
was thinking of running for council”. Mr Halden said he was known to be
experienced at running election campaigns and familiar with the political scene
in Wanneroo.
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23.3.2
Mr Halden said Mr Dammers did come to his office approximately
one hour later but, on this first occasion, without Ms Watkins. He said their
meeting lasted approximately one hour during which they discussed, among
other things, Mr Halden’s concerns about the activities of Dr Bradshaw and his
supporters on the Wanneroo Council. Mr Halden said he did not recall telling
Mr Dammers that Dr Bradshaw was a corrupt councillor or was receiving money
from developers but expressed himself in the following way:
“My recollection was that I said to Mr Dammers that I, of course,
was concerned about developments and how they were going on in
Wanneroo, but the most striking example of my concern, and these
are paraphrased words, was that in the last council election I had
been informed by the then editor of the Wanneroo News, not
Times, that he had received two cheques from Hookers paying for
campaign advertising for Bradshaw supporters, if you like. ...
Mr Dammers gave evidence to the Commission that you told him
that you believed Wayne Bradshaw was a corrupt councillor. Is he
wrong when he told the Commission that?---I think he's - I think
he's wrong in those words but, I mean, from what I'm saying now
there is a clear perception that I thought that there was an
unhealthy relationship between the council - some councillors and
developers.”
Mr Halden said he did not show Mr Dammers a photocopy of two cheques
drawn by Hooker Corporation and made out to Dr Bradshaw. He said if he had
those cheques in the lead-up to a state election he would have used them both
in the Parliament and publicly. Mr Halden said he believed the editor of The
Wanneroo News did tell him how much the cheques were for but he could not
recall the amount. He said his recollection was that it was in the thousands of
dollars.
23.3.3
Mr Halden said he had a second meeting with Mr Dammers but on
that occasion he was accompanied by Ms Watkins. He said Ms Watkins told
him Mr Dammers was not totally convinced about the things he, Mr Halden, had
told him about Dr Bradshaw “in spite of what we saw as a long list of
development-concerning issues, if you like”. Mr Halden said the “Bradshaw
clique” were trying to get rid of Councillor Clive Harrison who, though a
conservative, would not “toe-the-line” and Mr Dammers and Ms Watkins
wanted to talk to him about that activity. He remembers Mr Dammers making a
call from his speaker telephone to the Public Relations Officer at the City of
Wanneroo, Mr Andrew Boyd, who had offered to help Mr Dammers in his
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election campaign against Mr Harrison. Mr Halden said that once again his
role was simply to assist Ms Watkins; since he knew he would be leaving the
area after the election in February 1989 there was no personal benefit for him
in helping Mr Dammers win his election. In answer to a question from counsel
for Mr Dammers he did concede that in his meetings with Mr Dammers he was
trying to gain an ally against Dr Bradshaw.
23.3.4
Mr Halden denied completely that he had shown Mr Dammers a
large room used for running election campaigns which was full of impressive
office machinery. He said there was no such room in his office and his minimal
equipment was basic and antiquated. He said he did offer Mr Dammers the
use of his photocopier for his personal use if that was of any assistance to him.
Mr Halden said he could not have even offered the use of his photocopier for
running Mr Dammer’s campaign. He also pointed out the practical difficulty in
any such offer of facilities in that by April-May 1989, when the Council election
was to be contested, Mr Halden’s office would, assuming he retained a seat, be
at another more distant location south of the river.
23.3.5
Ms Watkins now prefers to be addressed by her married name of
Mrs McKiernan. With no disrespect to Ms Watkins I propose to refer to her as
Ms Watkins throughout this chapter in order to avoid confusion. Ms Watkins
told the Commission she believed she introduced Mr Dammers to Mr Halden by
telephone. Ms Watkins said she thought it was important for Mr Halden to
meet Mr Dammers as a potential councillor and arranged for Mr Dammers to
meet with Mr Halden at his office. She said she thought it was important the
two men met because both she and Mr Halden were members in that area and
knew a “fair bit about the issues and both of us, I guess, had concerns about
things that were going on in council at the time”. Ms Watkins’ concerns were
fairly much the same as those expressed by Mr Halden, essentially that there
was a Liberal Party oriented clique in control of the Wanneroo Council which
she believed was too close to developers.
23.3.6

Ms Watkins then gave the following answer:
“Did he tell you anything that he knew about developers paying
Dr Bradshaw money?---He - I mean, one of the things, and again forgive my memory, but one of the things, I think, that John
mentioned or told me was the fact that he had sighted - and I'm not
clear on this - he had sighted a cheque or a couple of cheques for
a substantial amount of money made out from the Hooker
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Corporation. Now, I'm not clear whether those cheques were made
out to Dr Bradshaw or to one of the local newspapers that was
operating at the time. I'm really not clear. And it was assumed
because of that - I mean, I had assumed, because of that, they
could well have been a kickback.”
Ms Watkins could not remember whether Mr Halden told her the amount of the
cheques but said “it would have been in the thousands, not the hundreds”.
23.3.7
Ms Watkins said she did not go with Mr Dammers to his first
meeting with Mr Halden but she too recalled a second meeting.
Her
recollection of the second meeting was in similar terms to that of Mr Halden.
Ms Watkins recalled being concerned about the assistance offered to
Mr Dammers by Mr Boyd and thought she and Mr Dammers needed some
guidance on the matter from Mr Halden. She recalled Mr Dammers telephoning
Mr Boyd from Mr Halden’s office during the course of the second meeting. Ms
Watkins said she was present for the whole of the meeting except perhaps for
when she went for a cup of coffee. She denied she was absent for 95% of the
time.
23.3.8
Ms Watkins said there was no campaign room attached to
Mr Halden’s office. She said he did have a photocopying room but the only
equipment in it was a photocopier. Further, Ms Watkins did not recall
Mr Dammers prior to the 1989 Council elections telling her he had been shown
photocopies of two cheques by Mr Halden.
23.4

The Mysterious Campaign Office

23.4.1
When Mr Dammers became aware that Mr Halden and Ms
Watkins had denied there was any such room in Mr Halden’s office as the one
he had described being shown he requested an opportunity to give further
evidence on the matter. Mr Dammers then amended his evidence as follows:
“What do you wish to tell the Commission?---It was in relation to
the office that I said was set up to do printing and so forth.
Yes. This is the office that you said was about half the size of the
Commission room. Is that correct?---Yes, that's correct. Yes.
What do you want to tell the Commission about that?---That office
was not in John Halden's office. It was - it was all in the same
complex but after leaving the Commission he - he had taken me out
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of his office into an office next door and they were joined and that
office was - in that office was a senator, Senator Patricia Giles, and
he took me into that office through the reception area and
introduced me to the senator and then took me out to the room out
the back, which is the one I described earlier, and showed me that
office. I am not sure, I have a feeling that we didn't go back
through the reception area, that they had some sort of a common
kitchen area or something, but I am not sure of that, but I am sure
that I went through the senator's office to get to that room.”
Mr Dammers maintained his evidence that the room was about half the size of
the Commission hearing room. When asked why he had not mentioned being
shown the room in Senator Giles’ office to Mr Kyle in 1992, he said it was “just
lack of memory”. Mr Dammers said it had not occurred to him until after he had
given evidence before the Commission on the first occasion. He said
Ms Watkins was not with him when he went into the room in Senator Giles’
office.
23.4.2
Mr Halden then returned to the witness box and said he had no
recollection at all of taking Mr Dammers into Senator Giles’ office during either
of their two meetings. He said he was familiar with Senator Giles’ facilities
because they used to use each other’s photocopiers when the need arose and
the socialised occasionally. Mr Halden said the whole of Senator Giles’ office,
comprising a meeting area, two small offices, the senator’s office, and a
storage room, would all be less than 100m2 which he estimated to be the area
of half the Commission hearing room. He said none of those rooms contained
an array of office campaign equipment or the kinds of facilities Mr Dammers
had described. Mr Halden also made the point that he was not in a position to
offer the use of Senator Giles’ equipment for somebody else to use. He said
he had no recollection of doing so.
23.4.3
Senator Giles told the Commission the workroom in her office at
the time contained one photocopier situated in the middle of the room with an
exhaust flue built into the ceiling. She said there was also a facsimile machine
in one corner, a large compactus covering one wall and five or six filing
cabinets on another.
23.4.4
A Commission investigator, Detective Sergeant Timothy Zappa,
attended at the Glengarry Professional Centre and took measurements and
photographs. There is no room in the entire centre of anywhere near the
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dimensions suggested by Mr Dammers. I am satisfied Mr Halden did not show
Mr Dammers a room of anything like 60-65 m2 containing an impressive array
of office equipment suitable for use in an election campaign. The disparity
between Mr Dammers’ description of what he was shown and offered and the
reality of the facilities at both Mr Halden’s own office and at Senator Giles’
office is acute. I do not accept that Mr Dammers, possibly unused to the
niceties of office equipment, has merely exaggerated what he saw and was
offered. Mr Dammers is either extremely confused between his visit or visits to
Mr Halden’s office and some other occasion at some other place or his
evidence on the point is deliberately false.
23.5

Mr Duffy’s Version

23.5.1
Mr Duffy said he has known Mr Dammers since he was about
15 years old. He said that at the time Mr Dammers was considering running for
the Wanneroo Council they were friends. Mr Duffy said he had suggested to
Mr Dammers that he run for Council, supported him in his decision to do so and
assisted him with his election campaign. He said that situation changed after
Mr Dammers was elected as a councillor and there is now some animosity
between them.
23.5.2
Mr Duffy told the Commission that at some time prior to
Mr Dammers nominating as a candidate for election Mr Dammers came to his
office between 5 and 6 o’clock in the evening. At the time Mr Duffy was running
a car dealership on Wanneroo Road. Mr Duffy said Mr Dammers told him he
wanted to talk to him about something important. He said he invited
Mr Dammers to sit down but Mr Dammers said “(N)o, I want to talk to you
outside”. Mr Duffy then gave the following answers:
“Mm?---So I just, ‘No worries’ and I followed him out in the car yard
and he probably got away 20 or 30 metres from the yard and he
said, ‘Look, I'm starting to have second thoughts about running in
this election’. I said, ‘Come on, cut it out, you've committed
yourself to run. Why the sudden change?’ He said, ‘I've just had a
meeting which alarmed me,’ and then he told me that he went to
John Halden's office with Jackie Watkins. ...
How long before speaking to you did he say he had been there?--Well, almost straightaway because when he said to me he was
thinking, he was considering not running, I asked him why and then
he said to me he had been to Jackie Watkins at Halden's office and
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while he was there two federal police came in and showed him
cheques. ...
All right. You are sure he said that they walked in whilst he was at
Mr Halden's office, are you?---Yes.
And you are sure that he said that there were two of them?---Yes.
What did he say happened at Mr Halden's office?---They presented
him with photocopies of two cheques made out to Wayne
Bradshaw and they wanted - on this they wanted him to go on
council and in fact the words he probably used were ‘spy on
Bradshaw’.”
23.5.3
Mr Duffy said Mr Dammers told him the two cheques were for
$5,000.00 each and “were written out from Hookers to Bradshaw”. He said
Mr Dammers said it was alleged “(H)e’s been taking slings or something and
there was the evidence”. Mr Duffy said he was very clear that Mr Dammers did
not mention the meeting in Mr Halden’s office and a separate visit from federal
policemen during the same conversation. Mr Duffy said Mr Dammers did not
mention to him being shown extensive office equipment for use on election
campaigns. He said “he just basically said he went there to discuss his
election campaign and then when these two federal policemen came in that’s
when he got quite spooky about the whole situation”.
23.5.4
Mr Duffy said he held Dr Bradshaw in high regard at the time and
attempted to telephone him, he thought on the same night, to advise him of
what Mr Dammers had told him. He said he telephoned Dr Bradshaw’s
secretary, Ms Diana Borserio, who told him Dr Bradshaw was away. Mr Duffy
said he told Ms Borserio about his conversation with Mr Dammers.
23.5.5
Ms Borserio, recalled Mr Duffy telephoning her at Dr Bradshaw’s
surgery in about March or April 1989. Ms Borserio recalled what she had been
told by Mr Duffy, as follows:
“Right, and can you recall what he said about that?---He said that
Mr Dammers had gone to Mr Halden's office and at the office he,
being Mr Dammers, had been shown two cheques which were to do
with alleged payments by a developer or developers to
Dr Bradshaw and also present were two federal police.”
Ms Borserio said she recalled that Mr Duffy told her Mr Dammers had said
Mr Halden showed him the two cheques, in the presence of the two federal
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police officers. When it was suggested to her that may have been an
impression she formed Ms Borserio said it could have been either Mr Halden or
the two federal police officers. Generally, Ms Borserio’s recollection of her
conversation with Mr Duffy was understandably vague but for present purposes
it is significant that she corroborates the fact that Mr Duffy telephoned
Dr Bradshaw to tell him of the contact from Mr Dammers.
23.5.6
When Dr Bradshaw complained to the police that Mr Dammers
had defamed him Mr Duffy was interviewed by police about the matter and
gave a signed statement dated 7 May 1991. He said he had not seen the
statement since that time. Mr Duffy told the police that Mr Dammers had told
him the name of the developers whose cheques they were but “I know them as
developers but I don’t recall their names now”. When he was asked how he
could now recall the developers were Hookers he said that after this amount of
time he had probably made inquiries. Mr Duffy said he could now recall
Mr Dammers telling him they were Hookers’ cheques. Other than that
discrepancy Mr Duffy’s account of his conversation with Mr Dammers is
consistent with the statement he made to police.
23.5.7
Mr Dammers said he believed Mr Duffy was confused about their
conversation. He agreed he went to see Mr Duffy after his meeting with
Mr Halden and Ms Watkins but denied he told Mr Duffy two federal policemen
had come in and shown him the two cheques. He said he was visited at his
office by one federal policeman but that was a quite separate occasion.
Mr Dammers said he could not remember the name of the federal police officer
but he had been asking questions about Dr Bradshaw. He said he told
Mr Duffy about that visit and believed that was how the confusion arose. As I
have noted, Mr Duffy denied any possibility he had confused what he was told
by Mr Dammers. Mr Dammers said he did not contact the federal police after
Mr Halden showed him the photocopy of the two cheques because he did not
think the cheques established there was anything wrong.
23.5.8
Mr Dammers was interviewed by Detective Sergeant Picton-King
on 18 June 1991. Mr Dammers gave, inter alia, the following answers:
“PK

Well its been alleged to us that during that conversation you
told DUFFY that you had a meeting with John HALDEN
M.L.C.and that two Federal Police officers joined that
meeting and produced copy cheques to you and that they
alleged that they were corrupt payments to BRADSHAW?
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D

No, that’s false. I did have a discussion with John HALDEN
in his office, I think Jackie WATKINS was there at the time,
but no Federal Police.

PK

Okay. DUFFY’S made a written statement that you told him
about the Federal Police, corrupt payments to BRADSAHW,
and that the Federal Police tried to enlist your help if elected
to council to spy on BRADSHAW.

D

I have never met any Federal Police as long as I’ve been on
council.”

Mr Dammers said he had no recollection of the interview. When those answers
were put to Mr Dammers he, consistently with his evidence to the Commission,
claimed they were correct. They do, however, give rise to two queries which
Mr Dammers was unable to answer.
23.5.9
First, when he was asked about Mr Duffy’s allegation that he had
claimed two federal police officers had joined his meeting with Mr Halden and
produced a copy of cheques he did not, as one would expect, explain that
federal police officers did not produce a copy of cheques but Mr Halden did. In
the context of an allegation by Dr Bradshaw that he had been defamed that
point was the nub of Detective Picton-King’s question. Mr Dammers failed to
mention that crucial point at all and conveyed to Detective Picton-King that noone had produced a copy of cheques. The fact that in those circumstances
Mr Dammers did not mention Mr Halden showing him the copy cheques
suggests that Mr Halden might never have done so.
23.5.10
Secondly, when Detective Picton-King put to Mr Dammers that
Mr Duffy had said Mr Dammers had told him what the federal police officers
had said and done Mr Dammers said he had never met any federal police “as
long as I’ve been on council”. On Mr Dammers’ account that answer is strictly
correct because he claims he was visited by a federal police officer before he
was elected to Council but it was a very strange reply to the question.
Mr Dammers could have been expected to have answered that question by
saying there were no federal police officers present when he was with
Mr Halden but he was visited by one in his office on another occasion. Since
Mr Dammers claims the federal police officer who visited him wished to discuss
Dr Bradshaw it would have been an obvious matter to raise. Again, the fact
that Mr Dammers failed to do so in the circumstances raises a question as to
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whether he ever was visited by a federal police officer asking questions about
Dr Bradshaw.
23.5.11
Mr Halden said he had no recollection of two federal policemen
visiting his office while Mr Dammers was there or otherwise. He said he did not
believe he had ever met two federal policemen in the course of his work or any
number for that matter. Ms Watkins said Mr Halden had never mentioned to
her anything about two federal policemen visiting his office concerning two
cheques or at all nor did she have any recollection of Mr Dammers mentioning
two federal policemen.
23.6

Conclusions

23.6.1
The evidence as to the entry of the two federal policemen is
capable of three interpretations. First, Mr Duffy is confused in his recollection;
secondly, Mr Dammers has falsely told Mr Duffy that two federal policemen
came into the meeting as part of an exaggerated recounting of what occurred in
Mr Halden’s office; or thirdly, Mr Dammers, Ms Watkins and Mr Halden have
deliberately misled the Commission to cover up the fact that two federal
policemen did visit Mr Halden’s office with a photocopy of two cheques while
Mr Dammers and Ms Watkins were there. I consider the third possibility to be
so improbable that I can discount it immediately. There is no discernible
motivation for the three people, who are not politically of one mind by any
means, to take such a serious step. As for the possibility that Mr Duffy is
confused, he has maintained an essentially consistent story since he gave his
statement to the police in May 1991. His account is also corroborated to some
extent by Ms Borserio. I also find most unconvincing Mr Dammers’ explanation
for Mr Duffy’s alleged confusion. Mr Dammers said he may have told Mr Duffy
about another occasion when he was visited by a federal policeman who
wished to discuss Dr Bradshaw and his activities. That explanation is
particularly unconvincing in view of Mr Dammers’ failure to mention that visit to
Detective Picton-King when he had the opportunity. I do not believe Mr Duffy
was confused as to the essentials of what he was told by Mr Dammers.
23.6.2
Those eliminations leave only the possibility that Mr Dammers did
give Mr Duffy a false account of his visit to Mr Halden’s office by telling him that
two federal police officers arrived while he and Ms Watkins were there and
showed him a photocopy of two cheques. That possibility must be further
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assessed against the other indicators of Mr Dammers’ credibility in the
evidence.
23.6.3
The ultimate question for the Commission on this line of inquiry is
whether Mr Halden showed Mr Dammers a photocopy of two cheques, as
Mr Dammers recounted. I have already found his evidence of being shown a
very large and impressive election campaign room containing an array of office
technology to be incorrect. I have not found that Mr Dammers deliberately
falsified that evidence. However, I am satisfied on the totality of the evidence
that Mr Dammers’ evidence to the effect that he was shown a photocopy of two
cheques by Mr Halden is also incorrect. I accept Mr Halden’s candid statement
that he would have used the cheques for political purposes had he in fact had
them or a copy in his possession. There is no doubt Mr Halden and others
involved in the politics of his persuasion were at that time letting no opportunity
pass to score points against what he described as “the Bradshaw clique” on the
Wanneroo Council. Both Mr Halden and Ms Watkins made much of their
concern at the time regarding the conduct of affairs in the City of Wanneroo.
On all accounts the whole point of Mr Dammers’ visit to Mr Halden was centred
around concern for the activities on the Council of Dr Bradshaw and his
colleagues.
23.6.4
Mr Dammers is also alone with his evidence as to the number of
his meetings with Mr Halden. He said there was only one but both Mr Halden
and Ms Watkins recall there being two meetings. Mr Dammers said Ms
Watkins was present at the single meeting he recalls but was out of the room
for 95% of the time. Again, both Mr Halden and Ms Watkins say that is
incorrect.
23.6.5
On the other hand, Mr Dammers’ demeanour was generally not of
a person attempting to mislead the Commission. He appeared generally to be
anxious to assist the Commission get to the bottom of the matter. At no time
did Mr Dammers suggest that what he claimed to have seen was to him
evidence of corruption on the part of Dr Bradshaw or Hooker Corporation. He
did not appear to be simply trying to ferment trouble for Dr Bradshaw, despite
their intense mutual antipathy, though that possibility cannot be ignored. It is
also possible Mr Dammers had locked himself into a falsehood with Mr Kyle in
1992 and had no option but to maintain the story. The interview with Detective
Picton-King in June 1991, prior to the Kyle Inquiry, provides support for that
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interpretation. Mr Dammers did not take the opportunity to make the allegation
in June 1991 but approximately 12 months later he made it to Mr Kyle.
23.6.6
However, nothing in the evidence provides any clear explanation
at to why Mr Dammers would wish to fabricate such a story. A further
possibility, of course, is that Mr Dammers is hopelessly confused between a
number of occasions and situations with some exaggeration over the years
embellishing that confusion. It is relevant here that I have found Mr Dammers’
very firmly expressed recollection of events on other occasions to be wrong.
23.6.7
I have also considered the possibility that Mr Halden did
misrepresent to Mr Dammers that he had a photocopy of two cheques and
showed Mr Dammers a forgery he was unable to use publicly. Such a finding
would require me to be completely convinced of the accuracy of Mr Dammer’s
evidence and I am far from being so satisfied. I also have no reason to doubt
the evidence of either Mr Halden or Ms Watkins. There is no apparent
motivation for them to mislead the Commission to embarrass Mr Dammers or
for any other reason and there is nothing in their evidence to suggest they have
done so. I note also that, with the exception of one issue, in all matters of
substance the accounts of Mr Halden and Ms Watkins were consistent with
each other. The one exception was Ms Watkins’ recollection that Mr Halden
told her he had sighted photocopies of two cheques. Ms Watkins was initially
vague as to that recollection but later, in answer to a question from
Dr Bradshaw, declared she was fairly clear on the point.
23.6.8
On the totality of the evidence I am satisfied Mr Halden did not
show Mr Dammers a photocopy of two cheques as Mr Dammers alleges.
Mr Halden may well have told Mr Dammers he had been told of the existence of
two cheques by the editor of The Wanneroo News. That would at least provide
an explanation as to where Mr Dammers acquired the notion of two cheques.
Because most of Mr Dammers evidence appears to a greater or lesser extent to
be inexplicably inaccurate I accept the possibility that he may have become
confused over what he saw and was told on his visits to Mr Halden’s office. I
could only speculate as to why he gave an inaccurate account of what occurred
while he was with Mr Halden to Mr Duffy. While I have some reservations I am
not satisfied to the requisite standard that Mr Dammers deliberately falsified his
evidence to Mr Kyle or to this Commission.
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23.7

Summary of Findings

23.7.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

Mr Dammers’ allegation that Mr Halden showed him a photocopy
of two Hooker Corporation cheques in the sum of $5,000.00 made
payable to Dr Bradshaw is false.

(b)

There is insufficient evidence on which to base any finding as to
why Mr Dammers told Mr Kyle and this Commission that
Mr Halden showed him such a photocopy.
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24.1

Introduction

24.1.1
Item 1(i) of the Commission’s terms of reference requires it with
respect to the material period to inquire into and report on:
“(i)

whether any threats or intimidation have been made to any
Councillor with a view to influencing their conduct or voting
intention at Council or preventing them from complaining to
any relevant authority about any matter before Council;”

Commission investigators have reviewed a substantial volume of material
dealing with numerous allegations of threats and intimidation from or to sitting
councillors of the City of Wanneroo. Almost every instance involves an
allegation from a person identified with what the Commission has come to know
as the Bradshaw faction of the Council, although few relate to Councillor
Bradshaw personally, against Councillor Arnold Dammers, or an allegation by
Mr Dammers against persons identified with the Bradshaw faction.
24.1.2
Most of the allegations were reported to the police. The police
extensively investigated the allegations referred to them and generally took the
view that the conduct complained of arose from factional antagonism on the
Council. In no instance did the police see fit to charge any person with an
offence. It is also apparent from the police investigation files that they did not
consider many of the allegations were serious and took the view that if any
person felt strongly enough about the conduct of another they could take their
own private civil action.
24.1.3
Nearly all the complaints arose during a period between the latter
half of 1990 and the first half of 1991 when the tension and power struggle
between the Bradshaw faction and the anti-Bradshaw faction, primarily
Mr Dammers, was at its most intense. The conduct the subject of the numerous
complaints and the complaints themselves were symptomatic of the tension
and antagonism between the factions. There are allegations and counterallegations from both sides. In many instances it is one person's word against
another. Councillor David King summed up the behaviour of all those involved
in a statement to the police dated 12 December 1990 as follows:
“There is a lot of backbiting and politics being drawn into council
and a lot of personal attacks of which I totally abhor and wish they
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would desist so that we can get on and do the job we were elected
for.”
24.1.4
It is clear from the number and nature of the allegations made that
a number of the councillors became more interested and involved in the
factional and political power struggle and tit for tat allegations by one side
against the other than properly serving and representing the residents and
ratepayers of Wanneroo. These observations are not, of course, new.
Mr Kyle’s inquiry in 1992 was originally appointed to investigate complaints
which arose directly out of the factionalism and infighting on the Council.
24.1.5
For reasons I will address later in this chapter the Commission
has not considered it necessary or desirable to hold oral hearings on this line
of inquiry. It is sufficient in this report to summarise each of the allegations that
have been looked into by police and investigators and to describe what, if any,
investigation has taken place and the outcome of each investigation. As I have
noted, the participation of Mr Dammers as either complainant or target is a
constant of almost all these allegations.
24.2

Allegations Made by Mr Dammers

Access to Confidential Police Information by Mr Wayde Smith
24.2.1
Most of Mr Dammers’ complaints concerned Mr Wayde Smith. On
6 November 1990 Mr Dammers wrote a letter of complaint to the Commissioner
of Police. The Commissioner instigated an investigation into the matters raised
by Mr Dammers which was conducted by Detective Inspector Adrian Storm of
the Perth CIB. Mr Storm has since died. As part of that investigation,
Mr Dammers provided to Mr Storm a signed but undated statement to the effect
that, amongst other things, he believed Mr Smith had access to and supplied
confidential police information pertaining to Mr Dammers to other councillors in
order to discredit him. If true the allegation involved not only unlawful conduct
by Mr Smith as a police officer but also improper conduct as a councillor.
24.2.2
In his signed statement Mr Dammers also claimed that at the full
council meeting of 24 October 1990 Mr Smith told the meeting "I am also
concerned about the rumours I have heard about Councillor Dammers'
improprieties." Mr Dammers stated that he believed Mr Smith had obtained
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information about Mr Dammers having once been charged with a serious
criminal offence and had passed it on to Dr Bradshaw.
24.2.3
Mr Storm also interviewed all known civilian and police witnesses
who could provide any relevant information. Dr Bradshaw gave a signed but
undated statement to the police in which he denied ever having received
confidential police information from Mr Smith. Mr Smith also gave a statement,
dated 9 January 1991, in which he refuted Mr Dammers' allegations that he had
ever obtained confidential police information in relation to Mr Dammers or
passed on such information. He also denied that his statement to Council on
24 October 1990 had anything to do with the fact that Mr Dammers had once
been charged with a serious criminal offence. Mr Smith said it related to other
rumours concerning Mr Dammers which he had learned of in the course of his
activities as a councillor.
24.2.4
Councillor Norma Rundle also gave a statement, dated
12 December 1990, in which she stated that during a conversation with Mr King
he told her Mr Smith was providing details of criminal records and vehicle
checks to Dr Bradshaw from the police computer. However, Mr King gave a
statement to police, dated 12 December 1990, refuting that he ever told Mrs
Rundle any such thing. In a later interview with Detective John Young, on
18 August 1992, Mr King was somewhat vague in his recollection about the
allegation and said he believed Dr Bradshaw was getting information from
Mr Smith.
24.2.5
In his statement to police Mr Dammers also alleged that around
April 1990 he was telephoned by Councillor William Duffy. Mr Dammers said
Mr Duffy passed on a message from Councillor Colin Edwardes to the effect
that if Mr Dammers did not desist from making an allegation that Mr Andrew
Boyd, who was a City of Wanneroo employee, had assisted in the state
election campaign of his wife, Mrs Cheryl Edwardes MLA, he would make it
public that Mr Dammers had been charged with a certain serious offence.
Mr Dammers wanted to know who had disclosed that information to
Mr Edwardes, the implication being that it also came from Mr Smith.
24.2.6
Mr Duffy, in a signed but undated statement to the police, stated
that Mr Edwardes had spoken to him at council and told him that Mr Dammers
was giving Mrs Edwardes a bad time. Mr Duffy stated that Mr Edwardes asked
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him as a friend of Mr Dammers to request him to stop the nonsense or else
Mr Edwardes would see what dirt he could dig up on Mr Dammers. Mr Duffy
said Mr Edwardes told him "(P)eople in glass houses should not throw stones".
Mr Duffy stated that he passed the message on to Mr Dammers reluctantly and
told Mr Dammers he believed Mr Edwardes was referring to a certain criminal
charge. Mr Duffy said he had surmised that Mr Edwardes was referring to the
particular charge but he had not actually mentioned the criminal charge.
24.2.7
Mr Edwardes also gave a signed but undated statement to police,
in which he stated he had heard Mr Dammers was seeking to discredit Mrs
Edwardes. He said he spoke to Mr Duffy about the matter and agreed he said
that people who live in glass houses should not throw stones. Mr Edwardes
stated that he told Mr Duffy he would look at Mr Dammers' background, if that is
what he wanted, since he had heard a number of rumours. He stated that
when he later spoke directly to Mr Dammers about the matter Mr Dammers
spoke of an offence for which he had been charged but the charges were
dropped. Mr Edwardes stated that prior to that conversation he was unaware
of the criminal matter Mr Dammers had raised. He stated that Mr Smith had
never informed him of that matter.
24.2.8
Mr Storm conducted what would appear to have been a
comprehensive investigation of Mr Dammers' complaints against Mr Smith.
Having done so the police were satisfied that Mr Smith had not acted
improperly in relation to what he said at the council meeting on 24 October
1990. More importantly, the police were unable to find evidence to substantiate
Mr Dammers' claim that Mr Smith had improperly obtained access to police
records. Detectives made inquiries with appropriate departments of the Police
Service and took statements from Sergeant Veitch, who was in charge of the
criminal records section, and Superintendent Severn, who was the director of
the computer and information management section of the Police Department.
From those inquiries, Mr Storm ascertained that there was no mechanism by
which the act of gaining access to information from the police information
system could be traced. Those findings, amongst others, were conveyed to
Mr Dammers in a letter from Chief Superintendent Lippe dated 18 January
1991.
24.2.9
In the course of his interview with Mr Bates in September 1994,
some years after the conclusion of Mr Storm's investigation, Mr King told
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Mr Bates that he had been told by Dr Bradshaw and Mr Edwardes that
Mr Smith had obtained information from police records disclosing that
Mr Dammers had a police record and certain other seriously derogatory matters
concerning Mr Dammers. Mr King said he had not told the CIB this when
interviewed because Dr Bradshaw had told him to say he knew nothing.
24.2.10
Mr King was examined before this Commission in relation to
various allegations he made in the Bates interview, including this matter. He
said Dr Bradshaw had mentioned that Mr Dammers had been charged with a
serious criminal offence. He said he did not know where the information came
from but suspected it had come from Mr Smith.
Mr King agreed that
Dr Bradshaw had not actually told him he had obtained his information from
Mr Smith. He also agreed he may have passed on the information to
Mrs Rundle because she was close to Mr Dammers. Mr King said he had
hoped that giving her that information might sway her to come over to the
faction he said comprised Dr Bradshaw, Mr Duffy, himself, Mr Edwardes, Mrs
Rita Waters and sometimes Mrs Fleur Freame. He agreed with Counsel
Assisting that it was a game. That admission displayed a quite different
attitude from the one expressed in Mr King’s statement to the police from which
I have quoted in paragraph 24.1.3 above.
24.2.11
Mr King also referred to a number of other extremely derogatory
rumours about Mr Dammers that were being spread by Dr Bradshaw and other
members of the Bradshaw faction. He agreed he had been exaggerating to
Mr Bates in relation to these allegations and may have been grandstanding
with regard to what he had been told by Mr Edwardes and Dr Bradshaw. He
also agreed he believed that, in the circumstances in which he was then
placed, it would benefit him to “sling as much mud” as possible when he was
being interviewed by Mr Bates.
24.2.12
This is yet another instance of the unreliable nature of the
information which Mr King gave to Mr Bates.
It certainly provides no
reasonable basis for further investigation of the allegation that Mr Smith had
gained access to and supplied confidential police information to other
councillors to discredit Mr Dammers. The police have interviewed all relevant
witnesses and have completed a comprehensive investigation of the matter.
They conveyed their conclusions to Mr Dammers on completion of their
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investigation. In my opinion the matter cannot usefully be taken any further by
this Commission conducting oral hearings.
Mr Smith’s Questions to Mrs Rundle
24.2.13
Mr Dammers made a further allegation against Mr Smith in his
undated statement to the police which was also investigated by Mr Storm. The
allegation was that Mr Smith had collaborated with other members of the
Council to embarrass Mrs Rundle by staging questions at a public Council
meeting seeking details about her complaint to the police in relation to an
alleged anonymous death threat made to her. Mrs Rundle had been asked
whether her husband had refused to give a statement to the police and whether
she had told the media about the matter before the police. She had also been
asked whether or not any member of Council or council staff were suspects.
24.2.14
In the course of investigating this complaint detectives spoke to
Mr Duffy and took a statement about the questions he had asked of Mrs Rundle
at the council meeting of September 1990 concerning an alleged death threat.
Mr Duffy stated that the questions he was given to ask of Mrs Rundle had
nothing to do with Mr Smith. He further stated that he had told Mr Storm who
the person was who gave him the questions but would not name the person in
the statement. It appears from Mr Storm’s report of 10 January 1991 that the
person Mr Duffy named as having prepared the questions was Dr Bradshaw.
The police did not interview Dr Bradshaw because they considered putting
questions to Mrs Rundle about the death threats, her reporting of it to the
media and the police and who she had named as suspects, if anyone, did not
constitute wrongdoing. Mr Storm considered the fact that the questions put to
Mrs Rundle concerned an alleged death threat which was the subject of a
police investigation to be irrelevant.
24.2.15
The question for this Commission is whether or not it could be
said that the questions posed by Mr Duffy, allegedly drafted by Dr Bradshaw,
were designed to intimidate Mrs Rundle and, if so, whether such conduct was
improper or inappropriate. I am unable to think of any legitimate Council
purpose in pursuit of which Dr Bradshaw would need to request Mr Duffy to ask
questions of that kind in the course of a public council meeting. If there was a
legitimate need to make such inquiries, one would expect it would best be done
in a more controlled private setting than in public. I have no doubt the practice
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was common in the Wanneroo Council at the time but the practice of asking
questions in an open forum with the sole object of causing personal
embarrassment to another councillor is certainly not an appropriate or proper
standard of behaviour for a councillor. While such conduct is not appropriate
or proper it cannot, in my view, be characterised as intimidation. The questions
may have brought to Mrs Rundle’s mind an incident she would have preferred
to forget but they could not reasonably have had any significant intimidatory
effect.
The White Feather Incident
24.2.16
The Commission has also become aware that prior to a council
meeting in September 1990 a white feather was placed on Mr Dammers chair
in the Council chamber. I have referred in paragraph 3.2.12 of the Interim
Report to the fact that Detective Inspector Donald McLeod heard a tape of a
conversation in Dr Bradshaw’s mayoral office prior to the meeting when the
white feather idea was discussed. The giving of a white feather to another
person is, of course, widely understood to imply that the person is a coward. In
other evidence before the Commission Dr Bradshaw has not disputed his part
in the incident. The placing of a white feather on Mr Dammers' chair was
unlikely to have intimidated him but no doubt, as intended, it caused him
embarrassment. Such conduct on the part of Dr Bradshaw and his colleagues
was obviously inappropriate but in my view was not of sufficient seriousness to
be characterised as improper.
Alleged Blackmail of Mr Dammers
24.2.17
Mr Dammers has also made an allegation that a resident with
whom he had a prior association in 1995 had attempted to blackmail him in
relation to a rezoning matter.
Since the allegation falls outside the
Commission's terms of reference and is not connected in any way to a matter
which does fall within its jurisdiction, once that fact had been established it was
not appropriate for the Commission to investigate the matter further. The
allegation was referred to the appropriate authority for further consideration.
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24.3

Allegations Made Against Mr Dammers

24.3.1
In mid-1991 Detective Sergeant Picton-King of the Wanneroo CIB
began an investigation into a number of allegations of intimidation and
misconduct on the part of Mr Dammers. The complaints in relation to those
allegations followed closely in time Mr Dammers’ allegations concerning
Mr Smith, which were investigated by Mr Storm in late 1990 and early 1991.
Mr Picton-King and officers who assisted him took statements from a number of
complainants. Detective Sergeants Picton-King and Bradley later, on 18 June
1991, conducted an audiotaped interview with Mr Dammers himself. The
complaints against Mr Dammers and his response to those complaints were as
follows.
Mr Smith
24.3.2
First and not unexpectedly, given the nature of relations on
Council at the time, Mr Smith made a number of allegations. In a statement
given to the police on 27 May 1991 Mr Smith alleged that in the course of a
discussion between himself and Mr Dammers in the Wanneroo council building
on 6 May 1991 Mr Dammers threatened him. Mr Smith stated that the threat
was to the effect that if he did not support Councillors William Marwick and
Graeme Major for election as mayor and deputy mayor respectively,
Mr Dammers would destroy him just as he had “got rid of” Dr Bradshaw.
24.3.3
To Mr Picton-King and Mr Bradley Mr Dammers denied the
allegation and said he did not have those kinds of conversations with Mr Smith.
It appears there were no other witnesses who could give direct evidence in
relation to this alleged conversation. The matter consequently comes down to
one person's word against another. Mr Picton-King's report of 27 June 1992
sets out certain recommendations with respect to charging Mr Dammers but
does not refer to this particular allegation. If the statement was made it was
clearly intended to intimidate and was therefore improper but it must be seen in
the context of and as part of the ongoing factional antagonism between certain
members of the Council at the time. In his interview Mr Dammers said
Mr Smith's allegations were tit-for-tat following his allegations against Mr Smith.
I can see nothing to be gained by investigating the allegation further.
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24.3.4
Mr Smith further alleged in his statement to police that
Mr Dammers on 30 May 1990 at the Joondalup Country Club orally threatened
him by saying that if Mr Smith got in his way he would get him off the Council.
Mr Smith also referred to Mr Dammers giving him a further warning on 3 July
1990 when he told Mr Smith not to get in his way.
24.3.5
In his audiotaped interview Mr Dammers again denied the
allegations. Again, there were no independent witnesses and the allegations
consequently involve one person's word against another. Mr Picton-King did
not in his report see fit to recommend any charges with respect to these
allegations. This Commission cannot usefully take the matter any further.
Mr Carstairs
24.3.6
In a signed statement made in the course of Mr Picton-King's
investigation Councillor Alan Carstairs stated that on 14 May 1991 he had a
conversation with Mr Dammers after they had attended a meeting on council
business. Mr Carstairs said Mr Dammers warned him against hampering
Mr Dammers in his attempt to get re-elected in the 1992 Council elections.
According to Mr Carstairs Mr Dammers said:
“Don't take this as a threat, but if you do anything to harm my reelection, I'll do everything within my power to make your re-election
extremely hard if not impossible. I'll bring up the transfer station
again and go to the media. I've got the money and the contacts to
do it. You'll be embarrassed and I'll make it that hard you won't
bother nominating.”
Mr Carstairs stated that Mr Dammers went on to say:
“I've destroyed Bradshaw and I'll do the same thing to you if I'm not
allowed to canvass unhindered in the coming year and at my reelection.”
24.3.7
Mr Dammers was asked about this allegation during his interview
with Mr Picton-King and Mr Bradley and denied Mr Carstairs' account of the
conversation between them. He agreed he had expressed the hope that
Mr Carstairs would not work against him in the next election as he had done
against Mr Marwick in the previous election.
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24.3.8
Here, again, there is a straight conflict in the evidence between
the only two witnesses to the conversation. In his report Mr -Picton King
recommended that Mr Dammers be charged with intimidation in respect of this
incident. He based his recommendation on the fact that the prosecution could
seek to rely on similar fact evidence of other allegations against Mr Dammers
by other councillors and persons associated with the Council. Mr Picton-King’s
recommendations were reviewed by Mr Lippe who, in an internal memorandum
dated 1 July 1991, recommended no action be taken. Mr Lippe made his
recommendation on the basis that the matter really arose as part of ongoing
factional antagonism between certain members of the Council in which it was
not appropriate for the police to become involved. The then Commissioner of
Police, Mr Brian Bull, concurred with Mr Lippe’s recommendation and no further
action was taken.
24.3.9
Faced with the conflicting accounts and a lack of independent
evidence, this Commission is not able to resolve the true state of affairs.
However, I make the point that it is clearly improper for a councillor to bully or
intimidate another with a view to dissuading the other from taking a course of
action he is legally entitled to take. Such conduct would also appear to have
been in breach of the requirements of section 338A(c) of the Criminal Code and
section 153 of the Local Government Act 1960. Section 4.85 of the Local
Government Act 1995 prohibits the same kind of conduct.
Ms Alexandra Davidson
24.3.10
Mr Picton-King also investigated an allegation made by the Public
Relations Officer for the City of Wanneroo, Ms Alexandra Davidson.
Ms Davidson alleged that on 7 May 1991 Mr Dammers telephoned her at work
and told her he wanted her to hand in her resignation to the Town Clerk within
24 hours. In a signed statement to police dated 29 May 1989 Ms Davidson
stated that Mr Dammers told her if she did not resign he would go to the media
and he would insist that Council “get rid of” her and that he would create such a
fuss she would never get another public relations job in Perth. In a letter to
Mr Colin Puls of the Municipal Officers Association dated 7 May 1991
Ms Davidson set out what appears to be a verbatim account of her
conversation with Mr Dammers.
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24.3.11
Mr Dammers’ alleged conduct towards Ms Davidson does not fall
directly within the Commission's intimidation term of reference since it is
conduct directed by a councillor towards an employee, not towards another
councillor. However, it is I believe covered by item 1(h) which is concerned
with evidence of organised factions within Council.
24.3.12
Mr Marwick, who was mayor at the time, gave a signed but
undated statement to the police in relation to the allegation in which he stated
that, having been telephoned about the matter by Mrs Waters, he put
Ms Davidson's allegation to Mr Dammers. Mr Marwick stated that Mr Dammers
did not dispute the allegation and apologised for having made the threat.
Ms Davidson also hand recorded a further conversation with Mr Dammers
during which he said he had “jumped the gun” with his previous remarks.
Ms Davidson’s transcription forms part of the documents compiled by
Mr Picton-King. The Town Clerk at the time, Mr Ronald Coffey, in a signed
statement to police dated 30 May 1991, confirmed that Ms Davidson also told
him of Mr Dammers’ threat after it occurred.
24.3.13
In his interview with Mr Picton-King and Mr Bradley Mr Dammers
agreed he told Ms Davidson he would be demanding her resignation to the
Town Clerk within 24 hours. He said he made that comment in the course of a
telephone call after he had expressed dissatisfaction with her performance.
Mr Dammers said Ms Davidson had told him they could work out a relationship
because "it was negotiable." Mr Dammers said he did not like her use of the
word "negotiable". He denied he had told Ms Davidson he would ensure she
never worked again as a public relations officer. Mr Dammers told Mr PictonKing and Mr Bradley he was disenchanted with Ms Davidson. He said he
believed she had given advice to a council election candidate, Mr Terry Hanley,
on how to distribute his preferences in the 1991 council elections, in breach of
the Local Government Act 1960.
24.3.14
Mr Picton-King also extensively investigated that allegation by
Mr Dammers against Ms Davidson. He interviewed all the relevant witnesses.
Ms Davidson, Mr Duffy, Mr Hanley and Mrs Waters, all denied the allegation.
Mr Dammers, Mrs Rundle, Mr Carl Rundle and one A Newland all claimed the
advice had been given although all their statements were hearsay. On the
basis of all the statements Mr Picton-King was not satisfied there was sufficient
evidence of Ms Davidson having committed an offence for her to be charged
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and he recommended accordingly. Mr Picton-King pointed out in his report that
even if the factual allegation was sustainable, it is strongly arguable that a
discussion with a local government candidate for election about the allocation
of preferences does not constitute canvassing for votes within the meaning of
that term in section 154G(o) of the Local Government Act 1960.
24.3.15
Mr Dammers explained his conduct on the grounds that he was
seeking to have an employee who had aligned herself with the Bradshaw
faction either resign or be removed from her employment with the City. He had
admitted he told Ms Davidson he would be demanding her resignation. As a
councillor Mr Dammers had no place making any such threats to a City
employee. He had no authority or power to demand the Town Clerk terminate
Ms Davidson’s employment as he admits he had threatened to do.
Mr Dammers did, however, withdraw his threat soon after making it, albeit after
some prompting from the mayor, Mr Marwick. It is apparent that Ms Davidson
was identified as being very close to Dr Bradshaw and members of his faction
while Dr Bradshaw was on council and had paid little attention to Mr Dammers
and those who were regarded as anti-Bradshaw councillors. It appears that
when Dr Bradshaw failed to win re-election in May 1991 Mr Dammers felt in a
position to assert some authority and settle some old scores.
24.3.16
I find that Mr Dammers threatened and attempted to intimidate
Ms Davidson and thereby acted improperly.
Ms Maxine Dawson
24.3.17
Mr Picton-King also investigated an allegation that Mr Dammers
criminally defamed Ms Maxine Dawson to Mrs Judy Stampalia. Mr Dammers
was alleged to have said to Mrs Stampalia that Ms Dawson was under police
investigation when in fact she was not.
24.3.18
This matter has been fully investigated by the police;
Mrs Stampalia, Ms Dawson and Mr Dammers have all been comprehensively
interviewed. The police again determined not to proceed with any charge
against Mr Dammers on the grounds that it was really a factional matter. The
allegation is, however, peripheral to the Commission’s terms of reference and,
for the reasons I set out below, I do not believe there is any useful purpose in
pursuing the matter further.

826

Mr Colin Edwardes
24.3.19
Mr Picton-King also investigated an allegation against
Mr Dammers made by Mr Edwardes. Mr Edwardes alleged Mr Dammers had
threatened him by saying he would continue to disrupt the workings of Council
unless Mr Marwick and Mr Major were elected as mayor and deputy mayor
respectively for the 1991-92 council term. In a sworn declaration dated 9 May
1991 and a signed but undated statement to the police, Mr Edwardes alleged
that Mr Dammers telephoned him on 6 May 1991. He stated that Mr Dammers
told him he, Mr Dammers, was not going to nominate for either mayor or deputy
mayor and he had told Mr Marwick and Mr Major to sort out between
themselves which position each of them wanted. Mr Edwardes’ statement
continued:
“DAMMERS said, “If Councillor’s MARWICK and MAJOR are not
elected to those positions, I will continue as I have, over the past
12 months, to run to the press and I admit it, to embarrass
Councillors and Council. I will continue to dig up whatever I can on
Councillors even if it effects my re-election, because I don’t care.”
24.3.20
Mr Edwardes also recounted derogatory remarks by Mr Dammers
concerning a number of councillors. He stated that later on the same day he
returned another telephone call from Mr Dammers and Mr Dammers advised
him he was prepared to withdraw his rescission motion to prevent Mr Smith
going on an overseas “town planning trip” with the City Planner if Mr Marwick
and Mr Major were elected mayor and deputy mayor. Mr Edwardes stated that
Mr Dammers said if they were not elected he would continue with the motion
and reveal to Council and to the public that Mr Smith had known for some time
he was going on the trip instead of Mr Duffy.
24.3.21
While the sting in Mr Dammers’ alleged threat to expose Mr Smith
is not entirely clear, Mr Edwardes said he felt threatened by what Mr Dammers
had said to him. He said he believed if he did not comply with Mr Dammers'
demands “despite my true wishes on the election, I would be responsible for
causing Dammers to disrupt Council, the ratepayers and also cause discredit
and embarrassment to Councillor Smith”.
24.3.22
In the course of his audiotaped interview with police Mr Dammers
denied he made any of the threats alleged by Mr Edwardes but said he did
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speak to him about his, Mr Dammers', preference to have Mr Marwick and
Mr Major elected as mayor and deputy mayor in 1991.
24.3.23
The police fully investigated this allegation and considered the
possibility of charging Mr Dammers under section 338A(3) of the Criminal
Code. That section provides that any person who makes a threat with intent to
prevent or hinder another from doing an act they are lawfully entitled to do is
guilty of a crime. Mr Picton-King was of the view and recommended that a
prosecution could be justified based on similar fact evidence of other
complaints against Mr Dammers concerning threats to Mr Carstairs and
Ms Davidson. Mr Lippe reviewed the matter and determined, again, that
Mr Dammers should not be charged since the conduct complained of occurred
in the course of what was clearly factional infighting on council. In fact,
Mr Lippe decided not to lay charges in relation to any of the matters
complained of and that decision was supported by the Commissioner of Police,
Mr Bull.
24.3.24
The police investigation into this particular complaint was
comprehensive since the only two witnesses who could give an account of what
was said both made a statement. It is clear Mr Picton-King had begun to see a
pattern emerging in relation to the complaints against Mr Dammers. However,
the significance of the pattern must have been diminished by the fact that all
the complaints came from persons associated with that faction of Council
opposed to Mr Dammers. Again, I am unable to make a conclusive finding in
the matter in the absence of any independent evidence of what was said and
the direct conflict in the evidence of Mr Edwardes and Mr Dammers. It is
unlikely that oral hearing of evidence from Mr Edwardes and Mr Dammers
would throw any more light on the matter. I can only observe that if
Mr Dammers did make the threats alleged by Mr Edwardes his conduct was
clearly improper and, again, probably prohibited under the Criminal Code. The
then ongoing factional infighting would, of course, provide no excuse.
Mr Anthony Jeacock
24.3.25
In a statement to the Commissioner for Police dated 21 May 1991,
a police officer named Anthony Jeacock states that while off duty he was at a
progressive dinner in Wanneroo on 18 May 1991 during which he sat next to
Mr Dammers.
Mr Jeacock said that during the course of the dinner
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Mr Dammers stated, amongst other things, that 50 per cent of the police force
were corrupt and that he had been working for three years with police internal
investigations supplying information in relation to Mr Smith, the innuendo being
that Mr Smith may be corrupt. Mr Jeacock said the conversation with
Mr Dammers was held in soft tones and it would have been difficult for anyone
else to have overheard it.
24.3.26
In the course of his audiotaped interview with police Mr Dammers
said he recalled speaking to Mr Jeacock but had told him he was not impressed
when he claimed to be a traffic policeman who only gave out warnings rather
than fines. Mr Dammers said he suggested to Mr Jeacock that such an attitude
was the “start of a corrupt cop”. Mr Dammers denied he said the things alleged
by Mr Jeacock. He accepted he may have mentioned Mr Smith's name,
although he said he could not recall and agreed he may have mentioned he
was working with the internal affairs unit, but only for the past 12 months.
24.3.27
This allegation was fully investigated by Mr Picton-King as a
possible criminal defamation of Mr Smith. Bearing in mind Mr Jeacock’s
statement that no other person would have been able to hear what was said
between them, the situation is again one person’s word against another.
Mr Picton-King recommended that Mr Dammers be charged with criminal
defamation but, again, Mr Lippe determined not to proceed on the grounds that
it was inappropriate for the police to become involved in what was an obvious
case of factionalism within the Council. Again, the Commissioner of Police
concurred with Mr Lippe’s view of the matter.
Mrs Fleur Freame
24.3.28
In a note to the Kyle Inquiry made on 22 July 1992 Mrs Freame is
recorded to have alleged that one night after a council meeting at which she
had voted against a subdivision in which he was interested Mr Dammers told
her "I'll get you for this. I've got plenty of time and money". She said that later,
after the area proposed for the subdivision had become flooded, Mr Dammers
told her that by voting in the way she did she had done him a favour. She said
he had not threatened her since that occasion.
24.3.29
Mrs Freame is also noted to have expressed the robust view that
all councillors were strong enough to cope with these kinds of threats. A lot of
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police time and money would have been saved if some of her colleagues had
adopted a similar approach, though it would be naive to suggest that the
complaints to police were, in most cases, the result of genuine concern.
Mr Dammers has not been questioned in relation to Mrs Freame’s allegation so
I make no comment on its accuracy. Again, for the reasons set out below I do
not think it would be useful for this Commission to conduct an oral hearing into
the allegation.
24.4

Alleged Intimidation of Mr Christopher Davies

24.4.1
Mr Colin Edwardes, Mr Wayde Smith and Dr Wayne Bradshaw all
complained to the 1992 Kyle Inquiry (“the Inquiry”) about an allegation that
arose from a conversation on 22 July 1992 between Mr Edwardes and
Mr Christopher Davies, in the presence of the then Mayor of Wanneroo,
Mr Robert Johnson. Essentially, Mr Edwardes alleged Mr Davies told him that
on 10 April 1991, just prior to the council elections for that year, Mr Davies
attended a meeting at the office of Ms Jacqueline Watkins MLA where he was
threatened by Mr Arnold Dammers and Ms Watkins. Mr Kyle interviewed a
number of people informally and determined that there had been a meeting
held at Ms Watkins’ office on 10 April 1991 at which Ms Watkins, Mr Dammers,
Mr Brian Smith, Mr Davies and Mr Miguel Castillo were present. Mr Kyle
conducted a formal hearing into the matter and set out his findings at pages 71 to 7-6 of his report.
24.4.2
This matter was comprehensively canvassed by Mr Kyle.
Evidence was taken from all those involved, as follows.
The Evidence
24.4.3
Mr Edwardes said that on 22 July 1992, after a Council meeting,
he had a conversation with Mr Davies, in the presence of Mr Johnson. He said
Mr Davies told him that prior to his election to Council he had been telephoned
by Ms Watkins and asked to come in to her office to discuss his candidacy for
the 1991 Wanneroo council elections. Ms Watkins was then the Australian
Labor Party member for Wanneroo in the Legislative Assembly. Mr Edwardes
said Mr Davies told him that when he arrived at Ms Watkins’ office there were
other candidates there and Councillor Dammers. He said Mr Davies told him
Mr Dammers and Ms Watkins were discouraging people from standing against
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their candidate, Mr Brian Smith, and encouraging him to withdraw his
candidacy. Mr Edwardes said Mr Davies mentioned threats to his business if
he continued to run. He also said Mr Davies told him he felt threatened and
intimidated by what was said to him.
Mr Edwardes said he was amazed by what he had heard. He said he
went home that night and wrote down some notes of the conversation and
contacted Mr Kyle the following day. Mr Edwardes was not able to produce the
notes to Mr Kyle.
24.4.4
Mr Johnson said he recalled a conversation immediately after the
council meeting on 22 July 1992 in the reception area of the City of Wanneroo
building. He said Mr Davies told him and Mr Edwardes of the meeting in
Ms Watkins’ office in the presence of Mr Dammers, Mr Brian Smith and
somebody called Miguel.
According to Mr Johnson, Mr Davies said
Mr Dammers and Ms Watkins attempted to persuade Mr Davies to direct his
preferences to Mr Brian Smith. He said Mr Davies told them Mr Dammers and
Ms Watkins had already persuaded Mr Castillo to do the same. Mr Johnson
also said Mr Davies told them Mr Dammers and Ms Watkins tried to persuade
him it was not all fun being a councillor and that there was a lot of hard work
involved. He said Mr Davies told them he felt intimidated by the conversation.
Mr Johnson agreed Mr Davies had told them when discussing it with them, on
22 July 1992, that he did not want to report it to the Kyle Inquiry.
24.4.5
Mr Wayde Smith told the Inquiry Mr Davies had said to him, in the
course of another conversation, that he had felt intimidated when Mr Dammers
or Ms Watkins put to him that it would be better if he withdrew his nomination
and supported Mr Brian Smith instead. Mr Smith continued with the following
evidence:
“What was suggested was that Bill Duffy was the type of person
that could get involved in threatening his property - his car or
house. Councillor Davies then suggested to me that he made it
clear that he wasn’t going to withdraw his candidacy. As a result of
that, the conversation ensued that it would be better for him then to
support Brian Smith with his preferences.
Then after that I said to him “What were the type of threats?” and
he said that ‘Well, I might end up with having my car or house
blown up’ and threats against his business dealings. Now, I am
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unclear exactly as to whether Councillor -- and he said Councillor
Dammers made that, or it was Jackie Watkins.”
24.4.6
Mr Wayde Smith said that some weeks or “perhaps a week” after
his conversation with Mr Davies he suggested to Mr Davies that it was in his
interests to “have the conversation transcribed to his lawyer”. He said he and
Mr Davies went briefly over the events in Ms Watkins’ office again and
Mr Davies said Mr Dammers had done most of the talking. Mr Smith said he
thought an offence might have been committed.
24.4.7
Mr Davies told the Inquiry he believed Mr Wayde Smith and
Mr Edwardes had “made a lot more out of it than was really there”. He said
they had hounded him for the last year to give them more details. Mr Davies
said there was a conversation at the meeting on 10 April 1991 to the effect that
the life of a councillor was not easy; there were a lot of meetings to attend and
“a lot of hours to be put in”. He said he certainly did not understand that
Mr Duffy would be involved in any sort of activity of a threatening or aggressive
nature such as fire-bombing. He said further:
“I’ve had a chance to rethink on this and question my wife about
what I said when I came back, and she does recall me saying in the
context of the late night phone calls, the irate councillors, there is
always a chance that harm will be done to your factory - maybe
firebombing the factory. Now I really thought nothing of that even
though I have mentioned it. I didn’t take that as a threat. If I had I
would have obviously gone to the police.”
24.4.8
Mr Davies said it was spelt out to him that he should give his
preferences to Mr Brian Smith and “it was also pointed out to Miguel Castillo,
that as Brian Smith had the best chance of being elected and neither of us had
a chance, that we should give our preferences to Brian Smith”. He said he had
the impression they were trying to persuade him not to stand for election but it
was never stated. Mr Davies said he was not intimidated by anything that was
said. He said Mr Wayde Smith later asked him to produce a statement about
what had occurred but as he had thought nothing of it he had no interest in
complying with that request.
24.4.9
Mr Castillo told the Inquiry that he had no recollection of anything
being said at the meeting to Mr Davies about the consequences of standing for
election or about anything being done to his property. He said he did not feel
in any way intimidated by the meeting. Mr Castillo said he did not consider
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anyone was trying to dissuade him or anyone else at the meeting from standing
as a candidate for election. He agreed there was an insinuation that Mr Brian
Smith would be better at the job because he had been doing it before but he
did not think anything wrong took place at the meeting. As with the other
participants he said the common issue was that “none of us were happy with
Duffy who was in power”.
24.4.10
Mr Dammers told the Inquiry that he had been invited to the
meeting by Ms Watkins. He agreed there was discussion about how onerous it
was to be a councillor. Mr Dammers said he gave some examples of what had
happened to him as a councillor and mentioned that Councillor Rundle had
received a bomb threat at one stage and that he had himself received a
telephone call during which someone had said “fibreglass factories burn well”.
He said he did not intend to dissuade anyone from running and did not care
who won since they all had a common aim of unseating Mr Duffy. He said he
did not believe it was one of the objects of the meeting to dissuade Mr Davies
from running and said from his point of view he wanted to encourage everybody
to really “put an effort in”. Mr Dammers denied he made threats of any kind to
Mr Davies.
24.4.11
Mr Brian Smith told the Inquiry that he attended the meeting but
had no recollection of anyone being threatened. He said there was no
suggestion that Mr Davies should withdraw his candidature and did not recall
any pressure being put on Mr Davies to withdraw or direct his preferences in
any way. Mr Brian Smith said there may have been discussion about the
onerous nature of a councillor’s duties, including the need to put up with irate
ratepayers but, as far as he was concerned, the purpose of the meeting was to
see whether he, Mr Davies and Mr Castillo could co-operate to unseat
Mr Duffy. He said:
“I didn’t believe that individually either of us - either of the three of
us, had sufficient power - vote-pulling power that is - to get enough
votes to oust Duffy, and in my summation of the circumstances at
the time, it was that if we crossed our preferences, then it was quite
likely that one of us would get up and beat Duffy, and as it turned
out that was how the thing ended up, and as a consequence
Davies was elected.”
24.4.12
Ms Watkins told the Inquiry that the purpose of the meeting was to
allow Mr Brian Smith, Mr Castillo and Mr Davies to meet and talk to each other
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about their preferences and other matters and to ensure one of them was
elected rather than the incumbent, Mr Duffy. She said there was nothing
secretive about the meeting; it was to discuss the best way to work out a ticket
to ensure that one of them was elected. She agreed there was discussion
about the “sorts of shenanigans” that go on in local government. Ms Watkins
believed Mr Dammers explained to the candidates some of the “frightful things
that had happened both to himself and to Councillor Rundle” but understood
Mr Dammers was trying to explain to Mr Castillo and Mr Davies the types of
pressure people come under as a candidate or councillor.
24.4.13
Ms Watkins said the meeting lasted approximately 45 minutes.
She said that as far as she was aware Mr Smith, Mr Castillo and Mr Davies
were going to “get their heads together” later and that was the end of her
involvement in the matter. She said she would have preferred Mr Castillo to
win because he was a good friend. Ms Watkins said the idea that threats were
made was “bizarre”; nobody made any allegations or threats to Mr Davies
during the meeting. She said they were not trying to dissuade Mr Davies from
standing and that “nothing was further from the truth”. According to Ms
Watkins it was very clear that Mr Dammers was not trying to persuade either
Mr Castillo or Mr Davies to withdraw from the elections.
24.5

Conclusions

24.5.1
All the witnesses who could give a first hand account of what took
place at the meeting at Ms Watkins’ office on 10 April 1991 have already given
their evidence to the Kyle Inquiry. With respect to Mr Kyle, he appears to have
thoroughly and completely investigated the allegation that there may have been
threats or intimidation directed to Mr Davies. This Commission is not aware of
any fresh evidence nor have any additional witnesses become available to give
evidence that would have any bearing upon the question whether or not
Mr Davies was threatened or intimidated at the meeting. It is for that reason I
have concluded there would be no useful purpose in this Commission
conducting further hearings on the matter. Such hearings would have been
entirely repetitious.
24.5.2
I note that all the people who were present at the meeting at
Ms Watkins’ office on 10 April 1991 paint a more innocent picture of the
occasion than those who have made hearsay accusations based on what they
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claim to have heard from Mr Davies. Not one of the people who were present,
including Mr Davies, offer any substantiation whatever for the proposition that
Mr Davies was intimidated or threatened. It would appear that either Mr Davies
has overstated or exaggerated what occurred at the meeting when speaking to
Mr Edwardes, Mr Johnson and Mr Wayde Smith, or those three have
misunderstood or exaggerated what they were told by Mr Davies.
24.5.3
I accept the evidence of Ms Watkins, Mr Dammers, Mr Castillo,
Mr Brian Smith and Mr Davies that there were no threats or intimidation
directed towards Mr Davies or anyone else at the meeting. There appears to
have been some discussion on the hazards of life as a Wanneroo councillor.
Those hazards may well have been described by Mr Dammers in somewhat
stark terms but there is no evidence from anyone that Mr Dammers’ account
was intended to have or had the effect suggested by the complainants. I find
that neither Mr Dammers nor Ms Watkins threatened or attempted to intimidate
Mr Davies at the meeting on 10 April 1991.
24.5.4
There is insufficient evidence on which I could base a conclusion
that Mr Edwardes, Mr Johnson and Mr Smith fabricated the allegation they
made to Mr Kyle. I have found there was no substance to the allegation. I can
take the matter no further.
24.6

Miscellaneous Allegations

24.6.1
In a note taken in the 1992 Kyle Inquiry Mr King is noted to have
said that Dr Bradshaw threatened him. Mr King said that when he was
planning to move a motion of no confidence in Dr Bradshaw after the Sinagra
trip in August-September 1990 on the grounds of Dr Bradshaw's behaviour
overseas, Dr Bradshaw threatened to reveal an affair Mr King had in Bali. The
allegation, although serious, must be viewed in the context of the friction
between Mr King and Dr Bradshaw at the time. According to Mr King the two
men fell out badly during the Sinagra trip. There are no other witnesses to the
allegation and it seems to have surfaced a long time after the event. Further, I
have taken the view that I will not accept or act upon the uncorroborated
allegations of Mr King. This allegation falls into that category.
24.6.2
In a statutory declaration dated 15 May 1991 Mr Duffy alleged he
was told by Mr Dammers that he had been told by the then Commissioner of
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Police, Mr Bull, in the presence of Ms Jackie Watkins, that Mr Bull was
unhappy with Mr Smith and wanted to get rid of him from the police force. In a
statement to the police made on 31 May 1991 Ms Watkins denied that any
such conversation ever took place. There is no record of any statement from
Mr Bull in response to that allegation in the possession of the Commission.
24.6.3
Mr Picton-King and Mr Bradley asked Mr Dammers about
Mr Duffy's allegation in the course of their interview. Mr Dammers denied he
made any such statement to Mr Duffy. He further stated that he had no
knowledge of Mr Bull's intentions in relation to Mr Smith's career. Again, this
allegation involves one person's word against another. The Commission has
heard evidence that these two councillors were identified as belonging to
opposite factions on the Council and there would be next to no prospect of
establishing the truth of the matter by calling them to give evidence on this
matter. Whether or not Mr Bull made such a statement is of no concern to the
Commission but it certainly appears he did not. If, however, Mr Dammers made
a statement of the kind referred to by Mr Duffy it would clearly be most
inappropriate conduct on his part.
24.7

Conclusions

24.7.1
In summary, bearing in mind the number and nature of these
allegations and the fact that in most instances they have already been fully
investigated and reported upon by the police, I do not believe it would have
been productive for this Commission to conduct formal hearings of evidence
into each of the allegations and counter-allegations. From all the evidence this
Commission has heard it is clear the old factional rivalries, even hatreds, have
not been laid to rest. In some cases time appears even to have exacerbated
the rifts. Hearings would only have served to permit the factional combatants
to make use of the Commission as a forum to continue with their by now
familiar gamesmanship. To some extent that has already occurred in some
lines of inquiry but in those cases it has been unavoidable. I have taken and
acted upon the view that in the case of the intimidation allegations there was
little to be gained by the Commission reopening the merits of the issues.
24.7.2
The Commission has received a submission from Mr Wayde
Smith in which he submits that the whole issue of intimidation should be further
pursued. The principal basis for Mr Smith’s claim is that his complaints to the
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police concerning Mr Dammers’ conduct were not dealt with appropriately. His
complaint is not against the quality of the investigation but rather against the
decision not to lay charges. I have previously expressed the view that this
Commission has no jurisdiction to investigate the propriety or appropriateness
of police investigations per se even where they concern matters related to the
Wanneroo Council at the material time. A decision by police officers on
whether or not charges should be laid is even further outside the Commission’s
terms of reference. Mr Smith’s allegation concerning the police investigation
will be referred to the appropriate authority for consideration.
24.7.3
I am also of the view that no matter what findings of fact I might
make in relation to each of the allegations the ultimate conclusion must be the
same; that the allegations and counter-allegations were to a large extent the
product of antagonism between two factions which had developed on the
Council. It is also clear that a number of councillors became embroiled in a
game of tit-for-tat and forgot the real reason for which they were elected to the
Council in the first place. Dr Bradshaw has submitted that factional disputes
always existed but were conducted within acceptable bounds until Mr Dammers
joined the Council. There is insufficient evidence on which I could make any
finding on that proposition and, in any event, I do not believe there would be
anything to be gained in doing so.
24.7.4
Mr Smith further submits that the type of conduct that occurred is
an inevitable by-product of local government in a large, rapidly growing
municipality which is divided into wards. I am unable to accept that
submission. I make no comment here on whether, as Mr Smith suggests, it is
inevitable that factions will form in such a municipality but it cannot be accepted
as inevitable that councillors will carry faction in-fighting to the undignified and
at times childish lengths that occurred in Wanneroo over this period. The
conduct of councillors in this regard has generally been time-wasting,
destructive and quite inimical to effective municipal government in the City of
Wanneroo. Unfortunately none appear, even now, to have any appreciation of
just how inappropriate and unseemly that behaviour was.
24.8

Summary of Findings

24.8.1
In relation to the matters considered in this chapter I record the
following findings:
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(a)

Mr Dammers’ allegations against Mr Smith were comprehensively
investigated by the police who concluded that:
(i)

Mr Smith did not act improperly at the council meeting on
24 October 1990 when he made a remark about
Mr Dammers; and

(i)

there was insufficient evidence to substantiate the
allegation Mr Dammers’ claim that Mr Smith had improperly
obtained access to police records.

(b)

The allegations referred to in (a) above cannot usefully be taken
further by this Commission.

(c)

The questions asked by Mr Duffy of Mrs Rundle at a public
council meeting concerning an alleged anonymous death threat
could not be characterised as intimidation.

(d)

The practice of asking questions of councillors at an open council
meeting with the sole object of causing personal embarrassment
to the councillor concerned is not appropriate or proper behaviour
for a councillor.

(e)

Dr Bradshaw’s conduct in placing or causing to be placed a white
feather on Mr Dammers’ chair before a meeting in September
1990 was unlikely to have intimidated Mr Dammers but no doubt,
as intended, caused him embarrassment.
The conduct of
Dr Bradshaw and his colleagues who were involved was
inappropriate but not improper.

(f)

Mr Smith’s allegations that:
(i)

Mr Dammers threatened him by saying that if he did not
support Councillors Marwick and Major for election to the
offices of mayor and deputy mayor respectively he would
destroy Mr Smith just as he had “got rid of” Dr Bradshaw;
and
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(i)

Mr Dammers orally threatened him by saying that if
Mr Smith got in his way he would get him off the Council
and told Mr Smith not to get in his way,

were made in the context of tit-for-tat faction infighting at the time.
If the statements were made they were designed to intimidate and
were improper.
(g)

Mr Smith’s allegations come down to his word against
Mr Dammers’ and, on the evidence available, the Commission is
unable to conclude whether the statements were made or not.
There is nothing to be gained by investigating the matter further.

(h)

The allegation made by Mr Carstairs that on 14 May 1991
Mr Dammers threatened him is again a matter of Mr Carstairs’
word against that of Mr Dammers.
The Commission is
consequently unable to determine whether or not the threats were
made. If the threats were made as alleged they were intimidatory,
improper and also probably prohibited by law.

(i)

Mr Dammers told a City employee, Ms Davidson, to either resign
or he would demand her resignation. Mr Dammers took that
action because he believed Ms Davidson was aligned with the
Bradshaw faction on Council. His conduct was improper.

(j)

The allegation by Ms Dawson that she had been defamed by
Mr Dammers was fully investigated by the police. There is no
useful purpose to be served by the Commission investigating the
matter further.

(k)

Mr Edwardes’ allegation that Mr Dammers threatened him has
been comprehensively investigated by the police. Again, there is
a direct conflict in the evidence between Mr Edwardes and
Mr Dammers. In the absence of independent evidence the
Commission is unable to make a conclusive finding as to whether
the threats were made. If the threats were made they were
improper and probably prohibited by law.
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(l)

Neither Mr Dammers nor Ms Watkins threatened or attempted to
intimidate Mr Davies at the meeting at Ms Watkins office on
10 April 1991.

(m)

A number of other allegations of threats and inappropriate
conduct on the part of councillors were all within the context of the
faction fighting on Council at the time. Some have already been
investigated; none warrant further investigation by the
Commission.

(n)

The conduct of councillors of the City of Wanneroo in their pursuit
of factional opponents, during the latter half of 1990 and the first
half of 1991 in particular, was time-wasting, destructive and
inimical to effective municipal government in the City of
Wanneroo.
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25.1

Introduction

25.1.1
In December 1989 Mr Peter Newman, the State manager of ICL
Australia Pty Ltd (“ICL”), the company which supplied the computer system
operated by the City of Wanneroo, wrote to the Deputy Town Clerk, Mr Anthony
Robson. Mr Newman advised Mr Robson of his company’s willingness to fund
“a fact-finding mission of key computing people from the City of Wanneroo to
our largest user and development base in the UK.” He said the company had
$25,000.00 available for this purpose and suggested Mr Robson himself,
Mr Keith Field, Mr John Turkington and one elected representative might be the
appropriate people to make the trip.
25.1.2
At its meeting on 28 February 1990 Council purported to authorise
the trip and in April 1990 those four gentlemen did travel to England as
suggested. At the conclusion of their business in England Mr Dammers and
Mr Turkington also made a side trip to Holland. The trip to Sinagra by a
number of councillors and others, on which I have reported at some length in
chapter 5 of the Interim Report, took place in August - September 1990. As I
have noted in chapter 5 of the Interim Report, Mr Dammers was to the forefront
of the attack on Dr Bradshaw over his role in the Sinagra debacle. Consistently
with the trench warfare atmosphere and practices prevailing in the Wanneroo
Council at that time Dr Bradshaw counter-attacked Mr Dammers with
allegations to the Minister for Local Government and the Commissioner of
Police. To the Minister Dr Bradshaw alleged a number of financial irregularities
relating to Mr Dammers’ trip to the United Kingdom and Holland in April 1990.
25.1.3
The allegations have also been the subject of some publicity. The
Commission has investigated the matter pursuant to item 1(g) of its terms of
reference.
25.2

The Facts

25.2.1
At its meeting on 28 June 1989 Council authorised the attendance
of councillors and council staff at a number of interstate conferences and
nominated a councillor and the Town Clerk to visit Sinagra in Italy in 1990.
Council resolved to make provision in the draft 1989/90 budget for the
necessary expenditure. There was no reference to a proposed trip to England
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for the purpose of visiting ICL facilities by any person at that meeting or in the
budget or supporting papers. On 21 February 1990 the Deputy Town Clerk,
Mr Robson, sent a report to the Finance and Administrative Resources
Committee of Council in which he advised the Committee of ICL’s offer to pay
$25,000.00 towards the costs of sending three staff members and a councillor
to England on a fact-finding mission. Mr Robson’s report concluded:
“Cost estimates of the tour indicate that the funds provided would
be sufficient for only three representatives (note - estimates based
on economy air fares). Should Council wish to avail itself of the
opportunity of sending a fourth member on the study tour, it will be
necessary to provide $8,000 from own resources.
As there have been a number of scheduled conferences cancelled
due to the air pilots strike, sufficient funds are available within the
budget for this.
Submitted for direction.”
25.2.2
At its meeting on 21 February 1990 the Committee resolved to
recommend that Council:
“(a)

accepts the offer from ICL (Australia) Pty Ltd of $25,000 to
fund a training course in the United Kingdom, to overview
ICL’s directions and development;

(b)

authorises the Deputy Town Clerk, the Computer Services
Manager and the City Treasurer to participate in the training
course funded by ICL (Australia) Pty Ltd in the United
Kingdom;

(c)

authorises the payment of airfares, accommodation and
incidental expenses for one Councillor to attend the training
course arranged by ICL (Australia) Pty Ltd in the United
Kingdom, with funds being drawn from Allocation 20008;

(d)

nominates Councillor Dammers to participate in this training
course.”

25.2.3
Council met on 28 February 1990. The minutes record that of the
13 councillors then in office 11 attended. Apologies were tendered for the
other two councillors of whom one was the mayor, Mr Brian Cooper. Councillor
Bradshaw moved and Councillor Duffy seconded a motion in the same terms as
recommended by the Finance and Administrative Resources Committee.
Councillor Dammers, being personally interested in the outcome, properly
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declared an interest and abstained from voting leaving ten councillors to vote
on the motion. The minutes record the motion as simply “Carried”. Each page
of the minutes is signed “B A Cooper”.
25.2.4
The following council documents reveal that travel arrangements
were made in March 1990. There is correspondence dated 28 March 1990 to
the Mayor of Delft and the managing director of a golf park in Holland which
establishes that Mr Dammers and Mr Turkington were planning to visit Holland
in late April 1990. An undated itinerary for the party from Jetset Travel
disclosed that Mr Dammers and Mr Turkington were to fly to Amsterdam from
Heathrow Airport on 21 April and return to London enroute for Perth on 26 April
1990. A memorandum dated 29 March 1990 from the Deputy City Treasurer to
the Senior Accountant requesting a cheque to pay Whitfords Jetset Travel,
reflected those arrangements. A memorandum to the City Treasurer from the
Deputy Town Clerk dated 28 March 1990 requested cheques to provide the
members of the travelling party with their daily allowance.
25.2.5
There is no mention in the minutes of the ICL trip to the UK having
been raised at either the Committee meeting on 21 March or the council
meeting on 28 March 1990 apart from confirmation of the minutes of the
previous month’s meetings on 21 and 28 February respectively as a true and
correct record. The party left Perth on 1 April 1990. Members returned at
various times at the end of April and early May. Mr Dammers returned to Perth
on 29 April 1990.
25.3

The Decision to Travel Business Class

25.3.1
The question of which class the party intending to travel to the UK
in April 1990 was to fly was not referred to in the minutes of the meeting of the
Finance and Administrative Resources Committee on 21 February 1990 nor of
the council meeting on 28 February 1990. As I have noted, in his report of
21 February 1990 Mr Robson advised that his cost estimates for the tour were
based on economy air fares. It would appear Mr Robson at that point
considered economy class to be appropriate for a party comprising three staff
members and possibly one, presumably non-mayoral, elected representative.
25.3.2
The decision to send the party business class appears to have
been taken pursuant to the same “policy” that resulted in most of the Sinagra
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party travelling first class. The way in which that decision was taken is
discussed at some length in section 5.4 of the interim report. It is sufficient to
repeat that Mr Cooper, as mayor, and Mr Coffey between them and without
reference to anyone else decided the City of Wanneroo should adopt the policy
of the City of Perth on the matter. Under that policy the mayor and any persons
travelling with him flew first class, councillors and those travelling with them
flew business class and council staff flew economy. Previously the policy had
been for everyone to fly economy class. In reaching and acting upon that
decision, without reference to Council, I found that Mr Coffey and Mr Cooper
acted improperly.
25.3.3
Thus, because Councillor Dammers was travelling to the UK on
the ICL trip the whole party was booked to fly business class, even though
three of the four people travelling were council staff. The Commission has
obtained evidence that upgrading the tickets for all four travellers cost
$8,000.00. Because the decision to alter the previous policy of economy class
travel for all was never authorised and Council did not authorise upgrading the
tickets of this particular party, the $8,000.00 spent on the upgrade was
unauthorised expenditure.
25.4

The Authority for Mr Dammers to Travel at Council Expense

25.4.1
Dr Bradshaw’s letter to the Minister accusing Mr Dammers, inter
alia, of unauthorised travel was dated 28 November 1990. On 12 December
1990 Mr Dammers wrote to the Minister to respond to Dr Bradshaw’s allegation.
On 21 January 1991 the Minister responded to Mr Dammers advising he was
not in a position to comment on whether over expenditure on the trip was
authorised but suggested that the matter could be referred to the Council’s
auditors or legal advisors for clarification of the issues. Mr Dammers then
wrote to the Town Clerk on 24 January 1991 asking that a report on the
question be obtained from the City’s auditors “so that this matter can be cleared
up once and for all”.
25.4.2
On 7 February 1991 Mr G K McHarrie, a partner at Deloitte Ross
Tohmatsu, the Council’s auditors, wrote to the Town Clerk with his opinion “as
to whether or not $8,000.00 incurred by Cr A Dammers on travel to the United
Kingdom to attend a computer course was unauthorised expenditure”.
Mr McHarrie advised he had looked at all the relevant documents, including the

846

Local Government Act 1960 and “(C)ity’s policy notes as they relate to air
travel”. The Commission is not aware of the existence of any Council policy
notes relating to air travel. In any event, Mr McHarrie concluded the
expenditure was not unauthorised. With respect to Mr McHarrie, for the
following reasons I disagree.
25.4.3
As I have noted, when Council purported to authorise
Mr Dammers’ travel to the UK if did not allocate any sum for that purpose.
Mr Robson made it clear in his report that the travel budget had spare funds
available because the pilots’ strike had prevented some people from attending
budgeted conferences during the year. As it turned out an additional $8,000.00
was administratively allowed for Mr Dammers’ fare and expenses before all
fares were upgraded to business class.
25.4.4
As at February 1990 section 547(12) of the Local Government Act
1960 provided as follows”
“(12) If the council makes payment in a financial year from a fund
which payment has not been provided for in the budget
relating to that fund for that year, the payment, unless
authorised by an absolute majority of the council, is
unauthorised expenditure.”
That provision may have caused some confusion because in Circular 526 to all
municipalities dated 28 November 1986, the then Secretary for Local
Government, Dr Michael Wood, clarified the effect of section 547(12) of the
Local Government Act 1960. In that circular Dr Wood emphasised the
importance for Citys of budgeting for expenditure and obtaining authority for
any unbudgeted expenditure as required by the Local Government Act 1960.
He stated “(T)he budget is the financial adjunct to the exercise of legal powers”
and drew a clear distinction between expenditure in excess of budget and
expenditure not budgeted for at all. Dr Wood wrote:
“The requirements of this sub-section only apply to those instances
where a council intends carrying out an activity for which it has
made no provision in the budget. It does not apply to those
instances where a council has made proper provisions in the
budget but is unable to confine its related expenditure within the
estimated amounts because of circumstances over which the
council had no control. ...
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It is important that all councils understand the fundamental
differences between expenditure in excess of the budget and
expenditure which is unauthorised. It is also important for councils
to understand that expenditure must be authorised before it is
incurred and that the authorisation cannot be applied
retrospectively.”
25.4.5
In this case the budget was framed as providing for a number of
conferences and trips. The ICL trip to England was not among them. This was
not a case of a budgeted item costing more than anticipated. It was a new
item. Dr Wood’s circular makes it clear that Council could not approach the
matter on the basis that it had budgeted for travel and since there was unused
money available under the travel budget, authority was not required. There
had been no provision for this particular item of expenditure and proper
authority was required.
25.4.6
The question then arises: was proper Council authority obtained?
Section 654 of the Local Government Act 1960 provides that the minutes of
council meetings which purport to have been confirmed as required by the
Local Government Act 1960 and to record the proceedings of a council meeting
are conclusive proof of those proceedings except to the extent that the contrary
is proved. The minutes of the council meeting of 28 February 1990 record the
motion authorising the expenditure as having been simply “carried”. An
absolute majority was required. Since there were 13 councillors holding office
at the time an absolute majority would have been seven councillors. Since ten
councillors voted on the motion only six were required to pass the motion on a
simple majority. The Commission is aware from its perusal of numerous
minutes of council meetings that generally where a motion is required to be
passed by an absolute majority the notation recording that fact in the minutes is
“carried by an absolute majority”.
25.4.7
I have already expressed a firm view on the inadequacies of
council minute keeping: see paragraphs 5.8.2 et seq of the Interim Report.
This situation is a prime example of the importance of Councils recording the
number and name of councillors who vote for and against a motion.
Consistently with the notation “carried” this motion may have been carried with
seven or more of the ten votes in favour or even unanimously. If that was the
case it was carried by an absolute majority and the subsequent expenditure on
Mr Dammers’ travel and the minor supplementary expenditure on the daily
allowance for the other three travellers was properly authorised. It is, however,
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equally consistent with the notation “carried” for the motion to have been
passed with six votes only in favour, a simple majority only. No witness before
the Commission can say whether the motion was in fact carried with an
absolute majority nor, for that matter, does any witness have an independent
recollection of the meeting.
25.4.8
It has been urged upon me by both Counsel Assisting and
Counsel for Mr Turkington that in this situation the legal “presumption of
regularity” applies. Counsel for Mr Turkington submits that the word “carried”
conveyed no more than “declared to be passed by the presiding officer as
having received the requisite number of votes required”. That being so the
presumption of regularity should apply. That maxim was set out by Pollock CB
in Gibson v. Doeg (1857) 2 H&N 615, 623 as in the following terms:
“It is a maxim of the law of England to give effect to everything
which appears to have been established for a considerable course
of time, and to presume that what has been done was done of right,
and not in wrong.”
25.4.9
I am unable to accept that submission for the following reasons.
The word “carried” does not necessarily carry the meaning ascribed to it by
Counsel. Its meaning depends upon the context in which it is used. Further,
the presumption of regularity can only apply where the evidence as to whether
the action in question was taken regularly is neutral; where it can be said that
“other things are equal”. If there is no evidence on the question then the
tribunal should not assume that things were carried out incorrectly but rather it
should assume they were carried out as they should. That is not the situation
here. In this case the Commission is aware that when a motion is passed by
Council by an absolute majority of councillors that fact is recorded in the
minutes as “carried by an absolute majority”. The normal procedure followed
where a motion is required to be passed with an absolute majority was not
followed in this case. The presumption of regularity does not arise because
there is evidence on the question. According to the normal practice of the
Wanneroo Council and its minute keepers the motion to authorise expenditure
on the ICL trip to England has been recorded as having been passed by a
simple majority.
25.4.10
In the absence of a presumption of regularity the matter must be
decided on the evidence. On the one hand, in support of a finding that the
motion was not passed with an absolute majority, is the normal practice of
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Council. If the notation “carried” was intended to convey what it normally did in
council minutes then it follows that on this occasion councillors and the
administration staff present at the meeting were either unaware of the
requirement for the motion to be passed by an absolute majority or knew but
chose to ignore their legal obligation.
25.4.11
I believe it is true to say that “carried by an absolute majority” is
the correct way to record such a result because it is implicit in a statutory
requirement that a particular class of motion be passed by that proportion of
councillors that compliance should be properly recorded. If the motion was
passed by an absolute majority it follows from that fact, and the general
practice of the Council, that there has been a clerical error in failing to record
the result of the motion correctly. I note on that point that the minutes were
passed as an accurate record at the subsequent meeting of Council. The
Commission has, however, heard evidence of numerous other clerical errors in
the recording or publishing of the minutes of Council and committee meetings
which have survived subsequent scrutiny.
25.4.12
I consider there is insufficient evidence on which I can make a
finding one way or the other. The general practice of the City administration to
correctly record carriage of a resolution by an absolute majority is not, of itself,
sufficient to satisfy me that the record “carried” was not, in this instance, a
clerical error in recording or publishing the minutes. There is no evidence to
support a contrary finding.
25.4.13
I am consequently unable to determine whether or not the City’s
expenditure on the ICL trip was properly authorised by the purported resolution
of Council on 28 February 1990.
25.5

The Trip to Holland

25.5.1
It is clear from the documentation that the decision that
Mr Dammers and Mr Turkington should travel on to Holland after they finished
their business in England was taken well before their departure on 1 April
1990. Mr Dammers said he was told Mr Robson and Mr Field intended to stay
on in the UK after the ICL business was completed to visit relatives. He said he
was asked what he wanted to do and he decided to visit Holland because that
was his birthplace and he wanted “to have a look around”. Mr Dammers said
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this discussion took place two or three weeks after the Council’s resolution on
28 February 1990. He said that a few days after he made that decision he was
approached by Mr Turkington and Mr Robson who asked him whether he would
be interested in visiting some local government sites in Holland on behalf of the
City. Mr Dammers said he agreed to the suggestion because he did not have
relatives to visit and it would give him something to do in Holland.
25.5.2
It appears to have been Mr Turkington’s idea that he should visit
Holland. He told a Commission investigator he had seen a program on
television dealing with golf driving ranges in that country. Mr Turkington said
the City of Wanneroo was looking at recreation facilities, golf driving ranges in
particular, and when he heard Mr Dammers was intending to visit Holland he
thought it would be a good idea if he went too. He said he thought he could
inspect the golf driving range, visit local authorities with Mr Dammers and they
could travel back to Perth with the rest of the party. Mr Turkington said his
other alternative was to wait in London until the other members of the party
were ready to return to Perth. Mr Turkington does not appear to have
considered the obvious and cost effective third alternative of flying back to
Perth alone.
25.5.3
The whole idea of going to Holland to look at golf driving ranges
and visit local authorities appears to have been contrived and unnecessary but
that is not a matter for this Commission. Mr Coffey has suggested that he may
have obtained approval for the excursion to Holland from the mayor, Mr Cooper
and possibly the chairman of the Finance and Administrative Resources
Committee, Mr Michael Rose. Mr Coffey would have been well aware such an
approval was of no value or effect whatever. In any event, Mr Coffey said in his
view such a matter could be dealt with administratively. He said he was
prepared to use his judgment to extend trips for purposes unconnected with the
trip itself if he thought there was a benefit to the City in doing so even if this
had the result that the cost of the extension was unauthorised expenditure in
breach of the Local Government Act 1960. There is no documentary evidence
of any purported approval from the Mayor or Mr Rose.
25.5.4
When Mr Turkington and Mr Dammers returned it was agreed
between them and Mr Coffey that half the cost of the side trip to Holland would
be met by the City leaving them to pay the remaining half themselves. The
moiety met by the City was, in my view, unauthorised expenditure. With respect
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to the costs of the side trip neither Mr Coffey nor Mr Turkington made any
attempt to obtain Council approval, before or after the trip took place, by an
absolute majority, simple majority or otherwise. Council had authorised a trip to
England for a stipulated and well defined purpose. It had not authorised the
expenditure of any ratepayers funds on a trip to Holland, for any purpose.
Mr Coffey simply took it upon himself, because he regarded the side trip in his
judgment to be reasonable, to authorise the expenditure. In doing so he was in
breach of the law.
25.5.5
Furthermore, I find that both Mr Coffey and Mr Turkington would
have been aware they had no power to authorise expenditure on travel
expenses, without reference to Council. In Mr Turkington’s case he benefited
personally from the unauthorised expenditure. As for Mr Coffey, I believe he
was again demonstrating his disdainful disregard for the rules by which he was
constrained whenever it suited him. By purporting to authorise payment of half
the costs of the side trip to Holland both Mr Coffey and Mr Turkington blatantly
and deliberately disregarded the law. In doing so I find that both men acted
improperly.
25.5.6
I note that the only time Council could have lawfully authorised
expenditure on the side trip to Holland was by an absolute majority at its
meeting on 28 March 1990, prior to the departure of the party on 1 April 1990.
No doubt compliance with the requirement would have created practical
difficulties; it is certainly not an acceptable practice to overcome those
difficulties by ignoring the requirement. The Local Government Act 1960 does
not allow for retrospective authorisation of unbudgeted expenditure.
25.5.7
Counsel for Mr Turkington has submitted that I cannot find any
impropriety in the decision by Mr Coffey and Mr Turkington that the City should
pay half the costs of the side-trip because first, it was done in “a completely
sincere and genuine fashion” and secondly, there was no concealment; full
details of the whole trip were subsequently provided to the relevant Committee
and Council. With respect to Counsel, for the reasons I have outlined, in my
view neither of those considerations have any bearing on the propriety of the
purported authorisation.
25.5.8
There is no suggestion in the evidence that Mr Dammers was
aware of any impropriety connected with the funding of his trip to Holland.
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Mr Dammers relied upon the advice he received from Mr Coffey and
Mr Turkington and, in the circumstances, cannot be criticised for doing so.
Dr Bradshaw’s complaint that Mr Dammers was personally responsible for the
unauthorised expenditure is not borne out by the evidence. Further, since
neither Mr Coffey nor Mr Turkington is certain he consulted Mr Cooper and
Mr Rose, neither of those gentlemen can be implicated in the impropriety.
25.6

Travelling Expenses

25.6.1
On 29 March 1990 the City of Wanneroo advanced each of the
travellers $2,000.00 for accommodation, meals and internal travel. The funds
were paid into credit card accounts in the names of the travellers but with a
postal address for the City of Wanneroo. In addition, the travellers were
advanced the sum of $2,100.00 daily allowance, representing $100.00 per day
for 21 days. For the three staff members $1,940.00 of that amount was paid by
ICL. The City paid the whole $2,100.00 to Mr Dammers. The travellers did not
and were not asked to acquit expenditure of the $2,100.00 on their return. The
City examined amounts expended for accommodation, meals and incidentals
and reimbursed the four travellers the amounts calculated, less the $2,000.00
advanced prior to their departure.
25.6.2
I have already commented on the practices and procedures
concerning daily travelling allowances prevailing at the City of Wanneroo at
that time: see section 5.6 in relation to the Sinagra trip. I concluded there that
the policy was in its effect unfair and unevenly applied. The conclusions I
expressed on the question there are equally applicable to the sums advanced
as daily allowance for the ICL trip.
25.7

Summary of Findings

25.7.1
In relation to the matters considered in this chapter I record the
following findings:
(a)

There is insufficient evidence on which to base any conclusion on
whether the expenditure by the Wanneroo Council on
Mr Dammers’ trip to England in April 1990 was properly
authorised.
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(b)

Council expenditure on half the cost of Mr Dammers’ and
Mr Turkington’s side-trip to Holland after they had visited England
was not properly authorised.

(c)

Mr Coffey and Mr Turkington purported to authorise the
expenditure on the side-trip to Holland in the knowledge that such
authorisation was ineffective. In doing so they both acted
improperly.

(d)

There is no evidence of any impropriety on the part of
Mr Dammers in connection with his trip to England and Holland in
April 1990.
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26.1

Introduction

26.1.1
In sections 3.2 and 3.3 of the Interim Report of this Commission, I
described an investigation of then Detective Sergeant Wayde Smith by the
police Internal Affairs Unit, codenamed Operation Mudguard. The officer in
charge of that investigation, Detective Inspector Donald McLeod, gave
evidence that in early May 1990, as part of his investigation, he obtained
authority to insert two listening devices; one into the mayoral office at the
Wanneroo City Council Centre and the other into Mr Smith’s home at 15B
Courageous Place, Ocean Reef. Authorities pursuant to the Listening Devices
Act 1978 were duly obtained and a listening device was inserted into 15B
Courageous Place on 5 May 1990. The nature and history of the surveillance
that followed is set out in sections 3.2 and 3.3 of the Interim Report.
26.1.2
According to Mr McLeod, Operation Mudguard was wound up in
1991. He said the tapes and monitoring sheets were destroyed on 5 June
1991. Mr McLeod certified, wrongly as it turned out, that all transcriptions had
been destroyed. He had in fact retained an A4 notebook in which he had
handwritten transcript and other notations concerning the investigation as it
progressed. He said he did not want to destroy the notebook because it
contained material other than transcription he wished to retain. All this activity
is canvassed in some detail in chapter 3 of the Interim Report.
26.1.3
Mr McLeod’s notebook contained, inter alia, transcribed notes of a
number of conversations which appeared to relate to a contentious rezoning
application by Mr Victor Parin which was at that time before the Wanneroo
Council. When read together, those conversations conveyed an impression
that Dr Bradshaw, Mr Smith and the City of Wanneroo Public Relations Officer,
Miss Alexandra Davidson, may well have been closely involved in promoting
Mr Parin’s interests in relation to his rezoning application. The Commission
has investigated the circumstances and extent of that involvement. The
investigation also involved the Commission in consideration of whether the
conduct of Dr Bradshaw, Mr Smith, Miss Davidson or Mr Parin or any of them,
involved any element of impropriety or corruption in the context of the rezoning
application.
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26.1.4
The Commission has investigated this matter pursuant to items
1 (c), (d) and (j) of the terms of reference.
26.2

Mr Parin’s Rezoning Application

26.2.1
From 1965 Mr Parin had operated a panel beating business from
lot 327 Wanneroo Road, Greenwood. Lot 327 was one of a number of
contiguous lots which, in 1990, had been in Mr Parin’s family for 75 years.
When the Wanneroo Town Planning Scheme No 1 was introduced in
Mr Parin’s panel beating business was a non-conforming use. There was a
dispute between the Council and Mr Parin as to the extent of that nonconforming use, namely whether it was confined to lot 327 or applied also to
two contiguous lots owned by Mr Parin’s mother as well. As the surrounding
land became more and more urbanised, the panel beating business became
more and more of an eyesore and subject to increasing criticism from
neighbouring landowners. By 1985, the Shire of Wanneroo was under
considerable pressure from ratepayers to take action to deal with the problem.
26.2.2
A report to the Town Planning Committee dated 12 June 1985
from the Acting Shire Planner, Mr Aiton Sheppard, sets out the history of the
matter to that point. Mr Sheppard expressed the view that the non-conforming
use rights attaching to lot 327 confined Council’s alternative remedies to three;
namely, purchase of the land with compensation for closure of the panel works,
approve/refuse development applications under non-conforming use right
provisions or “rezone the land to a more acceptable non-conforming use”.
Council had seen the only satisfactory solution to be a rezoning for a less
detrimental use. Unfortunately, two town planning scheme amendments which
attempted to achieve that end were rejected by the Minister for Planning.
Council resolved to confine Mr Parin closely to his non-conforming use of lot
327 only and to require him to demolish an unauthorised structure on the
boundary of two contiguous lots. Mr Parin was also required to operate in
accordance with the Scheme’s provisions as to amenity so that no nuisance
was caused. Council staff were not satisfied with Mr Parin’s response to these
requirements and the City Planner eventually recommended to the Town
Planning Committee, in effect, that if he refused to comply, legal action be
initiated. In December 1985, Council resolved to defer the matter to enable
councillors and council staff to negotiate with Mr Parin.
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26.2.3
In the years that followed up until 1990, Mr Parin submitted a
number of applications to rezone lot 327 and the surrounding lots, for various
uses and in various configurations. Council was prepared to consider a
rezoning of lot 327 if the remainder of the surrounding land was developed for
residential use. At one point in 1987, the City Planner advised Council that
Mr Parin’s non-conforming use of lot 327 had been extinguished because the
business had ceased operating for a period of six months. Mr Parin then
lodged another, comprehensive, application to develop eight lots, including lot
327. That application was withdrawn. Mr Parin then lodged another in which
he proposed a commercial development of a number of the Parin family lots.
26.2.4
The Parin family land was situated between Wanneroo Road to
the west and Smallman Crescent to the east. The latest proposal provided for
development on the western, Wanneroo Road, side leaving a buffer between
the commercial buildings and the residential lots to the east of Smallman
Crescent. Council initially approved the proposal and initiated Town Planning
Scheme Amendment No 426 for submission to the Minister for Planning. The
State Planning Commission refused to approve a rezoning of such a large area
to a non-residential use but was prepared to consider a smaller development.
On 18 January 1990, Mr Parin advised the Council that he was prepared to
accept the reduced area to be rezoned as a special zone allowing for restricted
commercial development as showrooms. At its meeting on 28 February ,1990
Council resolved to modify Amendment No 426 and resubmit the amendment to
the Department of Planning and Urban Development for approval to advertise.
26.3

Opposition to Mr Parin’s Proposal

26.3.1
It was during the period of advertising for Amendment No 426 that
a number of surrounding residents became concerned about the proposed
development. Mr Warwick Liddell was one of the leading opponents of the
amendment, having opposed Mr Parin’s development plans from as early as
1984. Mr Liddell told the Commission that a letter was sent out to all
neighbouring residents and a meeting was held on 16 July 1990. At that
meeting an action group was formed and Mr Liddell was appointed its
spokesman. The group organised a petition to oppose the amendment which
was distributed widely to councillors, parliamentarians and government
departments. The copy formally received by the Wanneroo Council on
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22 August 1990 was said to have 95 signatures attached, though advice had
been received that 11 signatories had requested their objection be withdrawn.
26.3.2
According to Mr Liddell the action group decided he should
approach the East Greenwood Primary School Parents and Citizens
Association because of its concerns about the potential traffic problems and
problems for children in the area that might arise from Mr Parin’s development.
Mr Liddell said he contacted the president of the P & C, Mrs Diane Oliver, and
arranged to address a special meeting of the association called for the
purpose, on 7 August 1990. Minutes of the meeting disclose that the
association resolved to write to the Council objecting to the proposed
development on a number of stated grounds. The decision was shortly
thereafter publicised in the Association’s next newsletter and parents urged to
view the plans for the development at the school office or contact Mr Liddell.
Parents were advised that objection forms could be obtained from the school or
from Mr Liddell and must be submitted by 17 August 1990. Mrs Oliver’s
evidence as to these matters is essentially to the same effect.
26.3.3
Mrs Oliver said that after the newsletter went out someone
telephoned her and told her the item concerning the Parin application was not
correct. She recalled the person saying he was a friend of Mr Parin and that he
spoke with an Italian accent. Mrs Oliver said she later spoke to Mr Parin about
the newsletter and they agreed it would be appropriate to allow him to put his
side of the story. The possibility of a public meeting was raised but Mrs Oliver
does not remember whose suggestion it was. Mrs Oliver said she and Mr Parin
agreed someone from the Council should be included to explain the Council’s
viewpoint and that Mr Parin would arrange for a representative to attend the
meeting. She said she agreed to contact Mr Liddell and did so but she did not
invite Mr Smith or Miss Davidson to the meeting. Mrs Oliver’s recollection was
assisted by diary notes she made at the time.
26.3.4
Mr Liddell said he became aware there was to be a public meeting
on 14 August 1990 when Mrs Oliver came to see him. He said Mrs Oliver told
him Mr Parin had spoken to her and said he was not happy with the newsletter
calling for objections nor about the accuracy of some of the statements as to
the grounds for objecting.
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26.3.5
Mr Liddell said that before the public meeting was held Mr Smith
or Miss Davidson arranged to meet with him and members of the action group.
He said a meeting took place at his home on 12 August 1990. He said he
believed Mr Smith and Miss Davidson had come to meet with the objectors to
listen to them, to provide support and go back to Council to help them.
Mr Liddell said they brought with them an architect’s impression of the
development. He said they told the group that the Parin development proposal
was a good deal, it was better than what was there already and they would be
better off supporting it and keeping control of the situation. Mr Liddell said he
gained the impression that Mr Smith and Miss Davidson were happy with the
Parin proposal and were trying to persuade the group not to object to it. Under
cross-examination Mr Liddell went further and said he thought they were
lobbying for Mr Parin.
26.3.6
Mr Liddell recalls the public meeting on 14 August 1990 and that it
was chaired by Mrs Oliver. He said Mr Smith and Miss Davidson were there as
representatives of the Council. Mr Liddell said Mr Parin spoke and then
Mr Smith took over and asked Mr Parin to leave while the meeting discussed
the matter in his absence. He said he was surprised that Mr Parin did not seem
disappointed about leaving. Mr Liddell recalls Mr Smith telling the meeting that
if they were not happy with their name on the petition that had been circulated
they could have it withdrawn. He said Mr Smith discussed the pros and cons of
the development proposal in much the same way he had at the meeting on
12 August 1990. Mr Liddell said Mr Smith referred to the architect’s impression
and said the proposal was better than what was presently there. He recalled
Miss Davidson answered a couple of questions but could not state precisely
what they concerned.
26.3.7
Mrs Oliver recalls chairing the meeting from a head table, with
herself, Mr Liddell, Mr Parin, Mr Smith and Miss Davidson sitting there. She
recalls the purpose of the meeting being to obtain information, not to make
decisions. Mrs Oliver remembers some discussion about Mr Parin leaving the
meeting but did not recall him actually leaving. She said Miss Davidson read
something like an extract from the town planning scheme but did not recall
Mr Smith saying much. Mrs Oliver had a vague recollection the meeting was
told that if people wanted to remove their names from the petition they could do
so but could not recall whether Mr Smith or Miss Davidson said anything about
that matter. According to Mrs Oliver the choice put to the meeting was either to
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keep the panel beating works or to allow the redevelopment. She understood
from the information given to the meeting that the land would not revert to
residential use and that while he was alive Mr Parin could keep the site as a
panel beating works. She did not recall there being any doubt expressed about
that nor any discussion about the possibility of resolving the matter by court
action.
26.3.8
Mrs Oliver did not form the impression that Miss Davidson or
Mr Smith were indicating support for Mr Parin’s proposal. She did not believe
either of them did or said anything improper. Mrs Oliver was a clear,
impressive witness, though her recollection of detail was understandably
patchy.
26.3.9
Mrs Laurin Lang said she lived in Smallman Crescent, three
houses down from the Parin land, at the time. She said she was a member of
the resident’s action group opposing the development. Mrs Lang attended the
meeting of 14 August 1990 and later wrote out a note of a question she
attempted to ask at a special electors meeting organised by the City, on 24
September 1990. Mrs Lang had recorded in her note that she intended to ask
Mr Smith and Miss Davidson “if they felt Parin’s opening speech on 14th Aug
was intimidating and scaremongering to the ratepayers who attended that
meeting” but said she was prevented from doing so at the meeting. Mrs Lang’s
handwritten note continued:
“To refresh your memory I believe he said - During ‘85 issue a
ratepayer made allegations against himself and the police
investigated and found that false allegations were made. And
Mr Parin had that person charged. ... Now to me and quite a few
of the ratepayers I spoke to, I believe he was warning us to back off
and change our minds. As far as I am concerned it is intimidation.”
Since no-one else who attended the meeting reported feeling intimidated by
what Mr Parin had to say about the incident in 1985, it appears Mrs Lang may
have misinterpreted Mr Parin’s words. Under cross-examination, it was put to
Mrs Lang that at the meeting Mr Parin had done no more than explain that in
1985 he had been investigated by the CIB at the instigation of Mr Keith Pearce
and that following that investigation he had been vindicated. Mrs Lang agreed
that Mr Parin may have said something similar to that.
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26.3.10
Mrs Lang said Mr Smith told the meeting he was representing the
public or ratepayers but she formed the impression he was not on the side of
the objectors. She said he kept telling the group their best option was to
accept the development and he told the meeting they would be stuck with the
panel works if they did not support the rezoning. Mrs Lang said she did not
recall a suggestion being made about removing names from the petition.
26.3.11
Mr Smith said the Parin matter arose fairly soon after he was
elected a councillor for the south ward. He recalls being telephoned, he
thought by one of the mayor’s staff, to advise him that Mr Parin wanted to meet
the south ward councillors. He said he attended a restaurant in Northbridge
which could have been Botticelli’s and recalls Dr Bradshaw and Miss Davidson
arriving fairly soon after. Mr Smith said that apart from idle chatter the subject
of discussion was Mr Parin’s rezoning. He said Mr Parin explained to the group
what he wanted to do. Mr Smith said he did not know why Miss Davidson was
asked to the lunch.
26.3.12
Mr Smith recalled the public meeting at the East Greenwood
Primary School. He remembers speaking to Miss Davidson about coming to
the meeting and asking her to obtain some information for him concerning nonconforming use rights and something to do with lots or lot sizes. Mr Smith said
he believed he became aware of the meeting from Mrs Oliver but it could have
been Mr Liddell or Mr Parin who contacted him. He said he was asked to
attend because there may have been some questions regarding Council and
issues arising concerning non-conforming use rights. Mr Smith said that at the
time the Council was being criticised for not being interested in people’s
concerns and the integrity of Council was under attack. He believed the public
relations officer could become involved because the planning department staff
were not available.
26.3.13
Mr Smith said he was unbiased about the issue and that he was
representing the residents of the area, which of course included Mr Parin. He
believed Miss Davidson’s position was to represent the Council’s interests. He
could not recall whether Mr Parin spoke to the meeting but remembers
answering a couple of questions himself and Miss Davidson reading from a
document concerning non-conforming use rights. Mr Smith said he may have
expressed an opinion to the meeting about Mr Parin’s non-conforming use
rights but could not recollect doing so. He said his understanding was that
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Mr Parin did have non-conforming use rights and, unless they were challenged
legally, they would continue. He said he did not believe Miss Davidson
expressed any opinion and did no more than read out the non-conforming use
rights provisions from the Town Planning Scheme. Mr Smith did not recall
Mr Parin leaving the meeting at any time. He disputed that he said people
could contact him about having their names removed from the petition but said
he may have said people could contact him if they changed their minds one
way or the other.
26.3.14
Mr Smith agreed he went to Mr Liddell’s home on 12 August 1990,
possibly with Miss Davidson. He could not recall how he came to go to the
meeting or what happened there. Mr Smith said he would not have tried to
persuade Mr Liddell or others to look favourably on Mr Parin’s application but
had no recollection of what he did.
26.3.15
When Mr Smith first gave evidence, before Mr McLeod told the
Commission about the taped conversations, he said he could not recall getting
together with Mr Parin and Miss Davidson prior to the meeting on 14 August
1990. He said he never attempted to coach or assist Mr Parin in his dealing
with the public meeting or with Council. Mr Smith said he was unaware of
Miss Davidson ever giving Mr Parin such advice or assistance. He said that,
prior to the meeting, he did not consider the rezoning a fait accompli. Mr Smith
said Miss Davidson had been to his home a couple of times but he did not think
she ever went there to discuss Mr Parin’s application. He said he was not
aware of Dr Bradshaw giving her any instructions to assist prior to his
departure overseas on 10 August 1990.
26.3.16
When Miss Davidson first gave evidence, before Mr McLeod, she
said that one of her roles as public relations officer was to work closely with the
mayor. She agreed she had socialised with Dr Bradshaw but believed that was
after she had left the City. She said the first she heard of the Parin matter was
when, on the Friday before Sunday 12 August 1990, she was asked by the
deputy City Planner, Mr Aiton Sheppard, to hand a memorandum to Mr Smith.
Miss Davidson agreed that she attended a lunch with Mr Parin at Botticelli’s
restaurant but said she could not recall Mr Parin’s application being discussed
at the lunch. She recalls attending the meeting at Mr Liddell’s home on
12 August 1990 and was fairly sure Mr Smith had asked her to accompany him
when she attended a hockey match presentation with him that same day.
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26.3.17
Miss Davidson said she went to the public meeting on 14 August
1990 to show residents that the Council did listen to their concerns. She said
she did not recall meeting with Mr Parin between the 12 August 1990 meeting
at the Liddell’s home and the public meeting on 14 August 1990. Miss
Davidson said she may have spoken to him by telephone but did not recall
actually meeting him. She then gave the following answers:
“Do you remember any occasion before 14 August having a
meeting with Mr Smith and Mr Parin - sorry, before the public
meeting on the evening of 14 August?---No, I don't recall that at all.
Do you recall any meeting with Mr Smith and Mr Parin at
Mr Smith's house in Courageous Place, Ocean Reef? ---Absolutely
not.
Is that a firm no?---It's a very firm no.
Did you at any stage ever give Mr Parin any coaching as to how to
handle that public meeting?---No, I didn't.
To your knowledge did Mr Smith ever give Mr Parin any coaching
as to how to handle that meeting?---No.”
Miss Davidson said she had no understanding of Council procedures regarding
anything to do with town planning and would, therefore, have been absolutely
useless as a coach to Mr Parin. Miss Davidson said she did not tell
Dr Bradshaw that Mr Smith had asked Mr Parin to organise a public meeting.
26.3.18
Mr Parin said he had known Dr Bradshaw for about 20 years and
regarded him as a friend. He said they had a councillor-ratepayer relationship.
Mr Parin said he had given Dr Bradshaw some non-monetary assistance with
his election campaigns but had not socialised with him except at Council and
civic functions. He said he first met Mr Smith at the lunch at Botticelli’s
restaurant in late July or early August 1990 and had not been in any way
involved in Mr Smith’s election campaign in May 1990. Mr Parin said the lunch
was not so much to discuss his rezoning application but to discuss what he
regarded as the mischievous and misleading information concerning the
application being circulated by residents in the area. He agreed he had paid
for the lunch.
26.3.19
Mr Parin said that about four or five days after the lunch at
Botticelli’s a neighbour told him about the newsletter from the East Greenwood
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Primary School P & C Association. He said that when he read it he was
annoyed and thought it was very misleading. Mr Parin said he then contacted
Mrs Oliver to tell her he thought calling for objections only was biased. He said
Mrs Oliver agreed that was fair comment. He could not recall whether it was he
or she who suggested calling a public meeting but said they both agreed it
should happen quickly before the closing date for public comment. Mr Parin
agreed that at the lunch at Botticelli’s there had been a general discussion
about having a public meeting and he recalled Dr Bradshaw being strongly
against the idea.
26.3.20
Mr Parin said that Mr Smith told him on the night of the public
meeting he had been canvassed by residents and that he had attended a
meeting at the Liddell’s on the previous Sunday night. He said he could not
recall giving Mr Smith any plans or architectural drawings in the interim period
since the lunch. Mr Parin also said he had no contact with Miss Davidson
between the lunch and the public meeting on 14 August 1990. He would not
concede there was any possibility that he had met with either Mr Smith or
Miss Davidson prior to the public meeting. Mr Parin disputed a suggestion that
Mr Smith may have asked him to organise the public meeting. When it was put
to him directly, Mr Parin said there was no meeting between himself,
Miss Davidson and Mr Smith prior to the meeting on 14 August 1990 and
neither Mr Smith nor Miss Davidson were involved in providing him with any
assistance to overcome residents’ objections to his rezoning application.
Mr Parin said he was not asked to leave the meeting on 14 August 1990. That
had occurred at a public meeting he attended in 1985.
26.3.21
I note the discrepancy between the evidence of Mrs Oliver, whose
evidence I accept and which is supported by her diary entry, and Mr Parin on
this point. Mrs Oliver said she and Mr Parin agreed he would organise City of
Wanneroo representatives to attend the meeting. I note also the evidence of
Mrs Odelle Davidson (“Odelle”), who in August 1990 was the publicity officer
for the City of Wanneroo. In that position she worked in close proximity to Miss
Alexandra Davidson (“Alexandra”). Odelle said she became aware that
Alexandra was receiving a number of telephone calls from Mr Parin shortly
after Alexandra began work at the City, in June 1990. She said she believed
the telephone calls started to happen before she, Odelle, went on leave in July
and continued after her return to work in late July/early August 1990. She said
she picked up Alexandra’s telephone a number of times and spoke to Mr Parin.
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She said Mr Parin made no secret of the fact that it was him calling for
Alexandra. Odelle also recalls Alexandra receiving a bunch of flowers, with a
card, from Mr Parin on one occasion. Mr Parin emphatically denies he ever
sent flowers to Alexandra. Odelle also recalls Alexandra receiving a bunch of
flowers from Mr Smith. Odelle said Alexandra appeared to take a particular
interest in the Parin matter. She said they discussed it and she advised
Alexandra “not to get involved with it because it wasn’t our role ... it was a
political matter and we, as council staff, did not get involved in the politics of
councillors”. Odelle said she did not think her advice was taken.
26.3.22
I have no reason to doubt the evidence of Odelle on the point.
Her recollection was clear and as detailed as could reasonably be expected
after approximately six years. I accept that Mr Parin telephoned Alexandra on
a number of occasions in July and August 1990 and that both he and Mr Smith
sent her flowers on one occasion.
26.4

The Tape Recorded Conversations

26.4.1
The admission into evidence of the part transcripts and notations
recorded by Mr McLeod was most strenuously resisted by Dr Bradshaw and
counsel for each of Mr Parin and Miss Davidson. The Commission was
informed that Counsel for Mr Parin and for Miss Davidson had even made an
application to the Supreme Court for an injunction to restrain the Commission
from admitting the evidence. After the transcripts and notes were received into
evidence, Mr McLeod was cross-examined for many hours over three days,
principally in relation to his motives, methodology and integrity. At the end of
the day his applications for authority to insert the listening devices and his
previously freely admitted errors in retaining the notebook containing
handwritten transcript and wrongly certifying that all transcription had been
destroyed were thoroughly ventilated.
26.4.2
I do not propose to canvass the areas covered in the
comprehensive cross-examination of Mr McLeod because, in my view, most of
it was irrelevant. It is well established that a Royal Commission is not bound by
the rules of evidence and section 7 of the Royal Commissions Act 1968
provides that it may inform itself in whatever manner it thinks fit. The fact that
evidence might be held by a court of law, in the exercise of its discretion to
exclude evidence under the principle enunciated in Bunning v. Cross (1978)
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141 CLR 54, to be inadmissible because it has been illegally obtained or
retained, does not prevent this Commission from admitting that evidence and
taking it fully into account to the extent that it is probative of the truth.
26.4.3
For obvious reasons, while this Commission is not bound by the
rules of evidence binding on courts, in general it has deviated from those rules
with some caution. In most cases, the requirements have developed into rules
of evidence for good reason. However, where the objection to the admissibility
of evidence relates to the manner in which it was obtained, if the evidence is
potentially of value to the Commission I can see no grounds of policy or
fairness which would persuade me to exclude it. Certainly, Counsel was
unable to refer me to any such grounds, other than the practice of the courts
itself. It was submitted by Dr Bradshaw and Counsel for Mr Parin and Miss
Davidson that Mr McLeod’s notes were obtained and retained illegally. Even if
that were true it would not affect my view as to their admissibility. As an
administrative, inquisitorial, fact-finding tribunal, a Royal Commission would be
severely restricted if it was hampered by such considerations.
26.4.4
In making that observation I do not wish to convey that I accept
the submission of Dr Bradshaw and Counsel that the recordings transcribed by
Mr McLeod were illegally obtained. While Mr McLeod’s retention of his notes
may have, strictly, been in contravention of the Listening Devices Act, I do not
accept that the recordings were illegally obtained in the first place. As to
Mr McLeod’s retention of the notebook, I appreciate the situation which
Mr McLeod faced when he realised the notebook contained material that would
be of interest to this Royal Commission. To destroy that evidence would clearly
be unethical and unprofessional. To come forward with it he must necessarily
disclose his breach of the Act by retaining the transcriptions, having certified to
their destruction. As I noted in paragraph 3.2.4 of the Interim Report, I consider
Mr McLeod’s initial error to have been essentially clerical and not deserving of
serious censure.
26.4.5
Mr McLeod’s method of taking, transcribing and subsequently
dealing with the recordings taken from the listening devices is set out in
paragraphs 3.2.7 and 3.2.8 of the Interim Report. He said that on 20 August
1990 he listened to a tape, labelled C98, which was a conversation recorded
from the listening device in 15B Courageous Place. Mr McLeod said the
conversation had taken place before 16 August 1990 because he began taking
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notes from side B of the tape at a point flagged for surveillance staff for his
attention, which was done on 16 August 1990. He said he believed the
conversation recorded took place during working hours. Mr McLeod said that
later, on 20 August 1990, he listened to the entire tape and handwrote a part
transcription of the conversation recorded. Parts of the conversation he
recorded verbatim but for others he made a note of the topic being discussed,
without making a detailed transcription. A typed copy of Mr McLeod’s
handwritten transcription and notes is annexed to this report as Annexure 7.
26.4.6
Mr McLeod said he believed there were four people present
during the conversation recorded. He said he identified three of those people
as Miss Davidson, Mr Smith and Mr Parin. Mr McLeod believed the fourth
person was another detective but could not be certain. He said he identified
Miss Davidson because she was referred to as Alexandra in the course of the
conversation and also because he believed there were introductions when she
arrived. Mr McLeod said he identified Mr Parin because his name was used in
the course of the conversation. He said he had no doubt Miss Davidson and
Mr Smith were involved in the conversation. Mr McLeod said that by that time
he had listened to many tapes recording Mr Smith speaking and he was by
then familiar with his voice. Mr McLeod said Mr Smith was present during the
conversation between Mr Parin and Miss Davidson.
26.4.7
Mr McLeod said that after making his part transcription and notes
of tape C98 he sought advice from the Crown Law Department as to whether
the recording disclosed the commission of any criminal office. He said he
sought that advice on 22 August 1990, two days after listening to the tape and
making his transcriptions and notes. Mr McLeod said he was advised by
Crown Counsel, Ms Narelle Maxwell, that the tape itself did not disclose any
criminal activity.
26.4.8
Mr McLeod said his transcription of the tape was as accurate as
he could make it. He said he did playbacks of the tape to check that he had
transcribed it correctly and believed he had caught the tenor of the meeting.
He would not accept the suggestion that Mr Parin could have been speaking
through a conference telephone speaker and said that he would have picked
up a different resonance if such a facility was being used. Mr McLeod said
Mr Parin spoke in low tones and mumbled. He agreed he had some
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background knowledge of the Parin rezoning issue at the time he was making
the transcription.
26.4.9
At one point Mr McLeod admitted he had contradicted himself as
to how he knew to write the letter P for Mr Parin. He told Counsel for Mr Parin
he knew it was Mr Parin speaking from introductions recorded, when the name
Parin was mentioned. It was then pointed out to him that he had previously told
the Commission that he had only later ascertained that Mr Parin was a party to
the conversation. Mr McLeod said that by later he meant later in the
conversation but agreed he was hazy on the point and that there was a
contradiction in his evidence.
There were a number of such minor
discrepancies in the evidence of Mr McLeod. In my opinion they are explicable
by the lapse of time, the extent of detail he was asked to recall, the number of
times the same matters were put to him and the length of his crossexamination. I do not accept the submission that such errors demonstrate bias
or malice on the part of Mr McLeod.
26.4.10
A number of other typed up versions of notes and part
transcriptions made by Mr McLeod were also taken into evidence. The most
significant of those is the transcript of a recording of a conversation between
Miss Davidson and Dr Bradshaw made on 13 September 1990, after
Dr Bradshaw had returned from overseas. A copy of the typed version is also
annexed to this volume, as Annexure 8. Typed versions of Mr McLeod’s
handwritten transcript and notes of a conversation between the deputy mayor,
Mr Graeme Major, and Miss Davidson, recorded on 21 August 1990 and
another, recorded on 22 August 1990, between Mr Major, Mr Smith and
Miss Davidson were also admitted into evidence.
26.4.11
As to the conversations involving Mr Major, Mr McLeod said that
Mr Major, having previously assisted him in inserting the listening device in the
mayor’s office, asked his advice concerning an interview he was to have with
Miss Davidson and, in particular, whether he could lawfully tape the
conversation to protect himself. Mr McLeod said he believed, as did his senior
officers, that the Listening Devices Act did not apply where the person doing
the recording was also a party to the conversation recorded and he so advised
Mr Major. He said Mr Major did not have the equipment to record the interview
and asked to borrow a tape recorder. Mr McLeod said he agreed and
“provided a good tape deck for him to use”. Mr Major, on the other hand, said
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Mr McLeod asked him to interview Miss Davidson and to tape the conversation.
When Mr McLeod’s evidence on the point was put to him he said:
“I couldn’t see why I would consider even asking him. It wouldn’t
have crossed my mind. ... I wouldn’t have had a conversation with
Miss Davidson unless I had been asked to have it.”
Mr Major did say he could not recall Mr McLeod making the approach he said
was made.
26.4.12
On other evidence there was, in fact, every reason why Mr Major
would have wanted to interview Miss Davidson and to have the protection of a
recording of the conversation. At some point prior to 21 August 1990, the
chairman of the Public Relations Committee, Mr William Marwick, had written to
the Acting town Clerk, Mr Robson, to relay a complaint he had received from
Mr Liddell concerning the participation of Miss Davidson and Mr Smith in the
public meeting on 14 August. In his letter Mr Marwick said, amongst other
things, that Mr Liddell had told him Ms Davidson gave the meeting town
planning advice on non-conforming rights, that residents were invited to
withdraw their names from the petition and that Miss Davidson and Mr Smith
offered to take the petition to the homes of any petitioner wishing to do so.
Mr Marwick then stated “(I)f Mr Liddell’s comments are correct I am concerned
that the public relations department is taking a very involved and biased stand
on a contentious town planning issue”.
Mr Robson said that on receipt of Mr Marwick’s letter he asked Miss Davidson
for a report on the matters raised. On receipt of that report, which is in
evidence and dated 20 August 1990, and after discussions with other people
involved, Mr Robson sent a confidential memorandum, dated 21 August 1990,
to the Deputy Mayor, Mr Major. Mr Robson attached a copy of Mr Marwick’s
letter to his memorandum and set out the steps he had taken to ascertain the
true position. He noted that “(T)he Public Relations Officer has advised she
attended the meeting at the request of Councillor Smith and under instruction
of the Mayor, with the full cognisance of both myself and the Deputy City
Planner”. Mr Robson denied he was aware that Miss Davidson was to attend
the meeting. He concluded his memorandum to Mr Major with “(T)he issues
raised are sensitive and in view of Councillor involvement, I refer this report to
you for direction ...”.
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26.4.13
It is clear from the recording of the conversation taken by
Mr Major that, amongst other things, Miss Davidson was being called upon to
explain the circumstances surrounding her participation in the public meeting
on 14 August 1990. It follows that, contrary to his evidence, Mr Major had
every reason to have the conversation he did with Miss Davidson on 21 August
1990. He also had every reason to be concerned that he may need an
accurate record of what was said in the course of the interview. The transcript
of the other recording made by Mr Major discloses that the day after his
interview with Miss Davidson, on 22 August 1990, Mr Smith and Miss Davidson
visited Mr Major and threatened him with legal action arising out of his
conversation with Miss Davidson the day before. I note also that Mr McLeod
already had a listening device in the mayor’s office, for police purposes. He did
not need another tape recording of the interview.
26.4.14
I consequently prefer the evidence of Mr McLeod to the effect that
Mr Major sought his advice as to the legality of him recording the conversation
and asked to borrow the equipment to enable him to tape record his impending
interview with Miss Davidson. I reject the submission by Counsel for Mr Parin
that the conflict in the evidence detracts from the credibility of Mr McLeod.
26.4.15
After Mr McLeod had given his evidence, Miss Davidson was
recalled. She then recalled that she had met with Mr Smith after the meeting of
14 August 1990, concerning the report she had to write to the acting Town
Clerk. Miss Davidson said she did not know where that meeting was; it could
have been held at Mr Smith’s house. She said the meeting was for her to
advise Mr Smith that her boss had told her to document her involvement.
During that discussion Miss Davidson said she probably discussed the Parin
issue generally with Mr Smith. She said it was even possible that Mr Parin
rang and spoke to them on the speaker phone during which time it was also
possible that the issues surrounding the Parin rezoning were discussed. This
evidence was in marked contrast to Miss Davidson’s first appearance when she
categorically denied that she had ever met with Mr Smith at his home to
discuss the Parin rezoning.
26.4.16
Miss Davidson did maintain that neither she nor, to her
knowledge, Mr Smith, coached Mr Parin prior to the meeting on 14 August
1990. She still said she did not give Mr Parin any assistance nor give him any
advice as to how to handle the public meeting. She also continued to maintain
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that she had no recollection of Mr Smith advising or assisting Mr Parin with
respect to the public meeting or of Dr Bradshaw giving her any instructions to
assist Mr Parin before he left on his trip to Sinagra. She also maintained her
evidence that she never told Mr Parin that he could rest assured that the
rezoning would go through, that it was a fait accompli or that it was virtually
guaranteed. She still denied she ever said the last words recorded on tape
C98, “(L)ook, I have no reservations of anything I’m doing for you - nothing can
ever happen to me. The only thing that can ever happen is someone can work
out that the Mayor has told me to do this”. Miss Davidson alleged that
Mr McLeod had fabricated that part of the evidence.
26.4.17
When Miss Davidson was questioned about Mr McLeod’s
transcriptions she conceded she could recall parts of the transcription in
conversation between Mr Parin and herself. In particular, she recalled a
reference to her father. While conceding she may have had a conversation
with Mr Parin which dealt with some of the matters contained in the transcript of
tape C98, Annexure 7, she believed any such conversation was from her office.
Miss Davidson disputed that the transcription recorded a conversation between
herself, Mr Parin and Mr Smith at Mr Smith’s house. She could recall a
meeting at Mr Smith’s home at which another detective was present. She said
that meeting concerned a community police car but the Parin matter may have
been discussed. She could not remember Mr Parin ringing up during that
meeting.
26.4.18
In general, there were a number of parts of the transcript
Miss Davidson recognised as familiar, but she believed Mr McLeod had
constructed the document from a series of conversations. She expressed the
following opinion on the transcript:
“This purports to be a meeting between four people. I'm saying that
some of this conversation is correct. However, some of this
conversation, to my recollection, was a one to one conversation. I
can't see how words from a one to one conversation can be
repeated at a meeting between four people. That, to me, sir, is a
fabrication.”
It follows from that evidence that Miss Davidson must have been at Mr Smith’s
house or in the mayor’s office when that one on one conversation involving
herself, was recorded.
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26.4.19
Miss Davidson did not dispute the accuracy of the transcript of her
conversation with Dr Bradshaw on 13 September 1990. She also believed the
transcript of her conversation with Mr Major was accurate to the extent it had
been transcribed and pointed to its contents to establish that she was not
partial in the matter of the Parin rezoning. I do not accept that the transcript
has that effect. Miss Davidson was there answering to Mr Major some of the
same allegations being put to her in the Commission. She cannot point to her
denials to Mr Major to prove the truth of her denials to the Commission.
26.4.20
There is one discrepancy between those two transcripts. In her
conversation with Dr Bradshaw, Annexure 8 , Miss Davidson said that Mr Smith
had asked Mr Parin to organise a meeting and Mr Parin had organised it
through the president of the P & C. To Mr Major, Miss Davidson said that the
president of the P & C organised the meeting and asked Mr Smith to attend.
She told the Commission she was not telling the truth to Dr Bradshaw. I
believe the reverse to be the case. There was no reason for Miss Davidson to
minimise the involvement of Mr Smith to Dr Bradshaw. On the other hand,
Mr Major was questioning Miss Davidson concerning Mr Marwick’s allegation
that she may have been involved in Mr Parin’s rezoning application to an
inappropriate extent, in the company of Mr Smith.
26.4.21
There were other discrepancies of detail between what
Miss Davidson admits she said as recorded in those two transcripts and what
she told the Commission but I accept that those differences possibly result from
a failure of memory and not an intention to mislead. Miss Davidson’s
recollection of events was generally poor and, though she made a number of
concessions on her second appearance, she was still not prepared to concede
any point that might reflect adversely on her position. The overall impression
conveyed by Miss Davidson’s evidence was not one of accurate recollection
but of reconstruction in the most favourable light for herself.
26.4.22
When Mr Parin was questioned about the transcript of the alleged
conversation in which he participated, at Mr Smith’s home, he said he had
never been involved in a discussion of that nature. He said Miss Davidson had
never said to him words to the effect that the rezoning was a fait accompli.
Mr Parin said he had a specific recall of Miss Davidson’s secretary, when he
rang her on 17 August 1990, asking him if he was Miss Davidson’s father. He
said he had never received any advice from Miss Davidson or Mr Smith about
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the minimum size of blocks and that he was never at 15B Courageous Place
with Miss Davidson and Mr Smith for a meeting nor had he ever telephoned
either of them there. Mr Parin agreed to the following facts and propositions:
(a)

In August 1990 he was involved in a matter before the Wanneroo
council concerning a rezoning of land;

(b)

He had experienced problems with the Minister for Planning on
previous occasions, when he refused to approve his rezoning
applications;

(c)

Mayor Bradshaw was away at the time of the public meeting on
14 August 1990;

(d)

It was possible he could have provided a map or some information
to Mr Smith in relation to his development proposal;

(e)

In 1990 he knew a Mr Ross Lang who worked with Kimbers
Towing Service and had in fact spoken to Mr Lang about
Mr Lang’s opposition to his rezoning application;

(f)

One of the issues raised by the residents as a concern was an
increase in traffic as a result of the redevelopment;

(g)

The principal issue being raised by local residents was whether or
not Mr Parin did, in fact, have non-conforming use rights over his
land;

(h)

In 1990 he had been claiming victimisation on the part of the City
at that time;

(i)

There had been a previous investigation into him or concerning
him at the request of the previous Shire President, Mr Keith
Pearce;

(j)

The meeting on 14 August was held at the East Greenwood
Primary School in Mulligan Drive, Greenwood;
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(k)

Mr Liddell’s group of objectors wanted the land to be rezoned
residential; and

(l)

The only Alexandra he knew was Miss Alexandra Davidson.

26.4.23
Mr McLeod’s transcription referred to all of those matters, which
were relevant at the time and which Mr Parin agreed were correct. Mr Parin
still maintained the transcription was a complete fabrication, at least to the
extent that he was involved in the conversation. He said he had never heard of
Mr McLeod before nor had he ever met him. He denied Miss Davidson had
ever provided him with any assistance with respect to any matters he had
before Council and that he was in any way prepared by Miss Davidson or
Mr Smith for the meeting on 14 August 1990. He maintained, surprisingly, that
he recalled no contact with either Miss Davidson or Mr Smith between the
lunch at Botticelli’s and the meeting on 14 August. Mr Smith recalls telling
Mr Parin at the lunch [check] that he would investigate the matter and get back
to him, and subsequently making contact. Mr Smith also said he may have
contacted Mr Parin about the public meeting and believed Mr Parin may have
provided him with details of the development, including architectural plans and
drawings.
26.4.24
Mr Parin’s evidence also does not reconcile with the evidence of
Mrs Oliver, whose diary note indicated that Mr Parin was to organise council
representatives to attend the meeting on 14 August 1990. I have already noted
that I accept the evidence of Mrs Oliver as truthful and accurate as far as it
goes. Mrs Odelle Davidson’s evidence of the extent of Miss Davidson’s contact
with Mr Parin, and the fact that he sent her flowers, is also at odds with
Mr Parin’s account.
26.4.25
There was evidence that Dr Bradshaw left Perth on the Sinagra
trip, as to which see chapter 5 of the interim report, on 10 August, and returned
in mid-September, 1990.
I have already referred to Miss Davidson’s
memorandum of 20 August 1990 to the Acting Town Clerk, Mr Robson, in
answer to the questions raised by Mr Marwick. In that memorandum, which she
stated she submitted “as a matter of courtesy”, Miss Davidson also reported as
follows:
“Prior to the Mayor departing on his trip, he held a conference with
Councillor Smith and the Public Relations Officer. ... The Mayor
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called the conference because Council had come under attack from
South Ward ratepayers who declared that a Council staff member
some time ago had stated that the non-conforming rights of Parin’s
Panel Yard were going to diminish and the land would revert to
residential. They said someone at Council was lying to them. The
Mayor requested the Public Relations Officer to assist, wherever
possible, Councillor Smith who was canvassing the long standing
dispute over this matter.”
Miss Davidson then continued on to answer the specific queries raised by
Mr Marwick, denying any wrongdoing or inappropriate involvement.
26.4.26
Dr Bradshaw could not recall having any such conference prior to
his departure. He did, however, accept that he may have asked Miss Davidson
to assist Mr Smith canvass the matter. Dr Bradshaw said he did not suggest to
Mr Smith that he give assistance to Mr Parin nor did he give any instruction to
Miss Davidson of that kind. He said he first became aware of the meeting on
14 August 1990 when he returned from his trip overseas.
Nor could
Dr Bradshaw recall having the conversation recorded on 13 September 1990
and transcribed by Mr McLeod, Annexure 8. He said he did not believe he
spoke in the manner recorded by Mr McLeod but agreed he did on occasions
use the expression “busting his G-string”, as transcribed. Dr Bradshaw said
that if Annexure 7 was a true part transcription of a conversation between
Miss Davidson, Mr Smith and Mr Parin, the coaching and assistance given to
Mr Parin evident from that transcription was not done as a consequence of any
instruction from him. He said he did not give Miss Davidson any instruction to
do anything other than attend all public meetings, despite the last notation in
Annexure 8. Dr Bradshaw said Mr Parin, with whom he agreed he had a good
working relationship if not a friendship, never specifically asked for assistance
with his rezoning. He said he owed no favours to Mr Parin and was never
offered any reward or inducement by Mr Parin.
26.4.27
Mr Smith was also recalled to give further evidence after
Mr McLeod. He disputed he had asked Mr Parin to organise the public
meeting, despite what Miss Davidson is recorded as saying to Dr Bradshaw on
13 September 1990. He then did recall, however, having a meeting at
15B Courageous Place to discuss youth issues and also recalled her coming to
his home to speak to him about the result of the public meeting on 14 August
1990. He said he could not recall any conversation with Miss Davidson at his
house when another detective was present. Mr Smith said it was not possible
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that Mr Parin ever rang up and spoke on the speaker telephone while
Miss Davidson was at his house. He could not recall any meeting with
Miss Davidson at his house on the day of the public meeting and said he
believed he did not speak to her on that day. Mr Smith could not recall ever
meeting with Mr Parin and Miss Davidson together at his house. He asserted
that Mr McLeod’s transcription was false.
26.5

Detective Inspector McLeod’s Transcriptions

26.5.1
Mr Smith, Mr Parin and, to a limited extent Miss Davidson, all
claim that Mr McLeod’s part transcription and notes of tape C98 have been
fabricated. Mr McLeod’s credibility is consequently directly in issue.
26.5.2
While one would expect a police officer of Mr McLeod’s
experience to be a clear and persuasive witness, I was nonetheless impressed
by Mr McLeod’s demeanour. On each occasion he has appeared before the
Commission, Mr McLeod has given every appearance of recounting his best
recollection of events which took place a long time ago, assisted where
possible by documents with which he was familiar. As I have noted, his
recollection is not faultless but his willingness to acknowledge an inconsistency
or the possibility he was in error on a point adds significantly to his credibility.
Nor did Mr McLeod attempt to gloss over potentially embarrassing questions.
For example, when it was put to Mr McLeod that he did not like Mr Smith he
freely answered that he did not. When it was put to him that he did not like
Dr Bradshaw either he said “I must admit to some regard for Dr Bradshaw”, a
sentiment he later clarified to mean he had “a respect for the man’s abilities”.
Where Mr McLeod expressed certainty he was not, in my view, shaken by
exhaustive and no doubt exhausting cross-examination.
26.5.3
Annexure 7 is a most unlikely document to have been fabricated
to damage the people concerned. It does not disclose criminal activity, which
one would expect if it was fabricated in order to damage the participants in the
conversation it partly records. It is disjointed and incomplete, as one would
expect of a document taken from a covert listening device and intended as no
more than an aide memoire for its author. If Mr McLeod was setting out to
damage Mr Smith, Mr Parin or Miss Davidson by fabricating a document, as
they allege, then Annexure 7 would clearly be a very poor effort. The fact that
he took the document to Crown Law for legal advice very shortly after it was
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created, in my opinion, also adds significantly to the likelihood that it is
authentic. I would find it very difficult to believe, as I must if I am to accept the
submissions of Mr Smith, Mr Parin and Miss Davidson, that Mr McLeod would
seek Crown Law advice on a fabricated document while the tape from which it
was said to be transcribed was still in existence. Further, none of the three
alleged participants in the taped conversation have put forward any motive or
explanation as to why Mr McLeod would wish to take the considerable risk to
himself involved in fabricating evidence against them. While he knew and
disliked Mr Smith, Mr McLeod did not know or have any motive to fabricate
evidence against either Miss Davidson or Mr Parin.
26.5.4
The fact that both Miss Davidson and Dr Bradshaw raised no
serious challenge to the transcript of their conversation of 13 September 1990,
which seriously suggests a partial approach to the Parin issue on the part of
Dr Bradshaw, also supports the authenticity of the disputed transcript. Further,
there are some matters referred to in Annexure 7 which Mr McLeod would not
have been aware of, had he not overheard a conversation between those three
people. For example, the reference to Ross Lang and Mr Parin’s response to
that reference; the fact that Mr McLeod is uncertain whether the reference was
to Lang or Lamb; and Miss Davidson saying “they know who my father is,
anyway”, where both Miss Davidson and Mr Parin agree that at one point he
had told her secretary he was her father or he was mistaken as her father.
Those are matters unlikely to be known by anybody to whom Mr McLeod was
speaking at the time. One would not expect him to have learned of these
matters from any source other than overhearing a conversation between
Mr Parin and Miss Davidson.
26.5.5
I note also the reference to “Aiken” making a recommendation
which “will be adopted by the Town Planning Meeting”. Aiken is clearly a
misspelled reference to Mr Aiton Sheppard, the deputy City Planner. There
was also a discussion about the “size to make the blocks”. There is evidence
that on 14 August 1990 the City Planner gave a memorandum to
Miss Davidson concerning, inter alia, minimum lot sizes. There are other parts
of the transcript which fit the facts independently established on other evidence
before the Commission but these examples demonstrate a familiarity with the
issues that Mr McLeod could not reasonably be expected to have possessed
independently.
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26.5.6
An alternative proposition raised in the course of the evidence
was that Mr McLeod did not completely fabricate the transcription and notes but
fabricated parts of it because of his bias or selectively noted and interpreted
what was recorded. Counsel for Mr Parin also put to Mr McLeod that some
corrections to the transcript substitute words very different from those originally
written. Counsel particularly drew attention to the fact that Mr McLeod had
substituted the words “without a problem” for “fait accompli”. It was put to
Mr McLeod that the substitution demonstrated that the document was being
doctored.
26.5.7
There were very few changes to words initially written. In most
cases of apparent doubt as to what was said Mr McLeod has left a series of
dots or a question mark. I note also that where he has actually written in
changes he has simply put a line through his original transcription and
substituted the correction. There has been no attempt to obscure or conceal
the original words as one would expect if he were attempting to create an
incriminating document. Mr McLeod explained that he changed words when,
after rechecking the tape, he realised they were different from what he had
initially believed. He said when it was initially hard to make out words being
spoken he inserted words which he believed fitted the context and then
rechecked by listening closely again to that section of the tape. I accept that
explanation: it is entirely credible. The idea that the transcription and notes
were in some way a composite or cobbled together is somewhat inconsistent
with the fact that they were written in ink in an exercise book, not a loose leaf
binder. Once the entry was made, Mr McLeod could not effectively add further
entries. No part of the transcript and notes appears to have been added after
the original entry, other than the corrections to a few words I have noted. It is
clear from the words used where Mr McLeod was attempting to transcribe
verbatim and where he was summarising or noting the subject being discussed.
The way in which the document is written is consistent with it being an aidememoire for Mr McLeod’s personal use if he later wished to again listen to the
tape.
26.5.8
The evidence is clear that the transcript and notes relate to a
conversation between three or four people at 15B Courageous Place and that
the conversation took place before 16 August 1990. As I have noted, the
document itself is disjointed and, in parts, difficult to understand but a number
of points can be made. The conversation clearly relates to an application to
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rezone land from a panel-beating works to showrooms, the mayor was away
during the discussion, there had previously been problems with the minister,
the person identified as P claims victimisation, there is a reference to a
previous investigation requested by the then shire president, there is a
reference to there being no proof of an increase in traffic, there is a reference
to East Greenwood Primary School and a person named Alexandra is part of
the conversation. In my opinion these factors lead firmly to a conclusion that
the document is a record of a conversation between Mr Smith, Miss Davidson,
Mr Parin and a fourth unidentified person at 15B Courageous Place.
26.5.9
Mr McLeod was not certain when the conversation took place. He
believed it took place during the day on 14 August 1990. He formed that belief
from the contents of the conversation itself and the fact that he learned
independently that a public meeting had been held on 14 August. There are a
number of references in the transcript and notes that support Mr McLeod’s
belief, as follows. First, A is recorded as saying to P “its very important that
you don’t get emotional no matter what they say. Just remain cool” and the note
that P is coached how to behave by “Alex and Wayde”. Secondly, there is the
note, “A & W help with a point dealing with a previous investigation ...”.
Mr Parin did, in fact refer to a previous investigation at the public meeting on 14
August. Thirdly, there is the reference to the East Greenwood Primary School,
which is where the meeting was held. Fourthly, S suggesting they ask Mr Parin
to come in to the meeting and avoid arguing with residents is consistent with
evidence to the effect that Mr Parin was asked to leave the meeting. Fifthly,
the reference by A to “whatever happens at this meeting” suggests the meeting
is about to take place. Sixthly, A’s question of S, “Are you going to leave at
8.30” and the words “Wayde returns ‘I’ll see you there at about 5 to 8, 1/4 to 8’”
are consistent with the fact that the meeting began at 8.00 p m on the evening
of 14 August.
26.5.10
To the contrary effect is the evidence of Mr Parin who denies any
such meeting took place on 14 August 1990 and Mr Smith and Miss Davidson
who have no recollection of such a meeting. Secondly, there is a reference to
“(D)discussion about last meeting and map things” but that note could refer to
the meeting at Mr Liddell’s home on 12 August. Thirdly, the words “(B)ecause
some of the people figured you were threatening them...” could, be a reference
to a statement made by Mr Parin at the meeting on 14 August but, again, is
equally consistent with being a reference to comments made by people at
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Mr Liddell’s home. Fourthly, at one point A refers to her boss wanting to know
why she was getting involved “in it” and what she had to do with it and being
“pretty sure from Wayde he’ll ask me for a report...”. Coupled with the
reference to Bill Marwick and Robson which occur on Side B, those references
are more consistent with events which other evidence has fixed as occurring
after the meeting on 14 August.
26.5.11
Only the fourth factor, above, raises any serious doubt that the
conversation was recorded before the meeting and I am not persuaded that
those references are sufficient, in themselves, to eliminate the effect of the
several references which strongly support that proposition. It is not clear that
the references by A to her boss, his curiosity and possibly wanting a report and
the mention of Bill Marwick and Robson later in the tape necessarily relate to
Mr Marwick’s letter and Mr Robson’s subsequent request to Miss Davidson for
a report.
26.5.12
I do not accept Dr Bradshaw’s suggestion that the tape may not
have been of one conversation but rather a number of conversations run
together. Mr McLeod says that the conversation recorded on both sides of tape
C98 was from the one occasion. I have no reason to doubt his evidence on the
point. While the issue is not totally free from doubt I am satisfied that the
conversation recorded on tape C98, as transcribed and noted in Annexure 7
occurred prior to the public meeting on the evening of 14 August 1990 and
most probably during the day prior to that meeting.
26.6

Conclusions

26.6.1
For all the reasons I have noted, I accept Mr McLeod as a witness
of truth and prefer his evidence where it conflicts with that of Miss Davidson,
Mr Smith and Mr Parin. Mr McLeod told the Commission that when he decided
to come forward with his notebook he expected his integrity to be called in
question. That expectation was certainly fulfilled but I am satisfied the attacks
on Mr McLeod were, on all matters of substance, without foundation. It follows
that I reject the submission made by Dr Bradshaw that Mr McLeod’s evidence
was motivated by malice towards him and Mr Smith and should be rejected
entirely. I also reject the submission by Counsel for Mr Parin that Mr McLeod
was not a truthful and reliable witness. A number of findings follow from that
conclusion.
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26.6.2
First, Miss Davidson and Mr Smith were involved in coaching and
assisting Mr Parin for his attendance at the public meeting to be held on the
evening of 14 August 1990. By so doing they each adopted a decidedly
partisan approach to the publicly controversial issue of the rezoning of
Mr Parin’s land, in favour of Mr Parin. When Miss Davidson and Mr Smith
attended the meeting of objectors at Mr Liddell’s home on 12 August, and the
public meeting on 14 August, 1990, they did so representing that
Miss Davidson was attending on behalf of the City and Mr Smith was attending
on behalf of the residents or ratepayers and that each of them were, in
consequence, impartial. Since they were, in fact, clearly in Mr Parin’s camp
and assisting Mr Parin to have his rezoning application approved, both
Miss Davidson and Mr Smith misled the people who attended those meetings.
26.6.3
There is, of course, nothing wrong with a developer in Mr Parin’s
position at the time seeking assistance from councillors or council staff to have
his rezoning application succeed or be expedited. Nor is there anything wrong
with a developer in Mr Parin’s position at the time accepting whatever
assistance is offered by councillors or council staff, providing no reward is
offered or given for that assistance. It follows that by participating in the
meeting with Miss Davidson and Mr Smith on 14 August 1990, Mr Parin did not
act improperly. The same can be said of Mr Smith. Councillors are not obliged
to be maintain a strict neutrality with respect to applications that come before
the Council. They are entitled to take a view on a matter before Council, even
if that matter is controversial, and press for that view strongly. Councillors must
simply consider and reach the decisions they make in the performance of their
office on proper grounds, namely the good of the community they represent. If
Mr Smith had formed a genuine view that Mr Parin’s rezoning application was
worthy of his support he was entitled to advocate its approval, both publicly and
on Council.
26.6.4
On the other hand, Miss Davidson had no such freedom. As a
salaried officer of the City of Wanneroo she had a duty to act impartially with
respect to all matters in which she became involved in that capacity. I have
found that Miss Davidson did not remain impartial in the matter of Mr Parin’s
rezoning application. Miss Davidson actively assisted Mr Parin in his efforts to
overcome vocal and organised opposition to his redevelopment plans on the
part of other residents of the City. She did so in clear breach of her duty to her
employer, the City of Wanneroo, and in breach of those standards of conduct
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the residents of Wanneroo were entitled to expect of her. Her conduct was
consequently improper.
26.6.5
In my opinion, both Miss Davidson and Mr Smith acted improperly
by falsely representing to the two meetings, on 12 August and 14 August 1990,
that they were impartially representing the Wanneroo Council and the residents
of Wanneroo respectively. In the case of Miss Davidson that impropriety is
bound up with the breach of her duty to remain impartial. In the case of
Mr Smith, had he openly and honestly advised the people attending the
meetings that he believed Mr Parin’s rezoning application should be approved
and attempted to persuade them to that view, there could be no finding of
wrongdoing on his part. In Mr Smith’s case, it was the deception that made his
conduct improper.
26.6.6
I have already referred to the final notation on Mr McLeod’s
transcription of tape C98. Those words are unequivocal. Miss Davidson is
quite clearly saying to Mr Parin that what she is doing for him she was told to
do by the mayor, Dr Bradshaw. It is also apparent Miss Davidson was aware
that if that fact became public the consequences would be undesirable, though
it is not clear whether she is speaking from her own or Dr Bradshaw’s
perspective, or both. With respect to Dr Bradshaw’s involvement, he was in the
same position as Mr Smith. There could be no criticism of him taking a genuine
position on the matter of Mr Parin’s application and advocating that position to
others. In my opinion, Dr Bradshaw acted improperly when he instructed
Miss Davidson to assist Mr Parin with his application during his own absence
overseas.
26.6.7
There is no doubt that, at the time, Dr Bradshaw was a powerful
and influential figure in the City of Wanneroo. Miss Davidson had only been
employed by the City for approximately two months. The evidence establishes
that in the short time she had been employed by the City she had developed a
close and subservient relationship with Dr Bradshaw. If Dr Bradshaw issued an
instruction to Miss Davidson to assist Mr Parin in his absence, as I find he did, I
have no doubt Miss Davidson would have found such an instruction very
difficult to refuse. The transcript of the conversation between Dr Bradshaw and
Miss Davidson on 13 September 1990 not only suggests a very partisan
attitude to Mr Parin’s application on Dr Bradshaw’s part, it also reveals an
apparently informal relationship between the two people conversing.
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Miss Davidson does not appear to have been troubled by the role she played in
the public meeting but the impropriety of her role generally, while not mitigated,
is better understood in the light of the fact that she was instructed to adopt that
position by Dr Bradshaw.
26.6.8
It follows from the findings I have made that Mr Parin has falsely
denied the meeting between him, Miss Davidson and Mr Smith at 15B
Courageous Place, on or about 14 August 1990, ever took place.
Miss Davidson and Mr Smith deny any recollection of such a meeting.
Dr Bradshaw denied he ever instructed Miss Davidson to assist Mr Parin in his
absence. In the light of my findings in this matter those denials are difficult to
understand. The Commission has not found any evidence of corruption
connected with Mr Parin’s rezoning application.
26.7

Summary of Findings

26.7.1
In relation to the matters considered in this chapter, I record the
following findings:
(a)

Miss Davidson and Mr Smith were involved in coaching and
assisting Mr Parin for his attendance at the public meeting on the
evening of 14 August 1990. By so doing they adopted a partisan
approach to the publicly controversial issue of the rezoning of
Mr Parin’s land in favour of Mr Parin.

(b)

Miss Davidson and Mr Smith attended the meeting of objectors at
Mr Liddell’s home on 12 August, and the public meeting on
14 August, 1990, representing that they were attending on behalf
of the Council and ratepayers respectively and were, in
consequence, impartial.
By so representing themselves,
Miss Davidson and Mr Smith misled the people who attended
those meetings and thereby acted improperly.

(c)

As a salaried officer of the City of Wanneroo, Miss Davidson had
a duty to act impartially with respect to all matters in which she
became involved in that capacity. By actively assisting Mr Parin
to overcome vocal and organised opposition to his redevelopment
plans, she breached that duty and thereby acted improperly.
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(d)

Dr Bradshaw instructed Miss Davidson to assist Mr Parin with his
application during his own absence overseas and thereby acted
improperly.

(e)

The Commission has found no evidence of corruption associated
with Mr Parin’s rezoning application.
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27.1
27.1

Introduction
27.1.1
On 26 February 1992 the Council of the City of
Wanneroo resolved to construct an amenities block,
comprising changerooms and toilets and car parks on an area
of Council land in the then recently developed suburb of
Woodvale known as Chichester Reserve. For reasons which
are discussed below, a contract for the construction of the
amenities block had been let some months before the Council
resolution. Construction of that component of the works
commenced very soon after the Council resolution, in early
March.
27.1.2
The works came to the notice of residents in houses
adjoining the eastern side of the reserve within two days of
commencement. A number of those residents quickly formed a
group named the Chichester Reserve Action Group and began
campaigning vigorously to have the location of the amenities
block changed, along with one of the proposed car parks.
There followed a most divisive and acrimonious dispute
amongst the residents of Woodvale which involved the Council
in considerable controversy and embarrassment. The dispute
was ultimately settled by negotiation. A Council resolution
fixing the location and nature of the development, passed on
24 June 1992, was acceptable to both sides.
27.1.3
The matter assumed significance outside the
boundaries of Woodvale, and even Wanneroo, because of the
involvement of Mr Colin Edwardes and Mrs Cheryl Edwardes.
At all material times Mr Edwardes was a councillor of the City
of Wanneroo and Mrs Edwardes was an opposition member of
the Legislative Assembly in the Western Australian
Parliament. In November 1991 Mr and Mrs Edwardes moved
into a new home at 8 Nadine Place, Woodvale, which was one
block away from the western side of Chichester Reserve. At
an early stage in the dispute allegations began circulating that
Mr and Mrs Edwardes had exercised undue and improper
influence to effect a change in the location of the toilet and
changerooms and the car park because the original location
affected the amenity of their home. The allegations were at all
times strenuously denied by Mr and Mrs Edwardes.
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27.1.4
The inquiry conducted by Mr Peter Kyle pursuant to
section 683 of the Local Government Act 1960 commenced in
January 1992. Mr Kyle was approximately midway through the
time taken for his investigation when the Chichester Reserve
dispute assumed prominence. By letter dated 10 June 1992
the then Minister for Local Government added item 1(k) to
Mr Kyle’s terms of reference and extended the period to be
covered by his inquiry by 12 months to 30 June 1992. Mr Kyle
dealt with the Chichester Reserve allegations in chapter 9 of
his report which was delivered in November 1992. Item (k) of
the Commission’s terms of reference is, of course, in identical
terms to the term added to Mr Kyle’s brief in June 1992. It
reads as follows:
“(k) Investigate the process followed by the City of
Wanneroo leading to the construction of community
amenities on chichester Oval in Wanneroo.”
27.1.5
Since item (k) is the only item which requires the
investigation of a specific incident it has been necessary for
the Commission to fully investigate the issue, despite the
previous, apparently conclusive, findings made by Mr Kyle.
The passage of time has, again, dulled the memories of
witnesses and also the passions of disputants but the fairly
ready availability of the material documents has facilitated a
reasonably detailed and clear reconstruction of how the
unfortunate incident arose and was dealt with at the time.
27.2
The Institutional Framework
The Council Administration
27.2.1
The Town Clerk of the City of Wanneroo at the time,
Mr Ronald Coffey, said that when he took up his duties at the
Shire of Wanneroo in 1984 “corporate management was in
vogue”. Mr Coffey elaborated on his observation in this way:
“What do you mean by that?---Well, there was the Shire
Clerk at the time, there was the director of technical
services, director of financial services, director of planning
and director of community services. Under the director of
technical services they were responsible for engineering,
parks and gardens and building, financial services was
finance only, planning was planning only, and community
services was health, welfare, security, libraries, etcetera.
Sorry, where was building in this structure?---Under the
director of technical services.
So the director of technical services was in fact in charge of
engineering, building and parks and gardens?---Correct.
The three latter departments that have considerable input
in relation to the development of reserves?---Yes.
So in 1984 there was in place a position, if you like, of
responsibility for the three departments that are involved in
the development of reserves?---Correct.”
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27.2.2
According to Mr Coffey, later in 1984 the Council
resolved, on the initiative of the then Deputy President,
Dr Bradshaw, to dispense with the corporate management
model and introduce a “flatter type structure”. Under the
revised structure the Council remained on top and the Town
Clerk immediately below. However, each of the department
heads below the Town Clerk were to have equal status; there
were no longer to be any groupings of departments under the
control of a director. Mr Coffey said he approved of the
change and preferred the new structure. In Mr Coffey’s view
the department heads were “highly experienced, qualified,
professional officers” and it “takes away the morale of the
specific officer” for him or her to have to report to another
professional officer who might not have the same level of
knowledge or expertise in the subject area.
27.2.3
While not resiling from his views in any way,
Mr Coffey did suggest that they may now be out of date. In
any event, from late 1984 the Council had a management
structure that made no structural provision for the coordination of functions which would be jointly exercised in the
course of common undertakings such as the development of
reserves.
27.2.4
For larger projects, such as the development of a
golf course, ad hoc arrangements were made for the coordination of functions. In some cases a sub-committee of
Council was appointed comprising councillors, the Town Clerk,
and council staff. In others a department head with the most
involvement would be appointed project manager, with overall
responsibility to oversee the project. But with relatively small
projects such as the development of a reserve no such step
was taken. While agreeing that the development of a reserve
would require at least the involvement of the Parks and
Gardens Department for landscaping, sports fields and the
like; the City Engineer’s Department for car parks; and the
Building Department for the construction of buildings,
Mr Coffey initially said he “would expect that (the department
heads’) professionalism would have provided the necessary
co-ordination between the three of them, other than where the
projects got big”. He did not believe it was necessary to have
someone co-ordinating “a toilet block on an oval”. Mr Coffey
was pressed on the point and gave the following answers:
“(The development of a reserve) involves not simply a toilet
block, it involves a toilet block, a carpark, ovals if it is a
sporting reserve, and it may indeed involve some input
from parks and gardens as to planting trees, landscaping,
matters of that nature?---Mm.
It is that, the coordination of all those aspects, that I am
asking you about, Mr Coffey. Do you not agree that in a
circumstance where you require input activities from each
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of those departments there is a need for a coordinating role
by some person to ensure that that all runs smoothly?--Yes, I would agree with that.
Who was it in the City of Wanneroo between 1989 and
1992 who could or would assume a coordinating role in the
development of reserves?---There was no-one.”
Mr Coffey said there was no-one to perform that role for the
development of reserves because he did not think it was
necessary and nor did Council.
Recreation Associations and Management Committees
27.2.5
Section 181 of the Local Government Act 1960, as it
was at material times, read, inter alia, as follows:
“(1) Where a council thinks fit the council may, in
accordance with this section, appoint persons, whether
members of the council or not, as a committee and
delegate to the committee the duty to care for, control and
manage any property vested in or under the care, control
and management of the council.”
The remainder of section 181 qualified and elaborated that
power. Pursuant to the section the City of Wanneroo
created a number of Recreation Associations and
Recreation Management Committees. The difference
between the two types of bodies has evidently caused
some confusion but the evidence is that essentially the task
of a Recreation Association was to assist Council with
recommendations for the development of community,
sporting and recreational facilities in its area and a
Recreation Management Committee was to assist with the
day to day management and use of the facilities once they
were developed.
27.2.6
Recreation Associations operated under “Terms of
Reference” established by Council. Unlike Recreation
Management Committees they did not exercise any delegated
power. Any person resident in the relevant area could attend
meetings of a Recreation Association and participate in its
deliberations. Under the Terms of Reference the Association
was required to hold an annual general meeting each year to,
inter alia, elect its office holders. The names of those office
holders were to be forwarded to Council which then appointed
those persons to be the Recreation Management Committee
for the forthcoming year. In addition, each year the Council
assigned a councillor to act as liaison between the
Management Committee and the Council. Councillors elected
in the ward in which the Association and Management
Committee operated also generally took a keen interest in their
activities. The Recreation Association was expected to meet
each month and keep minutes. The meeting was to be
followed immediately by a meeting of the Recreation
Management Committee, for which separate minutes were also
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to be kept. While the split into Association and Management
Committee was necessitated by an amendment to section 181
of the Local Government Act 1960, the intention of these
arrangements was to retain cohesive decision making within
one group.
27.2.7
The Recreation Association and Management
Committee concerned with the development and management
of Chichester Reserve was the Kingsley/Woodvale Recreation
Association (“the Association”) and the Kingsley/Woodvale
Recreation Management Committee (“the Management
Committee”). At all material times Mr Peter McKenzie was the
president of both the Association and Management
Committee. As the manager of health services for the Town of
Kwinana, Mr McKenzie was familiar with the workings of local
government. While, according to Mr McKenzie, the matter was
incorrectly recorded in minutes of the Management Committee,
Mrs Edwardes was nominated for “affiliation” as a member of
the Association and accepted, on 2 May 1989. The minutes
record that her nomination was as an individual and ratepayer
and acceptance was on the basis that “no political viewpoints
are expressed during meetings”.
27.3
The Site
27.3.1
On 24 April 1989 the Superintendent of Parks and
Gardens for the City of Wanneroo, Mr Griffin, sent a
memorandum to the City Planner, Mr Oscar Drescher,
requesting that Reserve No 4C513 be vested for public
recreation and asking that it be named Chichester Park,
Woodvale. A map of the reserve and immediate surroundings
is annexed to this report as Annexure 9. The reserve had a
total area of 11.69 hectares and was, at that time, completely
undeveloped. Its length, lying fairly well north-south, is
approximately on average just under one kilometre and from
east to west just over 200 metres. The reserve is bounded on
the southern side by Trappers Drive which is a major
thoroughfare. On the north and north-west it is bounded by
Chichester Drive. Significantly for present purposes, in the
centre section of the western boundary there is a residential
cul-de-sac, Landor Gardens.
27.3.2
Nadine Place runs west from Trappers Drive.
Mr and Mrs Edwardes’ home was on the corner of Nadine
Place and Oakland Close which, at that point, runs north from
Nadine Place. Mr and Mrs Edwardes’ block was on the
northern side of Nadine Place and the western side of Oakland
Close. There were two houses between Mr and Mrs
Edwardes’ home and Trappers Drive on the northern side of
Nadine Place and three on the southern side.
27.3.3
Approximately one quarter of the way from the
northern end of the north-south axis, on the western side,
there was a separate, roughly triangular, zone of
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approximately one hectare designated “community purpose
site”. Mr Drescher explained that, in addition to the ten per
cent of a sub-division required to be ceded for public open
space, developers are required to provide a further one
hectare for community purposes. That land is normally located
near a shopping centre to enable community halls and other
facilities to be constructed where people can get to them
easily. In the case of the Woodvale development surrounding
Chichester Reserve, the community purpose site had been
included in the land set aside for the reserve. The Council
administration had plans to relocate the site further south to a
position approximately in the centre of the north-south axis but
that step has never been taken. The Council has on file a
letter from a resident dated 7 March 1990 strongly protesting
against the planned relocation. It would not be at all surprising
if, in view of the furore that arose over the amenities block and
car park on Chichester Reserve, the Council administration
has decided to let the question of relocating the community
purpose site await another day, possibly indefinitely.
27.3.4
A little less than one quarter of the reserve was set
aside for use by the North Woodvale Primary School.
27.4
The Early Decisions
27.4.1
Mr Griffin referred to the proposed relocation of the
community purpose site in a memorandum to the City
Engineer, Mr McNally, dated 15 May 1989. In that
memorandum Mr Griffin requested cost estimates and
quantities for constructing two ovals, one senior and one
junior, on Chichester Park. The minutes of the Management
Committee for 6 June 1989 record its view that if the
community purpose site was moved then two playing fields,
senior and junior, could be developed as one area. The
minute, which, again, really related to an Association matter,
continues:
“Letter to be sent to City requesting that a clubroom be built
at the same time and a car park to be included. Copy of
letter to go to Cr C.Edwardes to lobby at Technical
Services Committee. The development of an oval in
Woodvale is long overdue with enough boys in the area to
form a Woodvale Football Club. The oval could also
accommodate the Kingsley Soccer Club.”
Mrs Edwardes was recorded as an apology for that meeting
of the Management Committee, even though she was not a
member. In fact, much of the business conducted at the
meeting clearly related to matters properly for
consideration by the Association.
27.4.2
On 23 June 1989 Mr Griffin, in accordance with
established practice for the development of reserves,
circulated a concept plan to the interested council heads of
department, namely the City Planner, Senior Recreation
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Officer, City Engineer and City Building Surveyor. The
concept plan showed the two ovals, a junior one adjacent to
the primary school site and a senior oval towards the southern
end of the reserve. The memorandum referred to the junior
oval being “currently under construction”. Significantly, it
showed a toilet/changeroom block opposite Nadine Place and
approximately 45 metres in from Trappers Drive. There was a
120 bay car park drawn about 40 metres north of the
toilet/changerooms, running at right angles from Trappers
Drive. Recipients of the memorandum and concept plan were
asked by Mr Griffin to reply to the Parks and Gardens
Department with their comments by 1 August 1989. A letter, in
similar terms to the memorandum, was sent to Mr McKenzie by
Mr Cluning of the Parks and Gardens Department, over the
signature of Mr Coffey. Mr Cluning also requested
Mr McKenzie’s comments by 1 August 1989.
27.4.3
On 6 July 1989 the Acting City Building Surveyor,
Mr Candido, replied to Mr Griffin, advising that the layout
generally was acceptable but suggesting a larger area be
allowed between the senior oval and the parking area to
permit the construction of a larger building to incorporate
clubrooms. The Acting City Planner, Mr Sheppard, replied on
21 July 1989, expressing concerns about the location and
shape of the proposed relocated community purpose site.
Mr Sheppard made clear his view that before any relocation
took place the views of the nearby residents should be
obtained for “it is possible that the reaction might be such that
Council is unwilling to proceed with the relocation”. The other
two department heads expressed satisfaction with the concept
plan.
27.4.4
The Management Committee (again, it should have
been the Association) considered the matter at its meeting on
1 August 1989. The Secretary, Mr Mike Olda, wrote to
Mr Griffin on behalf of the Management Committee on 28
August to advise that the plan was accepted but making
several points. First, the Management Committee wanted to
be involved in the design of the proposed changerooms;
secondly, it suggested the Education Department be
approached to co-fund the facility; and thirdly, it suggested
that the car park be built parallel to Trappers Drive. There was
also a suggestion concerning the cricket nets. Mr Jodrell from
the Building Department wrote to acknowledge Mr Olda’s letter
on 13 September 1989.
27.4.5
Amongst the Council documents there is a copy of a
circular letter addressed to “The Resident” and dated 2
November 1989. It was signed by Mr Cluning of the Parks and
Gardens Department and advised the recipient that Chichester
Park was to be developed “as dual ovals (junior and senior)
and Community Purpose Site”. It went on to state that clearing
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and earthworks for the junior oval would commence on 6
November 1989 and that the senior oval would be developed
over a 12 month period. It concluded by stating that the basic
design is shown on the reverse of the letter. The design on
the reverse was the basic concept plan as distributed to the
heads of department and the Management Committee.
Mr Coffey was unable to state with any certainty to which
residents that letter was circulated but he did say that the
practice was for the relevant department to check a map of the
area to determine the residents likely to be affected and to
then send the letter to those residents.
27.4.6
As well as being circulated to residents thought to be
directly affected, the concept plan was available for inspection
at the council offices as showing the Council’s intentions for
the area. Any person considering buying land in the area, or
wishing to establish the future of Chichester Park for any other
reason, was shown the concept plan circulated between June
and November 1989. There was no public opposition
expressed to the development intentions shown on the
concept plan. And there the matter rested until July 1991
when Council came to consider its development budget for
1991/92. The concept plan had not, of course, to that point
been considered by any Committee of the Council or by
Council itself.
27.4.7
The minutes of the Management Committee
(inappropriately still) indicate a continuing interest on the part
of that body in the development of the amenities block,
particularly the design of the building. Mr Jodrell from the City
Building Department was invited to attend one of the
Management Committee meetings in late 1989 to discuss the
matter. The minutes for 14 January 1990 also record advice
from the Building Department that there were no funds
available for buildings until the next budget. Other minutes
and a letter record requests to the Council representative on
the Management Committee, Councillor Wayde Smith, to
investigate progress.
27.5
The Decision to Commence Building
27.5.1
After a special budget meeting of Council held on 23
July 1991 voted to provide $100,000.00 for changerooms and
toilet facilities on Chichester Park, the City Building
Department began preparations to commence building the
amenities block. In a memorandum to Councillor Edwardes
dated 13 August 1991 the City Building Surveyor, Mr Raymond
Fischer, advised Councillor Edwardes of discussions he had
held on 8 August 1991 with the Kingsley Soccer Club. The
club had requested that a room for referees be added to the
changerooms and that provision be made for hot water.
Mr Fischer indicated that he intended to incorporate those
requests in a sketch plan for presentation to the club. He
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proposed to report to the August meeting of the Technical
Services Committee (of which Councillor Edwardes was a
member for that year) and seek Council’s endorsement for the
documentation and authorisation to call tenders for the toilet
facilities to be constructed on Chichester Reserve and another
called Seacrest Reserve. On 16 August 1991 Mr Fischer sent
a copy of the proposed plan for the Chichester Park
changerooms to Mr McKenzie, advising him of the agreement
of the Kingsley Soccer Club to the plan and seeking the
Management Committee’s endorsement.
27.5.2
The plan by this time comprised male and female
toilets, two changerooms with showers and a referees’
changeroom. The building was to have a verandah on three
sides. At this time there had been no discussion of the
location, and consequently the levels, of either the
changerooms or car park beyond that undertaken for the
original concept plan. Mr Fischer agreed the eventual location
would have a bearing on the ultimate cost but maintained it
was a common practice to proceed to tender in advance of
knowing the precise location of a building. He recalled, and
his report to the Technical Services Committee refers to, being
under time pressure to have the facility built before the
commencement of the next winter sports season in April 1992.
One of Mr Fischer’s deputies, the Property Manager, Mr John
Jodrell, believed the Building Department imposed its own time
constraints to have all but very large projects completed within
the year for which they were budgeted. As far as Mr Jodrell
was concerned the location of the building was to be as in the
concept plan. The City Engineer’s Department could
determine where the car park was to go in its own time.
27.5.3
At its meeting on 19 August 1991 the Technical
Services Committee accepted the recommendation of the City
Building Surveyor and resolved to recommend to Council that
it authorise the erection of signs on Chichester Park advising
of the proposed construction of toilet facilities, endorse the
sketch plans for the toilet facilities and authorise the
preparation of documentation and calling of tenders for
construction of the facilities. At its meeting on 28 August 1991
Council, on a motion moved by Councillor Edwardes and
seconded by Councillor Carstairs, Council accepted those
recommendations and resolved accordingly. Tenders for
construction of toilets and changerooms at Seacrest Reserve
and Chichester Park were duly invited by advertisement, in
The West Australian on 21 September and The Wanneroo
Times on 1 October, 1991.
27.5.4
Mr Fischer and Mr Jodrell said that the practice of
erecting signs to advise adjoining residents of proposed
building works was intended to give those residents an
opportunity to register any objection they may have to the
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planned works. The signs were erected as close to the
intended site of the building as possible but always on the
edge of the reserve. Mr Jodrell said that one of his
subordinates, a Council officer named Mr Jeff Jowett, was
responsible for arranging for the supply and erection of the
signs through a commercial firm, Geary Signs. Mr Jodrell
provided a site plan to advise Geary Signs where the sign was
to be erected, the same site plan that had been supplied to
prospective tenderers for the construction job. Unfortunately,
the plan was incorrectly drawn. To Mr Jodrell’s credit he
accepted complete responsibility for the error and explained
that the site plan only showed one of the two ovals. When
marking the position of the proposed toilet/changeroom block
he assumed the oval shown was the senior oval where, in fact,
it was the northern, junior, oval. The sign was consequently
erected opposite the junior oval, much too far north along
Trappers Drive. Mr Jodrell was unable to say why he made
the mistake and agreed that if he had done the job properly he
would have obtained the concept plan which showed the
correct location. He said pressure of work was a possible
factor. In any event, Mr Jodrell said he discovered the error
within a matter of a day or two. When the tender documents
were received he had an opportunity “to take a breath, sit
down and check everything”, at which time he discovered the
site plan had been incorrectly drawn. The plan was
immediately redrawn and hand delivered to the tenderers.
Mr Jodrell gave instructions that the sign on Trappers Drive
was to be relocated to the correct position as shown on the
revised site plan, namely, roughly opposite where Trappers
Drive intersects with Nadine Place.
27.5.5
Mr Jodrell said he was aware that the Building
Department maintenance foreman was given an oral
instruction to relocate the sign. He said he assumed because
the maintenance foreman was under the control of Mr Jowett
that Mr Jowett gave that instruction. For reasons no-one can
explain, following that instruction the sign finished up on the
other side of the reserve, near Landor Gardens, a long way
from the intended site for the amenities block. Mr Jodrell
agreed that the effect of the mislocation, as with the first, was
to convey to anyone reading it that Council intended to build
the amenities block at or near that location.
27.5.6
After what Mr Jodrell said was “a couple of days at
the most” he drove past Trappers Drive on his way home from
work to check that the sign was in the correct position. It was
not there. He said he then contacted Mr Jowett and instructed
him to find the sign and put it where it should have been.
Mr Jodrell said that was done within a day. In the meantime
he said he believed the City received some negative response
from residents as a result of the sign being placed near Landor
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Gardens. Mr Jodrell said more negative response were
received from residents on the Trappers Drive side after it was
properly located.
27.5.7
Tenders for construction of the two amenities blocks
were received from 13 contractors. The ultimately successful
tenderer, Desway Constructions, submitted its bid on 8
October 1991. The Acting City Building Surveyor, Mr Candido,
prepared a report for the Technical Services Committee, dated
14 October 1991, in which he recommended acceptance of the
Desway Constructions tender in the sum of $77,000.00 for
both blocks. Mr Candido also noted that the Chichester tender
did not include provision for retaining walls since the final
design was required to integrate with the car park proposed by
the Engineering Department, which was not yet available. A
further $39,000.00 was estimated for the additional work. One
of the copies of that report supplied to the Commission also
had the words “signs have been erected on site. No adverse
comments” added by Mr Jodrell. Mr Jodrell said that to that
point, approximately a fortnight after the signs had been
placed, no adverse comment had been received. At its
meeting on 23 October 1991, Council resolved to accept the
Desway Constructions tender. A formal agreement was signed
by the parties in January 1992.
27.5.8
In the meantime, on 11 October 1991, the City
Engineer’s Department circulated two concept plans “for the
proposed location of car parks at the northern and southern
ovals” on Chichester Park. The two concept plans, labelled
Option 1 and Option 2, are annexed to this report as part of
Annexure 10. It can be seen that in both options the proposed
toilet block is in the position opposite Nadine Place which was
contemplated in the original concept plan. The northern car
park is in the same location for both options. The southern car
park is in roughly the same place as envisaged in the original
concept plan in option 2. Option 1 shows the southern car
park running parallel to Trappers Drive north from the
intersection with Nadine Place, with the entrance at the
northern end. Mr Dennis Blair, the Deputy City Engineer at the
time and still, explained that from an engineering standpoint a
car park in the configuration of option 2 has advantages over
the elongated version as in option 1. Mr McNally’s
memorandum inviting “comment and/or approval” was sent to
the City Planner, City Building Surveyor, City Parks Manager
and City Recreation and Cultural Service Manager. Replies
were requested by 15 November 1991.
27.5.9
A letter similarly inviting comment or approval was
also sent to the secretary of the North Woodvale Primary
School, the Management Committee and Mrs C Edwardes,
Woodvale Ratepayers’ Association. Mrs Edwardes told the
Commission there had never been a Woodvale Ratepayers’
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Association. At one time she had been president of the
Greenwood Warwick Kingsley Woodvale Citizens Association
but not for some time prior to November 1991. Mr Blair was
unable to say where the officer who drafted the memoranda
and letters may have obtained Mrs Edwardes’ name in
connection with a non-existent organisation. Mr Coffey
explained that the City kept a register of community
organisations which was reviewed annually. He said the
register was notoriously difficult to keep up to date. Mr Coffey
also was unaware how the letter to Mrs Edwardes came to be
sent.
27.5.10 On 16 October 1991 the City Parks Manager replied
to the City Engineer, expressing the view that option 2 was
unacceptable due to the impact it would have on the native
bush. In Mr Griffin’s view option 1 provided the best location
for the 80 bay car park. On 17 October Mr Candido replied for
the Building Department also supporting option 1 on the
grounds that it best preserved the remaining bush. The City
Planner also replied on 17 October, again raising the issue of
the community purpose site. He expressed the view that the
car park location should be considered together with the
community purpose site and a concept plan prepared dealing
with both issues. By letter dated 18 November 1991 the North
Woodvale Primary School Parents and Citizens’ Association
wrote to advise that they too favoured option 1. Only the
Management Committee favoured option 2. By letter dated 2
December 1991 the Secretary of the Management Committee
wrote that “(T)he above Committee requests that the Proposed
Concept Plan Option 2 ... would be more ideal with a
landscape buffer between the road and the car-park”. The
position in December was, therefore, that all department heads
favoured option 1, one of the two community groups consulted
favoured option 1 and the other preferred option 2.
27.5.11 Mr Edwardes told the Commission that at its meeting
in January 1992 the Management Committee expressed some
concerns in relation to the siting of the car park. He said that
in his capacity as ward councillor he contacted the Acting City
Engineer, Mr Blair, and requested a site meeting to discuss
those concerns with the relevant council staff. Mr Blair sent a
memorandum to Mr Edwardes dated 17 January 1992 which
read:
“The site meeting at Chichester Reserve is confirmed for
7.00am Monday 20 January. John Jodrell and Dennis
Cluning will also be in attendance.
I have enclosed a sketch plan showing the three options
pegged on site for your information.”
Mr Blair said he could not recall who called the meeting.
He said also that the three options pegged were the two
that had been circulated and a variant on option 1, with the
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car park running parallel and close to Trappers Drive.
Mr Blair could not recall who attended but assumed the
four people referred to in the memorandum were there.
Mr Edwardes thought Lee Timbrell from “the cricket club”
and Ms Beth Nolan, the secretary of the Management
Committee, also attended. He did not think Mr McKenzie
was there but thought there may have been someone from
“the soccer club”. Mr Edwardes did not at the time think it
necessary to arrange for representatives of affected
residents to attend but recognised, with hindsight, that it
would have been helpful to have done so.
27.5.12 Mr Blair, Mr Jodrell and Mr Edwardes were very
vague as to what was discussed at the site meeting.
Mr Edwardes thought it was “the location of the carpark, the
access to the carpark, safety of kids, that sort of stuff”. He
could not recall any discussion concerning locating the whole
complex of amenities block and car park anywhere else in the
reserve other than as shown in the two options that had been
circulated by the City Engineer. Mr Blair said they primarily
discussed option 1 and did not recall Mr Edwardes pressing
any particular issue. He did not know why Mr Edwardes was
taking an interest in the matter or why he called the meeting
but saw nothing unusual in a ward councillor doing so. As to
the outcome, Mr Blair gave the following evidence:
“Was there any resolution reached at that meeting?---At
that meeting I believe we came up with a parallel (ie,
parallel to Trappers Drive) carpark that would meet the
building department's requirements, parks department's
requirements and with the need for some retaining wall but
not excessive.
So it would meet the parks department requirements,
engineering's requirements, building requirements. Did it
meet Mr Edwardes's approval at that meeting? Did he
express an opinion about that?---I believe Mr Edwardes
was quite satisfied with the solution at the time, yes.”
27.5.13 Mr Blair described the meeting on 20 January 1992
and its outcome in a report to the Technical Services
Committee dated 17 February 1992. The report, which was
signed by Mr McNally and is discussed in more detail below, is
annexed to this report as Annexure 10 . Mr Blair expressed
the position at that time as follows:
“A site meeting was subsequently held on 20 January
1992, with Cr Edwardes, representatives from the
Kingsley/Woodvale Cricket and Soccer Clubs and staff
from the Recreation, Building, Parks and Engineering
Departments. A number of proposals were discussed and
it was decided to proceed with the design of a modified
version of the Option 1 car park. This is shown at
Attachment 3 and described below.”
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Thus, while the affected residents had still not been
consulted or included in the process, other than by way of
the original posting of a sign in September-October 1989,
there had developed an almost unanimous consensus
amongst those who were aware of the issue. That
consensus accorded essentially with the intention of the
Council that had been publicly stated and available to
interested members of the public such as land purchasers
for over two years. Despite the agreement of the cricket
and soccer club representatives, that consensus was not,
of course, to last.
27.6
The Decision to Change to Option 4
27.6.1
At its meeting on 10 February 1992 the Management
Committee passed a resolution which was communicated to
the Town Clerk by letter dated 12 February 1992, inter alia, in
the following terms:
“The committee discussed the matter in detail and in
particular the location of the proposed Car Park and
Change Rooms including future Club Rooms.
The matter how the facility adversely effects the
surrounding residents particularly relating to noise from the
general use of the facilities is of grave concern to the
committee being so close to residential properties.
The committee resolved as follows:1.
The area pegged is not where this committee
advised Council it should be.
2.
We were not advised of any alteration to the location
in writing.
3.
The anticipated cost is likely to be higher at the
location pegged out as against the preferred site suggested
by this committee.
4.
That Wanneroo City council immediately review the
position and relocate the proposed facility to the site
agreed to by this committee in writing.
The committee reconfirms its original decision to locate car
park at right angles to the road reserve and to recommend
that the Car Park/Change Rooms be located as far from the
road reserve as possible to minimise any environmental
noise impact from traffic or functions held on the reserve.”
The letter was copied to Councillors Moloney, Nosow,
Edwardes and Wayde Smith.
27.6.2
As I have noted, the Management Committee’s letter
was dated 12 February 1992. On 13 February 1992 another
meeting was held on site, this time to review the location of the
toilet/changeroom facilities and the adjoining car park. It is
clear from the evidence that Mr McKenzie called the meeting
on the day after faxing his letter to the Town Clerk on 12
February 1992. Mr McKenzie said that, on behalf of the
Management Committee, he called the mayor, Mr Marwick, to
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advise him that the Association was not fully satisfied with
what was happening with Chichester Park. After some
discussion they agreed that Mr McKenzie should contact the
ward councillors and arrange a meeting. It was envisaged that
those members of the Management Committee who could
make it late that same afternoon would also attend.
Mr McKenzie said he contacted Councillors Edwardes, Nosow
and Smith. For some reason he did not contact the Council
representative on the Management Committee, Councillor
Beverley Moloney. Mr McKenzie said he had no “deliberate
reason” for not inviting Councillor Moloney; he just completely
overlooked her. Councillor Moloney later took great exception
to that omission.
27.6.3
Mr Edwardes recalls being contacted by
Mr McKenzie. Mr Blair also believes it could have been
Mr McKenzie who advised him of the meeting. In any event,
from all the evidence it appears that the meeting was attended
by Mr Edwardes, Mrs Edwardes, Mr McKenzie, representatives
from the Kingsley/Woodvale soccer and cricket clubs, Mr Blair,
Mr Fischer, Mr Cluning, one Ms Audrey Hine and a number of
residents from nearby houses. Mrs Edwardes has said on a
number of occasions since, including before the Commission,
that she attended the meeting not in any representative
capacity but as an ordinary citizen concerned about the bush.
She does not recall how she became aware of the meeting but
says it could have been through her husband. Mr Edwardes
agrees he may well have told Mrs Edwardes about the
meeting. Mr McKenzie said he certainly did not invite Mrs
Edwardes. Ms Hine, who was and is well known to everyone
concerned with the City of Wanneroo as an unusually
concerned and involved citizen, also later wrote that she
attended out of concern for the future of the bush. It is not
clear how Ms Hine became aware that the meeting was to be
held.
27.6.4
Mr McKenzie said he expressed the views held by
the Management Committee, as set out in its letter to the Town
Clerk, to the meeting. It appears that Mr McKenzie was most
persuasive and converted all the council staff to his point of
view, namely that the location of the amenities block and car
park should be shifted from the presently planned position
adjacent to Trappers Drive to a more central location in the
reserve (see Annexure 10, option 4). Mr McKenzie said his
principal reason for urging that course was a desire to keep
the noise he believed would be generated by the
toilet/changeroom facility roughly equidistant from the houses
on both sides of the reserve. He said he did not wish to see
the activities of the users of the facilities curtailed because of
the noise factor. Mr Blair said Mr McKenzie also stated that
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the view over the senior oval would be better from an
amenities block more centrally located.
27.6.5
Mr McKenzie said he believed both Mr and Mrs
Edwardes were also supporting a more central location.
Mr Edwardes denied that was the case and said he was not
pushing any particular position, merely pressing for resolution
of the question and progress towards completion of the
facilities. Mrs Edwardes denied expressing any support for
Mr McKenzie, her sole concern being the preservation of the
bush. Other witnesses who were present supported the
recollection of Mr and Mrs Edwardes on the point.
27.6.6
Prior to the site meeting on the late afternoon of
Thursday 13 February 1992 Mr Jodrell had prepared a report
for the Technical Services Committee, for signature by
Mr Fischer, recommending, inter alia, a variation to the
contract with Desway Constructions to add $49,900.00 to the
cost to accommodate connection to a sewer line and the
addition of a referees’ room, kitchen and store. It also
recommended provision of $20,780.00 for retaining walls at
Chichester Park. The plan attached to the report to advise
councillors of the location of the works was essentially as in
option 3 to Annexure 10. The Technical Services Committee
meeting was to be on Monday, 17 February 1992.
27.6.7
At some point before Monday, 17 February 1992,
Mr Blair produced the memorandum that is Annexure 10, for
addition to Mr Jodrell’s report to the Technical Services
Committee. Mr Blair, through the City Engineer, added to the
recommendations made by Mr Jodrell a further
recommendation that Council construct an 80 bay car park on
Chichester Park in accordance with option 4, as set out in the
attached plan. While in the text of the memorandum there is
no mention of relocating the buildings the plan for option 4
showed the amenities block in a more central position. There
was clearly little or no time for investigation of the new option
raised by the Management Committee through Mr McKenzie
and little time to carefully prepare the report on which the
recommendation in favour of option 4 was based. Having sat
on the matter for years the Council departments concerned
were rushing through a recommendation in support of a
location that was first raised, without any supporting research
or analysis, some four days earlier. The report was produced
in one working day, or two if Monday 17 February is counted.
As it turned out, they were most unwise to do so.
27.6.8
Mr Blair and other witnesses were questioned at
some length on the contents and issues arising out of
Annexure 10. First, Mr Blair agreed that the decision to
recommend option 4 was reached without any input whatever
from affected residents. Mr and Mrs Edwardes eschewed any
interest in the location of the facilities as residents. Mr Blair
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agreed that Mrs Edwardes neither did nor said anything to
suggest that she was present at the meeting in any capacity
other than an ordinary citizen concerned about the bush. Mrs
Hine lived nowhere near Woodvale, let alone Chichester Park.
The representatives of the sporting clubs and the Management
Committee could certainly not speak for the residents
surrounding Chichester Park. Mr Blair agreed that without any
input from the affected residents he and other staff had no way
of assessing any possible “downside” to the proposal put
forward by Mr McKenzie.
27.6.9
The situation was exacerbated by the fact that in his
list of people who attended the site meeting Mr Blair described
Mrs Edwardes as representing the Woodvale Ratepayers’
Association. He said he would have made that error by
consulting the file containing the earlier letter to Mrs Edwardes
as president of that non-existent body. As noted, Mr Blair
agreed that Mrs Edwardes neither did nor said anything to
suggest that she was attending the site meeting in any
representative capacity. In fact, Mrs Edwardes said that when
she became aware she had been referred to in a set of
minutes as having attended the site meeting on 13 February
as a representative of the Woodvale Ratepayers’ Association
she wrote to Mr Coffey to say that she had done no such thing
and that, as far as she was aware, there was no such body. In
the letter, dated 29 May 1992, Mrs Edwardes reminded
Mr Coffey that she had written to advise the Council to update
its records on this issue on 3 December 1991 and enclosed a
copy of her earlier letter. Mr Blair agreed also that members of
the Technical Services Committee and Council, reading his
memorandum, could quite justifiably conclude that at least one
ratepayers’ organisation was represented at the meeting which
had contributed to the recommendation they were to consider.
27.6.10 The impact of the reference to Mrs Edwardes’
presence at the site meeting as a representative of the
Woodvale Ratepayers’ Association was raised with
Mr Marwick. On 23 June 1992 Mr Marwick wrote to the Town
Clerk seeking answers to a number of questions relating to the
existence and activities of the Woodvale Ratepayers’
Association. His letter read, in part, as follows:
“I believe the reference to the Woodvale Ratepayers’
Association member, Mrs Cheryl Edwardes MLA, attending
the on site meeting may have been an influencing factor in
council’s decision to relocate the Chichester Reserve
facilities.
It was for me.”
Mr Marwick elaborated on the context in which he wrote the
letter to Mr Coffey, as follows:
“At some stage did you submit some questions on notice to
the town clerk?---Yes, I did.
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And in general terms what did they relate to?---The reports.
As I said, part of the influencing factors for me in my
original support of relocating the facility was that it seemed
to have, in my opinion, pretty reasonable community
support. Part of that support, it was suggested, came from
the Woodvale Ratepayers Association. By this time I was
convinced that it didn't exist.
Why?---Because I couldn't find anyone that knew anything
about it. So I put a series of questions to the Town Clerk
asking whether or not the association existed and was
Cheryl the president or was there a committee, things of
that nature, to try and find out absolutely for certain as to
whether or not that Woodvale Ratepayers Association
existed.
What was the response that you got?---It didn't exist.”
In that important respect Mr Blair’s memorandum was
misleading. Mr Blair said that “most certainly in hindsight I
would do it differently”. He would not, however, concede
he had done it incorrectly in the first place.
27.6.11 Both Mr Blair and Mr Fischer (who said he had some
input into the memorandum) agreed that the benefits and
advantages of a central location from an engineering and
construction point of view did not become apparent to them
until Mr McKenzie and his associates put the idea forward.
Mr Blair said “I suppose our input into the original concept plan
wasn’t that thorough and didn’t consider all the options”.
When it was put to Mr Fischer that he could have told the
Engineering Department that the central location was
preferable at any stage up February 1992, he said “(I)f it had
come to mind that could have been done”. On their own
evidence it is clear that neither department had given any real
thought to the relative benefits of alternative locations for the
toilet/changerooms and car park prior to the site meeting on
13 February 1992.
27.6.12 In the memorandum, Annexure 10, three positive
aspects are stated in favour of option 1. Option 3 is presented
by way of comparison to option 1, which it originally replaced
as the favoured course. The fact that the public and, in
particular, surrounding residents had to that point been led to
believe that the facilities were to be located in accordance with
option 1 or 3 was not included as a positive aspect for either of
those options, nor as a disadvantage to option 4. It did not
occur to either Mr Blair or Mr Fischer that, in the
circumstances, it was appropriate to re-advertise the Council’s
intentions. Mr Blair gave the following answers on that point:
“In terms of the advantages of (option 1) did you include in
that the fact that that's where everybody had been told it
was going to too?---That wasn't included, no.
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No. Did you include in that the fact that you hadn't actually
told anybody it was going to go anywhere else? Therefore,
if you left it where it was there would be less problem?--That advice didn't go out to anybody, no.
No. So you didn't include in your analysis of the merits of
option 1 the fact that it was what people understood to be
the situation for quite a long time until Mr McKenzie
became involved?---Mm.
At any stage have you been advised that any member of
the public had complained about the Trappers Drive
location between 1989 and 20 February 1992?---I'm not
aware of any complaints or petitions or anything, no.”
27.6.13 The first of the four advantages put forward in favour
of option 4 was that “the toilets/changerooms are located
centrally in the reserve, thus minimising noise impacts on
adjoining residents”. Mr Blair said that no inquiries or
assessments into noise impact were conducted. There was, of
course, no time between 13 and 17 February 1992 for any
such investigation. There was consequently no scientific basis
for Mr Blair’s statement. Secondly, the statement may have
been true if the question was being considered at the time
when the location of the facilities was first considered but that
was not the case. Since the proposal was to move the location
from a previously agreed position, as Mr Blair agreed, the
statement can only hold good for the residents of Trappers
Drive. Moving the amenities block from its location in options
1 and 3 to option 4 certainly did not minimise the noise
impacts on the residents of Landor Gardens. Mr Blair was
then asked:
“Where do you say in your report it minimises noise
impacts except for the poor people in Landor Gardens?---It
doesn't state that.
No. Why not?---Proper consideration probably wasn't
given to it at the time.
No. Whose idea was that? Where did that one come
from? It was Mr McKenzie, wasn't it?---Well, Mr McKenzie
certainly promoted the noise issue, yes.
Yes, and he promoted that to where you accepted it without
a scientific basis for it irrespective of the fact that it would in
fact increase the noise impact on another group of
residents. Isn't that right?---That would seem to be the
case, yes.”
27.6.14 Mr Fischer initially refused to concede that any
residents would be worse off as a result of the proposed
change. Mr Fischer would only accept that “there may have
been residents who could be perceived to be worse off”.
When he was directly confronted with the question Mr Fischer
gave the following answers:
“Mr Fischer, may I interrupt you there?---Mm.
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You are a resident of Landor Gardens?---Mm.
You purchased your home on the basis that if there is to be
an amenities block it's going to built on the opposite side of
the reserve near Trappers Drive with minimal, if any, impact
upon you either noise, visually or anything else. Do you
not agree that option 4 is the worst possible scenario from
the point of view of a person in those circumstances?---It's
certainly a difficult decision.
COMMISSIONER: That wasn't the question, Mr Fischer.
Could you answer the question?---They may be worse off.”
27.6.15 The second positive aspect put forward for option 4
was “the southern entrance road could be utilised to provide
access to a possible future community facilities site”. Mr Blair
agreed the Council had no plans at that time to build any
community facilities in that position. The community purpose
site was still in a position further north. Such facilities, at the
time, might never be built. Item (b) was not a compelling factor
in favour of option 4.
27.6.16 The third positive aspect was said to be: “There is
minimal impact on the native bushland by the car park. The
access road will require a number of trees to be removed, but
this is acceptable to the Parks Department.” Mr Blair readily
agreed that option 1 also involved minimal impact on the
native bushland. The same is true of option 3. Item (c) was
not a factor in favour of option 4 over either of options 1 or 3.
27.6.17 The fourth positive aspect was that “the facilities are
screened from the residents of Trappers Drive by the native
bushland and can be screened from Landor Gardens and
Standish Way by additional landscaping”. Mr Blair said there
had been no intention to landscape the area between the
facilities and Trappers Drive. He said it would be possible to
completely screen the car park and amenities block from
Landor Gardens with landscaping but he agreed it would still
involve putting a structure in place near to the homes of
people who, had they inquired, would have been told the toilet
block and car park were to go on the other side of the reserve.
27.6.18 At its meeting on 17 February 1992 the Technical
Services Committee accepted each of the four
recommendations contained in the memoranda from the City
Building Surveyor and the City Engineer. Councillor Edwardes
is recorded in the minutes as having declared an interest in
the matter and abstained from voting. Option 4 went forward
to Council as the proposed location for what were now referred
to as the clubrooms and the car park. At its meeting on 26
February 1992 Council duly resolved, inter alia, to vary and
increase the scope of the contract with Desway Constructions,
and to construct the 80 bay car park in the location outlined in
option 4, as recommended by the Technical Services
Committee. As the matter was presented to the Committee
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and to Council councillors had no reason to query the advice
they had been given nor to doubt that the necessary
investigations had been carried out and the correct steps
taken to support that advice.
27.6.19 Mr McKenzie was notified of Council’s decision by a
letter drafted by Mr Blair, dated 3 March 1992. The
Management Committee, at its meeting held on 9 March,
resolved that “(A) letter of thanks on behalf of this committee
and affiliated clubs to be sent to Wanneroo City Council and
Staff for their prompt assistance and positive contribution in
resolving the matters (in) relation to the change rooms and car
park whilst allowing the retention and conservation of some of
the last remaining vegetation on the reserve”. The scene was
set for a fairly intense civic confrontation between the
residents affected by the decision.
27.7
The Dispute
27.7.1
According to Mr Fischer the builders started work on
the site on 9 March 1992. Also on that day, Mr Edwardes sent
a circular letter to a number of residents along the Trappers
Drive side of Chichester Park in the following terms:
“Dear Resident
I am enclosing for your information and interest the plans
for the clubrooms and toilet block to be constructed in the
oval adjacent to Chichester Park, Woodvale.
The site of the building was reached only after much
consultation between myself, the City of Wanneroo,
residents and the Kingsley/Woodvale Recreation
Association.
The block is situated in a location which should cause
minimal noise disruption whilst at the same time retain most
of the existing natural bushland.
I have also consulted with the Building Department to
ensure that the materials used for the construction of the
facility are, in colour terms, aesthetically pleasing and in
keeping with the standard of the area.
I trust that the above meets with your approval.
Yours sincerely
COLIN EDWARDES”
27.7.2
Mr Edwardes said that the letter was written simply
to advise residents in the blocks around Nadine Place what
was happening with the reserve. He said that as he was
leaving the site meeting on 13 February a number of residents
gathered on Trappers Drive who asked him what the meeting
had been about. Mr Edwardes said he had a general
discussion with the people about the proposals for the reserve
and one then asked him to let them know what the Council
resolved to do. He said the letter, which he left in the
residents’ letter boxes, was in response to that request. He
explained that action in the following terms:
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“In view of the fact that what had happened was that ... the
location of the toilet block near Trappers Drive had been
changed to somewhere closer to Landor Gardens, did you
not decide to enlighten them as to what had happened
while you were handing out this material?---No, I didn't.
Why not?---Well, in retrospect it was a mistake.
In this letter were you attempting to take credit for what had
occurred?---No, I was just merely advising.
Is the reason that you didn't advise anyone in Landor
Gardens that you could not really take credit for having the
thing moved closer to them?---Not at all.
Would you agree that it is open to conclude on that letter
that you were supportive of option 4?---It's open to that.
Were you?---Supportive of option 4?
As opposed to the other options?---Not really because I just
wanted it built for the soccer season and I knew what would
be entailed if it - in terms of going to option 4.”
27.7.3
The Commission heard evidence from Mr Mark
Escott, who has lived at 24 Landor Gardens since late 1991 or
early 1992. Mr Escott said that he first became aware that
building work had commenced on the reserve when he noticed
that a very large tree had been knocked down and a sand pad
laid. Shortly after he was approached by a neighbour, either
Mr Gary Chalker or Mrs Helen Chalker, who lived at lot 628,
on Landor Gardens, directly overlooking the reserve and the
building site. Mr Escott said that Mr and Mrs Chalker were
outraged at what was happening and within a few days
organised a meeting with “the majority of residents that had an
interest in their houses on Landor Gardens and that stretched
up to a few houses as well on Chichester Drive”. At that
meeting the residents present formed themselves into an
organisation they called the Chichester Reserve Action Group
(“the Action Group”). A copy of Mr Edwardes’ letter to
residents around Trappers Drive and Nadine Place was
produced and discussed at the meeting. Mr Escott said it
“enraged” the members of the group. The group appointed a
committee comprising Mr Chalker, Mr Escott and another
nearby resident, Mr Mark Langdon.
27.7.4
By letter to the Mayor of Wanneroo dated 17 March
1992 the committee of the Action Group advised that they
intended to convene a special electors meetings pursuant to
section 171 of the Local Government Act 1960. The
necessary petition requesting the convening of such a
meeting, containing some 75 signatures, was enclosed. The
Action Group advised the Mayor that the matters to be
addressed at the meeting included why, when and on whose
authority the facilities were relocated, why the residents most
affected were not advised and the residents who would benefit
most were advised (by Mr Edwardes’ letter of 9 March) and a
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number of other matters arising from the location. The letter
concluded:
“We wish to bring to the attention of the council, our
concerns that the councillor leading the charge for the
relocation, had a far greater interest in the relocation than
we believe was disclosed in the council meeting that
approved the relocation.”
The mayor, Mr Marwick, halted work on site immediately
and, on 19 March, determined that a special meeting of
electors should be held on 9 April 1992. By letter of the
same date the Town Clerk so informed the Action Group.
27.7.5
Before the special electors meeting was held each of
the committee members of the Action Group received a letter,
dated 31 March 1992, from solicitors acting for Mr Edwardes,
alleging that Mr Edwardes had been defamed in the final
paragraph of their letter to the Mayor of 17 March. The
solicitors demanded elaborate and public apologies on the
part of the three committee members. Mr Escott said they had
no factual basis for the allegation in the final paragraph of their
letter at that time; it was based on their suspicions arising from
the circulation of Mr Edwardes’ letter in Woodvale. He said
they were initially frightened by the letters and “foresaw our
lifestyle being affected by visions of our houses being sold
(and) massive compensation to Mr Edwardes”. They then
consulted a solicitor themselves.
27.7.6
Mr Escott and Mr Chalker also went to see the
Mayor. Mr Marwick allayed their fears somewhat by telling
them that he “had a drawer full of (similar) letters”. According
to Mr Escott, Mr Marwick told the two men that “most of the
councillors that had crossed Councillor Edwardes in some way
had received them. It was a standard format for him”. In the
result, the solicitor acting for the Action Group wrote to
Mr Edwardes’ solicitors on 6 April 1992 denying any intention
to defame but apologising for any impression to that effect
gained by Mr Edwardes. The matter did not proceed any
further. Mr Edwardes was also pursuing other avenues to
combat the perception that he had acted out of self-interest in
the matter. I shall return to that issue in due course.
27.7.7
The whole matter went public on 24 March 1992
when the Wanneroo Times published a headline story headed
“Stir Over Toilet Block”. It quoted Mr Edwardes, Mr Chalker for
the Action Group and Mr McKenzie for the Association. On 30
March 1992, the Town Clerk received a request for information
from the office of the Minister for Local Government to enable
the Minister to reply to letters and telephone calls he was
receiving from “concerned ratepayers”. By letter dated 30
March 1992 the Action Group referred to “our recent
discussion” and sought from the Mayor answers to a list of
questions and copies of a number of material documents. The
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letter was aggressively worded, couched more as a list of
requirements than a request for assistance. Mr Coffey
provided a comprehensive reply on behalf of the Mayor, by
letter dated 3 April 1992. A letter from solicitors, Parker &
Parker, acting for the Action Group, was faxed to the Mayor on
8 April, the day before the special electors meeting. In the
letter the solicitors argued that by failing to notify the residents
on the Landor Gardens side of the reserve of its intentions
Council had denied natural justice to those residents. The
solicitors also advanced a number of practical arguments
against the central location and in favour of option 1.
27.7.8
Both sides in the dispute were vigorously
marshalling support for their respective positions. The
proponents of option 4 circulated and presented to the Mayor
their own petition, seeking the resumption of building on the
present site. The Association put out a circular to the
residents of Woodvale seeking the attendance of residents at
the special meeting and “support to have the facilities correctly
located in the central area of the Reserve so as to allow full
use by users of both reserves without adversely affecting any
Residential amenity surrounding any side of the Reserves”.
27.7.9
The special meeting of electors was held on 9 April
1992, as planned. The minutes record that the mayor,
Mr Marwick, was in the chair, Councillors Edwardes, Moloney,
Smith, Nosow, Freame and Johnson attended, along with the
Town Clerk, City Building Surveyor, Deputy Parks Manager
and Committee Clerk. There were 120 electors present. The
meeting lasted almost two hours. From all the evidence, the
debate was heated and few people were persuaded by the
justice of the other side’s argument. At the end Action Group
members moved a motion that the meeting recommends that
Council form a committee comprising councillors, council staff
and affected residents, to investigate the problems associated
with the location. The motion was carried. Mr McKenzie then
moved a motion, seconded by Mr Trimbell that construction of
the facility in its present central position be proceeded with as
soon as possible. The motion was lost. Action Group
members then moved a motion that the clubrooms be
relocated back to the original position, namely as in option 1.
That motion was carried. The Action Group appeared to have
won that round.
27.8
The Reversal
27.8.1
However, having been converted to the merits of
option 4 Mr Fischer, for one, was undeterred. The day after
the special electors meeting he personally drafted a report in
which he recommended to Council that it proceed with
construction of the “toilets changerooms and carparking
facilities as per option 4” as previously agreed. Mr Fischer
also recommended that Council prepare a policy for the on912

site advertising of Council facilities. Since I express some
criticism of Mr Fischer’s report a copy is annexed to this report
as Annexure 11.
27.8.2
There is, of course, no reason why a council officer
in an executive, advisory position such as Mr Fischer should
not reach a particular point of view on any issue within his
area of expertise and jurisdiction and argue that point of view
to the Council committee concerned and ultimately to Council
with a recommendation. For such partisanship to be
appropriate, however, the point of view must be based on
sound reasoning, the officer must present the Committee and
Council with all available and necessary information to enable
members to consider the matter for themselves, all reasonable
opposing arguments must be included and be fairly dealt with
and the report in which the point of view is presented and the
recommendation made must not contain misleading
information. Council can be presumed to have no wish to
indulge the personal preferences of council staff where their
views are coloured by extraneous considerations or prejudice.
It has a right to expect expert assistance to enable it to arrive
at a decision which, when all considerations are properly
balanced, is in the best interests of the electors. In my opinion
Mr Fischer’s precipitate memorandum of 10 April 1992 fails
that test on all counts.
27.8.3
After referring to the special meeting of electors,
Mr Fischer purported to summarise the arguments in favour of
both sides. Mr Fischer then referred to the motions put and
the final resolution in favour of option 1. He correctly noted
that “(N)onetheless, the issue is one for Council to determine”.
He then proceeded to repeat the advantages listed in favour of
option 4 on the previous occasion when the matter came
before Council. He then added four new perceived
advantages of option 4, namely fewer retaining walls, the fact
that the car park could be built with minimal earth works, the
sewer could be connected without the need for pumps and the
fact that the central position provides “a better outlook for the
sports being carried out on the oval”.
27.8.4
As I have noted, one of the principal arguments
advanced by the Action Group for the residents in and near
Landor Gardens was that they had purchased their land after
the 1989 concept plan had been published and the sign
indicating an intention to locate the amenities block and car
park in accordance with option 1 had been erected. They
claimed they had relied on that information in reaching a
decision on whether or not to pay for a block of land on the
more elevated, more expensive, Landor Gardens side of the
reserve. They argued further that, having bought their land
and built on it partly on the strength of the Council’s
representation with respect to the development of the reserve,
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it was not now open to the Council to change its mind. While
not necessarily decisive, on any reasonable assessment the
argument carried considerable force as all witnesses, except
Mr Fischer, acknowledged. In his report Mr Fischer reduced
that argument to these words:
“Those seeking its location adjacent to Trappers Drive
opposite Nadine Place argued that:
... the higher cost of land on the eastern side of the
Reserve meant that they should suffer less inconvenience
from the development of the facilities."
Mr Fischer had turned a relatively compelling argument in
favour of the Action Group’s position into a rather
unpleasant, apparently elitist, plea for special treatment
based on the higher cost of the land.
27.8.5
Another Action Group argument referred to by
Mr Fischer was that “vandalism and other crime may occur
around the facility if in a centralised location”. Clearly in
relation to that argument Mr Fischer noted that “the Mayor
gave an undertaking to the meeting to seek from the Crime
Prevention Bureau their recommendations concerning the
siting of the building”. Those recommendations had not, of
course, even been sought, let alone obtained, by the day after
the meeting when Mr Fischer was drafting his report.
Mr Fischer was asked why he made a recommendation without
first obtaining the information. He gave the following answers:
“Why would you make a recommendation without that
information being obtained?---Because ...
Because it didn't matter to you one way or the other?---No,
that's not correct. The ...
Then why didn't you wait for it before you actually made the
recommendation?---Because the committee had the
responsibility - the Technical Services Committee is the
committee that is responsible for addressing works projects
and they needed to consider as much information as was
available to them in order for them to make a
recommendation.
And you can provide them with all the information, can't
you, and if they're prepared to make a decision without all
the available information that is their business but why, as
the responsible officer, would you make a recommendation
without all the relevant available information?---I suppose
when I made this recommendation I didn't have any
expectation of any new issue to be raised by the crime
prevention department.”
27.8.6
Mr Fischer was later asked whether he had any
intention of ever changing his view and he replied “(N)ot at
that time, no”. In my opinion those answers by Mr Fischer are
unsatisfactory. In fact, in due course Acting Sergeant Valuri of
the Crime Prevention Office provided a report in which he
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expressed a very firm view in favour of option 1 and against
option 4, for a number of cogent reasons. Mr Fischer said
further that “the considered opinion was that there was nothing
so extraordinary that was likely to arise out of (the police
officer’s) opinion”. It seems “the considered opinion” was
Mr Fischer’s own view of the matter.
27.8.7
Mr Fischer was also questioned on his statement, on
page 3 of Annexure 11, that “(S)hould Council resolve to
relocate the building it will cost an additional $56,850 and
should Council resolve to not proceed with the project, the cost
will be approximately $31,000”. Mr Fischer made it clear to the
Commission that he was there intending to convey that the
figure of $56,850.00 was the additional cost that would be
incurred if the building was relocated from its central position
back to its original position, in accordance with option 1. He
said he would have obtained that information from Mr Jodrell.
The figure was misleading.
27.8.8
When the matter came before Council, Councillor
Wayde Smith advised his fellow councillors that the cost of
relocating the amenities block was over $50,000.00. He was
later criticised for making that incorrect statement. Mr Fischer
was asked by the Town Clerk to advise on the cost of work to
date and replied, inter alia, “I cannot account for Cr Smith’s
suggestion that the cost was over $50,000.00 However, there
may have been a misunderstanding as I indicated in the
memorandum to the Technical Services Committee the cost to
take up option 4 was $56,850.00”. In a memorandum to
Councillor Smith of the same day, Mr Fischer made it clear
that the figure of $56,850.00 was the cost to bring the building
to the same stage it had reached in the central location, at the
location as per option 1, not the cost that would be thrown
away as a result of a relocation. It included the cost of sewer
requirements, retaining walls and a new building pad to bring
the works to the same point it had reached at the location for
option 4. The actual cost which would have been thrown away
with a relocation to the position as per option 1 was a more
realistic $19,070.00. There seems little doubt that the
misleading figure of $56,850.00 contributed to the decision by
Council to vote to proceed with option 4.
27.8.9
On page 3 of his report Mr Fischer stated that “the
issues raised by the special electors meeting do not add any
compelling technical argument to require the resiting of the
facilities adjacent to Trappers Drive, near Nadine Street”. In
my opinion that statement, also, is misleading. A number of
technical matters had been raised by Action Group members,
including the questions of noise and security. They had not
been resolved and had certainly not been resolved in favour of
a location in accordance with option 4. Further, the most
cogent arguments in favour of option 4 were not technical; they
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were a matter of fairness. The residents on the Landor
Gardens side of the reserve had purchased their properties on
the strength of the published intentions of Council at the time,
as had those on the Trappers Drive side. For reasons which
had been ascertainable all along the Action Group believed it
was unfair to change those intentions at the last minute. From
the perspective of the Action Group the only factor that had
altered was the intervention of Mr McKenzie and the
Association and Management Committee. The Association
and Management Committee did not represent the interests of
the residents. The decision to change had been made without
consultation with residents and in particular the residents on
the Landor Gardens side. Those arguments were not
presented to Council by Mr Fischer, other than in the distorted
fashion to which I have referred, or by any other council
officer. They should have been.
27.8.10 The fairness arguments were clearly persuasive for
the Action Group position. Mrs Jennifer Kaluzynski was one of
the principal organisers for the residents on the Trappers Drive
side of the reserve in the dispute. She was very familiar with
the competing arguments at the time. At the conclusion of her
evidence the argument omitted by Mr Fischer was raised with
Mrs Kaluzynski, as follows:
“Now, I understand that you, on your evidence, did not
observe any signs. If at any stage you had been told by
Council that since 1989 the intended location of the
amenities block was on Trappers Drive near Nadine Place,
would that have affected the way in which you dealt with
this issue?---Well, yes, I think we would have probably
thought, well, we didn't do our homework before we bought
our block of land and we don't have a choice.
Is it the case that notwithstanding writing letters and
attending meetings, no one actually told you that?---That's
correct, yes.”
27.8.11 It is no answer for Mr Fischer to say that he was only
concerned with the technical aspects of the decision. If that
was the case, and I do not accept it was, then he should not
have presumed to make a recommendation to Council as to
the course of action it should take. Such a recommendation
presupposes that the person making it has considered all the
available facts, arguments and considerations. If Mr Fischer
had only considered the technical aspects of the decision, his
conclusion should have been confined to an expression of
opinion as to the relative technical merits of the alternative
options. This deficiency in Mr Fischer’s report, Annexure 11,
raises the issue of inter-departmental co-ordination. I will
return to that question later in this chapter.
27.8.12 At its meeting on 13 April 1992 the Technical
Services Committee received Mr Fischer’s report and a
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petition, tabled by Councillor Smith, containing 286 signatures
in favour of proceeding with the works in progress, as per
option 4. The Committee resolved to recommend to Council in
terms of Mr Fischer’s recommendations, namely that work
proceed as per option 4. Councillor Edwardes again declared
an interest and abstained from voting.
27.8.13 At its meeting on 29 April 1992 Councillor Moloney
tabled a 550 signature petition requesting the relocation of the
amenities block to the option 1 position. The Town Clerk also
tabled a further 71 signature petition in favour of option 4. The
petitions had consequently progressed from 75 signatures
calling for an electors meeting to push for the option 1 location
to 286 signatures calling for resumption of work at the option 4
location to 550 signatures in favour of option 1 and a further
71 signatures for option 4. All councillors, except Councillor
Carstairs, were present and a full complement of council staff,
including Mr Coffey and Mr Fischer. Mr Jodrell is not shown
as being present. Four members of the press and 151
members of the public attended the meeting. The Woodvale
community was well and truly divided and involved.
27.8.14 The minutes of the meeting note the report of the
City Building Surveyor, Mr Fischer, in the following terms:
“Whilst it was generally agreed that the development was
necessary on the Reserve, (at the special meeting of
electors) there were differing views as to its proper
location. The City Building Surveyor discusses those views
and comments on the resolutions passed at that meeting.”
It would seem Council believed Mr Fischer’s report to be
fair and balanced. It was noted in the minutes that
Mr Edwardes again declared an interest and did not take
part in the debate, which the Wanneroo Times later
described as “fierce”. First Council was moved to resolve
not to proceed with construction in the option 4 location
and to relocate the facility to the option 1 position. Those
motions were lost by five votes to seven. On a division
being called it was noted that Councillors Moloney, Rundle,
Major and Marwick were in favour, with Councillors
Johnson, Smith, Dammers, Freame, Carstairs, Davies and
Waters voting against the motions. A second group of
motions, to have work proceed at the option 4 location, with
some ancillary measures, was passed by seven votes to
five, the voting being in exactly the same pattern in reverse
. It was in the course of debate on these motions that
Councillor Smith advised the meeting that the amount
already spent on the toilet block in its central location was
in excess of $50,000.00, having obtained that figure from
Mr Fischer’s report.
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27.8.15 From a letter she subsequently wrote to Mr Coffey, it
appears the ubiquitous Mrs Hine was present at the meeting.
Mrs Hine’s letter included the following observations:
“I also feel it was very wrong that Councillor Smith at the
last shire meeting deliberately misled the councillors as
they voted on what he said. The price of two toilets was in
the figure he gave to council. How come no one like
yourself or Mr Fischer picked up on that mistake. I think
Mr Fischer should have been aware of this and corrected
him. ...”
While there is no evidence to suggest that Mr Smith
deliberately misled the councillors, in my opinion Mrs
Hine’s query is well taken. While it may have been a little
unfair for Mrs Hine to expect Mr Coffey, as Town Clerk, to
be aware of the true cost of relocating, probably
unbeknown to her Mr Fischer must have been well aware of
Councillor Smith’s mistake. It is clear from the minutes and
the subsequent publicity that Mr Fischer said nothing and
allowed the vote to proceed on the basis of the false
information provided by Councillor Smith. Mr Fischer’s
attendance at the meeting was for the express purpose of
advising councillors when required. In my opinion his
silence misled the Council.
27.8.16 It has been submitted by Counsel for Mr Fischer that
council staff attend meetings to supply information and answer
questions when requested and not to take part in debate or
raise issues. Correcting an obvious error which Mr Fischer
knew was having a misleading effect on the whole debate
cannot be said to be participating in the debate or raising an
issue. It would have been a simple matter for Mr Fischer or
the Town Clerk at his request to have passed a note to the
Mayor or Mr Smith to let them know the debate was
proceeding in part on a false premise.
27.8.17 In any event the apparent victory for the Trappers
Drive, option 4, camp represented by the resolutions of
Council passed on 29 April 1992, was short-lived. Very shortly
after the meeting Councillor Moloney, who had spoken
strongly in favour of relocation to the option 1 position, gave
notice of her intention to move a motion to rescind the
resolutions. Since Councillor Moloney was standing for reelection on 2 May 1992, she authorised Councillor Peter
Nosow to move her rescission motion on her behalf if she was
defeated.
27.8.18 Mrs Moloney was, in fact, defeated in the election.
Immediately thereafter Mr Robert Johnson was elected mayor
to replace Mr Marwick. On the evening of Friday, 1 May,
Mr Escott said that he and Mr Chalker were in Chichester
Drive collecting names for a petition for the Action Group, and
at the same time doorknocking on Mrs Moloney’s behalf, when
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they were verbally abused by a group of men in a car.
According to Mr Escott, once the group in the car realised what
they were doing they became very angry and chased the two
men until they caught Mr Chalker. There followed an
altercation in the course of which both Mr Chalker and
Mr Escott were punched and Mr Chalker was injured. A man
was subsequently charged and convicted of assaulting
Mr Chalker. The incident was reported in the Sunday Times
on 3 May 1992 under the heading “Campaign Workers
Bashed” and in the Wanneroo Times on 5 May 1992 under the
heading “2 Bashed Over Leaflets”.
27.8.19 As I have noted, on 13 May 1992 the question of the
location of the Chichester Reserve clubrooms and toilet block
was raised in the Legislative Assembly by Ms Jacqueline
Watkins MLA. In the meantime, some expert evidence was
accumulating. The Action Group had obtained analyses of the
likely noise situation at both alternative locations from Dr D D
Carruthers of the Faculty of Architecture at the University of
Western Australia and Herring Storer Acoustics. Both reports
concluded that option 1 was the preferable location from a
noise viewpoint. Acting Sergeant Valuri of the WA Police
Office of Crime Prevention, having been requested to provide
a report on the relative merits of both locations from a security
perspective, met with Mr Jodrell on site on 29 April 1992 and
delivered a report dated the same day. Mr Valuri gave six
reasons for preferring option 1, with none against, and seven
against choosing option 4, with none in favour. Mr Valuri
concluded his report with the following comments:
“... I have drawn a conclusion that the old location (option
1) from a crime prevention and policing angle is the
preferred one.
My comments are based on established crime prevention
practices and policies, and no personal viewpoints have
been expressed. I have made the point very clearly to all
those involved that I will remain impartial and will not be
drawn into the debate over the location of the toilet block.”
27.8.20 Mrs Moloney’s rescission motion was placed on the
agenda for the Council meeting on 27 May 1992. In the
meantime Mr Smith was in contact with Mr Jodrell to discuss
alternative proposals for locating the amenities block and car
park which would alleviate the concerns of the Trappers Drive
residents. Mr Smith recalls little of those efforts, or even how
he ultimately voted, but Mr Jodrell recalls meeting him on site
to discuss alternatives. Mr Jodrell also recalls preparing some
costings and plans for two proposals. Councillor Gilmore
appears also to have been involved in those inquiries.
27.8.21 The Council meeting on 27 May 1992 was again
very well attended. All councillors were there, except for
Mr Edwardes, and a full complement of council staff. The
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minutes record the attendance of three members of the press
and 125 members of the public. According to the minutes a
number of motions were put to the meeting. They included the
following:
(a)
Mrs Moloney’s motion, moved by Councillor Nosow
and seconded by Councillor Smith, to rescind the previous
motion to proceed with the works as per option 4, was
carried.
(b)
Motions to proceed with the construction of the
amenities block as currently located (option 4) forthwith
and to refer the location of the car park back to the next
Technical Services Committee meeting were lost.
(c)
Motions that consideration of the proposed facilities
at Chichester Reserve be referred back to the Technical
Services Committee for further discussion and that south
ward councillors meet with representatives of the Action
Group and Trappers Drive residents to discuss the
proposed development prior to the next meeting of the
committee, were lost.
(d)
A motion that Council proceed immediately with the
construction of facilities in accordance with option 1 was
lost by division, five votes to seven.
(e)
A motion that Council and technical staff of the City
meet with representatives of both disputing groups and
from the Management Committee to discuss the proposed
facilities prior to the next Technical Services Committee
meeting, was lost.
(f)
A motion (clearly moved in some frustration by
Councillor Freame, seconded Councillor Dammers) that
consideration of the facilities at Chichester Reserve be
terminated, was lost.
(g)
A motion that the previous motion to refer the matter
back to the Technical Services Committee for further
consideration be again considered by Council, was carried.
(h)
A motion that consideration of the provision of
facilities at Chichester Reserve be referred to the Technical
Services Committee for reconsideration, was carried.
27.8.22 The meeting was declared open at 7.34 pm and
closed at 12.48 am. The Wanneroo Times on 2 June 1992
described the meeting as a farce, with a number of the 12
councillors at times bickering and sniping amongst themselves
and with residents. The Action Group, with the active support
and assistance of Councillors Moloney and Nosow, had
succeeded in having the matter referred back to committee
level for reconsideration.
27.8.23 After the meeting Mr Smith said publicly that he
believed the affected residents should reach some sort of
compromise. Mr Marwick, having initially voted for option 4,
had become a committed convert to option 1 as he believed
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that was the location the majority of residents wanted. He was
quoted in the Wanneroo Times on 2 June as saying that the
residents “want option one, the original site that no-one
objected to at the time it was passed”. The Mayor,
Mr Johnson, was clearly looking for the lowest common
denominator. In a press statement dated 28 May 1992, the
substance of which was published in the Wanneroo Times on
2 June, he advocated a much reduced scope of works, to a
simple toilet facility and no car park, relocated to a position
where it “will give least concern to residents”. Mr Jodrell said
he approached the President of the Royal Australian Institute
of Architects to have him act as mediator between the
disputing residents. In the event, that initiative was not
pursued. The Action Group and its supporters and
correspondents in favour of option 4 maintained their pressure
on councillors.
27.8.24 Mr Fischer prepared a report for the Technical
Services Committee which was to meet on 15 June 1992. It
provided a brief background chronology of the matter, a brief
summary of the competing arguments and comment on the
noise and vandalism factors. Mr Fischer again omitted any
reference to the fact that the original decision to proceed with
option 1 had influenced decisions made by residents over a
period of more than two years. The reports from Dr Carruthers
and Herring Storer Acoustics were attached to the report. The
report from the Office of Crime Prevention was not included.
Mr Valuri’s reasons for decisively favouring option 1 were
reduced to:
“The Crime Prevention report previously circulated
expresses concern about the screening of the facility in the
central location and the long access to the car park. It
indicates the facilities would be better located nearer a
road frontage.”
27.8.25 Mr Fischer then presented councillors with the
options. Option 1 was to not provide facilities. Mr Fischer
opposed that course on the grounds that it was “essential to
provide ablution facilities and adequate car parking” for the
only active sporting field in Woodvale. Option 2 was to
proceed with the building and car park at the central location.
The report gave some costings for that option. Mr Fischer
then referred to “further options depending on the sites
selected for the building and the car park”. He noted that a
number of options for the car park had previously been
considered by Council and referred to “Attachment B” which
presumably comprised diagrams of the 4 options previously
considered. The report concluded, unhelpfully, as follows:
"SUMMARY
All options for the provision of building and car parking
facilities on Chichester Reserve have been vigorously
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debated without resolution. Council may wish to consider
the engagement of an independent consultant to liaise with
all parties and make a recommendation after considering
all the issues.”
There was, most unusually, no recommendation.
Mr Fischer told the Commission he had not changed his
view that locating the facility as per option 4 was the best
solution. He could not offer a reason as to why he did not
put that view forward again.
27.8.26 At its meeting on 15 June 1992 the Technical
Services Committee requested the City Building Surveyor,
Mr Fischer, to provide a report to Council on the cost , inter
alia, to relocate the toilet block to the western side of the
reserve and reduce the scope of the project to toilets with an
enlarged space for changing and showers in the toilet area. It
appears Mr Jodrell obtained the necessary costings from
Desway Constructions and from an alternative builder by way
of comparison and prepared a report for Council over the
signature of Mr Fischer, dated 22 June 1992. In that report
Mr Fischer recommended that Council endorse the plan for
toilets to be erected on Chichester Reserve in accordance with
an attached plan which showed a simple floor plan of two
rooms, for male and female users, with toilets, showers and
change benches. There was a verandah drawn on three sides
and a retaining wall.
27.8.27 The report further recommended that the building be
located in a position very close to the original plan for option 1
and that the contract with Desway Constructions be varied to
cancel the previous variations to increase the size of the
building and to add those elements necessary to complete the
building as newly designed, in its new location. A final
recommendation, added after the signature block had been
typed in, was that representatives of the two resident groups
be invited to consult with Council over the final siting of the
amenities.
27.8.28 At its meeting on 27 June 1992 Council accepted all
the recommendations of the City Building Surveyor. Councillor
Edwardes said he again declared an interest and took no part
in the proceedings. The minutes reflect his declaration. The
toilet block was thus to be relocated back, adjacent to
Trappers Drive, much reduced in scope, and there was to be
no car park.
27.8.29 On 2 July 1992 Mr Jodrell wrote to two
representatives of the Action Group and three representatives
of the residents from the Trappers Drive side of the reserve to
request that they attend a site meeting on 7 July to discuss
final siting of the building and other details such as levels.
The letter refers to “your sketch” and “your proposal” which
suggests that there had been agreement between the
922

disputing residents on the matters put before Council on 27
June, prior to the Council meeting. In any event, a file note
completed by Mr Jodrell records that final agreement was
reached at the site meeting on the location of the building,
levels, the colour and composition of materials and retaining
walls. Mr Jodrell agreed to confirm all details in writing which
he subsequently did by circular letter dated 9 July 1992.
27.8.30 Desway Constructions’ original tender to construct
amenities blocks at both Seacrest and Chichester Reserves
was $77,000.00. On 31 July 1992 Desway Constructions
advised Mr Jodrell that the firm’s costs to that point totalled
$31,110.00. Their estimate for the total cost of the works on
Chichester Park, as finally agreed, was $101,500.00. The
building was completed and handed over to the Council on 23
November 1992.
27.9
The Involvement of Mr and Mrs Edwardes
Mrs Edwardes
27.9.1
According to Mrs Edwardes she and her family
moved into their home in Nadine Place, Woodvale on 31
December 1991. Prior to that time they had lived in
Greenwood. As a resident of Greenwood Mrs Edwardes was
involved with the Greenwood-Kingsley-Warwick-Woodvale
Citizens’ Association. She says she was president of that
association until her election to Parliament in 1989. It is clear
from the evidence before the Commission that the association
did not have any input into the Chichester Reserve amenities
decisions nor was it consulted in any way. I have dealt with
the suggestion that Mrs Edwardes was, at material times,
president of an organisation called the Woodvale Ratepayers’
Association. Not only was Mrs Edwardes never president of
an association of that name, no such association existed.
27.9.2
I have noted also that Mrs Edwardes was affiliated
as a member of the Association from May 1989. Mrs
Edwardes told the Commission that she had, in fact, been
involved with the Association from about 1986. She was also
involved with the Kingsley Soccer Club which was, in turn,
represented on the Association and Management Committee.
In those capacities she was aware that the Association and
Management Committee were negotiating with the Council to
have facilities erected on Chichester Park. Mrs Edwardes was
asked about any connection between her knowledge of the
Council’s intentions for Chichester Park and the decision she
and Mr Edwardes made to purchase their house in Nadine
Place:
“When you moved to Nadine Place in December 1991 what
was your understanding of where the amenities block and
carpark was to be located?---Down towards - it changed
several times; in the Trappers Drive end.
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At the time you purchased your house did you make
inquiries of council as to what, if any, buildings were going
to be constructed on Chichester Reserve?---No.
Did it play any factor in your choice of premises at the
time?---None whatsoever.
... No doubt in choosing your house you drove past
Chichester Reserve. Were you aware that anything was
planned to be built on it at that time?---Yes.
How were you aware of that?---Through the long
association with the Kingsley Soccer Club.
At that time did you have a particular view on the location
of any structure to be erected on Chichester Reserve?--Only in terms of the carpark.
What view did you have about that?---That the natural bush
should be retained and the carpark, wherever it was to be
located was to preserve that bush.”
27.9.3
Mrs Edwardes said her interest in preserving the
bush on Chichester Reserve was longstanding. She had been
active in negotiating with the Education Department and the
City of Wanneroo to preserve the trees when the site on
Chichester Park was cleared for the North Woodvale Primary
School. Mrs Edwardes believed that action occurred
sometime in 1988-89. She was not sure in what capacity she
was carrying out those negotiations. Mrs Edwardes said the
whole issue was well and truly resolved by the time she and
her family moved into Nadine Place.
27.9.4
Mrs Edwardes said they would not have been able to
see the structure planned for the reserve on the original
concept plan. She said they cannot see the present structure,
other than from their front verge. Photographs of the view
towards Chichester Park, taken from various positions in
Mr and Mrs Edwardes’ house, support that assertion.
Mrs Edwardes maintains that she did not have any view as to
where either the building or the car park should be located
except a strongly held objection to the works causing any
destruction of the bushland. Mrs Edwardes said she
understood the area of bushland in Chichester Park alongside
Trappers Drive was “regarded as being unique by the City of
Wanneroo”.
27.9.5
Mrs Edwardes said she only ever attended one site
meeting on Chichester Park. She has a fair recollection of the
site meeting she attended on 13 February 1992 but cannot
recall whether she learned of it through the Association or from
Mr Edwardes. She said she recalled the meeting was only
concerned with the location of the car park. Her
understanding at the time was that Mr Cluning, the Deputy City
Parks Manager, intended to recommend strongly that the car
park run parallel to Trappers Drive and not through the centre
of the bush as shown on the concept plan. Mrs Edwardes said
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she was there in a purely personal capacity and to listen only.
She said she did not participate in the discussion at all. With
the exception of Mr McKenzie, who gained the impression that
Mrs Edwardes was supporting option 4, the other witnesses
who were there agreed with her account. Even Mr McKenzie
said he believed Mrs Edwardes did not have a “strong focus or
point of view in the discussions”. Mrs Edwardes said also that,
to the best of her recollection, the first she became aware the
building was to be located in the central position was when
she saw the sand pad appear. She said that as far as she was
concerned the change was of no consequence; it did not
matter one way or the other.
27.9.6
There is no evidence on which I could possibly
conclude that Mrs Edwardes attended the site meeting on 13
February 1992 to push for the relocation of the facilities to a
more central location in order to improve the amenity of her
home or for any other reason. I am satisfied that she attended
purely out of an interest in preserving the bush and neither
held nor expressed any objection to the car park being built
parallel to Trappers Drive opposite Nadine Place.
27.9.7
Apart from her letters to the Town Clerk decrying her
presidency of the Woodvale Ratepayers Association, Mrs
Edwardes did engage in some correspondence with the
Council on the Chichester Park issue. Having received a letter
from Mr Escott on behalf of the Action Group seeking her
support for the Action Group’s position, Mrs Edwardes replied
stating that the issue came under the responsibility of the City
of Wanneroo and advising that she had written to the Mayor to
seek a report on the matters raised. On 12 May 1992 Mrs
Edwardes wrote to the Mayor, Mr Johnson, advising that she
had been contacted by the Action Group with “respect to the
location of the proposed community facilities in the reserve”.
Mrs Edwardes asked the Mayor to advise her of Council’s
current position on the matter.
27.9.8
On 26 May 1992 Mr Johnson replied to Mrs
Edwardes advising of the result of the April Council meeting
and of Mrs Moloney’s rescission motion. Mrs Edwardes
forwarded a copy of that letter to the Action Group without
expressing any opinion as to the merits of the Action Group’s
view of the matter. Mrs Edwardes also replied to the Mayor,
asking to be kept informed of Council’s deliberations.
Mr Johnson wrote again on 17 July 1992 advising of the result
of the June Council meeting. Mrs Edwardes again forwarded a
copy of that letter to the Action Group, without expressing any
view.
27.9.9
Mrs Edwardes also received a letter from the Action
Group sent to her by the Greenwood-Kingsley-WarwickWoodvale Ratepayers Association in which questions were
asked about the capacity in which she attended the site
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meeting on 13 February 1992. She wrote in reply, as she had
to Mr Coffey, “I attended the Chichester Park meeting as an
ordinary citizen concerned about the bush. I did not attend in
any other capacity”. None of the correspondence tendered in
evidence contains any suggestion that Mrs Edwardes at any
time adopted or espoused any viewpoint or took any side in
the dispute as to the location of the facilities proposed to be
constructed on Chichester Park. I am satisfied that she did not
do so.
27.9.10 As I have noted, Acting Sergeant Valuri, of the
Police Office of Crime Prevention, attended on the site with
Mr Jodrell on 29 April 1992. The object of the meeting was to
enable Mr Jodrell to brief Mr Valuri for the purposes of the
report on the security aspects Mr Jodrell was seeking.
Mr Valuri said that in the course of that briefing Mr Jodrell
made some remarks concerning the background to the dispute
over the location of the facilities. He gave the following
answers:
“Apart from being told that Mrs Edwardes lived in Nadine
Place, or you were shown the street that according to the
plan is Nadine Place where she lived, do you recall
precisely or as accurately as you can what was said about
the connection between Mrs Edwardes and what had
happened on Chichester Reserve?---I asked the reason
why they wanted it to be moved from one side of the
reserve to the other because I felt that where it was
positioned was the best location for it as far as policing
goes and crime prevention goes, and he made the point
that it had been raised - there had been some public
objection to the fact that the toilets were going to be moved
and that part of the reason why it had been because Mrs
Edwardes just lives up the road there; ‘Cheryl Edwardes
lives just up the corner there’ or ‘the end of that street’ or
something. I can't remember precisely but he actually
pointed towards a street. That's when I sort of got involved
and said, ‘Well, I'm not going to get involved in any of the
political side of it. I'm not interested. I'll just write my report
on the way we do it practice-wise, convention wise’."
He said that there had been public objection to the toilets
being located in that particular place?---Being moved.
Sorry, being moved?---Being moved, yes.
And part of the reason might have been that Mrs Edwardes
lived up the road?---That's why it was going to be moved,
yes.

That's why it was going to be moved?---Yes....
The conversation that you have related with Mr Jodrell, as
far as you could understand was he telling you that the fact
that Mrs Edwardes lived up the road was part of the reason
why there was a change in location or was he telling you
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that the public opinion or the public objection was that Mrs
Edwardes had played some role in this?---The impression I
got from him was that it was being moved because Mrs
Edwardes lived across the other side.”
27.9.11 When Mr Jodrell first gave evidence, before
Mr Valuri had given those answers, he made no mention of
any such conversation. Mr Jodrell said all he remembered of
the meeting was pointing out the two alternative locations and
requesting a report. His evidence was fairly firm on the point.
“When you met with him on site, did you discuss the matter
with him, or simply point out the location?---No. All I did
was point out the location of the two facilities and that we
would like his report on the advisability of each location.
Did you indicate to him anything about how the situation
had arisen?---I can't remember that, but it's possible.
Did you indicate to him that there had been any pressure
exerted on any person which resulted in the toilet block
being moved?---Not that I can remember.
Was there any pressure, to your knowledge, put on any
person to result in the toilet block being moved to the
centre of the reserve?---No, I can't recall that.”
27.9.12 After Mr Valuri’s evidence had received some
publicity Mr Jodrell was recalled, on the request of Counsel for
Mr and Mrs Edwardes. It appeared that Mr Jodrell’s memory
had been jogged by the newspaper account of Mr Valuri’s
evidence of their conversation. In answer to a question from
Counsel for Mr and Mrs Edwardes he gave the following
evidence.
“(W)e stood about I suppose 20 metres from the edge of
the road on the slope adjacent to where the toilet block was
proposed to be shifted to, and I gave Constable Valuri a
brief run down on the facts of the matter as I knew them at
that time. I went through the fact that the building had been
proposed on Trappers Drive, that there had been some
dissent by those interested in the construction of the
building, and that Council had decided to put the building in
the centre of the site. The constable asked me why we
chose to remove the building from where it was proposed
to where it was now being built, and I explained to him that
there had been quite a bit of public comment, and that
within that comment there had been allegations that Colin
and Cheryl Edwardes had been involved in trying to get the
toilet block removed from Trappers Drive to the centre of
the site, and I made it quite clear to Constable Valuri that
that wasn't so; that they had not wanted it shifted but that
they lived up there in Nadine Place. I indicated to him that
they lived up there and this was where the toilet block was
going to be. I distinctly remember him saying to me, as
was reported, that he would give us a report and it would
927

be a fair one. It would be not political or otherwise and I
said, "Fine. We want a fair report," and then he rushed
off.”
In answer to Counsel Assisting, Mr Jodrell elaborated on
that evidence as follows:
“Are you quite sure that you added to that the comment that
you didn't accept any of these allegations about the
Edwardes?---My comment was along the lines that others
had said - in other words, allegations were made - that
Colin and Cheryl had influenced the result but that wasn't
so, and it was always clear to me that it was not so.
Why would you tell Sergeant Valuri that part of it, not
simply that there were allegations but that it wasn't so?
What did it have to do with him?---I really can't say.
Again are you quite sure you added that?---Yes, I am.
It's not an embellishment?---No.
But you didn't recall any of that on 6 November (1996)?--No, I didn't.
No. It wasn't until you read the newspaper article and read
the words "political or otherwise"?---Yes, that did. That
jogged my memory.”
27.9.13 In general, Mr Jodrell impressed as a credible and
helpful witness who appeared willing to give honest answers
against his interest where necessary and to concede the
mistakes he and the Council had made. However, I find it
remarkable that his memory should have improved to the
extent he claims as a result of reading the account of
Mr Valuri’s evidence. The accounts of Mr Valuri and of
Mr Jodrell, as amended, are essentially the same with the
important exception of Mr Jodrell’s assertion that he had
added to his briefing as to the allegations concerning Mr and
Mrs Edwardes the comment that he had never accepted that
the allegations were true. It would clearly be of some
significance if it was true that Mr Jodrell said to Mr Valuri
words to the effect that intervention by or on behalf of Mrs
Edwardes had resulted in the facilities being moved.
27.9.14 In my view it is highly unlikely that Mr Jodrell used
any such words to Mr Valuri. It is far more likely that Mr Valuri
has either misheard Mr Jodrell or placed an incorrect
interpretation on the words he used. For a start it would have
been highly unprofessional of Mr Jodrell to have spoken about
a councillor and his wife in those terms. Mr Jodrell did not
demonstrate an unprofessional attitude in the way he gave his
evidence nor in the evidence he gave; quite the reverse, in
fact. Secondly, I have already noted that Mr Jodrell impressed
as an honest witness. Mr Jodrell denies having conveyed any
such view to Mr Valuri. I do not believe his prior lack of
recollection on the point substantially damages his credibility.
Thirdly, there is no evidence from any other witness or in any
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document before the Commission to provide any support for a
conclusion that such a statement by Mr Jodrell was accurate.
It is, in my view, even more unlikely that Mr Jodrell would make
such a remark if it was untrue.
27.9.15 Finally, it is more likely that Mr Valuri either
misunderstood Mr Jodrell, misheard him or has a faulty
recollection of their conversation. Mr Valuri did not keep a
note of the conversation. He was also wrong on other
significant details of his evidence. He said, for example, that
at the time of the meeting there was an existing toilet block on
the Trappers Drive side of the reserve. He also said that no
construction had commenced in the central location. In fact
there was no existing building and clearly visible work had
been underway on the amenities block in the central location
since early March 1992. I am satisfied that Mr Jodrell did not
tell Mr Valuri that influence or pressure by or on behalf of Mrs
Edwardes had resulted in the relocation of the amenities block
to the central location. Mr Valuri clearly believes he did so but
I am satisfied he is mistaken in that belief.
Mr Edwardes
27.9.16 The position of Mr Edwardes’ is, of course, more
complex. Mr Edwardes was at all material times a councillor of
the City of Wanneroo and a member of the Technical Services
Committee which considered the matter of facilities for
Chichester Park and made recommendations to Council.
Mr Edwardes was also involved with the Kingsley Soccer Club
and, in that capacity as well as that of a ward councillor, he
was also interested and involved in the activities of the
Association and Management Committee. He said he
attended meetings of the Association and Management
Committee and acted as liaison between them and the
Council. He said he would make recommendations to and
lobby Council for the Association and Management
Committee. Mr Edwardes said he saw that activity as part of
his job as a councillor and considered he would have been
derelict if he had not made himself available to perform those
duties. Mr Edwardes was not, at any material time, the
Council delegate to the Association and Management
Committee. That role was filled by Mrs Moloney until May
1992 and Mr Nosow thereafter. Nonetheless, Mr Edwardes
had good reasons to be interested in the provision of facilities
at Chichester Park.
27.9.17 Essentially, Mr Edwardes’ evidence as to his
position on the location issue is contained in the following
answers:
“You have said that from your home other than from the
verge you cannot see where it is built now?---Yes.
Are you able to say whether you think you would have been
able to see it from your home if it were built in that original
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location - that is, further back from Trappers Drive?---I'm
not sure. I don't know.
Again, did you have a view on the merits of the location?--No, I didn't.
Did you have a view from the point of view of its
practicalities from a sporting perspective?---No, I didn't. All
I wanted - the only view I held was I wanted a facility built
to facilitate the oncoming soccer season.
... So are you suggesting that your view was that it be built
by March?---We were hoping to get it done before the
commencement of the soccer season because there were a
lot of junior teams with kids.”
The minutes of all meetings where this matter was raised
and which were attended by Mr Edwardes after he moved
into Nadine Place show that on each occasion he declared
an interest in the matter and abstained from voting.
Mr Edwardes said he believed he also refrained from
participating in the debate. He said that on the first
occasion the matter arose he asked the Acting Town Clerk,
Mr Robson, whether, because he lived nearby to
Chichester Park, he should declare an interest. Mr Robson
very sensibly advised him to the effect that he should err on
the side of caution, declare the interest and abstain from
voting.
27.9.18 It is consequently clear that Mr Edwardes was aware
of the possibility of a perception that he had a conflict of
interest in the matter. Unfortunately, a number of his actions
and omissions do not reflect that awareness.
27.9.19 Mr Edwardes said that at the December meeting of
the Management Committee there had been some concerns
expressed as to the proposed location of the car park. At
some time before 17 January 1992 he contacted Mr Blair, then
the Acting City Engineer, to arrange for council staff to meet
with Association/Management Committee people on site to
consider those concerns. Mr Blair arranged for Mr Jodrell and
Mr Cluning to attend, as well as himself. Mr Edwardes said he
thought Mr Trimbell, Ms Beth Nolan and a representative of
the soccer club were there also. Mr Edwardes believes
Mr McKenzie did not attend. Mr Edwardes did not attempt to
invite any representatives of the surrounding residents.
Mr Edwardes agreed that he was there to present the views of
the Association/Management Committee and then gave the
following answers:
“Couldn't it then occur that the council officers would be
influenced by the information put to them at this meeting?
That was the purpose of the exercise, no doubt?---They
may well have been, yes.
Right, and in those circumstances where there is a
potential for the council officers to be influenced by the
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information, isn't it important that there be some balance in
the information that's put forward?---In hindsight, you're
right, Mrs Johnson.
And yet you made no attempt to invite along
representatives of the residents of the local area who would
be affected to this meeting that you requested?---No. It just
didn't occur to me because I was dealing specifically with
the Rec Association who had raised these issues.”
27.9.20 As things turned out it would also have been helpful
if Mr Edwardes had thought to invite Mrs Moloney, the Council
representative on the Association/Management Committee.
As it was, only the interests of the potential users of the
facilities were heard by the council staff. Those who had to
live with them on a daily basis were not represented at all.
Mr Blair does not recall Mr Edwardes espousing any particular
point of view at the meeting. There is no evidence to suggest
that Mr Edwardes’ failure to consider the residents was in any
way calculated or in pursuit of his own objectives.
27.9.21 As I have noted, it was Mr McKenzie who called for
and organised the crucial site meeting on 13 February 1992.
Mr Edwardes said he attended as a councillor for the ward.
Despite Mr McKenzie’s recollection that he expressed support
for option 4, Mr Edwardes said he did no more than represent
those views for the Association/Management Committee. By
that Mr Edwardes said he meant that he “made sure that the
officers from that meeting took on board the position of the
Association and that in fact they went away and actually
looked at the proposal”. He denies having expressed any
personal support for such a course. He said his personal
position was that he did not care where the building and car
park were located but he was concerned for the time aspect.
The soccer season was approaching and he wanted the
facilities in place for the “kids that were playing on that oval”.
27.9.22 Mr Fischer and Mr Blair were also at the meeting
and support Mr Edwardes’ recollection of his role. Mr Fischer
said Mr Edwardes played very little part in the discussion and
Mr Blair said he had no influence on his decision to
recommend option 4 to Council. It was Mr McKenzie and the
representatives of the sporting bodies who exercised the
decisive influence.
27.9.23 Mr Edwardes said that as he was leaving the site
meeting on 13 February 1992 he saw a number of what
appeared to be nearby residents standing on the other side of
the road, on the corner of Trappers Drive and Nadine Place.
Mr Edwardes said he crossed the road to speak to the people.
He said they asked what the meeting had been about and then
had a discussion on the Council’s plans. Mr Edwardes said
the people asked him to let them know what was resolved by
Council. He said it was in compliance with that request that he
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prepared and delivered the letter dated 9 March 1992
addressed to “Dear Resident”. It was a copy of that letter
which later fell into the hands of residents on the Landor
Gardens side of the reserve who were later to become
members of the Action Group. Mr Edwardes said he delivered
the letters to people’s letter boxes himself but only in the
Trappers Drive, Nadine Place and Oakland Close
neighbourhood.
27.9.24 Mr Edwardes said he did not think to enlighten the
residents on the Landor Gardens side of the reserve as to
what had happened. As with a number of decisions
associated with this matter, he said “in retrospect (that
decision) was a mistake”. I have already noted the contents of
that letter at paragraph 27.7.1. Mr Edwardes agreed it was
open for a reader of the letter to conclude that he was in
favour of option 4. He denied that was the case or that he was
attempting to take credit for the development.
27.9.25 Mr Edwardes said he first became aware there was
a group of people who were “not particularly enchanted with
the idea of moving (the facilities) to the centre of the reserve”
when he received an abusive telephone call one night. He
said he could see the merit in their argument once it was
raised with him but he took no action other than to advise
council staff that some people were concerned with the
decision. He said that once he became aware there was going
to be opposition to the decision he took the view that he not
longer wished to participate in the issue. He then gave the
following answers:
“Why would you cease to involve yourself?---Because I just
felt very - I felt it wasn't - I felt in terms of it could be
perceived that I was pushing something for my own
interest.
And were you?---No, I wasn't. I can honestly say I wasn't.
Did you attend a special meeting of electors held on 9 April
of 1992?---Yes, I did.
Did you put forward any views there?---None at all, Miss
Johnson.”

Mr Edwardes agreed the perception that he had a personal
interest in the outcome was open and understandable.
Unfortunately for Mr Edwardes he had largely laid the
groundwork for that perception himself.
27.9.26 As the allegations of conflict of interest and undue
influence arose, Mr Edwardes reacted vigorously. I have
already referred to the fact that Mr Edwardes threatened to
sue the three signatories to the Action Group’s initial letter of
12 March 1992 to the Mayor, Mr Marwick. The offending
paragraph in the Action Group’s letter was as follows:
“We wish to bring to the attention of the council, our
concerns that the councillor leading the charge for the
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relocation, had a far greater interest in the relocation than
we believe was disclosed in the council meeting that
approved the relocation.”
Mr Edwardes said he instructed his solicitors to write their
letter of demand on legal advice and because what had
been said was untrue.
27.9.27 On 19 March 1992 Mr Edwardes wrote to the Town
Clerk to set out his version of events. On 25 March 1992 he
sent a copy of that letter to the editor of the Wanneroo Times
with a request that the contents be published. He directed a
series of questions on notice to the Town Clerk which,
amongst other things, required the Town Clerk to set out
Mr Edwardes’ explanatory letter in reply. The questions and
answers were recorded in the minutes of the Council meeting
for 25 March 1992 and filled over four pages.
27.9.28 There is one final allegation that has been levelled
at Mr Edwardes that requires comment. In his report of
November 1992, Mr Kyle recorded that:
“While it is clear from the record that Edwardes did not play
any part in the formal proceedings of the Council and
Committees, the Inquiry has received evidence that
strongly suggests that Edwardes was active behind the
scenes and in prompting Councillor Smith when he spoke
at the April council meeting in support of the changed
location. Edwardes was seen to pass notes to Smith while
Smith was addressing the Council on this issue. Edwardes
maintains that these notes had nothing to do with the
debate before the Council, but commonsense makes it hard
to accept that as true.”
Mr Kyle did not disclose the evidence that strongly
suggested Mr Edwardes was active behind the scenes nor
the identity of the people said to have seen him passing
notes to Mr Smith.
27.9.29 There is no evidence before this Commission to
support a finding that Mr Edwardes was actively canvassing
any particular point of view behind the scenes. As to the note
passing allegation, Mr Edwardes told the Commission that he
told Mr Kyle he did pass a note to Mr Smith in the course of
the Council debate and that the note did concern the
Chichester Reserve matter. He said he has always agreed he
passed a note to Mr Smith concerning the Chichester Reserve
matter both to Mr Kyle and since that time. He said that to the
best of his recollection the reason he passed the note was
because Mr Smith had said something incorrect. His note was
intended to advise Mr Smith of the correct position. He said
that councillors regularly passed each other notes and he
passed that one openly, with no attempt at concealment.
Mr Edwardes was unable to say why he did not correct the
misinformation himself, other than to say that he did not wish
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to participate in the debate. I can see no reason to disbelieve
Mr Edwardes’ admission. With respect to Mr Kyle, in my view
the passing of a note in the circumstances described does not
carry a necessary or any implication that Mr Edwardes was
surreptitiously supporting option 4. Once again, from a public
perception point of view at the time, Mr Edwardes appears to
have acted as his own worst enemy.
27.9.30 Mr Smith, whose recollection on the several matters
on which he has given evidence before this Commission is
generally vague to the point of uselessness, does not recall
receiving a note from Mr Edwardes but does recall someone or
some people raising the question with him at some later time.
He said Mr Edwardes would, on occasions, pass him a note
about something “unusual” or amusing that arose during a
meeting but added “I can say this and I will state this, a note was
never exchanged to me concerning an issue concerning Chichester
Reserve at the time”. Mr Smith’s recall is not reliable and I do not
accept his denial that a note concerning Chichester Reserve was
passed.

27.9.31 Of the council staff who gave evidence on this
matter, Mr Jodrell, Mr Blair and Mr Coffey were asked whether
Mr Edwardes had at any time attempted to exert pressure or to
influence them in any way in relation to the location of the
facilities proposed to be constructed on Chichester Park.
Each stated that no such pressure or influence had been
applied. Mr Drescher and Mr Fischer were not asked directly
but, in the course of a detailed examination, conveyed no
suggestion of any such pressure or influence.
27.10
Conclusions
27.10.1 I find that there is no evidence before the
Commission to suggest that either or both Mr and Mrs
Edwardes exerted or attempted to exert any pressure or
influence or otherwise use their respective positions to effect
any change to the intentions of the Council with respect to the
proposed facilities on Chichester Reserve. Apart from the
isolated and somewhat equivocal evidence of Mr McKenzie as
to their contribution to the site meeting on 13 February 1992,
there is no evidence to contradict their own assertion that they
in fact held no firm views as to the location of the facilities.
Mrs Edwardes’ limited involvement was consistent with her
interest in preserving the bush, as she asserts.
27.10.2 Mr Edwardes, as a ward councillor, involved himself
more closely than his wife in the early stages but took
elaborate and public steps to disengage himself once the
dispute arose. There is no evidence to support a finding that
his interest at any time extended beyond a desire to have the
facilities built and available for use by the children during the
approaching winter sports season. It is also apparent from his
own actions that Mr Edwardes was very anxious to attract to
himself political credit for achieving the construction of the
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facilities. Once the dispute arose it was almost inevitable that
some people would point to the proximity of the Edwardes’
house to the reserve and draw adverse conclusions as to the
reasons for their interest in the matter. Mr Edwardes’ letter to
his neighbours was, in the circumstances, unfortunately
worded and even more unfortunately timed.
27.10.3 I am satisfied that the decision to relocate the toilet
and changeroom facilities to the more central location was
almost entirely the result of the vigorous advocacy in favour of
option 4 on the part of Mr McKenzie and the
Association/Management Committee. Once converted to
Mr McKenzie’s point of view at the site meeting on 13
February 1992 the council staff concerned adopted and
espoused option 4 to Council in the manner I have described.
Neither Mr nor Mrs Edwardes had any significant input to or
effect on that decision. Once the dispute arose Mr Edwardes
was clearly primarily concerned to counter accusations that he
had improperly intervened to that point. He ostentatiously
avoided any further participation in the debate. There is no
evidence to suggest that Mrs Edwardes participation from that
point went beyond the correspondence arising from her
position as a parliamentarian, as outlined above.
27.10.4 I should also make it clear that in my view the
councillors of the City of Wanneroo were not in any way
responsible for the Chichester Reserve dispute. While the
debate in the Council appears to have been conducted in the
typically forthright manner familiar to the electors of Wanneroo
and now to this Commission they were at times receiving
inaccurate, incomplete and misleading information from
council staff. The decision from which the dispute arose,
namely to move the previously publicised and agreed location
of the amenities block to a different position, was, of course,
made before there was any suggestion of a problem. That
decision was made on the basis of a very flawed report from
the City Building Surveyor. The councillors cannot fairly be
criticised for agreeing to the recommendation contained in that
report.
27.11
Policy Issues
27.11.1 The management of the Chichester Reserve
amenities block and car park development by the City of
Wanneroo clearly suffered from a lack of appropriate coordination and direction. For the Council the whole incident
was a community relations, financial and administrative
disaster. With respect to particular errors to which they were
referred, council staff generally agreed that they “could have
done better”, “with hindsight I would have done it differently”
and, in one or two heartening cases I have described, freely
admitted personal responsibility. In general, they maintained
that the dispute and the breakdown in the functioning of
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normal procedures that undeniably occurred constituted an
isolated combination of circumstances and was not
symptomatic of inherent problems with the system. They also
asserted that they learned from the experience. When
pressed as to what actions were taken later to ensure nothing
like it ever happened again, all had to agree that little had
been done.
27.11.2 This Commission is neither qualified nor otherwise in
a position to recommend changes to the management or
administrative structure of the City of Wanneroo. As a result
of the Commission’s investigation into this term of reference I
believe, however, that I am in a position to comment upon the
deficiencies in the processes of the Council that have been
revealed and to suggest that consideration be given to ways
and means of correcting those deficiencies. Experts can
consider what needs to be done but it does not take an expert
to point out where the system failed in the Chichester Reserve
situation and that it could well fail again unless steps are taken
to remedy the problems. In fact, Counsel for the City has
brought to the attention of the Commission by way of
submission a number of changes in the management of the
administration that have been introduced since 1992. It may
well be that some of the deficiencies to which I refer below
have already been addressed. However, the council staff’s
professed inability to see or refusal to accept that there was a
problem is cause for some scepticism.
27.11.3 In my opinion the Chichester Park problems resulted
from the following deficiencies in the administration of the City
of Wanneroo:
(a)
Apart from the steps required by statute there were
no guidelines and there was no policy governing the
development of reserves. Staff relied upon experience. In
consequence, the actions taken were, in the main, reactive
and ill-considered.
(b)
There was no structure in place for co-ordinating the
various Council departments involved and interests
affected by the proposed development. No one person or
body knew the whole picture and was able to make
decisions and recommendations accordingly.
(c)
Reports and recommendations to the decision
making bodies, the Technical Services Committee and
Council, were prepared by individual department heads
depending upon the particular emphasis of the matter
under consideration. The reports were consequently, on
occasions, incomplete and inadequate. In particular, the
non-technical considerations, such as community opinion
and prior notice of the Council’s intentions, were
inadequately covered in the reports. That may have been
because the reporting officer was unaware of the problems
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or possibly because he was not equipped to evaluate those
factors.
I shall deal with each of these considerations in turn.
Lack of Guidelines
27.11.4 Mr Jodrell explained that the Building Department
and, to his knowledge, the Engineering Department had
written standards which were required to be followed for every
building and car park constructed for the City. He was not
sure whether the Parks and Gardens and Recreation
departments had any written guidelines but believed they
“followed certain principles”. There was, however, no written
policy or guideline for the procedure to be followed with
respect to the integrated development as a whole. According
to the staff concerned there is still no such policy or guideline.
It would seem fairly self-evident that the existence of such a
written policy could only be of benefit to the administration of
reserve developments.
27.11.5 According to Mr Dennis Blair, the Deputy City
Engineer at the time and still, there have been some changes
in procedure since the difficulties with Chichester Reserve.
Mr Blair identified three such changes. In approximately 75
per cent of cases toilets and car parks are now dealt with
together. Alternatively, “once the concept plan is approved
they are either budgeted together or the carpark and the
change room - levels and everything are sorted out and quite
often the carpark is constructed first and then the following
year the toilet block is built to tie-in to the levels of the
carpark”. Either method of dealing with the situation is a
marked improvement over the way in which Chichester Park
was handled.
27.11.6 Secondly, while budget estimates are still based on
concept plans, “the concept plans now have gone through a
process where there has been acceptance, the location has
been determined with regard to sewers and siting and so forth,
and we can go into a budget with a fair degree of confidence
even though we have detailed design, that we can
accommodate the carpark and the toilet block in those
locations with the funds that are available”. Mr Blair said that
being aware of the intended location of facilities at an earlier
stage also enables the Council to have developers carry out
the earth works for toilet blocks and car parks even before
they accept the reserve. Thirdly, the councillors are now
involved at a much earlier stage. Concept plans are now put
before Council for approval. Consequently, if there are
community problems with the concept plan which are known to
councillors, these can be raised early and dealt with.
Lack of Co-ordination
27.11.7 I have already adverted to the fact that Mr Coffey did
not consider it necessary to have any structural co-ordination
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of functions in place for the development of reserves. While
committees or project managers are appointed to oversee
larger undertakings there was and is still no person or body
charged with bringing together and co-ordinating all the
elements involved in smaller tasks. On the Chichester
Reserve development, for example, at the very least the
following disparate groups or bodies needed to be consulted
and considered at various stages: the intended users of the
reserve; the surrounding residents - on all sides; the Parks
and Gardens Department; the Engineering Department; the
City Building Department; the Recreation Department and the
Town Planning Department. Others, such as Mrs Edwardes
and Mrs Hine who, in this case, were interested in preserving
a particular patch of bushland on the reserve, only made
themselves known as the matter progressed.
27.11.8 In my view, not only is a policy for dealing with such
developments required, there is a need for one, identifiable,
person to implement that policy and to co-ordinate all the
various steps involved. It is not enough to leave the coordination to the professionalism of the department heads as
Mr Coffey preferred. With the best will in the world, a
department head who takes on the task of submitting a report
and recommendation to the Committee or Council will not
always cover everything unless consideration of the total
picture is specifically included as part of his duties over the
whole of the development.
27.11.9 On 20 March 1992, while the Chichester Reserve
dispute was gathering momentum, the City Engineer circulated
a memorandum to the City Building Surveyor, City Parks
Manager, and the Recreation and Cultural Services Manager
in which he referred to a meeting held on 3 March “regarding
the development of reserves”. Mr McNally noted five areas of
general consensus, including:
“1
That a defined policy of interdepartmental
communication is not required, but that all departments
should be aware of the others needs to be involved and be
pro-active in requesting informations and assistance to
assess development of reserves."
In a handwritten note to Mr Fischer on the Building
Department’s copy of the memorandum Mr Jodrell had
written, inter alia, “(I) think the idea has merit. It would be
good to establish a methodology for the work on reserves”.
There was, however, no agreement that one department or
person should oversee or co-ordinate the whole
development. None of the witnesses remembered
Mr McNally’s initiative nor any action resulting from the
meeting.
Preparation of Reports and Recommendations

938

27.11.10
It would seem, from the Chichester Reserve
experience, that the rejection of any policy on co-ordination of
the development of reserves by the department heads and
Mr Coffey is subject to a further major difficulty. Even if
Mr Coffey is correct in his view that the departments are
capable of liaising between themselves to ensure that all the
needs of their particular areas of interest are met, there is still
no-one to represent the interests that fall outside the
departmental concerns. When one of the department heads
makes his recommendation to the Technical Services
Committee or to Council, there is no check and certainly no
guarantee that extraneous considerations, possibly peculiar to
that particular development, have been considered and taken
into account in deciding what to include in the report and what
to recommend. It may be said that the department head who
signs off the report takes that responsibility upon himself but
identifying responsibility does not mean that the function is
performed properly. The left hand must know what the right
hand is doing. There must be one person who can ask himself
or herself whether all bases have been covered, all interests
considered and all interested parties consulted if necessary.
There is evidence that reports to the Technical Services
Committee and to Council were not even circulated in draft to
other departments before being distributed to councillors.
27.11.11
At the site meeting on 13 February 1992,
when Mr McKenzie was so persuasively putting his arguments
on behalf of the intended users of the proposed facilities, it
was not the responsibility of any one person to ask “where are
the residents’ representatives; what do they have to say about
this?” There was no-one to pick up on Mr Blair’s mistake in his
subsequent report as to the capacity in which Mrs Edwardes
attended that meeting. Mr Blair is an engineer. He should not
have been expected to be up to date on who was doing what
in the various community organisations. Mr Blair also made a
judgment that the presence of the person he believed was the
president of the Woodvale Ratepayers Association enabled
him to conclude that the surrounding residents’ interests had
been considered. In my view Mr Blair was not equipped to
make that judgment. It is clear also that the fairness
arguments raised by the Action Group against locating the
facilities on Chichester Reserve according to option 4 were
lost on Mr Fischer. It is strongly arguable that, as City Building
Surveyor, Mr Fischer was not equipped to assess and make
recommendations based on competing community concerns
and arguments relating to non-building related considerations.
It would be preferable to have involved a person independent
from the individual departments concerned to consider all the
arguments and factors involved, both technical and nontechnical.
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27.12

Summary of Findings
27.12.1 In relation to the matters considered in this chapter I
record the following findings:
(a)
There is no evidence to suggest that either Mr or
Mrs Edwardes exerted or attempted to exert any pressure
or influence or otherwise use their respective positions to
effect any change to the intentions of the Wanneroo
Council with respect to the proposed facilities on
Chichester Reserve.
(b)
Councillors of the City of Wanneroo were not in any
significant way responsible for the Chichester Reserve
dispute.
(c)
The Council was at times provided with inaccurate,
incomplete and misleading information from the relevant
council staff, in particular the City Building Surveyor.
(d)
The whole incident was a community relations,
financial and administrative disaster for the City of
Wanneroo which could have been prevented by better coordination between Council departments and better
administrative practices. Some improvements in this
regard have since been implemented.
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CHAPTER 28
PHYSIOTHERAPY CENTRE LOTS 165/166 LINEAR AVE, MULLALOO
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28.1
28.1

Introduction
28.1.1
This line of inquiry originated from information
contained in the records of the 1992 Kyle Inquiry which was
passed to the Commission at its inception. It concerns an
application to the City of Wanneroo by Mr Hans Fisch, at some
point prior to November 1987, for approval to operate a
physiotherapy clinic on Lots 165 and 166 on the corner of
Marmion and Linear Avenues, Mullaloo. That application was
subject to an objection from an adjoining landowner, whose
name I have suppressed because she believes, for reasons
unrelated to this line of inquiry, that publication may endanger
her personal safety. For the purposes of this report I shall
refer to the objector as Ms A. Mr William Duffy, who became a
councillor of the City of Wanneroo in May 1988, also made an
allegation to Mr Kyle concerning the manner in which the
matter was dealt with by the Council.
28.1.2
The allegations are quite general and take a number
of different forms. They are in the following terms:
(a)
Certain Wanneroo councillors acted improperly by
being party to an attempt to cause the applicant, Mr Fisch,
to pay a sum of money to Ms A in order to obtain her
consent to the application before Council.
(b)
According to Mr Duffy’s version of that allegation, a
councillor took the matter further and threatened the
applicant that his application would be rejected unless he
paid a sum of money to the adjoining landowner, Ms A.
(c)
Ms A also alleged to Mr Kyle that Dr Bradshaw
appeared to have a more than a casual interest in
Mr Fisch’s application but she did not have any evidence to
substantiate that allegation other than to assert it was the
obvious conclusion to draw from the objective facts.
(d)
Ms A also asserted to Mr Kyle her belief that
Mr Fisch, or someone on his behalf, offered some
inducement to councillors to approve his application or had
intimidated or threatened Councillor Major into withdrawing
a motion to rescind Council’s approval of Mr Fisch’s
application.
28.1.3
Ms A came to these conclusions because in her
eyes the initial application for development from Mr Fisch
should have been refused outright, without council staff even
taking the first step of advertising the application. To Ms A the
matters she alleges are the only reasonable explanation for
the events which occurred during 1987 and 1988. She was
reinterviewed by Commission investigators on 7 February
1997 but was not able to add anything to the information she
gave to Mr Kyle in 1992 and the materials already available.
Ms A considers she has been surrounded by a web of lies,
deceit and bias but quite properly observed that it is not for her
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to say more about the matter. It is for those investigating to
look at why the dispute occurred and establish the motivation
of those involved.
28.1.4
The Commission has investigated this matter
pursuant to items 1 (c), and (d) of its terms of reference. The
investigation has revealed a number of undesirable practices
on the part of Wanneroo councillors to which, I believe,
insufficient attention has been given to date.
28.2
The Factual Background
28.2.1
Mr Fisch’s application first came before Council on
25 November 1987, following a 30 day advertising period. The
land on which he proposed to establish his physiotherapy
practice was zoned residential development AA; rezoning was
not required but consulting rooms were not permitted unless
Council approval was first obtained. The City Planner’s report
advised Council that two submissions had been received in
response to the advertising which drew attention to the
potential traffic problems of the change in use. The minutes of
the council meeting record that after the report was drafted a
further six submissions were received, five of which stated the
authors had no objection to the proposed development.
28.2.2
The sixth objection, which was in fact from Ms A,
raised no objection to the physiotherapy practice but objected
to the use of Lot 166 as a car park, as the applicant intended.
The objector argued that such a use would increase vandalism
and expose her property, Lot 167 Bearing Parade, to the
public on all four sides. The objector argued further that she
had purchased her land knowing that Lot 166 Linear Avenue
was zoned residential development and would be developed
for housing. The City Planner recommended approval of the
application.
28.2.3
The minutes of the meeting record a resolution as
follows:
“MOVED Cr Bradshaw, SECONDED Cr Edwardes that the
application submitted by Mr Hans Fisch to develop
consulting rooms on Lots 165 and 166 corner Linear
Avenue and Marmion Avenue, Mullaloo be deferred to
permit the applicant to negotiate a satisfactory relocation
arrangement with the major objector to the proposal.”
28.2.4
Mr Fisch states he was present at that meeting. He
said Dr Bradshaw initially moved a motion to the effect that
Council approval should be granted subject to the applicant
incurring reasonable relocation expenses to relocate Ms A.
He described what happened then in the following way:
“I believe it was Nick Trandos who stood up and said that
council did not have the power or that it would not stand up
in court, and upon that Dr Bradshaw amended his proposal
to suggest that council would abstain from making a
decision until I could enter into negotiations with (Ms A)
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with regards to possible relocating her and that they would
review the matter at the next council meeting.”
Ms A has told the Commission she also attended the
meeting and recalls that Council did not pass a resolution
at the time but left the wording until later. She said all
councillors agreed that the applicant should be given an
opportunity to discuss relocation with her. Dr Bradshaw
does not dispute Mr Fisch’s account of what transpired at
the meeting but said he had no specific recollection of it
himself.
28.2.5
I note at this point that Council simply did not decide
the issue before it, nor was the applicant given the opportunity
to decide whether he wished to have his application delayed or
to take his chances and have it resolved immediately. Had he
been given the choice, taken the latter course and lost, there
was nothing to prevent him from attempting to negotiate with
Ms A and lodging a fresh application. It is also apparent from
the minutes that from the outset Council not only involved itself
in a negotiation between applicant and objector by deferring its
decision with that objective, it also did so in a way that could
be construed as supportive of a particular result, namely
relocation of the objector at the expense of the applicant. In
fact, according to Mr Fisch, he did not see Council’s decision
as simply providing him with an opportunity to negotiate a
resolution if he so chose.
28.2.6
On 9 December 1987 Mr Fisch wrote to Council
setting out his dealings with Ms A. The letter opened with the
following paragraph:
“At the last council meeting it was decided that I should
enter into negotiations with (Ms A), resident of 52 Bearing
Parade, Mullaloo, to purchase her property and relocate
her to another residence of the same standard. This was
ordered because (Ms A) had objections to my proposed
use of 31 Linear Avenue and 66 Bearing Parade as a
physiotherapy practice.”
Mr Fisch has, not surprisingly, understood Council’s
decision as a direction to him rather than an opportunity.
He clearly believed he had no choice but to negotiate.
There was also the related danger that an objector in the
position of Ms A could infer from Council’s resolution some
support for her position and some obligation on the part of
Mr Fisch both to negotiate and to negotiate with a view to
her relocation rather than some other form of
compensation. Ms A does not accept that Council’s
direction could reasonably have been seen as a direction
in view of the discussion that took place at the Council
meeting.
28.2.7
In his letter Mr Fisch also referred to the fact that his
attempts to negotiate with Ms A had failed, primarily because
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he considered her demands to be excessive and because she
had refused permission for Mr Fisch to have her property
valued. Mr Fisch also alleged he had made an offer to Ms A
which she had not accepted.
28.2.8
Ms A also wrote to Council on 9 December 1987 and
advised that she had not been able to achieve a satisfactory
resolution. She stated that she found Mr Fisch to be an
unreasonable person to deal with and, while he was interested
in her property, he wanted a bargain. She provided copies of
a letter she had forwarded to Mr Fisch setting out the terms
upon which she was prepared to be relocated. According to
Ms A, Mr Fisch advised that he was not prepared to accept
either of the two options contained in that letter. Clearly there
was an impasse.
28.2.9
Councillors were provided with copies of the
submissions from both parties and at the council meeting on
16 December 1987 they were advised that negotiations were
unsuccessful. A motion to approve Mr Fisch's application,
moved by Councillor Bradshaw, seconded Councillor Harrison,
was carried. Two days later Councillor Major wrote to the
Town Clerk to give notice of his intention to move a rescission
motion and, if successful, to move a motion granting approval
to Mr Fisch's application subject to the applicant providing
Council with evidence that he had concluded negotiations with
the objecting adjoining landowner that satisfied the objections.
Mr Major annexed to his letter to the Town Clerk a handwritten
statement from Ms A dated 18 December 1987 in which she
disputed that Mr Fisch had ever made her an offer and
disputed at least some of the information contained in
Mr Fisch’s letter. I note, in passing, that if Mr Major’s motions
had been passed Mr Fisch would have been placed in an
invidious position. He would have had to either agreed to Ms
A’s demands or face refusal of his application.
28.2.10 It is clear Council was in no position to resolve the
factual dispute presented to them by Mr Major’s rescission
motion. Mr Fisch had advised that certain actions had been
taken. Ms A was telling them those actions had not been
taken. Short of some form of entirely inappropriate inquiry,
Council was quite unable to determine which of the two
versions of events was to be believed. The situation illustrates
one of the dangers of Council descending into the arena in this
fashion. Attempting to resolve the differences between an
applicant and an objector is not an exercise in which Council
should be involved. The issue before Council calls for a
decision on the merits of the application in the light of its
impact on others, as expressed through objections.
28.2.11 In a letter to the Town Clerk dated 7 January 1988
Mr Major withdrew his rescission motion and in due course
Mr Fisch proceeded with his development. Ms A lodged a
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complaint with the Parliamentary Commissioner for
Administrative Investigations (the Ombudsman) which was
dealt with in the latter half of 1988. Ms A was notified of the
Ombudsman’s findings in November 1988. The matter was
not resolved to Ms A’s satisfaction.
28.3
The Evidence
Ms A
28.3.1
Ms A’s account of her dealings with Mr Fisch, the
City of Wanneroo and its councillors is set out in some detail
in her correspondence at the time and her interviews with both
the Kyle Inquiry and this Commission. Two aspects of that
account need to be mentioned.
28.3.2
First, Ms A refers to a discussion she had with
Dr Bradshaw prior to the City’s formal consideration of
Mr Fisch’s application and during the 30 day advertising
period. She told Mr Kyle that Dr Bradshaw suggested to her
that Mr Fisch should be required to relocate her as a solution
to her objection to Lot 166 being used as a parking area.
According to Ms A, Dr Bradshaw told her that if Mr Fisch did
not relocate her his application would not be approved.
Dr Bradshaw disputes that evidence but, in view of his
subsequent actions on Council, Ms A may well be correct.
There is no doubt Dr Bradshaw accepted the view that Ms A
should be relocated and that the success of Mr Fisch’s
application should be tied to such an arrangement. He also
took an active role in giving effect to that view. I have no
reason to believe, however, that Dr Bradshaw suggested to Ms
A that she should be relocated at whatever cost she
considered appropriate.
28.3.3
Secondly, Ms A says that Mr Major told her he felt
his position as a councillor was in jeopardy and that he had no
option but to withdraw his rescission motion. She thought
there may have been blackmail involved but, when pressed by
Mr Kyle, admitted she had no evidence to suggest Mr Major
had been threatened by anyone.
28.3.4
It is clear from Ms A’s correspondence that she is
firmly of the view that she suffered a loss of amenity from the
approval of Mr Fisch’s application. Dr Bradshaw agrees that is
probably the case. It is also apparent from her interviews that
Ms A simply cannot understand how the City of Wanneroo
came to the decision it did. She has consequently concluded
that something untoward must have happened. While there
are a number of other possible explanations, in view of the
evidence as to the way in which the Council dealt with the
application and Ms A’s objection, it is not hard to understand
how she came to that view.
Mr Duffy
28.3.5
Mr Duffy told Mr Kyle that in 1988 he heard from a
candidate for election as a councillor of the City of Wanneroo
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that a then sitting councillor, Mr Major, had sought a payment
of $10,000.00 from a developer, Mr Fisch, as a precondition to
the grant of approval of his application. Mr Duffy said Mr Fisch
had refused to make the payment and had, in fact, obtained
Council approval of his application. He said Mr Major then
moved a motion to rescind Council’s approval of Mr Fisch’s
application.
28.3.6
According to Mr Duffy, when he heard about this
matter he contacted Dr Bradshaw, who was then the deputy
mayor, or Mr Brian Cooper, who was then the mayor. Mr Duffy
said he was told that Mr Cooper and Dr Bradshaw met with
Mr Major and put to him that he should withdraw his rescission
motion. Since Mr Duffy was elected as a councillor in May
1988 and Mr Major’s rescission motion was in January 1988,
Mr Duffy was not a councillor at the time the events he relates
occurred. His account is hearsay in all material respects.
Mr Major
28.3.7
Mr Major told Mr Kyle that Ms A came to see him and
told him she did not want Mr Fisch’s development to proceed.
He said Dr Bradshaw suggested to him that the Council should
get Mr Fisch to relocate Ms A to another equivalent house, the
cost of which Dr Bradshaw put at approximately $10,000.00.
Mr Major said the reason Mr Fisch’s application eventually
gained Council approval was that Dr Bradshaw convinced
councillors he had tried to negotiate with Ms A but she was
being unreasonable. His evidence supports a conclusion that
Ms A’s perceived failure to negotiate was taken by Council as
a green light for approval of the application, without more.
28.3.8
Mr Major told Mr Kyle he put in the rescission motion
after Ms A gave him a statutory declaration in which she stated
that Mr Fisch had not visited her or put to her any offer of
compromise. While the statutory declaration has not been
produced to the Commission, the handwritten statement of Ms
A which Mr Major attached to his letter to the Town Clerk
establishes that Mr Major was so advised and supports a
connection between that advice and the proposed rescission
motion. Mr Major said Mr Fisch telephoned him on learning of
the rescission motion. He described Mr Fisch as annoyed and
claims he said words to the effect “(W)hat do I have to do to
get your approval?” Mr Major said that since he suspected
Mr Fisch had not made any approach to Ms A, he suggested to
Mr Fisch that he pay her $10,000.00 to relocate.
28.3.9
Mr Major told Mr Kyle that the next day he was
approached by Dr Bradshaw who told him Mr Fisch’s father
had been to see his local member of parliament, Mr Graham
Burkett MLA, who had in turn spoken to Mr Duffy who then
went to Dr Bradshaw. He said Dr Bradshaw explained to him
that a councillor could not interfere in private arrangements
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between individuals. Mr Major said as a result of that
conversation he withdrew his rescission motion.
28.3.10 Mr Major’s account of his conversation with Mr Fisch
is largely supported by Mr Fisch himself. It is also consistent
with an account given by Mr Cooper to the Ombudsman of his
conversation with Mr Major at the time. Mr Cooper advised the
Ombudsman that Mr Major had confirmed the approach by
Mr Fisch senior to Mr Burkett but denied Ms A’s assertion that
Council then dropped the matter immediately. Mr Major said
Council took no action one way or the other; what in fact
happened was that Mr Major withdrew his rescission motion
because he had advice that Council could not force one party
to pay monetary consideration to another. Mr Major said he
was concerned this might be interpreted as a bribe and
withdrew his motion. That explanation from Mr Major to
Mr Cooper is consistent with his own account to Mr Kyle.
Mr Fisch
28.3.11 Mr Fisch says that during one of his initial contacts
with Ms A she suggested he should buy her house instead of
the one in Linear Avenue. He said he was not particularly
interested in doing that since the Linear Avenue property
better suited his needs. Mr Fisch said he attended the
November 1987 council meeting and was amazed at the
situation with which he was left. He thought Council should
have made a decision rather than leaving the matter in the
hands of the neighbour. Mr Fisch maintains he did negotiate
with Ms A.
28.3.12 Mr Fisch said he also attended the December
council meeting. He said Dr Bradshaw referred to Mr Fisch’s
letter and then suggested the development should be passed
because the negotiations had not succeeded. He recalled
another councillor, who he did not know, saying the decision
should be made on the facts and not on an emotive argument.
28.3.13 Mr Fisch said he may have rung Mr Major, after
Mr Major gave notice of his rescission motion, to ask him what
were the problems. He said Mr Major told him Ms A had
complained to him that she had been dealt with unfairly and
that he was taking up her cause. He believes Mr Major said
something to the effect that it would be easier to resolve the
problem or that he should resolve the problem. Mr Fisch said
Mr Major suggested an amount of money should be given to
Ms A to resolve the matter. He said there was no suggestion
Mr Major was to receive any portion of that amount; it was
purely and simply to satisfy Ms A in order to overcome her
objection. It is clear from the information supplied by Mr Fisch
to the Kyle Inquiry that he made no allegation against Mr Major
or anyone else.
Dr Bradshaw
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28.3.14 Dr Bradshaw said the first he became aware Ms A
had spoken to several of the south ward councillors was when
they raised it at a Town Planning Committee or council
meeting. He said some time later Ms A telephoned him and
told him she was not happy with the treatment she was getting
and asked that he come to talk to her. Dr Bradshaw said he
did go to see Ms A and she told him she thought she was
entitled to be relocated. He categorically denied he was the
person who put it into Ms A’s mind that she should be
relocated but admits he agreed with that option. Dr Bradshaw
also denied he told Ms A that either he or Council would
support such an arrangement and agreed it would not be a
councillor’s role to do so. He denied telling Ms A that in his
view an appropriate resolution of the matter would be for the
applicant to relocate her.
28.3.15 Dr Bradshaw said he discussed the matter with Ms A
because he believed it was a function of councillors to arrange
or facilitate an amicable resolution of the dispute. He did not
see the role of councillors as limited to listening to Ms A’s
objection to the application in order to assess its merits. He
also said he discussed the situation with Mr Major who thought
Ms A should get some compensation. On that issue
Dr Bradshaw made the following observation:
“The problem with (Ms A) - and I can't remember the exact
details - her claims of what she wanted kept increasing and
my feeling was the more moral support she was getting
from councillors, the more her claims got bigger and
bigger.”
Instead of seeing the possibility that councillor’s actions
might exacerbate the problem, as undoubtedly occurred,
Dr Bradshaw saw such a result as “a risk you take in any
political arena”. Dr Bradshaw said one of the south ward
councillors, possibly Mrs Rundle, had the idea of deferring
the application to permit negotiations between the parties
and she moved the motion to do so. In fact it was he who
moved the motion but Dr Bradshaw refused to accept the
corollary to that fact, that it was his idea. He then said
someone else must have suggested it and he thought it
was a good idea. I have little doubt the deferral to permit
negotiation was not only Dr Bradshaw’s motion but his idea
as well.
28.3.16 Dr Bradshaw was asked about the practice of
Council and his view of the role of councillors in dealing with
objections to applications. He said it was the usual practice for
Council to defer an application to enable the parties to
negotiate. He said “we tried to keep everybody happy rather
than make a decision and have one person happy and one
unhappy or more”. Dr Bradshaw and the other councillors
were clearly of the view that this was the proper approach. It
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had not occurred to him or to the other councillors that they
should give the applicant the opportunity to decide whether he
wished the matter to be deferred to enable negotiations to take
place or simply wished to take his chances with a decision
then and there. Dr Bradshaw’s rationale for this approach was
as follows:
“If the matter came before council, you had to make a
decision, and if you felt that you were going to make a
decision that would be detrimental to somebody but there
was room to negotiate, then you deferred it to allow them
time to negotiate.”
28.3.17 While Dr Bradshaw agreed that deferral itself might,
on occasions, be detrimental, particularly to applicants, he
said he saw the purpose of the exercise as an attempt to keep
everybody happy. It was put to Dr Bradshaw that the
approach was a way of avoiding making a decision that may
put him in a poor light with a portion of the community and he
agreed that was probably correct.
28.3.18 When the matter was next before Council
Dr Bradshaw moved the motion in favour of the application.
He agreed his support was based on his belief that Ms A was
being “non-negotiable”. Dr Bradshaw said he thought she was
not only being non-negotiable but totally unreasonable. Even
if that were true, and I make no finding on the question, it is
not a proper basis for eliminating her objection. Dr Bradshaw
and all of the councillors had an obligation to consider Ms A’s
objection and the application itself on their merits without
regard for the reasonableness of the behaviour of either party.
Dr Bradshaw acknowledged the possibility of some loss of
amenity to Ms A’s property but that factor appears to have
been ignored in the assessment of the application because Ms
A did not do what the Council wanted her to do, which was to
reach an agreement. The failure points up another of the
dangers of councillors descending into the arena; they lose
sight of what it is they are actually there to decide.
28.3.19 Dr Bradshaw said that following the decision of
Council to approve the application and receiving notice of
Mr Major’s rescission motion he was telephoned by Mr Burkett.
He said he was told by Mr Burkett that Mr Major had given
notice of his rescission notice and then telephoned Mr Fisch
junior to say that unless he paid $20,000.00 or $30,000.00 to
Ms A he would never get his rezoning approved by Council.
Dr Bradshaw said he was unhappy with that conduct; he
thought it was an illegal act and sounded like blackmail. He
said he telephoned Mr Major and went to see him.
Dr Bradshaw said he recounted to Mr Major the conversation
as told to him and suggested that if that was what happened
then Mr Major should have a long rethink about his actions.
According to Dr Bradshaw Mr Major’s response was to ask him
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if he was suggesting he should withdraw his rescission motion
but he declined to give him any advice. He said he may have
told Mr Major that if the rescission motion was not withdrawn
someone might go to the police.
28.3.20 Dr Bradshaw said he took that action because he
thought Mr Major had committed an illegal act, though he
never reported it to anyone. He said he never asked Mr Major
whether his conversation with Mr Fisch junior had occurred as
recounted to him by Mr Burkett. Dr Bradshaw said he did not
want to know, “it was his problem, not mine”. Because
Mr Major had not confirmed the story he said he felt no
obligation to act. It was put to Dr Bradshaw that he had an
obligation, in the circumstances as he believed them to be, to
do more than permit Mr Major to decide his own fate.
Dr Bradshaw said he was hoping other people would resolve
the problem without him having to do it for them. Dr Bradshaw
also disputed he told Mr Major that a councillor cannot
interfere in private arrangements between individuals. He said
he would not have said that “because we were interfering in
arrangements as a council” although he qualified that
admission by adding that Council were acting as negotiators.
28.3.21 I do not find Dr Bradshaw’s account of his dealings
with Mr Major convincing. In my opinion the position taken by
Mr Major was not significantly different from the approach
taken by the remainder of the Council, including Dr Bradshaw
himself, except that Mr Major pursued the matter to the point of
giving notice of intention to move a rescission motion. It was
not until it was pointed out to Dr Bradshaw by Mr Burkett that
such an approach was inappropriate, even possibly illegal,
that he advised Mr Major and assumed a morally superior
position. Dr Bradshaw was quite prepared, in the first place, to
force the applicant to reach an agreement with his neighbour
and effectively convey that without agreement there would be
no approval. He attempted to justify that approach on the
basis that Council was given the impression that the applicant
was happy to reach agreement. Council was in fact only fitting
in with what he had already agreed to do. There is no support
for that evidence in the minutes nor from any other witness,
principally Mr Fisch, and I reject it.
28.4
Conclusions
28.4.1
Councillors may have found Ms A to be unusually
persistent, even difficult, and that may well have affected the
way in which they dealt with her. I make no comment on
whether that is or is not the case for it is not a relevant issue.
Local government must be able to deal properly and effectively
with all manner of ratepayers, including those with grievances,
real or imagined. Ms A was a ratepayer and she was entitled
to a certain standard of service. She was, after all, the person
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whose circumstances were most affected as a result of
Mr Fisch's application.
28.4.2
The contact Ms A received from councillors clearly
indicated to her that she had some entitlement to
compensation either monetary or by way of relocation. She
was given false impressions and inflated expectations. That
she was later to suspect foul play when things did not work out
is hardly surprising. However, there is no evidence to suggest
that any councillor, or indeed any person, has acted corruptly
in relation to Mr Fisch's application and his dealings with Ms A.
The accounts of Mr Duffy and Dr Bradshaw illustrate the
dangers of placing undue credence on third and fourth hand
accounts of conversations to which they were not privy. There
is no evidence on which I could find that Dr Bradshaw’s
interest in Mr Fisch’s application arose from any sinister
motive or any corrupt involvement with Mr Fisch. Nor is there
any evidence from which I could conclude that Mr Fisch
directly or indirectly offered an inducement to any councillor or
that he intimidated or threatened Mr Major into withdrawing his
rescission motion.
28.4.3
The absence of corruption or intimidation is not,
however, the only concern. This line of inquiry has highlighted
the practice of councillors becoming involved in negotiations
between applicants and objectors. In my opinion it is improper
for any councillor to suggest to an applicant that the outcome
of his application depends or may depend upon successful
negotiation of a settlement with a party objecting to the
application. Such conduct is an abrogation of the councillor’s
duty to make decisions, even hard decisions, based only upon
relevant considerations and focussing upon the merits of the
application and the interests of the community as a whole. It is
also coercion and, as such, should not be acceptable.
28.4.4
I am not suggesting that councillors or council staff
should not be permitted to helpfully suggest to an applicant or
objector that an approach to the other party to negotiate might
be useful. Nor am I suggesting that councillors or staff should
never point out to an applicant that his or her application would
be most unlikely to succeed unless a valid objection is dealt
with. In my view the harm lies in councillors or staff becoming
involved in any negotiations; applying pressure to negotiate,
settle or to settle on particular terms.
28.4.5
Dr Bradshaw’s initial motion at the November 1987
council meeting that was criticised by Councillor Trandos was,
in my view, improper. While I would not, after some hesitation,
characterise the motion that was in fact passed at that meeting
as improper it was most certainly inappropriate. In the
absence of any indication from the parties that they wish for
time to negotiate it is not appropriate for Council to place
pressure on the parties by deferring a decision on a matter to
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enable negotiations to take place. Further, in this case the
reference to “a satisfactory relocation arrangement” applied
unwarranted and, in the case of Mr Fisch unwelcome, pressure
on the parties to negotiate to a particular resolution to the
objection which Council had no right to impose.
28.4.6
It was also improper for Mr Major to suggest to
Mr Fisch that his entitlement to proceed with his development
was dependent upon him reaching a settlement with Ms A as
was the motion Mr Major proposed to move following a
successful rescission of the earlier resolution of Council.
28.4.7
It is probable that the motivation of councillors in
taking the course they did with Mr Fisch’s application was
political in that they wished to avoid upsetting any ratepayer.
There is no suggestion of any deliberate intention on the part
of any councillor to pervert the processes of Council. While
misconceived, there is no evidence to suggest that the actions
of Mr Major and Dr Bradshaw were other than well-intentioned
and in accordance with the practice prevailing at the time. In
my opinion, if the practice of councillors intervening, in
whatever manner, to enforce or even actively encourage
negotiation and settlement between applicants to Council and
objectors persists then it should be actively discouraged. The
dangers of the practice are still not accepted by Dr Bradshaw
and may be elusive to many people. They are nonetheless
real and should be avoided.
28.5
Summary of Findings
28.5.1
In relation to the matters investigated in this chapter
I record the following findings:
(a)
There is no evidence to suggest that any councillor
or other person has acted corruptly in relation to Mr Fisch’s
application and his dealings with Ms A.
(b)
There is no evidence on which to base a conclusion
that Mr Fisch directly or indirectly offered any inducement
to any councillor or that he intimidated or threatened
Mr Major into withdrawing his rescission motion.
(c)
Dr Bradshaw’s initial motion at the November 1987
council meeting, which he withdrew, was improper. The
motion that was in fact passed was inappropriate in that the
applicant and the objector to the application had not
indicated that they wanted more time to negotiate. It was
consequently inappropriate for Council to defer deciding on
the matter until further negotiations had taken place.
(d)
The reference in Council’s resolution to “a
satisfactory relocation arrangement” applied unwarranted
and, in the case of Mr Fisch, unwelcome, pressure on the
parties to negotiate to a particular resolution to the
objection which Council had no right to impose.
(e)
There is no suggestion that in relation to Mr Fisch’s
application any councillor was deliberately attempting to
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pervert the processes of Council. There is no evidence
that the actions of Mr Major or Dr Bradshaw were other
than well-intentioned and in accordance with the practice
prevailing at the time.
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29.1
29.1

Introduction
29.1.1
This line of inquiry deals with an allegation made
against Dr Bradshaw that he failed to declare a pecuniary
interest in relation to an application by AMX Nominees Pty Ltd
(“AMX”) for development approval for a caravan park. The
allegation relates to Dr Bradshaw’s pecuniary interest in a
caravan park adjacent to his property which was some five
kilometres from the proposed site for the AMX development.
The matter was raised with the Kyle Inquiry and investigated to
some extent but it was not dealt with in Mr Kyle's Report. The
Commission has investigated the matter pursuant to item 1 (a)
of its terms of reference.
29.2
The Council Dealings
29.2.1
On 23 April 1986 Council considered an application
by Silkwood Nominees Pty Ltd (“Silkwood”), a company owned
and controlled by Dr Bradshaw, to extend the Kingsway
Caravan Park to permit the owners of the caravan park to
operate on a portion of land then owned by Silkwood.
Dr Bradshaw declared an interest in the item and abstained
from voting. Councillor Baddock moved a motion, seconded
by Councillor King, that Council approve use of that part of Lot
2375 Wanneroo Road not occupied by Dr Bradshaw’s medical
centre for an extension of the neighbouring Kingsway Caravan
Park. Approval was to be subject to “approval of the adjoining
landowners”, submission of an application to commence
development and amalgamation of that part of Swan location
2375 not required for the medical centre and part Lot 7, the
existing caravan park. Council was then to refer the matter to
the State Planning Commission with a recommendation for
approval. The motion, which was in identical terms to a
recommendation from the Town Planning Committee, was
carried.
29.2.2
While the application was made by Silkwood on 23
April 1986 the offer and acceptance for the sale of Dr
Bradshaw’s land was not executed until 28 May 1986.
29.2.3
On 5 May 1986 AMX applied to Council for approval
to develop a 185 bay caravan park on Lots 60 and 61
Alexander Drive, Landsdale. Advertising of the application
closed on 2 June 1986 and two submissions were received. At
the time the land was zoned rural and a caravan park was
prohibited unless approved by Council. Council had a
discretionary power to approve a caravan park in any area;
specific zoning was not required.
29.2.4
In his report to the Town Planning Committee for its
meeting on 11 June 1986 the City Planner, Mr Oscar
Drescher, recommended that the Committee refer the
application to Council for consideration in conjunction with the
then proposed Council caravan park policy. A previous
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Council caravan park policy had been abandoned by Council
at its meeting of 23 October 1985. The City Planner made
specific reference in his report to the Kingsway Caravan Park,
the owners of which had purchased Dr Bradshaw's land. The
reference was in the context of the need for additional caravan
parking bays and was as follows:
“At Council's April meeting approval was granted to extend
the Kingsway caravan park. These proposals are likely to
cater for any increase in demand over the next couple of
years, with the obvious exception of the America's Cup
rush.”
The Committee resolved to recommend to Council that it
refer the application to the July meeting of the Town
Planning Committee for consideration in conjunction with
the proposed caravan park policy. The principals of AMX
were concerned that Council had not dealt with the matter
at its June meeting.
29.2.5
For its meeting on 9 July 1986 the Town Planning
Committee was provided with an updated report from the City
Planner. Councillor Moloney also tabled a detailed plan of
AMX’s proposed caravan park. Mr Drescher recommended
that Council advise the applicant it would not support the
application in its present form but it would be prepared to
support the development of a caravan park on Lots 60 and 61
subject to certain conditions. Those conditions included
amalgamation of the lots, satisfactory resolution of certain
problems with the Overseas Telecommunications Commission,
which operated a facility nearby, and preparation of a
satisfactory design. However, on a motion of Councillor
Bradshaw, seconded by Councillor Smith, the Committee
recommended that Council refuse the application and refer it
to the State Planning Commission with a recommendation that
the application also be refused under the Metropolitan Region
Scheme. At its meeting on 23 July 1986 full Council, on a
motion of Councillor Smith, seconded by Councillor Roberts,
accepted the Committee’s recommendation and resolved
accordingly.
29.2.6
According to the information provided by Mr Jacob
Machlin, a principal of AMX, in a complaint to the Minister for
Local Government, it was around this time that Councillor Sybil
Roberts informed him that Dr Bradshaw had sold a portion of
his land to the owners of the Kingsway Caravan Park to enable
them to extend their park. According to Mr Machlin, Councillor
Roberts then lodged a rescission motion with Council which
effectively delayed any administrative action on the matter. At
the August Council meeting she succeeded in having the
matter referred back to the Town Planning Committee.
29.2.7
Also at the August Council meeting Dr Bradshaw
saw fit to make a public statement concerning a complaint
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AMX had made to the mayor. According to Dr Bradshaw the
complaint was as follows:
“They have raised with the Mayor the fact that they feel I
have a pecuniary interest in this issue. They felt that I
should not vote on it and they stated that this is because I
am in the concluding stages of selling approximately 3
acres of land surrounding my surgery on Wanneroo Road
to the adjacent caravan park so that they may extend.”
29.2.8
Dr Bradshaw went on to state that he did not believe
he had a pecuniary interest in the application of AMX
Nominees. He also referred in his statement to what he
described as several disturbing matters. One such matter was
that the pecuniary interest was only raised as an issue after
Dr Bradshaw indicated that he did not support their
application. There is, of course, nothing disturbing about that
fact; it would, no doubt, be then that an applicant would quite
properly be looking for reasons why such support was lacking.
Dr Bradshaw also stated that the applicants had been
investigating his personal affairs by checking with the
Corporate Affairs Office. Once again, Corporate Affairs
records were intended for perusal and use by the public; the
applicants were quite entitled to search them if they wished. It
was not appropriate for Dr Bradshaw to complain that AMX
were checking with a view to holding him accountable for his
actions as a Councillor.
29.2.9
Dr Bradshaw went on to make some general
observations on the problems such complaints presented to
councillors, referring to the duress councillors can be put
under when so subject. He concluded his observations in this
way:
“Councillors are at risk of spending money out of their own
pockets to defend themselves when other people can make
complaints on very scanty evidence sometimes, or no
evidence if they just wish to create problems, and suffer no
cost except the cost of a postage stamp and an envelope”.
29.2.10 It appears the complaint was made to the mayor,
who was an appropriate person to whom to direct such a
complaint. It was obviously made seriously and should have
been properly and thoroughly investigated. In my view, it was
inappropriate for Dr Bradshaw to publicly criticise a ratepayer
for having the temerity to question the propriety of his conduct.
Such action may be justified where the complaint has been
made publicly but even in those circumstances, a councillor in
Dr Bradshaw's position should have confined himself to setting
out the correct factual circumstances, and the basis for his
belief that he did not have a pecuniary interest. It was not
appropriate for him to use the forum of a Council meeting to
publicly admonish the critic, as if he and other councillors
should be above criticism. To do so is to create an
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atmosphere which discourages scrutiny of the conduct of
elected officials.
29.2.11 The minutes of the meeting of the Town Planning
Committee in September 1986 refer to the application
concerning Lots 60 and 61 Alexander Drive as an agenda
item, apparently referred from the August meeting of Council.
That meeting also passed a resolution, moved by Councillor
Baddock and seconded by Councillor Bradshaw, that Council
adopt the caravan park policy set out in the City Planner's
report. AMX’s application, amongst others, was deferred
pending Council's adoption of the caravan park policy. The
City Planner had recommended advising AMX that Council
would not support its application but would be prepared to
support an application subject to compliance with a number of
conditions, including Council's caravan park policy. For the
same meeting, Mr Drescher recommended that applications
from two other caravan park operators to increase the number
of bays be refused on the basis that they did not comply with
the caravan park policy. As I have noted, there was no such
policy in place at the time.
29.2.12 At its meeting on 8 October 1986 the Town Planning
Committee resolved, on a motion of Councillor Baddock
seconded by Councillor Cooper, to recommend that Council
refuse AMX's application on the basis that it did not conform
with Council's caravan park policy. The recommendation was
adopted by full Council at its meeting on 22 October 1986 and,
from the Council's viewpoint, that was the end of the matter.
29.3
AMX’s Complaint to the Minister
29.3.1
As I have noted, Dr Bradshaw not only voted on this
application but, on occasion, moved and seconded motions.
He continued to be involved even after the issue of conflict of
interest was raised for AMX by Mr Machlin. On 1 December
1986 AMX Nominees lodged an appeal to the Minister for
Planning against Council’s decision to refuse its application.
On 22 December 1986 AMX made a complaint to the Minister
for Local Government which included a reference not only to
Dr Bradshaw's involvement with Silkwood but also to the fact
that, as at 8 December 1986, Dr Bradshaw was still the
registered owner of the property approved for incorporation
into the Kingsway Caravan Park. The Department of Land
Administration documents confirm that to be the case. There
is no explanation from the DOLA documents or any other
source as to why the settlement was delayed so long.
29.3.2
In a memorandum to the Minister for Local
Government dated 30 December 1986, the Secretary for Local
Government, Dr Michael Wood, concluded there was a prima
facie case of non-disclosure against Dr Bradshaw and
recommended an investigation. The inspector who carried out
the resultant investigation concluded that the question of
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Dr Bradshaw's alleged pecuniary interest was not a
straightforward matter and raised a number of legal issues for
determination. In his memorandum advising the Secretary for
Local Government of the outcome of the investigation the
Chief Inspector observed “(I)t would have been prudent for Cr
Bradshaw to at least have sought a Council ruling under
section 174(5)(a)”. He also expressed the view that
councillors should recognise the need to be seen as being
above reproach in the discharge of their duties. Dr Wood
noted that Dr Bradshaw was well known in the area and should
appreciate the need to declare an interest in a matter in which
he may be regarded as having an interest, no matter how
remote or trivial it may seem.
29.3.3
In his advice to the Minister the Secretary expressed
agreement with the Chief Inspector's view that Dr Bradshaw
would have been prudent to declare a pecuniary interest. He
recommended Councillor Bradshaw be issued a warning letter
as to the need for such a declaration. The Secretary also
sought legal advice from the Crown Solicitor's Office as to
whether Dr Bradshaw had committed an offence against the
pecuniary interest provisions of the Local Government Act
1960. The advice was to the effect that the business dealing
between Dr Bradshaw, through Silkwood and the owners of
the Kingsway Caravan Park, Zencich Investments Pty Ltd, did
not constitute a pecuniary interest for the purposes of section
174 of the Local Government Act 1960. The letter from the
Minister to Dr Bradshaw simply advised him of the outcome of
the investigation without in any way stressing the importance
of declarations of interest or the need to err on the side of
caution.
Dr Bradshaw’s View
29.3.4
The offer and acceptance for the sale and purchase
of portion of Dr Bradshaw’s land was signed by Zencich
Investments Pty Ltd, as purchaser, and Silkwood as vendor on
28 May 1986. Dr Bradshaw said that some time before that
date the owners of the Kingsway Caravan Park, which was
previously owned by Mr Adam Zencich, approached him to see
if he was interested in selling approximately 3½ acres of the
part of his land which was adjacent to the caravan park.
According to Dr Bradshaw he struck a price with Zencich
Investments Pty Ltd within a matter of weeks. The offer and
acceptance was not subject to the land being rezoned but it
was conditional on a number of other factors, including
amalgamation of the two portions of land constituting the
caravan park in accordance with the City of Wanneroo
approval and submission of a development application by
Zencich Investments Pty Ltd. Amalgamation of the lots may
well have caused the delay in settlement to which I have
already referred. There was, in any event, no need for the
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purchaser to make the contract conditional on rezoning since it
had already been approved by Council.
29.3.5
It was Silkwood that made the application to the City
of Wanneroo for the rezoning of the land. Dr Bradshaw
admitted it was in his financial interests for the land to be
rezoned as it would ensure the sale of the land to Zencich
Investments Pty Ltd. He said he declared an interest and
abstained from voting when the matter came before Council
because he understood that, as a director of the owner of the
land, he had a pecuniary interest he was required to disclose.
The motion to approve the rezoning was moved by Mr King
and seconded by Mr Baddock, both of whom Dr Bradshaw
admits were his close associates at that time. Dr Bradshaw
maintains he did not have to request their assistance in
obtaining rezoning approval since Council as a whole saw no
problem with the application. He believed it was, in effect, an
application to extend an existing caravan park rather than to
approve the establishment of a new one.
29.3.6
Dr Bradshaw did not consider he had a pecuniary
interest in the application by AMX for approval to develop a
caravan park. He said he did not see he had a conflict of
interest of any type. Dr Bradshaw did not accept that approval
of AMX’s application could have an adverse impact upon the
business of the caravan park adjoining his land. He said there
was a shortage of caravan parking bays in Wanneroo and
each application was considered on its merits. Dr Bradshaw
said the problem was with AMX's application itself. He alleged
that the caravan park proposed by AMX did not comply with
the town planning rules relating to caravan parks. I note,
however, that at the time the AMX application was first refused
by Council on the motion of Dr Bradshaw, there were no such
rules in place. The old rules had been rescinded and the new
caravan park policy had not yet been adopted.
29.3.7
Dr Bradshaw also claimed that he followed the
advice contained in the City Planner’s reports on this
application, which is also not entirely correct. According to
Dr Bradshaw, the fact that the caravan park proposed by AMX
was a mere five kilometres from the Kingsway Caravan Park
was irrelevant to his consideration of whether or not to
approve AMX's application. Dr Bradshaw was aware that at
the time Council was dealing with AMX's application, Silkwood
was still the registered owner of the land for which he had
obtained Council approval to incorporate into the Kingsway
Caravan Park. And yet he said he had no concern that he
might be perceived as having a motive to ensure AMX's
application failed. Dr Bradshaw said he did not at any stage
consider disclosing an interest when AMX's application came
before Council. He even had difficulty admitting he in fact had
a connection with the Kingsway Caravan Park because he was
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selling his land to the owners for incorporation into the caravan
park.
29.3.8
Dr Bradshaw's answer to the suggestion that it would
have been prudent or appropriate for him to declare his
connection with a competing business, was that every
councillor knew he was selling his land to the adjoining
caravan park; there was consequently no need to declare an
interest. That proposition is clearly untenable. First, it was for
Dr Bradshaw himself, and not other councillors, to fulfil his
responsibilities and to act appropriately. Secondly,
Dr Bradshaw also owed a duty to the ratepayers of the City of
Wanneroo, not just to his fellow Councillors. The public had
no way of knowing whether Dr Bradshaw had any interest in
caravan parks, or how he was connected with the Kingsway
Caravan Park, if he did not declare his interest. In fact,
Dr Bradshaw displayed resentment when AMX attempted to
find out. Simply declaring an interest on an application
involving Silkwood and a caravan park would not of itself be
sufficient to alert the public to the nature of his interest to
enable them to assess its possible impact on other
applications before Council. By failing to declare an interest,
Dr Bradshaw exposed himself to criticism that he had an
interest in ensuring AMX's application failed even if, in fact, he
took no action to bring about that result.
29.4
Conclusions
29.4.1
In the circumstances it was hardly surprising that
Mr Machlin, on behalf of AMX, raised the issue both with the
mayor and then with the Minister for Local Government, two
entirely appropriate avenues of complaint. If Dr Bradshaw did
not see the need to make public his connections with
interested or affected parties, then he could not reasonably
complain when others drew mistaken conclusions about the
nature or degree of his involvement or his motivations.
29.4.2
I have no reason to doubt that the legal advice
provided to the Department of Local Government on AMX’s
complaint was sound. There is consequently no basis upon
which I could conclude that Dr Bradshaw had a disclosable
pecuniary interest in the application of AMX within the terms of
section 174 of the Local Government Act 1960. However the
advice does highlight the very narrow scope of the conflict of
interest provisions contained in the Local Government Act
1960. While I am firmly of the view that it would have been
prudent for Dr Bradshaw to declare an interest, or at least put
the matter before Council to rule upon, I am not satisfied that
his failure to take either course was improper.
29.4.3
In chapter 35 of this report I have suggested that
consideration be given to amending the Local Government Act
1960 to provide a mechanism for ensuring that conflicts of
interest on the part of local government councillors and staff,
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apart from direct pecuniary interests in the matter under
consideration, are at least raised publicly and put on record.
Information concerning matters which may have affected the
judgment of councillors and staff would then be available to
enable ratepayers and residents to fully scrutinise their actions
and decisions. This line of inquiry, and in particular
Dr Bradshaw’s view of his responsibilities, reinforces my belief
in the need for such a provision.
29.5
Summary of Findings
29.5.1
In relation to the matters considered in this chapter I
record the following findings:
(a)
There is no basis for a conclusion that Dr Bradshaw
had a disclosable pecuniary interest pursuant to section
174 of the Local Government Act 1960, in the application of
AMX Nominees Pty Ltd to rezone their land for use as a
caravan park.
(b)
It would have been prudent for Dr Bradshaw to
declare an interest in the application or at least put the
matter before Council to rule upon.
(c)
This line of inquiry highlights the need for provision
in the Local Government Act 1995 for disclosure, by local
government councillors and staff, of conflicts of interest
relating to matters before Council, other than pecuniary
interests.
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Incorrect Address
30.1.1
Clause 1(f) of the Commission’s terms of reference
require it to inquire into and report on whether any councillor in
the course of nominating for office has used an incorrect
address.
30.1.2
Section 65(1)(c) of the Local Government Act 1960
at all material times provided as follows:
“A person is eligible to be elected as a member of the
council of a municipality, whether as mayor, president or
councillor, if ... he resides in, or is the owner or occupier of
rateable property in, the district of the municipality.”
The Commission has accordingly conducted inquiries to
establish whether all members of the Wanneroo Council
during the relevant period met the statutory requirement.
30.1.3
The Commission has utilised a number of sources to
obtain the information, as follows:
(a)
State and federal electoral rolls;
(b)
The Western Australia Police Service computer
system;
(c)
Telstra;
(d)
Electoral nomination forms produced by the City of
Wanneroo;
(e)
Interviews with councillors themselves and other
witnesses where appropriate; and
(f)
Income tax returns produced under summons.
30.1.4
The Commission has experienced some difficulty in
confirming the addresses after such a lapse of time. The
respective electoral commissions no longer hold all the
electoral rolls and the records of the Battye Library are not
complete. Further, the electoral rolls were not at the time
compiled on an annual basis. The City of Wanneroo also
advised that some documents had been destroyed in
accordance with the Local Government Act 1960 and
consequently the material provided would be incomplete.
30.1.5
Notwithstanding these limitations, on the information
available there is sufficient evidence to enable me to conclude
that, with one exception, all persons who were councillors
during the period 1 May 1986 to 30 June 1992 complied with
the provisions of section 65(1)(c) of the Local Government Act
1960. Those councillors were as follows:
Robert John Baddock
Wayne William Bradshaw
Alan MacMillan Carstairs
Brian Anthony Cooper
Arnold Victor Samuel Dammers
Christopher Paul Davies
William David Duffy
Colin Geoffrey Edwardes
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Fleur Dianne Freame
Michael John Gilmore
Robert Frank Johnson
David Anthony King
Graeme Alexander Major
William Harold Edeson Marwick
John Thomas Moloney
Beverley Joy Moloney
Peter Nosow
Phillip Herbert Renkin
Michael Phillip Rose
Norma Rundle
Brian Arthur Smith
Nicholas Trandos
Henrietta Margaret Waters
30.1.6
The one exception relates to Mr Wayde Smith who
has been charged with perjury arising from his evidence to the
Kyle Inquiry concerning his residential address during the
relevant period. The matter is currently before the courts. By
clause 5(a) of its terms of reference the Commission is
required to avoid prejudice to pending or prospective criminal
proceedings. The Commission has consequently refrained
from investigating the situation with regard to Mr Wayde
Smith’s address for the purposes of his nomination as a
councillor of the City of Wanneroo.
30.2
Summary of Findings
30.2.1
In relation to the matters investigated in this chapter
I record the following finding:
(a)
With one exception, all persons who were
councillors during the period 1 May 1986 to 30 June 1992
complied with the provisions of section 65(1)(c) of the Local
Government Act 1960.
(b)
Because related criminal proceedings are pending
the Commission has not investigated the situation
pertaining to Mr Wayde Smith.
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31.1
Introduction
In section 5.4 of the Interim Report I dealt with the
class airfares for the trip by Councillors and others to Sinagra
in August-September 1990. In section 5.5 of the Interim
Town Clerk’s wife, Mrs Coffey, who travelled with the party. I
made certain findings of fact as to the circumstances of that
taken by Mr Coffey, Dr
Cooper.
31.1.2
In the course of those findings I referred to the part
played in the Sinagra matter by the City Treasurer at the time,
John Turkington. Since the possibility of an adverse
Turkington arose after Counsel Assisting
made her submissions at the conclusion of hearings on that
Turkington had insufficient opportunity to
respond, I deferred consideration of his position until after
Turkington
has now had an opportunity to make submissions on the
Turkington has given further evidence
before the Commission.
Mr
31.2.1
to repeat the evidence as set out in
sections 5.4 and 5.5 of the Interim Report but the material
Turkington’s conduct can be
summarised as follows.
At a special meeting held on 13 June 1990 Council
Mr Coffey, should constitute the party to undertake the trip to
Turkington
said that immediately after that meeting he made budgetary
Councillors and $25,000.00 for “town clerk’s executive” which
was for the Town Clerk. He said those figures were calculated
provision for two people under “town clerk’s executive”.
Mr
because he was advised by the Town Clerk that the Wanneroo
Council was adopting the policy of the Perth City Council on
attention of Councillors when they approved the budget
allocation.
Mr
under the Local Government Act 1960 all expenditure by
Council had to first, be authorised by Council and secondly, be
met Mr Turkington said a Council staff member with the
appropriate power could authorise the issue of a cheque in
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payment of accounts or expenses incurred. Another Council
officer, usually the City Treasurer, signed the cheques.
Mr Turkington said that given the very large number of
cheques issued under this procedure he generally relied “on
the person who authorises the payment to have made due
consideration that the payment was approved and there (was)
budget accommodation for it”. He accepted, however, that if
he was presented with an authorisation and a cheque to sign
and he was aware that the expenditure had not been
authorised by Council or that there was no budget allocation,
he had a duty to refuse to sign the cheque.
31.2.4
Mr Turkington agreed that if he signed a cheque in
those circumstances he would be facilitating an improper use
of Council funds. He elaborated as follows:
“The bottom line is
?---It needs a council resolution.
Yes, and you know that it doesn't have one. It doesn't
matter who signs a piece of paper directing you to do it, as
City Treasurer you have an obligation not to. Isn't that
right?---At the end of the day, I think you have quoted it
before, the buck stops with the City Treasurer.
Yes. So if you know, irrespective of receiving a document
that purports to authorise this payment, if there is in fact no
proper authorisation in accordance with the procedures
that apply in local government, you should not sign that
cheque. Isn't that right?---The answer to that is yes.”
31.2.5
Mr Turkington said he was aware when he signed
cheques to pay for first class airfares for the travelling party on
Mr Coffey’s authorisation that “(T)here was no authority for
Council to fly first-class airfares”. He said he also knew at the
time he signed a cheque to, inter alia, pay for Mrs Coffey’s air
fare that Council had not authorised the expenditure. I have
set out Mr Turkington’s evidence of that awareness in
paragraph 5.5.7 of the Interim Report.
31.2.6
Mr Turkington and his Counsel have put forward a
number of explanations for his conduct. Those explanations
included the following.
(a)
There was from June 1990 in place what was known
as the treasurer’s advance account whereby cheques for
properly budgeted expenditure could be drawn and then
retrospectively authorised by Council. In this case the
Jetset Travel cheque was included in a list of 1016 other
cheques which Council authorised en bloc after payment
had been made. Mr Turkington contended that
authorisation in that fashion was sufficient. The procedure
was intended to avoid the need to obtain specific
authorisation for individual payments which Council had
authorised and budgeted for generally. It was not intended
to enable senior Council staff to spend money without
authority on anything they pleased and later present
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Council with a
(b)

for ratification. There could be

Turkington also put forward the proposition that

said the amounts in the budget were calculated on the
Coffey. Mr Turkington advanced that proposition despite
never authorised expenditure for those purposes and was
calculated. I do not accept the proposition. It certainly
class fares and payment of Mrs Coffey’s fares but that is an
expenditure or it did not. Authorisation could not be
payment was provided for in the budget.
It
Turkington that the payment for
irregularity which could be ratified later. Again, there might
had previously been approved by resolution of Council.
ratification in such circumstances. However, it was not the
$70,000.00 and $25,000.00 for the purposes of Councillors
who were to go and they named Mr
Government Act 1960 did not provide for retrospective
authorisation at all. There were no grounds on which
Turkington could reasonably anticipate that Council
to so.
It was also suggested that Mr
of 15 June 1990 requesting Mr

Jetset

Edwardes and Mr
accommodation expenses incurred by their wives during
irregularity. Mr Turkington said he knew Mr
Mr
necessary so the City was not at any financial risk.
Turkington said he calculated the interest lost to the City
implied that such a small amount of ratepayer’s funds is
Again, I believe this factor is irrelevant. It is no

intended to repay the money and had the wherewithal to do
so. Secondly, as I have noted in chapter 5 of the Interim
Report, I am satisfied Mr Coffey had no intention of
reimbursing Council for his wife’s air fares. Mr Turkington
does not in fact assert that he believed Mr Coffey had that
intention. He said he was told the payment was authorised
by the Mayor and the Town Clerk and that was sufficient to
persuade him to sign the cheque. Mr Turkington knew that
was not a valid authorisation.
31.2.7
I am satisfied on Mr Turkington’s own evidence that
by signing the cheque to pay Jetset Travel for first class air
fares for the party, including Mrs Coffey, he was in breach of
his duty to protect the City of Wanneroo and promote its
honest financial management and that he thereby acted
improperly. Mr Turkington did not benefit personally from the
expenditure in any way and, as I have observed in chapter 5 of
the Interim Report, he was no doubt overborne by the fact that
the Mayor, Dr Bradshaw, and his direct superior, the Town
Clerk Mr Coffey, purported to authorise the payment he was
being asked to condone.
31.2.8
I have already expressed the view that Mr Coffey’s
conduct in obtaining payment of his wife’s fares was not only
improper but possibly illegal. I have found that Mr Turkington
assisted Mr Coffey and facilitated the improper payment.
While there is undoubtedly much to be said in mitigation of
Mr Turkington’s conduct, in the circumstances I believe I am
obliged to refer the matter the DPP for consideration and I
intend to do so.
31.3
Summary of Findings
31.3.1
In relation to the matters considered in this chapter I
record the following findings:
(a)
By signing the cheque to pay Jetset Travel for first
class air fares for the party, including Mrs Coffey, in the
knowledge that the expenditure was unauthorised, Mr
Turkington was in breach of his duty to protect the City of
Wanneroo and promote its honest financial management
and thereby acted improperly.
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Introduction
32.1.1
A large number of allegations and concerns were
brought to the Commission’s attention which did not result in a
full scale investigation and formal findings. Many of those
matters were found to be outside the terms of reference,
others were found on initial examination to have so little
substance that further investigation could not be justified. A
number of these matters, but not all, have been raised in
public hearing. The issues raised in this chapter require, in my
view, some explanation at to the manner in which they were
dealt with and resolved by the Commission.
32.2
Timezone
32.2.1
The Commission became aware of concerns
expressed by local residents as to why the City of Wanneroo,
in 1990, granted approval to Avel Pty Ltd to establish a
Timezone Amusement Leisure Centre within premises on Lot
300, 917 Wanneroo Road, Wanneroo. There were no specific
allegations of illegality or impropriety raised against any
councillor or member of Council staff. The Commission
carried out a preliminary investigation which disclosed the
following situation.
32.2.2
The Council had a discretion under the Town
Planning Scheme to approve the proposed development.
Following onsite advertising of the proposed development,
Council received six objections and a petition containing 193
signatures expressing opposition to the proposed
development. The objectors were primarily concerned with the
adverse impact on the amenity of the surrounding area. There
was also a claim that the proposal, although strictly not
prohibited by the town planning scheme, was against the spirit
of Town Planning Scheme Amendment 375, which was passed
on 1 August 1988. Amendment 375 created a special zone
which restricted the use of land in the area bounded by
Crisafulli Avenue and Noonan Drive to service industries.
Light industry, lunch bars, motor repair stations, petrol filling
stations and service stations were specifically excluded from
the special zone.
32.2.3
In a report dated 11 July 1990 the City Planner
recommended refusal of the Avel Pty Ltd’s application
because of the objections received. However, the City
Planner’s recommendation was not followed by either the
Town Planning Committee or full Council. Avel Pty Ltd’s
application was approved subject to a number of conditions
relating to security control and the behaviour of patrons.
Council subsequently discussed the possibility of entertaining
a rescission motion but they eventually acted on legal advice
which raised concerns that in the circumstances a rescission
motion may have been ultra vires the powers of Council.
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32.2.4
On 6 September 1990 there was a special electors’
meeting at which residents voiced their objections and their
belief that the Council had made the wrong decision. The
decision of the Council, however, remained unchanged.
32.2.5
The preliminary investigation of this matter did not
uncover any suggestion of corrupt or improper conduct on the
part of any councillor, council officer or Avel Pty Ltd in relation
to the approval of the application. There is nothing to suggest
that Council’s decision was other than bona fide, despite the
number of objections from residents. There was consequently
no reason to investigate the matter further.
32.3
Chrisp Place
32.3.1
The Commission investigated an allegation made by
Mrs Audrey Hine and Mr Paul Gallagher that on 26 September
1989 the City of Wanneroo improperly approved a second
residence to be built on Lot 313 Chrisp Place, Yanchep. It
was specifically alleged that the block was 23 m2 undersized
for approval under the applicable R Codes and also did not
comply with the sewerage requirements for a second block.
32.3.2
Neither Mrs Hine nor Mr Gallagher suggested that
any councillor had acted corruptly or improperly in relation to
Council’s approval of the second dwelling. A preliminary
investigation did not reveal any matter which warranted further
inquiry. Further, I note that the issues raised were
investigated previously in 1992 by an officer of the Department
of Local Government. The Department found that there were a
number of errors and irregularities associated with the
approval but there was no intentional wrongdoing on the part
of any person.
32.4
165 Wellington Street, Mosman Park - Mr Wayde
Smith
32.4.1
The Commission conducted a preliminary
investigation into an allegation that Mr Wayde Smith had used
information acquired whilst performing his duties as a police
officer in 1985 in the course of a murder investigation to his
own financial advantage. The allegation concerned a property
situated at 165 Wellington Street Mosman Park.
32.4.2
The investigation disclosed that the matter did not
fall within the Commission’s terms of reference. The matter
was consequently not pursued. However, in fairness to Mr
Smith, I am able to report that the investigation that was
conducted revealed no evidence which would support an
allegation that Mr Smith had any involvement in any dealings
with respect to 165 Wellington Street, Mosman Park or that he
received any financial advantage from any dealings in respect
of that property.
32.5
O’Sullivan Place
32.5.1
The Commission has investigated an allegation that
the Council granted a building licence for a second residence
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to be constructed in 1990 on a property situated at 6
O’Sullivan Place, Wanneroo, contrary to town planning
scheme provisions that limited to one the number of dwellings
permissible on properties zoned Special Rural.
32.5.2
It was specifically alleged that a Council officer had
informed a nearby resident that the second residence had
been approved by special mayoral dispensation. The
Commission consequently investigated what role the mayor at
the time, Mr Brian Cooper, may have played in the approval
process and whether or not there was any favouritism or
reward involved. Investigators also investigated the role of
council staff in relation to the grant of the building licence.
32.5.3
After interviewing the material witnesses and
reviewing the documentation held by the City of Wanneroo, it
was apparent that there was no evidence to support an
allegation of improper conduct in relation to the granting of the
building licence. The occupant of 6 O’Sullivan Place was not
in fact permitted by the Council to build a second residence on
the land. The permission granted was to build a new
residence conditional upon the old dwelling being rendered
uninhabitable. The owner of 6 O’Sullivan Place entered into a
deed of covenant with the Council which contained the
condition.
32.5.4
Investigators established that in almost 6 years since
the execution of the deed no council officer undertook an
inspection to establish whether the condition of rendering the
old dwelling uninhabitable had been complied with. In fact, it
was not until this Commission began to investigate the matter
and made inquiries with the Council, that an inspection
actually took place, which inspection revealed the original
dwelling could still be easily inhabited. There appears to have
been some neglect on the part of council staff or an absence
of procedures to ensure compliance.
32.6
Mr Alan Harriman
32.6.1
The Commission obtained from the Kyle Inquiry a
document entitled “Additional Issues to be Examined During
the Re-opened Inquiry into the Wanneroo City Council”.
There were 82 items contained in the document, two of which
related to Mr Alan Harriman and his alleged relationship with
Ms Diana Borsario, Mr Wayde Smith and others, and made
reference to certain drug related matters.
32.6.2
By way of background, on 10 February 1988 Mr
Harriman was convicted of being knowingly concerned with the
importation of heroin. He subsequently made complaints to
the police and to the Ombudsman concerning the
circumstances of his conviction and related matters.
Mr Harriman subsequently interviewed on three occasions by
Detective Superintendent Leslie Ayton, then of the Police
Internal Affairs Unit.
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32.6.3
On 29 November 1995 Mr Kyle received audio tapes
of the interviews between Mr Ayton and Mr Harriman. Mr
Harriman was subsequently interviewed by Mr Kyle on 4
January 1996. On 10 July 1996 he was reinterviewed by an
investigator from this Commission.
32.6.4
As a result of those interviews it was determined that
none of the matters raised by Mr Harriman fell within the
Commission’s terms of reference. Mr Harriman had, however,
made certain serious allegations against serving police officers
which were referred to the Commissioner of Police.
32.6.5
The Commission subsequently received a copy of an
affidavit sworn by Mr Harriman on 14 August 1996 in which he
claimed, inter alia, that he had not been asked certain relevant
matters by this Commission’s investigators. On 2 September
1996 an investigator once again interviewed Mr Harriman to
give him a further opportunity to put forward any information
that might be of interest to this Commission. In the course of
the interview Mr Harriman acknowledged he had nothing
further to contribute to the Commission’s inquiry.
32.6.6
The information supplied by Mr Harriman was
entirely unsubstantiated and, in any event, concerned matters
that did not fall within the Commission’s terms of reference.
The matter was consequently not taken any further.
32.7
Craigie Roller Rink - Mr Matthew Pavlinovich
32.7.1
This matter concerns the conduct of certain
Councillors of the City of Wanneroo in relation to a rezoning
application made to the Wanneroo Council on 31 October
1986 by Xanthippus Pty Ltd. The application was to rezone
Lot 672 Perilya Road, Craigie to accommodate a “producers
market” in premises which had originally been established as a
roller skating rink known as the Craigie Roller Rink.
Xanthipppus Pty Ltd was at all material times controlled by Mr
Matthew Pavlinovich, who was a developer.
32.7.2
Mr King and Dr Bradshaw were both councillors of
the City of Wanneroo at the time; both were convicted and
sentenced to terms of imprisonment on charges of official
corruption arising out of the rezoning application. They were
convicted on evidence that they had corruptly asked for a
payment of $20,000 from Mr Pavlinovich to use their position
as councillors to influence the Council to approve Mr
Pavlinovich’s rezoning application.
32.7.3
Commission investigators have reviewed all
statements and documents relating to the police investigation
and prosecution of this matter. In view of the fact that Mr King
and Dr Bradshaw have both been tried, convicted and
sentenced by a District Court jury for their role in this matter
and the only other person implicated is now deceased, I
concluded that no useful purpose could be achieved by the
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Commission investigating and conducting hearings on the
matter.
32.8
$500 Donation: Mr Pavlinovich to Mr King
32.8.1
The Commission has heard oral evidence and
received affidavit evidence in the course of investigating the
circumstances surrounding the payment of $500.00 by
Mr Pavlinovich to Mr King in or about 1986.
32.8.2
Mr Pavlinovich said he made a payment of $500.00
to Mr King in March 1986. That evidence was not contradicted
by Mr King who said he believed the payment was made in
1986, although he was not certain. There was no evidence to
contradict Mr Pavlinovich’s claim concerning the date of the
payment and the Commission is not aware of any fact or
circumstances which would connect the payment to any
incident within the period covered by the Commission’s terms
of reference. In those circumstances the investigation was not
taken any further.
32.9
Mr Dominic Casella
32.9.1
Following the Kyle Inquiry, Mr Dominic Casella was
charged with corruptly giving $20,000.00 to Dr Bradshaw. At
the conclusion of the preliminary hearing the court found that
there was sufficient evidence of each element of the offence to
put Mr Casella on trial. The learned magistrate, Ms J Musk,
included in her written reasons a list of factors to be drawn to
the attention of the Director of Public Prosecutions “for his
consideration before taking the matter further”.
32.9.2
After the preliminary hearing the Director of Public
Prosecutions decided to enter a nolle prosequi. Although
theoretically the charges can be revived if additional
information is discovered, for all practical purposes the
prosecution is now at an end. While paragraph 5 of the terms
of reference no longer impedes the Commission from inquiring
into the allegation that Mr Casella corruptly gave $20,000.00
to Dr Bradshaw, I have taken the view that it not in the public
interest to do so. The task of this Commission is to investigate
and report on the existence of certain conduct, categorise it
and, where appropriate, make recommendations. It has no
power to take further action against any person. Thus, even if
the Commission were to pursue the matter, find illegal conduct
and refer the matter to the appropriate prosecuting authorities,
the end result could only be, at most, the laying of criminal
charges. On this matter criminal charges have already been
laid and dealt with. In my view, the fact that the charges
against Mr Casella were not considered and decided upon by
a jury is not of itself a sufficient basis for the Commission to
reopen the matter. Further scrutiny of the allegation would not
have been a productive use of the Commission’s resources.
32.9.3
There was, however, one outstanding matter which
concerns evidence given by Mr Samuel Papotto at the
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preliminary hearing. The evidence was not central to the
prosecution but Mr Papotto claimed that Mr Casella had given
thick envelopes to Mr Duffy, Mr King and Dr Bradshaw while
they were Wanneroo councillors. That allegation has not been
the subject of any charges. I note, however, that Mr Papotto
did not make any allegation of corruption against either Mr
Casella or any Wanneroo councillor. Further, the transcript of
the hearing reveals that Mr Papotto’s veracity as a witness
was seriously questioned. On their face the claims of Mr
Papotto would not provide a sufficient basis from which to
draw any conclusions of corruption or make any findings
adverse to any person. In those circumstances I have
concluded that further investigation of Mr Pappotto’s allegation
would not be justified.
32.10
Mr Edward Hodgkinson
32.10.1 Mr Edward Hodgkinson has been charged with two
counts of bribery contrary to section 82 of the Criminal Code,
both charges relating to payments allegedly made to Mr King.
Those charges have yet to be tried.
32.10.2 Clause 5 of the Commission’s terms of reference
requires me to seek to avoid prejudice to pending or
prospective criminal proceedings. In compliance with that
requirement the Commission has not investigated any matter
which might have an impact upon the prosecution or defence
of the charges against Mr Hodgkinson.
32.10.3 There was one matter involving Mr Hodgkinson
which did not have any effect on the criminal charges against
him. The matter concerned a record made in 1992 by Mr Kyle.
Mr Kyle noted from an inspection of the cheque butts and
deposit books in the possession of Mr R C Hemery (as to
whom see chapter 34), a reference to a payment of $2,000.00
made on 13 April 1997 to Mr Hemery by Pivot Projects Pty Ltd.
According to Mr Kyle’s record, the payment was described as
“election Coll”. The records disclosed that the $2,000.00 was
immediately on-paid to Dr Wayne Bradshaw. In an interview
with Mr Kyle on 27 August 1992, Mr Hodgkinson indicated that
he was a consultant to the Pivot Group for a period of time
and, although he was not certain, he believed he may have
consulted in May of 1987. However, Mr Hodgkinson denied
any knowledge of any payments by Pivot Projects Pty Ltd to
support Dr Bradshaw.
32.10.4 Pivot Projects Pty Ltd was unable to identify who
authorised on the company’s behalf the payment to R C
Hemery & Associates. The time lapse is now substantial and
the Commission has been unable to locate the documents that
would have established who caused the payment of $2,000.00
to be made to R C Hemery. The Commission has been
advised that the documents from 1987 have, not surprisingly,
been destroyed.
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32.10.5 The Commission’s investigators have also
attempted, without success, to trace the payment through
Dr Bradshaw’s financial documents. Again, because of the
lapse of time investigators could only peruse tax returns and
company financial statements which did not readily identify
individual receipts of money. The matter has been
investigated as fully as possible in the circumstances.
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33.1

Introduction
33.1.1
Term of Reference (1)(g) requires the Commission
to inquire into and report upon:
“Whether any expenditure by Council on Councillor
personal expenses, travelling expenses, or entertainment
expenses for Councillors or their guests was either not
approved by Council resolution or exceeded what might be
considered normal in local government in Western
Australia.”
33.1.2
Particular instances of unauthorised expenditure are
considered in chapter 5 of the Interim Report and chapters 25
and 31 but in general this term of reference appeared at first to
involve no more than comparing the actual expenses incurred
by councillors of the City of Wanneroo with those of
councillors from other local authorities in the Perth area over
the same period. However, in the course of the investigators’
examination it became apparent that the financial procedures
adopted by the City of Wanneroo in some respects fell short of
the requirements of the Local Government Act 1960 (“the
Act”). The Commission consequently took oral evidence from
the City Treasurer, Mr Turkington, concerning the manner in
which the financial affairs of the City of Wanneroo were
conducted. In addition in the course of the Sinagra line of
inquiry evidence was taken from councillors and the Town
Clerk at the time, Mr Coffey, in relation to the financial
procedures of the City generally. Mr Turkington has been
advised of the matters raised in this chapter and has, through
his Counsel, made written submissions to the Commission.
I refer to a number of Mr Turkington’s submissions in the
course of this chapter.
33.2
Authorisation Procedures
33.2.1
Section 547 of the Act required local authorities to
prepare and adopt by 31 August a budget for each financial
year. The City Treasurer had control of the process but the
actual budget details were prepared by his staff. The draft
budget papers were then considered by the councillors who
had the final decision; Council could amend, vary or adopt
particular allocations in the budget.
33.2.2
Once the budget was approved by Council it became
the primary authority to incur the expenditure specified in the
budget. It was not, however, authority for the actual payment
of expenditure properly incurred. The authority to make the
payment must be found either in an express Council resolution
dealing with the particular item or in the annual Council
resolution dealing with the uses to which the advance account
could be put without prior Council approval for each item. The
advance account is an account which is used by the City to
pay for common and recurring payments on the signature of a
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council officer. Mr Turkington’s Counsel contends that the
initial budget authorisation is all that is required; there is no
requirement for any further authorisation. I cannot accept that
submission. It runs contrary to the Department of Local
Government’s manuals and directions on the subject which are
issued under the authority of section 677A of the Act.
33.2.3
The Department of Local Government (“the
Department”) publication entitled “Guide to Local Government
Budgeting” contains guidance for municipal treasurers on the
preparation of budgets. Clause 2.2.1(i) reads as follows:
“(E)xpenditure and revenue descriptions must be specific to
disclose clearly their nature and purpose. Courts have
ruled individual projects lack budget authorisation because
they are not specifically stated, despite claims by the
council that an existing ‘generalised’ title was ‘intended’ to
encompass the project in dispute ... .”
Since the budget provided the financial framework for all of
City’s activities and functions during the forthcoming year,
the descriptions in the budget of those activities and
functions must be meaningful. While the expenditure and
revenue descriptions obviously cannot descend to minute
detail, they must disclose the nature and purpose of the
allocation. Vague and general descriptions capable of
encompassing items of more than one type would not have
constituted sufficient evidence that a particular item of
expenditure had been authorised by the Council in its
budget. If it were otherwise the budget would pass to the
administrative staff the power to decide how funds were to
be spent.
33.2.4
The Department has advised the Commission that,
in practice, budget documents consisted then and still consist
of two parts. First there was the statutory budget which was
the document in which the rates to be imposed on electors and
the prima facie authorisation for expenditure to be incurred by
the Council was determined and justified. The second and
larger document is the budget working papers. The budget
working papers were non-statutory documents consisting of
more detailed listings and calculations that provided evidence
of the basis for the calculations included in the statutory
budget. I note that the new Act, the Local Government Act
1995, has actually decreased the amount of detail required in
the statutory budget, leaving interested parties more reliant
upon the budget working papers for details of the budget.
33.2.5
Section 547(10) of the Act provided that at the end
of each financial year all authorisation of expenditure lapsed
automatically. The Council was required to re-authorise
ongoing funding requirements each year. Thus any projects
that straddled more than one financial year required
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authorisation in the budget for each year in which money was
expended on the project.
33.2.6
There were occasions when a need to spend money
arose which had not been provided for in the budget. In such
cases section 547(12) of the Act provided that the expenditure
could and must be authorised by an absolute majority of
Council. If such authorisation was not obtained the
expenditure was unauthorised. Expenditure which had not
been authorised could not be approved retrospectively. The
expenditure was required to be authorised before it was
incurred. This view of the operation of the Act is shared by the
Department.
33.2.7
Mr Turkington told the Commission he believed that
so long as there were funds available for a particular purpose
in the budget they could be spent on an item which had not
been authorised by either a specific Council resolution or the
Council resolution dealing with the advance account.
Mr Turkington was also under the mistaken impression that the
Department approved such a practice. The Department has
advised the Commission that it has not approved the practice
and was not aware that it was or is widespread in local
government.
33.2.8
As I have noted, once an item of expenditure has
been authorised, either by the budget or a specific Council
resolution, a separate authorisation is required to actually
make the payment. This can be achieved by the inclusion of
the item in a Council resolution which sufficiently identifies the
use to which the advance account may be put or by a specific
Council resolution authorising that particular payment. Section
626(5) of the Act makes it clear that the authorisation cannot
be given after the payment has been made. Once again, if it
were otherwise the discretion as to which accounts should be
paid and when would fall entirely to staff and not Council.
33.3
Use of Advance Account
33.3.1
From 1960 until 1995, when the new Local
Government Act came into force, the Act provided for the use
of ‘advance accounts’. These were accounts from which were
paid recurring payments or payments which had to be made
between council meetings.
33.3.2
Section 626(5)(c)(ii) of the Act required Council to
pass a resolution each financial year authorising the size of
the advance account and the use to which it was to be put. In
fact, a council officer could be summarily dismissed if he or
she failed to, inter alia, use the advance account in
accordance with the requirements of the Act.
33.3.3
The introduction of advance accounts significantly
reduced the work load upon councillors. Councils generally
passed annual resolutions providing for the operation of an
advance account and specifying the type of payments which
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could be made from the account. Councillors then no longer
had to personally check, approve and sign individual cheques
and vouchers. But, as I have noted, such resolutions were
required to ensure that the power to decide the purposes for
which funds can be spent remained with the Council and was
not delegated to staff.
33.3.4
Mr Turkington’s evidence revealed that the use of
the advance account by the City of Wanneroo went beyond
the limits set by the Act and the Department’s accounting
guidelines and directions. Mr Turkington said he did not
believe that the uses to which the advance account could be
put were limited by the accounting manual and directions but
he did agree that he was bound by those documents. The
Local Government Manual of Accounts dealing with the
advance account reads as follows:
“The resolution must be made at least once in each year
and must specify the financial year to which the
authorisation applies. The resolution must be quite specific
as to the purposes for which the advance may be used.
For example, a resolution which included words similar to
‘emergency payments’ or ‘other items at the discretion of
the clerk’ is not satisfactory.”
33.3.5
Mr Turkington pointed out that, in any event, the
annual Council resolution dealing with the use of the advance
account included an authorisation for payment of “sundry
creditors”. Those words could include any creditor of the City,
whether authorised by Council or not. Mr Turkington
interpreted “sundry creditors” to mean any account presented
to the City of Wanneroo for payment, including claims by
councillors for the payment of allowances such as travelling
allowances. He would not accept that a councillor did not
become a creditor of the City simple because the councillor
was making a claim for an allowance or the reimbursement of
an expense he or she had incurred. Mr Turkington submits
that it would be impossible to have descriptions that are more
detailed than “sundry creditors”. I do not accept that
submission either. The description “sundry creditors”, as
applied by Mr Turkington, is all encompassing. The Act and
departmental guidelines do not provide for descriptions of that
nature.
33.3.6
The Department was asked for its view on the
matter. In its submission to the Commission dated 29 August
1997, the Department stated that it did not agree with
Mr Turkington’s view. The Department was of the view that if
Mr Turkington’s interpretation was correct it would provide him
with unlimited authority and discretion, rather than specific
direction, as to which payments could be met from the
advance account. The Department is of the view that the term
“sundry creditors” is not specific enough to satisfy the
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requirements of section 626(5)(c)(ii) of the Act. It certainly
seems evident that if “emergency payments” and “other items
at the discretion of the clerk” are too wide then “sundry
creditors” is also too wide. In my opinion the Department’s
view is a correct interpretation of the statutory provisions and
Mr Turkington’s practice of paying accounts from the advance
account as due to “sundry creditors” was contrary to the Act.
33.3.7
It is clear from Mr Turkington’s evidence that the
advance account was used for the great bulk of the City of
Wanneroo’s payments. The City’s main fund, the municipal
account, was used primarily to recoup the funds expended
from the advance account. It was the practice of the City’s
administration to attach a list of the payments made from the
advance account to the agenda papers for Council’s monthly
meetings and to obtain Council’s retrospective authorisation
for those payments. The funds expended from the advance
account were recouped from the municipal fund on a weekly
basis. This was done by presenting the mayor with a
recoupment cheque to sign. Providing the payments listed in
the schedule to the agenda were:
(a)
themselves authorised expenditure;
(b)
sufficiently described in the list; and
(c)
the payments fell within one of the categories of
payments authorised to be made from the advance account
as set out in the yearly resolution dealing with the use of
the advance account;
the practice would have complied with the requirements of
the Act.
33.3.8
In fact the City of Wanneroo provided councillors
with no more than a list containing the date, amount, payee,
cheque number and creditor number with respect to each
payment for which authorisation was sought. That was not
sufficient information to allow councillors to make an objective
decision as to whether or not to approve for reimbursement
from the municipal fund the amounts included in the list.
Mr Turkington pointed to the fact that all the supporting
documentation for the payments was available at the relevant
Finance Committee meeting. That may have been true but the
list did not even contain sufficient information to alert
councillors to possible problems; they had no way of knowing
to what purchase or service the payments related.
33.3.9
I have a number of times in this report expressed the
view that council staff have an obligation to present to
councillors prior to committee or Council meetings all the
material information they need in order to consider the
decisions they are called upon to make. The same
observation applies to the financial decisions of Council. In
my opinion that obligation requires council staff to identify in
the list attached to the agenda papers the purpose and nature
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of the payment. Councillors would then have sufficient
information on which to base questions regarding any payment
they do not understand or with which they do not agree. In my
opinion the City’s present practice, which Mr Turkington told
the Commission is the same as it was during the period under
review, should be modified.
33.3.10 The Local Government Act 1995 does not have a
provision similar to section 626 of the Act. While there is still
an overall requirement for all expenditure to be authorised by
the Council, under the 1995 Act the local authority may
determine for itself the number and type of accounts it uses.
Counsel for Mr Turkington has submitted that a number of
changes to procedures have been introduced and are planned
which mostly appear to be a result of the new Act. The two
areas of concern to which I have referred were not among
those changes.
33.4
Councillors’ Expenses
33.4.1
Section 513 of the Act dealt with councillors’
expenses. The section made provision for the payment to
councillors of certain expenses associated with their official
functions, inter alia, as follows:
(a)
the reasonable expenses necessarily incurred by a
councillor in carrying out a duty or performing an act under
express authority of Council: section 513(1)(g)(ii). If the
duty or act was to be performed outside Western Australia
a resolution of Council passed by an absolute majority was
required before Council was empowered to pay the
expense.
(b)
rental charges incurred by a councillor in relation to
a telephone at his place of residence: section 513(1)(g)(iii).
(c)
the reasonable expenses necessarily incurred by a
councillor in being accompanied while attending a
conference, carrying out a duty or performing an act where
the Council considered it appropriate for a partner to
accompany the councillor: section 513(1)(ga). Again, if the
conference or activity was outside the State a prior
resolution of Council passed by an absolute majority was
required before the expense could be paid.
(d)
expenses or loss of earnings incurred as a
consequence of travelling to or attending a meeting of
Council or committee of Council, attending as a delegate of
the Council to regional council meetings or attending a civil
defence school. The amount which could be claimed was
limited to a maximum of $50.00. Where the actual loss of
earning was less than $50.00, then the actual amount of
the loss was to be paid: section 513(1)(h) & (ha).
(e)
such reasonable expenses as were actually incurred
by the member in carrying out his or her duties or
performing his or her functions: section 513(1)(hb).
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(my italics)
33.4.2
The Act made adequate provision for the payment to
councillors of certain allowances associated with the
performance of their duties. In some instances the amount of
allowance payable was prescribed. In others, such as those
listed, there was a reference to “reasonable expenses actually
(or necessarily) incurred”. In these cases the Act made it clear
that the allowances which could be paid to councillors had to
relate to expenses actually incurred by the councillor.
33.4.3
I have annexed to this report as Annexures 12 and
13 tables which compare the expenses of the City of
Wanneroo during the relevant period with other local
governments in the Perth metropolitan area. Annexure 12
reveals that City of Wanneroo councillors over the relevant
period claimed as allowances an average of $2,098.00 per
annum more than their contemporaries in other Cities. Mr Kyle
considered the figures in the course of his 1992 inquiry and
explained the difference in part by the fact that, unlike
councillors from other municipalities, Wanneroo councillors
had claimed travelling expenses not directly associated with
Council or committee meetings or official functions.
33.4.4
In a report dated 2 June 1993 the Town Clerk,
Mr Coffey, rejected the suggestion that the City of Wanneroo’s
policy manual required amendment as a consequence of
Mr Kyle’s comments dealing with councillors’ expenses. He
said Wanneroo councillors claimed more in allowances than
councillors in other local authorities partly because of the large
size of the City and the need for councillors to keep
themselves informed of the community’s needs and attitudes. I
make no comment on the accuracy of that claim but the
expenses incurred by councillors in keeping up to date with
their respective communities was still required to be
authorised by Council, whether as part of a stated policy or by
express Council resolution.
33.4.5
Council received legal advice in December 1990 to
the effect that so long as there was a real and sensible
connection between a councillor’s attendance at a meeting or
function and the performance of that councillor’s duty or the
discharge of a councillors’ function, then the expense could be
claimed under section 513 of the Act. That interpretation of
the section appears sound but I add a proviso that such claims
could be paid only when the expense had actually been
incurred and some form of proof was given to the City to
substantiate the claim.
Acquittance Processes
33.4.6
It became clear from Mr Turkington’s evidence that
councillors’ expenses were rarely, if ever, acquitted as
required.

998

33.4.7
For each year’s budget over the period 1986 to 1992
the working papers included a number of supporting
schedules. In each case one of the supporting schedules set
out anticipated councillor’s expenses for such things as trips
and conferences. It was stated in those schedules that
acquittances were required to verify the actual amounts spent
by councillors. They also made reference to the City of
Wanneroo policy manual, item 1.17. That policy item related
to expenses incurred by City of Wanneroo staff, not to
councillors. The policy item dealing with councillors’ expenses
was 2.16.
33.4.8
Clause 2.16 of the policy manual lists a number of
circumstances in which Council members may claim travelling
and other expenses. The concluding part of the policy
specifies that members may submit claims on a monthly basis
on a prepared form which included provision for all details
necessary to substantiate the claim for expenses. The form
clearly envisaged full substantiation of each claim.
33.4.9
Mr Turkington claimed that receipts are now required
from councillors to substantiate their claims for the payment of
expenses such as the travel allowance. He said the City’s
procedures had been tightened, both after the Kyle Inquiry and
after the Commission’s hearings on the Sinagra trip line of
inquiry. Mr Turkington made it clear, however, that the system
was not working because few councillors produced invoices to
substantiate their claims for the travelling allowance. He
agreed that unless and until an item of expenditure incurred by
a councillor was substantiated the claim should not be paid but
at the same time admitted that he had never refused to meet a
councillor’s claim for travelling expenses. Mr Turkington
appeared to understand well enough what the Act required of
him as City Treasurer but he simply did not and does not
comply with those requirements.
33.4.10 While in the course of his evidence Mr Turkington
accepted that councillors should substantiate their claims, in
his most recent submissions he asserted that it would be
impracticable to enforce such a requirement. I cannot accept
that submission. In many other areas of activity, whether
private or government, people who claim for expenses must
substantiate the actual expenditure. There is no reason why
that procedural requirement should, uniquely, be impractical at
local government level. Mr Turkington’s disregard for the
requirements of the Act leaves me no choice but to categorise
his conduct as improper. I am conscious of the pressures
under which Mr Turkington was working but cannot accept that
those pressures relieve him from his fundamental
responsibility to manage the financial affairs of the City of
Wanneroo in accordance with the Act.
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33.4.11 The City of Wanneroo’s practice of asking
councillors to sign a form in which they declare that the money
claimed was incurred in the performance of council related
business is not proof of the expenditure. Mr Turkington said
he did not agree with the procedure of asking councillors to
sign a form stating that they had spent the funds on council
related business but accepted it after discussing the matter
with Mr Coffey. He said he implemented the procedure
because Mr Coffey was his superior and he, Mr Turkington, did
as he was told. Mr Coffey was certainly Mr Turkington’s
superior but the City Treasurer has responsibilities for the
finances of the City that transcend his responsibility to do as
he is told by the Town Clerk. While in practice that might
create difficulties for Mr Turkington, he well understood that he
was not relieved of his responsibilities under the Act by
pointing to the fact that the Town Clerk wanted the matter dealt
with in a particular way.
33.4.12 Mr Turkington also said that the claims for travelling
expenses, both the daily travelling allowance and the claims
for kilometres travelled, were not verified or checked by his
department. He said all claims relating to councillors’
expenses were processed by the Town Clerk’s Department
and that department prepared the authorisation to the
Treasury Department to pay the claim. He said there was and
still is no procedure within the Treasury Department to
undertake such checks. If checks are made it is due to the
actions of his staff and not as a result of a practice direction
from him.
33.4.13 Mr Turkington was asked whether he ever compared
or checked councillors’ claims to ascertain if the amounts
being paid by the City of Wanneroo were adequate. He said
that he and the City were concentrating on the “big picture”.
Mr Turkington said he did not make any attempt, either
personally or through his department, to ascertain if in fact the
allowances being paid to councillors were excessive. Had he
done so he may have come to the view that many claims
should not have been paid at all as they were not authorised
by the Act; in other cases the allowances allowed were
excessive and gave some councillors a windfall.
Mr Turkington blamed lack of resources as a reason for the
failure of the acquittance system.
33.4.14 The acquittance forms to be completed by
councillors provided a space for a description of how the funds
were spent. In many cases examined by Commission
investigators the descriptions were vague and could not of
themselves have justified the claim that the funds had been
expended on council related business. Those descriptions
included such entries as “Renouf Body Building and Aerobics
in Burswood”, “Miss Showgirl”, “Exchange student”, “Two
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Rocks” and “Tee ball sponsors”. All of those claims were paid.
I do not suggest that the claims were not legitimate, only that
Treasury Department staff had no way of knowing one way or
the other. Some indication that the travelling involved was
connected to council business is clearly required to enable
treasury staff to satisfy themselves that the claim is justified
and appropriate for payment. Mr Turkington submits that if the
claims were not legitimate then the councillors were
defrauding the City of Wanneroo. That may be so but, in my
view, it was and is the responsibility of the City Treasurer to
ensure that does not happen.
Overseas and Interstate Travel Expenses
33.4.15 I considered in the interim report the travel expenses
incurred for the Sinagra trip, including the authorisation
process and the lack of acquittances for the daily travelling
allowance: see chapter 5 of the Interim Report. Chapter 31 of
this report also deals with a number of outstanding issues
raised in chapter 5 of the Interim Report in relation to the
Sinagra trip. I have in those chapters recorded my conclusion
that in a number of instances the expenses incurred for
overseas travel were not authorised by the requisite majority of
Council and in some instances were not authorised at all: see
chapters 25 and 31. In other cases, there was a failure by
councillors to properly acquit for the expenses they incurred
and to that extent payment of the expenses claimed was
unauthorised.
Telephone Rental
33.4.16 Over the relevant period it was the City of
Wanneroo’s practice to pay the actual telephone rental fee
and calls for senior staff and councillors up to a maximum
figure of $50.00 per month. The Act provided for the payment
of rental charges incurred by a councillor for a telephone at his
residence. In October 1987 the City’s policy manual was
amended to provide for the payment of telephone calls up to a
maximum sum of $25.00 per month. That figure appears to
have later been amended in budget deliberations. The
Commission has been unable to locate the later amendment.
33.4.17 An examination of the records reveals that the
monthly claims were lodged before the councillors had
received their accounts from Telecom (as it then was).
Councillors were being paid money for expenses they had not
incurred at the time they were making the claims. Very few of
the councillors actually produced their telephone accounts to
justify their claim for either the rental component or for
telephone calls. Those who did claimed far short of the $50.00
per month. For example, Councillor Graeme Major claimed a
total of $38.86 for telephone calls against the maximum
allowable of $300.00 for a six month period. It is clear that no
attempt was made to verify the councillors’ claims.
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33.4.18 Mr Turkington claimed to have had no knowledge of
such claims, leaving such matters to junior treasury staff and,
again, relying on the authorising paper work from the Town
Clerk’s department. However, Mr Turkington said that he did
not require evidence of the sums incurred by councillors for
telephone rental since he saw the allowance as one that did
not have to be acquitted. When he was directed to the
material provisions of the Act he agreed he was only permitted
to pay the costs actually incurred by the councillors. The
payment of claims for expenses which were not verified as
having been incurred by the councillors were unauthorised
expenditure by the City of Wanneroo.
33.4.19 Mr Turkington assured the Commission that he had
noted the failures to comply with the Act and would in future
investigate such claims and make the appropriate changes to
Treasury Department practices. This is a matter that could
usefully be followed up by the Department.
Loss of Earning Claims
33.4.20 Mr Turkington could not recall whether he had been
made aware of legal advice received by the City of Wanneroo
during 1990 to the effect that loss of earnings could only be
claimed where the loss arose from the councillor attending a
Council or Committee meeting, as distinct from any meeting
associated with the councillor’s work as a councillor. He
agreed that he should have been aware of such advice so that
he and his department could check claims presented to them
for payment. As I have noted, Mr Turkington and his
department did not check claims presented to them for
payment from the Town Clerk’s department.
Use of Credit Cards
33.4.21 Once again, there was no procedure in place to
check that expenditure by councillors using the City’s credit
cards was in fact related to authorised council business.
Mr Turkington was referred to one example, a supporting
receipt for a credit card expense which was in the name of a
person who was not a councillor. He said that such a receipt
would cause him concern and would require some explanation.
33.4.22 Mr Turkington said he was not aware of legal advice
to the City to the effect that the use of credit cards may not be
permitted by the Act. He said he would have expected to have
been made aware of such advice.
33.5
Audit Procedures
33.5.1
The area of financial accountability of local
government authorities is one that in my view should, if it is not
already, be at the forefront of the Department’s supervisory
role. The Commission has not had an opportunity to examine
the audit documents for the City of Wanneroo over the
relevant period and I am consequently unable to comment on
the adequacy of those audits. I can say, however, that the
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matters of concern raised in this chapter and elsewhere
relating to the financial administration of the City should have
been raised through the audit process and made the subject of
adverse comment and corrective action. This is an area in
which the Department needs the power necessary to enable it
to exercise vigilance to ensure that ratepayers funds are dealt
with correctly and in accordance with the Act. In my view the
poor understanding and implementation of the requirements of
the Act on the part of the City Treasurer and the shoddy
financial practices followed by the City of Wanneroo should
not have continued unchallenged for so long.
33.5.2
The Department has advised the Commission that
significant changes in the nature and extent of its supervisory
role over local government authorities have been implemented
since 1992. The significant changes appear to have come
about after the introduction of the 1995 Act.
33.6
Summary of Findings
33.6.1
In relation to the matters considered in this chapter I
record the following findings:
(a)
the resolution authorising the advance account to be
used to meet “sundry creditors” was so wide as effectively
to delegate to the City Treasurer the power to decide how
the City’s funds were to be spent. Accounts paid from the
advance account under that head alone were unauthorised
expenditure.
(b)
the description of each payment made from the
advance account included in the schedule attached to the
agenda papers for monthly Council meetings and minutes
of meeting was insufficient to advise councillors of the
nature of the payment. Council’s retrospective
authorisation of the payments listed was consequently not
an informed authorisation.
(c)
the forms signed by councillors confirming that the
expenses claimed were spent on council related business
were inadequate to enable the Treasury Department to be
satisfied that the expenses were in fact council related.
(d)
The systems in place at the City of Wanneroo were
quite inadequate to ensure that councillors’ expenses were
only paid in accordance with the provisions of the Act. The
City Treasurer failed in his duty to ensure that the finances
of the City were protected in that respect. That failure was
improper.
(e)
The policies in place at the City of Wanneroo at the
material time were generous and allowed the councillors’ to
claim expenses which when compared with other local
governments, were very high. There was no procedure in
place to assess whether the amounts allowed to councillors
was justified in all the circumstances.
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(f)
The failures to comply with the Act and the
inadequate procedures in place at the City of Wanneroo
over the material period should not have remained
unchallenged for so long.
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34.1
34.1

Introduction
34.1.1
Item 1(h) of the Commission’s terms of reference
required it to inquire into and report on:
“(h) whether there is any evidence of an organised
faction within Council which has promoted particular
candidates or caucused regularly on matters before council
in a manner which might suggest that the principal
objectives were the promotion of the personal interests of
the members of the factions or their associates or friends,
rather than the interest of the City or its ratepayers or for
more general political purposes”.
34.1.2
The term of reference is quite wide in its ambit and
involves a number of separate but overlapping issues. First, of
course, it required a fact finding exercise as to the existence of
factions. It further required an inquiry into both the conduct
and motivations of the members of any faction found to exist or
of the faction itself. As to the conduct of factions, the
Commission had then to consider whether the faction
promoted particular candidates or caucused regularly on
matters before Council. And finally, as to the motivation of
factions, the Commission was required to consider whether
any such conduct was motivated by the promotion of personal
interest or for more general political purposes.
34.1.3
It seemed then that the terms of reference required
scrutiny not simply of the conduct of councillors once elected,
but also of the election practices designed or utilised to further
the interests of the faction and/or its members. It is for this
reason that the Commission has considered also certain
election practices such as the use of runners, donations and
the promotion of candidates by councillors. In this context it
has also been necessary to consider the role of party politics
in local government, both in connection with election to
Council and the activities of councillors once elected.
34.1.4
Before considering the related issues of the
existence and the merits of factions on the Wanneroo Council,
it is necessary to briefly consider the proper role and function
of a duly elected councillor. I do so in order to consider
whether there can be any compatibility between factionalism
and the discharge of a duly elected councillor’s obligations to
the community which he has been elected to represent.
34.1.5
By section 9 of the Local Government Act 1960 (“the
Act”) every municipality is a body corporate and the elected
councillors and mayor constitute the Council which is the
executive body of the municipality. In general terms
councillors do not have any authority to act or make decisions
as individuals. They are simply members of a corporate body
making corporate decisions and working for the community.
This emphasis on the interests of the community is central to
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the Act itself and the common thread running through all the
literature on the operation of local government. For example,
the long title to the Local Government Act 1960 describes the
Act as an Act “to provide for the Good Rule and Government,
Convenience, Comfort and Safety of Persons in Municipal
Districts”.
34.1.6
It is self-evident that a councillor has two primary
obligations; first, to conscientiously bring his independent
judgment to bear on every issue before Council and secondly,
to act in the interests of the community. Thus any suggestion
that a councillor should adopt the views of a faction rather than
act independently or that a councillor should act in the
interests of that faction rather than the interests of the
community is inconsistent with those obligations and therefore
improper.
34.1.7
The meaning of the word faction in the context of the
conduct of local government is somewhat problematic.
Dictionary definitions vary but refer to two main types of
factions. In its simplest definition faction simply means a
group or class of people. The alternative definition overlays a
political connotation: a small organised group within a larger
one which disagrees with the established or official view
(Concise Oxford); or, more specifically, a self-interested or
turbulent party, especially in politics (The New Shorter
Oxford). The terms political, organised and self-interested are
the key components of the more specific definition.
34.1.8
In the context of local government the first and
broader definition would apply to any group of councillors
united by common interests or attitude but who individually
discharge their duties by exercising independent judgment.
The second definition would apply to a group of councillors
with a collective political identity who discharge their duties
with a primary focus on the interests of the group rather than
the interests of the community. The conduct of members of
the first group would not necessarily be inconsistent with the
proper discharge of the duties of a councillor. The conduct of
members of the second group, in my view, would be at odds
with the concept of good local government.
34.2
Evidence of the Existence and Membership of
Factions on the Wanneroo Council
34.2.1
The evidence which supports the existence of an
organised faction on Council during the period of the terms of
reference comes primarily from those connected with Council:
the councillors themselves; the Town Clerk, Mr Coffey; and
also from Mrs Marion Baddock, the wife of Mr Robert Baddock
(deceased), and Ms Maxine Dawson, Mr Baddock’s partner at
the time of his death. The only evidence, independent of
Council, of the existence and activities of factions at the
material time came from Detective Inspector Donald McLeod.
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Mr David King
34.2.2
Mr King’s evidence certainly lent support to the notion of

factions operating within Council although he did not specifically refer
to a faction, more a group of Bradshaw supporters. According to Mr
King, before Council meetings this group would discuss with Dr
Bradshaw matters to be decided at the meetings. Mr King made it
clear that the common links between members of the group were
their friendship with Dr Bradshaw, their political leanings and a prodevelopment approach to local government matters. In the Bates
interview Mr King referred to the core group of Dr Bradshaw’s
supporters as “the famous five”. He said that term alluded to:

"The numbers...that Dr Bradshaw could pick up ... the five
people who were within the little circle of Dr Bradshaw's
influence"
According to Mr King, the people in the circle were Mr King
himself, Mrs Rita Waters, Mr Colin Edwardes and Mr Bill
Duffy. His evidence was inconsistent on whether Mrs Fleur
Freame was a member of the group. There is a suggestion
in Mr King’s evidence that while he considered himself to
be part of Dr Bradshaw’s support group he was not close to
other members.
34.2.3
Mr King also gave examples of the operation of factions in

relation to some specific lines of inquiry investigated by this
Commission. For example, when questioned about the Sinagra trip,
he divided the Council into two groups; those who supported Dr
Bradshaw, namely Mr Edwardes, Mr Wayde Smith, Mrs Waters and Mr
Duffy, and those who were on the other side, namely Mr Marwick, Mrs
Rundle, Mrs Freame, Mr Dammers and Mr Major.
34.2.4
Mr King explained how this “support system” operated.
He described the process as “doing the numbers” which he said
involved him going to people he thought would support him and
asking them to vote in favour of the particular matter. It is implicit in
Mr King’s account that this was not an exercise in convincing the
other councillors of the merits of supporting the proposal but simply
in obtaining reciprocal support.
34.2.5
Mr King also provided an interesting insight into the
dynamics of the factional split. He said: “Well, there was the Liberal
and Labor, plus there was the hate”. Mr King elaborated on this
observation to explain that people either loved or hated Dr Bradshaw
and Dr Bradshaw hated a number of his Council colleagues such as
Mr Brian Smith and Ms Sybil Roberts. Mr King did not project an
image of a Council united in the common aim of furthering the
interests of the community.

Mr William Duffy
34.2.6
Mr Duffy was a councillor for most of the period covered by
the Commission’s terms of reference. He said he was well aware of
the existence of factions during his time on Council and described
their existence as “fairly obvious”. Mr Duffy believed there was a
Liberal Party faction and a Labor Party faction. While he considered
himself to be pro-development, he denied any association with the
Liberal Party or that he was a member of any faction. However, Mr
Duffy said that because he was friendly with Dr Bradshaw, who was a
dominant figure in his particular group, the other faction perceived
him, Mr Duffy, to be part of the Bradshaw faction. Mr Duffy
maintained he was independent of any faction despite the fact that
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the factions in Council would “do anything to get you on side with
them”.
34.2.7
Mr Duffy said he was unaware of any meetings held by the
Bradshaw group and could not recall being invited to any meetings.
However he later said this:

“But there were definitely - they had their meetings, like
Liberal Party meetings, and after the meetings there would
be a group of people sitting over there talking and a group
of people sitting over there talking and I tried to remain as
neutral as I could.”
Mr Duffy thought the Bradshaw faction was politically
oriented and comprised Mr King, Mrs Waters, Mr Edwardes
and later Mr Wayde Smith. He also considered Mr John
Moloney and later Mrs Beverly Moloney to be members of
Dr Bradshaw’s faction. He also mentioned Mr Brian
Cooper as a Liberal Party member who formed part of the
same group. Mr Duffy said that Mrs Freame was a Labor
person, and in the "other" faction, as was Mr Graeme
Major. Mr Duffy observed that Mr Arnold Dammers was
firmly placed in the opposing camp and simply opposed
anything Dr Bradshaw did.
Mr Wayde Smith
34.2.8
Mr Smith had the same political affiliations as Dr
Bradshaw and considered himself to be a reasonably close
friend of Dr Bradshaw’s, both before and after Mr Smith was
elected to Council. He was not specifically asked whether he
was a member of a faction led by Dr Bradshaw or any other
faction.
Mr Colin Edwardes
34.2.9
Mr Edwardes was not specifically asked whether he was a
member of a faction but he was asked whether he was aligned with
Dr Bradshaw and Mr Wayde Smith on Council. His response was
“(W)e saw the world in similar views.” He also said he was friends
with them both and that they would sometimes socialise together. I

understood both Mr Smith and Mr Edwardes to assert that
even if they were closely associated with Dr Bradshaw they
exercised their judgment independently.
Dr Wayne Bradshaw
34.2.10 Dr Bradshaw said he did not consider himself to be aligned
with any particular councillors nor did he understand there to be such
a perception. I do not accept that Dr Bradshaw was so oblivious to
his surroundings that he was completely unaware of the situation
clearly described by so many other witnesses. His evidence on the
point is particularly difficult to accept where he was not simply
perceived to be aligned with a particular group but as the leader of
that group. Dr Bradshaw maintained there was a small group of
councillors consisting of Mr Dammers, Mrs Rundle and Mr Marwick
who promoted the attitude that there was a faction or a “block of
people”. He said they did this "only because they could not get their
own way when they wanted it". Dr Bradshaw added that the group
later "cultivated" Councillor Major.
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While he would not concede that he was aligned with any
other councillors Dr Bradshaw freely admitted his friendship with a
number of them such as Mr Baddock, Mr Edwardes, Mr and Mrs
Moloney and Mrs Waters. He said Mr Carstairs, Mr Duffy, and Mr
Wayde Smith were also his friends. Dr Bradshaw said he developed a
close friendship with Mr Cooper, but Mr Cooper was later more
closely aligned to Mr Marwick and Mr Dammers. I note that almost
all of this group of friends have been perceived by others to be part of
a faction led by Dr Bradshaw.

34.2.11

34.2.12 Dr Bradshaw’s evidence was conflicting as to
whether Ms Sybil Roberts fell within his group of friends but he
maintained that he had a good working relationship with her. In
relation to Mrs Freame he said that initially they had a neutral
relationship but there was some distance between them because of
Mrs Freame’s pro Labor sympathies.
34.2.13 Dr Bradshaw maintained that councillors agreed on the
majority of items that came before Council. In his view it was
ridiculous to say that people voted in a block because most people
voted for the same things all the time; "it was only the occasional
items that you would actually get your discrepancies". The fact that
there was unanimity amongst councillors on the vast majority of
Council matters does not, of course, mean that factions did not exist
or that their existence did not cause dissension. The vast majority of
matters coming before Council were so mundane that, no matter what
divisions existed within the community or on Council, no difficulties
would or could be anticipated. Factional dissension over a small
percentage of significant matters can and did cause considerable
problems.
34.2.14 On the issue of faction meetings held before Council
meetings Dr Bradshaw claimed they were a ritual, established even
before he became mayor. He said the meetings were open; where
there was confusion on an issue the door was open and people could
come in and discuss the matter. Dr Bradshaw said it was rare, if it
occurred at all, for a plan of attack to be discussed at a pre-meeting
gathering. He said if such planning did occur it was where there was
a large number of items on the agenda which needed to be covered.
Dr Bradshaw said that on occasions they might decide at a premeeting to defer an item so that it could be given due consideration
at a later date. Dr Bradshaw maintained that no-one was excluded
from those discussions and that Mr Dammers, Mrs Rundle and Mr
Marwick had all attended at some stage. He said most of the matters
discussed at these meetings were a procedural or administrative
nature rather than substantive.

Mr Alan Carstairs
34.2.15 Mr Carstairs said that during his time as a councillor,

which commenced in 1990, he was affiliated with the Liberal Party.
Despite the fact that, to Mr Carstairs knowledge, Mr King, Dr
Bradshaw, Ms Waters and Mr Edwardes were also members of the
Liberal Party, he maintained he was not aligned with any other
councillor. He said he was not aware of other councillors being
aligned but rather that some shared similar thoughts.

Mrs Fleur Freame
34.2.16 Mrs Freame served as a councillor during the entire period

covered by the terms of reference and was at that time also a
member of the Labor Party. She said she considered herself to be
non-aligned with other councillors and independent although she was
aware that she was perceived to have been aligned with Dr Bradshaw.
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She denied he had influenced her voting patterns in any way. The

only other observation Mrs Freame made on the issue of
factions was that she thought Councillor Major was never aligned
with anybody.

Mr Michael Rose
34.2.17 Mr Rose, who was a councillor during the earlier part of

the period covered by the terms of reference, said he did not
specifically support the existence of factions but he conceded that
"(T)here were disagreeing parties". He did not, however, consider that
there was any unified group led by Dr Bradshaw but he thought Dr
Bradshaw did have supporters.
34.2.18 Mr Rose said he formed the view that Mrs Waters
supported Dr Bradshaw “just about all the time”. About Mr Edwardes
he said:

“I thought he had an independent point of view, and yet he
would have perhaps in many ways supported what
Councillor Bradshaw might have been supporting.”
Mr Rose said he formed the view that Mr Duffy was his own
person and non-aligned and that Mrs Freame seemed to
make her own decisions.
Mrs Rita Waters
34.2.19 Ms Waters was on Council for the entire period covered by

the terms of reference and was affiliated with the Liberal Party. She
said she was aware of a perception that she was aligned with certain
councillors. Mrs Waters said that when she was first elected to
Council she was perceived as being aligned with Mr Cooper and Dr
Bradshaw. She said she was friends with Mr and Mrs Edwardes, even
though she did not necessarily agree with everything they did. Mrs
Waters said she was, and still is, close friends with Dr Bradshaw and
the Edwardes’ but more an acquaintance of Mr Cooper. Despite her
close association with these people, and their common political
affiliation, she maintained that she had "more fights than feeds" with
them. When specifically asked whether she was a member of a group
of councillors who voted in the same way on most major matters she
replied "not necessarily, no".

Mrs Beverly Moloney
34.2.20 Ms Moloney said she was not aligned with anyone on

Council although she believed that in the early stages of her time on
Council she was perceived as being aligned with the Bradshaw
faction. She said she believed that perception arose out of her
association with Mr Edwardes with whom she shared the same ward.
Ms Moloney thought that Dr Bradshaw, Mrs Waters, Mr Edwardes and
Mr Wayde Smith were aligned. She denied that anyone ever
suggested to her that she should vote with a particular faction or that
any faction influenced the way in which she voted.

Mrs Norma Rundle
34.2.21 Ms Rundle was first elected to Council in 1990; she was

consequently only on Council for a year before Dr Bradshaw was
voted off. She described herself as having Liberal Party leanings but
no political affiliations. Mrs Rundle denied being aligned with any
other councillors during her time on Council although she conceded
that she was probably perceived to be aligned with Mr Dammers, Mr
Marwick and Mr Major.
34.2.22 Mrs Rundle considered the Sinagra trip to be the primary
catalyst for the emergence of the factional conflict on Council. She
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said that after the Sinagra episode it became “a them versus us sort
of situation”. Mrs Rundle said the “us” camp comprised herself, Mr
Dammers, Mr Marwick and Mr Major. She perceived the other group
as comprising Dr Bradshaw, Mr Duffy, Mrs Waters, Mr Carstairs, Mr
Wayde Smith, Mr Edwardes and sometimes Mrs Freame. Mrs Rundle
said that Mrs Freame generally voted with Dr Bradshaw but
sometimes “she appeared to be quite independent of ... other
people”. She said that Mrs Moloney was part of the “them” group for
a time as was Mr King.

34.2.23 Mrs Rundle believed that Dr Bradshaw’s group
virtually controlled the Council both because it was the
majority group and also because Dr Bradshaw was very
forceful in his manner. According to Mrs Rundle “(T)here
would be very few exceptions where one of them would step
out of the norm and not support something that Bradshaw and
the others were wanting”. She also said that “one got the
distinct impression that decisions were made long before they
even got to the full Council”. In support of that observation
she maintained that those members of Dr Bradshaw’s group
who were available would tend to meet in the mayor’s office
just prior to council meetings. She said that on almost
everything Dr Bradshaw supported the others would follow
suit, leading her to the conclusion that the decisions were
predetermined. Mrs Rundle gave as an example of that
practice the decision as to who should go on the Sinagra Trip.
Mr William Marwick
34.2.24 Mr Marwick was first elected to Council in May 1988. He

said he thought there were two groups on Council; those who followed
Dr Bradshaw and those who did not. He placed himself in the latter
group. Mr Marwick considered Mrs Waters, Mr Wayde Smith, Mr
Duffy and Mr King to be associated with Dr Bradshaw. He nominated
Mr Dammers, Mrs Rundle, Mr Major, Ms Roberts and Mrs Freame as
members of the group who were not aligned with Dr Bradshaw.
However, Mr Marwick observed that Mrs Freame appeared to become
more sympathetic to Dr Bradshaw after she returned from the
Sinagra trip than she was in 1988. That shift in alignment was
perhaps not surprising in view of the conduct and publicity hunting of
those in the non-Bradshaw group who did not travel to Sinagra. I
have described that conflict in paragraphs 5.2.10 to 5.2.23 of the
Interim Report.

34.2.25 Mr Marwick also had some difficulty in precisely
stating what he observed that led him to conclude that certain
councillors were aligned with Dr Bradshaw but that difficulty in
no way detracted from his certainty. He said:
“It's just - - if you like, it's a general thing that occurs over a
period of time but after a while it becomes blatantly obvious
that there are people who were very supportive of Mr
Bradshaw that time and there were those who weren't and
it doesn't matter what I say here, nothing is going to change
that, that was the way it was.”
Mr Graeme Major
34.2.26 Mr Major was first elected to Council in 1986 and denied
membership of any political party while he was on Council. He
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professed to be unaware of whether he was perceived as being
aligned with any factional group.

34.2.27 While not specifically asserting that there were two
opposing factions, Mr Major did say that there were a number of
councillors who did what Dr Bradshaw wanted. He named Mr
Edwardes, Mr Wayde Smith, Mrs Waters and Mr King as part of this
group. Later in his evidence he added Mr Duffy, Mr Moloney and Mr
Baddock to the list and, like Mr Marwick, observed that Ms Freame
supported Dr Bradshaw to a greater extent when she returned from
Sinagra. Mr Major said he would class Mr Carstairs in an
"overlapping" category.
34.2.28 Mr Major was less clear about the existence and nature of
the other, opposing, group. He said he thought there was an
element of uniting in opposition to the Bradshaw faction, in which he
would have been involved, but he could not specifically identify the
members of an opposing group. However, it was apparent from his
evidence that Mr Dammers, Mrs Rundle and Mr Marwick were
certainly not supporters of Dr Bradshaw.
34.2.29 According to Mr Major Dr Bradshaw’s group met together
both before and after Council meetings. He also said, based on his
observations at Council meetings, that Dr Bradshaw's group voted the
way Dr Bradshaw wanted them to vote.

Mr Brian Smith
34.2.30 Mr Smith was a councillor from 1986 to 1989. He

believed there was a group of councillors which was under Dr
Bradshaw's power and influence. He believed that Mr Baddock, Mr
King, Mrs Waters, Mr Moloney, Mr Edwardes and Mrs Freame were
members of Dr Bradshaw's group. Mr Smith said that at Council
meetings the members of the group would vote together and that at
times they would look to Dr Bradshaw when deciding how to vote.
According to Mr Smith “(I)f (Dr Bradshaw) put his hand up, they put
their hand up”. Mr Smith bolstered his belief that the group

members were not exercising independent judgment by
asserting that they were largely incapable of grasping the
subject matter about which they were voting. On Mr Smith’s account,
those outside the group would vote on issues as they saw fit.
34.2.31 When asked about “pre-meetings” in Dr Bradshaw's office,
Mr Smith said there were occasions when he saw more than "one or
two councillors come out of that office and proceed to the Council
chamber". He said that it was usually "the Bradshaw group" that
would meet although Mrs Freame did not attend. That observation
tended to suggest that Mr Smith may have been inaccurate when he
included Mrs Freame as a member of the group. He said he formed
the view that the purpose of the meetings was to give members of the
Bradshaw group instructions on how to vote on various matters. It
appeared that belief was largely based on information provided to Mr
Smith from Mr King and from Mrs Moloney.

Mr Arnold Dammers
34.2.32 There is abundant evidence before the Commission that

Mr Dammers was Dr Bradshaw’s strongest opponent for much of their
time on Council together. He claimed to have no political affiliations.
Mr Dammers said he was not aligned with any councillors but was
perceived to have been aligned with the Bradshaw faction when he
was first entered Council. In his view, there were two groups on
Council; one consisting of Mr Cooper, Mr Marwick, Ms Roberts, Mr
Moloney and Mr Rose and the other comprising Dr Bradshaw, Mr
Edwardes, Mr Duffy, Mrs Waters and Mr King. Mr Dammers thought
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Mrs Freame was an individual who was not aligned one way or the
other. He thought both groups seemed to be part of the Liberal
Party. He did not think there was a group of councillors in any way
aligned with the Labor Party.
34.2.33 Mr Dammers disputed that he, Mrs Rundle and Mr Major
were part of a faction. He maintained that each of them were of
independent mind but he did concede that he has “worked with other
councillors if there's been problems”. It seems then that Mr
Dammers differs from most of the other councillors in his perception
of the extent of collective action taken by those three “independent”
councillors and ultimately, perhaps, a mere difference in definition of
the term faction.

Mr Ronald Coffey
34.2.34 The Town Clerk, Mr Coffey, said he was aware of a group

of councillors associated with Dr Bradshaw the members of which
were Mr Edwardes, Mrs Waters and Mr Carstairs. Initially Mr Coffey
said that Mr King and Mr Cooper also supported Dr Bradshaw but
later in his evidence he said he would not say that Mr Cooper was in
that faction, he simply voted with Dr Bradshaw on occasions. Based
on his observations of matters before Council, he said he considered
all those councillors to be friends of Dr Bradshaw. Later in his
evidence he said that Mr King supported Dr Bradshaw on Council but
they were not friends. While noting the association Mr Coffey did not
suggest that those councillors exercised a collective judgment. In
relation to Mr Edwardes he specifically stated that he doubted that Mr
Edwardes voted in entirely the same way as Dr Bradshaw on every
occasion.
34.2.35 Mr Coffey confirmed the idea that occasionally a meeting
of sorts would be held before the actual Council meeting. He said
that at those “pre-meetings” he would go through the agenda with
the Mayor and point out matters to which he wished to draw
attention. He said there may have been occasions when one or two
councillors came in just prior to Council meetings but he was
confident that meetings involving Dr Bradshaw and a larger number
of councillors did not occur.
34.2.36
There is, of course, no difficulty with the Town Clerk
advising the Mayor, who was to conduct the Council meeting, in
advance of matters of significance requiring attention during the
meeting. However, there would be no reason for any other councillor
to be present at such a meeting. The meeting which Mr Coffey
describes is not consistent with the “pre-meetings” described by
other witnesses. Either Mr Coffey is referring to an entirely different
meeting and was not aware of the other kind occurring or he has not
been forthright with this Commission. For reasons which I will later
consider, I do not accept that Mr Coffey accurately described the
extent of the gatherings before Council meetings of councillors
associated with Dr Bradshaw. While it is difficult to accept that Mr
Coffey would be any less aware of such meetings than the councillors,
I do not conclude that he has deliberately misled the Commission on
this issue.

Mrs Marion Baddock
34.2.37 Mrs Baddock gave evidence of some of the
dynamics of the Wanneroo Council as she had been made
aware of them by her husband, Mr Robert Baddock. She said
he became disillusioned once he was elected a councillor
because he realised that unless he voted for something
someone else wanted that person would not vote for his
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matter. Mrs Baddock said her husband told her that "(I)f you
wanted someone to vote for your thing, you had to vote for
their thing". Mrs Baddock said she did not recall her husband
using the word "factions" but he did tell her that certain people
were aligned with others and that Dr Bradshaw seemed to be
the person who could “get everything done”.
Ms Maxine Dawson
34.2.38 Ms Dawson said she was not aware of people being aligned

with Dr Bradshaw but there were people on Council in the same
political party, some of whom were also close friends with Dr
Bradshaw. She recalled that Dr Bradshaw, Mr King and Mrs Waters
were all Liberals as were she and Mr Baddock. Ms Dawson said that
Dr Bradshaw was close friends with Mr Baddock, Mrs Waters, Mr
Duffy, Mr Edwardes, Mr Wayde Smith and, on some occasions, Mrs
Freame. According to Ms Dawson, Mr Duffy and Mr Baddock were
also good friends who had known each other from when they were
younger.

Detective Inspector Donald McLeod
34.2.39 Based on information obtained from monitoring a
listening device located in the mayor’s office from 16 May 1990
to 31 March 1991, Mr McLeod gave evidence of what he
described as manipulation by the then mayor, Dr Bradshaw, of
a group of councillors who would meet in the mayor’s office
prior to council meetings. According to Mr McLeod:
“Bradshaw would be telling council members which way
they should go, what they should do, with regard to
applications before council and things like that. There was
also discussions regarding how they were going to
undermine the other faction,
Mr McLeod’s said no member of the group offered any
resistance to Dr Bradshaw’s orchestration of their activities.
34.2.40 Mr McLeod said that on occasions similar sessions
were also held after Council meetings. He described them as
“back slapping episodes” in which the participants would
congratulate themselves on how well they had performed
during the meeting. Mr McLeod said:
“It was very noticeable that it wasn't what they had
achieved as far as council business was concerned, but
more how they'd undermined the other faction, or how
they'd got back at someone, or something along those
lines. It wasn't as you would expect - - how they'd
managed to achieve something for the Shire - - or for the
City. It was the other way. It was very noticeable.”
34.2.41 Mr McLeod nominated Dr Bradshaw, Mr Wayde Smith,
Mr Edwardes, Mr Duffy and Mrs Waters as members of the group. His
impression, based on the general conversation, was that Mr King was
not fully trusted by the group.

34.3
Comments and Conclusions
The Existence and Membership of Factions on Council
34.3.1
As I have noted, the Commission received a great
deal of evidence to support a conclusion that there operated
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on Council during the relevant period a faction headed by Dr
Bradshaw. The faction’s members were connected by
friendship and common ideology. The faction was “prodevelopment” and constituted by people who were members of
the Liberal Party or at least with Liberal party sympathies. I
am satisfied on the evidence available to me that such a
faction existed and that the members of the faction generally,
but not always, voted in the same way.
34.3.2
There was, however, no evidence to suggest that the
faction was working to a specific political agenda unrelated to
the interests of the City. There was, however, sufficient
evidence for me to conclude that the faction led by Dr
Bradshaw was comprised exclusively of Liberal Party members
or people with Liberal Party leanings. While there was
evidence that Dr Bradshaw and a number of councillors with
whom he was aligned had significant connections with the
Liberal Party at State level there was no evidence that the
Liberal Party as an organisation involved itself in the activities
of the Bradshaw faction or that a party political agenda was
imposed on Council by the dominant Bradshaw faction.
34.3.3
There is also a considerable body of evidence that
the faction led by Dr Bradshaw was not the only faction on the
Council. However, the exact nature of the second faction is
more difficult to categorise. It was variously described as a
Labor Party faction, the Dammers faction and, more generally,
the opposing faction. In my view the evidence does not
support a conclusion that the second faction represented a
particular political party. Indeed Mr Dammers, who I find was
associated with that faction, disputed that he was politically
aligned. Although the faction was often seen, at the least, as
being anti-Liberal, in my view the evidence supports a
conclusion that its primary focus was ‘anti-Bradshaw’ rather
than anti-Liberal, anti-development, pro-Dammers or proLabor. The members of this faction saw themselves as a
bulwark against what they considered to be Dr Bradshaw’s
inappropriate influence over the Council. The aim of the group
was to reduce that influence or to remove it entirely.
34.3.4
The fact that I have in this report made findings
adverse to Dr Bradshaw cannot be taken as support for the
methods adopted by the second faction towards the
achievement of their objective. It is the proper role of every
councillor to take a strong stance on issues of importance in
accordance with the actual merits of the matter. Action taken
or an attitude adopted for no better reason than to destabilise
an opposing faction, however unworthy that faction may be, is
inappropriate conduct and not part of the proper role of a
councillor. If members of the opposing faction voted against
Dr Bradshaw simply to curtail his influence as opposed to
being genuinely opposed to his view on the merits of the
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matter under consideration such conduct would, in my view, be
improper. There is, however, insufficient evidence to support
a finding that members of the second faction acted in that way.
34.3.5
There is evidence, which is summarised in chapter 5
of the Interim Report in relation to the Sinagra trip, which
established that some of the members of the opposing faction
were prepared to make misleading or inaccurate statements to
the media concerning members of the Bradshaw faction in
order to further their objective. In my view, even if those
councillors were convinced that Dr Bradshaw’s influence on
Council was detrimental to the City, descending to such
conduct was not a proper way to overcome that problem.
There were more appropriate avenues for dealing with such
matters. In his submissions Dr Bradshaw asserted that there
were always factions on the Council but from 1984 to 1989
“the factions did not fight publicly via the media”. Dr Bradshaw
submitted further that “the vicious personalised and media
brawling only commenced after Norma Rundle and Arnold
Dammers were elected to Council”. There is evidence to
support Dr Bradshaw’s submission that the faction fighting on
the Wanneroo Council became personalised and was
conducted through the media as a result of the activities of the
second, opposing faction and I find that to be so.
34.3.6
I note in this context one of the many drawbacks of
factional divisions on Council; the tendency towards petty
back-biting conduct which destabilises a council and brings it
into disrepute. I have described many instances of such
conduct at Wanneroo in chapter 24 of this report.
34.3.7
While the evidence clearly supports a finding of a
Bradshaw led faction, the evidence as to its other members is
not so clear. As I have noted almost every councillor
expressed the view that factions existed but most of them also
denied being a member of a faction. Almost all councillors
proclaimed their independence and none would go further than
to concede that they could have been perceived to have been
a member of a faction. In any event, membership of the
factions could not have remained constant because of the
changes to the composition of Council following elections.
Further, obviously not everyone who voted with Dr Bradshaw
on matters before Council were members of his faction. Nor
would all members of that faction inevitably have voted in the
same way. One reason for that would be that each councillor
represents a particular ward and the interests of the wards
may not be the same. The particular interests of the ward
which elected a councillor may well have overridden his
allegiance to the faction on occasions. There were no doubt
other factors which at times overrode the councillors’
allegiance to the faction. I do not believe that instances where
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those said to be part of a faction did not vote together detract
from a conclusion that such a faction existed.
34.3.8
In my view there is sufficient evidence from which to
conclude that the core membership of the Bradshaw faction
was Dr Bradshaw himself, Mr King, Mrs Waters, Mr Baddock,
Mr Edwardes and later Mr Wayde Smith.
34.3.9
Precisely ascertaining the membership of the
opposing faction was no easier, partly because of a belief that
if there were two factions a councillor had to be a member of
one or the other. If a councillor voted contrary to the views of
a particular faction he or she was often presumed to be a
member or supporter of the other, which does not logically
follow. In my view the evidence only permits me to find that Mr
Dammers, Mrs Rundle and Mr Major were aligned together in
the opposing faction.
The Conduct of Councillors in Factions
34.3.10 A conclusion that there existed two factions the
members of which had close relationships, common interests
and common aims is not a finding adverse to any of those
councillors. But, as I have noted, if members of any group of
councillors voted with a collective will rather than individually
bringing their judgment to bear on the issues before them in
the interests of the community then their conduct was
improper.
34.3.11 While it can be said that the members of the
opposing faction were united in their aim of reducing Dr
Bradshaw’s influence on Council, there is insufficient evidence
for me to find that they voted other than in accordance with
their individual belief on the merits or that they acted other
than in the interests of the community.
34.3.12 The same cannot be said of the Bradshaw faction.
Many witnesses found it difficult to explain the basis for their
conclusion that the members of the Bradshaw faction almost
invariably voted in accordance with Bradshaw or were in some way
under his influence or power. That difficulty is understandable. It
is always difficult to explain the nuances of a situation, particularly
when the impression has been formed by observing and interpreting
the conduct of others over a period of time. It is particularly difficult
when it is being explained to somebody who was not present and
otherwise has no knowledge of the people involved, their personalities
and their characters.
34.3.13 Some observations made by witnesses contained a degree
of conflict. For example, a number gave evidence of “pre-meetings”
at which the views and voting intentions of the faction were
orchestrated beforehand. Some of those witnesses at the same time
maintained that the same councillors would look to Dr Bradshaw for
direction on how to vote during the meeting, which they would not
need to do if the faction’s joint attitude had already been decided.
34.3.14 Witnesses also put forward the proposition that Dr
Bradshaw must have been influencing the other members of the
faction in some inappropriate fashion because they always voted
alike. As I noted in section 5.8 of the Interim Report, tracking
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the voting patterns of councillors was one investigative tool that was
not available to the Commission. The minutes of Council and
committee meetings for the relevant period did not record the way in
which each councillor voted on every occasion. Councillors were
consequently able to assert that they invariably turned their minds to
the merits of each issue and did not vote along factional lines with no
fear of rebuttal by statistics of their voting patterns. There was no
evidence to rebut the claim other than the very general observations
of other councillors.

34.3.15 However, the evidence of other councillors
concerning the “pre-meetings” was supported by Mr McLeod
who heard what transpired at the meetings through the
medium of a listening device in the mayor’s office. I accept the
evidence of Mr McLeod as to what was said at the meetings
and find that Dr Bradshaw used them to attempt to influence
the views of the other councillors within the group. I also
accept that there was little, if any, opposition to Dr Bradshaw
from the other councillors. I further find that a central purpose
of the “pre-meetings” was to devise ways to undermine the
opposing faction.
34.3.16 In my view, the evidence discloses that the members
of the Bradshaw faction displayed a group ethos consistent
with the more specific, political, definition of the term faction to
which I have referred. In the circumstances it is not surprising
that Dr Bradshaw was perceived by others, both within Council
and outside, to have the support of a sufficient number of
councillors to wield significant, if not decisive, influence on
matters before Council.
34.3.17 Developers have given evidence to the Commission
of the perception that Dr Bradshaw was the “strong man” on
Council who could get the numbers to push projects through
Council. For example, Mr Kim Sweeting of Hooker
Corporation told the Commission that “(T)he impression was
around that (Dr Bradshaw) was the mover and shaker in
council”. To similar effect, on 27 July 1988 Mr Sweeting wrote
to his superior, Mr Ronald Boyes, a memorandum concerning
an application Hookers had before the Wanneroo Council, in
which he wrote “... (Dr Bradshaw) also says he believes he
has the numbers at Council to ensure that the application will
be approved”. In my view the perception that Dr Bradshaw could
control the numbers on Council contributed to the corruption that did
occur. Any member of the faction who voted on a matter in
accordance with the wishes of Dr Bradshaw or any other member of
the group and not according to his or her own view of the merits or
allowed his or her judgment to be improperly influenced by Dr
Bradshaw, or any other member of the group, because of friendship
or faction loyalty was, however unwittingly, facilitating the corruption
that was occurring.
34.3.18 I have no doubt that the existence of factions within the
Council of the City of Wanneroo operated to the considerable
detriment of the local community. Indeed, no witness even attempted
to suggest that any benefit to the community resulted from the
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operation of factions. In my view factionalism in local

government as a practice has nothing to commend it and gives
rise to considerable cause for concern as to its vices. It is for
this reason unfortunate that those involved in the conduct of
local government continue to condone the existence of
factions. As recently as 1994 the Department of Local
Government in its publication “Problems to Avoid: Outcomes of
Recent Investigations into Local Government” makes this
observation:
“Where an investigation revealed a conflict between
councillors to be a problem, it generally identified the
existence of factional groupings as well. In itself, the
development of factional groupings is not improper. Such
groupings exist in State and Federal politics, in business
and in community organisations. They are human nature.
In fact such groupings are likely to occur as councillors
seek support from like minded individuals on council.
Problems do occur when the conflicts between councillors,
with or without factional groupings, operate to the detriment
of good government. For instance, factional divisions
create problems if they lead to ongoing personal animosity
between councillors. They also create problems if the
divisions between factions become too entrenched and
councillors follow the factional line rather than considering
the merits of an issue at hand.” (my italics)
Even Mr Kyle made this observation in his 1992 report:
“Groupings of Councillors as factions is not improper in
itself. There is, of course, nothing wrong with Councillors of
like mind discussing and resolving issues between
themselves. That is nothing more than the politics of
government, whether local or otherwise. The real question
is whether the motivation of any faction has been improper
and whether that motivation manifested itself in activity
which was to the detriment of the good government of the
City.” (my italics)
34.3.19 With respect to Mr Kyle, I believe there is cause for
concern when councillors resolve issues between themselves
before they are debated in Council. Where the members of a
faction constitute a majority on Council the effect of them
resolving issues amongst themselves in advance is that
important decisions affecting the interests of the electors are
resolved behind closed doors. Where that occurs the
community does not ever know the basis of those decisions or
the manner or extent to which they may have been influenced.
In section 5.8 of the Interim Report I expressed concern at the
practice of “councillor only” meetings on similar grounds. I
consider the operation of factions to be at odds with the
concept of accountable local government.
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34.3.20 In his submissions to the Commission Mr Wayde
Smith noted that local government often attracts people with
political interests and further observed that “(T)o assume that
local government is unlike other tiers of government in
Australia is farcical.” He specifically referred to the United
Kingdom where local government is publicly recognised as
being party-political and the elected representation is
essentially according to party. Mr Smith believes local
government in Australia should be more open about the
political connections of councillors because in reality, as we
are all aware, that is what is already happening.
34.3.21 The issue of whether there would be greater benefit
to the community if local government was to openly adopt a
party political approach, as at state and federal level, is
outside this Commission’s terms of reference. However, the
evidence before this Commission on the operation and
activities of factions at Wanneroo has led me to conclude that
if party politics is to be practiced at that level it should indeed
be out in the open so that electors, rather than influential
politically motivated councillors, can determine which party or
political grouping is to prevail on the local authority.
34.3.22 I note also Mr Smith’s observation concerning the
effect of the ward system, as follows:
“The ward system and the pressures applied by residents
upon councillors in representing their best interests within
each separate ward did not then, nor does it presently,
appear to alleviate personality clashes and factionalism on
council. The ward system encourages councillors to only
represent residents within their own wards rather than work
within the City of Wanneroo as a single entity."
While the ward system may, as Mr Smith asserts, be
another reason why councillors are being diverted from
their proper course of considering matters before Council
on their merits and in the interests of the community, I do
not believe it is material to the issue of factions. I accept
that the ward system does nothing to alleviate the
detrimental effects of factionalism but neither does it
exacerbate the problem.
34.3.23 Even if it is accepted that people of a like mind will
inevitably group together to push forward their views, and to an
extent that is so, an appreciation of the inevitable should not be a
basis for allowing factions to flourish or for failing to take action to
ensure that they do not become a dominant force on a Council or
manipulate the democratic process. The issue then is how to

reduce the incidence and impact of factionalism at local
government level. While the issue is clearly not amenable to
any form of regulation, in my view there are a number of ways
in which this aim can be advanced:
(a)
The existence of factions should not be expressly or
by implication condoned.
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(b)
There should be a greater emphasis placed on
educating councillors and prospective councillors on the
dangers of factionalism and the overriding requirement that
they should exercise independent judgment and debate
matters in the proper arena, in public meetings.
(c)
The mechanisms for scrutinising the voting habits
and patterns of councillors should be improved, thereby
increasing councillors’ accountability to their electors. This
can be achieved by the simple expedient of ensuring that
every time a motion is considered by Council or a
committee of Council the minutes of the meeting record
how each individual councillor voted.
34.3.24 I do not suggest that those measures will eliminate
factions on councils. However, minimising a problem that cannot be
eradicated is still a legitimate aim and I believe they would go some
way towards reducing the incidence and impact of factionalism at
local government level. I have no doubt that over the period

considered by this Commission many of the councillors of the
City of Wanneroo were more involved in factional in-fighting
than they were in advancing the interests of the community.
That was a most regrettable situation with even more
regrettable consequences.
34.4
Promotion of Candidates
34.4.1
Dr Bradshaw’s influence over the members of the
faction he led was not a mere matter of personality. He had
actively supported as candidates for election to council a
number of councillors who were aligned with him.
Dr Bradshaw took an active role in both creating the faction
and ensuring its dominance on Council.
34.4.2
There is considerable evidence, even from Dr
Bradshaw himself, that Dr Bradshaw selected suitable persons
to be candidates and supported their campaigns both
financially and personally. He also put pressure on those
candidates as to where they should direct their preferences. Other
members of Dr Bradshaw’s faction would help promote particular
candidates by providing physical support such as handing out
leaflets. There is also evidence, which I accept, that Dr

Bradshaw actively discouraged and worked against those
candidates he considered unsuitable or those whose election
campaign could adversely affect the prospects of one of his
own candidates. There is some evidence that the
discouragement took the form of offers of money but it is
insufficient to ground any finding to that effect.
34.4.3
Dr Bradshaw said that from 1983 onwards he encouraged

people he thought suitable to run for Council. That encouragement
included contributing to or subsidising the election campaigns of
those so chosen. Dr Bradshaw denied that his campaign support was
conditional upon the candidates being members of the Liberal Party
but he generally selected candidates who were “Liberal party
thinking” because they were the people with whom he mixed and of
whom he had the most knowledge. Dr Bradshaw denied he was
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attempting to create a Council dominated by Liberal Party thinking
people but he conceded that he was trying to obtain a Council that
would support him in his decisions.
34.4.4
On the evidence available to me I am satisfied that
Dr Bradshaw’s primary criteria for selecting candidates were that they
had Liberal Party sympathies and would support him on Council.
Dr Bradshaw appears to have been motivated by both altruism and a
desire for power. He evidently believed that people with the leanings
he favoured would be “better” councillors; they would also see things
in the same way as Dr Bradshaw, thereby increasing his power base.

34.4.5
There was also some evidence to the effect that,
having provided election support to a successful candidate, Dr
Bradshaw would consider that candidate to owe him some
allegiance. Mr Dammers alleged that after his election in 1989 Dr
Bradshaw made it clear to him that he had supported his campaign
and expected support from Mr Dammers in return. Mr Dammers
maintained that there had been no arrangement with Dr Bradshaw for
his support although he thought it had possibly been provided
unsought. Mr Dammers said he declined to support Dr Bradshaw and
told him he would vote the way he believed and that he regarded
himself as an individual. I have elsewhere in this report and in the
Interim Report commented on Mr Dammers’ credibility. I am not
prepared to make a finding on this specific allegation solely on the
evidence of Mr Dammers.
34.4.6
However, where a sitting councillor actively and financially
successfully supports the campaign of another councillor the debt of
gratitude alone has the potential to influence, however unwittingly,
the conduct of the other councillor. Further, on Dr Bradshaw’s own
evidence, one of the reasons he financed candidates’ campaigns was
to increase the number of councillors who would support his
decisions. He must therefore have had, at least, an expectation that
he would be given support.
34.4.7
While Dr Bradshaw’s involvement in supporting other
candidates may have increased his influence on Council which, in
view of my findings on his conduct, resulted in a detriment to the
Council and the community, I do not suggest that a sitting councillor
should be inhibited from financially assisting other candidates with
their election campaigns. However, for reasons to which I will refer
when considering election donations generally, wherever that
promotion takes the form of a direct or indirect financial contribution
there should be a requirement for disclosure.

34.5

Runners
34.5.1
Section 95 of The Local Government Act 1960,
which was in force during the period covered by this
Commission’s terms of reference, prescribed that the system
of voting at Council Elections was a preferential system. That
system was defined by Section 96 of the Act as follows:
“Under the preferential system of voting at an election held
to fill a vacancy in the office of member of a council, an
elector votes effectively if he indicates in accordance with
section 97 the order of preference in which he desires
candidates whose names appear on the ballot paper to be
elected.”
34.5.2
The Commission heard evidence from a number of
witnesses that during the period covered by the Commission’s
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terms of reference it was a common practice in council
elections for genuine candidates to have “runners” or “dummy
runners” also nominate as candidates, with the intention of
bolstering the vote of the genuine candidate. Dr Bradshaw
said he was actively involved in the use of runners at council
elections. He said he was also actively involved with others in
finding and promoting candidates who he believed would be
good councillors. Dr Bradshaw said that he and his
colleagues would identify a high profile person as the major
candidate and then others would run for the same council seat
but without an expectation of winning. He referred to those
candidates as the minor candidates. Dr Bradshaw said they
intended the minor candidates to distribute their preferences to
the major candidate.
34.5.3
Dr Bradshaw said that in the early years he was on
Council he was involved with a group of people who raised
funds to financially support preferred candidates for Wanneroo
council elections. He said that in later years, after they had
placed a lot of people onto the Council and things began to
settle down, he ended up as the person who did all the running
around and raising funds for candidates for council elections.
Dr Bradshaw said the practice was that once they identified
their main candidate for a council election and their minor
candidates, they would organise a larger campaign budget for
the main candidate, at least $3,000.00, and a smaller budget
of around $1,000.00 for the campaigns of each of the minor
candidates. He said that in one year they had up to five
candidates all running for the one seat.
34.5.4
Dr Bradshaw said that there were occasions when
runners were put on the ballot with absolutely no prospect of
success but those candidates rarely polled more than 50 or 60
votes; it was not worthwhile running them. He said that ideally
runners were identified as people who had some chance,
although they may not have been expected to win.
34.5.5
A number of other councillors told the Commission
that it was common practice for “runners” to nominate in
council elections to support genuine contenders by a
distribution of their preferences. Mrs Rita Waters defined a
runner as somebody who nominated for election but did not
particularly care whether he or she was elected. She said it
was common for sitting councillors to support candidates in
council elections and to organise runners to run with that
candidate. Mr Graham Major said he had experienced the
other side of the practice of using runners. He said that in all
the elections in which he nominated there was in every case a
field of three, four or five others running against him, all putting
him last on their preference list.
34.5.6
It is clear that certain sitting members of Council not
only engaged in actively promoting other candidates for
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elections to the Council, but sought to bolster the prospects of
their chosen candidate by using runners. Dr Bradshaw said
he and his supporters pursued this practice in order to keep
out candidates he considered undesirable for election to
Council and to promote others who he believed were high
quality candidates. Dr Bradshaw maintained that although
they would choose a main candidate they did not mind which
of the candidates they were supporting was elected. It was,
however, clear that candidates who were runners for another
candidate were being promoted not with the intention of
securing their election but with the intention of maximising the
prospects of another candidate and possibly, as well, to draw
support away from a candidate considered to be undesirable.
34.5.7
While the practice was strictly legal and was clearly
common and widespread, it was nonetheless an abuse of the
electoral process and diminished the capacity of that process
to produce a truly democratic result. State Parliament has
clearly acknowledged this by enacting in the new Local
Government Act 1995 section 4.74 and schedule 4.1 which
provide for the election of a candidate with the greatest
number of votes. The Government has abandoned the
preferential voting system for local government elections.
34.5.8
It is, of course, still possible to manipulate the
election process in favour of a preferred candidate by
promoting one or more other candidates with little likelihood of
winning but with the intention of taking votes away from the
main opponent of the preferred candidate. The danger in this
practice is the possibility of also taking votes away from the
preferred candidate.
34.5.9
The Commission has also become aware of another
more worrying use of “dummy runners” in council elections. Mr
John Halden MLC told the Commission he was aware of a
practice in Wanneroo whereby a large number of candidates
would nominate for a particular election with the intention of
“scaring off” other candidates; then, just before the closing of
nominations, all but one would withdraw leaving the major
candidate unopposed. He said he recalled one instance
where there were seven nominations for an election and then,
just before the closing of nominations, six of them withdrew.
Mr Brian Smith also said he was aware of this practice being
used in elections for the Wanneroo Council.
34.5.10 It is fortunate that the 1995 Act has effectively
eliminated the practice of standing runners as candidates in
local elections. The practice is to be deplored and if any
opportunity to continue the practice remains it should be
actively discouraged. Only vigilance by the Department of
Local Government can inhibit the practice of “dummy runners”.
34.6
Election Donations

1027

The evidence before this Commission relating to the
request for and receipt of election donations highlighted a number of
inappropriate practices on the part of Dr Bradshaw and Mr King
which raised issues of accountability, conflict of interest and improper
conduct.

34.6.1

34.6.2
Dr Bradshaw and Mr King both put in place
arrangements whereby money said by them to be donations
were effectively concealed. The concealment took two forms:
first, the money was not paid directly to them; and secondly,
the payment was described as something other than the
election donation it was claimed to be.
34.6.3
Mr King’s arrangement was with Mr Graham Coppin
who operated a business called Hargreave Coppin Printers
Pty Ltd. When Mr King ran for Council or supported other
candidates Mr Coppin’s firm was involved in printing leaflets, a
folder and a how-to-vote card. Mr Coppin gave the following
evidence of how the arrangement worked:
"He asked me to do accounts to various firms. He would
ring through the name of the firm and said to type an
invoice for whatever it was he might have said, to
brochures or advertising, so we probably typed about four
or five invoices to send to those firms for them to pay on,
but our actual account we gave to him.”
The procedure was for Mr Coppin to create an invoice
which purported to be for printing even though Hargreave
Coppin had not in fact done any printing for the donor
company. The invoice was sent to the company which then
sent a cheque to Hargreave Coppin Printers Pty Ltd.
34.6.4
Under the arrangement Mr King would arrange for
the payments to be made before the actual work was done. If
Mr Coppin received more money in this way than the costs of
Mr King’s printing, the excess was, at Mr King’s request, paid
to him. Mr King made no attempt to refund the excess to the
donors. He rationalised keeping the money on the basis that
on previous occasions he had incurred costs in excess of
donations received. Mr King saw any such windfall as
reimbursement for the money he had himself spent on
previous campaigns. He was unable to explain why the
current donors should be fixed with responsibility for meeting
the previously incurred costs of which they were entirely
unaware.
34.6.5
The arrangement with Mr Coppin clearly worked to the

satisfaction of all parties: Mr King had his printing paid for, Mr Coppin
received payment in advance and the donor received a receipt which
could be used as the basis for claiming a tax deduction. Mr Coppin’s
understanding was that part of the object of the exercise was to
conceal Mr King’s involvement. He somewhat reluctantly also
admitted the obvious further purpose of facilitating a tax deduction
for the donor company.

34.6.6
Mr King did not dispute the terms of the arrangement
as outlined by Mr Coppin. He did, however, insist that the idea
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of providing a false receipt came from the donors and not from
him. As there was some evidence to support Mr King’s
assertion I am prepared to accept it. The arrangement with Mr
Coppin was not the first occasion on which Mr King was
involved in providing false receipts to donors to his election
campaign. As I have noted in chapter 4 Mr King provided
Masterkey Constructions Pty Ltd with a invoice and receipt for
“professional services rendered” in relation to a payment said
to be a donation.
34.6.7
Dr Bradshaw had an arrangement in place with RC Hemery

& Associates. The principal of the firm, Mr Robert Hemery, differed
from Dr Bradshaw in his evidence as to the exact nature of the
arrangement. The objective evidence reveals that certain payments
were received by Mr Hemery, paid into the firm’s account and on the
same day, or within a short period of time, an equivalent amount was
paid to Dr Bradshaw by Mr Hemery. On 13 April 1987 Hemery
received a cheque for $5,000.00 from Greenwood Village Pty Ltd and
one for $2,000.00 from Pivot Project Pty Ltd. On the same day
Mr Hemery paid Dr Bradshaw $7,000.00. That transaction is
considered in chapter 3. On 29 April 1987 Barry Hall and Associates
paid Mr Hemery $2,000.00 which he again paid out to Dr Bradshaw
on the same day. That transaction is considered in chapter 2. On 5
May 1987 Mr Hemery received a cheque for $2,000.00 from Collier
Constructions. On the same day Mr Hemery wrote a cheque to Dr
Bradshaw in the sum of $1,500.00 which was dishonoured. Due to
the time lapse and the absence of original records there is no
explanation for the difference in amount. Nor is there any evidence to
indicate whether Dr Bradshaw ultimately received the money. On 14
April 1988 Masterkey Constructions Pty Ltd paid Mr Hemery
$2,000.00; Dr Bradshaw conceded that he received that money. The
transaction is considered in chapter 4. Mr Hemery also received
payments from North Whitfords estates of $1,500.00 on 31 March
1987 and $1,200.00 on 19 July 1990. Dr Bradshaw did not dispute
that those sums were paid out to him. The payments are considered
in chapter 12.

34.6.8
The payments by Greenwood Village, Barry Hall and
Masterkey Constructions coincided approximately with the
consideration by the Wanneroo Council of applications which
affected the financial wellbeing of those entities. The
payments were often recorded in the books of account of the
business as something other than an election donation.
34.6.9
Mr Hemery described to the Commission an arrangement
whereby he was to receive the money, clear it through the bank and
then draw a cheque payable to Dr Bradshaw for the same amount.
He explained:

“Dr Bradshaw spoke to me and said that there were some
elections occurring, local government elections occurring,
and that he had some people who were interested in
contributing to those elections. He asked me if I would
receive those funds and then pay them to him for the
purpose of expenses.”
34.6.10 Mr Hemery agreed that he did not perform any
professional function for those making the payments nor for Dr
Bradshaw. He was simply acting as a conduit. Mr Hemery
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was not so clear about whether that limited arrangement was
the original scope of the agreement with Dr Bradshaw. He
was asked:
“Was anything else said by Dr Bradshaw?---I do believe
that Dr Bradshaw talked to me at one time about the
possibility of me disbursing those costs that he was
receiving, but nothing was finalised about that. It could
have been as simple as, ‘If I send you some bills can you
meet them from those moneys,’ or something like that.”
Mr Hemery admitted that this had not always been his
recollection of the conversation with Dr Bradshaw he
related. He had previously had opportunities but had made
no suggestion to either Mr Kyle or to investigating police
officers that he had been asked to pay bills from the money
he received. Mr Hemery’s explanation was that he had
reflected on it since and realised that something like that
had been said.
34.6.11 I do not accept that aspect of Mr Hemery’s evidence.
Recent reflection does not, in my view, explain such a
significant change. I was left with the distinct impression from
Mr Hemery that he was attempting to minimise the impact and
usefulness of his evidence to this Commission.
34.6.12
There were other aspects of Mr Hemery’s evidence which
also caused me some concern. He was particularly evasive in
explaining his role in providing donors with invoices for professional
services which he did not perform although he was firm in his
recollection that he did so at Dr Bradshaw’s request. Mr Hemery also
had great difficulty admitting that the documents his company
created were false. He was unable to identify any benefit to an
election candidate in arranging for donations to be cleared through
him.

34.6.13 Dr Bradshaw maintained that the arrangement with
Mr Hemery was entirely legitimate and in no way intended to
conceal the payments he received. He said Mr Hemery was a
professional campaign manager for council and state elections
who offered to collect donations and pay from the money’s
received Dr Bradshaw’s campaign expenses and those of
candidates he supported. Dr Bradshaw said the aim was
simply to avoid the need for him to become involved in the
exercise. He explained that the money was instead paid by Mr
Hemery directly to him because Mr Hemery ran into some
financial difficulties and had to pay out the money to prevent it
from being seized by the bank. Dr Bradshaw also said that on
one occasion, before he was made aware of Mr Hemery’s
financial problems, the bank seized from Mr Hemery’s account
approximately $4,000.00 which was in fact Dr Bradshaw’s
money.
34.6.14 Dr Bradshaw said the arrangement with Mr Hemery
lasted for two years. Curiously, on Dr Bradshaw’s evidence
the loss of the $4,000.00 occurred during the first year. It
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seems that Dr Bradshaw was not sufficiently concerned by the
incident to terminate the arrangement. He explained that
failure by saying that Mr Hemery had assured him his
problems had been resolved. Later in his evidence he said
this assurance was no more than Mr Hemery telling him “it
would probably be all right the second time.” In the course of
giving evidence on the Woodvale Shopping Centre line of
inquiry, which is considered in chapter 11, Dr Bradshaw put
forward Mr Hemery’s problems with the bank as an explanation
for being unable in 1989 to use Mr Hemery as a conduit for
election donations.
34.6.15 Dr Bradshaw also denied ever instructing Mr Hemery
to issue false invoices or receipts for the payments and even
denied knowing that Mr Hemery was doing so. I find
Bradshaw’s evidence on this point to be inherently implausible.
Clearly the donor organisations were more likely to donate if
they were provided with the means to claim the donation as a
tax deduction. There was no benefit to Mr Hemery from the
false invoices; the benefit was to Dr Bradshaw. Dr Bradshaw
was unable to put forward an explanation as to why Mr Hemery
would, for his own purposes, have adopted that course.
34.6.16 In my opinion Dr Bradshaw’s evidence on the whole
issue of his relationship with Mr Hemery and his fund-raising
activities was unconvincing and self-serving. I am satisfied
that the arrangement with Mr Hemery involved Mr Hemery
receiving the payment, where requested providing
documentation describing the payment as being for a
professional service, and then almost immediately paying the
moneys straight out to Dr Bradshaw.
34.6.17 From the perspective of local government electoral
practices I have no difficulty concluding that the practice of
providing false receipts for election donations, whether or not
those receipts are used to claim a tax deduction, is highly
improper. If companies or individuals are not prepared to
donate without alleviating the impact of the payment in that
way, that is a consequence that election candidates should be
required to endure. I further find that the primary purpose of
the arrangement between Dr Bradshaw and Mr Hemery was to
conceal the payment of moneys to Dr Bradshaw. Elsewhere in
this report, in relation to specific allegations, I have considered
whether the concealment may have had a more sinister
purpose than simply preventing identification of donors to Dr
Bradshaw’s election campaigns. I also note in this context
Dr Bradshaw’s assertion that he kept no records of who
donated to his campaign or to campaigns of candidates he
was promoting.
34.6.18 In my view this concealment, for whatever purpose,
has significant, negative, ramifications for the exercise of
good, accountable local government.
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34.7

Comment and Recommendations
34.7.1
Between 1986 and 1992, as now, there were no
regulatory controls over the making or receiving of election
donations for local government elections. There is no
requirement that donations be recorded in any way or be open
to public scrutiny. A councillor can legally request or receive a
donation from a developer at any time, including the very time
the developer has a matter before Council or immediately after
a decision in his favour, without the circumstances being made
known to any other person. As the evidence taken by this
Commission has established, in many cases if the
circumstances in which a donation was sought and made were
to be publicly known, they would raise serious concerns about
the bona fides of the transaction and the integrity of the
councillor.
34.7.2
As I have observed elsewhere, if a councillor asks a
developer who has an application before Council to donate to
his election campaign it is always possible, even likely, that he
will do so because of a fear of what might happen should he
refuse. In that situation the process is coercive, whether the
councillor intends it to be or not. Conversely, there is always
the possibility that a councillor will look more favourably on the
application of a developer who has donated to his campaign
because of the possibility that he will do so again. In my
opinion the decision as to whether the circumstances are
proper for a councillor to request, and a developer to make, a
donation should not be left to the discretion of the two parties
involved. The temptation to rationalise is too great. I believe
there should be a mechanism for making public any, and I
stress any, payment of money to a councillor for electoral
purposes. In the absence of such a mechanism I repeat my
view that it is improper for a councillor to solicit an election
donation while a prospective donor has a matter affecting its
financial interests before Council. It is also improper for a
councillor to solicit such a donation while such an application
is contemplated or soon after an approval has been granted.
34.7.3
Further, I believe a clear conflict of interest arises
when a councillor who has accepted money from a person is
called upon to make a decision affecting the donor’s interests.
Such an interest should be declared to the forum deliberating
the issue, of which the councillor is a member. As with gifts,
which I have considered in chapter 35, it could then be for the
other councillors to determine whether the conflict is of
sufficient weight to require the councillor to abstain from the
deliberations on the issue.
34.7.4
The greatest impediment by far to uncovering the
existence of corruption within the City of Wanneroo was the
lack of regulation and the practices in place in relation to
election donations. In most investigations into corruption once
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it can be established that money has passed between a
person seeking a benefit and a person in a position to provide
it there is a strong prima facie evidentiary basis from which to
draw a conclusion of corruption. However, because there
were no requirements to properly document donations, publicly
identify donors or account for funds donated, it was virtually
impossible in most cases to rebut the assertion that a payment
made to a councillor was an election donation.
34.7.5
On the evidence heard in this Commission payments
which are said to be electoral donations are not necessarily
made at or before election time so timing does not differentiate
a bribe from a legitimate donation. Nor is a purported donation
necessarily intended for the councillor to whom it is paid; on
occasions donations were said to be for a candidate the
recipient councillor was supporting. Thus, the fact that the
recipient councillor was not even running for election in that
year did not rebut the contention that the payment was a
donation. Further, the fact that the donors were provided with
false receipts did not of itself lead to a conclusion that the
payment is other than a donation. The donor may simply have
been attempting to minimise the financial impact of the
donation on his company.
34.7.6
The Commission was, of course, applying the civil
standard of proof and yet it experienced extreme difficulty in
overcoming this ready-made defence. In a criminal court,
where a higher standard of proof applies, in the absence of an
independent witness or confessional evidence it would be
virtually impossible to overcome the doubt raised by a claim
that the payment was an election donation. The ability to
disguise a payment as an election donation, coupled with an
ignorance of or deliberate disregard for any concept of conflict
of interest, allowed certain councillors to receive money from
developers at the very same time they voted on matters to the
developer's direct financial advantage.
34.7.7
For the reasons I have outlined I am firmly of the
view that the whole election donation procedure at local
government level requires regulation. In my view it should be
obvious to any person who reads the chapters of this report
which concern allegations of corruption that the present
situation is quite unacceptable. Without such regulation
corrupt councillors with any “street sense” at all can engage in
corrupt transactions without any real fear of retributive
consequences. Regulation would no doubt not eliminate
corruption but it would make its detection a great deal easier.
That factor alone would be a great step forward for
accountability and the perception of honest local government.
I believe the following measures would go some way to
correcting the situation.
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(a)
Candidates and any person acting on their behalf
should be required to keep clear records of the date of
donation, amount, full details of donor (where known) and
copies of all relevant documentation such as invoices and
receipts.
(b)
There should be maintained a complete, publicly
accessible, regularly updated register of all donations
made to councillors for electoral purposes.
(c)
Council minutes should include a record of the way
in which each councillor votes on every issue. I have
already made a recommendation for this change in another
context. It is a deceptively simple requirement but I believe
it would make a great deal of difference to the
accountability of councillors. Regulatory authorities would
be able to monitor the voting patterns of councillors. I
believe such an examination would have been most
revealing for the Council of the City of Wanneroo between
1986 and 1992. Unfortunately the raw data was simply not
kept.
(d)
There should be a statutory obligation on councillors
to declare a conflict of interest when making a decision
affecting a donor to the councillor’s election campaign or to
the campaign of a candidate promoted by that councillor.
34.7.8
As to paragraph (b), no doubt it will be argued that a
register of donations would be unduly onerous or would deter
people from funding election campaigns. It is for others to
decide whether that is too high a price to pay to combat
corruption. I note, however, the evidence of Mr Colin
Edwardes that he managed to fund his campaigns from his
own resources and donations from friends. Local government
should not, and need not, involve expensive election
campaigns. It may also be argued that there are no such
requirements at state or federal government level. There is
not, of course, the same immediate connection between
donation and potential benefit in those larger arenas. At state
or federal level it is not so often the case that the candidate
who receives the money is the person who will himself, within
a very short period of time, make a decision directly affecting
the donor's interests. The Commission has seen numerous
examples of that close nexus in the affairs of the Wanneroo
Council.
34.7.9
As to recommendation (d) I have considered the
desirability of setting a threshold amount below which such a
declaration of interest should not be required. Whether a
payment is significant enough to have an impact on a person’s
judgment depends on a number of factors including the
person’s personal financial means and the existence of any
immediate financial problems or pressures. It is for that
reason that I believe the preferable approach to be a
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mechanism whereby the councillor is required to declare the
conflict wherever it arises leaving it to for his or her fellow
councillors to decide by majority, with the interested councillor
abstaining, whether the interest is sufficiently significant to
preclude him from deliberating and voting on the application
before Council. In that way the whole process is out in the
open and accountability is maintained. The source and
amount of donations are public and electors will be in a better
position to assess whether the views of their duly elected
representative are being influenced in any way by those who
donate to their re-election.
34.7.10 I believe these changes to be of fundamental
importance. If they are implemented councillors will be more
accountable, the task of uncovering and prosecuting
corruption will be facilitated and the somewhat tarnished
image of local government improved.
34.8
Summary of Findings
34.8.1
In relation to the matters considered in this chapter I
record the following findings:
(a)
There was during the relevant period a faction on
the Wanneroo Council led by Dr Bradshaw. The members
of the faction were connected by friendship and a common
“pro-development” ideology. The members were either
Liberal Party members or with Liberal Party sympathies.
The members generally, but not always, voted the same
way.
(b)
The core members of the faction led by Dr Bradshaw
were Dr Bradshaw, Mr King, Mrs Waters, Mr Baddock, Mr
Edwardes and later Mr Wayde Smith.
(c)
Members of the faction led by Dr Bradshaw attended
“pre-meetings” prior to Council meetings in the mayor’s
office when they would formulate a joint approach to
matters before Council. Dr Bradshaw used those meetings
to attempt to influence the views of the other councillors
within the faction. The central purpose of the “premeetings” was to devise ways to undermine the opposing
faction.
(d)
There was also a second faction which was opposed
to Dr Bradshaw and the faction he led. There is no
evidence to support a finding that the opposing faction
represented any political party or party ideology. The
members’ primary focus was anti-Bradshaw.
(e)
Mr Dammers, Mrs Rundle and Mr Major were
members of the opposing group.
(f)
There is insufficient evidence to support a finding
that members of the opposing faction voted otherwise than
in accordance with their view of the merits of matters before
Council or that they generally acted other than in the
interests of the community.
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(g)
Dr Bradshaw actively supported candidates for
election to Council, both financially and personally. His
primary criteria for selecting candidates were that they had
Liberal Party sympathies and would support him on
Council. Dr Bradshaw considered that such candidates
who were successful owed him allegiance.
(h)
Dr Bradshaw actively discouraged and worked
against candidates for election to the Council who he
considered unsuitable or those whose election campaign
could adversely affect the prospects of one of his own
candidates.
(i)
The use of “runners” to attract preferential votes for
a preferred candidate was common and widespread in
Wanneroo over the relevant period. The practice, while
strictly legal, was and is an abuse of the electoral process
and diminished the capacity of that process to produce a
truly democratic result.
(j)
Both Mr King and Dr Bradshaw had in place
arrangements to conceal election donations. The
concealment was effected by directing payments through a
third party and by the third party issuing false documents to
disguise the nature of the payment.
(k)
From the perspective of local government electoral
practices the practice of providing false receipts for election
donations, whether or not those receipts are used to claim
taxation deductions, is highly improper.
(l)
It is improper for a councillor to solicit an electoral
donation while a prospective donor has a matter affecting
its financial interests before Council. It is also improper for
a councillor to solicit a donation from a prospective donor
while an application affecting its financial interests is
contemplated or has recently been approved.
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35.1
35.1

Introduction
35.1.1
The lapse of time since the events which were the
subject of this Commission’s inquiry was a significant
impediment to uncovering the truth. Many of the matters the
Commission has been investigating have been the subject of
other inquiries over a number of years. All matters occurred
between five and ten years ago. In that time documents have
been destroyed or otherwise lost and memories have faded.
In some cases the fact that witnesses had given a version of
events to other agencies at an earlier time worked to the
Commission’s advantage. On occasions Counsel was able to
confront witnesses who were attempting to deceive the
Commission with accounts they had given to other agencies
many years before which conflicted with the present version.
The task of assessing credibility was in those cases made
easier.
35.1.2
The Commission has established that there was
corruption in the City of Wanneroo between May 1996 and
June 1992. On the evidence it was fairly well confined to the
activities of Dr Wayne Bradshaw and Mr David King and the
some developers with whom they did business. As I have
noted in chapter 1, investigation of the allegations made by
Mr King to Mr Bates while he was in prison occupied much of
the Commission’s time. Mr King has been comprehensively
exposed as corrupt and untruthful when it suits him. Most of
his allegations were found after the most cursory examination
to lack any substance whatever. Since I had formed the view
during the Commission’s first hearings that Mr King’s evidence
required corroboration before it could be accepted many other
allegations remain unsubstantiated for lack of any credible
support.
35.1.3
This Commission did not uncover any evidence of
systemic corruption at the City of Wanneroo over the relevant
period. While there were factions operating on the Council
over that period, one of which was led by Dr Bradshaw, there
was no evidence to suggest that members of Dr Bradshaw’s
faction other than Dr Bradshaw himself and Mr King, were
corrupt. As I have noted elsewhere, there was no evidence to
suggest that members of Dr Bradshaw’s faction even voted as
a bloc on all occasions. The real difficulty with the existence
of a faction which included Dr Bradshaw was the development
of a perception that he had the numbers on Council to override
any opposition.
35.1.4
The Commission did find evidence of widespread
improper practices amongst both councillors and staff of the
City of Wanneroo. The practices relating to such matters as
the acceptance of gifts and benefits, electoral donations and
conflicts of interests were such that Council dealings were
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frequently tainted with the perception of corruption where the
reality was absent. Instances of those practices have been
considered at length elsewhere in this report. Several of the
practices, in my view, require reform and I have made a
number of recommendations to that end. Further there was a
great deal of evidence of inappropriate and incompetent
conduct on the part of council staff. That conduct also has
been the subject of comment.
35.1.5
The great bulk of the evidence taken by the
Commission has related to specific lines of inquiry. In the
course of that evidence councillors and council staff have
referred to actions, omissions and practices which, when
exposed to scrutiny, appear questionable and in some cases
highly undesirable. In a number of instances the witnesses
were unable or unwilling to concede that there was any
practical or ethical problem with the action taken or the
decision made. The evidence in some cases revealed
ingrained attitudes on the part of council staff in particular that,
in my view, require attention.
35.1.6
As I have noted, local government authorities exist
to serve the community. In proper pursuit of that objective a
Council naturally develops a corporate identity and interests of
its own but the decisions it makes and the actions it takes must
always be measured against the same criterion: is it in the
interests of the community? From the evidence I have heard I
believe that during the period of time covered by the
Commission’s investigation the councillors and staff of the City
of Wanneroo frequently lost sight of that fundamental
consideration. Corruption and the primary pursuit of selfinterest are obvious manifestations of that problem. Less
obvious are the occasions on which councillors and staff on a
number of issues disregarded or, at best subordinated, the
interests of the community in their pursuit of particular ends.
35.2
Conflicts of Interest
35.2.1
After the problem of electoral donations I believe the
issue of conflicts of interest to be the most pressing ethical
problem confronting both councillors and staff of local
government authorities. A potential conflict of interest arises
for a councillor or staff member when he or she has an interest
in the matter under consideration that, of its nature, could
affect the judgment that person brings to bear on the matter.
An actual conflict of interest arises if the councillor or staff
member fails to disclose a potential conflict and participates in
deliberations or otherwise deals with the matter as he would if
the conflict did not exist.
35.2.2
The Local Government Act 1960, which governed
the activities of the council at all times material to the
Commission’s investigation, only addressed “a direct or
indirect pecuniary interest” in the matter under consideration.
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The new Local Government Act 1995 does not significantly
improve on the old Act with respect to the problem of conflicts
of interest. An “interest” which attracts restrictions on
behaviour is still defined as a direct or indirect pecuniary
interest in the matter under consideration. The new Act does
not address pecuniary interests unconnected to the matter
under consideration, but which may still affect the judgment of
the councillor or staff member, or non-pecuniary interests
which create a conflict of interest or the perception of a conflict
of interest.
35.2.3
The Commission has heard evidence of councillors
failing to disclose a pecuniary interest, participating in the
debate and voting upon rezoning applications by good friends
and employees. On another occasion a councillor did the
same with respect to an application for approval of a
commercial development which, if approved, would have
operated in competition with another in which the councillor
had an interest. The councillor concerned expressed no
ethical difficulty with that situation. A member of the planning
staff told the Commission he could see nothing wrong in
involving himself closely in a rezoning application by a
company the manager of which was his good friend of many
years. The staff member said he did not believe he needed to
take any action to disclose his relationship or distance himself
from the matter because he knew himself he was not
influenced and that was all that mattered. The councillors
expressed similar views. In my view those attitudes are so
seriously misguided and dangerous that steps should be taken
to prevent councillors and staff from allowing such conflicts to
arise.
35.2.4
The problems with the attitudes to which I have
referred are obvious but should be stressed. First, councillors
and staff should not be the ones to make the judgment on
whether the conflict is important or material. The very fact of
the potential conflict disqualifies them from exercising sound
judgment on that question. If the conflict is not exposed by
disclosure to anyone, an actual conflict may persist and could
well colour judgments and decisions. Secondly, there is the
problem of perception. In a given situation there may not, on
an objective assessment, be any actual conflict of interest but
there may well exist the possibility of a perception of a conflict
of interest or bias. Such a perception involves Council in the
risk that members of the public will wrongly perceive it as
biased or unfair in the way in which it deals with the matters it
must decide. There is a risk that decisions made in those
circumstances will be perceived as not having been honestly
and objectively made and that perception brings the council
into disrepute. It also gives rise to antagonisms within the
council and in the wider community. Decisions made by
1042

councillors or staff who are subject to conflicts of interest are
anathema to sound local government.
35.2.5
The legal system generally takes the issue of
conflicts of interest very seriously and for very good reason. If
decisions are made which can subsequently be impeached on
the grounds that the decision maker or a person in a position
to influence the decision maker was biased in some way, or
could have been seen to be biased, the decision and the
decision maker are thereby tainted and the decision is
perceived to be flawed. If there is a potential conflict of
interest or the reasonable perception of a conflict then the
person who ignores it and proceeds nonetheless acts
improperly.
35.2.6
I note also that the State Public Service has had in
operation for some time a code which regulates the conduct of
public servants in relation to conflicts of interest. Such codes
are now widespread in modern public administration. In my
opinion the potential for conflicts of interest in local
government is, by the nature of its activities, probably greater
than in any other sphere. The need for regulation of conflicts
of interest is correspondingly high.
35.2.7
I am, of course, unable to say whether the problem
of local government councillors and council staff ignoring the
existence of conflicts of interest is widespread beyond
Wanneroo. As I have noted, however, it has arisen in
particularly blatant ways at the City of Wanneroo. If the
Wanneroo experience is anything to go by, and I believe it is,
the matter clearly cannot be left to the good sense and
judgment of councillors and senior staff. In my opinion the
whole question of conflicts of interest should be
comprehensively regulated in the governing statute, the Local
Government Act 1995.
35.2.8
Local government is grass roots government and the
range of possible conflict of interest situations is consequently
very wide. The Local Government Act 1995 does not
presently recognise that fact. I recommend that the conflict of
interest provisions in the Local Government Act 1995 should
be widened to encompass the following situations:
(a)
Where a councillor’s general financial interest may
be prejudiced or benefited by the decision under
consideration.
(b)
Where an officer has a general financial interest
which may be prejudiced or benefited by any council
decision based on the advice or report the officer is to
provide.
(c)
Where the general financial interest of a person in a
particular relationship with a councillor or staff member
could be affected by the decision of the councillor or staff
member. Examples of such relationships would be
1043

relatives, friends, co-members of organisations or other
associations.
(d)
Where decisions are made to the benefit of a person
or other entity who has provided assistance to a
councillor’s election campaign or the campaign of any other
candidate at the request of that councillor.
35.2.9
I appreciate that those categories cast a very wide
net. I am not suggesting that these circumstances should
necessarily give rise to an automatic disqualification from
deliberating on or dealing with the matter under consideration.
In such cases I believe self-disqualification or disclosure would
be sufficient. In the case of councillors all that needs be done
is for the councillor to raise the possible conflict with the
Council. If any other councillor believes the matter is of
sufficient gravity to disqualify the councillor with the conflict
from participating in the matter further then he or she could
move a motion to that effect. A resolution of Council to
disqualify the councillor with the potential conflict from
participating further would then bind that councillor. There
should, of course, be a requirement that a disclosure of a
potential conflict of interest, the reason for it and any action
taken as a result be included in the minutes as a matter of
record.
35.2.10 In the case of council staff I believe it would be
sufficient to require the officer who believes he may be subject
to a conflict of interest to disclose that conflict to his superior
officer who should decide what, if anything, should be done.
All such disclosures should be recorded in writing, brought to
the attention of the Chief Executive Officer and retained
permanently in a central location together with written details
of action taken as a result. In cases of doubt or cases
involving senior staff such as the Town Planner himself the
matter could be referred to the Chief Executive Officer. Where
it is decided that a conflict is sufficient to disqualify the officer
from further participation or contact with the matter then
appropriate steps should be taken to ensure that occurs.
Where the matter in issue goes before Council the conflict
should be brought to the attention of councillors and recorded,
no matter how it is dealt with administratively. Again, the
important consideration is getting the conflict out in the open
and the people concerned can be made accountable for their
decisions.
35.3
Gifts
35.3.1
Until recently there was no written policy relating to
free lunches and other hospitality or the acceptance of gifts in
the course of Council activities for councillors or staff at the
City of Wanneroo. The whole situation was quite
extraordinarily relaxed and was recognised to be so, at least
by some members of the staff. Mr Drescher admitted that for
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the Planning Department there were no guidelines as to the
acceptance of hospitality or gifts and the way in which staff
should deal with people but said they should deal with all
people “fairly and equally” regardless of the circumstances.
He also said that under no circumstances were staff to accept
money. Mr Drescher was not able to explain why he drew a
distinction between the acceptance by council staff of money
and money’s worth by way of gifts. Other than those very
limited strictures, the Wanneroo Council appears to have been
an unregulated environment.
35.3.2
The Commission heard evidence of planning staff
accepting gifts from developers. One planning officer
accepted from a developer free accommodation in London for
a week. On another occasion a planning officer accepted two
bottles of Grange Hermitage wine which he shared with
councillors and another planning officer accepted a bottle of
scotch whisky. The Commission also heard evidence of
planning staff being taken to lunch by planning consultants
acting on behalf of developers even while the consultants had
applications before Council for decision. Mr Drescher said
that in his experience the developers or consultants always
paid. In one line of inquiry the Commission heard that
selected councillors were sent “a small token of our
appreciation” by developers after an application had been
approved by Council. One councillor said he was given two
bottles of Grange Hermitage by a consultant at a time when
the consultant was dealing with the Council in relation to
construction contracts.
35.3.3
Mr Philip Thompson, a planning officer, said he
agreed that the practice of accepting gifts and lunches was
one “that can easily be criticised” but defended it on the basis
that “it seemed to be a common practice in a lot of places that
those sort of gifts would be accepted”. Mr Thompson then
gave the following very revealing answers:
“For doing the job that you're paid to do on behalf of the
local community and the job that you should be doing
impartially. Isn't that right?---Yes.
Were you personally concerned at the appearances of that,
receiving gifts, benefits of any kind?---It was certainly
something which I didn't think it was appropriate to sort of
make too public. I thought it was the sort of thing ...
It's all right if you keep it to yourself, is it, Mr Thompson?--Well, it's the sort of thing which I thought should always be
done or accepted discreetly.
Why would you want to do it discreetly unless you were
concerned that there was some problem with it but didn't
want to forego the benefit?---I know what you're saying. It's
a situation which I will frankly be glad when a new code of
conduct does come in to sort of ...
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You don't need someone to tell you something is wrong to
know it for yourself and stop it, do you?---No. I guess if we
had been more resolved about the matter of those sort of
things we would have been able to stop it.
You could have said no at any stage, couldn't you?---Yes,
we could have.
Are you saying that it was just common practice at the
time?---I think it has been common practice in many local
governments.”
35.3.4
Mr Thompson’s answers must be contrasted with the
attitude of his superior, Mr Drescher, as follows:
“Mr Drescher, is it ever satisfactory for your planning staff
to accept benefits from developers?---Benefits in terms of
what, lunches or ...
Lunches?---It does happen.
Do you consider that is acceptable?---It seems to be an
acceptable practice in the industry, yes.
And do you personally consider that is acceptable, do
you?---It has certainly been a practice that has been in ...
No, no, I'm just asking if you consider it ...?---I have no
difficulty with it, no.
You what?---I have had no difficulty with it, no.
And what about accepting other kinds of benefits, gifts for
example?---Well, certainly there are gifts that are handed
out at Christmas time, goodwill.
Do you consider that is acceptable?---We have, yes.
And you don't have a difficulty with your department officers
receiving gifts from developers?---If it is Christmas time,
that sort of thing, I have no difficulty, no.”
35.3.5
Mr Thompson at least recognised that the practice
was properly open to criticism. Mr Drescher, on whom the
responsibility for the conduct of planning staff rested,
demonstrated no such awareness. Mr Drescher’s view of the
whole situation is clearly wrong and it is particularly
unfortunate that he holds such views. He has been City
Planner for many years. The Commission has heard of and
from planning staff who have moved from the Planning
Department at Wanneroo to planning departments in a number
of other municipalities. He has consequently had an
opportunity over his years in office to infect the ethical thinking
of a large number of local government planning staff and not
just in Wanneroo.
35.3.6
No doubt the Planning Department is the department
most vulnerable to that kind of blandishment but the Building
Department and others must also be subject to temptation on
occasions. In my view there are no circumstances in which it
can be acceptable for councillors or council staff to accept gifts
or benefits of any kind or of any value from developers or
others with whom they deal on Council business. Gifts, free
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lunches and other benefits are not bestowed by people for
nothing. Councillors volunteer to serve the community for no
charge or very limited remuneration and Council staff are paid
to serve the community. They should not and cannot expect to
receive extra benefits from the public for simply doing what
they have volunteered to do or are paid to do. No matter how
small the benefit bestowed it creates an unwarranted and
undesirable imbalance in the relationship between donor and
recipient and a sense of obligation in the recipient. There
would be no point in the donor bestowing the benefit if it were
otherwise.
35.3.7
It is sometimes said that there can be no harm in
councillors or staff accepting tokens of appreciation after the
application or matter concerned has been resolved. I do not
accept that proposition. The same principles apply as to
benefits bestowed while the application is current. The
recipient should not expect to be further rewarded for doing
what he volunteered to do or was paid to do. Further, the
donor may well bestow a gift after one matter has been
resolved with an eye to the future when he expects to deal with
the council again.
35.3.8
As to the size of gifts, in my view the whole issue is
too subjective to allow for exceptions. Some would draw the
line at a bunch of flowers, a box of chocolates or a bottle of
wine. But that category of exception would allow for very
expensive wine such as the Grange Hermitage that appears to
have been common currency at Wanneroo. One and certainly
two bottles of Grange Hermitage is a very attractive gift to
some people, while possibly meaning very little or nothing to
others. One person may be unaffected by a gift of flowers or
chocolates and another may feel a significant sense of
obligation to the donor. In my opinion it is not practical or
sensible to distinguish between the acceptability of gifts or
benefits on the basis of their nature or cost. There is simply
no way of regulating the practice with any consistency or
fairness if such exceptions are introduced.
35.3.9
I accept that, on occasions, a grateful ratepayer may
wish to express appreciation for something done for him or her
by a councillor or staff member. In those situations a card or
note is sufficient and generally just as welcome. Where a
councillor or staff member reasonably wishes to avoid causing
offence by refusing a small gift such as a bunch of flowers or a
box of chocolates he should disclose the gift to the Chief
Executive Officer. The Chief Executive Officer may, for
example, decide that the gift should be given to a community
group or a charity. The gift should not be retained by the
recipient.
35.3.10 Mr Drescher seemed to suggest that the fact that
gifts and benefits are bestowed at Christmas made them
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acceptable. The logic of that distinction escapes me where
the benefit flows only one way. The difference generally
between gifts at Christmas and those bestowed at other times
is that at Christmas they are usually mutual. In the situations I
am considering here, it is the possibility and possible
perception of mutuality that is the problem.
The Code of Conduct
35.3.11 In April 1997 the City of Wanneroo introduced a
Code of Conduct which, inter alia, purported to lay down a
code with respect to “Gifts, Donations and Bribery”. The code
appears to have been prepared in compliance with section
5.103 of the Local Government Act 1995. The first paragraph
of that section in the code reads as follows:
“Councillors, committee members and staff shall not seek
or accept (directly or indirectly) from any external person or
body, any immediate or future gift, reward, donation,
inducement or benefit for themselves or for any other
person or body, relating to their status with the Council, or
their performance of any duty or work which touches or
concerns the Council.”
35.3.12 That paragraph appears to leave open the possibility
that an external donor could bestow a benefit on a councillor
or council officer and the recipient could claim that the benefit
was unrelated to his or her status with the Council. It would be
too easy for the recipient to say the gift was given and
accepted because, for example, “we are friends (neighbours,
members of the same organisation or whatever) not because I
am a planning officer or because of anything I did as a
planning officer”. The prohibition against councillors and
council staff accepting personal benefits of any description
from anyone who deals with the Council should, for all
practical purposes, be absolute. Gifts and other benefits from
relatives and friends in a context totally removed from the
Council would, of course, be caught by the conflict of interest
provisions. If any matter came before council that affected the
interests of the relative or friend the relationship and existence
of any gifts that bore on the relationship would need to be
disclosed and a decision made as to the continuing
involvement in the matter under consideration of the councillor
or staff member.
35.3.13 Subject to that drafting qualification in my opinion
the intent of the first paragraph of the Code appears entirely
appropriate. However, having purported to totally prohibit
councillors and council staff from accepting benefits from
external sources the Code then proceeds to set out the
circumstances in which benefits can be accepted and when
disclosure of benefits is required. The contradiction appears
to have escaped the draftsman. First, it is laid down that
where a benefit exceeds $200.00 in value there must be
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prompt disclosure to the Chief Executive Officer. Secondly, a
“token gift or moderate act of hospitality” to a value of under
$200.00 need not be disclosed but “may be recorded at the
discretion of the recipient”. Thirdly, a benefit of any value
cannot be accepted where the councillor or council officer is
aware that the donor has an application before Council or is
under consideration for a contract. There is a fourth
prohibition which is not immediately relevant here.
35.3.14 I strongly recommend that the second and
subsequent paragraphs to the section of the Code of Conduct
headed “Gifts, Donations and Bribery” be deleted. There is
enormous scope for abuse of the system as qualified by the
present provisions. First, for all practical purposes the Code of
Conduct imposes no restriction whatever on accepting free
meals. It would be an extravagant lunch indeed that cost more
that $200.00 per person, even with expensive liquor included.
Councillors and council staff could not reasonably feel in the
least restricted by only being permitted to accept free lunches
that cost less than $200.00.
35.3.15 Similarly with gifts in any form. There are no
conceivable circumstances where it would be appropriate for a
councillor or council officer to accept a gift worth more than
$200.00. Further, as I have noted gifts of less than $200.00
can still be valuable and valued. If a gift is not valued by the
recipient then it is a waste of time and money, no matter how
little it costs. If it is valued then it creates an imbalance in the
relationship and is improper. Under the Code at present there
is also a clear opportunity for a donor to bestow a large benefit
on a councillor or staff member by giving gifts worth less than
$200.00 on a number of occasions. In such circumstances the
councillor or officer would not even have an obligation to
disclose the total benefit. The provisions of the Code providing
for acceptance of benefits, with or without disclosure, are a
nonsense and should be removed.
35.3.16 I recommend that an absolute prohibition on the
acceptance of benefits of any description by councillors and
council staff from persons or entities having dealings with the
council be included in the Code of Conduct required by section
5.103 of the Local Government Act 1995 for every local
government authority. That prohibition should not, of course,
apply to gifts to the City as a whole, even if the gift is accepted
by an individual councillor.
35.4
Council Interference in Commercial Activities
35.4.1
The Commission saw instances of this practice in
two forms:
(a)
Where two developers applied to Council for
approval to rezone land for commercial development and
only one of them could succeed. Council staff applied
pressure to one of the applicants to reach a settlement with
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the other to ensure that both participated in the
development. Council staff also involved themselves in the
negotiations between the two developers.
(b)
Where a ratepayer applied for approval to use a
particular lot as a car park for a para-medical clinic and the
application was opposed by a neighbour. Without being
requested to do so by either party Council deferred making
a decision to enable the parties to negotiate a settlement of
their differences and in the resolution suggested a
particular form of settlement, namely relocation of the
objector at the expense of the applicant. Councillors also
became involved in the subsequent negotiations between
the parties before having to make a decision on the
competing positions.
35.4.2
These are, of course, prime examples of situations
where staff and Council lost sight of their proper role and their
need to act in the interests of the community. In both cases
the applicants were entitled to have their proposals considered
by Council and decided upon on their merits. In both cases
Council took the view that it would be desirable for there to be
a negotiated settlement and took active steps to ensure that
result was achieved. In example (a) the motivation was tainted
with impropriety but in both instances Council appeared to be
motivated by a desire to avoid the need to make a decision
that might be unpopular with some members of the public.
35.4.3
It is important to note that in neither case was there
any community interest in council becoming involved in a
negotiated settlement. In the first situation only the second,
less favoured, applicant stood to gain from a negotiated
settlement. The community would have had the benefit of the
development no matter who carried it out. In the second
situation the community may have benefited from the
resolution of the dispute but there was no community interest
in councillors becoming involved in the settlement.
35.4.4
In both cases the councillors and staff involved gave
a variety of reasons for pushing a settlement on the parties but
the expressed motivation seemed to come down to a desire to
avoid having to make a decision. Avoiding the need to do
what the staff are paid to do and the councillors are elected to
do is not a legitimate objective for Council or staff and is most
decidedly not in the community’s interest. Applicants are
entitled to have their proposals dealt with on their merits and a
decision made in accordance with the law, proper planning
principles and the good of the community as a whole, which
includes the applicant. Council does not have the right to
decide that the wishes of some other interested party should
be accommodated by way of a negotiated settlement between
the two parties and to press the parties into such a settlement.
In the second type of situation the applicant is, again, entitled
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to have his application determined on its merits with the
objector’s objection taken into account unless he seeks more
time to negotiate a settlement. It is, of course, even more
coercive for Council to resolve that negotiations should or
might achieve a particular result.
35.4.5
In both situations it is plainly improper for councillors
or staff to involve themselves in negotiations between
interested parties. It is not part of the role of councillors or
staff to bring competing applicants or applicants and objectors
together. They can and should give such parties every
opportunity to negotiate and reach agreement if they wish to
take that course but ultimately it is a matter for the parties.
They should not have the path of negotiation or settlement
pressed upon them, still less negotiation and settlement to a
particular result.
35.4.6
There was evidence from the Town Planner of the
City of Wanneroo to the effect that “this is what we do” in those
sorts of situations; if the parties cannot agree amongst
themselves then and only then would Council need to make a
decision. Dr Bradshaw expressed the view that a negotiated
settlement is preferable to Council having to make a decision.
In my opinion that attitude is insupportable. Dr Bradshaw must
be presumed to have sought and achieved election to council
partly in order to make decisions for the benefit of the
community of Wanneroo. He cannot evade that responsibility
once he is there because a particular decision may alienate
voters.
35.4.7
In my view this type of unwarranted interference in
commercial activity should cease. Those responsible for the
supervision, education and training of staff and councillors
should be vigilant to detect instances where councillors or staff
become embroiled in matters that do not concern them and to
point out the impropriety of the practice at every appropriate
opportunity.
35.5
Information Provided to Council
35.5.1
Council must, of necessity, depend very heavily on
the senior staff of the administration to supply them with the
information they need to perform their function. At the City of
Wanneroo there is a well developed system of reporting to
Council which appears to apply across all departments. When
a matter goes before a committee it has attached to it a report
from the relevant department. While the report may have been
prepared by a more junior officer it is invariably signed by the
head of that department for the time being. Responsibility for
the contents of the report rests with the department head. The
department head attends first the committee meeting where
the matter is considered and, if it goes on to full Council, that
meeting also. As a general rule all department heads attend
all Council meetings but only those committee meetings that
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affect the operations of their department. The Town Clerk,
now the Chief Executive Officer, attends at least all Council
meetings.
35.5.2
On a number of the matters that went before
committees and the Council which were looked at by this
Commission the information supplied to Council was seriously
defective. It followed, in a number of cases, that the decision
making was affected accordingly. In a number of lines of
inquiry the information provided to committees and to Council
by department heads was inaccurate, incomplete and
misleading.
35.5.3
The nature of the system is such that council staff
are, if they are so inclined, given an opportunity to introduce
into their reports their own prejudices and views on the matter
under consideration. Many of the matters for decision,
particularly in the planning area, call for at least some
subjective assessment. Councillors no doubt quite properly
look to council staff for an expert view as to the correct path to
follow where a difficult decision is required. As I have noted
elsewhere in this report, there is nothing at all wrong with an
officer in an executive advisory position forming a particular
view on a matter within his area of expertise and jurisdiction
and putting forward that point of view in a report to a Council
committee and ultimately Council. I repeat, however, that for
such partisanship to be appropriate the point of view must be
based on sound reasoning, the officer must present the
committee and Council with all available and necessary
information to enable councillors to consider the matter for
themselves, all reasonable opposing arguments must be
included and be fairly dealt with and the report in which the
point of view is presented and the recommendation made must
not contain misleading information.
35.5.4
The Commission saw far too many reports prepared
for Council by council staff that failed to meet that basic test.
Even more alarming, was that in most cases the author was
extremely reluctant to accept obvious and important errors of
fact, slant or analysis when they were pointed out by this
Commission. There was a noticeable indifference among the
department heads who gave evidence to the Commission to
making sure reports for Council were factually correct and
presented the options open to Council properly and fairly. In
my view that attitude is unacceptable and should be changed
by whatever means are available.
35.5.5
One way to enforce the requirements for reporting to
Council is for the Chief Executive Officer and councillors
making it very clear when transgressions are discovered that
work of such a quality is unacceptable. The response to a
transgression should obviously depend on the seriousness of
the defect in reporting but if it was made plain to department
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heads as a matter of policy that defective reporting carries
serious consequences for them personally they could be
expected to take their responsibility in this area more
seriously. Another possibility is to place responsibility for
finally checking reports in the hands of one person with
knowledge of the overall operations of council. Spot checks
and careful examination of random reports by the Chief
Executive Officer is another possibility. A further alternative
would be a two stage certification process. The first certificate
would be from the department producing the report and the
second from the Chief Executive Officer in a supervisory role.
Again, those responsible for supervising council activities
need to be vigilant to detect bad reporting practices.
35.5.6
The Commission also became aware of a number of
instances where at a council meeting councillors debated and
resolved a matter on the basis of an incorrect fact or facts and
a department head in attendance was aware of the mistake but
said nothing. Counsel for the City has submitted that
department heads attend council meetings to answer requests
for information and are not permitted to proffer advice or
information. If that is indeed the practice then it should be
changed. Department heads attend council meetings to assist
councillors. They should not be prevented from fulfilling that
role to the best of their ability.
35.6
Record Keeping
File Notes
35.6.1
With one or two notable exceptions the standard of
record keeping by council staff at Wanneroo during the time
with which this Commission was concerned was extremely
poor. On numerous occasions council staff were unable to
explain to the Commission why an action was taken or not
taken or why action was taken in a particular way because
there were simply no records on the file or no file at all to tell
the story. In one instance I found that the absence of records
in the Planning Department was so complete as to compel a
conclusion that records had either not been created or were
not retained deliberately. Deliberately avoiding the creation of
written records or the destruction of documents in order to
avoid subsequent accountability is, of course, most improper.
Simply failing to keep adequate records may be no more than
administrative incompetence. Both create administrative
problems and serious problems of accountability.
35.6.2
Mr Drescher and his staff were certainly the main
offenders when it came to record keeping. Mr Drescher
maintained he did not make notes of his conversations and
meetings with applicants and others with whom he did
business in his capacity as City Planner because he did not
have time. In my opinion that is not an acceptable explanation
for an extremely poor administrative practice. Since he, as
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head of the department, had that approach he could scarcely
complain if his planning staff adopted a similarly irresponsible
attitude. The lack of any record of his department’s activities
on important matters of council business did not, however,
appear to concern Mr Drescher.
35.6.3
Documentary records are a fundamental tool of
accountability. In many cases, particularly where the matters
under inquiry occurred many years before, the absence of
documents makes it impossible for a supervisory body to
ascertain what, if any, actions were taken by a council on any
particular matter. Leaving no paper trail is also a notorious
technique for covering up poor administration and
questionable decision making. In my opinion it should not be
tolerated. Council staff, particularly when they are dealing with
the public, should be required to make file notes of their
activities and keep records of meetings they attend and
discussions they have in the course of their work. I believe
this to be such a fundamental and obvious requirement for
effective and accountable administration that it should not
even arise for comment. The fact that it does need to be
addressed in the City of Wanneroo is indicative of the level to
which administration in the council had fallen.
Minutes
35.6.4
I raised the question of deficiencies in the minutes of
council meetings in chapter 5 of the Interim Report. I
suggested there that councils should be required to record
whether or not there was discussion on a matter and also the
names of councillors who vote for and against individual
motions. The Commission’s experience since I recorded that
recommendation has strengthened my belief that such records
are necessary. As to the question of whether councils should
be required to record the substance of matters referred to in
debate, raised in paragraph 5.8.4 of the Interim Report, the
Commission is still not in a position to rebut the objections
raised at that time. While I remain convinced that a record of
the main points raised in the course of contentious debates
would add significantly to the usefulness of the minutes, if the
practical problems created by doing so are too great, then
clearly the status quo is preferable.
35.6.5
In the further interests of accountability, I believe
there should be a requirement that where a committee or
council resolves to act contrary to the advice of the department
head as contained in the report, the minutes should give some
indication of the reason. The Commission has seen a number
of apparently perverse decisions of council where the
councillors completely disregarded apparently sound advice.
On most of those occasions neither the staff member or any
councillor could say why that occurred. The City Planner said
“it happens” and “nothing surprises me in local government”. It
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may be that the committee or council had very good reasons
for not following the expert advice contained in the report.
That reason or reasons should be recorded, however briefly, in
the minutes.
35.6.6
There is one matter concerning the keeping of
minutes that arose in the investigation of Mr Arnold Dammers’
ICL funded trip to England which is reported on in chapter 25.
The Local Government Act 1960 imposes a requirement that
decisions taken by a council concerning a number of stipulated
matters should be passed by an absolute majority of
councillors, that is a majority of all the councillors in office at
the time. Where such motions are passed by the Wanneroo
council they are generally recorded in the minutes as “Carried
by an Absolute Majority” which is unambiguous and helpful.
The motion in question concerned such a matter but the
minutes recorded the result as simply “Carried”. I have
discussed the implications of that confusing minute in
chapter 25 but as things stand there is no requirement that
such motions be recorded differently. If my recommendation is
followed to require the minutes to record the way in which
each councillor votes on every issue then, of course, nothing
needs to be done. The extent of the majority could be
determined by simply counting up the names. However it is
achieved, resolutions on matters requiring an absolute majority
generally involve money and it would be helpful if the minutes
properly recorded that the requirements of the Act have been
met. No doubt the matter could be dealt with administratively.
35.7
Supervision of Councils
35.7.1
In a publication of the Department of Local
Government entitled “Managing Change: A Strategic Plan
1997-2000” at page eight there appears the following passage:
“To maintain quality local government, it is essential that
the operations of local governments are monitored to
ensure that required standards of performance are
achieved. Standards of operational practice, the conduct
of councillors and the performance of council staff are key
factors in this process.”
Having reached the end of this fairly intensive investigation
of the affairs of the Wanneroo council between 1986 and
1992 I concur completely in that statement. I am satisfied
that the problems of government and administration
experienced in Wanneroo over that period of time were not
unique. The City of Wanneroo did have some distinctive
features at the time such as its size, its rate of growth and
its geographical spread but it was not so different as to give
rise to confidence that similar problems do not exist
elsewhere.
35.7.2
There are, I believe, a number of reasons why local
authorities cannot be relied upon themselves to monitor
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matters such as conflicts of interest, ethical standards and
accountability. First and foremost, I believe it is naive to think
that in all or even a majority of cases candidates put
themselves forward for election as local government
councillors for altruistic reasons, including a desire to serve
the community. A desire to help the community is no doubt the
sole motivation for many and part of the motivation for many
more but the Wanneroo experience suggests that altruism was
not a prime motivator. Not all those who put themselves
forward for altruistic reasons defeat those who are better
funded, organised or experienced but whose motives are less
noble.
35.7.3
Despite the fact that service as a councillor is not
significantly directly remunerated, in most cases people
become involved because it is in their interests to do so,
whatever form those interests might take. The forums are
small and the issues are close to ratepayers hearts and
pockets. There is also, particularly in a large, growing
municipality such as Wanneroo, big money involved. The
resultant pressures on councillors are consequently at times
enormous. The office of councillor is not an enviable position
and the lack of any significant remuneration for sometimes
long hours of work adds to the problem. As I have noted
elsewhere, when like-minded councillors coalesce and form
factions additional problems arise. Unlike higher tiers of
government where “factions” are institutionalised there is no
facility for a “loyal opposition” in the structure of local
authorities.
35.7.4
The problems in relation to council staff are different
but still very apparent. There emerged from all the evidence of
council staff before the Commission a clear picture of firm
resistance to change and any criticism of their collective
actions or procedures. At the City of Wanneroo over the
relevant period the administration was relatively large. It was
nonetheless very set in its ways and very inward looking. Very
few of the staff would readily admit to a mistake or the
possibility that the way in which a matter was approached was
the wrong way. The few who would admit to error generally
had less to be concerned about than those who would not.
There was no evidence to suggest that senior staff learned
from the problems that arose. In fact, a report prepared by the
Town Clerk, Mr Coffey, after the Kyle Report in 1992 pointed
out widespread improper practices, in general sloughed off the
criticism as of no consequence or relevance. It is apparent
from indicators of that nature and from this investigation that
the administration at Wanneroo was rigid and self-protective.
35.7.5
I have also noted a report dated 9 September 1997
prepared for the Minister for Local Government by an
authorised officer of his department, concerning the grant by
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the City of Wanneroo of development approval for Lot 560
Manakoora Rise, Sorrento. The Minister recently tabled the
report in Parliament with the comment that it represented a
terrible indictment of the City of Wanneroo. Perusal of the
officer’s findings and recommendations could only induce in
anyone who has heard the evidence given to this Commission
a strong feeling of deja vu. It is evident from the report that
lessons from past mistakes and experiences have not been
learned. For example, references in the report to a lack of
written procedures, unwritten departmental practices, a
misleading report containing factual errors and omissions,
unwillingness to take responsibility for a report, lack of record
keeping and a general failure of management are all problems
that have been encountered by this Commission. They all
require to be firmly addressed.
35.7.6
I have referred on a number of issues to the need for
councillors to be made aware of particular duties and
responsibilities. It may be time for the Department of Local
Government to consider running each year a short training
course for councillors which they would be required to undergo
before taking their seats on council. Such a course should
include training on, at least, conflicts of interest, election
donations, the avoidance of factions, receipt of benefits, noninterference in commercial relations and how they should
conduct themselves in their dealings with developers.
35.7.7
For all the reasons discussed in this chapter I
believe the only way the conduct of local authorities can be
kept within acceptable bounds of behaviour is by constant and
fairly restrictive supervision by a very alert overseer. That task
presently falls to the Department of Local Government. I
believe the City of Wanneroo experience demonstrates a need
for that department to be well resourced and very active. It is
quite clear from the investigation carried out by this Royal
Commission that local authorities at both councillor and
administration levels cannot be relied upon to maintain proper
standards and a proper level of service to the community
without strong and constant supervision from above.
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CHAPTER 36
RECOMMENDATIONS
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Recommendations
36.1.1
In relation to the matters considered in this report I
record the following recommendations:
(a)
That consideration be given to introducing a legal
requirement that local government authorities:
(i)
retain agendas for all council meetings, together with
attached reports or other documentation supplied to
councillors;
(ii)
record the fact of discussion or debate on council
resolutions;
(b)
That councils be required to record in their minutes
of council meetings and committee meetings, wherever a
vote is other than unanimous, the names of councillors who
vote for and against each resolution and those who abstain
from voting. (See chapter 5 of the Interim Report; chapters
34 and 35)
(c)
As to electoral donations for local government
elections:
(i)
Candidates and any person acting on their behalf
should be required to keep clear records of the date of
donation, amount, full details of donor (where known) and
copies of all relevant documentation such as invoices and
receipts.
(ii)
There should be maintained a complete, publicly
accessible, regularly updated register of all donations
made to councillors for electoral purposes.
(iii)
As recommended in (b) above, council minutes
should include a record of the way in which each councillor
votes on every issue.
(iv)
There should be a statutory obligation on councillors
to declare a conflict of interest when making a decision
affecting a donor to the councillor’s election campaign or to
the campaign of a candidate promoted by that councillor.
(See chapter 34)
(d)
With respect to conflicts of interest the Local
Government Act 1995 should be amended to regulate
situations where:
(i)
a councillor’s general financial interest may be
prejudiced or benefited by the decision under
consideration;
(ii)
an officer has a general financial interest which may
be prejudiced or benefited by any council decision based
on the advice or report the staff member is to provide;
(iii)
the general financial interest of a person in a
particular relationship with a councillor or staff member
could be affected by the decision of the councillor or staff
member. Examples of such relationships would be
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relatives, friends, co-members of organisations or other
associations.
(iv)
decisions are made to the benefit of a person or
other entity who has provided assistance to a councillor’s
election campaign or the campaign of any other candidate
at the request of that councillor.
(See chapter 35)
(e)
That there be an absolute prohibition on the
acceptance by councillors and council officers of gifts or
benefits of any description from persons or entities having
dealings with the local government authority and that such
a prohibition be included in the Code of Conduct required
by section 5.103 of the Local Government Act 1995. (See
chapter 35)
(f)
With respect to factions on local government
authorities:
(i)
The existence of factions should not be expressly or
by implication condoned.
(ii)
There should be a greater emphasis placed on
educating councillors and prospective councillors on the
dangers of factionalism and the overriding requirement that
they should exercise independent judgment and debate
matters in the proper arena, in public meetings.
(iii)
The mechanisms for scrutinising the voting habits
and patterns of councillors should be improved, thereby
increasing councillors’ accountability to their electors: see
recommendation (b).
(See chapter 34)
(g)
That councils be made aware of the dangers of
councillors interfering in commercial relationships between
developers and objectors or between developers
competing for the right to develop. (See chapter 35)
(h)
That “councillor only” meetings by local government
councils where council business or policy is discussed not
be held. (See chapter 5 of the Interim Report)
(i)
That council staff members be required to keep
proper notes and records of their dealings with developers,
members of the public and others in the course of their
work.
(j)
That the Department of Local Government consider
running each year a short training course for councillors
which councillors would be required to undergo before
taking their seat on Council. The course should include
training in at least conflicts of interest, election donations,
the receipt of gifts, interference in commercial relations and
how to conduct themselves in their dealings with
developers.
(k)
That the Royal Commissions Act 1968 be amended
to provide for a power in Royal Commissions to quickly
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refer to the Supreme Court a contempt of the Commission
and for power in the Court to punish such contempts as for
contempt of a court. (See chapter 1)
(l)
That the Royal Commissions Act 1968 be amended
to provide a machinery and procedure for retaining or
disposing of documents and other materials held by a
Commission at the conclusion of its work. (See chapter 1)
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