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A NOTE TO THE READER 

 
 This report is in three parts. The first and third are the most important, and 

any reader who is in a hurry will understand the gist of the report by reading 
them. The first part contains preliminary matters, including history, terms of 
reference and how the inquiry was conducted, followed by a detailed 
examination of one particular project on which lenders lost several million 
dollars ― Westonbirt Park at Bridgetown. The second part comprises 16 
chapters, each dealing with a project which led to losses. The third part 
examines what went wrong in the finance broking industry, what was done 
about it and what should now be done. 

  
 For ease of reference, this note is followed by a list of selected acronyms and 

a short glossary of some frequently used terms. At the end of the report 
there are appendices containing a list of witnesses, a list of persons charged, 
and an unaudited financial statement of the Commission. 

  
 The report contains extensive quotes from hearings transcripts and exhibits. 

They have been reproduced verbatim, complete with grammatical and 
spelling errors, to maintain the integrity of the information provided. With 
respect to verbal evidence, the transcript punctuation and format have been 
maintained. All quoted material is shown in italics. 

  
 As a general rule surnames only are used in the report, in the interests of 

economy and consistency. No discourtesy is intended. 
  
 When the personal pronoun is used, the person speaking is the Royal 

Commissioner, Ian Temby QC, who presided over all hearings and wrote the 
report. 
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SELECTED ACRONYMS  
 

 
ASIC - Australian Securities and Investment Commission  
 
FBSB – Finance Brokers Supervisory Board  
 
FCI – First Charter Investment Pty Ltd 
 
FCMS – First Charter Mortgage Services Pty Ltd 
 
LVLB – Land Valuers Licensing Board 
 
LVR – loan-to-value ratio 
 
MIAA – Mortgage Industry Association of Australia 
 
MIS – Mortgage Information Service 
 
PMFM – Private Mortgage Funding  and Management Ltd 
 
WbP – Westonbirt Park Pty Ltd 
 



 

xi 

GLOSSARY OF SOME TERMS USED IN THIS REPORT 
 

appraisal – an estimate of the value of property 
 
arm’s length transaction – a genuinely negotiated piece of business, as 

opposed to one between commercial intimates 
 
Australian Securities and Investment Commission – the Federal 

statutory body responsible for regulation of companies, securities and 
investments 

 
bankruptcy – the process by which all assets of an insolvent individual are 

taken from him or her and divided up among creditors 
 
beneficiary – the person who stands to benefit under a trust relationship 
 
brokerage – a sum of money paid to a finance broker for services rendered 
 
capitalisation rate – the notional rate of return sought by a developer or 

purchaser of property, which when applied to actual or estimated 
annual net income produces a capital value – the higher the risk, the 
higher the rate and the lower the value 

 
certificate of title – a written, signed statement of ownership of property 

such as land lots; in the case of land it is kept in a register at the 
Department of Land Administration, and also shows registered 
mortgages and any caveats lodged 

 
creditors – those to whom money is owed 
 
en globo – as a whole; used with respect to land having potential for 

subdivision or other development, and to valuations of the land which 
take that potential into account 

 
enter into possession of land – assume ownership ― what a mortgagee 

may do in the event of default by a mortgagor, preliminary to sale of 
the mortgaged land to meet debt 

 
finance broker – one who arranges for money to be lent and borrowed, 

generally on a secured basis 
 
guarantor – one who promises to meet the specific debts of another should 

that other not pay them 
 
in-line valuation – a valuation of a number of units or blocks of land on the 

assumption that they will be sold together to a single purchaser 
 
insolvency – an incapacity to meet debts as and when they become due for 

payment 
 
liability – a debt or financial obligation 
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liquidation – the demise of a company, generally in circumstances like 
bankruptcy of an individual 

 
loan-to-value ratio – the proportion between an amount lent and the value 

of property against which the loan is secured. 
 
Mortgage Information Service – set up by the Public Trustee as a result of 

the finance brokers ‘scandal’ 
 
mortgage – a document which charges property, particularly land, with 

payment of a debt; if the debt is not paid on time, the land can be 
redeemed 

 
mortgagee – the creditor entitled to benefit of a mortgage 
 
mortgagor – the owner of property subject to a mortgage 
 
outgoings – amounts additional to rent payable in respect of leased 

premises, e.g. rates and insurance 
 
registered mortgage – a mortgage which has been duly lodged and 

accepted at the Department of Land Administration; without 
registration a mortgage is of little benefit 

 
retainer – a fee paid to a person or firm to secure their services 
 
second mortgagee - a creditor entitled to benefit of a mortgage, but 

ranking behind a prior (first) mortgagee 
 
settlement – the process by which a transaction is finalised, e.g. by handing 

over a signed transfer for registration in exchange for purchase price 
 
stamp duty – a fee payable to the State, at prescribed rates, on documents 

such as land transfers, mortgages and caveats 
 
subdivision – the breaking up of a large lot of land into smaller lots  
 
trustee – one who holds money or property on behalf of another 
 
trust account – an account kept by a trustee, generally at a bank, which 

contains other people’s money 
 
unsecured loan – an advance of money without mortgage or other security 
 
valuation – the formal process by which an opinion as to the worth of 

property is made and recorded 
 
valuer – anybody who performs valuations 
 
zoning – the division of land into areas or ‘zones’ for certain kinds of use 

such as ‘residential’ or ‘industrial’ ― prescribed by Government and 
subject to change 
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INTRODUCTION 
 

 This Report deals with problems that arose in the finance broking industry in 
Western Australia, chiefly over the period 1995 – 2000. 

  
 It can be said with absolute confidence that unlawful and improper practices 

were rife in parts of that industry over that period. This reflects badly on 
many individuals. But of course, and more importantly, it means there was a 
large systemic failure. 

  
 Many of those guilty of malpractices were licensed by the State. That is true 

of finance brokers, of valuers, and of some others. When they misconducted 
themselves, and got away with it, that encouraged them to continue. Others 
who found out what they had done followed suit.  

  
 There has been a shaking out in the industry, in part as a consequence of the 

close scrutiny to which finance brokers and others have been subjected. A 
number of firms have collapsed. A number of individuals have departed, one 
to go to prison (and more may follow him), others in disgrace. 

  
 Lenders ― often unsophisticated individuals who placed great faith in people 

such as finance brokers and valuers, and the fact that they were licensed ― 
lost much money. Many lost all or most of their life savings. Well over 
$100,000,000 was lost by lenders as a result of malpractices. 

  
 The main recommendation made by the Commission in this Report is that the 

Finance Brokers Control Act be repealed. That will see the end of the Finance 
Brokers Supervisory Board. The fact is that there is now little activity in the 
problem area ― pooled mortgages for development projects ― and what 
remains is effectively controlled by the Federal authorities. State licensing of 
finance brokers, which confers monopoly rights upon them as a group, cannot 
be justified and should be done away with. 

  
 Different considerations apply to the Land Valuers Licensing Board, which 

must be retained. That Board has improved its performance of recent times, 
and recognises the need to continue that improvement. 

  
 This was the third investigation into the finance broking scandal, as it came to 

be known to the public, conducted over the past two years. It was also the 
best resourced, in terms of powers, personnel and funding. 
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 The Commission was required to do its work in a relatively short period ― six 

months and ten days from commencement to report ― and with a relatively 
small budget of $5,000,000. We have done the job, on time and well under 
budget. That is very gratifying, not just to me but to those who worked here. 

  
 I thank Commission staff, who worked hard and did well. Special thanks are 

due and given to: 
  
 �� The Executive Officer, Michael Johnson. 
  
 �� Counsel Assisting - Tony Siopis, Anette Schoombee, Stephen Hall and 

Joseph McGrath – and the Commission’s solicitor, Gillian Michael. 
  
 �� Det Snr Sgt Gary Budge, who with one other fine police officer worked 

out of the Commission’s premises almost throughout the Commission’s 
term. 

  
 �� Analysts, headed by Dr Gordon Robertson. 
  
 �� The Records staff, headed by Jeremy Pearce. 
  
 �� The Communications Manager, Sandy Gater 
  
 �� My personal staff, particularly Poppy Mallon who produced this Report. 
  
 To give some idea of the work that had to be done, I mention that hearings 

were held on 63 days over a total period from 20 June to 13 December 2001. 
The transcript comprises 9040 pages. The total number of witnesses who 
gave evidence was 161. Some were more helpful than others. In total 889 
exhibits were admitted into evidence. Many of them were voluminous. 
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CHAPTER 1 
  

SOME HISTORY 
 

 FINANCE BROKING IN WESTERN AUSTRALIA 
 
1.1 

People have been lending money against the security of land for centuries, 
and in Western Australia for over 100 years. To take one simple example, a 
bank will lend money to a customer to enable her to buy a house. A 
mortgage, executed by the purchaser, under which she is obliged to make 
payments of principal and interest, will be registered against the land. In the 
event of default, the bank can sue to recover arrears or (this being the 
ultimate power it has) sell the land, satisfy the debt and costs out of the 
proceeds, and pay any balance to the borrower. 

  
 
1.2 

Generally banks deal directly with those who borrow from them. But often 
loans secured against land are arranged by intermediaries. So a solicitor 
may have a client with money who seeks a decent rate of return on it. The 
solicitor is or becomes (perhaps by advertising) aware of a house owner 
who wants to borrow funds. After checking the financial circumstances and 
credit reputation of the intended borrower, and having the property valued, 
the solicitor may recommend his client make a loan, prepare a mortgage ― 
generally for up to two thirds of the property’s value ― and have it executed 
and registered, the loan funds then being advanced. The solicitor could, in 
such circumstances, be described as a mortgage broker. 

  
 
1.3 

Finance brokers constitute a class that includes, but is not limited to, those 
who arrange mortgages secured against land. There are some who arrange 
loans secured against chattels, such as mining equipment or farming 
machinery. All finance brokers charge fees for arranging loans, whereas 
solicitors may well not do so. 

  
 
1.4 

Loans may be on a pooled basis, so that somebody brings together a 
number of lenders who lend monies for the purposes of a particular project. 
This Report chiefly deals with pooled mortgages, secured against land. 

  
 LEGISLATIVE CONTROL 
 
1.5 

The first specific legislation dealing with finance brokers was enacted in 
Victoria ― The Finance Brokers Act 1969. It resulted from the 
misappropriation of clients’ funds by finance brokers in that State. Before 
long, similar problems began to surface in Western Australia. In early 1974, 
the Law Reform Commission of Western Australia was asked by the Minister 
for Justice to report on the question of whether legislation should be 
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enacted to control the activities of mortgage brokers. In its report dated 
20 September 1974, the Commission defined a mortgage broker as “….a 
person who in the course of business as an agent negotiates or arranges 
loans of money for or on behalf of another for reward…” and indicated that 
this definition, for the purposes of the report, included finance brokers. The 
Commission found that mortgage brokers, and by extension finance brokers, 
should be subject to statutory control. The Commission recommended that 
mortgage brokers should: 

  
 

�� be licensed, the only requirement being one of fitness; 
�� keep trust accounts which should be subject to audit; and 
�� be required to contribute to a fidelity fund or take out a bond 
 
and that there should be exemptions from compliance with proposed 
legislation for those classes of people who were adequately covered by other 
legislation, for example banks and insurance companies. 

  
 
1.6 

The Finance Brokers Control Bill 1975 was introduced into the Parliament of 
Western Australia in April 1975. In the Second Reading Speech, the Minister 
for Works stated that “the need for legislation is emphasised by the 
conviction recently of a mortgage broker. He had misappropriated more 
than $170,000 in a number of dishonest dealings, leaving nine of his clients 
with little chance of getting their money back. This Bill is designed to 
remedy this sort of situation.”  The Act was assented to on 20 November 
1975, came into operation on 1 November 1976, and is still in force today. 

  
 
1.7 

The Act made provision for the licensing, regulation and supervision of 
finance brokers. It also established the Finance Brokers Supervisory Board. 

  
 TROUBLES ARISE 
 
1.8 

As a general rule, the number of complaints received by the Board was not 
great. In the decade before 1995 there were always less than 20 per year, 
with the single exception of 1992. In that year, 65 complaints were received 
in relation to one broker, who committed suicide leaving many investor 
clients out of pocket. In 1995, there were 22 complaints, but the trend 
thereafter was strongly upwards. According to the Ministry of Fair Trading, 
there were 50 complaints in 1996, 45 in 1997, 46 in 1998 and 139 in 1999. 
This was, and should have been seen as, a disturbing trend. Too little, too 
late, was done about it.  

  
 
1.9 

Problems in the finance broking industry were raised in the Legislative 
Assembly in November 1998, and on a number of subsequent occasions. 
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 Several members of the then Opposition sought, with marked success, to 

make a political issue out of what it categorised as a developing scandal, 
coupled with allegations of lax and inadequate regulatory reaction. 

  
 THE GUNNING COMMITTEE 
 
1.10 

On 8 February 2000, the Minister for Fair Trading, the Hon Doug Shave 
MLA, announced the establishment of a Committee of Inquiry into Fair 
Trading Boards and Committees. It comprised retired Judge Ivan Gunning, 
Mr Digby Blight and Dr Diana Newman. Subsequently, on 18 February 2000, 
the Premier and Minister for Public Sector Management, the Hon Richard 
Court MLA, directed that the Committee conduct its inquiry as a Special 
Inquiry pursuant to s11(1) of the Public Sector Management Act 1994. The 
Gunning Committee (as it came to be known) inquired first into the Finance 
Brokers Supervisory Board, concerning which it reported on 1 September 
2000, and later into the other Boards and the Committee in the Fair Trading 
portfolio. What follows is taken from the executive summary to that report. 

  
 The Committee’s inquiries, together with Police investigations, 

suggest that a significant number of finance brokers, along with a 
pool of property developers and land valuers, have brought about 
large losses to investors through deficient, if not unscrupulous, 
business practices. The existing regulatory system failed to identify 
the exploitation which was occurring until it was too late to be able to 
do anything to prevent the losses which resulted. 

  
 It is clear that the Finance Brokers Control Act 1975 (WA), (“the Act”) 

an Act which was designed to protect investors against negligence 
and defalcation by finance brokers to whom they entrust their 
investment has grossly failed to achieve that purpose. The provisions 
for customer redress for loss suffered as a result of defalcation by a 
broker are totally inadequate having regard to the amounts of money 
involved. Despite repeated calls from industry representatives and the 
Board to successive governments over the last 20 years, no 
legislation to improve the protections afforded by the Act has been 
brought before Parliament. 

  
 
1.11 

The Committee made 28 recommendations for legislative and administrative 
change, a number of which have been acted upon. Perhaps more 
importantly ― and this was not recommended by the Gunning Committee ― 
the Finance Brokers Supervisory Board has been wholly reconstituted, and 
has become more active than was previously the case. 
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 THE TRAVERS COMMITTEE 
 
1.12 

Many contended that the terms of reference of the Gunning Committee were 
insufficiently broad to address the finance broking industry problems, that 
had by then become matters of grave public concern. On 21 June 2000, the 
Legislative Council determined that a Select Committee be established. This 
was done on a motion moved by the Hon Ken Travers MLC on 5 April of that 
year. During debate, he stated a belief that a more wide–ranging inquiry 
was called for, and he became Chairman of the select committee. It did not 
report before Parliament was prorogued. A new select committee, the Select 
Committee into the Finance Broking Industry in Western Australia, was 
established on 17 August 2000 using the same terms of reference as the 
previous committee. That committee reported in December 2000. 

  
 
1.13 

The committee made a number of findings which were critical of some 
finance brokers, the Board, the Ministry and the Act. Its report concluded in 
this way: 

  
 The Committee is unanimous in its view that a further inquiry is 

required into the finance broking industry in Western Australia. 
Committee members are divided over whether this further inquiry 
should take the form of a Royal Commission, or alternatively, by the 
reappointment of the Gunning Inquiry to investigate the finance 
broking industry, with expanded terms of reference to allow it to 
investigate all matters. In particular, any further inquiry should 
examine the links between and roles played by finance brokers, 
borrowers, valuers, lawyers, auditors and their associates. 

  
 ROYAL COMMISSION APPOINTED 
 
1.14 

Following the change of government in February 2001, it was announced ― 
indeed this had been a pre-election undertaking ― that a Royal Commission 
would be appointed. On 24 April 2001, the government announced that Ian 
Temby QC would be appointed as Royal Commissioner. The Commission was 
formally constituted on 11 June. Its terms of reference are set out and 
discussed in the next chapter. 

  
 
1.15 

Before the Commission was formally constituted, much thought was given to 
how it might be useful and effective in a limited period and within a set 
budget. The approach decided upon was to examine as case studies a 
representative group of projects which had collapsed leaving lenders with no 
prospects of recovery, either in full or at all, as was often the case. There 
were over 100 such projects known, and a selection was made of 17 of 
them. They covered a range of finance brokers, various types of alleged 
malpractice, different valuers, a range of lenders, and various solicitors. The 
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selection process was undertaken by myself as Commissioner–designate 
and my then staff, and our views as to choice of projects were accepted by 
government in all respects, without either addition or deletion. I had some 
input into the way in which the terms of reference were couched in other 
respects. 

  
 COURSE OF INQUIRY 
 
1.16 

The Attorney General, the Hon Jim McGinty MLA, appointed four counsel 
assisting ― Mr T Siopis, Ms A Schoombee, Mr S Hall and Mr J McGrath ― 
pursuant to s22 of the Royal Commissions Act 1968. At the first sitting of 
the Commission, held on 20 June 2001, each of them was granted leave to 
examine and cross-examine witnesses generally. An opening address was 
then given by lead counsel assisting, and the hearing was adjourned until 25 
June, on which date the first witnesses were called. 

  
 
1.17 

Appendix 1 contains a complete list of witnesses called, and the segments 
with respect to which they gave evidence. Where evidence was given in 
private sessions, or was subject to a suppression order, that is indicated. 
The names of counsel granted leave to appear are also included in that 
Appendix. 

  
 
1.18 

The last day of hearing was 13 December. In all, the Commission sat on 63 
days. 

  
 PEOPLE AND PREMISES 
 
1.19 

Mr M Johnson, who had extensive prior experience with Royal Commissions, 
was seconded to be the Executive Officer of the Commission. A group of 
forensic analysts were put together, headed by Dr G Robertson, formerly 
Deputy Auditor General. Detective Senior Sergeant G Budge of the WA 
Police Service was seconded to the Commission, and he arranged for other 
officers to provide assistance as necessary. The Commission’s 
record-keeping team was headed by Mr J Pearce. The Commission’s staff 
comprised at its peak some 29 people. 

  
 PUBLICITY 
 
1.20 

An advertisement was published in “The West Australian” on 13 June 2001. 
It set out the terms of reference of the Commission, encouraged those with 
information to bring it forward, and contained contact details for the 
Commission. 

  
 
1.21 

Ms S Gater was appointed as the Commission’s Communications Manager. 
She handled  media  enquiries,  put  out  an  information  booklet  on  the  
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 Commission, and arranged for the daily transcript of proceedings to be 

posted on the world wide web. 
  
 EXPENDITURE 
 
1.22 

The Commission was given a budget of $5,000,000. The job has been done, 
on time and well under budget. An outline expenditure statement, of course 
at this time unaudited, appears in Appendix 3.  
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CHAPTER 2 
 

TERMS OF REFERENCE 
 

 
2.1 

The following Commission was approved by the Governor. 

  
 To: IAN DOUGLAS TEMBY QC 

By this Commission under the Public Seal of the State issued with the advice 
and consent of the Executive Council, I, the Governor – 

 
1. appoint you to be a Royal Commission to inquire into and report on 

whether there have been unlawful or improper activities or practices 
relating to the finance broking industry in Western Australia, since 1 
January 1994, as evidenced by the conduct of finance brokers, 
borrowers and those who provided services to them and to lenders, 
including but not limited to advisers, accountants, auditors, bankers, 
lawyers and valuers; 
 

2. require you do so with particular reference to the matters known as 
or relating to: 
 
(a) the Westonbirt Park project, near Bridgetown; 
(b) 7 Cessnock Way, Rockingham; 
(c) the Margaret River Motel project; 
(d) purchase of the Katanning Unit Hotel; 
(e) the Stock Road Markets project, Bibra Lake; 
(f) the Dunsborough Resort Motel complex; 
(g) restaurant project, Lot 2 Coolbellup Shopping Centre; 
(h) the Madison Apartments, 146 Mill Point Road, South Perth; 
(i) Lot 100 Benara Road, Caversham; 
(j) the Park View Estate project, Canning Vale;  
(k) the Bubbling Billy Restaurant, Capel; 
(l) the Karri Oak Vineyard, Mt Barker, project; 
(m) the Ord River Sandalwood project; 
(n) 24 and 26-28 Trafalgar Road, East Perth; 
(o) Wirilya project, corner Toodyay and Jingaling Brook Roads, 

Toodyay; 
(p) Lot 10 Hardy Road, Wattle Grove; 
(q) land dealings in the Wellington Heights Estate, near Collie. 

  
 3. require you to report as to whether the conduct of the relevant  State 

regulatory authorities was, in relation to all of the above, adequate in 
all of the circumstances; 
 

4. declare that you are to inquire into and report on these matters to the 
extent practicable in the time available to you; 

  
 5. declare that you may have regard to the material presented to, and 

the reports by, the Gunning Committee of Inquiry into the operations 
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of the Boards and Committee in the Fair Trading portfolio; 
  
 6. declare that you are to report by 21 December 2001; 

 
 7. declare that, by virtue of this Commission, you may in the execution 

of this Commission do all the acts, matters and things and exercise all 
the powers that a Royal Commission may lawfully do and exercise, 
whether under the Royal Commissions Act 1968 or otherwise; 

  
 8. declare that section 18 of the Royal Commission Act 1968 applies to 

this Commission;  
  
 9. declare that in conducting the inquiry you may: 
  
 9.1 do anything that you consider appropriate in order to avoid 

prejudice to pending or prospective criminal proceedings, 
including taking evidence or otherwise proceeding in private, 
precluding the publication of evidence or deferring the taking of 
evidence; and 

 
9.2 during the course of the inquiry refer any matter to an 

appropriate authority, where you consider that delaying that 
action until the completion of your report would be undesirable.

  
 10. declare that in your report you may make any recommendations you 

consider appropriate. 
  
 GIVEN under my hand and the Public Seal of the State at Perth on 11 June 

2001. 
  
 
2.2 

The primary obligation upon the Commission was to inquire and report. Just 
what had to be inquired into and reported upon necessitated, and was 
given, close consideration. 

  
 UNLAWFUL CONDUCT 
 
2.3 

The first important phrase in clause 1 is “unlawful or improper”. These are 
alternatives. The question is: were there activities or practices that were 
unlawful, or alternatively improper? 

  
 
2.4 

Conduct is unlawful if contrary to any rule contained in Australian law. The 
concept is a broad one and extends beyond conduct that is “criminal”. Apart 
from federal offences, the criminal law as it operates in this State is 
contained in the Criminal Code as to all serious offences, and in some other 
Acts of Parliament and delegated legislation, which generally create lesser 
offences. Conduct is criminal if contrary to law, and if a penalty is attached 
to any breach. But there are other legal rules to which no penalty is 
attached; many pieces of legislation impose duties upon individuals or 
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incorporated bodies. Any failure to perform such a duty may result in civil 
liability. Such failure is contrary to law, that is to say unlawful.  

  
 
2.5 

The Commission was not required to report whether any matter should be 
referred to appropriate authorities with a view to the commencement of 
criminal proceedings. Rather it was given a power to refer matters, in 
particular by clause 9.2, in circumstances where delay in doing so until 
completion of the report “would be undesirable”. No need arose to refer 
matters to police, for investigation with a view to prosecution. The simple 
reasons are that two police officers worked with the Commission almost 
throughout the course of its investigation, they knew what was going on, 
and they took steps to cause charges to be laid or investigations to be 
launched as the matter went along. See in this respect Appendix 2. 

  
 
2.6 

It is important to emphasise the nature of this Commission. It is an 
administrative body. The Royal Commission into Commercial Activities of 
Government and Other Matters in its report published in December 1992, 
said of itself at 1.2.6: 

  
 It is not a court of criminal justice charged with the determination of 

the guilt or innocence of persons prosecuted for breaches of the law. 
It is not bound by the rules of evidence. The fact that this 
Commission has been conducted by present and former members of 
the judiciary should not be seen as constituting it a “judicial” inquiry 
or giving it the status of a court. While it is the function of a judge or 
a jury to determine issues, at least as far as the law is concerned, the 
purpose of a Royal Commission is to find facts and report them, and 
often, as in this case, to make recommendations. It has no power to 
affect the legal rights of individuals. 

  
 
 

All this is equally applicable to this Commission, save that the Commissioner 
is not and has not been a judge, save on an acting basis. 

  
 
2.7 

Legal difficulties arose because people under investigation were charged 
with offences, both before the Commission commenced and during the 
course of the hearings. A number of those charges related directly to the 17 
projects which the Commission subjected to particular scrutiny. 

  
 
2.8 

The general law requires that nobody do anything which is intended to 
interfere, or might as matter of practical reality have the consequence of 
interfering, with the course of criminal justice. That applies to any inquiry, 
including a Royal Commission: Hammond v Commonwealth (152 CLR) 188. 
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For present purposes two aspects of this general rule arise. One is that the 
actual conduct of an inquiry must be carefully pursued, and in particular 
witnesses facing criminal charges should not be required to testify 
concerning them because that might in some manner prejudice their 
defence. Accordingly, a number of witnesses before the inquiry were not 
forced to answer questions which would otherwise have been asked of them. 
Fortunately the evidentiary gaps could generally be filled, more or less, by 
either documents or testimony from other witnesses. 

  
 
2.9 

Secondly, it is not for a Commission to make findings as to criminal 
offences, at least where charges have been laid. The Commission must not 
arrogate to itself the functions of a criminal court, or run any risk of 
appearing to do so. Furthermore, prejudicial publicity before a criminal trial 
could cause it to be put off, or even aborted entirely. But it is highly 
desirable, as I see it, that this Report should be made public as soon as is 
sensibly practicable. The public interest will be served by recording and 
making available for general consumption the history of what went wrong 
and why. 

  
 
2.10 

In summary, the Commission could not for legal reasons, or at the least 
clearly should not, make findings of unlawfulness by reason of criminal 
misconduct in circumstances where individuals have been charged with the 
offences in question. It is merely a small extension to say the Commission 
should not do that in circumstances where the individuals concerned may 
well be charged with criminal offences. And that is the case with respect to a 
number of individual witnesses. Further charges are likely, perhaps 
inevitable. It is then merely a small further extension to say that findings of 
unlawful conduct on the basis of criminal offences should not be made at all. 
Otherwise the anomalous position would arise that those more likely to be 
guilty, that is to say those charged or likely to be charged, will not have 
findings made of unlawful conduct, but those less likely to be guilty will 
have. 

  
 
2.11 

For these reasons, the Commission has made no findings of unlawful 
conduct by reason of apparently criminal activities. All such activities are 
improper, and findings have been made accordingly, using forthright 
language where appropriate. 

  
 
2.12 

The other category of unlawful conduct which most obviously arises is under 
s52 of the Trade Practices Act 1974 (Commonwealth) and s10 of the Fair 
Trading Act 1987 (WA). Those sections between them proscribe conduct in 
trade or commence “that is misleading or deceptive or is likely to mislead or 
deceive”. The sections do not create criminal offences. There are statutory 
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remedies for breach of them, including injunctions, damages and remedial 
orders. 

  
 
2.13 

What is misleading or deceptive conduct within the meaning of the statutes?  
It has been held to cover a wide range of conduct, whether by a commission 
or omission, which creates a misleading impression. There need not be an 
intention to mislead or deceive. In Henville v Walker (2001) HCA 52 at para 
18 Gleeson CJ said: 

  
 The purpose of the statute, so far as presently relevant is to establish 

a standard of behaviour in business by proscribing misleading and 
deceptive conduct, whether or not the misleading and deceptive 
conduct is deliberate, and by providing a remedy in damages. 
(Emphasis added.) 

  
 
2.14 

As will appear from the discussion about to take place, a finding of 
impropriety is a serious one. It would not cover merely inadvertent conduct, 
unless the consequences were very grave. In my view, to make formal 
findings of unlawful conduct on the basis of s52 of the Trade Practices Act or 
s10 of the Fair Trading Act would not be useful, unless the conduct were so 
serious as to warrant a finding of impropriety. The public wants to know 
about misconduct, not mere negligence or conduct which actually but 
accidentally gives a misleading impression. Accordingly, findings of breach 
of these statutory provisions have not been made. Everything serious which 
would be covered by them comes under the heading of impropriety. 

  
 
2.15 

In summary, and for the reasons explained, no findings of unlawful conduct 
have been made. There have been findings of impropriety made, indeed 
many of them. Sometimes they relate to conduct which was, on any fair 
view of the matter, criminal in nature. Sometimes the impropriety found 
also involves a breach of ss 52 or 10 of the Trade Practices Act or the Fair 
Trading Act respectively. But it would be a waste of time and space to 
dissect these matters, and make and record fine distinctions. To repeat, the 
Commission will serve the public purpose by recording just what went wrong 
and why, and by making findings of impropriety, in plain language, where 
appropriate. 

  
 IMPROPER CONDUCT 
 
2.16 

As to the meaning of the phrase “improper activities or practices”, the 
question cannot be answered outside a given context. As the 1992 Royal 
Commission report just referred to said (at 1.6.58) “it would be a mistake to 
attempt to frame a precise definition of improper conduct that would be 
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capable of application in all circumstances”. Further, speaking of public 
servants: 

  
 ….improper conduct would be established where there was a gross 

departure from those standards of public administration the public are 
entitled to expect and which is otherwise inexplicable. An alternative 
form of words for the final phrase would be ‘and which defies rational 
explanation’. 

  
 That Commission made clear that a case of deliberate abuse of the authority 

of a public position for improper ends would certainly be within the concept, 
but impropriety is not so limited. 

  
 
2.17 

Conduct is improper where it involves a serious departure from the 
standards expected of anyone in the same position as the person whose 
conduct is being considered. It is not possible to frame a precise definition 
of improper conduct that will be capable of application to all circumstances. 
The quality of conduct is inevitably judged on the basis of reasonable 
standards prevailing in the community at the time. What is improper will 
partly depend upon the standards which prevail within an occupational 
group to which an individual belongs. Solicitors have professional standards, 
as do valuers, and accountants, and auditors, and perhaps also bankers. 
Much will be common to all. It is difficult to imagine a respectable 
occupational group, whether or not a profession, which sanctioned the 
telling of untruths by members. In deciding whether there was impropriety 
on the part of an individual belonging to an occupational group, it was 
necessary from time to time to have regard to recognised group standards. 
A breach of the prevailing standards may, depending on the seriousness, be 
considered improper. Whilst there need not be a consciousness that the 
behaviour is improper, it must be grave. Mere negligence or carelessness 
are unlikely to be characterised as improper. 

  
 FINANCE BROKING INDUSTRY 
 
2.18 

Clause 1 of the terms of reference required the Commission to inquire into 
and report on whether there had been unlawful or improper activities or 
practices since 1 January 1994. This question was, naturally enough, not 
asked at large. Rather it was asked in relation to “the finance broking 
industry in Western Australia”. That clearly means the industry in which 
finance brokers operate, and the term “finance broker” is defined in s4 of 
the Finance Brokers Control Act 1975 to mean “a person who, as an agent, 
in the course of business negotiates or arranges loans of money for or on 
behalf of other persons”. (The definition is subject to the exceptions 
specified in s5(1), which do not matter for present purposes.)  Accordingly, 
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it is the activities or practices relating to the industry carried on by finance 
brokers as so defined that the Commission has inquired into, with a view to 
ascertaining whether and what unlawful or improper activities or practices 
had occurred since the stated date. 

  
 
2.19 

What has just been said needs to be qualified. The Commission was 
required to look for such activities or practices, relating to that industry, and 
since the date in question, “as evidenced by the conduct of” various classes 
of person. 

  
 THE CLASSES 
 
2.20 

The Commission was required to examine the conduct of three classes of 
persons active in the finance broking industry, namely: 
 

i. finance brokers – the definition of that phrase has been given; 
ii. borrowers: those who borrowed money through finance brokers; 

and 
iii. “those who provided services to them…”, (ie finance brokers and 

borrowers) “…and to lenders, including but not limited to advisers, 
accountants, auditors, bankers, lawyers and valuers”. 

  
 
2.21 

The intention clearly was to cover this last class, who may be described as 
facilitators, so long as they provided services to any one or more of finance 
brokers, borrowers, and lenders. As will appear when particular projects are 
examined, it was sometimes difficult to say whether a particular solicitor or 
valuer was acting exclusively for a finance broker, or only for a borrower, or 
whether he, she or it was acting for (and therefore owed duties to) lenders 
as well. 

  
 THE PROJECTS 
 
2.22 

The terms of reference listed 17 projects or matters. The Commission was 
required to discharge the function given to it by the first term of reference 
“with particular reference to” those projects or matters. It was not 
precluded from looking at any conduct otherwise falling within the general 
scope of clause 1, merely because it did not relate to anything contained in 
the clause 2 list. As it transpired, that list of matters was well chosen, both 
because it turned out to be as broadly representative as was hoped at the 
outset, and also because the Commission had time to examine the 17 
matters in hearings, and really no time to do more as to other projects. 

  
 STATE REGULATORY AUTHORITIES 
 
2.23 

Clause 3 of the terms of reference required the Commission to “report as to 
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whether the conduct of the relevant State regulatory authorities was, in 
relation to all the above, adequate in all the circumstances”. The reference 
back was clearly to both clauses 1 and 2. The question thus became 
whether the conduct of the bodies in question was adequate in relation to 
unlawful or improper activities or practices relating to the finance broking 
industry in this State after 1 January 1994, both generally and with 
particular reference to the 17 projects or matters. 

  
 
2.24 

Clause 5 provided that the Commission “may have regard to the material 
presented to, and the reports by, the Gunning Committee of Inquiry into the 
Operations of the Boards and Committee in the fair trading portfolio”. That 
was naturally done, as much valuable work had been carried out by the 
Gunning Committee. Its report dated 1 September 2000 was very critical of 
two State bodies, each of which had some responsibility for regulation of the 
finance broking industry, namely the Ministry of Fair Trading and the 
Finance Brokers Supervisory Board. Nobody reading that report could 
conclude other than that the performance of functions by both the Ministry 
and the Board was inadequate in all of the circumstances, indeed grossly so. 
As lead counsel assisting said in his opening address: 

  
 The Gunning Inquiry was particularly critical of the responses by 

these bodies to a series of events relating to the finance broking 
industry which occurred primarily during the period 1994 to 1999. 
These criticisms include, but are not limited to, the following: the 
failure by the authorities to examine the causes of the dramatic 
increase in complaints about finance brokers received from investors 
from 1996 onward, including in particular an increase by 150 per cent 
in complaints received in 1999; the failure of the Board to investigate 
the affairs of Grubb Finance with sufficient expedition, 
notwithstanding the receipt of a qualified audit in 1992 and a 
recommendation in October 1998 from a departmental inspector that 
a special audit should be undertaken; the failure to deal effectively 
with 13 complaints about the conduct of broker Gamel Ward which 
were received by the Ministry between late 1994 and 1996; the 
failure to respond expeditiously or effectively to complaints regarding 
Global Finance which were made in 1998 by Ms Searle and Mr Hellens 
on one hand and Mr Lens and his advisers on the other hand; the 
failure of the Board to respond effectively to reports received as early 
as 1995 that there was a practice in the industry of over-valuing 
properties so as to secure finance; and the failure to deal with 
complaints about the operations of Blackburne and Dixon. 

  
 
2.25 

It would have been wholly unsatisfactory to leave the matter on the basis 
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that the Gunning Committee findings were sufficient, and nothing more 
remained to be looked at or said. Mr Siopis went on to say this when 
addressing the Commission in opening on 20 June 2001: 

  
 The Commission intends to build on the work which has been 

undertaken on the Gunning Inquiry. It intends to examine whether 
there were steps that the regulatory authorities could and should 
have taken in the proper discharge of their statutory function and the 
consequences of any failure to take such steps for investors generally 
or one of the more particular groups of investors. 

 
The Commission will also investigate the performance of the Finance 
Brokers Supervisory Board in relation to the setting of fee scales for 
the remuneration of finance brokers. 

  
 REMAINING CLAUSES 
 
2.26 

The remaining terms of reference did not require much consideration. Most 
of them related to the functioning of the Commission. However, mention 
should be made of clause 9.1. It enabled, but did not in terms require, the 
Commission to do anything “appropriate in order to avoid prejudice to 
pending or prospective criminal proceedings, including taking evidence or 
otherwise proceeding in private, precluding the publication of evidence or 
deferring the taking of evidence”. 

  
 
2.27 

From time to time, applications were made for private hearings, or non-
publication orders, and frequently for both. Sometimes such applications 
were acceded to. On other occasions, the Commission decided to hold a 
private hearing or prevent publication of certain evidence of its own volition, 
without application. This was done bearing in mind clause 9.1, and also 
ss19A and 19B of the Royal Commissions Act. 

  
 REFORM 
 
2.28 

The Commission was, by clause 10 of the terms of reference, empowered 
but not required to “make any recommendations” considered appropriate. 
That has been done  (see Chapter 26). 
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CHAPTER 3 
 

CONDUCT OF INQUIRY 
 

 
3.1 

The Commission is required to inquire and report. This chapter deals with 
the way in which the inquiry, which led to this Report, was conducted. 

  
 GATHERING MATERIAL 
 
3.2 

Much work had been done by others before the Commission was 
established. Most of it had been done relatively recently, during the 
preceding couple of years. Extensive holdings of relevant documents were 
with the police, the Ministry, the Board, and various liquidators and 
supervisors. Summonses to produce documents were issued to all of these, 
generally with reference to particular segments. Such summonses were also 
issued to many others, including solicitors, accountants, valuers, banks and 
finance brokers, as well as individuals. 

  
 
3.3 

Over the life of the Commission, the total number of document summonses 
issued was 356. That produced a very considerable quantity of 
documentation. Many more documents were volunteered to the 
Commission. Everything received was examined as soon as was practicable 
after receipt, and all material which appeared to be of no or marginal 
relevance was returned whence it had come. The documents retained by the 
Commission for its work numbered 17,130, and comprised something in 
excess of 175,000 pages. Generally speaking, the Commission worked from 
copied documents. Some originals were retained, but most were returned. 
The propensity was to retain original documents where criminal charges 
seemed likely. 

  
 KEY SOURCE DOCUMENTS 
 
3.4 

With respect to each project or matter, analysts selected those documents 
which seemed to be of real importance in working out just what had 
happened, and whether there had been unlawful or improper conduct. The 
final sorting was done by one of the counsel assisting, and that led to a 
bundle of key source documents for each project. Finally, and most 
importantly, a provisional statement of facts and issues was prepared. That 
document was a summary of the likely uncontested facts, including such 
matters as a description of the land in question, a description of the actual 
or proposed project ― a building, a subdivision, or whatever the case might 
be ― the dates and amounts of valuations and a short commentary on 
them, something by way of history as to the course of dealings between 
finance brokers, borrowers and lenders, and a description of outcome 
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including losses incurred. That document was deliberately kept short and 
dispassionate. In the course of it, certain issues which were likely to arise in 
the hearings were referred to. 

  
 
3.5 

Each of the key interested parties was then sent the bundle of key source 
documents and the provisional statement of facts and issues. Each recipient 
was asked to advise the Commission, before the hearing commenced, as to: 

  
 

�� any document which was not authentic, or which was missing; 
 

�� any statement of provisional facts which was in dispute, and 
 

�� any additional issue which the recipient wished to raise for 
consideration. 

  
 
 

The idea of this approach was to provide a documentary and factual base 
which was fixed, so that time would not be wasted in the course of hearings 
in dealing with basic matters. The process worked well, and saved a great 
deal of time. 

  
 
3.6 

Most witnesses who were called received this material prior to the hearing. 
Some, who had relevant evidence to give but were not viewed as key 
participants in the entire project or matter under investigation, had not. At 
the hearings concerning the segment in question there were always some 
additional documents tendered, sometimes a considerable number of them. 
However, the fact that all concerned ― Commissioner, counsel assisting, 
most witnesses and their counsel ― were in possession of the material, and 
in particular the bundle of key source documents, was a great aid to the 
efficient and effective conduct of the hearings. 

  
 POSSIBLE FINDINGS 
 
3.7 

As has been said, the provisional statement put out in advance of hearings 
dealt with not just known facts, but also possible issues. The letter sent to 
recipients stressed that, as the Commission was conducting an 
investigation, it was inevitable that further issues would arise during the 
course of the hearings. That invariably happened. 

  
 
3.8 

After all of the evidence in relation to a particular segment had been 
received, counsel assisting prepared and disseminated, as appropriate, a 
statement of possible findings. Every individual who might be the subject of 
an adverse finding of unlawful or improper conduct was thus put on notice. 
Many made submissions as to why findings should not be made with respect 
to them in the manner put forward by counsel assisting. Sometimes those 
submissions were accepted, in whole or in part, and sometimes they were 
not. Naturally, the Commissioner did not feel bound to make the findings 
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which were put forward by counsel assisting merely on the basis of a lack of 
contrary submissions. The Report is the Commissioner’s work, and contains 
his conclusions. 

  
 PROCEDURAL FAIRNESS 
 
3.9 

There is nothing in the Royal Commissions Act, or in the terms of reference, 
that makes hearings mandatory. What the Commission had to do was to 
inquire and report. It held hearings for two main reasons. 

  
 
3.10 

The first was that witnesses before a Royal Commission are obliged to 
answer all relevant questions asked of them. The Royal Commissions Act by 
s14(2) provides that “when any question relevant to the inquiry is put to a 
person…the person is not entitled to refuse to answer the question on the 
grounds the answer might incriminate or tend to incriminate the person or 
render the person liable to a penalty”. In that respect, a Commission such 
as this can go far further than the ordinary courts can. However, balancing 
protection is provided by s20. By its terms a statement or a disclosure made 
by a witness in answer to a question before a Commission shall not be 
admissible in evidence against that person in any civil or criminal 
proceedings in any court in Western Australia. 

  
 
3.11 

Of course, the Commission can compel witnesses to answer questions, but it 
cannot make them tell the truth. Quite often the truth was prised out of 
witnesses, but no doubt sometimes not. 

  
 
3.12 

The other chief reason why hearings were conducted was to ensure that 
procedural fairness requirements were met. Although the Commission 
cannot issue judgments which affect legal rights, findings it makes may well 
affect reputation. The leading cases in this area are well known. The 
relevant rules are succinctly set out in the judgment of the Judicial 
Committee of the Privy Council in Mahon v Air New Zealand (1984) 1 AC 
808 at 820-821. See also National Companies and Securities Commission v 
News Corporation Limited (1984) 156 CLR 296 and Annetts v McCann 
(1990) 170 CLR 596. In Mahon’s case, at 820, their Lordships indicated the 
relevant rules of natural justice could be reduced to two: 

  
 The first rule is that the person making a finding in the exercise 

of…(investigative) jurisdiction must base his decision upon evidence 
that has some probative value in the sense described below. The 
second rule is that he must listen fairly to any relevant evidence 
conflicting with the finding and any rational argument against the 
finding that a person represented at the inquiry, whose interests 
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(including in that term career or reputation) may be adversely 
affected by it, may wish to place before him, or would have so wished 
if he had been aware of the risk of the finding being made. 

  
 At 821 their Lordships went on to state: 
  
 What is required by the first rule is that the decision to make the 

finding must be based upon some material that tends logically to 
show the existence of facts consistent with the finding and that the 
reasoning supportive for the finding, if it be disclosed, is not logically 
self-contradictory. 

  
 The second rule requires that any person represented at the inquiry 

who will be adversely affected by the decision to make the finding 
should not be left in the dark as to the risk of the finding being made 
and thus deprived of any opportunity to adduce additional material of 
probative value which, had it been placed before the decision-maker, 
might have deterred him from making the finding even though it 
cannot be predicted that it would inevitably have had that result. 

  
 
3.13 

These passages were cited with approval by the Royal Commission into 
Commercial Activities of Government and Other Matters in its report at 
1.6.28-9. The Commissioners there also cited with approval (at 1.6.32) the 
following statement by the Royal Commission into Productivity in the 
Building Industry in NSW in his report at (ix): 

  
 I can say that I do not accept that in this type of inquiry an adverse 

finding is the equivalent of a finding of disputed fact, of any criticism 
of a party, or of the exposure of evidence or material which might 
reflect badly on a person. Nor do I accept that a warning must be 
given of all possible ramifications of each piece of evidence before it 
can be referred to in the Report. I do agree that a party should not be 
confronted for the first time in the Report with a true adverse finding 
upon a totally new point or issue which it could not have reasonably 
anticipated. I do not accept that this anticipation can only come from 
an express statement or warning by the Commissioner or Counsel 
Assisting. 

  
 
3.14 

It is believed that the procedures followed by this Commission, including 
  
 

�� dissemination in advance of the hearing of key source documents, and 
provisional statement of facts and issues; and 

 
�� circulation to those affected of a statement of possible findings, with 



 

Chapter 3 – Conduct of Inquiry  Page 25 

every possibility being provided for them to counter those findings, 
  
 went further than other Royal Commissions have done, at least in this 

country, in securing procedural fairness. 
  
 PROOF OF MATTERS 
 
3.15 

As the hearings were in aid of an inquiry, it was sometimes necessary to dig 
or probe to find a clue or a lead to assist in consideration of a primary 
subject matter. That means that while the concept of relevance is applicable 
before a Commission, it does not operate in the same way as in ordinary 
civil litigation, where there are parties and clearly defined issues. In the 
same manner, the Commission was not confined to evidence which would be 
admissible in a civil or criminal court, although the vast majority of the 
evidence presented to it was of that type. To give but one example, a 
Commission conducting an inquiry can receive hearsay evidence, not just to 
establish the truth of what is being asserted, but also to enable further 
investigation to be undertaken. 

  
 
3.16 

The standard of proof applied by the Commission was the same as is 
ordinarily applied in civil litigation, that is to say the balance of probabilities. 
However, the greater the gravity of the allegation being considered, the 
greater the strictness of proof required. See Briginshaw v Briginshaw (1938) 
60 CLR 336 at 362 per Dixon J. As the Commission was looking for unlawful 
or improper practices ― certainly matters of gravity ― and was ever mindful 
of the effect which its Report could have on the reputation of individuals, 
adverse findings were never made unless solidly proved. 

  
 PARLIAMENTARY PRIVILEGE 
 
3.17 

Mention was made in Chapter 1 of the report of the Select Committee into 
the Finance Broking Industry in Western Australia, published in December 
2000. The Commission obtained the report, and also the evidence led before 
that Committee. Both were tendered in evidence on the first day of hearing. 
It was then made clear by counsel assisting that while the Commission could 
have regard to that report and evidence, there were significant constraints 
arising from article 9 of the Bill of Rights 1689, which precludes all 
possibility of debates or proceedings in Parliament being “impeached or 
questioned in any court or place out of Parliament”. Article 9 forms part of 
the law of this State, by virtue of the Parliamentary Privileges Act 1891. 

  
 
3.18 

Serious questions of breach of parliamentary privilege would have arisen if 
any witness before the Commission had been cross-examined on the basis 
of evidence given before the Select Committee. There were 53 witnesses 
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who gave evidence before that Committee, and the fact that they had done 
so rendered it unnecessary for many of them to give evidence before the 
Commission. The constraints referred to above were scrupulously observed 
and did not give rise to any significant outcome effects. 

  
 COURSE OF INQUIRY 
 
3.19 

The first 17 segments, dealing with a sample of projects, were heard in a 
period from late June to the beginning of November. There was then a 
hearing lasting for nearly three weeks which dealt with the adequacy or 
otherwise of the conduct of the State regulatory authorities, and with reform 
proposals. Care was taken to ensure that the pace that was maintained 
through the hearings ― necessary in view of the early reporting date ― did 
not lead to a lack of desirable thoroughness and that everyone who needed 
to be heard was given a say. 

  
 
3.20 

I wrote some of the Report as the hearings proceeded, and completed 
project segment chapters fairly soon after final submissions as to each were 
concluded. That meant that all of the chapters in Part 2 of this Report were 
completed, and largely edited, by the end of November. All editing work was 
done by Michèle Drouart, but I must ― with that modesty appropriate to an 
author ― accept responsibility for any deficiencies the Report may have. I 
hope they are limited to infelicities of expression. 
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CHAPTER 4 
 

WESTONBIRT PARK, BRIDGETOWN 
 

 
4.1 

This chapter concerns Lot 1 Kangaroo Gully Road, which comprises about 
350 acres of farming land east of Bridgetown. In early 1998, a company was 
set up and it acquired the land, with a view to creating a residential 
subdivision comprising 104 strata-title lots around an arboretum. Loans 
totalling millions of dollars were raised against the security of the land 
through the finance broker First Charter Mortgage Services. A lot of trees 
were planted and some drainage and roadworks done, but the subdivision 
was not achieved. The company went into liquidation, the land was sold by 
the first mortgagee, and losses exceeding $2,500,000 were incurred by 
secured and other creditors. 

  
 THE LAND 
 
4.2 

This description of the land is taken from a valuation by Tim Lee-Steere 
dated 15 September 2000: 

  
 Topographically the property is undulating to hilly with soil types 

comprising heavy alluvial type loams at the lower elevations rising 
gradually to gravel loams over a clay base. Natural timber in the area 
consists of Jarrah and Marri with river type gums along the 
watercourses and lower elevations, particularly towards the southeast 
corner. Some copses of pine trees are established towards the south 
and southeast. 

  
 The property has a frontage to the Kangaroo Gully Road along its 

north boundary of about 1356 metres, and an area of 140.3694 
hectares. A small portion of land in the far north east corner 
comprising about 7170 square metres is situated on the opposite side 
of Kangaroo Gully Road, is undeveloped and of little or no value. 

  
 
4.3 

It is interesting that the situation of the land relative to Bridgetown varies 
depending upon which valuation report one reads. Gerald Major and 
Timothy Anderson provided reports for the developer or the finance broker 
or both. They agreed: 

  
 Major, report dated 16 January 1998: “…located approximately 1 km east of 

the township of Bridgetown…” 
  
 Anderson, report dated 18 June 1998: having said that the “subject is 
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located on the ‘perifery’ of the Town of Bridgetown”, Anderson added that it 
“is located approximately 1 km east of the town centre”. Apart from 
correcting the spelling of periphery he said the same thing in reports dated 
17 February 1999 and 28 October 1999. 

  
 
4.4 

Lee-Steere and Gerald Brown both provided reports for the first mortgagee 
after collapse of the project. They agreed with each other: 
 
Lee Steere, report dated 15 September 2000: ”The subject property is 
situated about 4 km east of the Bridgetown Post Office…” 

  
 Brown, report dated 19 December 2000: “The property is located…approx. 4 

km southeast of the Centre of Bridgetown.” 
  
 
4.5 

These discrepancies matter for two reasons. The first is that valuers are 
meant to do their work in a professional, dispassionate manner. How far 
given land is from the nearest town is a fact which should, as a matter of 
professional practice, be stated with objective accuracy. Secondly, the 
location of the land is likely to affect value. On a pleasant day, a fit person 
might welcome the opportunity of walking from home to town and back 
again if the total distance involved was two or three kilometres. But eight 
kilometres or five miles is a different matter, almost bound to require use of 
a car. Speaking generally, the closer the land is to amenities, the higher its 
value will be. 

  
 Readers will not be surprised to hear that Major and Anderson were wrong, 

and Lee Steere and Brown were right. It is about 4.5 km from the 
Bridgetown Post Office at the centre of town to the front gate of Westonbirt 
Park by road, and more than 3.5 km as the crow flies. 

  
 COMPANIES 
 
4.6 

Westonbirt Park Pty Ltd (WbP) was incorporated on 24 March 1998. Both 
then and at all times subsequently, it had a paid up capital of $2. The 
shareholders were, again then and subsequently, Geoffrey Carlisle and First 
Charter Investments Pty Ltd (FCI). Its initial directors were Carlisle and his 
wife, Alison Carlisle. 

  
 
4.7 

Marina Grove Pty Ltd, which became Carlisle Corporation Pty Ltd, which 
became Megaron Pty Ltd, held all units in the Westonbirt Park Unit Trust. 
That company as trustee of that trust had a 75% interest in the Westonbirt 
Park Project (Joint Venture), the other 25% interest being held by FCI as 
trustee for the First Charter Investment Unit Trust. 
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4.8 

FCI was and is a company associated with First Charter Mortgage Services 
Pty Ltd (FCMS). The latter company was incorporated on 22 May 1995, 
became licensed as a finance broker on 11 October 1995, and at all material 
times had Graeme Perry and Lindsay Sanford as its directors. FCMS raised 
the monies used to advance the project. 

  
 
4.9 

The land was transferred to WbP on 7 April 1998. The consideration was 
$630,000. That amount was not mentioned by Major, or by Anderson in any 
of his valuations. Nor did Lee-Steere include it in his report. Brown in his 
valuation mentioned the purchase price, and indeed said ”there is no more 
comparable sale than the sale of the subject land” and “there is in our view 
no more comparable property than the sale at ‘arms length’ of the subject.”  
He was of course correct. 

  
 STRATA TITLES 
 
4.10 

Conveyancers would say that my parents held as joint tenants an estate in 
fee simple in the quarter acre of land on which they built the family home 
and proceeded to raise my sisters, my brother, and myself. But in common 
parlance they owned the land, subject to a mortgage from the bank to 
secure the monies raised to build the house. And as was typical at the time, 
they had no interest with anybody else in any common property, and 
nobody apart from the bank had any interest in their land. 

  
 
4.11 

Strata titles are different. They were invented, and are now enshrined in 
legislation, to enable occupants of a multi-story building to each ‘own’ their 
own unit. This is achieved by creating with respect to the land on which the 
building is erected a number of carefully defined strata-title lots. Each owner 
holds an estate in fee simple in, that is to say owns, his or her strata title. 
That carries with it a share in common with all other strata-title owners of 
the common property, for example, building foyers, perhaps common 
laundry areas in the old days, driveway, yards and so on. 

  
 
4.12 

Such strata titles involve an area which has both horizontal and vertical 
components. But strata titles are sometimes issued as a means of 
subdividing land, and that is what was proposed for the Westonbirt Park 
project. There were to be 104 building lots created on the ridges and flat 
areas of Lot 1 Kangaroo Gully Road. Development was to be in stages, and 
the first stage comprised development and sale of 33 strata-title blocks. Of 
course, success depended entirely upon selling the blocks and getting the 
proceeds in. That, in turn, required strata titles to be issued. None ever 
were. 
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4.13 

It was proposed that the strata-title lots would take up about 30 ha in total, 
and the balance of 110 ha would be common property, most of it 
extensively planted with trees and shrubs including rare species. There were 
to be dams, walking trails, a community centre, a small shop, and a 
manager’s residence all owned in common. Of course, development costs 
were greater than for a normal rural subdivision, and the continuing upkeep 
costs which would have to be borne by lot owners by means of strata levies 
were bound to be relatively high. 

  
 
4.14 

In stage 1, the lots ranged in size from 3020 m2 to 3883 m2 with most being 
towards the lower end of this range. The new Lot 1, situated near the 
entrance to the proposed estate, was to comprise 7174 m2 and was 
earmarked for the Carlisles. Despite its size and position, they were to get it 
for $99,000, the same as the asking price for most of the other, much 
smaller lots: a few of them had a price ticket on them of $105,000. 

  
 
4.15 

In his various valuations, Anderson said the project was ”unique”:  indeed 
he used the word a number of times. So it was, but that is not necessarily a 
positive when it comes to selling land. As will appear, the sale figures were 
disappointing from the outset. 

  
 SUBDIVISION PROCESS 
 
4.16 

At the time WbP acquired the land, part of it was zoned “general rural” and 
the balance “Blackwood Valley”. Those zonings did not permit a rural 
subdivision. Some progress towards changing that situation had been made 
before the land was acquired. The Council of the Shire of 
Bridgetown-Greenbushes at its meeting of 30 October 1997, adopted 
amendment No 38 to its Town Planning Scheme No 4, subject to certain 
modifications being made to the amending documents. At its November 
meeting, Council adopted the modified amendment documents. The 
amendment required approval by the Western Australian Planning 
Commission, which was given later. 

  
 
4.17 

That was not the end of the process, because strata titles had to be issued. 
Everything depended upon that: no income could be generated without 
titles. Without them, lots could not be sold. 

  
 
4.18 

On 8 March 1999, the Planning Commission wrote to the Shire in relation to 
the land. I note that the letter specified the owner as Carlisle Corporation 
Pty Ltd, the applicant for subdivision. A copy of the letter was disseminated 
to others involved in the project. The letter commenced in this way: 

  
 The Commission has considered the application relating to the above 
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described land and is prepared to endorse an appropriate form, 
prescribed under the Strata Titles General Regulations 1996, in 
accordance with the amended plan received on 4 March 1999 
(attached) submitted once the conditions set out below have been 
fulfilled. This decision is valid for three years from the date of this 
advice. 

  
 In accordance with established procedures, all conditions must be 

complied with before submission of documents for endorsement. 
Surveyors should attach certificates clearing conditions to the 
documents when they are submitted. 

  
 
4.19 

There were no less than 20 conditions. I mention only some of them: 
  
 1. Certification from the Water Corporation as to arrangements for 

connection to a water supply service for each lot. This required the 
provision of private internal headworks infrastructure, fully at the 
expense of the developer. 

  
 5&12. The subdivider making satisfactory arrangements with the 

Commission for adequate long term fire protection within the 
subdivision, and preparation and implementation of a Fire 
Management Plan. 

  
 6. Certification from Western Power “that financial and other 

requirements have been satisfied for the provision of underground 
electricity to the lots”, to the satisfaction of the Commission. 

  
 14. The subdivider making arrangements to the satisfaction of the 

Western Australian Planning Commission for the preparation and 
implementation of a Landscape Management Plan. 

  
 20. The land being provided with an adequate onsite drainage system at 

the subdivider’s cost to the satisfaction of the Western Australian 
Planning Commission. 

  
 
4.20 

Obviously very substantial funds had to be made available simply to satisfy 
these conditions. They were never satisfied. No strata titles ever issued. No 
sales were completed. 

  
 GEOFF CARLISLE 
 
4.21 

Carlisle was the developer. At the outset, he and his wife owned, through 



Page 32  Chapter 4 – Westonbirt Park, Bridgetown  

companies, the entire Westonbirt Park project. Later that dropped to 75%, 
when FCI took a 25% ownership share. Carlisle complained he was 
“screwed”, because the demand for a quarter share was made by Sanford 
and Perry a couple of days before the final date for settlement of the land 
purchase, and he had no option but to acquisesce. 

  
 
4.22 

Carlisle always wanted the project to succeed, and tried hard to achieve that 
end. In the end, a lot of people lost a lot of money, but that was not 
because Carlisle is a cheap crook. (In some other projects, the developers 
were just that). Carlisle’s enthusiasm for the project blinded him to the fact 
that, in its latter stages, the project became very risky, especially for second 
mortgagees who had been deluded as to the safe nature of the project. 
Carlisle should have pulled the plug before he did, and had he done so, the 
second mortgagees may have received at least partial reimbursement of the 
monies they advanced. His conduct is subjected to close scrutiny later; 
aspects of it are deserving of censure. 

  
 
4.23 

The funds with which he was provided were expensive. A man named Bill 
Brown was the first mortgagee. On his own account and as trustee for the 
estate of his late mother, Brown advanced a total of $1,200,000. He was 
paid interest at the rate of 15% pa. Paradoxically, the second mortgagees 
were paid interest at the rate of 13% to start with and 14% later. Of course 
they were at greater risk than was the first mortgagee, and normally that 
means that they would have been paid an interest rate greater than Brown 
was. And the third mortgagees were paid interest at the rate of 11.5% pa, 
together with the promise of a success fee of 10.5% pa on completion of the 
project. These high rates were at a time when interest rates generally had 
dropped to a fairly low level. Major said he might have expected to receive 
bank finance at a rate of 10% or 11% pa. The fact that he did not do so 
made a great difference, as did the fact that the works on the land moved 
much more slowly than had been anticipated when the concept was put 
together. A combination of raised interest rates and extended development 
period meant that the project began to eat itself. 

  
 
4.24 

That was exacerbated by the various fees and charges which those involved 
in the project took out of monies advanced. No doubt the mortgagees 
expected, as they were entitled to, that their monies would be very largely 
expended in acquiring the land and doing works on it ― building roads, 
putting in drains and dams, planting trees and so on. But Carlisle through 
his company pulled out project management fees of $14,000 per month as a 
general rule, although sometimes the amount was $10,000 or $12,000 a 
month, and near the end it was not paid. There were also brokerage fees 
which totalled more than $200,000. 
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4.25 

In order to raise finance, Carlisle needed a valuation, which he obtained 
from Gerald Major. He was one of four valuers who provided reports 
concerning Westonbirt Park in the three-year period from the beginning of 
1998. Some of the valuations were unsatisfactory. Between them they 
contain important lessons as to proper professional practice. They also 
illustrate how careful investors should be, before placing reliance on figures 
put forward by valuers. 

  
 GERALD MAJOR 
 
4.26 

This man practices as a real estate agent and a valuer and holds licences for 
both disciplines. He has worked as a valuer for more than 25 years. For 
“many, many years” he was a partner of Chesterton International. 

  
 Are there specialists who specialise in en globo valuations?  ---People 

do specialise but not specifically. They would be known as somebody 
well versed in subdivisional work. 
 
And what do you understand by the term “en globo valuation” or “en 
globo land” ---Broad hectare land, unsubdivided, but with the 
potential for subdivision. 
 
And in your time at Chesterton International did you carry out many 
en globo valuations yourself? ---Yes, I did. 

  
 Major said he personally did “probably half a dozen a year” of such 

valuations. He now has his own company, Major Corporate Pty Ltd. 
  
 
4.27 

Major prepared a valuation report on Lot 1, Kangaroo Gully Road. It was 
prepared for Carlisle and it is dated 16 January 1998. The report contained 
a title description, identified the registered proprietor and the fact that there 
were then no encumbrances, and described the site and the land 
dimensions. It dealt with zoning, spoke of “Proposals lodged with the Shire 
for rural sub-division,” and accurately asserted that the “concept as 
approved by the Shire of Bridgetown-Greenbushes provides for a strata lot 
sub-division producing 104 lots with an average size in the order of 2,700 
square metres”. There followed a description of both the project and the 
topography, together with existing improvements and services, all being 
accurate enough. There was then under the heading “Market 
Commentary/Sales Evidence” a certain amount of information which, when 
closely analysed, was unconvincing, and became more so when Major was 
subjected to questioning. Included was this statement: 
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 In our estimation this evidence strongly supports the existence of a 

market for a more manageable special rural type lot, which offers the 
rural lifestyle without the obligations associated with the larger lots 
and we are confident that the Westonbirt concept will be well 
received by the market place. 

  
 
4.28 

The valuation concluded in this way: 
  
 Being mindful of the sales evidence as outlined we have assessed 

selling prices which reflect the unique facilities and benefits that will 
be provided at Westonbirt Park. These selling prices are firmly 
underpinned by the existing local special rural sales market. 

  
 The lots have been priced as per the attached price list (Annexure G). 

Stage one comprises 33 lots while the subsequent stages will 
represent 35 and 36 lots for a total of 104 lots. We have allowed for a 
price increases in each stage to reflect the increase in levels of 
landscaping and civil engineering works. Additionally some of the 
stage two lots have superior aspects. 

  
 We have reviewed the value of the subject property on the basis of a 

static feasibility based on the sale of 104 lots over a selling period of 
3 years. The developer’s cost have been provided by the various 
consultants to the project. A land value of $914,000 is supported by 
the analysis and a copy of feasibility is attached as Annexure H. 

  
 On the basis of the attached discounted cash flow, which following 

acquisition of the land development and sales over a 3 year period, a 
net $3.396 million is available for distribution to the owners 
(Annexure I). 

  
 While our static feasibility shows a land value in the order of 

$914,000 we believe this value is further enhanced by the recent 
local authority approvals, which endorse the Westonbirt project. Upon 
final approval being granted by the Minister for Planning, in our 
opinion a further value increment will be attracted in the order of 
$500,000 for a total value of $1.4 million with all approvals in place. 

  
 Additionally, as construction of the project proceeds and funds are 

expended on roads, landscaping, water and power the value of the 
subject property will be increased by the amount of these 
expenditure items. 
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 This valuation is for the use only of the party to whom it is addressed 

and for no  other  purpose. No responsibility  is accepted to any third 
party who may use or rely on the whole or part of the content of this 
valuation.  

  
 
4.29 

When asked what method he used in valuing en globo land, Major said 
“Hypothetical static analysis”. That can be inferred from the passage quoted 
above, but should have been clearly stated. The valuation generally has a 
tone of breezy insouciance. It contains nothing by way of caveat or risk 
warning, and no assumptions are stated. This last is a significant deficiency. 
Unless the subdivision went through, and strata titles were issued, the land 
was worth only about what had been paid for it as a farm, that is to say 
$630,000. That purchase price, which ― as I find ― Major knew, was not 
mentioned in the report. Clearly it should have been. 

  
 THE EXTRA $500,000 
 
4.30 

Apart from these matters, there are two major difficulties with this 
valuation. The first is the amount of $500,000 said to arise “with all 
approvals in place”. That is a half a million dollars ― serious money by most 
standards ― described as “a further value increment”. 

  
 
4.31 

It was nothing of the sort. The figure was wholly unjustified, and its 
inclusion was wholly improper. That is quite clear from the following 
answers given by Major to questions asked of him, after he had agreed that 
the sum of $914,000 was the amount a competent developer would be 
prepared to pay for the property, on the assumption that all lots would sell 
at the asking prices over a given period. 

  
 But I don’t understand how you can add in a further $500,000. The 

$914,000 is postulated upon a successful redevelopment?---Mm hm. 
 
What additional value is derived from approvals being in place, given 
the fact that the successful development can’t take place unless all 
approvals are in place?---That’s correct. 
 
It’s intellectually impossible to add the 500,000, isn’t it?---Yes, it is. 
It was a notional value that I applied to it as to when all approvals 
would be finally in place. 

  
 
4.32 

A little later the transcript of Major’s evidence reads: 
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 So all approvals being in place is critical to the $914,000 figure?---
Mm. 
 
Accordingly, to add on another half million dollars is intellectually 
impossible?---Yes. 

  
 It’s just a figure plucked out of the air, Mr Major, isn’t it?---No, it was 

a figure that I - - what I should have said there was that this 
increment could be attracted by all approvals being in place. If - - if 
Mr Carlisle wanted to turn around and sell this project on the open 
market with all approvals in place it may well attract this increment 
of value. 

  
 Because he might find some romantic who was prepared to take it 

on, is that your thinking?---Well maybe somebody would agree to - - 
 
The $914,000 figure is what’s worked out according to a hallowed 
approach - - ?---Correct. 
 
- - as what a prudent hard headed developer would be prepared to 
pay for the land if the approvals were in place?---Correct. 

  
 Therefore if somebody’s going to pay more than that you are hoping 

some romantic’s going to pop up, right?---Yes. 
  
 That’s not a valuation exercise, Mr Major, is it?---Not really, no 

 
No. It’s not a professional job, the extra half million is it?---I agree. 
 
You agree?---Yes 
 
Just lazy?---Yes 
 
Sloppy?---Yes 
 
And it shouldn’t be there?---It should not be there, no. 

  
 MAJOR’S DUAL ROLES 
 
4.33 

The second major difficulty arose because Major wore more than one hat. It 
emerged as he was questioned that Carlisle was a friend of his. The two 
men visited the land about the middle of 1997, and after that time, Major 
gave advice as to lot sizes and marketing. At the hearing, Major was shown 
a document headed “Westonbirt Park Bridgetown’s arboretum price list – 
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Stage One – November 1997”, and was asked: 
  
 Could you tell me how this document came to be in your possession?-

--This was the price list that we worked off and subsequently became 
part of the original marketing brochures, I believe. 

  
 Who generated this price list?---That was ostensibly mine, and with 

the agreement of Mr Carlisle. 
  
 So it was you that worked out what should be charged for each of the 

blocks – proposed blocks?---Yes. 
  
 
4.34 

Furthermore Major had at an early stage been asked by Carlisle, and had 
agreed, to act as the Perth selling agent for the project. There was also a 
Bridgetown selling agent, who was Major’s prime (and optimistic) source for 
the conclusion that the lots would sell at the prices fixed. All this was the 
case well before the valuation was conducted. 

  
 
4.35 

The valuation report was used for the purpose of raising mortgage finance. 
I find that at the time he furnished the report, Major knew that it might well 
be so used. 

  
 Mr Major, did anyone from First Charter Mortgage Services ever 

communicate with you and tell you that they were going to use your 
valuation for purposes of raising finance?---No, I - - no, but - - 

  
 Did you later find out they had in fact done so?---I did later find out 

that they had done so, but nobody asked me at that time. 
  
 No, and I don’t suppose that you fainted with shock when you found 

that out?---No. 
  
 You were not at all surprised, I suggest?---No. 
  
 
4.36 

Major’s position was hopelessly compromised. He played a major role in the 
setting of lot sales prices, and on these he later based his static feasibility 
analysis. But he did not disclose in the valuation report his dual role as price 
setter and price approbator. Furthermore, he had an interest in the project’s 
going ahead, because it was only if that happened that he could derive 
commissions as a selling agent. It is perfectly clear that an intellectually 
honest valuation would have disclosed these facts. 
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4.37 

Major had known at the time of the valuation that there was the possibility 
it would be used for finance raising purposes. 

  
 Given the fact, do you not agree with me it would have been 

desirable to include in the valuations the fact that you were the 
selling agent - - sorry; a selling agent for the property, that is to say, 
had an interest in the success of the project?---On reflection, it would 
have been. Yes. 

  
 Yes. And you’d agree, wouldn’t you, that you had been providing a 

valuation for use by the world at large, it would have been grossly 
improper of you not to have included a disclosure of your interest in 
the project?---Absolutely. 

  
 
4.38 

Later he was asked: 
 

In generally similar manner, acknowledging what you have conceded, 
do you agree with me that it would have been desirable to include in 
the valuation a disclosure of the fact that the selling prices, which 
you were categorising as reasonable, were prices that you had 
contributed to the setting of?---Yes. That could have been included as 
well. 

 
Major disagreed that his role as selling agent “should have been included”, 
but agreed a reader of his report would have been advantaged by having 
that information. 
 

And, we’re postulating, an informed, intelligent reader of a valuation 
would have wanted to have the knowledge?---Yes. 
 
It has to be right, Mr Major, doesn’t it?---Yes. I agree with you. 

  
 And doesn’t that compel the conclusion you should have included it 

as a disclosure?—I should have, yes. 
 
Yes. And what do you say to the proposition it was improper not to?  
If it should have been included, doesn’t it follow it was improper not 
to?---Yes, but I wasn’t - - but I wasn’t attempting to cover anything 
up by not disclosing it. 
 
All right. So, you say, “If it’s improper, and I can understand it may 
well be, that was a result of oversight, not a deliberate withholding”?-
--Correct 
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 MAJOR’S SECOND VALUATION 
 
4.39 

Apart from these defects, Major’s valuation contained a mistake. He tried to 
correct it, but as will appear, that led to the result that there were two 
valuations in circulation, each containing two figures $500,000 apart. 
Further, the rectification exercise was not carried out properly. 

  
 
4.40 

Major said the figure of $914,000 (see 4.28 above) was wrong, because he 
“should have added back 712 which was the original acquisition land price 
and costs”. He said he was not sure whether he distributed the first 
valuation ”because there are two documents in circulation: this one, 
unsigned, and another one at 1.6, also unsigned”. He said the higher 
valuation was correct, and he believed he “would have signed” it. 

  
 
4.41 

It is perfectly clear that the valuation at $914,000 was disseminated, 
because the version which the Commission worked from came from the 
Australian Securities Investment Commission, and had been in the 
possession of the WbP liquidator. Major said that his account went out with 
the first valuation. It is very likely that he signed the first valuation. 
Certainly he intended to do so, and would have done so in the normal 
course of his practice. 

  
 
4.42 

The second valuation was very similar to the first. It bore the same date, 
16 January 1998. However, the static analysis which was attached included 
an extra line, by which the land plus stamp duty and legal costs were added 
back, this resulting in a land value of $1,626,000. The key paragraph in the 
valuation now read in this way: 

  
 While the static feasibility shows a land value in the order of $1.626 

million we believe this value is further enhanced by the recent local 
authority approvals which endorsed the Westonbirt Project. Upon 
final approval being granted by the Ministry for Planning, in our 
opinion, a further value increment will be attracted in the order of 
$500,000 for a total value of $2.126 million with all approvals in 
place. 

  
 It will be noted that this involves the same wording as in the first valuation, 

save that the figures $1,626.00 and $2,126,000 are substituted for 
$914,000 and $1,400,000. 

  
 
4.43 

Unfortunately for Major, he still did not get the sums right. At my request, 
he prepared an explanation of the procedure by which the $712,000 was 
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added back. Annexed as justification was an extract from Rost and Collins, 
“Land Valuation and Compensation in Australia”. It showed there should be 
included in the costs the stamp duty and legal expenses on the land 
purchased. In this case they came to $82,000. Accordingly, on Major’s 
approach the en globo valuation of the land, utilising the static hypothetical 
analysis method, resulted in a figure of $1,544,000. In my view that figure 
could only be justified on the assumption that the subdivision proposal had 
been carried through to fruition and strata titles had issued, so sales could 
take place. That is an assumption which should have been clearly stated, 
indeed highlighted. It was not. 

  
 
4.44 

There was so much wrong with Major’s conduct as a valuer of Westonbirt 
Park that I have no hesitation in finding it to be improper. 

  
 BILL BROWN LENDS MONEY 
 
4.45 

On 3 April 1998 FCMS wrote to Bill Brown seeking an advance of $300,000 
for a 12-month period, to be secured by registered first mortgage over the 
Bridgetown land. The letter specified the valuation of $1,626,000 by Major, 
and said: 

  
 As previously intimated this is very short term loan required to assist 

in the purchase a rural development property at Bridgetown. 
  
 The needs for these funds have occurred because of a delay in other 

settlements from which funds were being utilized in this particular 
mortgage. 

  
 We confirm this mortgage has been written for a period of 12 

months however at the expiration of 30 days your mortgage will be 
transferred to other parties. 

  
 
4.46 

Brown made that advance. He was not taken out of the mortgage, but 
advanced a further $400,000 on 21 July 1998, on the basis of a valuation by 
Anderson of JLW Advisory which will be dealt with shortly. Brown made 
further advances against the security of the land subsequently, and WbP 
ended up owing him $1,200,000. 

  
 
4.47 

Brown gave evidence before the Commission. He was an aged and frail 
man. However, he insisted that he wanted to give evidence, I think because 
this was the first of many loans he had taken out through finance brokers on 
which he had lost money. At the end of giving evidence Brown said he 
believed he had never lost money in his life, and “I must keep that record 
right.”  He went away manifestly determined to rectify the position, but 
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unfortunately collapsed in the Commission’s foyer two days after giving 
evidence and died a couple of days after that. 

  
 TIM ANDERSON 
 
4.48 

Anderson is a well qualified, experienced and licensed valuer. He undertook 
valuation exercises in relation to the land and project on five occasions 
between June 1998 and March 2000. Early in that period Anderson was with 
JLW Advisory, and later with Jones Lang La Salle. 

  
 
4.49 

The first valuation was provided to Perry of FCMS. It is dated 18 June 1998, 
was based upon an inspection carried out on 29 May, and valued the land 
as at 30 June. On this and most subsequent occasions Anderson used the 
discounted cash flow method of valuation. He acknowledged in evidence 
that the integrity of any such valuation is only as good as the validity of the 
assumptions made in relation to certain variable inputs. He also 
acknowledged that the assumptions made in relation to projected income 
were of primary importance. 

  
 
4.50 

This valuation included a description of both the land and the proposed 
development. It described the land, improvements and existing zoning 
accurately, but gave its location ― “1 km east of the town centre” ― 
inaccurately. Anderson stated that “Our valuation exercise assumes that 
approval for the subdivision will be granted”. He explained the “…three basic 
prominent valuation methods of assessing the value of en globo residential 
land, those being by: 
 

1) Comparable Sales 
2) Hypothetical Subdivision on a Static Basis 
3) Discounted Cash Flow 

 
and went on to discuss each of them. Part of what he said concerning the 
second was this: 

  
 Profit and risk margins in subdivisions are difficult to establish 

without having full particulars on original purchase price, 
development costs and holding charges. The unknown factors 
relating to purchase terms, method and rates of finance, rate of 
cash inflow and sales and sundry expenses makes the task of 
measuring the precise profit and risk factor extremely difficult. 
Variations in these factors such as interest rates or a rapid or slow 
marketing campaign can distort the percentage considerably. 
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 Anderson then went on to discuss sales evidence in a sensible fashion, 
relative to both en globo land and individual lots. He concluded by saying 
that the current open market value of Westonbirt Park, subject to 
unencumbered freehold title, was $2,300,000, this being based on the 
discounted cash flow analysis. Anderson said this figure was supported by 
the limited sales of en globo land available.  

  
 
4.51 

It will be recollected that Anderson described one of the factors giving rise 
to difficulties in valuing land as a lack of “full particulars on original 
purchase price”. He also said concerning the second possible method of 
valuation of subdivisional land, namely hypothetical analysis on a static 
basis that, he did not use it. However, it must surely be of high relevance in 
relation to comparable sales. And the fact is that Anderson had that figure 
available to him. Annexed to his valuation was a search of the subject land 
conducted on 8 June 1998. The land had been transferred to WbP two 
months previously. Anderson could and should have searched the title, 
which would have told him the transfer price was $630,000. That is a figure 
which should have been included in the valuation. It needs to be 
remembered that Carlisle had bought the land with a view to subdivision. Of 
course, a prior recent sale of the subject land might be of no more than 
marginal significance, if for example it was purchased with a view to grazing 
cattle, and then rezoned. But such factors do not apply to this case.  

  
 
4.52 

When he gave evidence Anderson acknowledged that “in hindsight, it might 
have been a good idea to put” the purchase price in his report, but added 
he “didn’t believe it had any relevance at all”. He said that if he “put it in 
there, sir, I would have had to put an explanation of why I didn’t think it 
was relevant. I should have most probably done that”. In my view it was a 
regrettable omission from Anderson’s first valuation, which carried through 
into those that followed, that he did not mention in the sales evidence the 
purchase price of the subject land. That omission was particularly pertinent 
because he was valuing the land at more than three and half times that 
purchase price. Perhaps Carlisle had got himself a wonderful bargain, but if 
so that should have been said. Valuations must contain everything of 
relevance, and the purchase price for this land was clearly of high 
relevance. 

  
 
4.53 

The next valuation by Anderson went to Perry of FCMS on 17 February 
1999. It was based on an inspection a fortnight previously, and valued the 
land as at two dates, namely 31 January and 31 December 1999. The 
figures given were $2,300,000 and $4,730,000 respectively. The latter 
figure was said to be the “current open market value” of the land as at a 
date 10.5 months ahead, “subject to the completion of the works detailed 
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within the attached cash flow”. This was a bold exercise, and I had at the 
hearing, and continue to have, difficulties as to the concept of current value 
nearly a year in the future. 

  
 
4.54 

Writing to Perry of FCMS on 6 May 1999, Anderson: referred to a letter from 
Carlisle instructing that the valuation be updated effective 31 May; referred 
to amended cash flow; stressed that there had been no re-inspection of the 
property; valued the property at $3,240,000. That was what is called in the 
valuation trade a desktop exercise. 

  
 
4.55 

The fourth Anderson valuation, dated 29 October 1999, was based on an 
inspection carried out on 5 October. According to the executive summary, 
the valuation was $3,290,000, while the figure on the second last page of 
the report was $3,326,000. This amount resulted from a different valuation 
exercise, because it related to the 33 strata-title lots forming stage 1 of the 
Westonbirt Park Estate. This exercise was based on the comparable sales 
approach. It assigned values to individual lots, and then totalled them. 
Unfortunately, it totalled them wrongly. The correct figure was $3,336,000. 

  
 
4.56 

The final Anderson valuation was provided to the National Australia Bank on 
23 March 2000. The discounted cash flow approach was adopted, and the 
figure arrived at for the total project was $3,620,000. As will appear, that 
valuation was provided when the project was in crisis, and refinancing had 
become essential. National Australia Bank did not provide funds, nor did 
anybody else, and the project collapsed. It makes sad viewing today. New 
owners are trying to sell lots at far less than the figures given by Anderson 
two years ago. At that time, he valued almost all of the 33 stage 1 lots at 
$99,000, a few at $105,00, and one at $120,000.  

  
 
4.57 

Prior to undertaking each of the valuations in June 1998, February 1999 
and October 1999, Anderson consulted with Carlisle and Major as to the 
progress of pre-sales in relation to Lot 1. The numbers, as reflected in the 
respective valuations, went from nine down to eight and up to nine, which 
meant no real sales progress was being made. I accept the point put 
forward on Anderson’s behalf in closing submissions, namely that the 
individual purchasers changed, which is to say that a few dropped out and 
were replaced, which could justify the conclusion that the level of interest in 
the Westonbirt Park Estate was being maintained. However, the only 
enquiries Anderson made to verify demands for the lots were to Carlisle and 
Major, each of whom was vitally interested in the project. Anderson knew 
that this was the first rural strata-title subdivision of land in Western 
Australia. He himself described it as “unique”, and yet he made no further 
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enquiry as to demand, upon which the success or otherwise of the entire 
project clearly depended. In my view, he should have done more. The 
valuation reports from the outset should have placed more emphasis upon 
the degree of risk involved with an unproven concept. The later reports 
should have mentioned the relatively slow progress in both development 
and sales.  

  
 
4.58 

These critical comments are in my view justified, not when comparing 
Anderson’s work with some counsel of perfection, but rather in comparison 
with the level of competence which should always be displayed by trained 
professionals. However, Anderson seems to have behaved honestly, and 
such imperfections as his work displayed do not justify a finding of 
impropriety. 

  
 THE ROLE OF FCMS 
 
4.59 

First Charter Mortgage Services Pty Ltd was the finance broker responsible 
for raising loans for the Westonbirt Park project. A second mortgage was 
registered on 21 July 1998, and on the same date a third mortgage was 
registered. There continued to be first and subsequent mortgagees 
throughout. I have commented upon interest rates at 4.23 above. 

  
 
4.60 

The relationship between developer and finance broker was in this instance 
unusually close, indeed closer than was desirable. Both Perry and Sanford of 
FCMS became directors of WbP. At a later time so did Tony Robinson, who 
worked with FCMS and became principally responsible for raising finance. All 
of these individuals are dealt with below. 

  
 
4.61 

Mortgage funds were generally raised by somebody from FCMS making 
contact with a person wishing to lend money at better than bank interest 
rates on a safe security. This contact was followed up by a letter outlining 
the project, the security, the guarantors, the loan-to-value ratio; it also 
contained a recommendation to invest. Some lenders were sufficiently 
sagacious and experienced to look after themselves, unless actually lied to. 
Brown fell into this category, although I accept his evidence that he relied 
upon valuations, not all of which were reliable. Others were more or less 
inexperienced in financial matters. Those people relied upon the finance 
brokers to protect their interests. Sometimes this was made explicit by 
them. More frequently the faith was implicit. It is incorrect to say that all of 
these people could and should have done more to safeguard their own 
interests. The fact is that numbers of them were innocents abroad. 

  
 
4.62 

In relation to this project, the amount of information provided to lenders, 
actual and prospective, varied. It tended to become greater with the 
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passage of time. In particular, letters sent in late 1998, including those to 
Bill Brown and Roy Hollingsworth (see below), made no mention of the 
involvement of FCI. Clearly that should have been done. It is important that 
lenders know of any equity interest the finance broker or a party closely 
associated with it has in the project, or any other reason that might lead the 
finance broker to urge investment in its own interests, rather than 
dispassionately. The first time that involvement of the First Charter Finance 
Group in the joint venture with Carlisle Corporation was mentioned was 
when letters soliciting funds went out in February-March 1999. I also note 
that the 1998 letters described the loan transaction as “very conservative”. 
That statement, always optimistic, proved to be quite wrong. 

  
 GRAEME PERRY 
 
4.63 

As has been mentioned, this man was at all material times a director of 
FCMS, a director of WbP, and a 25% unit holder in the First Charter 
Investment Unit Trust.  

  
 
4.64 

Perry sent a letter to Brown on 14 October 1998 soliciting an additional 
$100,000 loan for WbP. The letter stated that 13 of the stage 1 lots had 
been sold, and settlement was anticipated to take place in April 1999. The 
letter was factually inaccurate, in that 13 contracts had not been signed. 
Perry said he had obtained this information from Carlisle. Only two people 
had paid deposits. Further, Perry had to accept when giving evidence that 
the statement was misleading, even if he had believed in its accuracy, 
because it created an impression of a greater acceptability of the lots in the 
market place than was indeed the case. He knew that the lots said to have 
been sold included four that were to be taken up by Major, Carlisle, Sanford 
and a person named Dorrington, each of whom was related to the project ― 
Dorrington as a supplier of trees. Perry had to accept that the fact of their 
respective relationships to the projects should have been disclosed. I find 
his conduct improper in sending a letter which was inaccurate and otherwise 
misleading, without having adequately checked accuracy and without having 
made disclosure which would correct the misleading impression recently 
referred to. 

  
 
4.65 

On 12 November 1998 Perry wrote a letter to Hollingsworth soliciting 
$100,000 by way of second mortgage funds from him. The letter included 
this: 

  
 LOAN TO VALUE 
  

RATIO 
Total 1st and 2nd Mortgage $1,347,000 
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 Value of Security   $2,300,000 
 Loan to Valuation Ratio  58.6% 
  
 
 

The fact is that at that time WbP had also borrowed, and owed to another 
group of lenders, a total sum of $627,000 which was secured by third 
mortgage.  Hence  the  total  amount  of secured  borrowings if  and when 
Hollingsworth invested was just under $2,000,000. Perry accepted in 
evidence that reference to the additional loan of $627,000 should have been 
made in his letter to Hollingsworth. His conduct in not doing that was 
improper. 

  
 
4.66 

There are two other respects in which Perry’s conduct was improper. Each is 
dealt with in more detail later, when I come to Robinson. Perry persuaded 
Mrs Lindbeck to lend $75,000 to WbP and that was improper, as was his 
failure to advise her of the risk associated with her lending of that amount. 
And as a director of WbP Perry acted improperly in permitting the company 
to incur debts to the Gersbachs and others in August 1999, and to 
Mrs Lindbeck in December 1999, at a time when the company was 
insolvent. 

  
 LOAN BY THE GERSBACHS 
 
4.67 

Maurice and Adrienne Gersbach sold their farm at Metricup, south of 
Busselton, in about June 1998 for just over $1,000,000. They received 
$350,000 in cash, with the balance being secured by first mortgage. They 
bought a house in Busselton for $270,000. The farm purchaser later paid 
$200,000 off the balance, which the Gersbachs had available to invest. They 
were recommended to Robinson. 

  
 Is Mr Robinson a minister?---Not an ordained one, but he was acting 

as a minister in our church, yes. 
  
 And what church is that?---The Seventh Day Adventist Church. 
  
 
4.68 

Mr and Mrs Gersbach had no prior investment experience. She said: 
  
 Robinson did a test on us to see what level of security we would be 

under or level to invest, whether we were a high security, medium 
or whatever. He did a test on that which we don’t have copies of. He 
mentioned the prospect of perhaps shares, but we weren’t happy 
about that. We thought they were too much of a gamble, too much 
risk, and we wanted something more secure. 

  
 Right. And did he characterise your risk at all?  Did he say you were 
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a high risk or medium risk or low - -?---He said we were about a 
medium risk. 

  
 
4.69 

Robinson gave Mr and Mrs Gersbach some brochures to look at, which they 
“didn’t follow very well, not - - never having indulged in this kind of thing 
before”. At a subsequent meeting, he showed them a brochure of “glossy 
green colour” and talked about the trees they were going to plant. He told 
them they “would be first mortgagees”. The amount of their money which 
went into the project the first time around was $192,000.  

  
 
4.70 

Later the Gersbachs received another payment from the purchaser of their 
farm. It was close to $470,000. Again they talked to Robinson, and 
understood from him that half the money would go into a superannuation 
fund. They suggested to him “$350,000 into Westonbirt project and 
$300,000 into the managed funds/superannuation fund or whatever” but 
ultimately all the money went into Westonbirt Park. They lost the lot. 

  
 And how have you managed to live since you lost this money?---

Well, for 10 months we had no income whatever, but we were very 
kindly supported by our church, by our family and good friends. 

  
 Yes?---They kept us going. 
  
 And does that remain the case today?---No. We tried for several 

months getting a pension from Centrelink and eventually we were 
granted one about 6 weeks ago. 

  
 Right. So you're now in receipt of a pension, both you and your 

husband?---Yes. 
  
 Which is, I suppose, something less than the interest that you were 

for a time receiving on these mortgages?---Yes, considerably. 
  
 But nonetheless is broadly sufficient to live on?---Yeah, we can - - 

we can survive on it. 
  
 Yes?---It's not a fortune but it's better than what we were having, 

which was nothing. 
  
 JULIE LINDBECK 
 
4.71 

The last person to lend money to WbP through FCMS was Julie Lindbeck. 
She did that in December 1999, at the urging of Perry and Robinson. She 
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gave evidence at the hearing in her new married name ― she is now Julie 
Rainey. I will continue to use the surname Lindbeck in relation to her, 
because that was her name at all relevant times. 

  
 
4.72 

She lost her first husband in March 1995 in an accident. At that time she 
“had a baby and 2 year old”. Fortunately the accident gave rise to a 
damages claim. She sued, and in 1999 received a net payment of $400,000. 
She was then supporting her children on her own. Her late husband left no 
life insurance, and there were only a few thousand dollars in 
superannuation. She said the children “were each given $100,000 of that 
400, and the Public Trustee here in Perth administers their trust fund”. That 
left her with $200,000. She paid $70,000 to clear the mortgage on family 
home, and “figured the children and I deserved a good holiday, so I put 
aside $30,000 and we had a trip around Europe” in the middle of 2000. That 
left her with a $100,000 which she wanted to invest. She went to Tony 
Robinson, whom she knew as a pastor of the Seventh Day Adventist Church, 
of which she is a member. Her parents, from whom she sought advice, said 
people called Gersbach had invested through Robinson, and suggested she 
give him a call. 

  
 
4.73 

She saw Robinson in his office in Perth in November 1999: 
  
 I told him I was not one to take risks with money. I was - - you 

know, I definitely didn’t want to go into shares because that was too 
risky for me. I wanted something where my capital was secure and I 
knew it would be safe and if I could get good interest, great, but 
otherwise that really wasn’t a big priority. I just wanted to make 
sure my money was safe. 

  
 No decisions were made at that time. 
  
 
4.74 

She next saw Robinson with Perry in December. They came to her home in 
Busselton. They showed her “glossy brochures about Westonbirt”, and told 
her: 

  
 …that 13 lots had been pre-sold and it was really going ahead well. I 

would have the option of withdrawing my money in August 2000 
when stage one was finished, or I could reinvest. 

  
 Right. Did Mr Perry or Mr Robinson say anything to you about the 

risks associated with this investment?---I can’t remember there 
being any mention of risks. Again, you know, that was my big thing. 
I did not want something risky and when he told me the interest 
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rate was 14 per cent I said, you know, “That’s pretty high. Surely 
there’s a big risk with big interest.” 

  
 Robinson replied “No, no. It’s going ahead. It’s - - everything’s great.” 
  
 
4.75 

The two men told her “they were directors of the project” but -  
  
 exactly what that entailed, I wasn’t sure.  
  
 Right. Okay. And what was your reaction to these statements that 

were made to you?---Well, it looked great. I mean, the brochures 
made it look beautiful. I thought it was a lovely idea. Obviously my 
investment was secure, and yeah, it was something I thought I’d 
like to get involved in. 

  
 
4.76 

Mrs Lindbeck gave these men a cheque for $75,000. Like the Gersbachs, 
she has lost the lot. 

  
 TONY ROBINSON 
 
4.77 

This man was a financial adviser, operating until June 1999 under a proper 
authority issued by Securitor Financial Group Ltd, and thereafter as an 
authorised representative of Boston Hill Ltd. He was also a shareholder in 
FCI, the trustee for the First Charter Investment Trust. Through his family 
company, Lawford Robinson Pty Ltd, he held 25% of the units in that Trust. 
FCI in turn held 25 of the 100 units in the Westonbirt Park Unit Trust. 
Marina Grove Pty Ltd, Carlisle’s company, held the other 75 units in that 
Trust. Westonbirt Park Pty Ltd (WbP) was the trustee of the Westonbirt Park 
Unit Trust, and the owner of the Bridgetown land. 

  
 
4.78 

Robinson was formally appointed as a director of WbP at a meeting of 
directors held on 15 July 1999, at which he was present. Prior to that day he 
attended meetings of directors of WbP. He was also guarantor of each of the 
loans brokered by FCMS. So were Carlisle, Perry and Sanford. He was also, 
in his position as Business Development Manager of the First Charter Group, 
entitled to a 3% commission on monies which his clients invested in pooled 
mortgages for the Bridgetown project. 

  
 
4.79 

Because of his position with the Seventh Day Adventist Church Robinson 
was trusted by members to give reliable advice. With his encouragement a 
number of them advanced money to WbP including, but not limited to, the 
Gersbachs and Mrs Lindbeck. 
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4.80 

Robinson did not disclose to the lenders his entitlement to commission. He 
told some but not all of them that he had an interest in the project. He 
behaved improperly in not making full disclosure to all as to those matters, 
while pushing lenders to invest all of the moneys each had available into the 
Westonbirt Park project. He further behaved improperly in not advising 
lenders to spread their risk. He knew about the benefits of diversified 
investment. He knew that putting all available funds in a single investment 
was simply stupid. Despite this knowledge, that is what he allowed to 
happen, indeed encouraged. 

  
 
4.81 

The Gersbachs invested in WbP on 13 August 1999, and Mrs Lindbeck did so 
as late as 16 December 1999. As at those dates, the company was 
insolvent. It could not meet its debts as and when they fell due. As a 
director, Robinson was obliged to prevent the company from incurring debts 
in such circumstances. He failed to meet those obligations and the debts 
that the company incurred were to people who trusted Robinson to do right 
by them. At the time of those debts being incurred, the company’s only 
asset of real value, the land, was heavily mortgaged, the company’s trade 
creditors were not being paid in accordance with anything like normal terms, 
and Bankwest had on 10 August 1999 refused an application for project 
financing. It needs to be stressed that the debts incurred were large. The 
Gersbachs had no less than $440,000 in the $2,500,000 mortgage which 
was entered into in August 1999. The position was even worse in December. 
It is simply scandalous that the company took Mrs Lindbeck’s money. 
Robinson’s level of personal responsibility was heavy, and his degree of 
impropriety great. 

  
 
4.82 

I further find that Robinson knowingly misrepresented the position of the 
company and the strength of the proposed investment in the course of the 
discussion he had with Mrs Lindbeck on 16 December 1999, and his conduct 
in that respect was improper. 

  
 LINDSAY SANFORD 
 
4.83 

This man is an accountant. Like Perry, he was at all material times a director 
of FCMS, and a director of WbP. He was, through First Charter Finance 
Limited, a 50% unit holder in the First Charter Investment Unit Trust. 

  
 
4.84 

Sanford invited Robinson to take up the position of business development 
manager with the First Charter Group. He offered Robinson an opportunity 
to earn commissions on investments he procured in First Charter projects, 
including, but not limited to, the Westonbirt Park Estate. Sanford told 
Robinson he would be justified in making these recommendations if he, 
Robinson, was a part-owner of the projects, because he would then be 
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dealing with his clients in his capacity as an owner selling property, and not 
in his capacity as a financial adviser. This was unwise advice, given by a 
person with much business and investment experience (Sanford) to another 
who had not much experience in either field (Robinson). Sanford was asked:

  
 Now, do you accept, therefore, that, by inviting him to take an 

interest in First Charter Investments Unit Trust, which in turn was 
taking an interest in a project which needed money, that Mr 
Robinson's position was therefore compromised, because he now 
had an interest to advise people to invest money in a project from 
which he would earn a profit?  Do you accept that?---Yes.  

  
 
4.85 

I make no formal finding of impropriety, because Sanford might have 
believed that Robinson would make full disclosure and would take 
scrupulous care to ensure that people he was talking to knew from time to 
time whether he was speaking as a part-owner of a project selling 
something, or as a financial adviser giving objective and independent 
advice. The idea that people such as the Gersbachs or Mrs Lindbeck could in 
reality follow Robinson‘s intent as he rapidly changed hats is, to my mind, 
deeply improbable.  

  
 
4.86 

One finding of impropriety against Sanford must certainly be made. He was 
a director of WbP, and permitted that company to trade and incur debts 
whilst insolvent, including the large debts to the Gersbachs and 
Mrs Lindbeck incurred in August and December 1999 respectively. It is a 
solemn obligation of any company director to ensure that trading ceases as 
soon as the point of insolvency is reached, because otherwise creditors will 
be put at undue risk. That is precisely what happened in this case. This was 
improper conduct by Sanford in a serious respect. 

  
 
4.87 

Sanford urged that the Lindbeck $75,000 was not advanced to WbP, in that 
she was the transferee of a share in the existing mortgage. While that is 
true, the money went to the company, she became registered as a 
mortgagee, and the company owed $75,000 more than it previously had 
done. In reality she took up an unfunded portion of the mortgage. Certainly 
she became a creditor of the company. And certainly, at that late stage, it 
should not have taken her money. Attempts were made in closing 
submissions to persuade me that the directors generally, not just Sanford, 
thought all was well until early the following year. But nobody who has read 
the documentation generally, including company minutes and internal 
memoranda, can accept such a proposition. They give a clear picture of 
looming crisis, and of attempts to obtain substitute funding which just might 
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have succeeded, but which could not have been seen as a likelihood. The 
directors should have incurred no further debts after the Bankwest rejection 
in the first half of August, at least until other funding was actually put in 
place. 

  
 CARLISLE RE-VISITED 
 
4.88 

This man was the driving force behind the Westonbirt Park project. His 
company, then Marina Grove Pty Ltd, held 75 of the 100 units in the 
Westonbirt Park Unit Trust. As mentioned already, his enthusiasm for the 
project was such that he became blind to the risk of failure (see 4.22 
above). 

  
 
4.89 

Carlisle behaved improperly in that he did not take steps to prevent WbP 
from incurring debts after the time when it had become insolvent. While he 
was not personally involved in the raising of the $75,000 loan from 
Mrs Lindbeck, I find it hard to believe that he knew nothing about it. And it 
is difficult to the point of practical impossibility to believe he knew nothing 
about the very large injection of loan funds by Mr and Mrs Gersbach some 
four months previously. He was at all times anxious to see loan funds raised 
for the project, and in the circumstances, I find ― contrary to his assertion 
― that he well knew of the August 1999 loan raising. As at the critical date, 
a number of significant factors had come into play: the company’s bank 
account was overdrawn, its only substantial asset ― the Bridgetown land ― 
was the subject of substantial first and second mortgages, trade creditors 
were not being paid after commercially normal periods, and Bankwest had 
refused an application for project financing. The financial position of the 
company was indeed, as counsel assisting put it in closing submissions, 
parlous. Despite this a mortgage to secure a debt of $2,500,000 was 
executed, and that included a new liability to Mr and Mrs Gersbach. There 
were also other debts incurred to unsecured creditors, although I accept 
that Carlisle took steps to slow down the company’s activities so it was 
doing little and incurring few such debts. Nonetheless, trading did take place 
after the point of insolvency and since Carlisle was a director, his 
responsibility is as great as that of his fellow directors. A formal finding of 
impropriety against him in this respect is now made. 

  
 
4.90 

In his final submissions Carlisle said that he believed the funds borrowed 
would be held in the First Charter trust account until bank finance was 
approved. The first answer is that it is nonetheless the case that the debts 
were incurred. Secondly, I cannot and do not believe that Carlisle ― who 
was, I repeat, the driving force behind the whole project ― did not know 
that the funds raised were being used, rather than being held in trust. Of 
course he knew. 
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 LEE-STEERE AND BROWN 
 
4.91 

These two men were mentioned at the outset. Each is a licensed property 
valuer, and provided valuations for the first mortgagee. 

  
 
4.92 

Lee-Steere was not called to give evidence. His valuation, dated 
15 September 2000, is relatively succinct, but it had virtues as against 
those performed by Major and Anderson, particularly the former. The 
valuation contained pertinent comparable sales evidence, the valuation 
methodology was briefly described, and the conclusion reached was that the 
property was worth “$843,758 from which an amount of $126,564 (15%)” 
was discounted to reflect the nature and circumstances of the report, the 
result being “a reduced figure of $717,194”. The discount was justified 
because of what was stated in the first paragraph of the report, namely that 
Lee-Steere was “to determine the market price the property should realise if 
offered for sale by public auction on the basis of a Mortgagee in Possession”. 
In my view, a value of the land of about $845,000 was right in late 2000, 
assuming no circumstances of forced sale, but bearing in mind that the 
conditions had not been fulfilled and no strata titles had been issued. 

  
 
4.93 

Brown’s valuation report is dated 19 December 2000. He concluded that as 
at 16 January 1998 (the date of Major’s first report) Westonbirt Park was 
worth $660,000, as at 19 January 1999 it was worth $810,000, and as at 
31 December of the same year it was worth $926,000. 

  
 COLLAPSE OF THE PROJECT 
 
4.94 

No monies were raised after December 1999. In the early part of the 
following year little further work was done on site, and the bulk of the effort 
was put into attempts to refinance the project, through a bank or otherwise. 
Carlisle put a substantial amount of his own money in, to try to keep the 
project afloat. All the refinancing efforts failed, and in July directors saw no 
alternative but to appoint an administrator. A liquidator was appointed on 
16 October 2000. 

  
 
4.95 

Bill Brown, as first mortgagee, exercised his right to enter into possession of 
the property, and it was sold for $850,000 in December 2000. He lost 
money (see 4.47 above) and all other creditors, secured and unsecured, 
have lost everything. The total losses will exceed $3,000,000. Robinson has 
gone bankrupt. Others may follow. 
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CHAPTER 5 
  

7 CESSNOCK WAY, ROCKINGHAM 
 

 
5.1 
 

In 1996 a modest commercial development, comprising six small strata-
titled units, was constructed at 7 Cessnock Way, Rockingham. Later four of 
them were acquired by Ron Maclou at inflated prices, as part of a trade for 
other land he disposed of. Later again, those four units were disposed of by 
Maclou, again as part of a trade, at even higher and more inflated prices. On 
the basis of a valuation obtained from Ron O’Connor, First Charter Mortgage 
Services brokered mortgage finance, the lenders being private individuals. 
None of the units were ever occupied. Payments under the mortgage ceased 
not long after registration of the mortgage. The lenders are still chasing 
their money. 

  
 THE PROPERTY 
 
5.2 

The registered proprietor of the land, Lot 405 on Plan 18280, was for some 
years Taylor Woodrow (Rockingham) Pty Ltd. On 30 May 1996 it was 
transferred to Rylestone Pty Ltd for consideration shown on the transfer as 
$200,000. On the same date, a mortgage was registered in favour of 15 
individuals and one company, the address of them all being care of 
Blackburne and Dixon Pty Ltd. The mortgage was in the sum of $685,000. 
While that transaction has not been fully investigated by the Commission, it 
was apparently based on a valuation by O’Connor dated 28 March 1996. He 
opined that the land was worth $320,000 and the “on completion value” of 
the six-unit development was $970,000. 

  
 
5.3 

Rylestone Pty Ltd made application to subdivide the property. In January 
1997, six strata titles were issued, with a substantial common area fronting 
Cessnock Way. The improvements comprised six single-storey 
showroom/office units, constructed in concrete panels with a metal roof.  

  
 MACLOU DOES DEALS 
 
5.4 

Ron Maclou gave evidence. When asked his occupation, he said: “Well, 
business proprietor of smash repair and I do a bit of trading in properties”. 
He acquired units 1, 2, 4 and 5 at 7 Cessnock Way in August 1998. The 
amount of consideration shown on the transfers was $160,000, $168,000, 
$138,000 and $169,000 respectively. He exchanged for the four units other 
real property he owned, worth $20,000 less than the total of $635,000 he 
had to pay. That balance was met by Maclou. Registration was effected on 
17 August 1998. The deal was arranged by Barry Scofield, a real estate 
agent. Maclou told me he “worked off” a valuation by O’Connor, provided to 
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him by Scofield. 
  
 
5.5 

Maclou was asked whether he thought he had paid fair market price for the 
four units. He replied in the negative. He was asked why he had paid more: 

  
 Because I felt that the property I was trading was above the market 

price; yeah. 
  
 So you thought at the time that the figures at both ends of the deal 

were too high - - ?---That’s right. 
  
 
5.6 

Before the end of the year, Maclou was negotiating to sell the four Cessnock 
Way units, as he could not find a tenant for any of them. He said that he 
told Scofield he needed “to trade the property on” because he had to meet 
mortgage payments, and there “was no income coming in”.  

  
 
5.7 

On 11 March 1999 Maclou transferred the four units. The amount of 
consideration shown on the transfers for units 1, 2, 4 and 5 was on this 
occasion $167,000, $176,000, $155,000 and $177,000 respectively. The 
total was therefore $675,000 as against the $635,000 that Maclou had paid. 
But again this was part of a deal, and the transfer prices must be looked 
upon as nominal. 

  
 
5.8 

The transferee was Rancher Enterprises Pty Ltd, a company controlled by 
Laurie Ferris and John Manton, of whom more will be said in Chapters 6, 8 
and 17. That company transferred seven properties to Maclou or Maclou 
companies, and he transferred to them or their associates a property at 
Spearwood said to be worth $400,000, as well as the four Cessnock Way 
units. Again there was a cash difference that had to be paid at settlement 
and that was done. The settlement arrangements were distinctly 
complicated, but the detail does not matter for present purposes. With 
respect to the Spearwood property, Maclou said he was shown a lease, and 
there was a good return coming in, but after he acquired the property, he 
found “it was just kick-boxer that was in there, and he wasn’t even paying 
his rent. And I couldn’t go and get my rent off him, I suppose”. He was 
therefore happy to get rid of the property as part of the Cessnock Way 
transaction. The consideration paid by Maclou for one of the properties he 
acquired included “one snake ring for $5,000 together with emeralds to the 
value of $10,000”.  

  
 
5.9 

I asked Maclou whether any of the trades about which he gave evidence had 
been profitable. He replied “Not really”. He agreed that “every time you 
trade property you were incurring stamp duty and other transaction costs”, 
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which he knew to be “relatively high”. He had not had face to face dealings 
with any other party in relation to any of these deals – they were all done 
through Scofield. Scofield worked out of the same building as Ferris and 
Manton. 

  
 
5.10 

I agree with what was put by counsel assisting in closing submissions. Given 
the transaction costs, it is difficult to understand how Maclou could have 
made any profit from these deals. There were benefits to third parties, for 
example real estate agents who received commission from frequent 
transfers of property, and finance brokers if required to arrange fresh 
finance following a change of ownership. The purpose of the frequent 
transfers, given the apparent absence of personal profit to Maclou, is a 
mystery. However, it was not put to Maclou that his conduct was improper, 
much less unlawful, and no adverse finding with respect to him is 
appropriate. There is no evidence that the amounts for which the properties 
changed hands were relied upon to justify valuations, or otherwise for the 
purpose of raising finance. 

  
 MORTGAGE LOANS 
 
5.11 

Rancher Enterprises borrowed $440,000 through First Charter Mortgage 
Services against the security of the four Cessnock Way units. John Ward had 
chief responsibility for dealing with potential lenders. His method of doing 
that is illustrated by Ward’s dealings with John Durbin, a retired civil servant 
from Zimbabwe. Durbin first dealt with FCMS in April 1998, after responding 
to a newspaper advertisement and being sent a glossy brochure. After that 
he participated in some mortgage loans. 

  
 
5.12 

In relation to the Cessnock Way units, Ward visited Durbin at his home. He 
had with him a letter dated 9 December 1998 signed by David Bailey, the 
business development manager of FCMS. Ward was general manager, and 
responsible for the contents of the letter which proposed that Durbin should 
invest $66,000. At the meeting at Durbin’s home, Ward persuaded him to 
contribute an additional $36,000, that being an amount which Durbin 
received back from another FCMS investment. 

  
 
5.13 

Durbin said, and I accept, that he told Ward he did not “want to put all the 
eggs into one basket” but Ward assured him “there was absolutely nothing 
to worry about”. He pointed to the assets of the company, and each of 
Ferris and Manton, as shown in statements Ward had with him. Ward also 
showed Durbin a valuation by O’Connor which is dealt with shortly. Ward 
convinced Durbin “that Rancher was such a good proposition that there 
were queues of people queuing up to lend the money” and that he would be 
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“extremely foolish” not to participate. Durbin agreed to do so, to the extent 
of the $102,000 he had available.  

  
 
5.14 

The proposal letter was tolerably honest. It correctly stated that the units 
were “currently untenanted”, and that the loan-to-value ratio was 69.8%. It 
also said that the loan would be guaranteed by Ferris and Manton, adding: 
“Both guarantors have a strong asset backing with the financial statements 
of Rancher Enterprises Pty Ltd as at 8 July 1997 disclosing a surplus of 
assets of liabilities of some $1,750,500.00.” 

  
 
5.15 

The statement considering the assets and liabilities of the company is 
headed “Statement of Position Rancher Enterprises Pty Ltd t/as Monash 
Avenue Business Centre as at 8 July 1997”. It included all assets of the 
company, including assets it held as trustee. Such assets belong to the trust 
beneficiaries, and not the trustee. Accordingly, it was likely that any trust 
assets would not be available to creditors should the mortgage go into 
default and the land be sold for less than the amount secured. The 
statements concerning Ferris and Manton are each as at 30 June 1997. They 
also included, in the case of each man, trust assets. Ward knew the 
statements were out of date ― the finance raising was taking place nearly 
18 months later, in December 1998 ― and that properties were held in trust 
by the mortgagor and also by the two individual guarantors. Ward failed in 
his duty to represent the position accurately to Durbin, and also to other 
lenders.  

  
 
5.16 

Ward acknowledged that the lenders were clients of FCMS, and he was 
therefore obliged to act carefully so as to protect their interests. In the final 
analysis, the guarantees were worthless. He failed to discharge the duty to 
be careful. In consequence the guarantees could not be enforced, and a 
number of lenders are still out of pocket to the extent of their entire 
investments. They had far less protection than his presentation of the 
proposal letter and the statements of assets and liabilities led them to 
believe they would enjoy. In these respects, Ward’s conduct was improper.  

  
 In my view it went beyond mere carelessness, especially in view of the 

serious potential consequences, which were known to him at the time. 
There was a gross failure on Ward’s part, such that a finding of impropriety 
is appropriate. 

  
 VALUATIONS 
 
5.17 

Ron O’Connor was a valuer for about 15 years until he surrendered his 
licence during 2000. He valued the property on two occasions. The first has 
been mentioned already. That valuation was dated 28 March 1996, and was 
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done for the units on an “on completion” basis. Counsel assisting submitted 
that I should conclude and find that O’Connor acted improperly and 
unlawfully in preparing that valuation report, on the basis that he made 
representations as to comparable letting rates and demand for smaller units 
such as those to be built, which representations were misleading, so that 
what purported to be a fair, accurate and independent assessment of value 
was not so. While it is true to say that the comparable letting rate evidence 
was not disclosed in the report, and clearly that would have been desirable, 
and while O’Connor’s statement that “these units will supply a sought after 
commodity” was dubious, it must be appreciated that the prospects of 
letting the units were not then dismal. Furthermore, there was no money 
lost as a result of borrowings on the basis of this valuation. In all the 
circumstances, I decline to find improper or unlawful conduct. Having said 
that, it must be added that the valuation was distinctly cursory.  

  
 
5.18 

A harsher judgment is called for in relation to the second O’Connor 
valuation. It is dated 10 July 1998, and was supplied to Rylestone Pty Ltd 
for “Mortgage Finance purposes”. Having described the land and the 
development, O’Connor said this: 

  
 The development offers a range of functional showroom/office units of 

modest size and particularly suitable of owner occupiers or small 
investors. Demand for smaller units is good with the majority of 
existing developments having unit areas in excess of 200 m2, which is 
too large for a number of operations. 

  
 
 

He then went on to set out certain “sales evidence”. 
  
 
5.19 

The difficulty is that at the time of the second valuation, each of the six 
units was vacant, had never been leased, and never produced any income 
after completion 12 months previously. O’Connor knew all this. It was put to 
him that in such circumstances it was untrue to say “Demand for smaller 
units is good”, to which he said: 

  
 On the surface it appears that the - - that - - that statement may be 

not quite correct, but – - 
  
 Yeah?--- - - it depends on the particular circumstances of the 

development, and what was happening from the developer’s 
perspective. 

  
 That was a poor answer, as of course it had to be. O’Connor did not just fail 
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to include the fact of continuing vacancy in the report, as he should have 
done. I conclude he withheld that fact from the report in order to gull the 
uninformed reader, such as intending lenders. 

  
 
5.20 

Furthermore, the sales evidence is inapposite because O’Connor was not 
comparing like with like. He was asked whether those properties he 
mentioned were vacant at the time. He replied: 

  
 They weren't vacant, no. Some of them may have been. I can't recall 

exactly whether they were or weren't at the time, but they were - - 
there was - - some would have been occupied; others would - - may 
have been vacant. 
 
Well, isn't that a relevant consideration as to whether the prices that 
were being paid in these circumstances were for vacant premises or 
premises which were tenanted?---It could be a consideration to take - 
- take into account, yes. 
 
Well, it's a professional obligation of yours to take them into account, 
isn't it?---We are to assess the property in light of comparable 
evidence, yes. 

  
 
5.21 

O’Connor’s conduct in preparing this valuation was improper. It went 
beyond mere carelessness. The job was done in a highly unprofessional 
manner, very pertinent information concerning the units being valued was 
omitted from the report, the sales evidence was not fairly comparable, the 
figure arrived at was far too high, and lenders did in fact advance monies in 
good faith upon the basis of the valuation and O’Connor’s status as a 
licensed valuer.  

  
 
5.22 

Further valuations were provided: 
  
 a) by DTZ Debenham International (Rod Gardiner) to Rancher 

Enterprises Pty Ltd, as to units 1, 2 and 5, on 4 October 1999; 
b) by Western Property Consultants (Roger Whalan) for Rancher 

Enterprises Pty Ltd ― a property report and marketing submission 
rather than a valuation in the strict sense ― dated 24 January 2000; 
and 

c) by Ray White, Rockingham (Greg Brown) ― an appraisal rather than 
a valuation ― on 7 February 2000. 



 

Chapter 5 – 7 Cessnock Way, Rockingham  Page 63 

 
 The valuations were as follows: 
  
  Ron O’Connor 

10/07/98 
Rod Gardiner 

30/09/99 
Roger Whalan 

24/01/00 
Greg Brown 
07/02/00 

Unit 1 $155K $169K $78.4K $95.2K 
Unit 2 $170K $183K $82.6K $95.2K 
Unit 4 $145K Not valued $71.4K $79.5K 
Unit 5 $165K $189K $86.1K $98.4K  

  
 
5.23 

Gardiner is a licensed valuer, but relatively less experienced than O’Connor. 
He was instructed by Ferris, who was not previously known to him by 
meeting or reputation, to undertake a kerb-side valuation of the four units 
in Cessnock Way owned by Rancher Enterprises. A separate, and relatively 
short, valuation was provided in relation to each unit. In each case the 
valuation contained the following statement: 

  
 It should be noted that the property has been inspected from the 

kerb side only and this valuation is subject to the premises being in 
good condition internally, as at the valuation date. This valuation also 
assumes that a lease will be exercised between Rancher Enterprises 
Pty Ltd as the Lessor and Professional Archive Storage (WA) 
Rockingham, commencing 1 November 1999. 

  
 
5.24 

In each case the net annual rental for the unit in question was then set out, 
followed by these remarks: 

  
 Our analysis of rentals within the Rockingham locality indicate that 

showroom/commercial units are generally leasing in the range of 
$125 to $150 per square metre net per annum. The proposed rental 
is therefore, slightly in excess of fair market levels, however given 
the slightly specialised nature of the proposed use, we have adopted 
the passing rental.  

  
 In deriving a capitalisation rate, we have had regard to the rental 

which is slightly in excess of market levels, together with the 3+3+3 
year lease covenant, the location of the property and the strength of 
tenant. 

  
 Our analysis of yields being achieved for comparable properties 

suggests modern strata units are achieving yields in the range of 9 to 
10.5 percent for medium term leases to localised businesses. Having 
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regard to the slightly inflated rent, together with the lease term and 
tenant, but also bearing in mind the relative location of the premises 
and the modern improvements, we have applied a capitalisation rate 
of 11 percent… 

  
 which was then applied to what Gardiner called the “passing rental” to 

arrive at a rounded value for each of the four units. 
  
 
5.25 

Gardiner had not previously conducted commercial valuations in the 
Rockingham area. No comparative sales analysis was undertaken by him. 
His statement in each valuation that the “property investment market for 
strata units also appears strong” was highly inappropriate, given that the 
units had by then been vacant for a couple of years. More importantly, the 
capitalisation approach he used rested upon two foundations. One is that a 
lease would be entered into. Gardiner covered himself in that respect, 
because he stated an assumption to that effect. The other key factor is that 
rental would be paid on a continuing basis throughout the term of the lease. 
That was always doubtful, especially given the fact that the proposed lessee 
was a Ferris and Manton entity, as Gardiner well knew. The matter was put 
to him in this way: 

  
 Don't you think that the twin assumptions I have mentioned - that a 

lease a would be entered into and that rent would be paid on a 
continuing basis - should have been clearly stated on the face of the 
document?---In hindsight, yes. 
 
And if you were doing it again, I suggest that you would be more 
careful in stating those twin assumptions?---Absolutely. 
 
Yes. Not just, I suggest, because you now know more about the 
gentleman who commissioned the valuation from you, right?---
Correct. 

  
 But also because you need to be cautious in your approach and not 

be too trusting as to the people you're dealing with?---That's a fair 
comment, yes. 
 
Because in the real world, they're going to be spraying these 
valuations around and using them for their own ends, aren't they?---
It appears that way, yes. 

  
 
5.26 

Gardiner was used. The valuations were imperfect and his conduct was 
careless. However, counsel assisting has not submitted that a formal 
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adverse finding should be made against Gardiner, and in all the 
circumstances, I do not conclude his conduct was either unlawful or 
improper. 

  
 
5.27 

Finally as to valuations I mention briefly Roger Whalan who has a 
qualification in valuation, but is not licensed as such and works as a real 
estate agent. Nonetheless, the work he did at the request of Ferris puts his 
licensed colleagues to shame. He said that he had ignored the price at which 
the units had changed hands in August 1999 and when asked why, said 
this: 

  
 Well, two reasons, Commissioner:  I - - from my experience of the 

area, they seemed to be out of kilter with the market;  and I 
suspected that it was not an arm's length transaction. And I might 
just add that the rest of the evidence that was available didn't 
support those figures. 
 
Well, you adopted a carefully sceptical approach?---Yes, sir. 
 
And you need to, don't you?---Well, it comes back and bites you if 
you don't, usually. 

  
 
5.28 

Whalan concluded, having undertaken appropriate study of sales evidence 
that the units were worth in the range from $600 to $700 per square metre. 
He conducted a cautious appraisal, exhibited independence in an enquiring 
approach, and acted with complete impartiality. Unhappily for lenders, his 
valuation ― $318,500 for the four units ― is realistic. Whalan’s conduct was 
commendable. 

  
 SOLICITOR’S CONDUCT 
 
5.29 

Ian Clairs, an experienced solicitor, did legal work for First Charter Mortgage 
Services, and also acted for mortgagees who lent money through FCMS. 
Specifically as to the four Cessnock Way units, he received instructions from 
FCMS to prepare mortgage documentation in relation to the loan to Rancher 
Enterprises. Clairs rightly considered the lenders to be his clients. On the 
basis of what he knew, the amount being advanced was not excessive and 
he was not obliged to take protective steps on that account. Clairs acted 
carefully and properly, both as to the mortgage and also in consequence of 
payments under it ceasing to be made. 

  
 IN THE UPSHOT 
 
5.30 

That happened quickly. Four interest payments were made, each of them 
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late. Nothing has been paid since July 1999. Durbin said “I go down there 
and clean graffiti off, and clean up.”  He can’t “understand why they don’t 
lease”, but agrees there is an over-supply of commercial units in the area. 
His $102,000 was still locked into the units as at the time he gave evidence, 
and he had received no return on that investment for more than two years. 

  
 And obviously incurred some personal expense and physical labour - -

?---Yes. We have done that. 
  
 - - you have spent on keeping the property?---Yes. We have the 

occasional busy-bee down there with the mortgagees that are fit, and 
there’s only a few of us. 

  
 And of course Durbin feels that his trust in individuals and institutions has 

been betrayed. He can be taken as fairly representative of his fellow 
mortgagees. 
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CHAPTER 6 
  

MARGARET RIVER MOTEL 
 

 
6.1 

This chapter concerns a property that has twice been the subject of forced 
sales, once in 1997 and again three years later. The Commission closely 
examined events leading to the latter sale. Major participants were a young, 
inexperienced and dishonest developer, a finance broker since banned from 
the industry, and a valuer whose reports were optimistically misleading. 
Losses to lenders and other creditors since 1997 come to about $2,500,000, 
on a property worth less than half that at the outset. 

  
 THE MOTEL UNITS 
 
6.2 

Margaret River is an attractive and fashionable town in the south-west of 
Western Australia, about 275 km from Perth. The main thoroughfare is 
Bussell Highway, and the Margaret River Hotel is situated on it in a central 
position. To the rear of the hotel is a separate lot of land comprising a little 
more than 4,000 m2 on which 14 motel units were built some decades ago. 
At one time, they formed part of the hotel. Subsequently for a time the 
motel units were under separate ownership, but the hotel had management 
rights. Nothing in the events to be described reflects adversely on the hotel 
or its proprietor. 

  
 
6.3 

Shannon Equity Pty Ltd acquired that land for $850,000 in December 1994. 
A strata plan was registered and endorsed on the title in the latter part of 
the following year. It created 19 strata titles, one relating to each of the 14 
units, and five being without improvements, but intended for the 
construction of further motel units. Shannon Equity borrowed money for the 
purpose of acquiring, and on the security of, the property. Following default, 
the mortgagees entered into possession. They were represented by Terrace 
Counsellors Pty Ltd, which obtained a valuation report from Edward Tait and 
Associates dated 22 May 1997. E C J Tait valued the property and business 
on a walk-in walk-out basis at $1,025,000, and in the event of a forced sale 
the value he gave was $925,000. The valuation report is detailed, contains 
stated assumptions, and is competent and sensible. 

  
 
6.4 

Terrace Counsellors sought public tenders. On 24 September 1997, the 
property was sold for $1,000,000 to Sunsurf Investments Pty Ltd. Nabil 
Sadek is a director of that company. The transfer was registered on 
5 December 1997. On the same day a second transfer was registered, by 
which the property passed from Sunsurf Investments to World Trade 
Exchange Ltd for a consideration of $2,000,000. On 21 April 1998 a further 
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transfer was registered, by which the property passed from World Trade 
Exchange to Trishore Pty Ltd for a consideration of $1,900,000. Charles 
Boog is a director of and shareholder in, and the man who controls, 
Trishore. 

  
 ROSSLARE PROMENADE, MINDARIE KEYS 
 
6.5 

In 1997 Trishore bought the land at 19 Rosslare Promenade, Mindarie Keys, 
for $240,000. Finance for the purchase and development was raised by 
Peter Fermanis. His letterhead described him as a “Licensed Finance and 
Mortgage Broker”. Boog provided Fermanis with a written appointment to 
obtain finance, signed by him and dated 4 March 1997, in which Boog 
agreed to pay a brokerage fee of 6%. That is a high rate. On the same date, 
Ron O’Connor prepared a valuation report, said to be “Under instructions 
from Charles Boog for presentation to Northbridge Business and Finance 
Centre”. The stated purpose of valuation was: “To determine the en globo 
market value of the land and on completion value of the project”. On the 
basis of a most cursory analysis, the on-completion value of a three town-
house development proposed for the land was said to be $1,050,000, and 
the land value $445,000. 

  
 
6.6 

O’Connor provided another valuation dated 4 May 1997. This time the 
on-completion value was specified as $1,300,000. O’Connor said that the 
land value was then $450,000. In neither valuation was anything said as to 
the price at which Trishore was purchasing the land. 

  
 
6.7 

Fermanis raised $576,000, which was said to be two thirds of the land value 
plus the cost of the three units at $140,000 each, that is to say $865,000. 
In January 1998 Fermanis raised additional funds of $324,000, lenders 
being told these funds were required to pay the builder and complete the 
development. A new mortgage representing the interests of both original 
and new lenders, for $900,000, was registered against the land on 
19 January 1998. The term of the loan expired on 4 May 1998. 

  
 
6.8 

Most of the money was raised through a financial advisor named David 
Wright. On 23 March 1998 Fermanis sent Wright a facsimile which in part 
stated: 

  
 I have been advised by Charles Boog Managing Director that all 3 Town 

houses have been sold by way of a trade on the purchase of the Margaret 
River Motel which is located behind the Margaret River Hotel in Wilmott 
Avenue. The valuation and purchase price of the motel is $2.7 million. After 
trading the Town Houses a First Mortgage of $1.8 million is required which is 
LVR 66.66. 
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6.9 

Wright, and those of his clients to whom he spoke, naturally thought that 
the Mindarie Keys project had been successfully completed. That was not 
the case. Trishore had run out of funds, there was a shortfall of about 
$200,000, and Trishore was not in a position to pay out the existing 
mortgage. 

  
 
6.10 

Most lenders against the security of 19 Rosslare Promenade, Mindarie Keys, 
agreed to roll their loan monies over into the Margaret River Motel. 
Additional funds totalling $910,000 were raised. At the same time Fermanis 
raised a new mortgage for Trishore over the Rosslare Promenade land, in 
the sum of $970,000. That mortgage was registered on 23 April 1998, when 
the previous mortgage was discharged. On the same day a mortgage for 
$1,810,000 was registered over the Margaret River Motel land. So by the 
end of April Boog, who was having trouble finishing the Mindarie Keys 
project, had not just it, but another to carry out. And he had gone from 
owing $900,000 to a total debt position of $2,780,000. 

  
 MARGARET RIVER VALUATIONS 
 
6.11 

O’Connor provided three valuations of the Margaret River Motel. The first 
was under instructions from Sadek. It is dated 20 February 1998. O’Connor 
valued the property at $1,960,000, and said the “Total Market Value After 
Additions” was $3,140,000. The report, if that word is justified, could hardly 
be shorter or more lacking in detail. The two later O’Connor valuations of 
the motel were dated 16 March 1998 and 12 November 1998 respectively. 
The purpose of each valuation was the same: “To determine the current 
market value and on completion value of the property for Mortgage Finance 
purposes”. Each was said to be “Under verbal instruction from Mr C Boog on 
behalf of Trishore Pty Ltd”. In the earlier valuation the current market value 
was said to be $2,750,000 and the on-completion value $5,180,000. In the 
later valuation the corresponding figures were $3,100,000 and $5,940,000. 

  
 
6.12 

It was the earlier of these valuations that was utilised by Fermanis to raise 
the $1.81 million previously referred to. Two questions arise. How was the 
figure of $2,750,000 which was said to be the current market value, arrived 
at?  And was that a reliable figure for mortgage finance purposes?  The 
short answers are: by an inappropriate method, and no.  

  
 
6.13 

In the report, O’Connor described the land, encumbrances and property (in 
somewhat glowing terms) and said it was proposed to construct a further 20 
units, which was Boog’s plan and did later happen. O’Connor then said 
something as to trading results for a period of nearly three years from late 
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1994, stated assumptions as to occupancy rates and expense levels, 
adopted a capitalisation rate of 7.5%, and arrived at a capital value for the 
various units, including those still to be built. The Report then said this: 

  
 In order to arrive at the completed value I have carried out an 

analysis under the hypothetical development method of valuation. 
  
 
 

Based on this approach, a number of assumptions have had to be 
made. These include sale and rental values, vacancy factors, 
capitalisation rates, construction and other development costs, timing 
and profit and risk margins. Where possible these assumptions are 
based on direct evidence available or alternatively are based on 
interpretation of information from other properties and market trends.

  
 
 

The hypothetical approach takes the end product value of the project 
and deducts from this such costs as development costs, interest, 
holding costs, selling or rental fees and allows for a developers profit 
and risk factor before arriving at the net value of the existing 
property ie the net price that a purchaser would be prepared to pay to 
buy the property, undertake the project and derive the profit margin 
indicated. 

  
 Annexed to the report was the document containing calculations which 

appears on the next page. 
  
 
6.14 

The figure given as the current market value was nothing of the sort. It 
ignored the recent sales of the land, first at $850,000 and then at 
$1,000,000. Of course, I ignore the sale at $2,000,000, which was between 
related parties, as any competent valuer would have found out. No attempt 
was made to cross-check against comparable sales in the area. The 
valuation was a travesty. The later valuation by O’Connor was no better, 
and even wider of the mark. 

  
 BOOG THE DEVELOPER 
 
6.15 

Charles Edward Boog was born on 5 October 1972. According to a 
curriculum vitae he prepared, his secondary schooling was at the Chisholm 
Catholic College, after which he obtained a law degree and served as an 
articled clerk. He was admitted as a barrister and solicitor of the Supreme 
Court of Western Australia in March 1995. Boog worked with legal firms until 
May 1996, and says that after that date he was a legal consultant, first with 
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 Cambridge Enterprises Pty Ltd, ”a  private investment group who are 

establishing a property portfolio in Australia”, and then for Charter Property 
Pty Ltd and the Byron Group. When called as witness, he said he stopped 
working as a lawyer in February 1998. 

 
HYPOTHETICAL DEVELOPMENT ANALYSIS   
ADDRESS: MARGARET RIVER MOTEL AFTER EXTENSIONS 
     
SALE;  /night RENTAL  CAP RATE  
1. 22 SNGLE UNITS  $        80 $ 231,264 7.50%$3,083,520 
2. 6 FAMILY UNITS  $      100 78,840 7.50%$1,051,200 
3. 6 HONEYMOON SUITES  $      100 $ 78,840 7.50%$1,051,200 
Rental based on average /night, 60% 
occupancy 

    

                            net return 60% of 
Gross 

    

     
TOTAL RENTAL  $ 388,944   
CAPITAL VALUE - ON COMPLETION    $5,185,920 
(Single $140,000 ea, Family $175,000 ea, Honeymoon 
$175,000 ea)  

ADOPT $5,180,000 

     
LESS SELLING EXPENSES 3.50%  $181,507 
    $5,004,413 
LESS PROFIT & RISK FACTOR 30%  $1,154,864 
     
sub total  $ 113,222 per unit $3,849,548 
     
LESS DEVELOPMENT COSTS     
Construction Costs (Motel)  $ 600,000   
UNIT FITOUT  $ 100,000   
PROFESSIONAL FEES  included.   
INTEREST ON COSTS 3 MONTHS 8.00%  $    

12,000 
  

BORROWING EXPENSES 4.00%  $ 145,143   
CONTINGENCIES 2.50%  $   21,429   
     
                                      TOTAL 
EXPENSES 

 $    
878,571 

 $878,571 

     
NET VALUE including holding costs    $2,970,977 
     
LESS INTEREST ON HOLDING 12 
MONTHS 

8.00%  $220,072 

     
NET VALUE   $2,750,905 
     
CURRENT MARKET VALUE   $2,750000 
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 And what did you then do?---Took up development full time. 
  
 
6.16 

Boog was asked if he had ever been employed or retained by Westralian 
Investment Nominees. He said he did some work for that company “on and 
off over the year of 1997/98”. When asked if he had received $60,000 a 
year in each of the financial years to June 1997 and June 1998, he said he 
did not recall. 

  
 Were you receiving some money from Mr Mitchell’s company in those 

years?---I did receive some money, but it wasn’t anywhere near 
$60,000, if I recall. It was just sort of basic consultancy stuff. I just 
helped him from time to time. 

  
 
6.17 

Boog agreed that he had made a finance application to the St George Bank 
in early 2000, and lodged with it two draft tax returns. They showed receipt 
by him of $60,000 from Westralian Investment Nominees in each of the two 
years to June 1998. He expected the bank to accept the information in 
those returns. When asked why he provided inaccurate information to the 
bank, he replied: 

  
 I needed to get a loan. 

 
And your need to get a loan was such that you decided you would 
fudge the truth. Is that what you say?---Those - - if you want to say I 
fudge the truth, then I’m not going to argue with you, okay? But - - 

  
 Do you accept that’s a fair way of putting it?---Maybe it wasn’t as 

accurate as it could have been. 
  
 Mr Boog, some people would put it far more strongly than I’m putting 

it presently?---Yes. 
  
 Do you understand that?---Yes, I do, sir. 

 
I might want to put it more strongly at some later time but for the 
moment do you accept that in making a loan application supported by 
this document you were, because of your need for finance, prepared 
to fudge the truth?---Yes. 

  
 
6.18 

Copies of two tax returns accompanied the finance application to the St 
George Bank. That for the year to 30 June 1997 showed total income of 
$96,082 of which $60,000 was sourced to Westralian Investments Nominees 
Pty Ltd. With respect to that payment the tax instalments deducted were 
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said to be $19,785.65. In the next financial year the total income shown 
was $89,539, of which $60,000 was again attributed to Westralian 
Investment Nominees, the tax deduction figure being $18,080.62. All these 
figures were false. Boog said the amount he received from Westralian 
Investment Nominees Pty Ltd in each of the years in question was less than 
$10,000. To make matters worse, Boog procured from Clifford Mitchell a 
letter dated 11 June 1998 addressed “To Whom It May Concern” confirming 
Mr Boog’s retainer by Westralian Investment Nominees Pty Ltd and payment 
to him of $60,000 per annum. Again this was false. The fact that the letter 
exists reflects adversely on the credit of both Boog and Mitchell. 

  
 
6.19 

While Boog was giving evidence, police inquiries were under way. After he 
finished in the witness box he was interviewed by police, and later charged 
with several fraud offences allegedly perpetrated upon banks, including the 
St George Bank, involving a total in excess of $2,000,000. Those charges 
have yet to be heard. In the circumstances, I forbear from making any 
findings as to his conduct in his dealings with the St George Bank beyond 
saying that it was improper. It would be wrong for the Commission to 
anticipate the outcome when the charges are dealt with in a criminal court. 

  
 MONIES RAISED, DISPOSED OF 
 
6.20 

Trishore’s offer to purchase the Margaret River Motel from World Trade 
Exchange was made on 3 March 1998, and accepted on 7 March. The price 
was $1,900,000 ― not $2,700,000, as Fermanis advised Wright on 
23 March ― with $1,200,000 to be paid at settlement and $699,500 
covered by way of a registered second mortgage over the motel in favour of 
Belranch Holdings Pty Ltd, a Sadek company. The contract also provided for 
Belranch to lodge a caveat over Lot 19 Rosslare Promenade. A further 
agreement was entered into on 3 March between Trishore and Belranch 
Holdings, by which Belranch agreed to purchase units 2 and 3 at Rosslare 
Promenade for $840,000 of which a $500 deposit was paid (no doubt 
explaining why the balance due to Belranch under the Margaret River Motel 
contract was $500 less than $700,000) and with settlement being delayed 
until 120 days after the contract “or on the day of the release of the 
mortgage that Belranch Holdings Pty Ltd has over the vendors property 
known as Margaret River Motel”. It was further provided that on settlement 
of the motel, Trishore would provide an irrevocable letter of approval from 
the existing mortgagee of units 2 and 3, 19 Rosslare Promenade, giving 
Belranch possession and unencumbered title at settlement of the units. 
Finally, it was provided that the second mortgage on the motel in favour of 
Belranch Holdings “reflects part payment of the purchase price of units 2 
and 3” and that a balance of $140,000 would be paid to Trishore “as full 



Page 74  Chapter 6 – Margaret River Motel 

payment price of the units at settlement of the units”. 
  
 
6.21 

At settlement on 23 April 1998 the total funds available were $2,780,000. 
Of that, $900,000 went to pay out the existing mortgage over the Rosslare 
Promenade project. That left $1,880,000, of which $1,200,000 was paid on 
settlement for the motel. Out of the balance of $680,000, interest in respect 
of both the Margaret River and the Mindarie Keys mortgages was held back 
($199,000 and $35,000 respectively). A number of fees and expenses were 
also paid, including brokerage of $166,800 divided equally between 
Fermanis and Mitchell and a further $20,000 paid to Mitchell’s company, 
Westralian Investment Nominees. The brokerage rate was 6% ― very high 
by industry standards. 

  
 
6.22 

After payment of all other fees and expenses, there remained $161,284, 
which was paid to Trishore, transferred to a Challenge Bank account in 
Trishore’s name that was about $14,000 in debit at the time, and then 
drawn against to pay creditors in respect of the Mindarie development. 

  
 
6.23 

All of this was wide of the mark so far as lenders were concerned. They lent 
monies for projects. Their reasonable expectations were that the monies 
would be spent on those projects. Indeed that is critically important when it 
comes to development loans. Lenders will get their money back if the 
project is finished and can be sold at a good price. Otherwise, and especially 
if the project does not get finished, they are almost bound to lose. The 
market for half-finished buildings is thin. 

  
 
6.24 

At the end of the transactions which have been mentioned Boog had 
practically nothing in cash which he could spend on either project. It was 
inevitable that he would have to raise further funds, as in fact he did. That 
happened in November 1998. Fermanis advised two new lenders that the 
developer of the Margaret River Motel required preliminary funding pending 
refinancing of the current first mortgage in order to enable an additional 20 
units to be built. He advised the loan would be secured by a second 
mortgage over the property with a loan-to-value ratio of 74%. These 
lenders were told they would later be placed on the first mortgage. A total 
of $210,000 was raised, and a second mortgage registered on 11 November 
1998. From these funds, $150,000 went to Belranch Holdings and $42,000 
was paid to Fermanis and Mitchell for brokerage. The rate was 20% ― 
grossly excessive for the services they rendered. On the same day that this  
mortgage was registered, the caveat and mortgage previously lodged by 
Belranch Holdings over the properties at Mindarie Keys and Margaret River 
were discharged. 
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6.25 

Between 6 and 10 November 1998 Fermanis wrote to a number of lenders 
with a view to raising an additional $1,840,000. He told them that these 
funds would be used to build a further 20 units at the motel site. It was also 
stated that the funds would be kept in a solicitor’s trust account, and only 
be drawn down on production of builder’s certificates as the construction of 
the units progressed. Fermanis told lenders that the release of funds 
required the signature of the solicitor, who was representing the 
mortgagees and the broker. This finance raising was based on O’Connor’s 
third and last valuation, which gave an on-completion value of $5,940,00. 
Lenders were told that the total to be raised was $3,650,000, giving a loan-
to-value ratio of 65%. An additional $1,840,000 was raised, rolled together 
with the $1,810,000 from the earlier lenders, including the $210,000 in the 
second mortgage, and every lender was covered by a new first mortgage 
registered on 16 December 1998.  

  
 
6.26 

This time round the brokerage paid totalled $238,300, divided equally 
between Fermanis and Mitchell companies. The sum of $92,500 went to 
Belranch Holdings, about $89,500 was kept back as pre-paid interest to 
lenders, $50,000 went to Trishore and $3,000 to SA Mitchell, and $800,000 
was kept in a bank account to pay for construction of the units. The 
brokerage rate was 10% on the additional $1,840,000, and 3% on the 
rolled over amount. That money went to an account at the Challenge Bank, 
and the signatures of Fermanis and Boog were required to release funds. 
Contrary to the representation made to lenders, the solicitor (Hayles) played 
no role in this process. 

  
 BUILDING STARTS, STOPS 
 
6.27 

The builder engaged by Boog was Alberto Pizzino, who worked on the 
Margaret River Motel project from February to October 1999 inclusive. The 
total price with variations was about $1,125,000. Pizzino received progress 
payments totalling just over $832,000, and a further $57,000 direct from 
Boog for additional work directed by him. At the end of the day, Pizzino was 
owed over $150,000, which he had to write off. When he stopped work the 
project was about 90% complete. Pizzino was an honest builder. He agreed 
it was a great shame the job was never finished properly, the first time that 
had happened “in 40 years that I am building”. He said it was “a beautiful 
project” with excellent prospects. 

  
 
6.28 

That may well have been the case if the money had not run out. The simple 
fact is that to carry through the project entirely with borrowed funds, that is 
to say without any capital being contributed by the developer, was never 
practicable. The difficulties were gravely compounded by the monies that 
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were siphoned off to the Mindarie Keys project, the heavy brokerage fees, 
and the pre-paid interest. Of course the looming disaster was kept from 
lenders. That continued up to the last.  

  
 COLLAPSE OF PROJECT 
 
6.29 

An interest payment covering six months in advance should have been paid 
to the first mortgagees on 23 October 1999. On 25 October Fermanis sent 
each of them a cheque covering interest for three months, and offered on 
behalf of Trishore a further payment at the end of that period, again 
covering three months in advance, at the penalty interest value of 13%. 
That was not acceptable to at least some of the mortgagees. Notices of 
demand were sent, meetings were held, a mortgagees’ committee was 
formed, and various proposals were put forward, considered and rejected. 
Kim Wallman was appointed by the Supreme Court as receiver for the 
mortgagees on 12 May 2000. Wallman obtained a valuation of the motel 
from David Burgess of Chesterton International. It is a model of its type.  

  
 
6.30 

During the earlier part of 2000 various desperate attempts were made to 
resurrect the project. On or about 19 January, Fermanis wrote to 
mortgagees stating that Boog had entered into a variation of contract with 
the builder to upgrade the existing units. Fermanis told mortgagees this 
would result in an additional cost of about $300,000, and asked them to 
accept a one month delay in the interest payment due on 23 January. 
Fermanis said that the builder fully supported this upgrade. In fact Pizzino 
had stopped construction about three months previously. Then on 24 March 
2000, Fermanis wrote to the mortgagees advising that a valuation had been 
obtained from David Ross to the effect that the on-completion value of the 
project was $6,150,000, and the value of the “development as it stands” 
was $4,200,000. In fact, Ross had not valued the property as it was, but 
only on completion, and then only on the basis of a gross market selling 
price of individual units. The information given was seriously misleading, but 
it seems that nobody acted on it. Finally, in April 2000 Boog wrote to 
mortgagees advising he had received finance approval in the sum of 
$4,000,000 from the “The First International Merchant Bank” to re-finance 
an existing mortgage over the Margaret River Motel. That re-financing never 
eventuated. It is not clear to me whether the financial institution mentioned 
by Boog actually exists. 

  
 
6.31 

The receiver sold the land and incomplete buildings for $1,325,000. The 
mortgagees received payments totalling 29 cents in the dollar. For some of 
the lenders that was financially devastating. Others such as Brian Saleeba 
were in a better position: 
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 But would I be right in thinking it has nonetheless been a distressing 
episode from your viewpoint in having to work through the 
consequences?---It’s distressing, yes. It’s not financially devastating. 
It’s extremely disappointing that this can happen. I’ll put it that way. 

  
 Saleeba said that for some of the lenders the Margaret River project had 

“seriously changed their lifestyle”. 
  
 FINDINGS – BOOG 
 
6.32 

I must now make findings concerning individuals, starting with Boog. His 
conduct in misrepresenting his income when seeking to borrow from the St 
George Bank was improper (see 6.16 – 6.19 above). 

  
 
6.33 

His conduct was also improper in that, being a director of Trishore, he 
allowed it to trade while insolvent. Specifically in the period of February ― 
April 1998, Trishore incurred debts when buying the Margaret River Motel 
and borrowing $1,810,000 against the security of it and $970,000 against 
the security of 19 Rosslare Promenade, Mindarie Keys. At that time, 
Trishore did not have the capacity to meet its liabilities as and when they 
fell due. Boog was asked whether at that time: 

  
 … the available liquid assets of Trishore were not sufficient to pay all 

of its creditors as and when they fell due? 
---Correct, yes 

  
 And notwithstanding that you on behalf of Trishore entered into a 

contract to buy Margaret River for $1.9 million?---Yes. 
  
 Whilst this company was insolvent?---Well, you can - - you can label 

that whatever you want to. You want to call it insolvent?  Okay, it's 
insolvent. 

  
 Well you're the solicitor. It is insolvent, isn't it?---Well I don't know. I 

don't study - - 
  
 You're a solicitor, aren't you Mr Boog?---Yes, I am. But I don't - - I 

didn't study insolvency law. I don't practice insolvency law. 
  
 The company was not in a position to pay all its creditors as and 

when they fell due as at the time you signed this contract to buy 
Margaret River?---That's correct. 
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 And that was something that you were well and truly aware of?---I 
wasn't the only person. 

  
 I didn't ask that. You were well and truly aware that Trishore was not 

in a position to pay all of its creditors as and when they fell due when 
you signed the contract for Margaret River. Yes or no?---It was not in 
a position to pay its creditors, all its creditors. However all the 
creditors had been spoken to and were awaiting or giving me an 
opportunity to pay them back. 

  
 But you were telling them that you were not in a position to pay them 

the full 100 cents in the dollar? 
---That's correct. I did tell them. 
 
And that was the truth. You were not in a position to pay them the 
full 100 cents?---That's right. That was the truth. 

  
 
6.34 

The law is clear. In such circumstances, directors have a duty to stop their 
company from trading. Had that happened the debacle would have been 
limited to Mindarie Keys, not extended to the motel. And creditors would not 
have lost nearly as much money as they did. That extends to unsecured, as 
well as secured, creditors. 

  
 
6.35 

A third respect in which Boog’s conduct was improper arises from the fact 
that he used money that was raised against the security of the Margaret 
River property to pay out creditors on Mindarie Keys, and to pay personal 
expenses. He did that although he well knew that the money had been lent 
for the express purpose of purchasing the motel. 

  
 
6.36 

I was urged by counsel assisting to find that Boog acted improperly in failing 
to obtain the consent of the first mortgagees to the raising of the second 
mortgage against the Margaret River Motel. That happened in November 
1998. I decline to make the finding sought. It is not clear to me that Boog 
knew of the provision of the first mortgage requiring that such consent be 
obtained. Others knew, but he may not have. 

  
 
6.37 

Boog acted improperly on each occasion of finance raising against the 
security of the Margaret River Motel, after the first occasion, which has 
already been dealt with. He did so because, on every one of those 
occasions, a company of which he was the director incurred debts ― and 
they were substantial debts – at a time when it did not have a reasonable 
expectation that its debts would be paid as and when they fell due. Indeed, 
there was no prospect of that happening. This was an extreme example of 
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insolvent trading. 
  
 
6.38 

Finally as to Boog, I conclude that his conduct was improper in that as a 
director of Trishore he was knowingly concerned in the raising of finance on 
the basis of valuations which he did not believe to be true. However well he 
thought that the motel project would turn out, he could not have believed, 
and did not believe, that the current market values of the property were 
$2,750,000 and $3,100,000 as at March 1998 and November 1998 
respectively. He had bought the property for $1,900,000 in April of the 
same year. Those valuations were utilised when the $1,810,000 and 
$210,000 borrowings were raised in the months just mentioned. 

  
 FINDINGS – O’CONNOR 
 
6.39 

Counsel assisting submitted that I should find impropriety by O’Connor in 
that in March and May 1997 he arrived at values for the Mindarie Keys land 
greatly in excess of the purchase price paid by Boog. The earlier valuation, 
which I have already described as cursory, arrived at a land value of 
$445,000. The valuation can be criticised, both on that basis and also 
because the comparable sales evidence was very limited, largely irrelevant, 
and incapable of supporting the stated conclusion. In that respect O’Connor 
was asked: 

  
 Do you agree with me that the limited sales evidence contained in 

that first valuation of yours could not, on a comparable approach, 
support a valuation close to figures such as 445,000 or 450,000 for 
the land?---On the surface and on the face of it, no. 
 
You're agreeing with me?---I agree with you on the surface of what is 
written there, yes 

  
 
6.40 

After anxious consideration, although satisfied that this valuation can be 
fairly criticised as to both content and conclusion, I am not prepared to find 
impropriety. One relevant consideration is that I am not satisfied that 
O’Connor knew how much Boog was to pay for the land, although I concede 
that may be due to no more than a failure on his part to ask. 

  
 
6.41 

The May valuation occurred after settlement. Accordingly, O’Connor could 
and should have ascertained the consideration shown on the registered 
transfer. While he seemed reluctant, from time to time, to concede that a 
recent sale of the subject property provides the best evidence as to present 
value, I have no doubt as to that. O’Connor stipulated that the purpose of 
the valuation was: ”To determine the en globo market value of the land and 
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the on completion value of the project.”  On this occasion he concluded the 
land was worth $450,000. This time around, the sales evidence was even 
more limited ― a single property, which was barely comparable with the 
subject property. My conclusion and finding is that O’Connor’s conduct on 
this occasion was improper, in that he either failed to ascertain the amount 
Boog was paying for the land or, having that information, did not bring it 
into his valuation exercise, and in either event, reached a conclusion as to 
value which was unjustifiably and misleadingly high. It is clear to me that 
had the amount paid by Boog for the land been included in the valuation, as 
it clearly should have been, a perspicacious reader of the valuation might 
well have been concerned by the discrepancy between that amount and the 
on-completion value given in O’Connor’s conclusion. The major difference 
between this valuation and that done two months previously was 
registration of the transfer, which precludes O’Connor from successfully 
asserting that he did not and could not know of the $240,000 price. 

  
 
6.42 

As to the Margaret River land, O’Connor produced a valuation under 
instructions from Sadek dated 20 February 1998. He concluded the current 
market value of the property was $1,960,000. The next valuation was on 
16 March 1998. He then concluded the current market value was 
$2,750,000. The third valuation was dated 12 November 1998. On this 
occasion, current market value was given as being $3,100,000. O’Connor 
provided no convincing explanation for this sharp escalation, or for his 
failure to take into account the last sale he knew to be at arm’s length, 
which was for $1,000,000. Even had he taken account of the purchase price 
by Boog ― $1,900,000, which is best disregarded, or largely so, because 
apparently not at arm’s length ― the two later valuations cannot be justified 
as honest and competent estimations of then current land value. In saying 
this I bear in mind the fact that a hypothetical development exercise was 
undertaken by O’Connor. Even so I am quite satisfied that his conduct was 
improper in reaching the stated conclusions he did as to the current market 
value in the second and third valuations of March and November 1998. 

  
 
6.43 

I also find impropriety on O’Connor’s part in his estimation of the 
on-completion value in those two reports. The figures were $5,180,000 and 
$5,940,000 respectively. No sufficient reason was provided for the sharp 
difference between the two. At a more fundamental level, it is clear on the 
evidence, and I find, that the capitalisation rate of 7.5% which O’Connor 
adopted was absurdly low, indeed so much so that I conclude it was 
adopted in order to achieve a desired result. An appropriate capitalisation 
rate would have been about 14% which would have produced an on-
completion value not greater than about $3,000,000 which could perhaps 
have been justified. I conclude and find that O’Connor’s conduct in reaching 
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and stating the on-completion values he did was improper. 
  
 FINDINGS – MITCHELL 
 
6.44 

Thirdly as to individuals, I come to Mitchell. When giving evidence he said 
he “certainly never held” a finance broker’s licence. He worked as a business 
management consultant under the name Northbridge Business and Finance 
Centre from 1997. He said he referred people to Fermanis, with a view to 
the latter providing them with loan finance. Mitchell “would refer the deals” 
to Fermanis. If Fermanis required any further information, Mitchell would 
get it from his client and pass it on, and the commission was split equally. 

  
 When you say “commission” you mean Mr Fermanis’s brokerage?---

Brokerage, I beg your pardon. The brokerage was 50/50. I did ask 
Mr Fermanis whether this complied with the law, I didn’t want to be in 
breach of any laws, and he said as per certificate of appointment he 
was entitled to pay it under a certain clause there. 

  
 
6.45 

Mitchell had similar arrangements with other finance brokers. The 
arrangement was that he dealt with the borrowers, while the brokers ― 
specifically Fermanis ― dealt with the lenders. But of course if finance is to 
be brokered, there must be both a lender and a borrower. And the 
commission was split. In these circumstances, it is quite clear to me that 
Mitchell was acting as a finance broker within the meaning of s4 of the 
Finance Brokers Control Act 1975, in that he was “a person who, as an 
agent, in the course of business negotiates or arranges loans of money for 
or on behalf of other persons” subject to presently irrelevant exceptions. 
However, s26 of the same Act proscribes any person who is not licensed 
from acting as a finance broker, and s43 proscribes receipt of any 
commission for acting as a finance broker unless licensed. Accordingly I 
conclude that Mitchell in acting as a finance broker while not licensed, and in 
receiving commission as such, acted improperly. 

  
 
6.46 

The total brokerage charged in relation to the Margaret River land was 
about $450,000, and Mitchell received half of that amount. It is he who 
dealt with Boog, and he negotiated the brokerage in circumstances where 
he was able to take advantage of Trishore’s vulnerability due to the shortfall 
on the Mindarie project, of which he well knew. The amount of brokerage 
charged was unconscionably high. Mitchell took advantage of Boog and his 
company. Further, the brokerage fees were so heavy relative to the amount 
being  borrowed  that  they  prejudiced  the  prospects  of  lenders receiving 
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 repayment. Mitchell’s conduct in relation to the amount of brokerage 

charged was improper. 
  
 
6.47 

On 11 June 1998 Mitchell signed a letter on behalf of Westralian Investment 
Nominees trading as Northbridge Business and Finance Centre. The letter 
was addressed to Boog and read as follows: 

  
 TO WHOM IT MAY CONCERN 
  
 We wish to advise that Mr Charles Edward Boog, solicitor, is on a 

retainer to our firm Westralian Investment Nominees. The 
remuneration that Mr Boog is paid as a consultant to this firm is 
$60,000 per annum, with any further work being negotiated as 
required. Mr Boog is responsible for handling all of Westralian 
Investment Nominees legal requirements. 

  
 Should you have any further queries regarding this matter, please 

contact the writer on the numbers listed below. 
  
 
6.48 

Mitchell said Boog was never on a retainer. There had been talk as to that 
possibility between the two men, but no rate was ever discussed. Mitchell 
acknowledged that a letter such as this could be useful for the purpose of 
raising finance. And it is known that Boog represented to the St George 
Bank, by lodging with it two draft tax returns containing such information, 
that he was in receipt of $60,000 each year from Westralian Investment 
Nominees. That was untrue. The letter was false. Mitchell signed it, and of 
course, knew of its falsity. There is no evidence that the letter was shown to 
the St George Bank, but at the least, it was there ready to be shown if a 
query had been raised as to Boog’s income sources. Mitchell was asked how 
the letter could be explained in a manner inconsistent with grave 
impropriety on his part, and gave a wholly unconvincing response. I 
conclude and find that his conduct in signing the letter was indeed improper.

  
 
6.49 

There is another impropriety on Mitchell’s part, which does not relate to the 
Margaret River Motel, but occurred at about the same time as O’Connor was 
conducting one of his valuations of those premises. Counsel assisting put to 
Mitchell a letter extracted from his computer, dated 5 March 1998 and 
directed to O’Connor. Its opening few lines read in this way: 

  
 Dear Ron, 
  
 Re: Valuation of Summerfield Shopping Centre 
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 Page 1 
  
 Should read Triter Pty Ltd, not International. 
  
 Valuation price needs to be $10,930,000. 
  
 The letter went on to make a whole series of suggestions, such as: 
  
 Page 8 
  
 Item 7.0 Paragraph 1 – Line 3 “there is considerable scope for 

future expansion of the centre once the initial changes 
have been completed.” 

  
 Paragraph 2 – “Secondly a portion of land can be 

immediately sold…” 
  
 
6.50 

Mitchell said that his letter related to a draft O’Connor valuation, and when 
asked whether he was by his letter editing that draft, and telling O’Connor 
what to say he replied, “Well, I was correcting his draft”. He said this went 
beyond fixing typographical errors ― they were “errors of substance”. 
Mitchell said that O’Connor had not previously valued a shopping centre. I 
asked him whether he accepted that he had behaved improperly in “seeking 
to persuade a professed independent valuer that he should come up with a 
given specific valuation figure for the Summerfield Shopping Centre”, and 
he gave a disjointed response concluding with “I hadn’t set out to influence 
him in any way”. I find to the contrary. That was precisely Mitchell’s 
intention, and he behaved improperly in so doing. Whether the attempt 
succeeded is not quite clear. Versions of the Summerfield Shopping Centre 
valuation drawn from O’Connor’s computer contain two final figures. In one 
dated 20 March the valuation is $10,310,000 and in one dated 4 March the 
valuation is $10,940,000. It is a striking fact that the figure just mentioned 
is only $10,000 away from the figure put forward by Mitchell. It is at least 
possible that this was in fact the final version. Other evidence shows that 
O’Connor did often play around with valuations, producing various versions 
of them, and that the dates they bear may be unreliable. However, no 
signed valuation could be found, and there is no evidence that any of the 
valuations ― although each version shows the purpose as being “For 
Mortgage Finance Purposes” ― did in fact go further than Boog. 

  
 
6.51 

O’Connor made this statement concerning the matters just related: 
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 I state categorically that I have never colluded with any party to 

prepare a valuation at a pre-determined figure. …when I sign a 
valuation report I have to be satisfied in my own mind that the value 
is correct and is supportable by the method adopted and the 
information available to me at the time. In relation to the 
Summerfield Shopping Centre at Girrawheen, this project came to me 
through Mr Boog and his partner…  The property was on the market, 
and Mr Boog had spoken to a real estate agent about that property. 

  
 The deal was…what I would classify it as an evolving deal, in terms 

that Mr Boog and his partner were looking at different ideas and 
prospects to redevelop and revamp the whole site. I had at least two 
visits to the site with those gentlemen to visualise and discuss what 
they were considering for the development. I was aware that the 
property was on the market for somewhere around $7 to $8 million, 
but they were looking for me to provide them with a valuation not as 
the property stood, but they wanted me to consider the value added 
that could be achieved by a redevelopment. 

  
 I did a draft report early in March 1998 for discussion purposes. As a 

result of that draft - - I believe this is where Mr Mitchell's letter may 
have eventuated or originated. I incorporated those comments into 
the draft report so I could consider it in its entirety. My records show 
that this letter was last edited on the 6th of March 1998. That would 
correspond in general terms with the letter and also the first draft 
report. This report was purely in draft form. It was never formalised 
on my part or presented to anyone, as far as I am aware, as a final 
valuation, and to the best of my belief I did not sign that draft.  

  
 Subsequent to this date, other factors were considered, and plans 

and ideas further evolved into a more specific proposal for the 
development. As a result, I prepared a final report for Mr Boog, dated 
the 20th of March 1998. It showed a value, I believe, of $10,300,000, 
which was less than the value included in that draft report, and it 
would have been a value I considered appropriate for the proposed 
project… 

  
 The project never advanced, and I had no further involvement with 

the property. As far as I am aware, the report never went any further 
than Mr Boog. It was never my intention to prepare any reports that 
were not in accordance with what I considered to be an appropriate 
value. 
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6.52
The detail of this could be substantially true, despite the fact that the
$10,940,000 figure is so strikingly close to that advocated by Mitchell in his
letter. However, to conclude that O�Connor was in this instance affected by
Mitchell�s lobbying is in effect to find that he was party to a fraudulent
conspiracy, a matter of the utmost seriousness. Such findings cannot be
made on the basis of inexact proofs, or in circumstances where there is an
arguably available explanation which is innocent or relatively so. In the
circumstances, no finding of impropriety against O�Connor in relation to the
Summerfield Shopping Centre valuation is made.

FINDINGS � FERMANIS

6.53
I next turn to Fermanis, who was a licensed finance broker until November
2000, and in that capacity raised loans for Boog on the basis of valuations
done by O�Connor. He charged Trishore over $500,000 by way of brokerage
in respect of finance arranged by him, and largely shared the amount
received equally with Mitchell. The figure just mentioned related to both the
Margaret River and the Mindarie Keys projects. Boog agreed to pay such
brokerage. He had no option but to do so, because his negotiating position
was lamentably weak. Fermanis took advantage of Boog. His conduct
concerning Boog and brokerage was unconscionable, and improper. The
amounts charged prejudiced the prospects of lenders being repaid, and they
were not advised how much of the loan monies were taken up by the
brokerage. Furthermore Fermanis, as a licensed person, acted improperly in
sharing fees with Mitchell, and in enabling Mitchell to carry on business as a
finance broker contrary to the Act, and in sharing fees with Mitchell in this
capacity.

6.54
Fermanis gave evidence that the amount he would raise from lenders was
�just based on valuation�. He agreed that it was lenders who bore the risk. I
asked him if he ever knocked a valuation back:

Um, not that I can recall sir.

Not once in 17 years can you bring to mind?---No, not that I can - -
I�ve always worked on valuations. That�s the common practice, is to
get a valuation and then to lend on the valuation.

It�s - - do you see yourself as having a role in protecting the interests
of prospective and actual lenders?---I do.
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 You do?---Yeah. I - - I wouldn’t want any lenders to lose money out 
of anything. 

  
 
6.55 

Although Fermanis knew that Boog had paid only $240,000 for the Mindarie 
Keys land, and the initial amount advanced on the security of land was 
$576,000, he did not advise lenders of the purchase price. That was a 
serious omission. Lenders should be provided with all relevant information, 
and it will rarely be the case that the purchase price for the secured land 
will be other than relevant. However, impropriety is a serious finding and I 
do not make it in this instance. 

  
 
6.56 

Completely different considerations arise with respect to the initial 
borrowing against the security of the Margaret River Motel. As was 
recounted at 3.8 above, Fermanis told Wright (and through him other 
lenders) on 23 March 1998 that the purchase price of the land was 
$2,700,000. The price was actually $1,900,000, and I find Fermanis knew 
that fact. His conduct in making that misrepresentation was improper. 

  
 
6.57 

The next finding I make is that Fermanis acted improperly by raising loans 
on the basis of the O’Connor valuations, which he did not honestly believe 
were accurate assessments of the true value of the land. I have dealt with 
O’Connor’s conduct at 6.39 - 6.43 above. Fermanis was at the time a 
finance broker of some 15 years’ experience. He impressed me as a clever 
and calculating man. Even given the fact that he lent on the basis of 
valuations, he could not properly do so unless he positively believed in their 
accuracy. The O’Connor valuations were so flawed, as already outlined, that 
I conclude that Fermanis could not have had and did not have an honest 
belief in them. That makes clearly improper his conduct in raising funds on 
the strength of them. In this respect, I point out that Fermanis well knew 
the price Boog had paid for the land. As has been pointed out, he 
misrepresented that price by no less than $800,000. Fermanis said that was 
simply a mistake. But certainly he did not set out to advise lenders as to the 
amount Boog had paid for the land. To do so would have tended strongly to 
invalidate the O’Connor valuations. 

  
 
6.58 

As stated at 6.25 above, Fermanis told lenders when the additional 
$1,840,000 was raised that the monies would be used to build a further 20 
units at the motel site, would be drawn down on production of builder’s 
certificates, and would require for their release the signature of the solicitor 
representing the mortgagees. In fact, the funds were not held in such a 
bank account, the authority of the solicitor (Hayles) was neither sought nor 
obtained, and the funds were used, in part at least, for other than building 
purposes. Fermanis was supposed to protect the interest of lenders. He 
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signally failed to do so. His conduct in relation to the handling of these 
additional (and substantial) funds was clearly improper. He permitted loan 
funds to be used otherwise than in accordance with the conditions set down 
in the document which he himself drew, on the basis of which lenders 
advanced funds. This was a core breach.  

  
 
6.59 

Finally as to Fermanis, he brokered a loan of $90,000 secured by second 
mortgage in October 1999. At that time, he well knew that Trishore could 
not complete the project, and the purpose of the advance was to enable 
payment of interest. He did not seek the consent of the first mortgagees to 
registration of the second mortgage, as the first mortgage required. Nor did 
he advise either set of mortgagees as to the purpose of this last loan, 
speaking merely of Trishore’s need for “additional liquidity”. His conduct in 
these respects was improper. 

  
 FINDINGS – HAYLES 
 
6.60 

Geoffrey Hayles became a lawyer nearly 50 years ago. He spent a lot of 
time doing other work, but is nonetheless an experienced legal practitioner. 
At the time he gave evidence, he had practised law for a total of about 17 
years. His practice was “mainly conveyancing and probate and other general 
practice”. He first did work on instructions from Fermanis in about 1993. 

  
 Now when you were asked to prepare mortgage documents who did 

you consider that you were acting for?---The mortgagees. 
  
 But your instructions came from who?---They - - in these cases they 

came from Fermanis as the agent for the mortgagees. He would talk 
about them as his clients who had money to lend. 

  
 He actually used that word, did he?---Yes 
  
 
6.61 

Hayles was shown a settlement statement, and asked: 
  
 Well, what about the amounts for brokerage?  You see on the 

settlement statement that the amount being paid by way of 
brokerage was a total of $166,800?---Yes. 

  
 Did you question that?---I certainly did. I didn’t know about it 

initially, you see, and I certainly did, and I remarked that I thought it 
was exorbitant brokerage. 

  
 Who did you remark that to?---To Fermanis and Mitchell. 
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 Separately or together?---Oh, I couldn’t be sure, but to both of them. 
  
 And what response did you get?---Oh, “We do these hard deals and 

there’s no limit on the brokerage.” 
  
 Who said that?---Mr Fermanis. 
  
 What did Mr Mitchell say?---I don’t remember, but they just passed it 

off. 
  
 So your view was that the brokerage was exorbitant?---Yes. 
  
 Did you tell your clients that you thought an exorbitant amount of 

brokerage was being paid?---I didn’t have close contact with the 
clients. I mean, sometimes clients would ring up but I didn’t raise 
that because they – - they weren’t - - they weren’t really paying it. 
The mortgagor was paying the brokerage. 

  
 But in questioning it as being exorbitant you were acting on behalf of 

your clients, weren’t you?---Yes. 
  
 But you knew it was coming out of the funds being advanced, didn’t 

you, Mr Hayles?---That’s right. Yes, I realised that, but Boog - - I 
questioned it, but Boog had agreed to pay it. That’s what Fermanis 
said. 

  
 I can see that as between Boog and Fermanis?---Yes. 
  
 But there remains room for concern that an amount you thought to 

be exorbitant was being paid and paid out of the moneys being 
advanced by the mortgagees. Do you agree with that?---Yes. 

  
 
 

Wouldn’t it be the professionally appropriate thing to do, would be to 
contact your clients and raise your concerns with them?---Well, in 
hindsight, yes, but at the time I prepare all the documents and things 
were - - things were arranged in such a way and the mortgagees 
were getting pre-paid interest, and I thought they just had to live 
with that. 

  
 
6.62 

My finding is that Hayles failed in his professional duty in not advising the 
mortgagees as to the excessive amount charged by way of brokerage, which 
he knew came out of the funds they advanced. He had concerns, they were 
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not allayed by the response he received from Fermanis and Mitchell, and yet 
he did nothing. He should have known that the typical lender placed reliance 
upon the fact that he, she or it would be represented by an independent 
solicitor.  

  
 
6.63 

When the second mortgage was prepared in November 1998, Hayles took 
steps to have it registered, and for this purpose produced certificates of 
titles that he held in trust for the first mortgagees. He did not take steps to 
obtain their consent. The same thing happened in November 1999. He had 
no right to act as he did on either occasion. 

  
 
6.64 

Various other failings on the part of Hayles were urged upon me by counsel 
assisting in closing submissions. Some of them have substance, but I bear 
in mind that a finding of impropriety requires more than mere inadvertence 
or sloppiness or even negligence. The matters already adverted to ― the 
failure to advise mortgagees as to the excessive brokerage charged, and the 
failure to obtain consent from first mortgagees to the production of 
certificates of titles to enable second mortgages to be registered ― are such 
when viewed together as to justify the conclusion that in all the 
circumstances the conduct of Hayles was improper. I find accordingly. 

  
 A FINAL WORD 
 
6.65 

This has been quite a long chapter. The reason is simple enough ― 
widespread impropriety. It is worth repeating something said at the outset. 
Losses to lenders and other creditors on the Margaret River Motel come to 
about $2,500,000, on a property worth less than half that at the outset. 
Those losses were incurred over a short period ― about three years only. 
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CHAPTER 7 
 

KATANNING UNIT HOTEL 
 

 
7.1 

In 1997, the Katanning Unit Hotel was on the market at an asking price of 
$800,000. It was purchased through a company by Maureen and Michael 
Doyle. Business advice was provided to them by Clifford Mitchell, who was 
linked with finance broker Peter Fermanis. The raising of finance to enable 
the purchase to proceed was facilitated by a valuation in the sum of 
$1,600,000 provided by Ron O’Connor. Quite soon after purchase the 
business failed, which was inevitable as it was badly undercapitalised. The 
liquidator of the company sold the hotel for $320,000. Large losses were 
incurred by lenders, although they were largely recovered from the insurer of 
the solicitor who handled security documentation, Geoffrey Hayles. 

  
 THE PROPERTY 
 
7.2 

The hotel was described in this way in September 1997 by the selling agents, 
Joseph Charles Learmonth Duffy: 

  
 Huge turn of century hotel containing 13 ensuite rooms and 18 single 

rooms. The usual 2 bars and very large dining room. Caters for the 
itinerant workers from the metro abattoirs. Averaging 11 kegs per 
week and growing. General condition of building is sound. Excellent 
owners flat on site. 

  
 
7.3 

The licensee at that time was Brian Summers. He and his family ran the hotel 
through their company, Ness Holdings Pty Ltd. That company had been the 
lessee of the hotel, but bought the freehold for $475,000 during 1997. 
Summers was asked whether running a hotel was easy, and he said: 

  
 It’s like knocking off work to carry bricks. It’s 110 or 120 hours a week 

and when you’re dealing with Dr Jekyll at 7 o’clock and Mr Hyde at 11 
o’clock seven days a week, it’s an interesting mix. 

  
 MARKETING 
 
7.4 

Summers decided to explore the possibility of selling the hotel at a good 
profit. He contacted Ray Pitcher, a business broker with Joseph Charles 
Learmonth Duffy and a man who specialised in marketing licensed premises. 
Pitcher visited Katanning in August 1997 and conducted an appraisal, on the 
basis of the trading figures for the previous full financial year. He advised 
Summers that the business including the freehold was worth about 
$650,000. Summers instructed him to put the property on the market, but 
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said he would accept no less than $800,000. A sales brochure was prepared, 
and newspaper advertising commenced. 

  
 
7.5 

As well as the brief hotel description quoted above, and a good deal more 
detail concerning the premises and trading prospects, the brochure contained 
what follows: 

  
 Price:   Goodwill: $152,392 

Plant     $  30,650 
Stock Estimate   $  33,000 
Free Hold    $580,958 
TOTAL     $800,000 
 
Adjusted Profit:   $200,000 subject to due diligence 
Return on Purchase Price:  25% 
Sales/Turnover:   $737,630 

  
 THE PURCHASERS 
 
7.6 

In 1997, Michael Doyle was a contract boiler maker/welder who spent 
extensive periods working away from home. His wife Maureen gave evidence 
she had ”…just finished doing insurance, in sales, and was sort of in a limbo 
situation, looking for a new opportunity for life”. The Doyles wanted a better 
lifestyle, and began looking at country hotels. Mrs Doyle was the driving 
force. She was assisted in this by Clifford Mitchell of Northbridge Business 
and Finance Centre. She was originally referred to him by their accountant 
for assistance with financial difficulties, the hope being that the Doyles’ house 
could be refinanced for a lower interest rate. She said they: 

  
 …talked about the house and then I explained to him what we wanted 

to do about country hotels, and he said, “Yes, I can help you.” 
  
 Now was your financial position at this point in time such that you 

were able to contribute anything to the purchase of a country hotel?---
No. 

  
 So were you looking for 100 per cent of the finance?---We were 

looking for 100 per cent borrow. 
  
 And what did Mr Mitchell say to you in that regard?---He said he could 

get us 100 per cent borrow. 
  
 
7.7 

Mrs Doyle went to work for Mitchell on a part time basis, there was talk 
about the need to get a valuation on any hotel to be purchased, and Mitchell 
told her ”Ron O’Connor would do it”. The three of them visited various hotels, 



 

Chapter 7 – Katanning Unit Hotel   Page 93 

and the Doyles offered to purchase one at Ravensthorpe but missed out. 
  
 
7.8 

Mrs Doyle saw the Katanning Unit Hotel advertised in the newspaper, 
contacted Pitcher, and she and her husband went to see the hotel. Shortly 
afterwards some difficulties arose between Pitcher and the agency for which 
he worked on the one hand, and Mitchell and La Ville Realty with which he 
was somehow associated on the other hand. There was a dispute concerning 
whether and how sales commission should be shared, the details of which do 
not presently matter. Summers took steps to bring matters to a head, 
because Mrs Doyle was obviously a very keen purchaser: “When Mrs Doyle 
walked through the door and wanted to pay the lot, I nearly snapped her arm 
off in getting her - - you know, in agreeing with her”. Summers contacted 
Mitchell and O’Connor, who were in Albany at the time, got them to come to 
Katanning, and the deal was discussed. That was on or about 22 October. 

  
 
7.9 

Contracts were signed on 1 November. The Doyles’ company, Pridecrest Pty 
Ltd, agreed to pay $658,000 for the land and improvements, which after 
negotiations included a vacant block next door to the hotel worth about 
$75,000. There was a second agreement to purchase the hotel business for 
$252,000 including stock in trade estimated at $35,000, making a total 
purchase price of $910,000. The purchaser company paid no deposit. Neither 
it nor the Doyles had any money. Pridecrest was a two-dollar company. Its 
directors and shareholders were Mr and Mrs Doyle. 

  
 RAISING THE FINANCE 
 
7.10 

The Doyles signed three forms, each headed “Certificate of Appointment and 
Brokerage Agreement” and directed to “Peter Fermanis Finance Broker 
Licence No. 497”. Each is dated 20 August 1997. Two show Timberdale 
Holdings Pty Ltd as the applicant, and in the third the applicant is Pride Crest 
Pty Ltd. There is doubt as to, whether and to what extent, the forms were 
completed when signed. The third of them refers specifically to “Finance 
purchase of Katanning Unit Hotel” and contains an agreement to pay 
brokerage of $60,000. That amount was in fact paid, and shared between 
Fermanis and Mitchell.  

  
 
7.11 

O’Connor provided a valuation dated 27 October 1997. It related to the hotel 
freehold, the business and the adjoining vacant land, and the value stated 
was $1,600,000. It was preceded by a valuation, which may have excluded 
the vacant land, in the sum of $1,500,000. Fermanis sought out lenders, first 
on the basis that the property was valued at $1,500,000 and the amount to 
be borrowed was $945,000 being 63% of valuation. By the end of the year, 
he was seeking “62% of the $1,600,000 value which is $992,000”. That was 
done in a letter to Mr D Gregory dated 2 January 1998. Fermanis did not tell 
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the mortgagees that the purchase price for the hotel freehold and the vacant 
block next door was $658,000, that this was the only property secured by 
the mortgage, and that O’Connor’s valuation was for the freehold plus 
business of the hotel and its licence. At all times, the term of the loan sought 
was one year only, and the interest rate offered was 12%. 

  
 
7.12 

It did not prove easy, but Fermanis raised the finance. The biggest lenders 
were Mr and Mrs Gregory, who contributed $420,000 which represented the 
bulk of their retirement monies. Gregory had retired in July 1991 from 
running “two professions. I was a professional fire officer with WA Fire 
Brigades Board and I was also a registered builder”. He was asked: 

  
 Did you go down, as a builder, to the Katanning Unit Hotel and inspect 

it?---No, no. I had a licensed sworn valuer inspect it, and I had a 
licensed mortgage broker vouch for of the validity of the valuation and 
the soundness of the client – the borrower. 

  
 In that reply he was referring to O’Connor and Fermanis respectively. I 

accept evidence Gregory gave that he relied upon the sworn valuation and on 
the fact that the amount to be advanced was 62% “which was on the 
conservative side of most mortgages”, and further that he derived comfort 
from the fact that the mortgage would be prepared by Hayles, an 
independent solicitor. As will appear, Gregory was let down by each of 
Fermanis, O’Connor and Hayles, as indeed were other lenders. 

  
 VALUATION PROCESS 
 
7.13 

On 24 October 1997 O’Connor prepared and signed a two-page document 
headed “Overview – Katanning Unit Hotel”. Having described the hotel and 
its location in Katanning, the document contained what follows: 

  
 Trading Figures 

 
Analysis of the actual figures provided show an average result for the 
period since August 1995 as follows: 

  
 Turnover    $812,136 

Cost of Sales   $341,047 42% 
Wages    $  97,456 12% 
Other Costs    $162,427 20% 
Net Operating Profit  $211,155 26% 
(Adjusted for add backs) 

  
 Based on the actual results for the current year (y/e 30/6/98) the 

projected resulting the same percentage basis is as follows: 
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 Turnover    $1,040,000 

Cost of Sales   $  436,800 42% 
Wages    $  124,800 12% 
Other Costs    $  208,000 20% 
 
Net Operating Profit  $  270,400 26% 
(Adjusted for add backs) 

  
 By capitalising the Net operating Profit at a Walk-in/Walk-out basis at 

a rate of 18% this show a capital value on the 1998 projected figures 
of $1,502,222. 

  
 
7.14 

The same day Mitchell sent these two pages to Fermanis by fax, and said he 
would ring “this afternoon to discuss with you anything further that might be 
required”. In response Fermanis sent a fax of the same date reading as 
follows: 

  
 Clifford, 

 
Re: Outline of Valuation on the Katanning Unit Hotel 

 
The projected results for 1998 to arrive at a valuation of $1,502,222 is 
not acceptable. 
 
Ron must value it on the basis of the current trading although he can 
refer to projected trading. Lending will be on this basis of current 
trading. As this is a Country Hotel, the Lending Rates will be 60% of 
value. 
 
Regards  Peter 

  
 
7.15 

The valuation as actually prepared ― that dated 27 October ― contained only 
the second set of figures, this time not described as projected figures but 
rather “1997/98 adjusted trading results”. The net operating figure was still 
$270,400. Omission of the actual figures for the past couple of years meant 
readers of the report were unaware that the actual trading results for the 
previous years showed an annual profit of $211,155, about 22% below the 
figure contained in the valuation. And the valuation was at $1,600,000, not 
the $1,500,000 odd O’Connor had envisaged just three days before. 

  
 
7.16 

It was put to O’Connor that current trading figures were not included in the 
22 October valuation: 
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 ---No, they’re not, sir. 
  
 Why?---I can only assume because I was not requested to include 

them. 
  
 Well, this was your valuation as an independent valuer. You must have 

thought that the current trading figures had relevance to the valuation 
that you were going to be giving on this property?---There would have 
been a relevance, yes, but at the end of the day I had been requested 
to provide a report to the client, and if the client asked me to prepare 
it in a particular manner then that’s the way it’s prepared. 

  
 The last part of this is very telling. O’Connor lacked all independence as a 

valuer. He did as the client asked him to do. 
  
 
7.17 

O’Connor was unable to provide any evidence as to the method he used to 
determine the 18% capitalisation rate used in both the preliminary and the 
actual valuations. Pitcher, who knew a lot about country hotels, was of the 
view that an appropriate capitalisation rate for them was 25%. It is the 
application of that capitalisation rate to projected, and therefore unreliable, 
figures that led to the very high valuation figure O’Connor put on the 
business. It must be remembered that a figure of that amount or something 
very close to it was essential if Pridecrest Pty Ltd was to borrow all the 
money necessary to complete the purchase. I am reinforced in the conclusion 
that the valuation figure was wholly unrealistic, and devised for the purpose 
of facilitating the purchase, by evidence given by Pitcher, a man of probity 
and great relevant experience: 

  
 Now just finally, Mr Pitcher, given your experience in dealing with 

hotels and your knowledge of the Katanning Unit Hotel can you tell me 
what you would say about a valuation of $1.6 million on that hotel and 
the business?---Laughable. 

  
 TRADING FIGURES 
 
7.18 

Near the end of the finance raising process, Fermanis made representations 
― in letters addressed to lenders named Lawrance and Michailides and dated 
20 and 21 January 1998 respectively ― in these terms: 

  
 The Hotel has a strong trading record and is ranked as the 6th best 

trading hotel in the State and the 2nd best of all the country hotels in 
the State. At present it is selling 24 kilns per week (24 kegs) which is 
huge when compared with other hotels hence its 6th ranking in the 
State. 
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7.19 

Fermanis said he obtained this information from Mitchell, and I accept the 
truth of that. The representation was false. There may have been an 
abnormal week in the latter part of 1997 during which the hotel sold 24 kegs, 
when the Great Southern Football League carnival was on. But that was not 
in January 1998, a quiet time of the year when 3-5 kegs per week was the 
normal selling rate.  

  
 
7.20 

I accept the evidence of Summers that in his dealings with the Doyles, 
Mitchell and O’Connor, he never provided misinformation, and always 
ensured that information provided was put in a proper context. I further 
accept that he was not the source of the supposed ranking of the hotel – 
sixth best in the State and second best in country areas. Summers did not 
know where the hotel was ranked, and said this: 

  
 I would have thought that would have been a nonsense. I mean, if you 

look at some of the coastal hotels in terms of figures of what they do, 
that - - that - - to say that a pub in a country town in the wheatbelt is 
doing - - is ranked second best in the State – you know, only a fool 
will believe that. 

  
 
7.21 

I find that Mitchell passed on to Fermanis the information which found its 
way into the letters to Lawrance and Michailides. I further find that he well 
knew the information to be false. 

  
 THE SECOND MORTGAGE 
 
7.22 

The amount borrowed was $992,000. The settlement statement dated 
2 February 1998 shows that the following amounts were taken out of the 
borrowed funds:   

  
 Prepaid interest to lenders   $121,275.62 

Brokerage     $  60,000.00 
Joseph Charles Learmonth Duffy  $  27,500.00 
Legal Costs and Disbursements  $    9,456.00 
Westralian Investments Pty Ltd - $  43,312.40 
“irrevocable debt” 

  
 together with a valuation fee to O’Connor of $3,000 and sundry other 

amounts. The balance was insufficient to pay the amount due to the vendor. 
  
 
7.23 

Summers was approached by Mitchell to provide second mortgage finance. 
He decided to do so, after having consulted with Pitcher, because he was 
getting so much more for the hotel than he had ever really expected. The 
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amount of the proposed second mortgage went up, from $60,000 to 
$125,000, and ultimately to $180,000. Ness Holdings Pty Ltd, which became 
the second mortgagee, lost this entire sum. 

  
 
7.24 

The solicitor Hayles was retained to act for the first mortgagees. He also 
prepared and registered the second mortgage. He did not tell the first 
mortgagees that he was doing so. Nor did he tell them a fact of which he was 
well aware, namely that a property which was being sold for $910,000 ― this 
covering the hotel freehold, the vacant block next door, and the business 
including trading stock ― was being used as collateral to secure borrowings 
of $992,000. The third way in which Hayles let down the mortgagees was by 
failing to ensure that they were secured against the business including the 
licence, as opposed to the land and improvements only, the latter being 
worth perhaps $600,000. More detailed findings concerning Hayles, and 
other individuals, appear later. 

  
 COLLAPSE OF THE BUSINESS 
 
7.25 

Within two weeks after acquiring the hotel, the new proprietors were 
experiencing cash flow difficulties. That is wholly unsurprising. Indeed it was 
always inevitable, given the fact that Mr and Mrs Doyle had no working 
capital. Some money was advanced by Mitchell, but it had to be repaid out of 
the weekly returns. Mrs Doyle was asked: 

  
 Did it get to the stage where Pridecrest was not able to pay its 

creditors?---Yes, it did. 
  
 Did you raise that with Mr Mitchell?---He knew that it was trading 

insolvently. 
  
 
7.26 

Mitchell told Mrs Doyle to leave the hotel, and have a holiday. She did that. 
Her husband went back to his trade, “to earn some money so that we could 
survive and live”, and Mitchell took over management of the hotel. A 
management agreement dated 28 July 1998 between Pridecrest Pty Ltd and 
Mitchell ratified earlier conduct of Mitchell as manager of the company and 
appointed him to manage both the company and the hotel. 

  
 
7.27 

Mitchell gave evidence that the hotel business failed because Mrs Doyle 
turned out to be an alcoholic. I was not persuaded of that fact. It may be she 
drank more than was good for her as the business collapsed, and her dreams 
dissolved. That would be a natural human reaction. The plain fact was that 
she and her husband lacked the funds to make a go of things. Graeme Lean, 
the liquidator, had this put to him: 

  
 The position seems to be that at the time that Pridecrest, the Doyles, 
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took over the hotel, they had no working capital available to them. Is 
that your understanding?---I would say they had a deficit working 
capital.  

  
 I was going to come to that. They had no working capital available to 

them. Indeed, they had substantial prior debts they were trying to 
discharge?---Certainly. 

  
 So they had negative working capital of some tens of thousands?---If I 

work my way through this schedule 2, I might be able to put a figure 
on it. 

  
 Let’s not worry about it. There was negative working capital of some 

substance?---Yes, sir. 
  
 To run a business of that general sort, cash business with a good deal 

of through-put - - ?---mm. 
  
 - - does require some working capital and, without it, it’s almost 

doomed to failure, is it not?---Yes, sir. 
  
 Yes. Can you put a stab on the sort of figure that they needed to make 

a go of this?  I mean, did they need 25,000, did they need 50,000, in 
working capital?  I know it’s only an estimate. What do you reckon?---
They’d need a minimum of 25, but new people in a new town would 
need 50, because there’s a great deal of conservatism in a country 
town. Country towns experience a great deal of bad debts through 
people coming and going. A high turnover of service labour. They’re 
very conservative. They’re very careful of - - 

  
 So you’ve got to build up a record of paying debts reliably and, after a 

time, your need for working capital might fall away?---Correct. 
  
 
7.28 

The Doyles appointed Lean as administrator of the company on 26 August 
1998. In November, the company’s creditors caused it to be put into 
liquidation, and Lean was appointed as the liquidator. Company records 
obtained by him showed that Mitchell had received payments totalling 
$32,500 between settlement on 19 February 1998 and 1 May of that year. 
Lean’s view was that Pridecrest was trading whilst insolvent from the very 
outset. 

  
 LIQUIDATOR SELLS HOTEL 
 
7.29 

Lean sought and obtained a valuation from Christie Whyte Moore. It was 
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prepared by Greg Whyte following an inspection on 11 September 1998. He 
valued the business including freehold at $460,000. 

  
 
7.30 

The hotel had to be sold because it was the only asset of value owned by the 
company. According to a summary of the company’s affairs prepared by Lean 
on the instructions of Mrs Doyle, and signed by her on 27 August 1998, the 
company had a deficiency of at least $382,425, and the deficiency rose to 
$584,425 on the basis of estimated realisable values. 

  
 
7.31 

The hotel was sold by tender for $320,000. The net proceeds of sale paid to 
the first mortgagees was $230,168.33. They had lent $992,000, which meant 
they lost $761,831.67. The first mortgagees received 22 cents in each dollar 
owed to them. The second mortgagee, Summers, received nothing. He was 
asked how much he had lost. 

  
 And finally, how much did you lose - - that is to say, how much of the 

180,000 did you get back?---Well, it was 180,000 but plus interest. 
We're probably $200,000 gone. A lot of hard work. 

  
 Yes?---A lot of hard work. $200,000 behind the 8-ball. 
  
 Yes?---Essentially - - well, I'll tell you how it affected me. We went to 

ASIC, we went to Licensing Court, I rang the Fraud Squad. I spoke to 
anybody that would listen;  I engaged a solicitor. But it very quickly 
became obvious to me - - I had? a financial? breaking? point?. You 
know, it very quickly became obvious to me that nobody was 
interested. The solicitor was quite a good person. She's quite honest, 
and she said to me, "Brian, you're beating your head against the wall". 
So, after about a fortnight my wife and I said, "We've got to get on 
with our lives". I was so dirty on the system here that I went overseas 
and worked for the last 3 years. It's taken me a long time to come to 
terms with this. When I see this bloke here now - you can probably 
hear the emotion coming in a little bit - it brings it back again. He's got 
200 grand of mine. 

  
 The last part of this reply was directed at Mitchell. There were also unsecured 

creditors, most of them being Katanning suppliers and tradespeople, who got 
nothing. 

  
 MITCHELL’S AIM AND PURPOSE 
 
7.32 

The sale was to Prosperine Enterprises Pty Ltd, and it was at arm’s length. 
There was one other tender, which came from Archpearl Pty Ltd. It was 
subject to seven conditions including ”there being mutual releases by all 
parties for all parties past and present”. The gist of the proposed deal was 
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that $992,000 would be paid for the land, business and licence, with the 
entire purchase price being funded by the existing first mortgagees, at an 
interest rate of 7% per annum for the first two years and 10% per annum for 
three years thereafter, so they would have to wait for their money for a full 
five years. Mitchell when giving evidence said he had earlier tried to purchase 
the hotel through Silk Point Holdings Pty Ltd, a holding company half owned 
by him through Westralian Investment Nominees Pty Ltd and half owned by 
Archpearl. 

  
 
7.33 

From the outset Mitchell acted as a business management consultant for the 
Doyles. He knew that their financial circumstances were parlous. He knew 
they needed to borrow all the monies required to purchase the hotel 
business, and none of their actual money went into the settlement. He knew 
that they had no working capital. When the business collapsed, as happened 
quickly and inevitably, Mitchell sought to avail himself of the opportunity to 
purchase the hotel, through a corporate vehicle, on very favourable terms. It 
is unsurprising that he failed, but he nonetheless tried. 

  
 
7.34 

My conclusion is that Mitchell failed in the duties he owed to the Doyles and 
their company, and the failure went beyond mere negligence. I conclude he 
knew from the outset that failure was likely, and put these unfortunate 
people into the transaction with the intent that when the business collapsed 
he would have prospects of acquiring the hotel on highly favourable terms 
because of the forced sale which would eventuate. This was thoroughly bad 
conduct. 

  
 FINDINGS CONCERNING INDIVIDUALS 
 
7.35 

I find that O’Connor acted improperly in valuing the Katanning Unit Hotel at 
$1,600,000 on 27 October 1997. I refer to what is said above concerning 
him, and in particular repeat what is contained in paragraph 7.17. O’Connor 
well knew that his valuation figure was likely to be relied upon by lenders. 
Had he valued the hotel at what the Doyles were paying for it ― even that 
would have been a generous figure ― they would not have been able to 
borrow the monies required to complete the transaction, they would not have 
gone into the hotel, and that would have been a very good thing for them as 
well as all the lenders. 

  
 
7.36 

As to Fermanis, counsel assisting in closing submissions urged I should make 
a finding of impropriety against him for several reasons. One was that he 
made misleading and deceptive representations to investors. Secondly it was 
urged that he acted improperly by failing to communicate to lenders all 
information relevant to the lending decision. The third contention by counsel 
assisting was that Fermanis did not at all times act in the interests of his 
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clients, the lenders, and indeed placed them at a disadvantage relative to 
himself, all this being conduct contrary to the Finance Broker’s Code of 
Conduct. 

  
 
7.37 

As to the first matter, Fermanis agreed with evidence given by Gregory, the 
man who lent, and accordingly has lost, the most. That evidence was that 
Fermanis told him the purchasers were experienced business people, owned 
metropolitan property, and were for their own reasons prepared to advance 
interest for the first year up front, and in addition act as guarantors for the 
loan. Fermanis said that he relied upon an asset and liability statement given 
to him, which showed an excess of just over $300,000. He said that he knew 
nothing about the Doyles’ creditors. There is no contrary evidence. While 
Fermanis and Mitchell were close, it does not follow that Mitchell told him 
everything. Having heard evidence from Mitchell, I doubt whether he tells 
anybody everything. When asked what Maureen Doyle had told him about 
her experience at business, Fermanis said, “I just can’t recall, sir, what she 
told me”. He conceded having known that the only property they owned was 
their home. 

  
 Don't you think it was misleading to tell Mr Gregory that she was a 

property owner in Perth and not to tell him that in fact the only 
property she owned was her home?---Well, I just went on what Mrs 
Doyle had told me and I referred to the - - to the asset and liabilities 
statement. At this point I'm not quite sure exactly what was said at 
the time. 

  
 Did you have the asset and liability statement when you were speaking 

to Mr Gregory?---I had that asset and liability statement, yes. 
  
 Did you offer to give him a copy?---No, I didn't. 
  
 Do you think that would have been an appropriate thing to do?---If 

he'd asked for it I would have given it to him. 
  
 Whether he asked for it or not, don't you think it would have been an 

appropriate thing to do?---Well, I provided him the valuation. If he had 
asked me for more details regarding the Doyles I would have provided 
it. 

  
 In the circumstances it was wrong of Fermanis not to have supplied the asset 

and liability statement, which did not fully reveal the parlous state of the 
Doyles’ finances, but did show they had nothing of any significance beyond 
their home. 
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7.38 

That really takes us to the second matter, which has a number of facets. 
Fermanis knew of the amount being paid for the hotel, but did not pass that 
information on to investors. The purchase price was obviously relevant to the 
lending decision. Further, Fermanis was aware that the Doyles were 
borrowing not only all the cash required to purchase, but also enough to pay 
brokerage, interest and costs. Accordingly, they had no financial substance. 
He knew that. Fermanis did not pass this information on to the lenders. 
Clearly he should have:  it was highly relevant to the lending decision. Next, 
Fermanis did not check the information he received from Mitchell concerning 
beer sales. The information is now known to be false, and it was always very 
likely to be untrue. Given the much larger centres of population elsewhere in 
the State, and the number of very large hotels that anybody can see, why 
should it be thought that a hotel in the Great Southern region should have 
the sixth highest beer sales in the State?  The fact that Fermanis made no 
enquiry ― and he was the finance broker, there to protect the interests of 
lenders ― suggests he was unconcerned as to the truth or falsity of the 
information. In saying that, I have not overlooked the fact that he received 
the information at a fairly late stage. 

  
 
7.39 

There are other matters. As has been said, the brokerage rate was very high, 
the monies received were shared by Fermanis with Mitchell, and the latter 
brought him this and other deals. Fermanis had a personal interest in 
providing funds to borrowers introduced by Mitchell, and in not scrutinising 
Mitchell’s proposal rigorously. Fermanis sent out O’Connor’s valuation, 
although he knew (as I find) that the valuation was based on projected 
rather than current figures. The valuation went out despite the fact that he 
had earlier described a projected figures basis as being “unacceptable”. He 
failed to advise the first mortgagees of the second mortgage to Ness 
Holdings, and he must have known that registration of such a second 
mortgage without the consent of the first mortgagees was a breach of the 
first mortgage. Finally, he did not ensure that his clients were fully secured 
against everything that the purchasers had acquired. Principal responsibility 
for that rests with the solicitor, Hayles, but Fermanis was obliged to 
safeguard the interest of his clients and he did not do so.  

  
 
7.40 

All of this in my view compels the conclusion that Fermanis failed in his duty 
to the lenders, and put his interests and those of Mitchell ahead of the 
interests of his clients. His failings were so widespread that a finding of 
impropriety is fully justified and now made. 

  
 
7.41 

As to Mitchell, he took on the Doyles as clients, and owed them a duty of 
care. It was of a pressing nature, because they were vulnerable by reason of 
their impecuniosity and, as I conclude, relative innocents in matters of 
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business. Mitchell did not safeguard their interests. He rather tried to take 
advantage of them for his own purposes. Further, Mitchell passed on 
information, which he knew to be false, to Fermanis which found its way to 
lenders (see 7.18 – 7.21 above). His conduct, in the circumstances of his 
entire dealings with the Doyles, was clearly improper. 

  
 
7.42 

Mitchell acted as a finance broker. He had no licence to do so. He shared 
brokerage with Fermanis. In so doing, he broke the law – ss26 and 43 of the 
Finance Brokers Control Act. This matter is more fully discussed in the 
preceding Chapter, at 12.44 ― 12.45. For similar reasons as are there 
stated, I find impropriety on Mitchell’s part by reason of these statutory 
breaches. 

  
 
7.43 

I further conclude that Mitchell was knowingly concerned in the conduct of 
the hotel business, and in Pridecrest Pty Ltd’s trading while insolvent. On the 
basis of evidence given by the liquidator, Lean, I accept that the company 
did so from the outset or practically so. Mitchell acted as manager for a 
period thereafter. He was deeply involved in the affairs of both the Doyles 
and also their company. His conduct in allowing the company to trade, 
although it could not meet its debts as and when they fell due, was also 
improper. 

  
 
7.44 

A finding of impropriety against Mr and Mrs Doyle for the fact that their 
company traded while insolvent might be available. It was not urged upon 
me by counsel assisting, and the Doyles have not had an opportunity to 
respond to that possibility. In any event, I would have been disinclined to 
make any such finding. Mr and Mrs Doyle are in my view victims, not villains. 
In the circumstances no finding of impropriety is made against either of 
them. 

  
 
7.45 

That leaves the solicitor, Geoff Hayles. He has practised law for about 17 
years in total. When giving evidence he rightly said that if asked to prepare 
mortgage documents on behalf of the mortgagees, he considered himself to 
be acting for them. That remained the case even though his principal point of 
contact was Fermanis. Hayles could at any time have written to lenders. He 
did not do so. He did not draw to their attention, as he knew to be the case, 
that they were advancing funds to be secured by a mortgage for an amount 
approximately equal to the purchase price being paid by the Doyles, which 
meant there was no margin for security. 

  
 
7.46 

Further, the mortgage as registered was over the land only, which 
represented part only of the assets purchased. Hayles did nothing to secure, 
for the benefit of the lenders, either the licence or the business assets and 
trading name. This was the case despite his having understood and accepted 
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that O’Connor’s valuation, which he had read, was based on the value of not 
only the freehold, but also the hotel business. Furthermore, he knew there 
were separate contracts in respect of the land on the one hand and the hotel 
business on the other. Finally, Hayles failed to inform the first mortgagees 
that a second mortgage was being registered against the land. He held the 
certificate of title on their behalf, acknowledged that the owner’s entering 
into the second mortgage was a breach of the first mortgage, but 
nonetheless produced the certificate of title to enable registration of the 
second mortgage and said nothing to the first mortgagees, who were his 
clients. 

  
 
7.47 

In all of the circumstances, the conduct of Hayles was improper. 
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CHAPTER 8 
 

DUNSBOROUGH RESORT MOTEL 
 

 
8.1 

The Dunsborough Resort Motel comprises 48 strata-titled units. In March 
1995, Gold Coast Holdings Pty Ltd purchased 24 of the units for $1,130,000. 
In October 1997, that company was taken over by a man named Sam 
Papotto. This was done in a convoluted manner, for too much money. 
Mortgage finance to enable the deal to proceed was raised by Blackburne 
and Dixon Pty Ltd. Within a few months interest due under the mortgage fell 
behind, a receiver and manager was appointed, and the 24 units were sold 
for $1,250,000. The result was that investors lost more than $925,000, 
which was about half of the amount they had collectively lent. 

  
 SALE TO GOLD COAST HOLDINGS 
 
8.2 

Dunsborough is a town in the south-west of Western Australia, chiefly 

serving the holiday trade. Metis Pty Ltd developed a resort in the centre of 

town comprising a hotel and adjoining motel with 48 units. In March 1995, 

strata titles were issued with respect to each of the motel units. Gold Coast 

Holdings Pty Ltd offered $1,130,000 for Lots 7-12, 19-26, 33-36, 41-44 and 

47-48 on strata plan 28358 on 27 March 1995. The offer was accepted the 

same day by Metis Pty Ltd, and the settlement took place within days 

thereafter.  
  
 
8.3 

The purchaser borrowed $1,400,000 to fund the acquisition, $900,000 of 

which came from the Anglican Deposit Fund Perth (Inc) and the balance 

from four private superannuation or pension funds. First mortgages in 

favour of the latter were registered against particular strata-title units, and 

the Anglican Deposit Fund was given security over the Waldeck Nursery, 

Subiaco. That property was owned by Choice Holdings Pty Ltd of which Ming 

Fong was a director. The Fong Family Trust was the major shareholder in 

Gold Coast Holdings. The directors of that company at the time of purchase 

were Richard Lim and Terry Magee, and they and their wives were also 

shareholders. 
  
 
8.4 

A management company, Dunsborough Resort Motel Pty Ltd, was registered 

on 24 May 1995. Its shareholders were Gold Coast Holdings and Shannon 

Equity Pty Ltd which had acquired the other 24 units. Its directors were Lim, 

Magee and Greg Kennedy, the principal behind Shannon Equity. That 

company managed the 48 units, received income, paid expenses and 



Page 108  Chapter 8 – Dunsborough Resort Motel 

distributed the net balance equally between Gold Coast Holdings and 

Shannon Equity. Lim prepared financial statements for both Gold Coast 

Holdings and Dunsborough Resort Motel. 
  
 
8.5 

In April 1995, Gold Coast Holdings and Shannon Equity entered into a 

licence agreement with Metis Pty Ltd, the owner of the hotel. By that 

agreement the two companies were entitled to use part of the reception 

area of the hotel, through which motel guests obtained access to their units. 
  
 
8.6 

Both Gold Coast Holdings and Shannon Equity tried to sell individual 

strata-title units, at $110,000 for a standard unit and $125,000 for a family 

unit. None were ever sold, although it does appear a few offers were 

received and not proceeded with. 
  
 SAM PAPOTTO 
 
8.7 

On 12 June 1997, Papotto offered to purchase “24 strata units at 
Dunsborough Resort Motel” for $2,760,000, subject to finance. The offer 
was accepted by Gold Coast Holdings the next day. What happened 
thereafter is involved, and is dealt with later. I first say something about 
Papotto.  

  
 
8.8 

Salvatore Papotto, who is commonly known as Sam Papotto, was born on 
23 June 1955. He agreed that he had a “pretty colourful history in 
business”. He has been bankrupt twice, first in 1979 and again in 1992, and 
was released from the latter bankruptcy in late 1995. On 24 September 
1993 he was convicted of 11 offences involving dishonesty in business. In 
respect of these convictions, he was placed on a $10,000 bond for three 
years and ordered to do 240 hours of community service. The effect of the 
convictions was that he was barred from managing corporations for a period 
of five years, until 23 September 1998. On 5 May 1998, he was convicted 
after trial in the Court of Petty Sessions on a complaint alleging that 
between 28 April 1994 and 15 October 1994 he managed a corporation, 
Power Engine Flush Australia Pty Ltd, during the period of disqualification. 
He was sent to prison for six months. His appeals against conviction and 
sentence were dismissed by Justice Scott in the Supreme Court on 8 
September 1999. 

  
 
8.9 

In August 2000, Justice Anderson of the Supreme Court heard and 
determined an application by the Australian Securities and Investments 
Commission, seeking an order prohibiting Papotto from managing any 
corporation. The Judge concluded that Papotto had, as alleged by ASIC, 
managed Gold Coast Holdings Pty Ltd between 2 October 1997 and 
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21 August 1998. In the result, the court ordered that he be prohibited from 
managing any corporation for a period of seven years from 22 August 2000. 
In the course of his reasons for judgment Justice Anderson, who is a very 
experienced judge, said: 

  
 The respondent appeared before me in person. His oral submissions 

were very difficult to follow. At one point, he told me that he had 
been duped or tricked into becoming a director of Gold Coast Holdings 
Pty Ltd, implying that he never had any intention of becoming a 
director of that company or of acting in the management of the 
company. If that is what he intended to convey to me, the multiple 
acts of management to which reference has been made make it 
impossible to believe him. At another point, he sought to explain his 
conduct by telling me that he had been advised that the period during 
which he was prohibited from managing a corporation was only four 
years and, accepting that advice, he thought it was permissible for 
him to become involved with Gold Coast Holdings Pty Ltd when he 
did. I do not believe that. He knew the period of disqualification was 
five years and that it had not expired. It is to be remembered that he 
had already been charged and convicted in the Court of Petty 
Sessions with respect to his management of Power Engine Flush 
Australia Pty Ltd. 

  
 Later the learned judge said:  
  
 The submissions which the respondent made orally and the contents 

of the two affidavits which he has filed reveals a peculiar state of 
mind, to say the least. He appeared to wish to contend that little or 
no regard should be paid to the losses sustained by the company’s 
creditors because of the losses sustained by him personally in the 
same transaction. As I have said, he would have it that his conduct in 
the management of the company was not really his conduct at all but 
conduct induced by others such as the accountant, Miller. There is 
nothing in the material presented by him or in the statements he 
made in court, which gives the slightest cause to think that he has 
any regard for the interests of anyone but himself. Bearing in mind 
that company directors are trustees who must accept responsibilities 
to the company and to its members and creditors, I am quite satisfied 
that this is a proper case for the exercise of the court’s powers of 
disqualification. 

  
 A long disqualification is called for. It is very unlikely that the 

respondent will ever obtain the basic attributes required of company 
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directors, they being honesty and a proper regard for company law. 
  
 THE CHANGED DEAL 
 
8.10 

As mentioned, Papotto’s offer to purchase was in the sum of $2,760,000, 
and was duly accepted by Gold Coast Holdings in June 1997. It provided for  
payment of a deposit of $570,000. There was conflicting evidence and 
debate at the hearing as to whether and when any and what deposit, or 
other cash amount, was paid. Papotto asserted that he paid a sum well in 
excess of $800,000, while all others involved denied having received any 
such amount. The evidence is analysed shortly. 

  
 
8.11 

On 8 August 1997, an information memorandum was distributed to the 
shareholders of Gold Coast Holdings. That document was prepared by 
Papotto’s accountant, John Miller. Each of those two men said that the 
scheme it contained was conceived by the other. The proposal was that the 
existing loans of the company be discharged, fresh loans obtained, and 
1,000 fully paid shares be issued to Papotto while retaining the existing 
eight issued shares, so he would become the controller of the company and 
effective owner of its assets, holding 99.2% of the shares. Distributed with 
the information memorandum were various notices of meetings, proxy 
forms, draft minutes and a proposed “joint venture agreement” between the 
existing shareholders, Papotto and Gold Coast Holdings Pty Ltd. By its 
terms, Papotto agreed to “arrange for a loan to be made available to the 
company for such aggregate sum as can be arranged but such loan shall not 
be less than the sum of $1,920,000”, that loan to be secured by a first 
mortgage over the 24 units, and the monies raised being disbursed as 
follows: 

  
 a. repayment of existing secured loans totaling the sum of $1.4 

million 
 
b. repayment of existing shareholders loans held unsecured 
 
c. acquire the management rights of the Dunsborough Resort 

Motel for the specified property 
 
d. as to any additional or surplus monies introduced over the 

specified sum referred to above then such monies shall be 
retained in the said company’s treasury and shall be applied in 
refurbishment and fitting out the subject property, in meeting 
borrowing costs and interest obligations incurred in such 
borrowings and as the directors determine from time to time. 
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8.12 

Speaking generally, property owned by a company which has no other 
assets will be acquired either by straight land transfer, or by acquisition of 
all the issued shares in the company. This revised deal ― because the 
so-called joint venture agreement was duly executed by all the parties ― 
did neither of these things. Rather it resulted in so many shares being 
issued to Papotto that existing shareholdings were swamped, all existing 
debts and guarantees were discharged, and the company thereafter carried 
a heavier debt burden than previously. And it must be understood that the 
debtor was the company. It borrowed the money. Papotto did not. 

  
 
8.13 

It must follow that any amount which was left after the terms of the 
agreement had been implemented belonged to Gold Coast Holdings, and not 
to any individual. Indeed the agreement in terms made that clear. As will 
appear, all parties ignored that legal situation, and Magee and Lim took the 
balance of the funds for themselves, with the acquiescence of Papotto.  

  
 
8.14 

The difference between $2,760,000, the amount in the offer and 
acceptance, and $1,920,000, the amount in the joint venture agreement, is 
$840,000. Papotto said that he paid that amount or thereabouts to Lim and 
Magee who received the money on behalf of Gold Coast Holdings. He said 
the money came from work he had done in Fiji. 

  
 MONEY FROM FIJI? 
 
8.15 

Papotto produced his passport, which showed that between 13 January 
1995 and 23 March 1996 he spent more than three months in Fiji. He 
travelled there on eight occasions, and spent periods between three and 21 
days in that country, in that period of less than 15 months. He acted as a 
representative, or perhaps lobbyist is a better word, on behalf of a Japanese 
company, Arex Communications Co Ltd. That company sought to implement 
two main proposals in Fiji. One was for a casino, and the other a business 
migration program enabling people from East Asia to live in Fiji. Together 
they would have involved expenditure measured in very many tens of 
millions of dollars, and commensurate potential profits. Neither reached 
fruition.  

  
 
8.16 

Papotto gave evidence that he was entitled to large commissions for the 
work he did, in particular by enabling senior Arex representatives to meet 
the then Prime Minister of Fiji. His evidence was not clear and consistent, 
but he certainly insisted he had an entitlement to a sum well in excess of 
$A1,000,000, and he said that sum was intercepted by his representative in 
Fiji, George Naigulevu, when Arex was about to pay this sum to a member 
of the Fijian Parliament for his services. Papotto’s evidence was that 
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Naigulevu, having received the money and conveyed the glad tidings to 
Papotto, arranged for a Fijian diplomat to bring the money into Australia, 
where it was handed to a courier, who brought it to Papotto. He said he did 
not know the names of either of these individuals. He said that he received 
the money shortly before settlement was due on the Dunsborough Resort 
deal, which means it was about September 1997. He kept the money at 
home, in a shed where his doberman dog slept, and where it was safe. It 
was there for a week or two. 

  
 
8.17 

Counsel assisting produced a death certificate for George Naigulevu. The 
date of death was 1 November 1996. Papotto first took the position that the 
death certificate was either a concoction or related to somebody other than 
his associate. However, having had the chance to think about the matter 
overnight, he came back and said he had found his passport and realised 
that he had been 12 months out in his recollection of events. The money 
was received by him in the latter part of 1996. It follows his dog must have 
slept with this large sum in banknotes for a period in excess of 12 months. 

  
 
8.18 

No sensible person could accept this story, and I do not. There are many 
reasons apart from basic improbability, and it would be tedious to recount 
them in detail. There were significant discrepancies between the evidence 
that Papotto gave to the Gunning Inquiry in May 2000 and the evidence he 
gave before this Commission. He said that he could produce documents 
which proved that at the relevant time he had an entitlement to a sum in 
excess of $A1,000,000. He produced a bundle of documents which I read 
through. They did not prove what he said they would, or even tend in that 
direction. They showed that Fijian government representatives had insisted 
that Arex not work through him. One could conclude from the documents 
that there may have been corrupt dealings in Fiji, but not that Papotto 
received or was entitled to the amount he claimed was brought into the 
country for him. 

  
 
8.19 

I accept no part of the evidence given by Papotto unless it is fully 
corroborated either by other credible witnesses or by contemporaneous 
documentation. It well may be that he barely appreciates the difference 
between fact and fantasy. 

  
 
8.20 

I specifically reject his evidence that he paid cash money in relation to the 
Dunsborough deal, whether in the sum of $840,000 or any other amount. It 
follows that Papotto’s evidence to the Commission as to that is totally 
unreliable. That determination as to Papotto’s reliability as a witness in 
respect to that issue has important consequences when it comes to judging 
the conduct of others. 
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8.21 

Finally as to the supposed $1,000,000 obtained by Papotto’s representative 
in Fiji, a statement was obtained from a director of Arex Communications, 
Shinichiro Aoki. His company paid Papotto two sums of money by way of 
expenses, the first in April 1995 “so that he could commence preliminary 
negotiations in Suva” and the second in May “so that he could start serious 
negotiations”. They were paid in Japanese currency and worth about 
$A20,000. According to Aoki these were the only monies ever sent or paid 
to Papotto on behalf of Arex, which severed its connection with him in the 
early part of 1996 after the company received a “letter from a government 
source in Fiji expressing serious concerns with Papotto’s continued 
involvement”. Aoki specifically denied paying an amount “of $1,000,000.00 
in cash or any other large amount in any currency, Japanese yen or 
Australian dollars”. 

  
 RAISING THE FINANCE 
 
8.22 

Papotto had to obtain finance to enable the deal to proceed. He first applied 
to Nationwide Home Loans, but was refused. Next he approached Ray Weir, 
to whom he was introduced by Rob Robson who was keen for the deal to 
proceed as Magee had agreed to pay Robson a commission of more than 
$20,000 in that event. Robson also sought a $10,000 commission from 
Papotto. The proposal that Weir provide finance did not proceed. Robson 
also introduced Papotto to Peter Chaffey, who introduced him to Kim Clifton. 
Papotto made an application for finance to Clifton Partners, who made a 
written offer dated 22 August 1997. It was subject to certain conditions, 
including confirmation that Papotto would provide $850,000 in cash at 
settlement of the transactions. The offer of finance by Clifton Partners was 
not proceeded with by Papotto. 

  
 
8.23 

Magee arranged a meeting between Papotto and Ken O’Brien of Blackburne 
and Dixon Pty Ltd. Robson attended that meeting with Papotto. The 
outcome was that O’Brien agreed his company would provide finance. 
Amongst other things he was provided with a statement of assets and 
liabilities for Papotto. John Miller, accountant, prepared that statement, 
which contained the following information: 

  
 Assets 

Australian Taxation Office Refund 1996 tax return  $  25,000 
Furniture and Fittings      $  20,000 
Real Estate equities 
25% interest Garret Road and Percy Road Bayswater $100,000 
properties (EMV of both properties is an amount of 
$400,000) 
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 Cash in Hand       $  10,000 

Cash at Bank ANZ Fiji      $ 598,000 
  
 Investments 

Joint Venture BMP project Fiji     $1,500,000 
Joint Venture Casino project Fiji     $1,500,000 
50% interest in fishing vessel “Lady Anne’   $  225,000 
(EMV of vessel $450,000 AUD) 
         ------------ 

  
 Total Assets        $3,978,000 
  
 Liabilities         Nil 
  
 Accompanying that statement was a letter from a man named Tavanavanua 

saying that Papotto’s “Assets located in Fiji as prepared by Mr John Miller 
Accountant 18th June 1997 are true”. Also attached was a letter from Arex 
Communications dated 21 February 1996, advising Papotto he would be 
paid $US500 per person from the business migration project up to 
$US1,000,000, and from the Casino project 3% of net profit up to 
$US2,000,000. The letter went on to say “As you know, Fijian government 
refused that we involved you for Fijian projects any more. Therefore we 
cannot but require you to withdraw completely from Fijian projects right 
now.”   

  
 
8.24 

The statement as to Papotto’s assets were signed by him, although he 
denied that he had placed his signature on the document. It was false, in 
most respects. In particular, such assets as he had in Fiji were worth a 
small fraction of the total value ascribed to them in the statement. A letter 
by Henry Brown, Interpol Officer, to the WA Police Services states that a 
check with the ANZ Bank in Fiji revealed that there was no record of any 
account under the various names ascribed to Papotto. His conduct in 
providing the assets statement to O’Brien, and through O’Brien to lenders, 
was improper. 

  
 
8.25 

Charlie Grida worked with Blackburne and Dixon for about two years to 
September 1998. Before that he had a 30-year banking career with 
Westpac, and spent 17 years as a branch manager. He became aware that 
Papotto and Gold Coast Holdings were seeking finance. 

  
 I was at a lunch and when I got back in to the office the word around 

the office was that there was a new deal to be done. So I walked into 
Ken O'Brien's office and I said, "I believe we have a new one?"  "Yes. 
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Gold Coast."  I said, "Well, that means nothing to me."  And he said, 
"Savatore Giovanni Papotto."   I said, "Ken, isn't he the guy that was 
in the paper some years ago?"  "Yes."  I said, "From my recollection, 
none of it was good. Why are we getting involved with someone, the 
likes of Papotto?"  He said, "He was put in the boot of a car and taken 
out to Wanneroo, bashed and threatened with a shotgun, and all the 
others that did it, they went to gaol."  So I said, "Okay. Can I have a 
look at the statement of assets and liabilities?"  $3.9 million, I think, 
from memory. I said, "Ken, this is shit" - excuse me. "All of these 
assets are overseas. You can't attach a legal document to these 
assets overseas."  "How - - " I said, "How are you going to check it 
out?"  "I've been given a name."  To me he didn't seem to be 
interested in carrying on the conversation so I went back into my 
office, made a phone call with an associate and I said, "Have you ever 
heard of this Salvatore Papotto?"  And the word came, "Yes. He was, 
you know, someone that you shouldn't be dealing with."  So I went 
back into Ken O'Brien's office and I said, "Ken, I've made a phone call 
and this person maintains we shouldn't be dealing with Papotto."  The 
reply was, "Does he now?"  I said, "Yes." "We shall see. We shall 
see." 

  
 
8.26 

It is the case that nearly two thirds of the supposed assets were overseas. 
Any prudent finance broker would have made proper enquiries to establish 
the reliability of information set out in the statement, and even then have 
discounted heavily the overseas assets. In fact O’Brien did nothing to check 
the real estate assets. As to the cash amount in the bank he relied upon the 
letter from Fiji, but had to concede he knew nothing about Tavanavanua. In 
truth, that man ran the Birdland Nightclub Bar. He met Papotto who 
“regularly visited” his bar when in Fiji, and spent $400 per night there. In 
reality he knew nothing about Papotto’s assets, although he believed there 
were some. 

  
 
8.27 

By August 1997, Blackburne and Dixon was busy gathering funds together. 
The application letters were prepared by O’Brien, and signed by either him 
or Grida. Typical is one which went to a Mrs Solomon of Derby on 11 August 
1997. It advised that Papotto was “a Business Consultant and Property 
Developer” and had “a net worth of $3.9M and will join in the mortgage as 
guarantor”. The letter said: 

  
 Mr Papotto has purchased half of the 48 units which make up the 

motel and we are providing finance totaling $1,800,000.00 of the 
purchase price of $2,760,000.00. 
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 It finished in this way: 
  
 Valuers South West Valuations valued the property on April 8, 1997 

and valued the units at $110,000.00 each…. The loan represents 68% 
of valuation. 

  
 The Dunsborough area is very popular as a holiday destination, with 

good beaches, wineries and sporting facilities in close proximity. 
Trading figures to March 1997 show that the motel is trading 
profitably with an occupancy rate of 55%. However, the existing 
management leaves room for improvement and Mr Papotto intends 
providing “hands on management” and expects to increase occupancy 
to around 65% which is the industry average for the area. He has 
entered into a new management agreement with the owner of the 
other 24 units in the motel. 

  
 VALUATIONS 
 
8.28 

Stephen Olifent of South West Valuations, Busselton, prepared a number of 
valuations relating to the motel. The first was provided to Greg Kennedy on 
13 January 1995, before Shannon Equity bought 24 of the units. Olifent 
opined that the property had unencumbered freehold current market value 
as a strata-titled development as follows: 

  
 42 strata title motel units @ $110,00 per unit $4,620,000 

 
5 family units @ $125,000 per strata unit  $  625,000 
 
1 honeymoon suite @ $145,000    $  145,000 

======= 
Sub-total       $5,390,000 
 
LESS cost of strata titling, fencing improvements 
and general full security     $    90,000 

======= 
TOTAL VALUE      $5,300,000 

  
 He went on to say that an occupancy rate of around 60% ― well above the 

rate then being achieved ― should be assumed and “a true nett operating 
profit for the motel units should be approximately $290,000 per annum 
compared to the current deducted true nett profit of $240,000. By applying 
this $290,000 rate over the total value of the strata title units, once various 
improvements have been conducted, results in an overall nett return of 
5.47%”. The capitalisation rate he applied in arriving at a value per unit was 
5.5%. It needs to be stressed that this was a value of each unit, and the 



 

Chapter 8 – Dunsborough Resort Motel  Page 117 

total of $5,300,000 would of course not be realised unless all were sold, and 
then would be subject to deduction of marketing costs. It clearly emerged in 
evidence from Olifent and others that the value, assuming that 48 or 24 
units were sold in a single line, would be far less. 

  
 
8.29 

Olifent provided further valuations to Bunbury Mortgage Brokers Pty Ltd on 
23 October 1996, and to Gold Coast Pty Ltd on 8 April 1997. In each of 
them, he referred to trading figures for the year to 30 June 1996 provided 
by Richard Lim, showing net income of $395,981. Olifent went on to say this 
in each of those valuations: 

  
 The standard units are currently for sale at a $110,000 each and the 

family units are $125,000 each. The current Management Company is 
offering a Lease back arrangement with the sale of each unit for the 
term of 5 years with two option of renewal periods of 5 years each at 
the option of the current Management Company. The Lease Term is 
secured for the first five years with a 7% guaranteed return, that is 
$7,700 per annum on the sale price of $110,000 for the standard 
units and $8,750 per annum for the family units. If after the lease 
term the Management Company does not exercise their option, 
returns of more than the current actual net income of $8,250 PA can 
be assumed. 

  
 My valuation in January 1995 indicated a value of $110,000 for the 

standard units and $125,000 for the family units. It is my opinion 
based on the several contracts that have been drawn up for $110,000 
on the subject units that the units are still conservatively valued at 
$110,000. The valuation is also based on the 7% guaranteed income 
return. Normal rates of returns for short stay accommodation is 
between 5 – 7 % and therefore the 7% return is very competitive to 
other Short Stay properties in the South West region. 

  
 
 

In both the October 1996 and April 1997 valuations Olifent maintained 
values of $110,000 and $125,000 for standard and family units respectively.

  
 
8.30 

The next Olifent valuation was dated 18 August 1997, and directed to 
Blackburne and Dixon. It was the same as the April valuation. Then on 
25 September 1997 Olifent wrote to Magee extending liability of his 
valuation to both Blackburne and Dixon and their mortgage insurers. 
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 LOAN, DEFAULT 
 
8.31 

By the beginning of October 1997 O’Brien had raised the necessary 
$1,880,000. Six mortgages were registered, each over four units. There 
were about 40 lenders in total. They were not told of Papotto’s past, or his 
two bankruptcies, or his convictions, or his kidnapping, or his reputation as 
a gangster. 

  
 
8.32 

The deal was settled on 3 October. About $1,400,000 was used to repay 
existing secured loans. Blackburne and Dixon received a commission of 
$37,520. About $10,000 went on legal costs and expenses. A balance of 
$415,033.81 was paid to Meadowfield Pty Ltd. 

  
 
8.33 

The directors of Meadowfield were Lim and Magee. On 3 October Papotto 
also signed an acknowledgment of debt to Meadowfield in the sum of 
$81,500 “being balance of money owing in the purchase of 24 units in 
Dunsborough Resort Motel”. 

  
 
8.34 

Papotto took over management of Gold Coast Holdings. He was appointed a 
secretary of the company, and acted as a director, for example, chairing a 
meeting of directors on 2 November 1997. He had of course no right to do 
so. As noted in 8.9 above, it is that conduct which led to an order 
prohibiting him from managing any corporation for a period ending in 
August 2007. 

  
 
8.35 

Papotto was liable under the mortgage, along with Gold Coast Holdings. 
Both defaulted on the mortgage in February 1998, when interest ceased to 
be paid. On 31 July 1998 a receiver and manager of the company was 
appointed by the mortgagees, and on 30 September of the same year, the 
Supreme Court ordered that Gold Coast Holdings be wound up, and 
appointed Evan Verge as official liquidator. On 27 November 1998 the 24 
units were sold for $1,250,000. Lenders lost, after allowing for unpaid 
interest, about half the amounts they had respectively contributed. 

  
 FINDINGS – LIM AND MAGEE 
 
8.36 

Each of these men was a director of Gold Coast Holdings Pty Ltd from 
25 February 1994 until early October 1997. Lim kept the books of account 
for that company, and prepared finance statements for both it and 
Dunsborough Resort Motel Pty Ltd. Magee managed the units. It is also he 
who helped Papotto to acquire a controlling interest in Gold Coast Holdings, 
and to obtain finance. 

  
 
8.37 

The only income-producing asset of Gold Coast Holdings was the 24 units. 
The company traded at a loss each year. It could not meet interest 
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payments on its loans totalling $1,400,000 from the net income generated 
from the 24 units. That did not matter until Papotto took over, because 
shareholders covered the shortfall. However, when the company was taken 
over by Papotto, the amount borrowed increased by nearly $500,000, and 
the interest bill also increased. He did not have the means to meet the 
shortfall, and the company was insolvent from the time of that loan ― it 
lacked the capacity to pay debts as and when they fell due. Each of Lim and 
Magee allowed this to happen, and played a role in bringing it about. Yet 
each was obliged as a director of Gold Coast Holdings to work in the best 
interests of the company, its shareholders and creditors, and to prevent it 
from incurring debts it could not pay. Each failed to perform this duty, and 
thus behaved improperly. 

  
 
8.38 

The situation may have been different had the balance of the monies raised 
by the mortgage been left with Gold Coast Holdings, to which company they 
belonged. However, the sum in question, in excess of $400,000, was paid 
out to Meadowfield Pty Ltd. That was quite improper, and each of Lim and 
Magee facilitated the impropriety. 

  
 
8.39 

They did this for their own purposes. They divided up the money so paid 
equally between themselves and lent it to Meadowfield. That was improper. 
The money did not belong to them. They tried to justify this on the basis 
that it was a payment for director’s fees which they were entitled to for 
work they had done over the years on behalf of Gold Coast Holdings. The 
explanation they gave was unconvincing, not supported by any appropriate 
documentation, and I reject it. 

  
 
8.40 

I note in this respect that the liquidator of Gold Coast Holdings demanded 
repayment of the sum $415,033.81 from Meadowfield, and that company ― 
which means in effect Magee and Lim, its directors ― sought to set aside 
the statutory demand for payment. Master Sanderson of the Supreme Court 
in a reserved decision delivered on 27 March 2001 found against 
Meadowfield. In what follows, taken from the reasons for decision, when 
“the defendant” is referred to that means Gold Coast Holdings. Master 
Sanderson said that Lim and Magee had: 

  
 …singularly failed to provide any detail of the work they undertook 

such as would justify payment of $415,000. They need not have gone 
so far as to provide timesheets detailing the work that they did and 
when it was done. But they have made no effort at all to give any real 
breakdown of their contribution to the defendant’s interests such as 
would give rise to the entitlement they claimed. 
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 Secondly, Lim and Magee as directors of the defendant owed certain 
fiduciary duties to the defendant. That fiduciary relationship surely 
required some record to be made of a substantial indebtedness from 
the defendant to its two directors. Yet no records exist. At the very 
least this absence of records should have been explained in the 
affidavit material. During the course of his submissions counsel for 
the plaintiff suggested that as the defendant was a small private 
company and as such companies are notorious for maintaining 
inadequate records there was a ready explanation as to why no 
records were kept such as would justify the payment of the $415,000 
to the plaintiff. With respect, that submission is without foundation. 
The defendant may be a private company but it held a substantial 
asset. Even putting that to one side there was surely a need for Lim 
and Magee to explain why no records were kept, what discussions 
took place between the shareholders and how and in what 
circumstances the payment of the $415,000 was made. That they 
have singularly failed to do… 

  
 
8.41 

That decision was overturned on appeal by the Full Court, in a decision 
delivered on 14 November 2001. The court held that there was a genuine 
dispute between Gold Coast Holdings on the one hand and Meadowfield on 
the other. The decision turned upon how much an alleged debtor must show 
in order to be entitled to a trial on the merits. The law says that the 
threshold is quite low. However, in my view the above passage from Master 
Sanderson’s decision is sound. 

  
 
8.42 

Lim also behaved improperly in being party to the provision of trading 
figures for Gold Coast Holdings which were falsely exaggerated, such that 
both the valuer (Olifent) and the finance broker (O’Brien) were misled. It 
was urged upon me that this conduct was deliberate and fraudulent. I need 
not decide whether it was, because at best the conduct was careless, it was 
on a matter of great moment, and accordingly a finding of impropriety must 
be made. 

  
 FINDINGS – O’BRIEN 
 
8.43 

O’Brien’s conduct was in a number of respects careless. What he said about 
Papotto in his letter soliciting loan funds was not based upon proper inquiry 
― as has been pointed out, the statement of assets was something close to 
an absurdity ― and Grida called O’Brien’s attention to this. The letter was 
also seriously deficient by omission. O’Brien said he usually read “The West 
Australian”, a daily newspaper which over the years contained many stories 
about Papotto’s escapades, none of which were to his credit. I accept 
Grida’s evidence that he warned O’Brien as to Papotto’s questionable 
background and suitability of the borrower ― see 8.25 above ― and 
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Mrs Blackburne also gave evidence that she had raised Papotto’s poor public 
reputation with O’Brien. Further, Robson testified that he overheard a 
telephone conversation in which O’Brien asked Magee whether Papotto was 
a gangster. O’Brien relied upon a report from Dunn and Bradstreet which, 
surprisingly, was clear in relation to Papotto. But given all that I have 
mentioned already, a prudent broker would have made further enquiries, 
O’Brien did not do so, and he let down the lenders.  

  
 
8.44 

O’Brien was further careless in that he told lenders that Papotto had 
purchased half the 48 units in the Dunsborough Resort Hotel for a purchase 
price of $2,760,000. O’Brien may not have seen the joint venture 
agreement, but certainly a copy of the information memorandum to 
shareholders was on the Blackburne and Dixon files. It made no provision 
for anything to be paid on top of the loan amount which Papotto was to 
raise. O’Brien should in the circumstances have made further enquiries, and 
not have simply accepted Papotto’s word, as to payment of a further 
$840,000 out of his own funds. That is particularly true given what O’Brien 
had been told about Papotto. Had prospective lenders been told the true 
facts ― that what was involved was a change in control of Gold Coast 
Holdings, and the indebtedness of the company would be considerably 
increased ― it seems likely that some at least of them would not have 
proceeded.  

  
 
8.45 

O’Brien was further careless in that he did not tell lenders that the Olifent 
valuation showed a gross realisation figure of the 24 units if sold on an 
individual basis, and did not represent the value if all 24 units were sold in a 
line. He must have known that in the event of default that is what would 
happen. There was a default, and that is what in fact happened. O’Brien let 
down lenders by not viewing the Olifent valuation sceptically and 
interpreting it to lenders in a fair and faithful fashion.  

  
 
8.46 

Putting these matters together, I am satisfied that O’Brien’s conduct was 
improper. His careless acts and omissions covered a wide range, and had 
very detrimental consequences for lenders. He acknowledged in giving 
evidence that they were his clients. He owed them a duty to be careful, and 
he breached it, not in a merely technical fashion but substantially. 

  
 FINDINGS – OLIFENT 
 
8.47 

It was put to me by counsel assisting that Olifent was negligent in various 
respects, that his conduct was unlawful in other respects, and that he 
behaved improperly in other respects and also generally. For the reasons 
explained in Chapter 2, it is the question of impropriety which I have 
concentrated upon. That requires more than mere negligence, as for 
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example, seriously adverse consequences. Taking a broad view of the 
matter, while Olifent’s valuations were utilised, I do not think they were the 
prime cause of the losses suffered by investors. The contributions made by 
Papotto, by Lim and Magee, and by O’Brien were distinctly more significant. 

  
 
8.48 

There is, however, much in Olifent’s conduct, which can be criticised. In his 
first valuation of 13 January 1995 (see 8.28 above), he said the valuation 
had “been deduced on the basis of 48 separate short-stay strata title 
accommodation units”, but went on to state a “TOTAL VALUE” of 
$5,300,000. That was apt to mislead. And he kept on referring back to that 
valuation in the letters he subsequently wrote, saying they “should be read 
in conjunction with the original valuation”. At least in the latter stages he 
well knew that the valuations were to be used for finance raising purposes. 
And so he naturally knew they might be relied upon by lenders, some of 
whom are by nature and experience unsophisticated. For reasons already 
explained, the $5,300,000 was unrealistic, and could not be realised if all 48 
units were sold at once. Similar considerations apply to a sale of 24 units, 
which would return much less than $2,650,000 if sold in one line. The 
matter is exacerbated because Olifent knew that Kennedy was purchasing 
his 24 units for $1,130,000, and he said in evidence that this amount 
seemed to him to be a fair price. He also acknowledged that an in-line 
valuation would have been roughly the same as the purchase price. Yet he 
did not include the proposed purchase price in the first valuation, or the 
actual purchase price in the later valuations. 

  
 
8.49 

Olifent was insufficiently curious, and did not check adequately, as to the 
trading figures that were made available to him, and which were false. It 
was also the case that in calculating the value per unit he started with a 
present return of $5,000 per annum per unit, and then increased that figure 
to $6,000 per annum on the basis that the occupancy rates should be able 
to be improved with better management. Yet in his valuation he proceeded 
on the basis of $6,000 for the standard units, $7,000 for the family units 
and $8,000 per annum for the single executive unit. Those latter figures 
were rationally unattainable, as he acknowledged when testifying before 
me. Olifent was also careless when he made, in the later valuations, 
statements such as the following, which went to Blackburne and Dixon on 
18 August 1997: 

  
 The standard units are currently for sale at a $110,000 each and the 

family units are $125,000 each. The current Management Company is 
offering a Lease back arrangement with the sale of each unit for the 
term of 5 years with two option of renewal periods of 5 years each at 
the option of the current Management Company. The Lease Term is 
secured for the first five years with a 7% guaranteed return, that is 
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$7,700 per annum on the sale price of $110,000 for the standard 
units and $8,750 per annum for the family units. If after the lease 
term the Management Company does not exercise their option, 
returns of more than the current actual net income of $8,250 PA can 
be assumed. 

  
 
 

All this was wrong in substance and in fact. Olifent admitted when he gave 
evidence that he knew no lease agreement to be offered to potential 
purchasers had been drawn up. Furthermore, he knew, because his wife 
was a selling agent for the units on behalf of Kennedy, that the sales 
campaign had met with no success. The passage quoted could not be 
justified, and was apt to mislead. 

  
 
8.50 

Taking these matters into account collectively, and bearing in mind that 
there were people whose contribution to the ultimate disaster was greater 
than Olifent’s, my conclusion is that his conduct in preparing the valuations 
was improper. There were a number of acts of carelessness, in different 
respects and over an extended period, which must be severely reprobated, 
as Olifent was a licensed professional upon whom people naturally placed 
reliance. 

  
 FINDINGS – PAPOTTO 
 
8.51 

I have earlier made a finding of impropriety against Papotto in that he 
supplied false information as to his assets to O’Brien, and through him to 
lenders (see 8.24 above). 

  
 He also behaved improperly in taking over the management of Gold Coast 

Holdings Pty Ltd when disqualified from doing so (see 8.8, 8.9 and 8.34). I 
formally make a finding of impropriety against him in that respect also. 

  
 
8.52 

Papotto represented to O’Brien that the consideration payable pursuant to 
the joint venture agreement was $2,760,000. That was not the case, and 
his conduct in making that representation was improper. I could go on and 
make further findings of impropriety against Papotto. But it seems this 
would serve no useful purpose. It is not unfair to Papotto to say that his 
conduct in the Dunsborough deal, from beginning to end, was improper in 
almost every respect. And it does not help him to say that others behaved 
improperly, and contributed to the ultimate debacle. He was the person 
principally responsible. 

  
 FINDINGS – KENNEDY AND MILLER 
 
8.53 

Greg Kennedy through Shannon Equity owned the other 24 units in the 
Dunsborough Resort Motel. The trading figures he recorded for the 1996 
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financial year ― received by Lim and relied upon by Olifent ― were false. 
His conduct in so doing was improper. At the time, trading was at a loss, not 
a substantial profit. 

  
 
8.54 

John Miller was introduced by Magee to Papotto, and it is he who assisted 
Papotto in preparing documentation for the loan application and the joint 
venture agreement. Specifically he prepared and signed the statement of 
assets referred to at 8.23 above. Miller knew it was to be used by Papotto 
for the purpose of Papotto obtaining finance through Blackburne and Dixon. 
He made absolutely no enquiries to check whether the figures provided by 
Papotto were correct. This is regrettable conduct on the part of an 
accountant. Any statement of assets carries the conviction of the printed 
word, but when it comes from an accountant, the recipient will tend to place 
greater reliance upon it, to treat it as being accurate, true. That is what 
O’Brien did, although his conduct was in the circumstances gullible. But 
coming back to Miller, he acknowledged not having questioned Papotto as to 
the accuracy of the information provided, and his conduct in lending his 
name to the statement was improper. 
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CHAPTER 9 
 

STOCK ROAD MARKETS, BIBRA LAKE 
 

 
9.1 

Markets International Pty Ltd is a two-dollar company, owned by Laurie 
Ferris and John Manton. In 1997 it purchased a weekend market site at 
Stock Road, Bibra Lake for $3,000,000. Blackburne and Dixon Pty Ltd raised 
$2,750,000 on the security of a pooled first mortgage over the property, on 
the basis of a valuation by Ron O’Connor that the property would be worth 
$4,280,000 on completion of certain work. The work was never done. When 
the initial loan was due for repayment in January 1999, Blackburne and 
Dixon raised $2,752,000. Some lenders rolled over their funds, and others 
were new. This loan was based on a valuation in the sum of $4,050,000 
from C R Marr. Shortly after it was entered into, interest ceased to be paid. 
The mortgagees took possession of the property and sold it for $682,000. 
They lost about 75% of their capital. This chapter chronicles how this 
outcome, disastrous from the point of view of lenders, came about. 

  
 PURCHASE OF THE PROPERTY 
 
9.2 

Great Southland Homes Pty Ltd is a company controlled by Dr Brian 
Aw-Yong. It bought Lot 15 on Strata Plan 20182, being portion of Cockburn 
Sound Location 489, for a little less than $2,000,000 in December 1995. 
Weekend markets were conducted on Lot 15, and on an adjoining area of 
the common property. Dr Aw-Yong managed to obtain the necessary 
consents to create a new Lot 25 covering the entire market area, some 
being under a roof and the rest under an external tent canopy. His idea was 
to put covered units around what had been the external area, thus 
increasing capital value. Before the work was done, he sold to Markets 
International. 

  
 
9.3 

On 11 April 1997, an offer was made by “Lawrence Peter Ferris or nominee” 
for strata Lot 25, which did not actually exist at that time. The offer was 
accepted by Great Southland Homes the next day. It was subject to the 
purchase by Great Southland Homes, and simultaneous settlement, of no 
less than five properties. Forms of offer and acceptance in relation to each 
of them were signed within the next three days. Those properties were: 

  
 

�� 4/398-412 Great Eastern Highway, Redcliffe  $   990,000 
�� 4/13 Allan Place, Halls Head    $   165,000 
�� 15 Sunburst Grove, Wellington Heights, Collie  $   120,000 
�� Lot 504, Elm Cove, Wellington Heights   $   150,000 
�� Lot 119 Rose Terrace, Spencers Brook   $     85,000 

  



Page 126  Chapter 9 – Stock Road Markets, Bibra Lake 

 
 
9.4 

The total of these purchase prices was $1,510,000. The balance of 
$1,490,000 was paid in cash at settlement in September 1997. Dr Aw-Yong 
would have preferred that his company enter into a sale for cash alone, 
without a land swap component, but at least the deal enabled him to 
substantially clear debts. His company still owns the Redcliffe property, for 
which no tenant has ever been found. It sold the Halls Head, Sunburst 
Grove and Spencers Brook properties, in each case for a loss, and still holds 
the Elm Cove property. My conclusion is that the purchase price of 
$3,000,000 for Lot 25 at the Stock Road Markets ― as the project was 
commonly known ― was distinctly inflated. 

  
 O’CONNOR’S VALUATION 
 
9.5 
 

Ferris needed a valuation so that the purchaser company could raise funds 
to complete the acquisition. The higher the valuation, the more that could 
be borrowed. He gave instructions to Ron O’Connor, who produced a report 
dated 21 April 1997. O’Connor was at the time a very busy man. This was 
the 86th valuation he had prepared that year, in the course of about as 
many working days if, unlike the rest of Australia, he took no time off 
between Christmas and Australia Day. The valuation can be fairly described 
as generally incompetent. O’Connor said this in the report: 

  
 In accordance with my instructions and the comments contained in 

this report, and its attachments, I consider that the current Market 
Value of the subject units as at 21 April 1997 is – 
 
On Completion Value   $4,280,000 

  
 
9.6 

O’Connor based his valuation on a total estimated rent of $700,000, allowed 
for a vacancy factor of 3.5% and outgoings by the owner of 12.5%, and 
deducted rates and taxes, giving what was called gross rental income of 
about $570,000. I would have thought that was the net figure. In any 
event, that figure was capitalised at 13% to give a figure of $4,388,000. He 
then deducted alteration costs of $80,000 and leasing expenses of $28,000, 
leading to the final figure already stated. O’Connor conceded when he gave 
evidence that the vacancy factor was far too low. He provided very cursory 
comparable sales evidence by way of cross-check, and significantly did not 
include the sale of Lot 15 which had occurred less than two years 
previously. That was an irresponsible omission. O’Connor should also have 
made a large allowance for the volatility of markets, which he acknowledged 
when giving evidence but ignored on the face of his report. Finally, and 
most significantly, he ignored the price at which Markets International was 
in the course of acquiring the property, namely $3,000,000. I find his 
conduct in preparing the valuation to have been improper, because of the 
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considerations just mentioned. As will appear, his valuation was relied upon 
by Blackburne and Dixon to raise finance, and also by lenders who advanced 
their money. My conclusion is that O’Connor’s valuation was at least 
$1,000,000 too high. 

  
 FIRST CAPITAL RAISING  
 
9.7 

On 7 May 1997, Markets International sent a letter to Ken O’Brien of 
Blackburne and Dixon Pty Ltd, enclosing O’Connor’s valuation, and seeking a 
loan in the sum of $2,750,000. The letter advised the rental income for the 
years ending 30 June 1994 and 1995 at $361,017 and $347,510 
respectively, and on an estimated basis for the following two years at 
$350,000 and $340,000. The letter further advised that Markets 
International would be appointing a full time Property Manager, experienced 
in stall marketing operations, and that Annette Lawrence and Associates had 
been appointed as Project Managers to “look after the arrangement of stalls 
and maintenance and the issuing of individual strata titles”. 

  
 
9.8 

At about this time, but probably after that letter, an application for 
mortgage finance was signed by Ferris and Manton on behalf of the owner, 
and they were listed as individual applicants. The mortgage rate of 10.25% 
and term of 1.5 years were both stipulated. Under the heading “Statement 
of Position” there should have been included financial details, but that part 
of the form was struck through and the words inserted, “See directors 
statement of position on file”. On the file there was an assets and liabilities 
statement of “L P Ferris Family Trust” dated December 1996. It showed an 
excess of assets over liabilities in the sum of $1,468,000. The difficulty of 
course is that trust assets do not become available for distribution if a mere 
personal guarantee has to be called upon, and it is Ferris who became the 
guarantor. Similar considerations apply to Manton’s statement, undated, but 
again listing trust assets, and showing an excess of assets over liabilities of 
$1,686,740. He also became a guarantor. Both the guarantees were 
practically useless. Both Ferris and Manton are now bankrupt. The trust 
assets are not available to creditors. 

  
 
9.9 

Blackburne and Dixon sent Ferris a confirmation letter concerning the Stock 
Road Markets finance application on 14 May. They said they required: 

  
 Confirmation as required by the Strata Titles Act that the strata 

company will permit further subdivision of Lot 25 when the proposed 
development is completed. 

  
 
9.10 

John Bullock and Associates, consulting land surveyors, were handling the 
strata-title subdivision. Keith Dufty of that firm prepared a letter dated 
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22 May 1997 which was in these terms: 
  
 We have examined the documents included in Strata Plan 20182 and 

prepared a proposal subdivision of Lot 25 to enable separate titles to 
be gained for each individual stall as shown on our Drawing 
2725.001. 
 
Subject to approvals from the Strata Company and authorities we will 
provide the documents for lodgement at DOLA for dealings to take 
effect. 
 
Enclosed is an application from to be signed by the Strata Company 
for application to WAPC together with copies of our plans. Should you 
require further information please contact myself at your 
convenience. 

  
 
 

At the request of Ferris, Dufty changed the letter, so that the first portion of 
the second paragraph was deleted, and words substituted in lieu. That made 
the second paragraph read: 

  
 Once advised that the ownership has been obtained we will provide 

the documents for lodgement at DOLA for dealings to take effect. 
  
 
9.11 

The first letter was precisely accurate. The second was not. Dufty conceded 
his conduct in writing the amended letter was improper and I formally so 
find against him. In fairness to Dufty it should be said that he was an 
entirely candid and forthcoming witness, and one of the very few who was 
prepared to concede, without equivocation, that he had erred. In his closing 
submission to the Commission, Dufty said he would “be far more cautious in 
putting words to paper in future”. I am sure he will be. 

  
 
9.12 

Having told Ferris that Blackburne and Dixon would require confirmation 
that the strata company would permit further subdivision of Lot 25 (see 9.9 
above) O’Brien later abandoned that requirement. He acknowledged when 
giving evidence that he had inserted it for the protection of the lenders. On 
23 May Ferris wrote to O’Brien with Dufty’s amended letter, which of course 
did not satisfy the requirement O’Brien had imposed, in writing, on 14 May. 
Notwithstanding this, he withdrew the condition. This turned out to be 
greatly to the detriment of lenders, because the strata company never did 
consent to further subdivision of Lot 25. Without that consent subdivision 
could not proceed, and without subdivision the enhanced value could not be 
realised. There was no urgency, as the deal did not settle for nearly three 
months  after  O’Brien  withdrew  this  critical  condition. His  conduct   was 



 

Chapter 9 – Stock Road Markets, Bibra Lake  Page 129 

 
 improper in that he failed to protect his clients, the lenders, by persisting 

with the condition as to consent by the strata company to the subdivision 
proposal. 

  
 
9.13 

From mid-June 1997 Blackburne and Dixon sent letters to prospective 
lenders, soliciting contributions by them to a pooled first mortgage. The 
terms of the proposed loan, the security offered, and description of the 
market and O’Connor’s valuation “as at completion of the additional 17 
units” were all stated fairly. The letter continued in this way: 

  
 We propose advancing funds in the following manner, with funds 

required to extend the building, interest for 6 months and leasing 
expenses held in our trust account to meet expenditure as required. 
 
1/7/97 Upon settlement for purchasing  $2,410,000.00 

of property 
Mortgage expenses          68,200.00 

---------------- 
$2,478,200.00 

 
To be held in trust account 
Alterations to building  $ 80,000.00 
Leasing expenses     28,000.00 
Contingencies     28,800.00 
Interest for 6 months  135,000.00     271,800.00 

------------------------------------- 
$2,750,000.00 

  
 
9.14 

Investors were told that the “construction of the additional units will take 
only 4-6 weeks from settlement on July 1, 1997”, and that Blackburne and 
Dixon had found Ferris and Manton “to be capable and reliable people”. 
Potential investors were told that Ferris and Manton were joining in the 
mortgage as guarantors, and had a net worth of $1,468,000 and 
$1,393,000 respectively. Why the latter figure was lower than in the form 
relating to Manton on the file is not clear to me, but it matters little as the 
figure in the letter was on the low side, not the high side. 

  
 
9.15 

The finance was duly raised. Settlement took place on 8 September 1997. 
Unfortunately, and despite the best efforts of Letts and some expenditure by 
Ferris, for example on advertising, the markets did not flourish. Indeed the 
anticipated rental figures were never met. 
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 DEALING WITH FUNDS IN TRUST 
 
9.16 

O’Brien prepared the letters which were sent to lenders. They were told that 
monies required to extend the building would be held in the Blackburne and 
Dixon trust account until required, and that “The construction of the 
additional units will only take 4-6 weeks from settlement on July 1, 1997. 
We shall be holding expenses until the new section is complete”.  

  
 
9.17 

In giving evidence, O’Brien was asked whether he: 
  
 …would accept that it was a matter of paramount importance that the 

funds that were in your trust account were held there under 
extremely close scrutiny. Do you accept that?---I do. They were only 
released upon certificates from builders or engineers or architects or 
whatever. 

  
 And it was essential that they be utilised only for the purpose for 

which they were held?---That was for the projects such as we're 
describing, yes. 

  
 And I take it that you regarded that as a matter of absolute 

paramount importance?---It was. 
  
 
9.18 

Notwithstanding this, O’Brien authorised payments out of the trust monies 
which were foreign to the purposes for which they were being held. He did 
that on the basis of invoices sent by Annette Lawrence and Associates ― 
Laurie Ferris by another name ― to Markets International, and sent on to 
Blackburne and Dixon for payment. The invoices included items such as 
“general ongoing maintenance”. This was lax conduct on O’Brien’s part, and 
as it led to unauthorised expenditure of trust funds, which are sacrosanct, I 
conclude that his conduct in this respect was improper. 

  
 “MARKETS IN CRISIS” 
 
9.19 

As at early January 1999 the loan was due for repayment. On 4 January 
Brian Letts provided one of his detailed monthly reports to Ferris. What 
follows is extracted from that report: 

  
 MARKETS IN CRISIS 

 
Rent Reduction 
 
We have been forced to grant temporary rent reductions to two of the 
food court tenancies, being  the carvery,  and the chinese food outlet. 



 

Chapter 9 – Stock Road Markets, Bibra Lake  Page 131 

 
 Both have licence agreements, and both concessions remain current 

until the end of January, when the situation shall be reviewed. 
  
 
9.20 

Letts then set out details of five tenants who had left the weekend markets. 
This followed: 

  
 The total loss of rent is $602 p/week. 

 
In addition, we have many others “holding on” and are most 
vulnerable to further withdrawals. 

  
 Reasons for Problem 

 
a) From the commencement of summer, Fremantle has held a 

series of different “festivals” over successive weekends. 
Regular customers have been drawn to Fremantle because of 
these extra activities, as they still have the choice of both 
Fremantle Markets and E Shed Markets during those leisure 
periods. 

  
 b) Integrated shopping centres are permitted by law to trade for 

one Sunday each year, other than gazetted, “extended hours 
trading periods”. Most centres choose to do this from mid 
November through to Christmas, maximising the advantages of 
customer spending patterns for their tenants. All of the local 
shopping centres opened on different Sundays during the past 
six week period. 

  
 c) More and more small businesses are remaining open on 

Saturdays and Sundays in an attempt to retain market share. 
For example all Dewsons supermarkets now open until 8pm on 
weeknights and all day on Sundays. 

  
 d) All markets are suffering from a decline in customer traffic. 

Weekend markets were once a venue at which a customer 
could source unusual or cheap items, generally in a leisure 
environment outside of normal trading hours. Items which 
previously could only be purchased at weekend markets are 
now available from alternative retail sources, and markets have 
lost their dominance for weekend trading. 

  
 e) Stock Road Markets, in particular, is “boring”, and fresh ideas 
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must be injected to revitalise the concept. 
  
 Urgent Action Required 

 
a) Australia – Amoy Group Pty Ltd, who hold licences for four of 

the five fruit and vegetable stalls will open only three of their 
four stalls this weekend. They intend to pay the normal rent, 
but will reduce staff and other operating costs through their 
actions. 

  
 b) There is a very real likelihood that a number of other 

stallholders will close their doors and desert the markets if they 
experience another poor trading weekend. 

  
 c) We are not being deceived by the usual whinges and 

complaints. We genuinely believe the situation to be so serious 
that unless urgent action is taken NOW there will be no income 
from the markets as even those on licences will close their 
businesses, and we shall be forced to take legal action for 
recovery and continued trade. 

  
 
9.21 

About the same time other more optimistic reports were generated within 
the Ferris and Manton group. One came from a firm called Annette Lawrence 
and Associates, which is in fact owned by Lawrence Ferris. His wife’s given 
name is Annette, and that combined with his given name provides the 
derivation of the firm name. Paul Cunningham, an employee of that firm 
said these things in a letter dated 4 January 1998 to the Directors of 
Markets International, which was promptly sent on to O’Brien of Blackburne 
and Dixon:  

  
 OPERATIONS:  With few exceptions the markets are enjoying a very 

busy time for trading. Most weeks see occupancy levels reaching 
100%. Naturally, because of the very nature of a market, some 
traders are there for a week at a time but most return. All in all this 
aspect of things is most encouraging. 

  
 and later this: 
  
 STRATA RE-SUBDIVIONS:  

 
We are now in the final throes of reaching a conclusion in regard to 
the strata re-subdivision. 

  
 All of this was nonsense. The markets were doing poorly, and as 
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Cunningham acknowledged when he gave evidence, the strata subdivision 
proposal for Lot 25 had not got off the ground. The necessary consent of 
existing strata-title owners had not been obtained. Indeed no application to 
the State Planning Commission was ever lodged. 

  
 
9.22 

O’Brien sought more, including “Details of sales program for selling off the 
units and anticipated sale prices”. That was done in a letter dated 5 January 
1999. On 8 January, Les Curry, signing himself as principal of Century 21 
Commercial WA, wrote a letter which was again directed to Markets 
International. He said there are 19 strata lots to be sold, each of them 
“returning in the vacinity of 20% C.A.P on investment and therefore we see 
all manner of investments as our target market”. Curry pointed out that the 
lots would be sold at prices between $65,000 and $693,660. Hence in his 
view most purchasers would not have to borrow for the purpose. He 
enclosed with the letter a schedule of appraised prices totalling $5,318,232 
and stated, “we would be confident in selling out the project in 6 months”. 
Either he was an optimistic dreamer, or he was writing a deceitful letter.  

  
 MARR’S VALUATION 
 
9.23 

Given Brian Letts’ letter ― and he was a most impressive witness ― it is 
remarkable that ten days later C R Marr and Associates provided a valuation 
of Lot 25 in the sum of $4,050,000, only 5% less than the O’Connor 
valuation, done at the time when hopes were justifiably higher than when 
Marr did his work. Marr could and should have obtained information from 
Letts as to how the markets were trading, but he failed to do so. At the 
least, that was careless conduct on his part. Marr’s report is like the 
O’Connor valuation. Indeed parts of it are directly copied from that earlier, 
flawed, document. 

  
 
9.24 

I provide but one example. This is taken from the Marr valuation: 
  
 Alterations 

It is proposed to alter the existing layout to provide more stalls and 
better use of the existing space. To this extent the following changes 
are outlined. 
 
Food Hall:  By relocation of the stage area an additional 3 stalls are 
able to established. 
 
Variety Area: Portion of the variety area is to be modified to allow for 
a Fruit and Veg stall to be located in this area. Also the storage area 
is to be redesigned to give better use. 
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Tent Canopy Area:  It is proposed to use the existing framework to 
allow the creation of an additional 17 variety stalls around the 
perimeter. The fruit and veg stalls will then be relocated within the 
central area to give better use of space and better pedestrian flow. 
 
Other:  The storage and coolroom facilities will be relocated and 2 
open air car display areas will also be created. 
 
The costs of the works have been estimated at between $75,000 and 
$80,000 and the resultant changes would significantly increase the 
rental potential of the development. 

  
 All of this is taken directly from the O’Connor report of April 1997, save that 

in the original version the word “double” appears in lieu of “significantly 
increase” in the last sentence. Unfortunately for Marr, the concept had 
changed since O’Connor did his work. It was as at January 1999 simply 
wrong to say that the proposal was to create an additional 17 variety stalls 
around the perimeter of the tent canopy area. 

  
 
9.25 

The Marr valuation contained similar, and similarly deficient, comparable 
sales evidence to that which O’Connor had relied upon. Again there was no 
reference to the sales prices. He conceded, and I find that he knew, that 
Markets International had bought the property for $3,000,000. He said not 
mentioning that fact in his report was “a possible oversight”. Marr did 
include in his report details of sales of the Subiaco Markets in April 1996 and 
of the Wanneroo Markets as long ago as July 1994. It is painfully obvious 
that the sale of the subject property, registered in the latter part of 1997, 
had much more pertinence than either of these transactions. I am satisfied 
it was omitted deliberately, because an intelligent reader of the report would 
have doubts as to a valuation slightly in excess of $4,000,000 if the report 
stated, with perfect accuracy, that the property had changed hands 18 
months previously for 75% as much. I conclude and find that Marr left this 
out of the valuation deliberately so as to ensure his figure was not cast in 
doubt. 

  
 
9.26 

More could be said, but there is really no need. While Marr would not go 
beyond acknowledging that his valuation could have contained more detail, 
its deficiencies were far more serious than that. They amount to more than 
mere negligence. I find Marr’s conduct in preparing the valuation to have 
been improper. 

  
 MARR AS A WITNESS 
 
9.27 

Marr is a most experienced valuer, and a Fellow of the Australian Property 
Institute. Unfortunately, his conduct as a witness left much to be desired. 
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He said that in conducting the valuation he “went to the Valuer General’s 
department and obtained a copy of the sales evidence from them…”. When 
asked if he had notes he had made concerning the valuation, Marr answered 
in the affirmative. This followed: 

  
 You were asked by the Commission to produce all the documents that 

you had that were relevant to this particular valuation, were you 
not?---Yes, I was. 
 
And you've honoured that?---I believed that I did at the time but I've 
had two office moves in the last year and I've found some further 
notes here that - - some scribble - -  
 
That you hadn't produced to the Commission?--- just scribble notes. 
 
Are these notes you haven't produced to the Commission?---That's 
correct. 
 
Did you volunteer them to the anyone in the Commission when you 
found then?---I've only just recently found them. 
 
When?---The day before yesterday. 
 
Did you volunteer them to anyone in the Commission then?---No, I 
didn't. 

  
 
9.28 

I granted an adjournment to counsel assisting, who was given the notes for 
examination. On resumption, Marr agreed that the documents handed over 
included comparable sales evidence from the Valuer General’s Office which 
was: 

  
 …a more recent one. 

 
This is a document which has had its identification cut off?---No. 
That's a - - that's - - I obtained that more recently by fax, as I had 
misplaced the other one. 
 
Well, you've cut off the top of the fax, haven't you?---Not really. 
 
It's not possible to identify where this document has come by 
reference - - ?---Well, it came - - it was a recent fax transmission 
from the Valuer General's Department. 
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9.29 

I asked the witness if he had cut the top off the fax. He said he thought “it 
might have been torn”. On examination, that is nonsense. The right hand 
corner of the document has been cut out, apparently to remove facsimile 
transmission information. Marr accepted that as being the case. He said he 
had received it “a number of weeks ago, I believe”. A little later this seemed 
to have changed: “I quite readily admit that it was received in the last two 
weeks or so”. I asked him:  

  
 Did you do the cutting?---From memory, yes. 

 
Mr Marr, it does your credit little good when you answer in that way. I 
find it very hard to believe that you do not have a clear recollection. If 
you have a clear recollection, then when I ask the question again you 
will be able to say simply, "Yes."  Did you do the cutting, Mr Marr?---
Yes, Commissioner. 

  
 
9.30 

It is clear that Marr obtained the fax from the Valuer General’s Office, and 
then doctored it, so that he could verify the asserted fact that he sought and 
obtained the information at the time he was doing the valuation. I cannot 
make a finding either way in that latter respect. Marr’s performance as a 
witness was so woeful that I cannot positively believe him when he says he 
did that. He might have. Or he might have simply obtained the information 
from the O’Connor valuation. In any event, his conduct in cutting off the fax 
so as to get rid of the transmission date was improper. 

  
 
9.31 

Marr also let slip that he had improper dealings with individuals in the 
Valuer General’s Office. 

  
 I have friends in there that give me assistance when I need it and 

some of the time it’s not necessary for me to attend and pay a fee. 
  
 
 

Marr was asked if obtaining information from the Valuer General’s Office, 
whether over the counter or by fax, incurred a charge. He said there was a 
charge involved, “$12 or so”. 

  
 And did you just say to me that on occasions you have obtained such 

material, not by fax and not by you attending and obtaining it over 
the counter, but rather by friends in the Valuer General’s department 
making it available to you free of charge?---That’s correct. We 
occasionally exchange information. 

  
 And if such officers do it I’m to assume they do it improperly?---

Strictly speaking yes. 
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 Yes. Again you’ve given me a qualified answer. Isn’t the simple 
answer “Yes”?---Well, the simple answer is, “Yes.”  But to elaborate, 
we do exchange information from time to time and it’s a quid pro quo 
type of arrangement. 

  
 But it’s clear in your mind that they are not entitled to give you this 

information free of charge?---That’s right. 
  
 
9.32 

He gave the names of two people who had dealings of this sort with him. 
Neither of those individuals gave evidence before me. But on the basis of 
what Marr said to me, his conduct in dealing with them as he did was 
improper. While the amounts of money involved were not great, the 
obligation of the officers concerned was clearly to obtain fees in exchange 
for information, and I conclude from what Marr said that, knowing that fact, 
he corruptly obtained information free. I directed that the relevant pages of 
the transcript be provided to the Valuer General. By letter dated 30 October 
2001 the Valuer General advised that one of the persons named by Marr 
had committed no breach of discipline and no further action would be taken, 
while the other was found to have committed a minor breach, fined one 
day’s salary, and formally reprimanded under the provisions under the 
Public Sector Management Act.  

  
 
9.33 

The last point to be made is that, having done this valuation, Marr got a lot 
more work from Ferris and Manton. Indeed during the rest of 1999 he 
performed eight further valuations, for which he charged fees totaling 
$31,250. It will be thought by some to be a pleasing irony that he was not 
paid for this work, and has no prospect at all of recovering anything, as the 
developers have gone bankrupt. 

  
 SECOND CAPITAL RAISING 
 
9.34 

The original mortgage was for a term of 18 months from 11 July 1997. 
Hence by the beginning of 1999, it was necessary to either extend the 
mortgage or have a new mortgage entered into. By that time any prudent 
finance broker would have adopted a cautiously sceptical attitude. It will be 
recollected that lenders have been told the first time around that 
“construction of the additional units will only take 4-6 weeks from 
settlement”, but the work had not been done, and the project was no 
further advanced in obtaining the critically important strata-title subdivision. 
But existing mortgagees were told none of this. For example, in a letter he 
sent to V Ronald on 24 February 1999 seeking reinvestment of $110,000 by 
that unfortunate gentleman, O’Brien provided only positive information. He 
specifically said that rental returns for the markets were in line with 
previous years, in the range from $340,000 to $350,000 per annum. That 
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was far from the truth. The rental income was much less than that. He also 
said that approval was held to subdivide Lot 25 into 17 smaller lots, and 
that was quite untrue. O’Brien had no basis in fact for making these 
statements, and he made no enquiry of Letts as to the trading position. 
O’Brien’s conduct in making representations to mortgagees, including but 
not limited to Ronald, when he had no sufficient basis for believing the truth 
of them, was improper.  

  
 
9.35 

The new mortgage was registered on 28 May 1999. It involved over 
$1,000,000 in new money, that is to say funds from lenders who were 
brought in by Blackburne and Dixon during the first half of 1999. Their 
money was paid out to Markets International by the end of May. On 1 June 
Brian Letts provided his monthly report for May. It showed that, despite the 
“very heavy advertising expenditure undertaken during the Easter period” of 
that year, net proceeds had fallen. Indeed the net proceeds, expressed as a 
percentage of gross income, had dropped in each month since January. 
Letts concluded his letter by confirming that the management agreement 
was being reluctantly terminated as of 30 June 1999. He said management 
of the markets had “been an interesting experience”, but the companies 
concerned had not “enjoyed the financial outcome which we anticipated”. 

  
 
9.36 

Blackburne and Dixon sent letters to mortgagees on 22 June enclosing 
copies of the relevant certificate of title and the mortgage. Just over a 
month later, on 23 July, they instructed their solicitors to issue a default 
notice to Markets International. On 27 July O’Brien wrote to mortgagees 
saying this: 

  
 As you are aware interest payment due 11th July 1999 has not been 

paid. We have interviewed the Directors of the company Messrs Ferris 
& Manton in regard to outstanding payment and future payments. At 
this time they cannot meet the interest payments because rental 
income is not sufficient and they cannot contribute funds from any 
other source at present. However, they are endeavouring to arrange 
finance to overcome their current liquidity problem and hope to have 
funds available within one month. 

  
 Meanwhile, we have issued notice of default through Solicitors Lawton 

Gillon. Also, Solicitors will serve notice on the mortgagor and their 
managing agent that we require rental income paid direct to this 
office. 

  
 We shall advise you of developments. 
  
 Ferris and Manton never came good. In the upshot the mortgagees took 
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9.37 possession of the land and sold it for $682,000. That is not much more than 
a quarter of the total amount lent and secured. When unpaid interest is 
taken into account, each of the mortgagees is out of pocket to the extent of 
something over 75c in every dollar advanced. O’Brien’s conduct in raising 
the new mortgage funds and paying them out was carelessly indifferent to 
the interests of his clients the lenders, and it was clearly improper. It merely 
makes the matter worse to note that as at late May, when the monies were 
disbursed, Ferris and Manton companies and entities were in default on four 
loans which Blackburne and Dixon had brokered, the total amount 
outstanding in respect to the loans in default being $2,680,000. 
Furthermore, O’Brien knew that Markets International was not able to 
afford, and had not paid, the brokerage fees charged by Blackburne and 
Dixon. Yet he allowed the monies to be paid out, and largely lost. 

  
 KEN O’BRIEN 
 
9.38 

Ken O’Brien worked for a bank for 30 years after leaving school. For 15 
years he managed branches in both country areas and suburbs of Perth. He 
then left the bank and began selling real estate. O’Brien obtained 
qualifications as both a real estate agent and a settlement agent. He joined 
Blackburne and Dixon in the late 1980s, originally to run Mt Lawley 
Settlements, and then as the business grew he “became involved in the 
mortgage broking side of things”. The principal was Owen Blackburne. 
O’Brien said “he would give me applications for finance to assess, and 
generally assist him in decisions on whether we should proceed with certain 
loans to the investors or not”. 

  
 
9.39 

Blackburne died in 1994. After a while his widow became the managing 
director, and O’Brien was appointed as general manager. He said he: 

  
 ---usually interviewed the applicants, took particulars from them of 

what they - - the loan they wanted or whatever the case might be. 
 
Yes?---And collated the - - the information into a form where we 
could then decide whether we wanted to - - to proceed with the loan 
application or not. 
 
Yes. And I suppose that in carrying out that function you would carry 
out some investigation into the background of the potential 
borrower?---Yes. We would obtain valuations of the property which 
was to be the security; asset and liability statements. If it was a 
company we would get balance sheets; in general, assemble all the 
information you'd need to assess a loan application. 
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9.40 

The person next below O’Brien was the investment manager, who was for a 
time Charlie Grida. When Grida gave evidence he sought to persuade me 
that he was little more than the office boy, performing essentially clerical 
functions. Although I have no doubt he did more than that, he was chiefly 
responsible for serving the needs of lenders and putting them into 
syndicates. While Mrs Blackburne played some role in loan approvals, and 
Grida may have done so but only intermittently, it is O’Brien who played the 
key role in that respect. She trusted him, and I have no doubt that many 
lenders also reposed trust in him.  

  
 SECRET COMMISSIONS 
 
9.41 

O’Brien acknowledged that he had a lot to do with Ferris and Manton, their 
companies and trusts, and various of their projects. When asked whether 
Ferris or any of his associated companies ever personally paid him any 
commission or fees in relation to loans brokered through Blackburne and 
Dixon, O’Brien answered in the negative. That was a falsity, as he well 
knew. The truth emerged slowly and painfully. O’Brien received payments 
totalling $20,000 on three occasions from Ferris or companies associated 
with him, and one further payment of $10,000 from another developer. 

  
 
9.42 

The first of these payments is the most important. There had been settled, 
on 12 December 1997, a mortgage advance to a Ferris/Manton company 
relating to the Riverton Medical Centre. The amount lent was $2,100,000. 
On 18 December, O’Brien sent an invoice relating to that property. It was in 
the sum of $5,000, and read “For consulting fees in relation to the above-
mentioned property as per agreement”. It was paid promptly. O’Brien said 
“they would pay me when they - - when they got the project under way, 
yes”. 

  
 
9.43 

O’Brien said he was paid for advice. He acknowledged he never prepared 
written reports. He was driven to concede that everything he did for his 
clients, he would have had to do for Blackburne and Dixon in any event in 
assessing the loan applications made by Ferris and Manton or their 
companies. 

  
 All right, so you went out to the site, which I'm suggesting to you is 

something you would have had to do in the performance of your 
ordinary duties, don't you agree?---I would have had to if - - 

  
 You thought about the project, which is something you would have 

had to do in relation to your ordinary duties?---Yes. 
  
 You formed a view - -?---Yes. 
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- - which is something you would have had to do in relation to the 
performance of your ordinary duties?---Yeah. 

  
 You expressed that view, something you would have had to do in 

relation to the performance or your ordinary duties?---Yes. 
 
The only difference is you say you expressed the view to them and 
not to your principal?---That's true. 

  
 To whom you owed your primary duty of fidelity?---Right. 
  
 It's disgraceful conduct, Mr O'Brien, isn't it?---Well, I didn't see it so. 

I saw it was work I was doing for them at the time, and advising 
them on these projects. I didn't see it as disgraceful conduct, no.�

  
 
9.44 

O’Brien kept these payments secret from Mrs Blackburne: 
  
 Do you not think that in the performance of your duties for 

Blackburne & Dixon you were compromised?---I didn't consider, sir, 
no. 
 
Well, you were, in a practical sense, bound to vote in favour of the 
project, as you had previously, given it the tick in the course of your 
consultancy work for Ferris and Manton, hadn't you?---Yes, I would�-�- 

  
 They knew they had your vote?---Well, yes, that would be so, if I 

considered - - 
 
You were in their pocket, Mr O'Brien?---Pardon? 
 
You were in their pocket?---Well, I didn't see it that way, sir.�

  
 
9.45 

It is clear to me that O’Brien was bought. He did not disclose the payments 
to him to his principal, or to actual and prospective lenders, because he was 
ashamed. And he was of course in a position of conflict between interest 
and duty ― the interest he personally had in receiving these substantial 
payments, and the duty he owed his employer, and indeed lenders, to 
assess projects rigorously. Why should anybody accept the assurance ― 
which he gave repeatedly when giving evidence ― that in performing his 
duty he was not influenced in any way by personal interests?  It is because 
of such considerations that the law has always looked with extreme 
disfavour upon conduct of the sort established against O’Brien. His conduct 
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on each occasion he accepted these payments was improper. 
  
 
9.46 

A further payment came from another developer. It was in the sum of 
$10,000. O’Brien said this was a loan. 

  
 What were the terms of the loan?---That he - - he loaned me $10,000 

and would be paid when convenient. 
 
Free of interest?---It is free interest, yes. 
 
That would be a very generous way to describe this payment as a 
loan, wouldn't it, Mr - - ?---Well, there was, or is, a loan agreement 
to that effect. 

  
 It's a loan repayable at your option at any time that it's convenient to 

you, with no interest?---Yes. 
 
That's a gift, is it not, Mr - - ?---Well, you could construe it as a gift, I 
guess, if it doesn't get repaid. 
 
Yes. It was a gift, wasn't it?  It was a gift to you. It's not a loan at all, 
Mr O'Brien?---Well we have a loan agreement. 

  
 Yes, without a repayment date?---Mm.  

 
And repayable at your option?---Right. 
 
That's not a loan in ordinary man's language, is it, Mr O'Brien?---Well 
- - 
 
You'd accept that, wouldn't you?---Well, it's a generous loan; you'd 
have to put it that way, yes. 
 
It's a gift, is it not?  You'd accept that it's more rightly described as a 
gift?---Not in view of the loan agreement we have. 

  
 
9.47 

It turned out that O’Brien was less than fair to himself when he gave 
evidence. He later provided a copy of the loan agreement. It is dated 
10 February 1997, and signed by O’Brien. In it he acknowledges receipt of 
$10,000. He also acknowledges that the loan is “for a term of three years 
with full repayment inclusive of interest to be $12,000 (twelve thousand 
dollars) payable on the 28th of February 2000”. It seems that no repayment 
has yet been sought, but perhaps that will happen one day. At the least, the 
loan ― which was on advantageous terms, the effective interest rate being 
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only about 6% per annum ― should have been disclosed by O’Brien to 
Mrs Blackburne. That did not happen, and O’Brien’s conduct in that respect 
was improper. I make no finding against the developer who paid O’Brien the 
$10,000. He was not called to give evidence.  

  
 FINDINGS 
 
9.48 

I have already made findings of impropriety against O’Connor, Marr, Dufty 
and O’Brien. What follows deals with other individuals involved, starting with 
Grida. 

  
 
9.49 

I have considerable sympathy for this man. What follows is taken from a 
submission he made to the Commission on 6 November: 

  
 When I left Blackburne and Dixon Pty Ltd, my role of Investment 

Manager was given to Jason Blackburne, Mrs Blackburne’s 23-year-
old son. His knowledge of private mortgage lending was very limited 
and his experience non-existent. The position was one that did not 
require any lending decisions to be made but rather marshalling the 
number of investors that would fit into an investment. 

  
 My employment did not require me to have any direct dealings with 

the borrowers. This was the general manager’s job. My advices to him 
on any particular loan would always be met with the same remarks 
“You bankers are all the same, you must forget your banking 
knowledge as private mortgages are done differently.” 

  
 Of the numerous suggestions I made to O’Brien and Blackburne 

regarding lending matters, none were accepted by them. I list 
hereunder some examples of my suggestions to O’Brien and 
Blackburne; 

  
 When I first started at Blackburne and Dixon I noticed 5 lever files 

containing clients personal information including Tax File Numbers. 
On two occasions at our weekly meetings I raised my concerns with 
Mrs Blackburne and Mr O’Brien at the lack of security the firm placed 
on guarding customer’s personal and confidential information 
especially tax file numbers. My suggestion was that once the tax file 
number was recorded against client’s name on the computer system, 
written recording of the TFN should be destroyed. Those files were in 
their place when I left two years later with all tax file numbers intact. 
My suggestion to management went unheeded. 

  
 From my own observations, I could see that Mrs Blackburne had no 
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control on Mr O’Brien and certain members of the staff. On two 
occasions, I suggested to her that she should take full control of the 
running of the office and discipline erring staff including Ken O’Brien 
and myself. I expected to be spoken to should I err in my work. My 
suggestions were declined on both occasions. 

  
 At maturity of a loan, the usual practice adopted by O’Brien was to 

agree to an extension of the facility. The investors would be sent out 
a letter advising them that borrower was looking at extending the 
loan. They had a choice of withdrawing from the investment or 
remaining in there for another 12 months. If they opted to withdraw 
their funds, it would be up to me to locate another investor to take 
their place.  

  
 The catch for the investors would be the remarks that O’Brien would 

make in the letter saying that interest payments for the previous 
twelve months were always made on due date. In the majority of 
cases, this was due to the fact that twelve months interest was 
retained in the trust account from funds originally borrowed and paid 
to investors each month by our firm. 

  
 On several occasions, I suggested to both O’Brien and Blackburne 

that we should review the financial standing of the borrower before 
agreeing to extend his loans. Review should be conducted after 
analysing the balance sheets and profit and loss statement for the 
previous financial year. This suggestion was met with considerable 
opposition from O’Brien and it wasn’t until close to the end of my 
employment that Blackburne agreed to adopt the suggestion for all 
future facility extensions. 

  
 Blackburne and Dixon had two rules which I thought were worthy 

guidelines to adhere to; 
 • No money was ever lent on country developments except 

places such as Bunbury, Margaret River, Yallingup, 
Dunsborough and Busselton. 

• Do not lend more than $5M in total to any connection. 
  
 By the time I left Blackburne and Dixon, we were lending money in 

Port Headland, Bridgetown and Mt Newman. Loans to the Ferris 
connection were in excess of $10M. 

  
 This was the time that I decided to look for other employment. 
  
 As you can see, the decision makers were running a business in the 
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90s with the tools and ideas of the 70s. Changes for the better in the 
way the business was run were always met with strong opposition 
from O’Brien and Blackburne lacked the business knowledge and 
strength to overrule him. 

 
 O’Brien would instruct the clerical staff to put in place what he had 

agreed to with borrowers. I was one of those clerical officers that 
followed instructions from his superiors. 

  
 It is my strong belief that I did not act improperly in the manner of 

the Stock Road Markets loan but I merely followed instructions from 
my general manager and managing director whom I trusted to do the 
right thing from their long experience in the business. 

  
 
9.50 

I accept that Grida largely did the bidding of others. However it is he who 
processed the invoices sent to Blackburne and Dixon which led to payments 
being made from the monies being held in trust. None of the invoices were 
accompanied by documentation supporting the amounts claimed, Grida 
sought no such documentation, and he conceded in evidence that some of 
the claims which he had approved were on their face not within the scope of 
the purposes for which the trust funds could be utilised. In approving these 
payments, Grida failed to protect the interests of mortgagees, and acted 
improperly. 

  
 
9.51 

Kay Blackburne acted improperly in permitting the mortgage to settle on 
27 May 1999. She did this after discussion with O’Brien, and 
notwithstanding the fact that she then knew that cheques from Ferris and 
Manton entities were interest payments due on Blackburne and Dixon 
brokered loans and had been dishonoured in March and April 1999, and that 
four loans to Ferris and Manton entities brokered through her company were 
in default, the principal outstanding being $2,680,000. She was well aware 
of concern on the part of Blackburne and Dixon clients as to the loan in 
default, and also that Markets International was not able to pay the full 
brokerage fee due on the new mortgage. Her conduct in permitting the new 
mortgage to settle was, in these circumstances, improper. 

  
 
9.52 

Laurie Ferris was a director of Markets International Pty Ltd and so was John 
Manton. Each of them knew that by the latter part of May 1999 the 
company was experiencing cash flow difficulties, that the rental income from 
the markets was insufficient to pay the running expenses and to meet 
interest payments, and that various Ferris and Manton loans through 
Blackburne and Dixon were in default. That meant there was no realistic 
prospect of money coming in from elsewhere to make up the accruing cash 
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shortfall in Markets International. Notwithstanding this, neither Ferris nor 
Manton took steps to prevent the company from settling the second 
mortgage,  thus  incurring  debts  to  new lenders of $1,120,000. I conclude 
and find that at the time, Markets International was not able to pay its 
debts as and when they fell  due. The conduct of  each  of Ferris and Manton 
in incurring this additional indebtedness, which was of course for a very 
large sum, given the company’s trading and financial position, was clearly 
improper. 

  
 
9.53 

As to Ferris, his conduct in making the payments which were received by 
O’Brien (see 9.41-9.45 above) was improper. It is he who had made the 
payments, and when giving evidence he was unable to provide a convincing 
and genuine explanation for them. The truth is that Ferris made these 
payments to influence O’Brien to grant undue favour to his group in their 
dealings with Blackburne and Dixon. 
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CHAPTER 10 
 

COOLBELLUP FOOD HALL 
 

 
10.1 

This Chapter relates to a development which foundered, leaving secured 
lenders with considerable losses. Fraud charges had been laid as a result, 
before the Commission began its work. Accordingly the relevant hearings 
were conducted in private, although most of the transcript was subsequently 
made public. In what follows the history is laid out and conduct examined, 
some of it categorised as improper, but no findings of criminal misconduct 
have been made. Whether crimes have been committed, in this or any other 
case, is a matter necessarily left to the Courts.  

  
 LAND, PROJECT 
 
10.2 

The land comprises a strata-titled lot 480 square metres in area, in a 
shopping centre at the corner of Coolbellup and Cordelia Drives, Coolbellup. 
It was purchased by M & A Tilli Nominees Pty Ltd for $100,000. The relevant 
transfer was registered on 5 December 1994. The land was then sold to 
Pieros Corporation Pty Ltd, another Tilli company ― hence this was not an 
arm’s length transaction ― in August 1996 for $200,000.  

  
 
10.3 

That company planned to, and did in fact, build a food hall. A building 
licence was issued in October 1996, construction commenced in November 
of that year, and the food hall was completed in May 1997. It comprised 
eight separate food stalls, a main dining area, separate male and female 
toilets and a dishwashing return facility, and had an area of about 430 m2. 
According to the books of Pieros Corporation, it cost about $267,000 to 
build. 

  
 INITIAL LOANS 
 
10.4 

Pieros Corporation negotiated a loan of $365,000 through Clifton Partners 
Finance Pty Ltd in October 1996. A mortgage to secure this amount was 
registered in favour of Jupemaan Pty Ltd on 5 November 1996. That was 
just before building commenced. Payments out of mortgage funds were 
made as the work proceeded.  

  
 
10.5 

A further loan in the sum of $120,000 was arranged through Clifton Partners 
in April 1997, and the monies were advanced at that time. A mortgage to 
secure that amount was registered, but not until 27 November 1997, and 
the mortgagee was shown as Clifton Partners Finance Pty Ltd, despite the 
fact that all the monies were advanced by lenders on a contributory basis.  

  
 
10.6 

Pieros Corporation later applied to Service Finance Corporation Pty Ltd for a 
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loan to purchase equipment to fit out the premises. A mortgage securing 
$49,500 in favour of that company was registered on 27 November 1997. 
The two securities just mentioned ― to secure the $120,000 and the 
$49,500 ― became second and third mortgages. 

  
 VALUATIONS IN 1996 – 1997 
 
10.7 

Ron O’Connor prepared a number of valuations of the Coolbellup Food Hall. 
The first three of them were done before construction was completed. Each 
was optimistic in both tone and result. 

  
 
10.8 

The first O’Connor valuation report was prepared for Castlecity Pty Ltd, a 
Tilli company, on 20 February 1996, well before building began. He 
described the property in this way: 

  
 480 m2 of vacant land currently used as a storm water compensating 

basin. The basin is to be filled and compacted to allow development, 
together with works to relocate the drainage. 

  
 The report said it was proposed to develop the vacant strata lot by the 

construction of a food hall, which O’Connor proceeded to describe. He then 
said: 

  
 …based on my enquiries on other food hall locations throughout the 

metropolitan area, analysis of rental levels show variation depending 
on location, overall size and frequency of trading. This range varies 
between $600 and $900/ m2 of stall area. 

  
 However, given the fact that this is only a relatively small centre and 

will be breaking new ground in the area, I believe an initial 
concessional rental level of around $400/ m2 of stall area would be 
prudent, to allow the centre to become established and future rent 
increases would lift the rental level to full market rents. 

  
 This would suggest an initial rental level of $120,000 per stall or 

$1,000 per month. This rental would allow the tenancies to establish 
and reach their income potential which I understand would average 
around 70% gross profit. 

  
 In addition I consider a capitalisation rate for this area would be in 

the order of 13%. 
  
 
10.9 

Practically no data was provided. O’Connor valued the property at 
$600,000, being $250,000 for the land and $350,000 for the improvements. 
This was an on-completion value, although that was not stipulated. Nothing 
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was said as to the price for which the land last changed hands ― $100,000, 
only 15 months previously ― or the anticipated building costs. Practically 
nothing was said to justify the capitalisation rate, which is the critical factor 
in an exercise of this sort. The valuation was very cursory indeed. 

  
 
10.10 

A second valuation was conducted by O’Connor seven months later. He 
provided a somewhat fuller report to Pieros Corporation on 20 September 
1996. Much of the information in this report was identical to that in its 
predecessor. However, by now he reckoned each stall would derive income 
of between $12,000 and $13,500 per month. O’Connor then adopted a 
capitalisation rate of 12%, and thus arrived at a total of $835,000, which he 
allocated between the land ($385,000) and the improvements ($450,000). 
There was again no mention of land acquisition costs, or actual building 
costs. It will be noted that a slight increase in anticipated rentals, and a 1% 
drop in the capitalisation rate, give rise to a marked difference in valuation 
outcome. Once again practically no data was included. This was an 
insouciant valuation exercise. 

  
 
10.11 

Clifton Partners were not prepared to rely upon the O’Connor valuation; 
they never were. They commissioned a valuation report from Stanton Hillier 
Parker (WA) Pty Ltd, which was carried out by Kingsley Lewis of that firm. It 
is dated 31 October 1996. Lewis concluded the premises were worth 
$635,000. The key page from his valuation appears on the next page of this 
Report. The Lewis valuation was perhaps on the high side, but he did a 
proper professional job. The amount advanced through Clifton Partners in 
the first instance ($365,000) was about 57.5% of that valuation. 

  
 
10.12 

The next valuation was by O’Connor. It is dated 13 February 1997. 
O’Connor on this occasion said that there would be seven stalls, each 
attracting initial rent of $16,500 per annum, and: ”I consider a capitalisation 
rate for this area would be in the order of 11.5%. The gross annual rental of 
the building when fully leased is expected to be initially around $114,500 
plus outgoings. In my calculations I have assumed a fully leased 
development.” He arrived at a value of $1,000,000. 

  
 
10.13 

Again, Clifton Partners would not accept the O’Connor valuation. On 
19 March Kim Clifton wrote to Lewis confirming that the building was 
nearing completion. He conveyed advice by the proprietors that they had 
five firm tenancies awaiting completion, which was hoped to be on 1 April 
1997, and said: 

  



Page 150  Chapter 10 – Coolbellup Food Hall 

 

Stanton 
Hillier Parker 

 
20 VALUATION METHODOLOGY CONTD 

 
In our investigations we have undertaken research of similar food halls throughout the 
metropolitan area in order to determine what is considered to be a fair market rental for the 
separate food stalls that are to be included in the proposed development. In light of the 
comparable rental evidence considered, we are of the opinion that a rate of between $520 psm 
up to $600 psm pa net for each of the various food stalls is considered to be fair. This equates to 
approximately $12,000 to $14,000 pa net per stall. 

 
A food hall that was opened approximately four years ago on Morrison Road in Midland, adjoining 
the Midland Cinema Complex, features seven food stalls and is currently open seven days a week 
from 11 am to 9 pm. The food stalls inside range in size from 14 sqm up to 25 sqm, and are 
leased at $2,222 per calendar month net. These food stalls are considered to be superior to the 
subject property, due to their close proximity to the Cinema Complex and the employment of a 
full time security guard to the premises. 
 
The Kiara Food Hall, adjacent to the Kiara Shopping Centre on the corner of Beechboro Road and 
Morley Drive, features food stalls that are leased at $1,556 per calendar month average, and are 
ranging in size from 20 to 25 sqm. This food hall is also open six days a week and is considered 
to be slightly superior to the subject property in terms of its location and the surrounding 
catchment area being of a slightly higher economic location. 
 
Because the food hall is not symmetrical, and that each of the food stalls are located differently 
to the traffic flow within the centre, we have found it prudent to allocate a rental to each stall 
according to its location to the entry in relation to its exposure. We consider Stalls 5 and 6 to be 
the most prominent therefore would attract a higher rental, Stalls 2 and 3 to be the least 
exposed, therefore warranting a lower rental. 
 
In our calculations we have also allowed for a vacancy factor of 5% in order to reflect the 
possible vacancy of shops during the life of the trading operations. We have adopted a 
capitalisation rate of 14.5% in order to reflect what a prudent investor would seek as a return for 
such an investment. In addition we have made an allowance for letting up of four months, 
together with a loss of outgoings, and made provision for leasing fees. 

 
Our valuation calculations are as follows. 
 
Stall 1 $13,000 
Stall 2 $12,000 
Stall 3 $12,000 
Stall 4 $13,000 
Stall 5 $14,000 
Stall 6 $14,000 
Stall 7 $13,000 
Stall 8 $13,000 
TOTAL      $104,000      pa net 
 
Less 5% vacancy $5,200 
Subtotal $98,800 
 
Capitalised at 14.5%= $681,379 
 
Less letting up period of four months 
and loss of outgoings over four months, say $35,000 
Leasing fees, say $10,000 
 $636,379 

 
Say $635,000 as fair market value of the proposed property upon completion. 
 
 

 As a matter of urgency, due to their cash flow position and the earlier 
reluctance on our part to advance them funds for absolute 
completion, we now require a current valuation report to reflect 
today’s value. 
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10.14 

The resultant Lewis valuation is dated 24 March 1997. He relied upon the 
offers to lease obtained by the Tillis, although he emphasised that they were 
only offers and yet to be confirmed, and otherwise followed much the same 
approach as the first time around, but lowered the capitalisation rate to 
13.5% ― presumably because the building was nearly complete ― and 
arrived at a value of $690,000. On that basis a further $120,000 was 
advanced, which meant the total in the Clifton Partners loan book 
($485,000) was just over 70% on a loan-to-value ratio. 

  
 OFFERS TO LEASE 
 
10.15 

Offers to lease six of the original eight food stalls were signed in the period 
from October 1996 to January 1997, for annual amounts ranging from 
$12,000 to $16,500 per stall. The leases would have commenced after 
fitting out of the food hall, and that happened in about May 1997. None of 
these occupants remained in business for more than a few months. 

  
 
10.16 

Tilli had other difficulties in about the middle part of 1997. The Acting 
Manager for Environmental Services of the City of Cockburn, in a letter 
dated 5 May 1997, responded to an invitation to the opening of the food 
hall. He did so by raising a number of concerns regarding the conditions 
imposed for effluent disposal, and the possibility of prosecution in this 
regard. And in a letter to solicitors for Pieros Corporation, the Australian 
Taxation Office noted that only $54,715.42 of outstanding tax and penalties 
had been paid, and proposed arrangements for payment of a further 
$380,000. 

  
 
10.17 

While raising the $49,500 from Service Finance Corporation to fit out the 
premises as an Italian restaurant (see 10.6 above) Tilli negotiated with 
Francesco Dimasi, an experienced restaurateur, who signed a lease some 
time late in 1997. The lease document is undated, and does not contain a 
starting date. It was for a five year period, with a five year option of 
renewal, and an annual rental of $120,000. The lease allowed for the first 
six months of occupancy to be rent free. Dimasi operated the restaurant 
from December 1997 for two or three months. He never paid any rent. The 
name under which he operated was “E Vita Italian Restaurant and Pizza”. 

  
 
10.18 

About five months after Dimasi vacated the restaurant, it was re-opened for 
a trial period by Mrs Cardillo under the name “Vita Italian Restaurant”. She 
did not sign a lease, and was allowed to occupy the premises rent free. After 
about six months she walked away. 
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 FURTHER VALUATIONS 
 
10.19 

About the time Dimasi took up occupation of the premises, O’Connor 
provided a further valuation to Pieros Corporation. It is dated 19 November 
1997. He based it on initial rental of $120,000 per annum plus outgoings, 
noted that the first six months were rent free, and allowed for rental 
escalation. This followed: 

  
 I consider a capitalisation rate for this area would be in the order of 

10% given the fact that the property is new and has a significant 
level of Owners fixtures in fittings, and the benefit of taxation 
depreciation allowances. 

  
 Gross Rental  Year 1   $120,000 

Year 2   $126,000 
Year 3   $132,300 
Year 4   $138,915 
Year 5   $145,860.75 

 
Total Rent – Initial Lease Period  $660,075.75 
 
Average Annual Rental    $132,615.15 

  
 Capitalised @ 10%    $1,326,152 

 
Less Rent Free Period   $    60,000 
Less Lessors expenses to modify $    35,000 (est) 
Less Landlords share of outgoings $     5,000 (est) 
 - rent free period 
 
NET VALUE     $1,226,152 
 
ADOPT     $1,225,000 

  
 
10.20 

The next valuation was provided by O’Connor to Blackburne and Dixon Pty 
Ltd. It is dated 7 April 1998. It was based upon a new lease between Pieros 
Corporation and Castlecity Pty Ltd, a Tilli company, which according to the 
valuation was for a three-year term at $120,000 per annum plus outgoings. 
On this occasion O’Connor again applied a capitalisation rate of 10% and 
arrived at a valuation of $1,200,000. 

  
 
10.21 

The final valuation by O’Connor is dated 9 November 1998. It followed the 
same approach as that just mentioned, and arrived at the same valuation 
figure of $1,200,000. 
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 REFINANCING OF LOANS 
 
10.22 

As at early 1998 Pieros Corporation was also the registered proprietor of 
land being Lot 100 Mill Point Road South Perth. It was subject to a 
$1,030,000 first mortgage investment loan, brokered through Blackburne 
and Dixon Pty Ltd, which loan had expired in December 1997. Pieros 
Corporation approached Clifton Partners Finance through Murray Martin of 
Westminster Finance seeking loan funds to discharge that mortgage and pay 
for the adjoining land. Clifton Partners’ response was that the Tilli 
companies must reduce their debt with Clifton Partners, which included 
loans secured over the Old Valencia site at Caversham, certain land at 
Kewdale, and the Coolbellup property. In the result Blackburne and Dixon 
clients became lenders secured against the Coolbellup property, and Clifton 
Partners clients became lenders secured against the South Perth property. 
This switch was to the advantage of neither set of lenders. As to the 
Caversham and South Perth projects, see Chapters 11 and 13 respectively. 

  
 
10.23 

Blackburne and Dixon began raising funds during April. For example, a letter 
was sent to L M Hilliar seeking $50,000 towards a contributory mortgage of 
$720,000 commencing on 30 April 1998, at an interest rate of 9.35%. That 
letter was dated 15 April 1998. It contained brief particulars concerning 
Pieros Corporation, and also Castlecity Pty Ltd and each of the two men, 
father and son, all of whom were to be guarantors. The proposal also said: 

  
 Lot 2 is a free standing building erected in late 1997, constructed of 

brick walls with a metal roof. The building has a floor area of 431m2 
and is equipped as a restaurant and fast food outlet. E Vita Italian 
Restaurant and Pizzeria commenced operations in March and has a 
five year lease with initial rental of $120,000.00 pa. 

  
 The restaurant and take away pizza operation is well suited to the 

location. Coolbellup shopping centre and the adjoining tavern is the 
community centre for the working class suburb with a high 
percentage of housing commission properties. 

  
 The property was valued by valuer Ron O’Connor on 7/4/98 at 

$1,200,00.00. The proposed loan represents 60% of valuation. 
  
 Loan funds are required to payout an existing mortgage and provide 

six months interest which will be held in our trust account and paid 
direct to mortgagees each month. 
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 Pieros Corporation Pty Ltd will place the property on the market late 

1998 when the restaurant is fully established and trading profitably. 
They expect to sell to an investor or the lessee. 

  
 
10.24 

The money was raised. At settlement on 14 May 1998 the amount received 
was disbursed as follows: 

  
 To Blackburne and Dixon for costs and brokerage  $  18,240.50 

To be held in Trust for six months interest  $  33,660.00 
Clifton Partners second mortgage   $120,000.00 
Jupemaan Pty Ltd – first mortgage   $365,000.00 
Clifton Partners interest, discharge costs and early  
re-payment penalty     $    9,417.26 
Balance to trust account     $173,682.74 

         $720,000.00 
  
 Out of the sum of $173,682.74, $50,570 was paid to Westminster Finance,  

with the balance going to Pieros Corporation. It was used to pay a tax 
liability of $115,000.  

  
 
10.25 

About 20 lenders were involved in the $720,000 advance. Within six 
months, in November 1998, interest ceased to be paid. The principal fell due 
in April 1999, and was not paid. The loan remains outstanding, and interest 
continues to accrue. Pieros Corporation entered into a deed of company 
arrangement, with Paul Chadwick as the administrator, on 20 November 
2000. The Coolbellup Food Hall presently sits empty. Lenders will no doubt 
recover some of their money, but certainly will lose much of it. 

  
 JOSEPH TILLI AND O’CONNOR 
 
10.26 

Peter Tilli and his son Joseph Tilli were the directors of Pieros Corporation at 
the relevant time. It was submitted by counsel assisting that I should 
conclude that each was aware of the other’s communications with 
Blackburne and Dixon and with O’Connor. They may well have been, but I 
am not prepared to so conclude when it comes to the serious matter of 
making a finding of improper conduct. 

  
 
10.27 

On 19 February 1996 Joseph Tilli sent a fax to O’Connor. It referred to the 
proposed food hall, attached plans, and said, “We are looking for a 
Completed Building Value of 597,000”. Some details of anticipated leases 
followed. J Tilli then requested a valuation be done ASAP. O’Connor’s 
valuation of the next day came out at $600,000. 

  
 
10.28 

In theory valuers do their work in a manner which is objective and 
dispassionate. They do not seek to please their clients in terms of valuation 
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outcome, and are not prepared to be influenced by those clients. That is the 
ideal, and it is attainable. If valuers do the bidding of their clients, then they 
lose all objectivity, and their reports are valueless. It follows that clients 
must not seek to dictate outcome, as Joseph Tilli did in this instance. His 
conduct was improper. 

  
 
10.29 

Something similar happened two years later, by which time the food hall 
had been built, but was struggling. It will be recollected that Dimasi had 
signed a lease at $120,000 per annum plus outgoings with the first six 
months rent free, but had moved on without paying any rent. On 3 April 
1998 Joseph Tilli sent O’Connor a fax in these terms: 

  
 Further to our discussion this morning in regards to the tenancy 

details for Coolbellup, please note that Castlecity Pty Ltd has entered 
into a lease agreement with Pieros Corporation Pty Ltd for the lease 
of the Italian Restaurant, now called “Vita Italian Restaurant & 
Pizzeria”. 

  
 It is a standard lease with Castlecity Pty Ltd, which has extensive 

property assets, and the lease is at $120,000 per annum, fixed for 
five years with a five year option. There is no rent free period and the 
tenant is responsible for all outgoings. 

  
 On this basis we believe a 10% capitalisation rate is applicable for the 

valuation. 
  
 Please organise the valuation for me this afternoon and thank you 

always for your immediate response, which is much appreciated. 
  
 
10.30 

If a 10% capitalisation rate is applied to an annual rental of $120,000, the 
property is worth $1,200,000. That is the approach that O’Connor took, and 
the result he arrived at, in his valuation dated 7 April. The only real surprise 
is that it was not provided on 3 April, as Tilli had requested. For some 
reason the term of the lease stated in the valuation was three years, but 
nothing really turns on that. It was improper of Joseph Tilli to have 
suggested this valuation outcome to O’Connor, particularly as it was based 
upon a lease between two closely related companies, and the annual rental 
could not be looked upon as sustainable. It is of course obvious that the 
lease agreement had no significance at all unless rent could be and was paid 
under it. That depended upon an operator being found who could run a 
restaurant business so successfully that rent of $10,000 per month was 
paid. That did not happen.  
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10.31 

The next step in the story is even more extraordinary. Joseph Tilli sent 
O’Connor a fax, which is undated but probably went in early November 
1998. So far as is relevant, it read: 

  
 Please update valuation on Coolbellup just change pages attached 

thank you. 
  
 
 

The attached pages from O’Connor’s 7 April valuation showed changes, 
including Pieros Corporation Pty Ltd in lieu of Castlecity Pty Ltd as the 
lessee, with a lease term of three years and two options of three years 
each. Naturally O’Connor obliged. His 9 November 1998 valuation contained 
the changes as dictated by J Tilli, word for word. Hence on the face of the 
valuation, Pieros Corporation was both lessor and lessee, which is ludicrous, 
indeed impossible. And a change dictated by Joseph Tilli and made by 
O’Connor led to this being included: 

  
 The property has provided tables and chairs for the dining area and 

other fixtures and fittings. 
  
 
 

This is to my mind meaningless. The earlier version said the landlord had 
provided these tables and chairs, which makes sense. How can a property 
provide chairs and tables? In any event, the conduct of Joseph Tilli in telling 
his chosen valuer how to write this valuation report was improper. 

  
 
10.32 

O’Connor’s conduct in relation to preparation of the Coolbellup Food Hall 
valuations, apart from the first of them, was improper. That general 
statement is justified by the following particulars: 

  
 

�� In the second and third of the valuations based on lease income to be 
derived from the premises used as a food hall, he failed to make any 
allowance for letting-up periods, the vacancy factor, or the relatively 
high risk involved in a food hall, and he used inappropriately high 
capitalisation rates. 

 
�� In the next three valuations, based on use of the premises as a 

restaurant, O’Connor failed to give due weight to the rent-free period 
enjoyed by Dimasi, ignored the fact that the other leases were 
between closely related companies, and arrived at inappropriately high 
valuation figures. 

 
�� In his valuation of 9 November 1998, O’Connor simply made 

adjustments as requested by his client, rather than exercising his own 
judgment as to how the valuation should be expressed. 
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 More could be said, but there is really no point. O’Connor did the bidding of 

his clients. The valuations he produced, with the possible exception of the 
first of them, were too high, and increasingly so. The contrast between his 
work and that of Lewis, the Stanton Hillier Parker valuer, is striking. 

  
 OTHER CONDUCT 
 
 
10.33 

In April 1998 Blackburne and Dixon sent out letters seeking contributions to 
the pooled first mortgage in the sum of $720,000 to be secured against the 
Coolbellup Shopping Centre. The letters included what follows: 

  
 BORROWER 

Pieros Corporation Pty Ltd, of 201 Sevenoaks Street, Queens Park. 
The directors of the company are, Mr Peter Tilli and his son, Joseph 
Tilli. They are builders, plumbers and property developers. 

 The directors of the company and Castle City Pty Ltd (another family 
company) will join in the mortgage as guarantors. Pieros Corporation 
Pty Ltd have net assets of $359,846.00; Castle City Pty Ltd have net 
assets of $2,006,904.00; Peter Tilli net assets of $567,000.00 and 
Joseph Tilli net assets of $245,000.00. 

  
 
 

That information regarding the Tilli companies was based on financial 
statements prepared by Domenico Bianchi of Fremantle Accounting 
Services, who did work for the Tilli family and their companies. The figures 
were in turn based upon information given to Bianchi by Peter and Joseph 
Tilli. The figures as to the net assets of Pieros Corporation and Castlecity 
were misleading. In each case they were based upon an asset revaluation 
reserve, which is an accounting concept capable of abuse. Bianchi agreed 
that the asset revaluation reserve in the financial statements of Pieros 
Corporation and Castlecity was shown by subsequent events to have been 
on over-optimistic estimate. He also agreed that the net assets of Castlecity 
consisted entirely of the asset revaluation reserve. The conduct of Peter Tilli 
and the conduct of Joseph Tilli, in causing misleading figures to be provided 
to Blackburne and Dixon and through them to mortgagees, was improper. 

  
 
10.34 

I turn now to Kim Clifton. His firm was responsible for mortgage advances of 
$365,000 and $120,000 in October 1996 and April 1997 respectively. 
Lenders were told their advances would be registered against the title to the 
Coolbellup land. That did not happen in a timely manner. Specifically, 
$120,000 was advanced by R and L Porter Pty Ltd on 9 April 1997, but the 
mortgage in the name of Clifton Partners Finance was not registered until 
27 November 1997, and the lender was unsecured until then. Further, a 
declaration of trust in favour of R and L Porter which bears the date 9 April 
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1997 refers to mortgage G647601. That number was not given to the 
mortgage until it was registered. It must follow that the declaration of trust 
was back-dated by well over seven months. 

  
 
10.35 

It appears that the $120,000 was repaid to R and L Porter in about July 
1997 and replaced with a loan in the same amount by Venpeak Pty Ltd. The 
date of advance by that company was 25 July 1997. There is again a 
declaration of trust, this time in favour of Venpeak and dated 29 July 1997. 
However, it again refers to mortgage G647601, and hence it must have 
been back-dated to the extent of several months. During that period 
Venpeak’s interest was not registered against the title, and accordingly it 
was not secured. Clifton had responsibility for these matters, and his 
conduct was in all the circumstances improper. 

  
 
10.36 

The final individual whose conduct arises for consideration is Ken O’Brien of 
Blackburne and Dixon. He had arranged several previous loans for the Tilli 
family and associated companies. In this instance he did not do enough to 
protect the interests of mortgagees. 

  
 
10.37 

O’Brien was responsible for the contents of the letter which went to 
prospective lenders in April 1998. Amongst other things (see 10.23 above), 
it said that the property was valued at $1,200,000, and that the proposed 
loan represented 60% of valuation. What he did not tell lenders, and should 
have, is that the valuation was based on a capitalisation of net annual rental 
of $120,000 to be paid by Castlecity, an associated Tilli company, as O’Brien 
well knew. Further, if O’Brien had made enquiries he would have found that 
the restaurant was in fact not operating in April 1998, which must have cast 
doubt upon the validity of the valuation. The letter also contained optimistic 
statements as to the net asset position of each of Pieros Corporation and 
Castlecity. The financial statements O’Brien saw made clear that the final 
figures were arrived at by use of the asset revaluation reserve. O’Brien had 
been a bank manager for many years, and must have known that such a 
reserve essentially reflects an estimate by directors of the company as to 
the increase in value of assets. He should not have passed the information 
to lenders, as he did, without further enquiry and explanation. Statements 
in the letter made as to the net assets of Peter Tilli and Joseph Tilli ― 
$567,000 and $245,000 respectively ― were based upon statements of 
assets and liabilities dated 1 February 1997, that is to say 14 months 
previously. Lenders were not told that. O’Brien should have insisted on 
receiving current asset and liability statements. The financial position of 
individuals can change markedly in the course of a year or so, and that may 
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 be especially true of developers. Finally, in the letter lenders were told that 

the loan funds were required to pay out “an existing mortgage and provide 
six months interest” whereas O’Brien knew that the $720,000 would give 
rise to a substantial surplus. 

  
 
10.38 

Putting all these matters together, I conclude and find that O’Brien’s 
conduct in failing to protect the interests of his clients, the lenders, 
amounted to impropriety. 
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CHAPTER 11 
  

VALENCIA, CAVERSHAM 
 

 
11.1 

A piece of land in the Swan Valley was bought in 1998 for $1,250,000, with 
the assistance of a mortgage loan in the same amount brokered through 
Clifton Partners. The vendor was then engaged as builder to develop the 
land. Further loan funds were raised by Clifton Partners to pay for the 
building work, but the amount raised was insufficient for the purpose. 
Simultaneously the developers ― John Manton and Mark Ferris as trustees 
of the Indian Pacific Property Trading Trust ― were raising unsecured funds 
on the basis that contributors would receive a share of the profits. The 
building work was never completed, the loan went into default, and the 
mortgagees entered into possession of the land. They are expected to lose 
between a third and one half of the amounts advanced. Other contributors, 
and unsecured creditors generally, will get nothing. 

  
 THE PROPERTY 
 
11.2 

The Valencia Vineyards in the Swan Valley were largely sold off in about 
1990. What remained was Lot 100 Benara Road Caversham, a two-hectare 
block of land containing the processing, bottling and storage facilities, 
including some original buildings, the earliest of which date back to about 
1890.  

  
 
11.3 

In April 1992, the property was purchased by Castlecity Pty Ltd, a company 
controlled by Peter Tilli, for $1,100,000. Finance for the purchase was 
provided by the Commonwealth Bank. On 22 September 1994 Ron O’Connor 
valued the property at $1,810,000 on the assumption that it was divided 
into eight strata-titled lots. In December 1994 Castlecity approached Clifton 
Partners with a proposal that it re-finance the property to pay out the 
Commonwealth Bank, whose facility had expired. There was a fire at the 
property in February 1995, which destroyed many of the original buildings. 
An insurance claim was made and paid out, but the fire markedly reduced 
the value of the property. On 2 May 1995 O’Connor valued it at $865,000. 
Clifton Partners arranged a pooled mortgage in about June 1995 for 
$480,000, and that was increased to $600,000 by December 1997. That 
loan was due to expire on 25 June 1998. 

  
 PURCHASE BY FERRIS AND MANTON 
 
11.4 

In February 1998 John Manton and Mark Ferris, as trustees of the Indian 
Pacific Property Trading Trust, entered into a contract to purchase the 
property from Castlecity Pty Ltd for $1,250,000. The contract was subject to 
the simultaneous settlement of a purchase by Castlecity Pty Ltd of units 1 
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and 2, 1 Waterside Drive, Dudley Park, Mandurah. These units were being 
purchased from Lawrence Ferris and Douglas Hill, as trustees for the 2000 
Joint Venture Unit Trust, for $195,000 each. The two Waterside Drive units 
were the subject of mortgages for $126,000 and $130,000 respectively, and 
it was agreed that Castlecity would assume responsibility for those 
mortgages. Accordingly a balance of $134,000 was due to the vendor. That 
sum was contributed to the Valencia project by means of an undated joint 
venture agreement between the 2000 Joint Venture Trust and the Indian 
Pacific Trust. 

  
 
11.5 

Finance for the purchase was provided through Clifton Partners, in the sum 
of $1,250,000. Clifton Partners Finance Pty Ltd became the mortgagee. 
Later documents indicate that the monies were advanced by 15 lenders. 
Because the Waterside Drive properties were being traded, the entire 
amount raised was not required to settle the Caversham land purchase. The 
settlement statement shows that an excess of $229,511 was paid out to the 
Indian Pacific Trust at settlement.  

  
 THE BUILDING CONTRACT 
 
11.6 

There was a provision of the contract of sale for the land which later 
assumed importance. By condition 6, the vendor reserved “the right to 
negotiate for the building contract to improve the property as per approvals, 
with the Purchaser.”  The vendor was formally Castlecity Pty Ltd, but in 
effect Peter Tilli. 

  
 
11.7 

Each of the parties involved in the transaction sought to persuade me that 
Tilli was not guaranteed the building contract. Those parties were Laurie 
Ferris, the driving force behind the Ferris and Manton group of companies 
and trusts, his “partner” Manton, his brother Mark Ferris, and Tilli himself. 
What is certain is that no competitive tendering process was entered into, 
that no other builder in fact provided a price, and P Tilli Developments was 
contracted to complete the building works at a cost of $3,145,750. That was 
for construction of all but the chalets, which are about to be mentioned. 

  
 VALUATIONS, LOAN 
 
11.8 

At that stage it was proposed that the land when developed would be 
divided into four strata-title lots. Ron O’Connor provided Manton and Ferris 
with four valuations, one for each of the proposed lots, on 30 June 1998. 
Each contained the same generic description as follows: 

  
 Approval has been given by the local authority for the property to be 

developed for Chalets and convention centre. Part of this 
development involves the conversion of some old buildings into 
tourist chalets, construction of a Function Centre, relocation of some 
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existing tenancies into a new commercial centre as well as 
establishing new tenancies, with the overall aim to develop the 
property into a vibrant tourist location. 

  
 
11.9 

What follows is taken directly from the valuation. 
  
 PROPOSED LOT 1.

This area consists of the main old Distillery Building part of which has been partially
destroyed by a fire. It is proposed to develop this portion as follows;

Convention/Function Centre

This development entails the construction of Convention/Function centre. This will be
located in the portion of the Distillery which is fire affected.

This facility will have a large "hall" area with provision to be divided into 3 separate
function areas to cater for various sized functions. A foyer, office, kitchen, bar, cool
room and toilet areas are also included.

This area will be constructed in such a way as to retain the character of the overall
complex and the area generally.

It is expected that this area will be leased at an annual rental of $150,000.

Other facilities

The balance of the Distillery building will be upgraded and converted for a number of
uses. These include the existing Marketing group located on the site - Chambers &
Rowe, who will lease part of this space, at an annual rental of $15,000. Other space will
be occupied by the Fortune Brewing Company to create a “Boutique” Micro Brewery,
and the Eastern Region Business Enterprise and Arts Centre are considering use of part
of the area for a Business Centre. The rental for the balance of this area is proposed at
$50,000 per annum.

  
 
11.10 

The proposed Lot 2 was described as “old character weatherboard and iron 
cottage”, located at the front of the distillery building, with surrounding land 
area of about 1090 m2. According to the valuation, the building was then 
leased at the rate of $9,600 per annum, and used as souvenir shop. The 
stated proposal was to lease part of the surplus land for arts and crafts 
uses, the anticipated income being about an additional $5,000 per annum. 

  
 
11.11 

The proposed Lot 3 was a restaurant, located in front of the distillery 
building, “currently leased at a rate of $10,400 per annum”.  
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11.12 

The final valuation was of the proposed Lot 4, and again the following 
description is taken directly from the valuation: 

  
 PROPOSED LOT 4

This area consists of the Balance of the land (ex common areas) upon which will be
constructed the Chalets and other tourist facilities.

Chalets

This ambitious project sees the conversion of the existing Office/Warehouse building
into a major accommodation facility.

It is planned to create 36 two storey accommodation units with a mix of single and
double bedrooms, within the existing framework of the building. Plus a further 28
motel style chalets are also proposed to be developed on vacant land adjacent to the
existing building.

Further, the existing office area will be converted into an entertainment and
Gymnasium area. plus provide off-ice facilities for the complex.

The typical layout of the units (as per the attached plans) is master suite with built in
robe, bathroom, kitchen/meals area to the ground level, while the Mezzanine level
bedroom/living room, with a void to the front of the unit. There are 20 of these units
proposed.

The single room layout will be more motel style with master suite with master suite top
the ground level; and a sitting room to the upper level. There are 16 of these units.

The central area of the building will accommodate a recreation area with swimming
pool, palm trees and a landscaped leisure area.

Expressions of interest from a suitably qualified accommodation chain (Hospitality
Inns) has been received for the management and running of this facility

It is proposed to Strata titles the individual units and to offer them for sale with a
management agreement in place. In addition the common areas and administration area
will form another strata unit under the strata title.

The Weighbridge building and adjoining land is to be developed into a children's
playground area and tearooms.

Other areas around the rear and western perimeter of the land will be developed for
future tourist activities (approximately 3600 m2)

  
 
11.13 

O’Connor adopted a capitalisation rate of 9.5%, which was applied to his 
estimate of anticipated rental receipts. That was a far too generous rate for 
a fire-affected property, which was yet to be built on, and which involved an 
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unproven concept ― chalets associated with a convention centre. If 
conventions were not run, then the chalets might well be little utilised. 
Development and marketing of the complex was a considerable challenge, 
but the valuation reflected none of this. The figures arrived at were: 
 

Lot 1    $2,225,000 
Lot 2    $   152,500 
Lot 3    $   110,000 
Lot 4    $6,670,000 
 
Totalling:  $9,157,500 

  
 
11.14 

Annette Lawrence and Associates, a firm controlled by Laurie Ferris, and one 
of whose trusts was entitled to its profits, made application for finance to 
Clifton Partners on behalf of the Indian Pacific Trust by letter dated 17 July 
19911. It was written by Paul Cunningham, an impressive witness 
concerning whom more will be said later. The total funds sought were 
$5,156,500. That would have resulted in a loan-to-value ratio of 56% 
against the O’Connor valuation, which was sent with the letter. 

  
 
11.15 

Bill Harmer of Clifton Partners sent the O’Connor valuations to Stanton 
Hillier Parker on 5 October 1998. On 10 December that firm provided an on-
completion valuation in the sum of $6,162,750. The report, prepared by 
Keith Collins and David Liggins of that firm, is detailed, and in that and 
other respects compares most favourably with the O’Connor valuations. 

  
 
11.16 

On 23 December Clifton Partners offered to lend the Indian Pacific Property 
Trading Trust $4,350,000 against the security of the Caversham property. 
That represented a loan ratio of just over 70% against the valuation just 
mentioned. The loan was for one year at a rate of 10.5% per annum. The 
purpose of the loan was said to be: 

  
 Building Contract (Approv)  $3,200,000 

Interest Provision    $   456,750 
Borrowing Costs (Est)   $     87,415 
Payout existing loan   $1,250,000 
Sub-total     $4,994,115 
Amount of loan    $4,350,000 
(See special conditions)   $   644,115 

  
 
11.17 

The offer was subject to payment of brokerage to Clifton Partners of 
$55,000. The special conditions included these: 
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 Borrowers acknowledge that Clifton Partners Finance will receive the 
interest earned on funds retained in Cash Management is for interest 
and construction purposes as brokerage in addition to the initial 
amount of brokerage being charged. 

  
 Borrower to provide adequate evidence from builder prior to 

settlement that they will complete construction as per plans after 
funds from Clifton Partners have been exhausted and that borrower 
will provide security to secure the builders position if the builder is 
required to fund the completion. 

  
 First Mortgagees will consent to the registration of a Second Mortgage 

by the Builder if required to secure their position. 
  
 
11.18 

The second of these conditions related to the deficiency of $644,115 in 
monies required to fund the building programme. That was of crucial 
importance. The value against which lenders were advancing their capital 
could only be realised if completion was achieved. Even then, as indicated 
earlier, active marketing was required. However well that was done, success 
was not assured. A ”Builder’s Side Deed” was executed by Manton and M 
Ferris as developers, Pieros Corporation Pty Ltd as builder and Westralian 
Capital Holdings Pty Ltd as mortgagee (although there were in fact many 
other mortgagees) on 9 February 1999. Its apparent purpose was to ensure 
that the builder would complete the development even after the loan funds 
ran out. It was not effective to achieve that purpose. Indeed it provided 
lenders with practically no protection. 

  
 
11.19 

On the same date a new mortgage was registered. Westralian Capital 
Holdings was shown as contributing $2,800,000 of the principal sum, 
although it had not at that time put up any money. The amount advanced 
as at the settlement date was $1,850,000, much of which Clifton Partners 
raised by rolling over lenders from the earlier $1,250,000 contributory loan. 
Further funds were raised as the building work proceeded, and on 
29 September 1999 and 7 December 1999 transfers of part of the benefit of 
the mortgage from Westralian Capital Holdings to new investors were 
registered. They related to further funds in the sums of $1,366,000 and 
$365,000 respectively. 

  
 JOINT VENTURE AGREEMENTS 
 
11.20 

In parallel with the mortgage loan, the developer raised monies by means of 
joint venture agreements. While some of the relevant documents are 
undated, several bear dates in the range from July to September 1998. The 
total amount raised is not perfectly clear, but it was not less than 
$1,057,281. That appears from an investment ledger kept by the Ferris and 
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Manton group. One of the joint venture agreements was between Manton 
and M Ferris as trustees for the Indian Pacific Property Trading Trust as 
owner and David and Tracey Carruthers as trustees for The D and T 
Carruthers Superannuation Fund, described in the agreement as the “Joint 
Venturer”. The operative part of the agreement is short and sharp, and set 
out below: 

  
 IT IS HEREBY AGREED that the Owner will make available to the Joint Venturer an

interest in the development known as Lot 100 Benara Road, CAVERSHAM, Tourist
Chalet Development.

1. Joint Venturer to contribute TWENTY FIVE THOUSAND DOLLARS ONLY
($25,000).

2. The return on the consideration to Joint Venturer to be 1.5 1% of the net profit.
The net profit will be the amount advised by Chartered Accountants, Bourne
Griffiths on completion of project.

3. The return of the consideration and the proceeds of the development can be paid
at the owner's discretion in cash, or by way of property, or both, at the expiration
of the Joint Venture, which will be paid 14 days after sale and settlement of all
units.

4. In the event of the Joint Venturer withdrawing prior to the expiration of the
contract, a minimum of 90 days notice in writing is required to be given by the
Joint Venturer to the Owner. The owner is not obligated to repay any of the
profits to the Joint Venturer.

5. Joint Venturer agrees to owner using the consideration at his will.

6. Time frame 12 to 24 months.
  
 
11.21 

The agreement has certain notable features. The first is that the people 
contributing money received no security. They would get their money back, 
plus a share of profits, if the project succeeded. That would rank behind all 
secured creditors if it failed, or even if it was just marginally successful, in 
which event return of capital but nothing more could be hoped for. Next, the 
Trust was entitled to use contributions as it saw fit, and that was done. The 
money was not spent at Caversham. Indeed no chalets were ever started. 
The Indian Pacific Trust received the money and used it wherever needed, 
chiefly by lending it to other parts of the Ferris and Manton group, of course 
on an unsecured basis. 

  
 
11.22 

Another feature is the profit share rate. An investment of $25,000 entitled 
the D and T Carruthers Superannuation Fund to 1.51% of the profits to be 
derived from the chalet development at Caversham. On that basis, 100% of 
profit would be $1,655,629.14. Nobody could explain to me how the sums 
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were done. The notional profit figure derived from the joint venture 
agreements did not seem to be related to any known anticipated return 
from the chalet development. However, the joint venture agreements all 
seemed to be based on much the same notional profit figure. Numerate 
readers can ascertain for themselves if this is so by calculating from another 
agreement, in which John and Wendy Manton were joint venturers, and 
whereby they obtained a right to 11.5% of the net profits for a contribution 
of $190,000. 

  
 
11.23 

There is a final, and most important, point. It is that those who entered into 
joint venture agreements may have become exposed to creditors of the 
chalet development proposal, to the full extent of their assets. I say that 
because in law a joint venture is a partnership, confined to a particular 
project. Those who want to limit their liability can do so in various ways, 
most obviously through the mechanism of a limited company. But under the 
Partnership Act 1895 every partner is fully liable for partnership debts. If 
the question arose before a court, it would “have regard to the true contract 
and intention of the parties as appearing from the whole facts of the case” 
Act, s7(2). Of course, the Commission is not a court, and does not 
pronounce judgments which affect rights as between legal parties. However, 
the prospect that the joint venturers were the subject of unlimited liability 
with respect to the activity to which they contributed funds, is a chilling one. 
Some of the joint venture funds came from very close associates of the 
Ferris and Manton group, but other monies did not. The faith reposed in the 
group by the people in the latter class is frightening. It seems very likely 
that such people did not take legal advice before signing up and paying over 
their money. In the result they have lost their contributions, but so far as is 
known none of them have been sued. 

  
 UP-FRONT FEES 
 
11.24 

A very disproportionate amount of the loan funds advanced went on fees. As 
has been mentioned, Clifton Partners paid themselves brokerage of 
$55,000, plus interest on such monies as were held pending payments to 
P Tilli Developments. Of even greater significance were project management 
fees, charged by Annette Lawrence and Associates. 

  
 
11.25 

Paul Cunningham was the only full time employee of that firm. He was not 
an experienced project manager, although he seems to have applied himself 
well. He did not work exclusively on the Valencia project. During the time 
the building works were under way he was paid in the order of $35,000-
$40,000 per annum, and had the use of an old car for private as well as 
business  purposes. Laurie  Ferris  also  made  a  contribution to the project 
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 management work, but he had many other projects which were of interest 

to him. As he was ready to concede in evidence, Ferris was basically a deal-
maker: it is doing deals that gives him happiness in life. 

  
 
11.26 

In these circumstances, it is simply staggering that project management 
fees of $270,000 should have been agreed, and very largely paid. Although 
the building work was only about half done, more than $258,000 was paid 
to Annette Lawrence and Associates by the time the project collapsed. This 
was a grossly excessive amount. Not surprisingly there was no competitive 
tendering process for project management. To all intents and purposes 
Laurie Ferris arranged to take what he wanted. 

  
 FAILURE OF INVESTMENT 
 
11.27 

Building work started in the first half of 1999,and stopped in about January 
of the following year. By that time a total of $1,240,845 had been paid to 
the builder. The work was about half done. As stated earlier, the builder was 
P Tilli Developments, and Tilli had been vendor of the land. The estimated 
value of the property in its uncompleted state was assessed at $2,150,000 
by David Liggins of Stanton Hillier Parker on 13 July 2000. The developers 
sought an extension of the mortgage, but by this time, large doubts had 
arisen as to the ability of them and the builder to complete the project. Not 
enough money had been raised in the first place, and in my view, the 
project’s viability was always dubious. A notice of default issued in May 
2000, and the mortgagees subsequently entered into possession. They are 
expected to lose up to half of the amounts they respectively advanced. 

  
 
11.28 

Just how grim the position was shortly after the notice of default was issued 
is illustrated by an internal handwritten memorandum taken from the Clifton 
Partners’ file, which read: 

  
 Andrew/Kim       14/7/00 
  
 re: Indian Pacific 
  
 Valuation from David Liggins has been received. 
  
 This would appear to be a two bob each way Valuation. It would be 

difficult to take to the investors and/or a builder developer. 
  
 At the moment we have; 
  
 Debt  $3.239M – Value $2.15M 
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 Cost to complete 34 Chalets - $1.88M 
    Plus debt     3.239M 
     5.119M 
  
 This is just covered by best case scenario value of $5.330M (on 

completion) 
  
 Mid case scenario value  $4.885M - Deficit $234K 
  
 Worst case scenario value $4.244 - Deficit $875K 
  
 This is without interest and costs. 
  
 I consider we have a major problem here. 
  
 We are meeting with Manton & Ferris (2) on Tuesday. I don’t know 

what they will have to offer (probably nothing in reality) however we 
need to consider anything. Bill says they have been looking for a 
developer to come in. We will see. 

  
 I think we need to consider calling a meeting of all Investors (similar 

to Rylestone). However we must have a clearer strategy. In particular 
a Project Manager/Property Consultant should give us an expert 
opinion on whether to proceed or sell as is. 

  
 Investors are getting restless because of perceived inactivity 

(particularly since our letter of 1/6). 
  
 Can we please have a meeting on this! 
  
 
11.29 

The position did not improve thereafter. When I visited the land in 
September 2001, it was apparent to me that the developers had tried to 
make a silk purse out of a pig’s posterior. I was reminded by developers and 
others during the course of the hearing that hindsight is a wonderful thing, 
and so it is. No doubt a capitalist economy needs entrepreneurs, who must 
have vision. But it seems to me that this project was an improbable dream 
from the outset. 

  
 WHAT WENT WRONG? 
 
11.30 

The total amount lost on the Valencia project by secured and other creditors 
will be more than $2,000,000. That money was lost quickly ― in a period of 
less than two years. How did this happen?  
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11.31 

While O’Connor’s on-completion valuation of more than $9,000,000 was 
unrealistically high, on this occasion it did not lead to losses, simply because 
it was not relied upon. The Stanton Hillier Parker valuation, of a little over 
$6,000,000, was relied upon. But it was also an on-completion valuation, 
and did not examine feasibility. Not enough money was raised to complete 
the project. The plain fact is that not enough money could be raised against 
the valuation. And with development loans, large losses are very likely 
unless the project can be, and is, completed and sold. This project was 
never completed, and there must be doubt as to whether it would have 
traded successfully, and whether it could have been sold in any event. 
Putting the matter simply, the project was not completed because 
insufficient funds were secured for the purpose. The losses were large 
because half-completed projects have little market appeal. 

  
 
11.32 

An important consideration was that the mortgage funds were borrowed for 
an insufficiently long time. A loan period of a year was much too short. With 
development loans, the loan period should always be for a period beyond 
the estimated project completion time, with a margin for safety. To have a 
chance of being completed, this project would have needed a two-year loan 
of about $650,000 more than Clifton Partners pledged itself to procure. With 
no such leeway, what really should have happened is that the project not 
proceed, at least not in the very ambitious form it did. 

  
 
11.33 

Secured lenders were not adequately protected. In particular, the builder 
was not obliged to complete construction after funds ran out, and naturally 
decided not to press on. It also has to be said that the upfront fees were 
high, and the insiders ― notably Clifton Partners in relation to brokerage, 
and Annette Lawrence and Associates (Laurie Ferris) in relation to project 
management fees ― received payment in full. They were advantaged, 
relative to secured creditors. 

  
 THE $50,000 CONSULTANCY 
 
11.34 

The building contract was between P Tilli Constructions and the Indian 
Pacific Property Trading Trust. There were of course legitimate consultants, 
for example, quantity surveyors. I have commented upon the project 
management fees, which were excessive, but that was a matter between 
the project manager (Annette Lawrence and Associates) and the developer, 
and did not involve Tilli. However, it emerged at the hearing that Tilli had 
paid $50,000 to Annette Lawrence and Associates. When asked what that 
firm did for the money, Tilli said that he ― Tilli meant Laurie Ferris ― “acted 
as a - - as a - - capacity of consultant.” 

  
 
11.35 

When asked what was done, Tilli said: 
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 He, suppose, done all the - - the negotiation for the - - on the 

building, on - - on the building plans, and - - 
  
 Negotiations with who?  Between - -?---With us. 
  
 
11.36 

On the basis of that answer, Tilli paid Ferris a $50,000 fee for Ferris to 
negotiate with Tilli. The proposition is ludicrous. Tilli was asked whether the 
work done was worth the money. His response was equivocal. When asked 
whether the $50,000 fee was negotiated with Laurie Ferris, Tilli said: 

  
 Well, I did ask Laurie Ferris to do some work for me on consultancy 

basis on different plans and so forth, and of course he said, “Well, for 
consultancy you pay for it”. 

  
 Fifty thousand dollars is an awful lot of money to pay for a 

consultancy?---Yes. But, as I say, all depends how big the job is and - 
- that wasn’t the only job. I think it was work on one, two, three 
other jobs which didn’t eventuate. 

  
 
11.37 

Tilli was then asked whether this was “part of the negotiations for the 
building contract?”, and he replied “Portion; yes”: 

  
 A portion. That he would give you the building contract, and you 

would enter into a consultancy agreement with Annette Lawrence and 
Associates to pay $50,000?---Well, it wasn’t as clear-cut as that, that 
they would give me - - 

  
 I’m sure it wasn’t?--- - - the building contract. I wish it was, but it 

was harder than that. It was - - we had to negotiate because there 
was a few things we didn’t agree with, but that was one of the 
consultant’s fees. 

  
 But after negotiating for a period of time that’s what it came down 

to?---Yes. 
  
 You would get the building contract, you would employ Annette 

Lawrence and Associates as project consultants and pay them 
$50,000?---Well, as I say, he was working on two or three other 
projects for us also. 

  
 COMMISSIONER:  Yes. I’ve heard that, Mr Tilli. You’ve said that, I 

think, four times now. The question that counsel asks you is:  as part 
of the negotiations for the building contact was it agreed between 
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Laurie Ferris and you that your company would get the building 
contract, and your company would engage the services of Annette 
Lawrence and Associates, for the $50,000 fee to do certain 
consultancy work?---Yes. 

  
 
11.38 

When Cunningham gave evidence he said that he became aware of an 
arrangement between Tilli and Ferris that Tilli would pay project consultancy 
fees to Annette Lawrence and Associates. He was not told what the fees 
were for, but simply to invoice Peter Tilli $10,000 a month, which he did. 

  
 What, if any, work did you do relative to those invoices?---Well, not - 

- none that I’m aware of, because I’ve no idea what the arrangement 
was, to be honest. 

  
 All right. None that you’re aware of?---Correct. 
  
 
11.39 

When Laurie Ferris gave evidence, he said he “had an arrangement with 
Peter Tilli, but not on Benara Road”. There was no written agreement. Ferris 
said he talked about a $60,000 fee with Tilli, and “the work was over quite a 
period of time, but I didn’t get paid until about the same time as the 
Valencia project was going on”. When shown an invoice from Annette 
Lawrence and Associates dated 27 May, to P Tilli Developments for Valencia 
Cellars which charged $10,000 for “Project Co-ordination Fees for May”, 
Ferris said “I didn’t see these go out but that’s incorrect”. He was then 
referred to an internal document reading as follows: 

  
 Project Co-ordination Fees

JOB NO: 9716

CLIENT: John Charles Manton & Mark Stephen Ferris ATF
The Indian Pacific Property Traders Trust

PROJECT: Valencia Cellars – Lot 100 Benara Road CAVERSHAM

RECEIVED FROM: P.Tilli Developments

Date Amount Date Received Total Received
Invoice #1 12/03/99 $ 10,000.00 15/03/99 $ 10,000.00
Invoice #2 23/03/99 $ 10,000.00 26/03/99 $ 20,000.00
Invoice #3 28/04/99 $ 10,000.00 30/04/99 $ 30,000.00
Invoice #4 27/05/99 $ 10,000.00 28/05/99 $ 40,000.00
Invoice #5 30/06/99 $ 10,000.00 2/07/99 $ 50,000.00
Invoice #6
Total

  
 
 

Ferris said “these were done by the administration department. I haven’t 
signed them, I didn’t see them and what I did with Mr Tilli was real estate 
work outside of Valencia”. He added that Paul Cunningham had done this, 
by which he meant prepared accounts and the above document. 
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11.41 

I conclude and find that Tilli was persuaded by Laurie Ferris to pay a fee of 
$50,000 as the price for obtaining the building contract for the Valencia 
project. This may not have been a secret commission in the strict sense, 
because I am unable to conclude on the evidence that it was completely 
kept from others involved. It is distinctly possible that John Manton and 
Mark Ferris knew, but the agreement and these payments were clearly 
against the interests of present and prospective creditors, including secured 
lenders. The arrangement was of a covert nature, at least against such 
people, and was clearly improper. 

  
 
11.42 

After all the evidence had been heard, counsel assisting prepared a 
statement of possible findings against six individuals. They are dealt with 
below in two groups – first the developers and the builder, and secondly 
those associated with the finance broking. 

  
 FINDINGS – DEVELOPERS AND BUILDER 
 
11.43 

I deal first with Peter Tilli. One way he misconducted himself has just been 
discussed. In agreeing to pay the amount he did for a supposed 
consultancy, which was in fact the price for obtaining the building contract, 
and in making the payments, Tilli acted improperly. 

  
 
11.44 

The other way in which Tilli’s conduct was less than satisfactory relates to 
non-completion of the building contract. All concerned knew that the 
amount being advanced was less than was needed to finish the works. On 
11 January 1999, Tilli wrote to Clifton Partners Finance concerning Lot 100 
Benara Road, Caversham. The letter was marked to the attention of Bill 
Harmer, and read as follows: 

  
 As a result of meetings with our mutual client (Indian Pacific Property 

Traders Trust) we wish to advise you of the following, in order to 
satisfy number 16 condition in the special conditions section of your 
Indicative Letter of Offer of mortgage finance, for the above 
mentioned development. 

  
 P Tilli Developments, the Builder, are aware of the shortfall in funding 

the total cost of the development. We hereby confirm that an 
arrangement to our satisfaction has been entered into with the 
Developer (your Borrower), which will allow this company to complete 
the construction and refurbishment of the commercial buildings, in 
accordance with the building contract, after funds from Clifton 
Partners have been exhausted to the total advance. 

  
 Please call me if any further clarification is required. 
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11.45 

That letter formed part of the mortgage proposal sent by Clifton Partners to 
actual and prospective lenders. Tilli must have known that would happen. 
The letter was calculated, both because it was likely and also in the sense it 
was intended, to satisfy those lenders that the shortfall in funds need not 
cause them concern. While the letter was not an unequivocal undertaking by 
Tilli to complete the works no matter what – indeed it reads as if very 
carefully worded – Tilli must have known it would be so construed. The 
designed mechanism was the builder’s side deed, but the evidence does not 
enable me to conclude that Tilli was responsible for its deficiencies, nor 
whether he acted improperly in providing the letter in the first place. 

  
 
11.46 

As to Mark Ferris, he acted improperly in that he allowed the Indian Pacific 
Property Trading Trust to be used at the will of his brother, thus abrogating 
his duties to that Trust, its beneficiaries and its creditors. This statement, 
and the reasons that follow, are drawn almost entirely from the closing 
submissions of counsel assisting, with which I entirely agree. Mark Ferris 
and John Manton were the trustees of the Trust. Each of them signed the 
joint venture agreements, and the building contract, without exercising 
independent judgment as to what was in the best interest of the Trust. Each 
of them failed to consider whether the building contract was on commercial 
terms, which could have been done by ensuring that an adequate tender 
process was entered into. Each of them allowed the final mortgage to be 
entered into although its term was unduly short, and the Trust would have 
difficulty meeting its obligation to repay the principal at the expiration date. 
Each of them failed to prevent monies being drawn down in the later stages 
when the mortgage was certain to go into default. Mark Ferris abrogated his 
duty as an independent trustee, and permitted the Trust to be used at the 
will of his brother, Laurie Ferris. Amongst other things, this enabled the 
latter to obtain large project management fees to the detriment of the 
mortgagees.  

  
 
11.47 

All of this applies equally to John Manton, the other trustee. He and Laurie 
Ferris looked upon themselves as partners, and Manton permitted his 
partner to utilise the Trust for its own purposes. For all of the reasons stated 
in relation to Mark Ferris, I find Manton behaved improperly by allowing the 
Indian Pacific Trust to be used at the will of Laurie Ferris, thereby 
abrogating his duties to that Trust, its beneficiaries and its creditors. 

  
 
11.48 

Manton authorised the project payments made to the builder. This was done 
by drawing on borrowed funds. He saw the letter which showed a shortfall 
of the nearly $650,000. He knew the term of the loan was only one year. 
Manton said “most of these private mortgages with brokers are - - they only 
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run for a year so they could either re-write them or roll them over for 
another set of fees”. It was put to him that the borrower was required to 
repay, if required, at the expiry of the term: 

  
 I realise that, but once we actually got the project to a certain stage 

there’s no reason why we couldn’t start selling it and reducing the 
mortgage, or whatever. We had - - we had a number of options. 

  
 Yes. But if you had to, if it was - - if you were called upon to do so, 

your legal obligation was being in a position - -?---Yes. 
  
 - - to repay that mortgage at the expiry of the term. Yes?---Yes. 
  
 The fact is that this project did not get to the point where funds could be 

generated so it became self-perpetuating. Manton continued to authorise 
payments although there was no prospect of completion during the term of 
the loan, and indeed the last payment he authorised was after the mortgage 
had expired. He knew the potential value in the project could not be realised 
unless the building work was completed. To continue work was wrong and, 
as the authorising individual, Manton’s conduct was improper. 

  
 
11.49 

Laurie Ferris obtained the $50,000 fee from Tilli, which had the effect of 
boosting the contract price, to the detriment of the Indian Pacific Trust, with 
which Ferris through Annette Lawrence and Associates was in a contractual 
relationship as project manager. The conduct of Ferris in making this 
arrangement, and in receiving the funds through that firm, was improper. 

  
 
11.50 

Admitted into evidence were two letters signed by Les Curry, the principal of 
Century 21 Commercial WA. One of them, addressed to Annette Lawrence 
and Associates, spoke very positively as to the prospects of leasing parts of 
the new Lot 1. The letter was in one respect simply wrong, and otherwise 
gave a misleading impression. The other was to the trustees of the Indian 
Pacific Trust, and appraised the letting and selling prospects for the 
intended chalets in a positive manner. Laurie Ferris agreed that the letters 
were “written by a long-time friend and an employee of an agency of which 
you were the effective controller”, but insisted they were the result of 
Curry’s independent judgment. The letters were used to help in raising 
finance, and to justify valuations. I was urged to find impropriety against 
Ferris in that the letters “gave the intentionally misleading impression that 
there had been an independent assessment of the leases and value of the 
property on which third parties could place reliance”. However that is a 
contention that was not squarely put to Ferris when he was in the witness 
box. It was contained in the final submissions by counsel assisting, to which 
Ferris provided no substantive response – he simple wrote through his 
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solicitor to deny any improper or unlawful conduct. That is understandable, 
because Ferris was facing serious criminal charges. In the end, I cannot feel 
comfortable in making a finding of impropriety against Laurie Ferris in this 
respect, and I decline to do so.  

  
 
11.51 

I do find that Laurie Ferris acted improperly by arranging for excessive 
project management fees to be paid to Annette Lawrence and Associates 
out of borrowed funds, thereby benefiting himself to the prejudice of 
lenders. 

  
 
11.52 

In support of its application for finance, the Indian Pacific Trust provided to 
Clifton Partners a statement of assets and liabilities relating to itself and 
others. The statement for the Trust showed a value of $10,000,000 for 
“Valencia, Benara Road, Caversham”, it being subject to a liability to Clifton 
Partners of $4,200,000. In fact, as at that time ― January 1999 ― the 
project was not worth nearly that much, even if valued as if completed. 
Even O’Connor had valued it at only a little over $9,000,000. Petrina 
Middleton, a bookkeeper, prepared the document. She said she had “never 
seen any of these properties”, which were in the books at cost price. She 
printed out an assets and liabilities statement from the books, and agreed 
that this “earlier version” of the statement showed “an asset figure for 
Valencia of, say, about $1.3 million”. The later version, which was used for 
finance raising purposes, was “a result of direction and correction” by Laurie 
Ferris. The statement was also wrong in that it failed to show liabilities to 
joint venturers well in excess of $1,000,000. I find the statement was false, 
and intended to mislead Clifton Partners and its clients, the lenders, as to 
the true financial position. It was a fraudulent document, and the conduct of 
Laurie Ferris in having it prepared and disseminated was improper. 

  
 FINDINGS – FINANCE BROKERS 
 
11.53 

Bill Harmer worked for Kim Clifton, and had the primary responsibility for 
the loans to the Indian Pacific Trust. Before joining Clifton Partners Finance 
he had worked for 21 years in the banking industry. 

  
 
11.54 

The initial purchase price for the property was $1,250,000, and that is the 
amount of the initial loan brokered by Harmer. It appears that purchasers 
were told that the monies raised would be used to assist in purchase of the 
subject property, whereas in fact, the amount raised covered the entire 
purchase price, and because a land swap was involved a large net sum was 
available following settlement of the purchase. No actual proposal to lenders 
was produced to me, there were no monies lost as a result of the initial 
raising of loan funds, and while the apparent failure to disclose the purchase 
can be criticised, I decline to make a finding of impropriety on the basis of 
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it, or to conclude there was misleading and deceptive conduct contrary to 
s10 of the Fair Trading Act. 

  
 
11.55 

In relation to the later loan of $4,350,000, that full amount was not raised 
and no pre-commitments were sought from lenders. That gave rise to a real 
risk that Clifton Partners would not be able to raise the full amount. In that 
event, the work would be incomplete, the completion value would not be 
realised, and existing mortgagees would be exposed to a high level of risk, 
of which they were not made aware. Further, Harmer approved the drawing 
down of funds in the late stages when he knew the works would not be 
completed before expiration of the mortgage. Another way in which the 
mortgagees were not protected was that the names of mortgagees did not 
appear on the title, in many cases for many months after their funds were 
advanced, and in one case not until after the mortgage period had expired. 
Further, Harmer did not take sufficient steps to protect the mortgagees in 
relation to completion of the work. Specifically, he made no enquiries to 
establish whether Tilli had the financial ability to meet the obligation 
referred to in his letter dated 11 January 1999, and he did not ensure that 
the interests of his clients were protected by the builder’s side deed or 
otherwise. Finally, he paid out funds to meet a final progress payment on 17 
February 2000 after the mortgage had expired, and without the authority of 
the mortgagees. In these various respects, he failed to perform his 
obligation which was to protect the interests of that group, and viewed 
collectively such failures compel a formal finding of improper conduct 
against him. 

  
 
11.56 

Clifton was aware of and complicit in all the matters just stated against 
Harmer. Additionally, he was aware that the purchase involved vendor 
finance of $260,000 or thereabouts which was to be secured by way of a 
second mortgage. Clifton did not advise Harmer or the first mortgagees of 
this fact. Nor did Clifton disclose to his clients, the lenders, the fact that he 
had insisted that Tilli arrange sale of the property in late 1997 because Tilli 
had several existing loans in arrears or in default, and arranged for 
additional interim funds to be advanced to Tilli or his companies when Tilli 
agreed to sell the property. This is a matter which should have been made 
known to the new lenders. Again, Clifton’s conduct must be viewed 
collectively, and I should say in fairness to him he accepted responsibility 
for established shortcomings of his firm. A formal finding of impropriety 
against Clifton is justified and made, on the basis that he did not take 
necessary and careful steps to protect their interests, in all of the particular 
ways mentioned relative to Harmer. 
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CHAPTER 12 
 

PARK VIEW ESTATE, CANNING VALE 
 

 
12.1 

Park View Estate (WA) Ltd was incorporated in order to purchase, develop, 
subdivide and sell 14 ha of land in Canning Vale. Both equity and loan funds 
were raised by the company, the latter through Clifton Partners. As a result 
of delays in obtaining subdivisional approval, and a fall in land prices after 
the first lots came on the market, the project collapsed. An administrator of 
the company was appointed, and it was wound up. The land was then sold. 
The amount received was enough to pay out the mortgagees. As will 
appear, that was a most fortunate outcome, as Clifton Partners had not 
taken appropriate steps to protect their interests. 

  
 PARK VIEW ESTATE (WA) LTD 
 
12.2 

The company was incorporated on 30 October 1996. It lodged a prospectus 
for registration with the Australian Securities Commission on 10 December 
1997. At that time it held options to purchase seven lots of land, and was 
party to a contract to purchase an eighth lot subject to special conditions, 
the total land acquisition cost being $3,679,000. The eight lots were 
situated between Nicholson, Amherst and Birnam Roads, Canning Vale, 
some 14 km south east of Perth. 

  
 
12.3 

The directors were Gerry Hagen, WR Searle and Tony Van Den Dries. The 
first and third of these men derived substantial benefits for their companies 
from involvement in the project. Hagen, the company chairman, through his 
private company Menat Pty Ltd was entitled to project management fees of 
$520,000 plus a substantial incentive fee if the profit from the subdivision 
was sufficiently handsome, together with $2,500 per lot by way of sale 
commission. These fees, ignoring the incentive payment, came to $970,000 
on the basis of a 180 lot subdivision. Van Den Dries was a director of BSD 
Consultants which provided planning and engineering services to Park View 
Estate. 

  
 
12.4 

Mention should also be made of Coopers and Lybrand which, according to 
the prospectus, was entitled to total fees of $380,000 over the term of the 
project, together with $60,000 payable to an associated company. Numbers 
of people associated with that firm, which became PriceWaterhouse 
Coopers, were shareholders in the public company. 

  
 
12.5 

The following is taken from the prospectus: 
  
 Each investor is required to invest in multiples of $50,001, comprising 
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$1 share capital and $50,000 as a promissory note. Interest is 
payable on promissory notes at the rate of 9% per annum, paid 
monthly. 

  
 A projected pre-tax return to investors (based on the assumptions set 

out on page 15) totalling 44%, on total invested funds of $2,800,056 
(comprising 9% interest per annum, payable monthly, and a return 
before tax of 26% payable at the completion of the project). 

  
 The life of the project is estimated to be approximately 28 months, 

providing an investment with a relatively short time frame. 
  
 The property has been secured at the cost of $3,679,000, which is 

comparable with the independent valuation obtained. 
  
 The property is to be subdivided, subject to approval, into 180 lots. 
  
 This land is located approximately 14km to the south east of the 

Perth CBD and its elevation currently provides views of the Darling 
Range. 

  
 The property will be managed and marketed by Menat Pty Ltd, an 

associated company of Hagen Properties. 
  
 Park View Estate (WA) Limited is a single purpose company in that its 

sole objective, as outlined in this prospectus, is to acquire and 
develop the property. After completion of sales the Company will be 
liquidated and the capital returned to the shareholders. 

  
 The development will be conducted to maximise profits. 
  
 
12.6 

The “Key Assumptions”  set out on p15 of the prospectus were as follows: 
  
 1. Development will commence in March 1998 and the project will 

be completed within 28 months of commencement. 
  
 2. Equity and promissory notes total $2.8 million with the balance 

of necessary funds provided from a debt facility, on a fixed 
interest basis of 9% per annum. 

  
 3. Total construction costs of $5,109,000, as estimated by the 

Project Manager. A breakdown of this amount is shown at Table 
1. 



 

Chapter 12 – Park View Estate, Canning Vale  Page 181 

  
 4. The sales of lots is expected to commence within twelve 

months of project commencement. Sales revenue has been 
estimated on average estimated gross selling prices of lots 
(being $80,250 for Stage One and $73,504 for Stage Two), 
after deducting commissions, settlement costs, rebates and 
headwork charges. 

  
 5. There will be no material changes to the nature of the property 

market, nature of competition in the Perth property market and 
the other risk factors as set out below do not occur. 

  
 6. No demand for repayment on promissory notes will be paid 

until November 1999, at which time one half of the note shall 
be repaid. The balance of notes shall be repaid in February 
2000. 

  
 PROGRESS OF PROJECT 
 
12.7 
 

Most of these assumptions were not realised in fact. Development did not 
commence when anticipated, and was greatly prolonged because the 
necessary subdivisional approval did not come through until the end of April 
2000. That meant there was no prospect of the project being completed by 
about July 2000, as was assumed at the outset. The interest rate on 
borrowed funds was 10.35%, not 9% as assumed. Higher interest, payable 
over a longer period, led to increased project costs. There was also a blow-
out in the construction costs, although it was not great. Finally, the rate of 
sales was much lower than had been envisaged, due to a market down turn. 
The number of lots created was less than 180. 

  
 
12.8 

In these circumstances, it is not surprising that the project foundered. Kim 
Wallman was appointed as administrator of the company on 20 September 
2000. His report which went out to creditors with a letter dated 10 October 
2000 contained this: 

  
 The Directors have advised me that the Company had failed due to 

the following reasons: 
 
- delay of approximately 17 months in the town planning 

approval for the subdivision; 
- the Company’s inability to re-finance the project; 
- reduction in land prices in early 2000; 
- additional competition through new subdivisions in the area; 
- an increase in interest rates. 
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 I am of the same opinion as the Directors as to the causes of failure 

of the Company. 
  
 
12.9 

The report disclosed that the company had traded at a loss in each of its 
two years of activity, to the extent of $968,008 and $1,290,260 in the years 
to 30 June 1999 and 2000 respectively. The total of just over $2,250,000 
consumed the great part of the total amounts subscribed and lent by 
shareholders. Their ultimate lack of willingness to put in more funds, 
sensible in all the circumstances, led to Wallman’s appointment, and the 
winding up of the company. 

  
 RAISING THE FINANCE 
 
12.10 

The amount raised by the issue of shares and promissory notes was 
$2,800,056. Although the expiry date on the promissory notes was 3 May 
1999, each holder was required to give an undertaking that no demands for 
repayment would be made until all the land had been sold. Rosamel 
Holdings Pty Ltd, a company controlled by Kim Clifton, applied for and was 
issued two shares, and paid $100,000 for two promissory notes. 

  
 
12.11 

Park View Estate (WA) Ltd retained Clifton Partners Finance to obtain 
development funding for the project. Clifton Partners provided information 
to several financial institutions, and indicative lending terms were provided 
by the National Australia Bank and the Home Building Society. Linton 
Stannard, the Manager Commercial Lending of the latter, commented orally 
on 18 February, according to a contemporaneous note, that promoters 
“didn’t need project to be successful to make money out of it”. The National 
Australia Bank in its indicative offer referred to “Certain costs being 
unusually high and front-end”. 

  
 
12.12 

By letter dated 3 March 1998, Clifton recommended the NAB terms, but only 
if certain pre-sale requirements imposed by that bank could be met. The 
recommended alternative was the raising of funds by Clifton Partners in the 
private market, and that is what happened. Representatives of Clifton 
Partners attended a meeting of shareholders of the company held on 
14 May at which it was noted that the options had to be exercised by 1 July 
and “finance for the project had been approved by Clifton Partners”, which 
had “also agreed to fund the balance of settlement monies due on 1 July 
1998”. 

  
 
12.13 

Clifton Partners wrote to the company on 17 June 1998, offering to raise 
$5,700,000 repayable in 24 months, at an interest rate of 10.35%, subject 
to a registered first mortgage over the eight lots of land and a first ranking 
debenture charge over the assets of the company. The brokerage proposed 
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was at the rate of 1.45%, amounting to $82,650, plus a management fee of 
0.4% payable upon draw-down of funds, amounting to a further $22,800. 

  
 
12.14 

The offer was accepted. Clifton Partners began to raise funds in June. The 
letters soliciting funds referred to a “Combination of cash equity and real 
estate security provided”. It was also advised in the mortgagee proposal 
that: 

  
 The funds raised by the company prospectus is equivalent to 

$2,800,000 which clearly demonstrates the developments capacity to 
fulfil its obligations, as the full amount of $2,800,000 will be 
contributed at settlement of the land purchase prior to any loan funds 
being advanced. 

  
 
12.15 

There was no mention of promissory notes. In truth the $50,000 raised by 
each note comprised loan funds, although of course unsecured and 
therefore ranking behind the amounts to be contributed by mortgagees. 
However, an important factor, of which prospective mortgagees were not 
advised, was that the project had to carry interest costs of 9% per annum 
on the $2,800,000. Simple calculations shows the annual cost to have been 
$252,000, which over the anticipated two-year term of the project clearly 
had the capacity to tip it from the positive to the negative side of the line. It 
is very clear that this information should have been provided to lenders. I 
find it was not. However, no question of impropriety arises. This was mere 
sloppiness. In the event, it did not have detrimental consequences. As was 
put in a closing submission on behalf of Kim Clifton, “when the interest 
payments threatened or started to impact, there came into existence a 
moratorium on interest payment; the interest was to accumulate and be 
paid at the conclusion of the project”.  

  
 PROTECTION OF MORTGAGEES 
 
12.16 

A mortgage to secure $5,700,000 was registered on 1 July 1998, and the 
options were then exercised. The mortgagee was Clifton Partners Finance 
Pty Ltd, not the individual contributors. However, it was stated in the 
mortgage that “The Mortgagee herein acts in its capacity as trustee for 
various Mortgagees”. That mortgage was registered over five of the lots, 
and a similar mortgage was registered against the remaining three lots on 9 
July 1998. Again the mortgagee was Clifton Partners Finance Pty Ltd. 

  
 
12.17 

Lenders were told by Clifton Partners that the security for the monies they 
advanced would be a registered first mortgage over the eight certificates of 
title. But what they received was something far less, because not in their 
names. Had they needed to enforce their rights as mortgagees, the fact that 
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the registered mortgagee was Clifton Partners Finance might well have 
given rise to considerable difficulties for them. To say the least, lenders 
were prejudiced by the failure to register the mortgage in their respective 
names. That did not happen until 11 March 1999, when 2648 out of 5700 
shares in the first mortgage shares were transferred to the names of the 
individual lenders. Further shares in the mortgage were transferred later, 
the registration dates being 14 September, 4 November and 13 December 
1999. All this happened far later than should have been the case. 

  
 
12.18 

The initial mortgage was discharged on 24 December 1999. By that time 
Clifton Partners was in the course of raising additional finance. The 
discharge just mentioned was effected in order that the first of the 
subdivided lots might be sold. At that time, 79 subdivided lots had been 
created, along with five new larger lots, and three of the original lots 
remained unaffected. A new mortgage was registered, but only against the 
79 lots. That left mortgagees very substantially under-secured. 

  
 
12.19 

Clifton ran Clifton Partners, and it is he who had responsibility to ensure 
that lenders were covered. He had staff, but he also had the ultimate 
responsibility. In this respect, there was a grave failure to discharge it, such 
that in my view, a finding of impropriety against Clifton must be made. It is 
fortunate for lenders that at the end of the day they were all paid out. 

  
 
12.20 

In July 2000, Knightsbridge Finance Ltd (which had taken over Clifton 
Partners Finance) lodged a caveat over all the remaining land, to protect the 
interest of lenders. That should not have been necessary, and would not 
have been had Clifton met his responsibilities and taken timely steps to 
protect the interest of lenders. At about the same time, a trust deed was 
executed, to the same end. Again that would not have been necessary had 
Clifton done his job.  

  
 
12.21 

As mentioned earlier, Rosamel Holdings Pty Ltd, a company controlled by 
Clifton, took up two shares in Park View Estate and accordingly lent 
$100,000 to that company in exchange for two promissory notes. Clifton 
raised the greater part of those monies by effecting a borrowing on behalf of 
Rosamel Holdings from a Mrs Darby. That was done pursuant to a letter 
written by Clifton and dated 18 August 1998, which enclosed a mortgage 
proposal. It told Mrs Darby that she would receive by way of security a 
registered first mortgage over eight certificates of title. They did not belong 
to Rosamel, but rather to Park View Estate. There was never any prospect 
of the security being provided, and of course, it was not. Some solace arises 
from the fact that at the end of the day the loan was repaid. The proposal 
was false, and no security was ever provided. This was put to Clifton: 
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 She could not be given the security which, on the face of the 
document, she was being offered?---Sir, absolutely. 

  
 Well, can you give me some explanation consistent with this being 

[other than] an utterly misleading and dishonest document that 
would explain its terms?---No, I can’t. 

  
 The words in brackets have been added. That is the sense in which they 

were intended and responded to. Indeed I have a confident recollection that 
this amendment reflects what counsel assisting said. 

  
 
12.22 

In closing submissions on behalf of Clifton, it was urged that he had no 
intent to defraud, but was extremely negligent. Given the high importance 
of security to lenders such as these, that concession is sufficient to justify 
the conclusion that Clifton’s conduct in misrepresenting the deal to this 
lender, and in failing to provide her with any security, was improper. I find 
accordingly. 

  
 
12.23 

Clifton later raised money, out of which the debt was paid, by effecting a 
sale of the promissory note from Rosamel Holdings to a Mr Porter. I was 
urged by counsel assisting to find impropriety in such sale, thereby 
protecting Rosamel’s position without due regard for Porter, and failing to 
discharge a duty to Porter to provide independent advice uninfluenced by 
personal benefit. The difficulty is that I did not hear evidence from Porter, 
and I accept the submission put on Clifton’s behalf that Rosamel as vendor 
of the promissory notes was not obliged to protect the purchaser. I do not 
have sufficient evidence to warrant a finding of impropriety against Clifton in 
this respect. 
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CHAPTER 13 
 

THE MADISON, SOUTH PERTH 
 

 
13.1 

In 1998 Peter Tilli, through one of his companies, began to construct an 
eight-unit apartment building in Mill Point Road, South Perth. The 
development was dependent upon mortgage finance, both to acquire the 
land and later to meet construction costs. The final mortgage loan was 
brokered by Clifton Partners who misled their clients, the lenders, and 
otherwise failed to protect their interests. By April 2000, the loan was in 
default. Forced sales of most of the units have been effected, and lenders 
stand to lose close to half their money. 

  
 LAND, COMPANIES 
 
13.2 

On 5 July 1996 Lot 100 Mill Point Road South Perth was transferred by 
Infinity Developments Pty Ltd to Pieros Corporation Pty Ltd for a 
consideration of $600,000. The transferee has a paid-up capital of $2, one 
share being held by each of Joseph and Robert Tilli. They are the sons of 
Pietro Tilli, who is known to his friends as Peter, the name he is given in this 
Report. Peter and Joseph Tilli are the directors of Pieros Corporation. 

  
 
13.3 

On the date of transfer, a mortgage was registered against the title, clearly 
to secure monies raised to pay for the land. One of the mortgagees was 
Castlecity Pty Ltd, and portions of its interest were later transferred: 30 out 
of 130 shares by an instrument registered on 22 July 1996, and 12 out of 
130 shares by an instrument registered on 22 August 1996. Castlecity is 
another two-dollar Tilli company. Its shareholders and directors are Peter 
and Joseph Tilli. It obviously follows that not all the funds could be raised at 
the time of the original settlement, and portion of the mortgage had to be 
held for a period by a company associated with the purchaser. 

  
 PROPOSED DEVELOPMENT 
 
13.4 

Tilli’s proposal at that time was to construct on the land a luxury apartment 
building comprising seven units, with one per floor, plus underground car 
parking. As will appear, the configuration changed later, but at all times the 
development has been known as The Madison. 

  
 
13.5 

On 2 June 1998 Pieros Corporation became registered as proprietor of some 
of the land which then comprised Lot 101 Mill Point Road. The consideration 
paid was $115,000. That took the land area from 725 m2 to 983 m2, which 
enabled one floor and one unit to be added. At all times thenceforth the 
proposal was for eight luxury units. Areas changed somewhat, as did floor 
plans. That is not unusual. 



Page 188  Chapter 13 – The Madison, South Perth 

  
 VALUATIONS AND MORTGAGES 
 
13.6 

Ron O’Connor provided a valuation report to Pieros Corporation dated 
5 February 1997, based upon an inspection of the property on that date. It 
bears all the hallmarks of having been a rushed job. Its stated purpose was 
to “determine the englobo land value and on completion value for finance 
mortgage purposes.” The values assigned were $1,570,000 and $5,225,000 
respectively. Those values applied to the original Lot 100 and a seven-unit 
development respectively. The land value was arrived at by utilising a 
hypothetical development analysis. It was far too high, particularly bearing 
in mind that the land had been purchased for $600,000, less than 40% of 
the land value according to O’Connor. 

  
 
13.7 

A fresh mortgage was registered on 25 June 1997. It was brokered through 
Blackburne and Dixon Pty Ltd, and was to secure the sum of $1,030,000. 
That transaction has not been fully investigated by the Commission. It was 
probably based upon the O’Connor valuation. I note that on the basis of a 
land value of $1,570,000 the loan-to-value ratio was 65.6%. On registration 
of that mortgage, the existing mortgage was paid out. 

  
 
13.8 

The next valuation was by Daren Bracewell of Egan National Valuers. It was 
provided to Clifton Partners Finance Pty Ltd on 10 December 1997. The 
valuation related to 983 m2 of land, and the proposed eight-unit 
development. Bracewell assigned values to each unit, and they totalled 
$7,295,000. Bracewell did not note in the valuation that Lot 100 had been 
purchased for $600,000. That was information available to him, as it was 
shown on the registered transfer. His valuation said this in relation to the 
land: 

  
 I have noted the subject property has been acquired for $1,550,000. 

The existing vendor will build the project and has pre-purchased the 
ground floor unit for $570,000 by reducing the building contract by 
the corresponding amount. 

  
 The purchase price equates to $193,000 per unit land content, … The 

subject property represents the last of the potential development 
sites in this region and it would not be unreasonable to pay a 
premium to secure the site in view of the strong sales in South Perth. 
Despite this factor it is my opinion the value of the vacant site is in 
the order of $1,250,000. 

  
 
13.9 

In terms of the existing registered mortgage, the principal sum of 
$1,030,000 was due for payment on 18 December 1997. Repayment did not 
occur until early June 1998. It was nearly six months late. During that 
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period there were intense efforts made by Tilli and others to raise finance 
sufficient to pay out the existing mortgage and build the apartment block. 

  
 
13.10 

O’Connor provided another valuation report dated 14 January 1998. It is 
short, lacks detail to an almost ludicrous extent, and values the land at 
$1,940,000. In the body of the report, the property is said to comprise “a 
744 m2 residential development site located on Mill Point Road, in the 
prestige area of the South Perth peninsula.”  However, in the hypothetical 
development analysis the land area given is 983 m2, the number of lots is 
said to be eight, and the “sale price (average per unit)” is said to be 
$777,778, leading to a “gross realisation” of $7,000,000. In fact, eight units 
at that sale price comes to $6,222,224. Had there been nine units, the gross 
realisation would have been $7,002,000. Neither of the O’Connor valuations 
was relied upon for the purposes of advancing mortgage funds, he was not 
called on to justify his conduct, and I move no formal findings in relation to 
it. 

  
 
13.11 

John Garmony was asked by Clifton Partners Finance to carry out a review 
of the valuation prepared by Egan National Valuers. His report dated 
9 February 1998 concluded that the eight units had an aggregate value of 
$6,315,000. By carrying out a hypothetical development analysis, of a 
sensible nature, he arrived at a land value of $1,000,000. Portion of the 
valuation report said this: 

  
 To further illustrate the strength in the market place and perhaps its 

overheated nature we highlight the previous sales history of the 
subject property which last sold for $600,000 in May 1996 and now is 
under contract at $1,200,000 in addition to an adjacent portion of 
land for a further $355,000. 

  
 Garmony was the first valuer to mention an actual selling price. He did a 

proper professional job.  
  
 
13.12 

The figure of $1,550,000 mentioned by each of Bracewell and Garmony 
related to a proposed purchase of the 983 m2 of land by Rylestone Pty Ltd, 
which was actively considered on both sides. The evidence discloses that an 
offer in that amount was made, subject to finance. The sale did not 
eventuate as Clifton Partners would not provide finance in the sum sought. 
That is unsurprising, as both valuers considered the land to be worth much 
less than the contract price. Had the Rylestone deal gone ahead, Pieros 
Corporation would have been the builder. When it did not, Tilli decided that 
his company would act as both developer and builder. He then had to raise 
the finance. 
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13.13 

On 12 March 1998 Blackburne and Dixon instructed solicitors to issue a 
default notice demanding payment of the principal sum due under the 
existing mortgage plus interest and penalties for January and February, a 
total of $1,045,664.57. 

  
 
13.14 

By late May Clifton Partners had agreed to raise finance in the sum of 
$4,820,000 at an interest rate of 10.5% for a 12-month period, subject to a 
mortgage and guarantees from Castlecity Pty Ltd and from each of Peter 
and Joseph Tilli. The security required comprised a first mortgage over the 
South Perth land, plus second mortgages over other land owned by Pieros 
Corporation in Wattle Grove, in Mandurah, and in Kewdale. 

  
 
13.15 

In late May Clifton Partners began to raise finance, sufficient to enable 
payment of an agreed sum of $1,500,000 at settlement. This was part of a 
complicated deal, which also involved refinancing through Blackburne and 
Dixon of the existing mortgage over the Coolbellup Food Hall (see Chapter 
10). The details of the settlement are distinctly complex, but need not be 
related for present purposes. It suffices to say that settlement proceeded, 
and the mortgage was registered, in early June. Tilli now had money to 
build. 

  
 LETTERS TO LENDERS 
 
13.16 

The agreement was that further payments under the mortgage would be 
made to Pieros Corporation as building proceeded, against certificates from 
quantity surveyors. For this purpose, Clifton Partners had to raise further 
finance. Among prospective lenders they approached were Doug Hellens and 
Penny Searle of Penlas Pty Ltd as trustee for the Penlas Superannuation 
Fund. The letter soliciting funds is dated 30 June 1998, and merits close 
scrutiny. It is typical of letters sent to prospective lenders during that year, 
and includes the following: 

  
 The borrowers, P Tilli Group, have been clients of our firm for 5 years. 

During that time we have undertaken the following financing projects 
successfully. 

  
 1. Construction of the Kewdale Industrial Estate Units, which form 

part of this security. 
  
 2. Funding of the Benara Road, Tourist Resort, which has now 

been sold by the group and is in the hands of investors in 
association with Holiday Inns. The profitability of that 
development measured some $800,000. 
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 3. Assisting in the purchase of Broadacre land at Wattle Grove for 
the development of a 122 site subdivision, which has now been 
approved by the Minister and awaiting works (also part of this 
security). 

  
 4. The redevelopment of the Coolbellup Shopping Centre, which 

has now been finalised and discharged from our facilities. 
  
 The family are traditional Italian builders and developers. They have a 

high regard for their ethics and their ethos is entwined in insuring 
their commitments are met. Mr Peter Tilli is senior member of the 
family and has an acute sense of business acumen. His son Joseph, 
the other guarantor, is a Chartered Accountant and works within the 
structure of the business. 

  
 
13.17 

Much of this makes ironical reading in view of known facts. Both the 
Coolbellup and Benara Road projects turned out badly (see Chapters 10 and 
11). As for Tilli, he may well have “an acute sense of business acumen”, but 
his record as a developer and borrower was chequered. He was one of the 
major borrowers from the Teachers Credit Society during the 1980s. 
Following large defaults by Tilli and others, Teachers Credit was bailed out 
by the State at a cost to taxpayers in excess of $30,000,000. Clifton knew 
of that bail-out. More recently, and this was also known to Clifton, Tilli had 
been in difficulties with respect to existing mortgages including that over the 
subject land. What was said in the letter ― prepared and signed by Kim 
Clifton ― was misleading by omission, as Clifton well knew. His conduct in 
providing such a positive reference for the Tilli Group without adding 
necessary qualifications was improper. 

  
 
13.18 

Enclosed with the letter was the December valuation from Egan National 
Valuers giving an “on-completion value” of the proposed units at 
$7,295,000. The letter said this: 

  
 We confirm that we have had this valuation checked by Australian 

Property Consultants, Mr Bernie Worthington and Garmony & 
Associates, Mr John Garmony and their results and assessment is in 
agreement with the subject valuation although the various unit values 
vary slightly. We asked for Mr John Garmony to advise the impact of 
the Asian crises on the market. Deliberations from parties is that it 
has very little if in fact, no impact. 

  
 
13.19 

That passage was untrue, in two respects. Firstly, the Garmony valuation 
was in the sum of $6,315,000. That is over 15% less than the valuation 
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submitted, which was the highest ever furnished in relation to this project.  
  
 
13.20 

As to the second aspect, Garmony said this in his report as to the question 
of Asian influence on the home unit market: 

  
 From sales data obtained from the Department of Land Administration 

we have analysed the portion of sales made to Asian buyers within 
the South Perth home unit market as follows: 

  
 Period 1 January 1997 to 30 June 1997 
  
 Price Range  Total Sales Asian Buyers  % 

 
Up to $250,000  141  9   6.3% 
$250,000 to $450,000 55  13   23.6% 
$450,000 plus  14  4   28.6% 

  
 Period 1 July 1997 to 31 January 1998 
  
 Up to $250,000  142  14   9.8% 

$250,000 to $450,000 87  20   23.0% 
$450,000 plus  28  5   17.8% 

  
 From this information we show a falling trend from 28.6% to 17.8% 

of sales in the luxury home unit market in the South Perth Area to 
Asian buyers since 1 January 1997. With the continuing Asian 
economic down turn we would expect that the Asian influence in the 
market place will tend to diminish, however Perth should remain an 
attractive destination for a lower portion of Asian buyers particularly 
for tertiary student accommodation, whereby South Perth is well 
located to both the University of Western Australia and Curtin 
University.        (Emphasis added) 

  
 
13.21 

Clifton’s conduct in making the representations he did concerning the 
Garmony valuation was improper. 

  
 THE PUT OPTIONS 
 
13.22 

The letter to Mr Hellens and Ms Searle concluded by stating seven “Elements 
of this proposal to be considered”. They included that Tilli was “known to be 
very competent and efficient in the building industry”, and made reference 
to “Strong market conditions”. Both of these were dubious propositions. 
Another of these elements was: 

  
 Three option agreements are in place to purchase units 4, 5 and 6, 
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which give significant pre-sales to the development and cover 50% of 
the debt exposed on this transaction. The option agreements are not 
to the developer’s advantage and it is our opinion that the developer 
would refinance the structure rather than allow the option holders to 
exercise their option. 

  
 
13.23 

More was said in that respect in the “mortgagee proposal” which 
accompanied the letter: 

  
 As mentioned in the special conditions set out below, Clifton Partners 

Finance arranged for 3 clients to undertake 3 option agreements to 
provide guaranteed takeout of the units 4, 5 and 6 at agreed prices 
between Pieros Corporation and the options holders. The option 
holder will deliver prior to settlement a deposit equivalent to 10% of 
the value of the unit together with the method of call of the option. 
The Option will trigger should Pieros Corporation be unable to sell 
those specified units in the market place within a given time. This 
option document is currently being prepared by Murie and Edward 
Solicitors and will be registered and stamped prior to the registration 
of the mortgage. 

  
 
13.24 

In the same document there were listed seven special loan conditions, 
including these: 

  
 Funding not to exceed 66.5% at the conclusion of the development. 
  
 Prior to further advance after settlement for building works, Pieros 

Corporation in association with Clifton Partners Finance will 
undertaken the delivery of 3 Put Option Agreements in line with the 
facility delivered to Westminster Finance and Insurance to provide a 
10% deposit on the value of the unit acquired under option together 
with a guarantee of purchase at a 30% discount at an acceptable 
trigger between the mortgagees and the borrower. 

  
 No further draw down of funds will be considered beyond $1.5M until 

the Option Agreement is in place, together with the building license 
approval from the City of South Perth. 

  
 
13.25 

It will be noted that the proposal refers in terms to “Put Option 
Agreements”. A put option is an agreement by which an owner of property 
can require another person to acquire it at a given price. Had there been 
such agreements in place in relation to this development, then lenders 
would have known that on exercise of the options, units that concerned 
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them would be sold at known prices. The representation was that in the 
event the put options were exercised, the amount they would return would 
cover half the funds being lent by mortgagees. I make that statement from 
reading the letter and the mortgagee proposal together. The former said the 
option agreements “cover 50% of the debt exposed on this transaction”. 
Obviously that mattered, because market conditions can always change. Ms 
Searle told me, and I accept, that this was an important consideration in the 
decision made by Hellens and herself to contribute mortgage funds. 

  
 
13.26 

It is quite clear that as at the date of the letter ― 30 June 1998 ― there 
were no option agreements “in place”. Clifton had by then done no more 
than request his solicitor, Ian Murie, to prepare option agreements. Murie 
sent Clifton a “preliminary draft for your comments” on 22 June. Nothing 
was signed until much later.  

  
 
13.27 

In my view, the preliminary draft did not achieve the desired end. On 
24 June Clifton advised Murie that “it looks fine”, and an “amended 
document still in draft” was provided by Murie on the same date. After that 
time, no further instructions were forthcoming from Clifton, notwithstanding 
faxes seeking further instructions sent by Murie on 24 July, provision by him 
of a copy of the earlier draft on 8 October, and a further fax he sent dated 
12 March 1999. I stress that no blame attaches to Murie, but the plain fact 
is that put option agreements were never entered into. 

  
 
13.28 

That was not realised by lenders until it was too late. When she began to 
fear that she and her partner would not be paid their money, Ms Searle took 
steps to obtain copies of the option agreements. She finally got them from 
Knightsbridge Finance Pty Ltd. (Clifton Partners Finance Pty Ltd was taken 
over from Kim Clifton by new investors, and its name changed to 
Knightsbridge. I stress that no blame attaches to those new investors 
either.) 

  
 
13.29 

Each of the three documents provided to Ms Searle is on a form headed 
“Option to Purchase Land Approved by the Real Estate Institute of Western 
Australia (Inc) � REIWA 1995”. By each of them Pieros Corporation as 
owner of 146 Mill Point Road, South Perth, in exchange for an option fee in 
the sum of $10,000, granted the option holder the right to purchase a 
stipulated unit by a stipulated date at a stipulated price. The first such 
agreement, dated 2 August 1998 was in favour of Jean Mahon. The option 
period expired on 23 July 1999. That option related to unit 4, the purchase 
price being $514,500.  

  
 
13.30 

The other two option agreements were each dated 4 August 1998. One of 
them, granted to Charlotte Snedden McMullen related to unit 5, the 
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purchase price being $595,000 and the expiration date being 21 August 
1999. The other, granted to Rosamel Holdings Pty Ltd, related to unit 6, 
expired on 4 August 1999, and the purchase price was $644,000. 

  
 
13.31 

These documents provided no comfort to mortgagees. The first and most 
important reason is that they did not impose any obligations upon 
prospective purchasers. Rather they granted rights to the three option 
holders. They were not put options at all, in any sense of the term. 

  
 
13.32 

In any event, had they been put options, the expiry dates would have 
rendered them practically useless. By July – August 1999 construction was 
well advanced, but very far from complete. Tilli told me that the building 
was never scheduled to be completed before September – October 1999. It 
was not finished in fact until early the following year. 

  
 
13.33 

Furthermore, had the three agreements been put options, the amount that 
their exercise would have raised totalled $1,753,500. That was not half the 
amount raised by way of mortgage funds, as intended lenders were told 
would be the case. It was very much less: below 36.5% of $4,820,000. 

  
 
13.34 

Nor were those amounts 30% less than the valuation amounts for the 
respective units. Joseph Tilli had sent Murray Martin of Westminster Finance 
a letter dated 21 April 1998 which said in part: “In regards to the put 
options, please find attached the main valuers page which will be the list 
price for the apartments. Please work off these prices.”  Enclosed with that 
letter was the executive summary page from the Bracewell valuation, 
containing prices for the units totalling $7,295,000. I set out below those 
list prices, and my calculations of the intended discount prices, for the three 
units in question, together with the actual option prices. 

  
 Unit 4 $780,000  less 30%  $  546,000 actually $  514,500 

Unit 5 $910,000 less 30% $  637,000 actually $  595,000 
Unit 6 $990,000  less 30% $  693,000 actually $  644,000 

------------   ------------ 
$1,876,000   $1,753,500 

  
 
 

The amount covered by the options ― which were not in any event put 
options ― was $122,500 less than figures derived from the Bracewell 
valuation. 

  
 
13.35 

It will be recollected (see paragraph 10.23) that the deposit was to be 
“equivalent to 10% of the value of the unit”. Each of the agreements 
provided for a deposit of $10,000 only. On the face of the documents, 
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$30,000 had been paid by way of deposit, whereas something in excess of 
$175,000 should have been paid. That is a vast difference.  

  
 
13.36 

Clifton sought to say that deposits were paid. He then retreated from that 
position, and said they were allocated. He next said that there were always 
funds held by Clifton Partners on behalf of each of the following: his mother 
(Jean Mahon), his friend (Charlotte McMullen) and his company (Rosamel 
Holdings). I accept that as being the case, but that falls far short of deposits 
being paid. Close perusal of the Clifton Partners statements of account with 
its bankers does seem to disclose that a $50,000 sum was allocated on 
behalf of Mrs Mahon, although the date is unclear. The developer paid 
interest on that amount for a limited period at 25% per annum, which was 
part of the original proposal discussed between Clifton on the one hand and 
Tilli and his agent, Martin of Westminster Finance, on the other. As those 
discussions did not reach fruition, I have not burdened the reader with the 
conflicting evidence concerning them. 

  
 USELESS OPTIONS BACK–DATED 
 
13.37 

Each of the option agreements was stamped in August 2000, two years 
after the dates they were respectively entered into. Tilli said that Clifton 
brought in the documents for signature, but he was not sure when. Counsel 
assisting asked Clifton when he prepared the option agreements: 

  
 ---Oh, not long before they were - - not long before they we - - I 

don’t recall the date, sir, but not long before they were stamped. 
  
 A little later he said: 
  
 ---I acknowledge that I completed the options forms in - - they came 

from a standard form. I realise the mistake that had been made, that 
the arrangements had not been put in place. I spoke with my mother 
– oh, but that occurred prior, but I confirmed the issues. I felt that 
the reasonable way to remedy it was to take the options in the 
manner in which I did, and even that - - that, in fact, compounded 
the mistake. 

  
 He had a little earlier referred to “a litany of mistakes and disasters as a 

consequence of my lack of attention to detail ---.” 
  
 
13.38 

Clifton acknowledged that option agreements are not enforceable unless in 
writing. He referred to the work pressure he was under at the time, which is 
true enough but provides no excuse for his lack of action two years before, 
which is when his clients were so badly let down. It having been pointed out 
to him that the agreements were not in fact signed until long after their 
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expiration dates, Clifton said he could not be: 
  
 …certain, sir, of the chronological timing - - 
  
 No, but one thing we can say for certain is that at the time they were 

signed, they were completely useless for all purposes?---They were - 
- they were beyond the date. I would acknowledge - -  
 
Therefore completely useless for all purposes?---But the agreement 
for the options was already in place. There was a verbal agreement 
and a clear understanding. 

  
 Yes, but the documents - -?---Yes. 
  
 - - were useless for all purposes?---And I have acknowledged that, 

sir. 
  
 From which it would seem to follow that you having them signed was 

you covering your tracks?---Well, I can understand your thinking in 
that process. I was trying to complete a process that there had been 
significant and obvious mistakes made. 

  
 There is no doubt that the option agreements were only prepared after 

30 April 1999, as the purchase prices for the respective units set out in the 
option agreements reflect the prices determined by Egan National Valuers in 
their second valuation, dated 30 April 1999, less 30% discount. 

  
 
13.39 

The probable reason why Clifton prepared the option agreements, and had 
Tilli sign them, is that he was being placed under pressure. That initially 
came from Ms Searle. She wrote to the solicitors on 17 May 2000 and 
asked:  “Did Murie & Edward prepare, register and stamp such a document 
and if so may we, as a mortgagee, have a copy of that document?”  Then in 
early July she asked Bryan Hughes of Norgard Clohessy who had by then 
been appointed as receiver and manager of Pieros Corporation, to 
investigate the situation. A man named Woods from that firm requested 
copies of the option agreements from Clifton twice about the middle of July. 
The latter said he would locate them and provide copies, but nothing 
happened. Then on 26 July Ms Searle wrote to Norgard Clohessy requesting 
advice “whether these options were put into place prior to the registration of 
the mortgage”. Woods then contacted Knightsbridge, a further promise was 
made by Clifton, but not acceded to. Finally copies were provided by Clifton 
on the afternoon of 8 August 2001, by facsimile. I note that it was not until 
9 August that Clifton sent Murie the option agreements for stamping. 
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13.40 

Clifton’s conduct in relation to the option agreements was grossly improper, 
in a whole series of respects. In summary, he failed to take steps to ensure, 
as he had promised lenders he would do in 1998, that put options covering 
half the mortgage advance were in place. Then two years later when the 
project was facing collapse he fabricated documents in an attempt to cover 
his position. The attempt was a complete failure. 

  
 
13.41 

Counsel assisting submitted that I should find improper conduct on the part 
of Peter Tilli and on the part of Joseph Tilli, in respect of evidence they gave 
as to when the option agreements were signed. I declined to do so, for the 
simple reason that while it is quite clear that the agreements were signed 
later than the dates they respectively bear, I cannot be sure that the Tillis 
lied when they stated their recollection of signing on or about those dates. It 
is possible that they were gulled by Clifton. 

  
 FIRST MORTGAGES? 
 
13.42 

Clifton also failed to get the names of lenders on the title. His conduct in 
that respect was both confused and inadequate. 

  
 
13.43 

Lenders were entitled to expect that they would have their loans registered 
against the title. The enclosure with the letter to Penlas Pty Ltd dated 30 
June 1998 spoke of a “First Registered Mortgage” over Lot 100 and also 
over the adjoining land. It further spoke of specified additional security over 
land at Wattle Grove, Kewdale and Mandurah, and of guarantees. As has 
been mentioned, similar offers were made to other lenders. 

  
 
13.44 

Representations were also made to actual and prospective Clifton Partners 
clients by a company brochure, received by numerous lenders. It included 
the following: 

  
 All our loans are secured by Registered First Mortgages over 

Certificates of Title and Registered at the Land Titles Office. 
  
 Our ongoing management of these loans offers a high degree of 

comfort to the investors in knowing that their interests are being 
cared for and well secured. 

  
 For your protection, the First Mortgage is registered in your name, 

and we ensure that the appropriate building Insurance cover is 
effected. 

  
 
13.45 

The mortgage that had in fact been registered was in favour of Clifton 
Partners Finance Pty Ltd. It was not until months after registration, on 28 
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October 1998, that the position changed, and then only in relation to a 
single contribution in the sum of $120,000 by people named Bingemann. 
Clifton said there were special reasons, related to their travel plans, for 
preparing and registering a transfer of portion of the mortgage to the 
Bingemanns. He could not explain why he did not then take similar action in 
relation to other lenders. A further transfer of mortgage, relating to a 
further sum totalling $2,094,000, was registered on 25 May 1999 and a 
third transfer relating to contributions totalling $2,606,000 was registered 
on 2 February 2000. So far as the last group of people were concerned, 
their names were not on the title for a period of up to 18 months. Some 
investors were never registered on the certificate of title. 

  
 
13.46 

Clifton agreed that mortgagees registered against a title can take action as 
a matter of right, whereas those not registered cannot. It seems that he 
tried to cover their position by having deeds of trust entered into, but he 
made a mess of it. The desired result was not achieved. Fortunately, the 
need for mortgagees to take action in protection of their rights did not arise 
during the intervening period. But this remains a matter of fundamental 
importance. Lenders were promised registered first mortgage security. It is 
that which gives maximum protection. They were entitled to receive it, and 
it was given to them very belatedly. This could have had extremely serious 
consequences. 

  
 
13.47 

A declaration of trust was entered into by Westralian Capital Holdings Pty 
Ltd on 25 August 1999 in favour of stated beneficiaries said to hold 1675 
shares (worth $1,000 each) in the 4820 shares covered by the mortgage. 
The deed was stamped on 7 February 2000. It was ineffective, because the 
mortgagee was not Westralian Capital Holdings but Clifton Partners Finance. 

  
 
13.48 

A further declaration of trust was executed by Westralian Capital Holdings 
on 12 April 2000. It related to 192 out of 4820 shares in a mortgage said to 
have been given by Castlecity Pty Ltd over six certificates of title. They did 
not relate to the South Perth land, but rather the ancillary security land at 
Wattle Grove, Kewdale and Mandurah. So far as is known, this deed was not 
stamped. A further declaration of trust, again by Westralian Capital 
Holdings, was executed on 12 May 2000 in favour of the same beneficiaries 
as in the deed dated 25 August 1999. It again related to 1675 out of 4820 
shares, and referred to a mortgage by Castlecity Pty Ltd over the same six 
certificates of title as referred to in the 12 April 2000 deed. It was not 
stamped either, so far as is known. 

  
 
13.49 

All of these documents were to all practical intents and purposes useless. 
Clifton was embarrassed by them, and rightly so. But I must do more than 
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record his embarrassment. His failure to protect the lenders by providing 
them with registered first mortgage cover at the outset, or at least at an 
early stage, was improper. Further, his failed attempts to provide them with 
lesser protection through deeds of trust were so negligent that impropriety 
is again a necessary conclusion. The plain fact is that the deeds were 
entered into by the wrong company, much too late in any event, and no 
caveats were lodged against any title so as to have them formally noted on 
the public record. The performance of functions by Clifton Partners in this 
respect was woeful. He was the managing director, and the person in 
charge of these loans. Clifton’s conduct in relation to the trust deeds was 
improper. 

  
 DEFAULT, CONSEQUENCES 
 
13.50 

The Madison project was always short of funds. As Clifton put the matter, 
accurately if inelegantly, there was a “very high loan to value ratio 
established by the lack of Pieros Corporation to provide equity for the 
development. In our calculations based on valuations from Egan Valuers, 
the equity currently held in the land will be only $53,000”. He said that in a 
letter which went to P and J Tilli and to their financial adviser, Murray Martin 
of Westminster Finance, on 7 May 1998. A later part of that letter read: 

  
 Our understanding of the project can be best described in the 

following manner: 
  
 1. To settle the land and discharge the mortgage 

Blackburne and Dixon, together with some 
Disbursements of fees and existing outgoings. $1,400,000 

 2. Additional consultants fees and disbursements   $100,000 
- to be drawn at building license approval. 

 3. Cost of construction, based on your estimates 
of 24 March 1998      $2,900,000 

 4. Interest calculations for the term of the loan.    $300,000 
 5. Interest on options          $80,000 
 6. Interest allocation for Wattle Grove – 1 year    $150,000 
 7. Contingency         $200,000 
  Total        $4,820,000 
  
 
13.51 

The situation was far tighter than Clifton set out, because the figures in fact 
total $5,130,000. The discrepancy was greater than the allowance for 
contingencies, and with a builder like Tilli a contingency amount will never 
be enough. He finished up spending far more than had been budgeted, 
because of a higher standard of finish than had been planned originally for  
the units, particularly the upper ones. While responsibility for the failure to 
add the figures correctly must rest with Clifton, whose letter the figures 
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appeared in, I do not make a finding of impropriety against him in this 
respect because, remarkably enough, neither Tilli nor Martin picked up the 
discrepancy.  

  
 
13.52 

The loan funds provided by lenders through Clifton Partners ran out in 
October 1999. Pieros Corporation borrowed a further sum of $720,000 from 
Service Finance Corporation Ltd to complete the project. No interest was 
being paid to the original mortgagees by early 2000. 

  
 
13.53 

A notice of default was issued in April 2000. Knightsbridge on behalf of the 
mortgagees appointed Brian Hughes of Norgard Clohessy as a receiver and 
manager in July of that year. As at the time of the hearing, six of the eight 
units had been sold. Units 7 and 8 ― the upper and most expensive units ― 
were passed in at auction in August 2001. Lenders expect to lose half their 
money or thereabouts.  
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CHAPTER 14 
 

KARRI OAK VINEYARD, MT BARKER 
 

 
14.1 

In a period of two years from the middle of 1997, promoters bought vacant 
land near Mt Barker, set up the necessary management structure, issued a 
prospectus, got in millions of dollars from the public and established a very 
large vineyard on the land. Much of this was impressive. Unfortunately the 
financier to the project, a finance broker named Graeme Grubb, met a deal 
of the expense by stealing money from his clients, most of whom were left 
unsecured. Within the same two-year period, the management company 
collapsed, in chaotic circumstances. Large debts are still owing, not just to 
lenders to the project, but also to trade creditors. 

  
 LAND AND SCHEME 
 
14.2 

About 15 kilometres west of the Mt Barker township there is an established 
vineyard, called Goundrey Wines. A block adjoining it, fronting Eulup Road, 
comprises about 320 ha. 

  
 
14.3 

In 1997 Arthur Baker, Roland Bocso and Grubb had a plan to develop a 
vineyard on this land. They wanted to do this using other people's money. 
The law required them to set out details of the project in a document called 
a prospectus, which had to be distributed to all potential investors in the 
project. There are a number of other provisions of the law which regulate 
the way such projects, known at the time as "prescribed interest schemes", 
are to be structured and marketed. 

  
 
14.4 

It was not only a desire to produce wine that motivated Baker, Bocso and 
Grubb. The successful marketing of the scheme would yield large financial 
rewards to them, and the best thing was that substantial rewards were 
payable during the first year of the project. They anticipated that there 
would be a ready market for the scheme because it was structured in such a 
way that investors were likely to receive tax benefits for investing in it. 

  
 
14.5 

The promoters devised their scheme in the following way. The investors, to 
be known as ‘growers’, would be invited to lease a small area of the 
vineyard, containing 649 vines, from the owner. The lease would be for 20 
years. A management company would cultivate, harvest and, if so 
instructed, sell the grapes on behalf of the grower during the 20-year period 
of the lease. Each grower would during the period of the lease pay the 
owner rent and the management company management fees. All this 
involved "huge" expenditure: Brian Guest, who acted as general manager of 
the project, used that word. 
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14.6 

The promoters set up Sandgate Corporation Pty Ltd to purchase the land 
and act as lessor, and Karri Oak Ltd to act as manager. 

  
 COMPANIES AND PEOPLE 
 
14.7 

The shareholders in Sandgate Corporation were Arthur Baker and Roland 
Bosco, with the sole director being Baker. Sandgate acted as trustee for the 
Sandgate Property Trust, unit holders in which were Rowsley Pty Ltd as 
trustee for the Arthur Baker Family Trust, and Tiz Nominees Pty Ltd as 
trustee for the Tiz Unit Trust, a Bocso entity. 

  
 
14.8 

Karri Oak Ltd had three directors, namely Bocso, Ted Avery and Ted 
Holland. The shareholders in Karri Oak, the vineyard management company, 
were Rowsley, Tiz Nominees, Avery, Baker, Bocso as an individual and 
Tribrook Pty Ltd, a Holland company. Karri Oak Limited was trustee for the 
Karri Oak Management Trust (KOMT). The unit holders in KOMT were 
Rowsley (194 trust units) and Tiz Nominees (97 trust units). 

  
 
14.9 

For some time at least, Rowsley held half of its units on trust for Rowena 
Nominees as trustee for the Graeme Grubb Family Trust No 2 (see 14.59 
below). In this way Grubb was able to take a beneficial interest in the 
project without the fact being disclosed to the public. 

  
 
14.10 

Companies and trusts are legal entities created for purposes that include 
limitation of personal liability and minimisation of tax. But it is of course 
people who get things done. 

  
 
14.11 

Arthur Baker was the driving force behind the Karri Oak Vineyard project. 
He and Grubb have a business relationship going back a long way. Baker 
said he "started working for one of Mr Grubb's companies probably back in 
... it might have been early 80s, I think". 

  
 
14.12 

He was asked: 
  
 How long have you had experience in business for? ---Off and on over 

a period since I was probably 19. 
  
 And how old are you now?---About 53. 
  
 The latter, cautious answer was given after a long pause. Baker was an 

extraordinarily careful witness. As a matter of fairness I mention that he is 
somewhat deaf. Sometimes that explained delays, and requests that 
questions be repeated. 
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14.13 

As to the rest of the people who ran the project, they were described in the 
Karri Oak project summary dated 25 March 1998. 

  
 THE MANAGEMENT TEAM 
 The three directors of Karri Oak Ltd have a valuable blend of 

hands-on viticultural experience, management skills and accounting 
knowledge. Ted Holland and Ted Avery are two of the most respected 
individuals in the Western Australian wine industry, with more than 
45 years experience between them. Roland Bocso has 28 years 
experience in the property development, Mines and Exploration 
industries. 

  
 EDWARD ALAN (TED) AVERY 
 Wine industry Consultant with 18 years experience in the industry, 

Ted is a former General Manager of Houghton Wines and Sandalford 
Wines, and a Former Chairman of the Westem Australian Wine 
Industry Association marketing committee. Ted was instrumental in 
the successful expansion of Houghton to its current status as Western 
Australia's largest wine producer. He is currently consultant to the 
respected Goundrey Wines. 

  
 Ted is a Fellow of the Australian Society of Certified Practising 

Accountants, and executive member of the Wine Industry Association 
of Western Australia. 

  
 EDWARD THOMAS (TED) HOLLAND 
 Viticultural Consultant 
  
 Ted has 27 years experience in developing and managing the first 

large-scale vineyard in the Great Southern wine region, first on behalf 
of the Rowe family and then as manager for BRL Hardy. 

  
 Under Ted's management, fruit from the vineyard produced many 

award-winning wines under the Houghton Label. 
  
 ROLAND CHARLES BOCSO C.P.A. A.C.I.S. 
 Accountant and Company Secretary 
  
 Roland is the founding partner of the accounting and auditing firm 

Bocso Massese and has practiced as a partner in the firm for the past 
28 years. 
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 He has had 19 years experience with the management of public 
companies in the finance, metals exploration and mining industries 
and has served as a director to a number of those companies. 

  
 GRAEME GRUBB FINANCE BROKER 
 
14.14 

In addition to being an initial and surreptitious partner in the project, Grubb 
also agreed to act as what the proponents called the "financier" of the 
project. Grubb was a finance broker and not a bank, but this was a 
distinction not apparently appreciated by him, nor indeed by Baker and 
Bocso. Whenever they needed money for the project they turned to Grubb 
in the confident expectation he would provide it. 

  
 
14.15 

At the time, Grubb had been a finance broker for over 25 years. He 
provided prospective lenders with a "Background Statement" concerning 
himself, the body of which appears on the next page. Grubb was not a 
member of the Institute of Finance Brokers, having been forced out some 
years previously. He ran a substantial business, but he ran it badly. There 
were always administrative difficulties. It is now known that Grubb used 
money which had been provided by lenders for particular projects in order 
to keep other projects afloat. He did this without the authority of the people 
whose money it was, and the law calls that stealing. He was charged with 
that offence, pleaded guilty on 26 June 2000, and was sent to prison for ten 
years on 6 September 2000. 

  
 
14.16 

It is in fact Grubb's company, Rowena Nominees Pty Ltd that was the 
licensed finance broker. On 24 May 1999 Mark Conlan was appointed as 
provisional liquidator of Rowena Nominees, and on 21 July of the same year 
he was appointed liquidator of that company. 

  
 MONEY STARTS TO FLOW 
 
14.17 

Sandgate Corporation bought the land from The University of Western 
Australia for $1,200,000. The land was transferred to Sandgate Corporation 
on 28 November 1997. The money that was used to buy the land came from 
lender clients of Graeme Grubb. They were promised first mortgage security 
but no mortgage securing their interests was registered at the time of the 
transfer of the land to Sandgate Corporation. 

  
 
14.18 

Even after the purchase of the land Grubb continued to make advances of 
his lenders' money to Sandgate Corporation. By 3 July 1998, he had 
advanced $4,460,000 of his clients’ money to Sandgate Corporation for the 
Karri Oak vineyard. By that date Grubb had still not registered a mortgage 
to protect their interests. A mortgage securing the sum of $6,525,000 had 
been executed by Sandgate Corporation with Baker, Grubb and Bocso as 
guarantors, but it was never registered. 
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14.19 

Eventually, a first mortgage to secure the interests of the Grubb lender 
clients was registered against the title of the Eulup Road property. This 
occurred on 11 December 1998 and the mortgage secured the sum of 
$3,600,000. Curiously, Grubb, Baker and Bocso do not appear as 
guarantors on that mortgage. By the time that mortgage was registered, 
the amount which Grubb had advanced of his clients' monies to Sandgate 
for the Karri Oak project was in excess of $7,700,000. Not all those whose 
monies had been advanced were named in the registered mortgage. The 
choice of names which got registered against the title seems to have been 
more or less random. 

  
 
14.20 

In soliciting funds from lenders, Grubb utilised newsletters as well as 
ordinary correspondence. One of his newsletters was headed as follows: 

  
 GRAEME GRUBB FINANCE BROKER 

(EST 1968) 

 

1st MORTGAGE INVESTMENT 

MORTGAGE PRODUCT DETAILS KARRI OAK VINEYARDS 

 

VITICULTURAL SERIES OF MORTGAGES 

KARRI OAK VINEYARD MORTGAGES 
(SAFER THAN HOUSES) 

  
 The newsletter went on to refer to "excellent security for 1st Mortgage 

Investors", to "Viticultural Mortgage offer", and promised that investors 
would be "registered on Land Certificate Title". Putting all this together, it 
was represented to lenders that their names would be on the title, as to 
every dollar they put in. 

  
 
14.21 

The term "viticulture mortgage," was a term apparently coined by Grubb. 
He wanted to use such a mortgage as a means of giving security for the 
growers' loans which he had undertaken to broker as part of the capital 
raising for the Karri Oak vineyard project. But the lawyers saw difficulties 
with the concept and it never happened. In any event, he never got his 
lender clients to agree to make loans to any growers. He told them that the 
borrower was Sandgate. 

  
 THE PROSPECTUS 
 
14.22 

Companies which raise money by public subscription are required to issue 
a prospectus, a formal document registered with ASIC. Any prospectus is 
intended to ensure that subscribers are fully informed before they put in 
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their money. Every prospectus must be full, frank and fair. 
  
 
14.23 

It was a requirement of the law at that time that a prescribed interest 
scheme project be conducted through the medium of a trust. The parties to 
such a trust would, in these circumstances, be the lessor, the manager and 
the trustee. The law prescribed that certain specific clauses would have to 
appear in such a trust deed. In general these prescribed clauses reflect a 
paradigm whereby the day-to-day operations of the project would be 
carried out by the manager, and the trustee would act in the interests of 
the investors and monitor the performance of the manager for the benefit 
of the investors throughout the period of the project. 

  
 
14.24 

Charters Securities Pty Ltd agreed to act as the trustee. The directors of 
this company were James Young, Elizabeth Young and Louis Nilant. They 
were each partners of a firm of accountants, Charters & Co. The director 
with the conduct of this project was James Young. 

  
 
14.25 

On 23 March 1998 Charters Securities, Sandgate Corporation and Karri 
Oak entered into a trust deed in respect of the project. The prospectus 
which was issued bears the same date. It set out in some detail the 
elements of the project. I describe them below in brief. 

  
 
14.26 

Sandgate would lease to investors, or ’growers’ lots of land, each 
comprising 0.4 ha and having on it 649 vines, the lease period being 20 
years. The rent payable to Sandgate was to be $1200 per annum per lot 
for the first three years, such payments then being indexed for inflation. 
There were to be 325 leased areas, which means Sandgate's income in the 
early stages was $390,000 annually, assuming all of the lots were leased. 
Sandgate's obligations were to provide and prepare each leased area for 
the growers by planting rootlings and establishing a system of trellises and 
trickle irrigation, all at its own cost. 

  
 
14.27 

The following provision appeared in the prospectus: 
  
 BORROWINGS 
 The Land is mortgaged to mortgagee clients of Rowena Nominees 

Pty Ltd (ACN 008 818 273) as Trustee for the Grubb Family Trust No 
2 trading as Graeme Grubb Finance Broker ("the Financier"') to 
secure the funds borrowed by the Lessor to purchase the land and to 
plant and establish the vineyard. Borrowings will not exceed 75 % of 
the value of the land and improvements without the permission of 
the Trustee. 
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14.28 

Karri Oak Ltd was responsible for maintenance of the vineyard and 
cultivating the grapes. As manager it was to do all of this at the expense of 
the growers. The amounts payable by growers were large. Management 
fees were $23,900 in the first year, $8,900 in the second, $5,900 in the 
third and $2,728 each year thereafter, again indexed. The prospectus 
contained a detailed breakdown on how the management fees paid by 
growers would be used by the manager in meeting the work obligations of 
the manager. There was certainly no hint in the prospectus that the 
manager would borrow monies in order to carry out this work. There was 
no provision in the breakdown for any payment of interest. There clearly 
was provision, however, for a substantial profit element. 

  
 
14.29 

Plainly, a fundamental principle underlying this project was that the 
manager would use the application monies to carry out its work obligations 
in the project. 

  
 
14.30 

Potential growers were offered the opportunity in the prospectus to borrow 
the rent and management fees from a lender client of Grubb for a deposit 
of $100. The amount of $25,100 had to be paid as the first payment and 
that had to be paid to the trustee by 30 June 1998. 

  
 
14.31 

It was anticipated that the vineyard would first produce grapes in the third 
year after planting, and would become profitable in the following year. 
While projected returns to growers were very handsome for the last ten 
years of the lease, there were, of course, attendant risks. Whatever 
happened, growers had to keep paying lease and management fees. After 
20 years the vineyard became the sole entitlement of Sandgate; growers 
had no further rights on it. While that was a happy prospect for the men 
who created the vineyard, the real attraction of the scheme lay in the 
large, up-front fees. Included in a prospectus was an advice from KPMG 
Corporate Finance as to the benefits to be derived by growers if they 
borrowed the amounts required to invest in the project. So the scheme was 
tax-driven. 

  
 PROTECTION OF INVESTORS 
 
14.32 

The Karri Oak prospectus referred to the trust deed dated 23 March 1998. 
The prospectus also advised growers that the trust deed regulated, 
amongst other things: 

  
 

�� payment of the establishment fees and management fees to 
the Trustee and the disbursement of those fees to the Manager;

 
�� the administration of the Project ..., 

  
 Then there followed these words. I stress that what they relate to was 
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designed to protect the grower investors. 
  
 RAISING OF SUBSCRIPTION MONEYS 
  
 This prospectus is issued by the Manager and seeks to raise a total 

of $8,157,500 for 325 leased areas in the vineyard (subject to a 
minimum subscription of $2, 510, 000 equivalent to 100 leased 
areas). 

  
 All subscription moneys received under this prospectus will be held 

by the Trustee in a trust bank account until the minimum 
subscription is received and the Trustee is satisfied that the 
conditions in the Trust Deed that must be fulfilled to ensure that the 
land for the vineyard has been acquired by the Lessor and the 
Project can be established on all the leased areas applied for, have 
all been satisfied. 

  
 If those conditions are not satisfied or the minimum subscription is 

not received within 4 months from the date of issue of this 
prospectus or by 30th June 1998 (whichever is the sooner), all of 
your subscription moneys will be refunded. 

  
 The Project subscriptions moneys are to be applied as follows: 
  
 

�� the Trustee is to pay $1200 to the Lessor on behalf of each of 
the growers, in payment of the first year's rent under each of 
the lease and management agreements; and 

 
�� the balance is to be paid to the Manager to undertake the 

works necessary to establish and manage the vineyard. 
  
 
14.33 

The prospectus also referred to the loan agreements to be entered into by 
growers with lender clients of Grubb. They did not need to use this loan 
facility, but of course most applied to do so because that gave rise to large 
taxation advantages. Any potential investor reading the prospectus would 
have concluded that Grubb had the capacity to, and would in fact, raise at 
least $2,510,000 (if only the minimum subscription was raised) and up to 
$8,157,500 (if all 325 leased areas were subscribed for). In that way large 
amounts of money would become available for the project. 

  
 
14.34 

If the minimum subscription condition was not fulfilled the prospectus 
required that the project be abandoned. In that event any subscription 
monies deposited with the trustee up to that time would have had to be 
refunded. So for the project to proceed beyond 30 June 1998, Grubb had 
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to procure by that date enough of his lender clients as make the growers’ 
loans to such number of applicants for those loans as would satisfy the 
minimum subscription. Grubb did not do this. By 30 June 1998, he did not 
have in his trust account sufficient monies from lender clients. In fact, he 
had none. No lender clients had agreed to advance monies to the growers. 

  
 THE ROUND ROBIN 
 
14.35 

In the absence of funds to meet the minimum subscription, a fundamental 
condition of the project failed, and it should have been aborted there and 
then. The reason it was not abandoned is that Grubb, the St George Bank, 
the trustee and some of the directors of Karri Oak Ltd participated in a 
round robin exercise. Because Grubb had not, by the critical date, rounded 
up in the Rowena Nominees trust account sufficient client loan funds ready 
to be advanced to those growers who applied for loans, the bank had to 
cooperate in this paper shuffling exercise by meeting cheques drawn by 
Grubb for sums in excess of the amounts in his bank accounts. This the 
Bank did. The round robin process created the misleading impression that 
the minimum subscription requirement had been fulfilled, that real funds 
had been paid to the management company, and that the project could 
legitimately proceed. The participants in the round robin process, whether 
deliberately or otherwise, obscured the true position ― the lack of bona 
fide funds available as at 30 June 1998 to make loans to growers. In the 
transactions about to be described cheques went in a circle. No external 
funds were involved. By these commercially artificial transactions, the 
project was enabled to proceed. 

  
 
14.36 

Grubb drew a cheque in favour of Charters Securities. It was drawn on the 
Rowena Nominees account. Charters Securities drew two cheques on its 
trust account relative to the Karri Oak project. One was for $3,585,000 in 
favour of Karri Oak Ltd and the other was for $180,000 in favour of 
Sandgate Corporation. And Karri Oak Ltd drew a cheque payable to the 
Graeme Grubb Finance Brokers Trust Account in the sum of $3,650,000.  

  
 
14.37 

The St George Bank facilitated the round robin, and permitted a curious 
process of doubtful legal effect to take place whereby some events that 
occurred at some time in the first three days of July 1998 were deemed to 
have taken place on 30 June. That mattered for two reasons. The latest 
date for satisfying prospectus requirements was 30 June. And if events 
occurred on that date, they had taxation consequences in the 1998 
financial year, not in the following financial year. That might be important, 
perhaps very much so, as between individual taxpayers and the Australian 
Taxation Office. However, the Commission is not a tax collector and I 
express no views as to consequences from that viewpoint, which might 
perhaps vary as between individual taxpayers. 
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14.38 

Had real funds been made available by Grubb, there would have been no 
need for the round robin to have occurred. In that event, the directors of 
Karri Oak, having received the subscription monies, would have had capital 
with which to work. They would have deposited such subscription monies 
with a conventional and secure deposit-taking institution, or made some 
other secure and conventional investment with them. Instead they lent the 
money to Grubb, unsecured. The detail follows. 

  
 THE $3.65M LOAN 
 
14.39 

Bocso of Karri Oak wrote to Grubb on 3 July 1998. The letter read: 
  
 Please find enclosed our cheque for $3,650, 000. 00 made out to 

your Finance Broking Trust Account. 
  
 The funds are to be invested in first mortgages on a 7-day call 

period, at an interest rate calculated daily at 12% per annum. 
  
 Would you please sign the attached copy of this letter to 

acknowledge having received our cheque and forward it to us with 
your Trust Account Receipt. 

  
 
14.40 

Avery agreed that it was a matter of substantial interest to him, as a 
director of the vineyard manager, to decide where to place the funds that 
were coming from the trustee. He was asked: 

  
 ..what discussions did you engage in with the other directors of Karri 

Oak, if any, as to where those funds would be placed when they 
were released by the trustee?---The - - as - - as I said earlier, Mr 
Bocso looked after the - - the prospectus and the financial aspects, 
and we relied on him to - - to look at those matters. 

  
 All right. And did Mr Bocso consult with you, and say to you, "Mr 

Avery, you know, where should we place these funds?"?---He would 
have, but I can't recall it specifically. 

  
 And did you - - do you recall whether you responded to him? --- 

Well, I would have said we - - you know, the funds need to be 
invested to - - to generate some interest, if they're not - - they're 
not required at the present time. 

  
 Are - - are you - - is this just an assumption as to what you might 

have said, or have you any vague recollection at all of such a 
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conversation? --- No, I - - it's - - it's very vague. I can - - it- - it 
probably did come up, but I can't specifically recall it. 

  
 And it might not have come up? --- It may not have come up. 
  
 And after the 30th of June, did you ever inquire from Mr Bocso as to 

where he had invested this - - ? --- Well, we were advised that it 
had been invested. 

  
 Yes. You were advised by whom? --- By Mr Bocso. 
  
 In what context were you advised? Was this at a board meeting, or 

was this over the phone, or ? --- It it was at a later board meeting 
that we were advised. 

  
 
14.41 

A little later Avery was asked: 
  
 Did it strike you as perhaps an unconventional investment for a 

company which was holding growers' moneys to have made? --- 
Well, by that stage I was aware there was - - that Grubb was 
underwriting the - - the investments, and he was a finance broker, 
and at that stage it didn't seem out of order to - - for those funds to 
be invested in that way. 

  
 Now, Mr Grubb was a finance broker and not a bank. Was - - do you 

accept that?---Yes 
  
 Avery agreed that the investment shown on the letter was "commercial 

nonsense", and that it was a matter of some regret to him that the 
investment went ahead. In the real world it is simply impracticable to 
achieve first mortgage security coupled with a capacity on the part of the 
entity placing the funds ― in this case Karri Oak Ltd ― to have them 
available subject to seven days notice. Further, only a bank or other very 
large financial institution would have the capacity to borrow an amount of 
$3,650,000 and have it available on seven days call. 

  
 
14.42 

Bocso was asked whether he had ever, before or since, heard of an 
arrangement like that contained in the letter. He replied: 

  
 No, I haven't. I haven't, but it - - you know, it seemed to be a 

reasonable thing to do, the way Grubb operated, because he had 
such a large fund - - funds under management. 
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14.43 

Perhaps that is right, but in any event there was never a mortgage. The 
funds were never secured. Karri Oak let Grubb have this large amount of 
money, representing the greater part of its working capital at the time, and 
never obtained any security. Bocso was asked: 

  
 ... this was an important asset for your company, was it not? --- It 

was. 
  
 And you were a director of Karri Oak Ltd? --- Yes. 
  
 And you've already given evidence to the effect that you've never 

heard of an arrangement like this either before or afterwards?---
That's right. 

  
 You were all the time - - the company was all the time incurring 

debts to trade creditors?--- Yes, and we got - - we got paid - - we 
got our draws right through to - - into 99, so we in fact - - 

  
 Your failure to obtain security was reprehensible, was it not?---We 

had problems getting them from him. 
  
 Just listen to my question? --- Yes. Yes. 
  
 Do you accept that your failure to obtain security was 

reprehensible?---In hindsight, it was negligent, I think, yes. 
  
 Yes. And it led to people such as trade creditors incurring large 

losses because in the end you had to write off the debt?---Yes. Some 
debts, yes. 

  
 Well, a lot of money, wasn't it?--- A lot of money, yes. 
  
 
14.44 

That writing off occurred after Grubb's business collapsed. The amount on 
deposit then stood at $3,018,852. The minutes of the meeting of directors 
of Karri Oak Ltd, held on 28 June 1999, make sad reading. Avery and 
Bocso were present in person, and Holland by telephone. The Board 
"discussed at length the Provisional Liquidators appointment to Graeme 
Grubb Finance Broker and its possible consequences" and "resolved to 
write off the balance of the investment together with all accrued interest as 
at 28th June 1999 as a bad debt." A consequence was that trade creditors 
could not be paid. Thus ordinary people, who had done work and supplied 
goods, got nothing in return. 
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14.45 

The other individual who participated in the decision to advance Karri Oak 
money to Grubb was Baker. He was not formally a director of Karri Oak 
Ltd, but at all times acted as such. And he was one of those who stood to 
gain substantial fees from the Karri Oak project proceeding. The others 
who stood to gain substantial fees were Bocso and Grubb. Grubb charged 
brokerage at the modest rate of 1% on funds raised up until the end of 
March 1998, and then at the rate of 2%. The amount of brokerage fees he 
charged Sandgate Corporation to 30 June 1998 was $133,452.06. Because 
his books were not well kept, I cannot say with confidence whether that 
related to both the Karri Oak and Ord River Sandalwood projects, but 
probably it did. Whether it related to one or two projects, it was a large 
amount of money. 

  
 THE MONEY KEEPS FLOWING 
 
14.46 

By the date of the round robin Grubb lenders had already lent Sandgate in 
excess of $4.4 million for the Karri Oak vineyard. The money flow 
continued thereafter. 

  
 
14.47 

Baker was not a director of Karri Oak Ltd, but I accept the submission by 
counsel assisting that as a matter of practical reality he had more control 
over the affairs of the company than did two of its nominated directors, 
Holland and Avery. Baker was a director of Sandgate Corporation, and 
worked full time out of an office in West Perth, devoting most of his time to 
the Karri Oak Vineyard and Ord River Sandalwood projects. The latter is 
the subject of the next chapter of this Report. 

  
 
14.48 

The affairs of Sandgate Corporation, Karri Oak, Ord River Sandalwood and 
Ord River Land Corporation were managed together as a group in regular 
meetings attended by Baker, Bocso, Guest and Grubb. At these meetings 
reports on progress at the vineyard were considered and plans made for 
future expenditure. In making these plans the directors did not regard 
themselves as being constrained by the limited number of subscriptions 
received to date and the amount of the (at least notional) application 
money thereby generated. They had far grander plans for the vineyard. 
They did not regard the application monies as being the source of financing 
for these plans. This was true of both the Karri Oak and Ord River 
Sandalwood projects. 

  
 
14.49 

The directors saw the loans funds coming from Grubb as the source of their 
funding for the monthly expenditure they planned. Each month they told 
Grubb how much they needed and they expected Grubb to come up with 
money. This he did ― sometimes delivering the cheques himself to the 
Sandgate premises. Occasionally there were notional draw-downs on the 
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$3,650,000 deposit. One such occasion was for the payment of a profit 
distribution totalling $436,000 to the family companies of Baker, Bocso and 
Avery in October 1998. The monies which enabled the distribution to be 
made came out of Grubb's trust account. 

  
 
14.50 

There was pressure on Grubb to raise more and more money. The position 
was exacerbated by the fact that the project was not income producing and 
there was no source of income to pay the interest. The directors were 
holding out for another capital raising through a second prospectus for an 
injection of further funding. Grubb found it increasingly difficult to meet the 
almost insatiable demand for funds. 

  
 
14.51 

At successive meetings which, according to the minutes, were "of 
Directors, Advisors and Consultants of Sandgate Corporation Pty Ltd and 
Group Entities" there were entries such as: 

  
 

�� Financier assured the meeting that flow new funds were improving 
 

�� Financier assured the meeting that flow of new funds will improve 
after property settlements 

 
�� Report 18/2/99 showing requirement of $1,063,257 

 Pressure been put on financier to speed up flow of funds. 
  
 The meetings took place on 22 January, 3 February and 18 February 1999 

respectively. 
  
 
14.52 

To a significant extent Grubb responded to these pressures by taking funds 
from his clients without their authority. He was "'robbing Peter to pay 
Paul". That was stealing and that is why he is now in gaol. A provisional 
liquidator was appointed to Rowena Nominees in May 1999. 

  
 
14.53 

The total amount advanced by lender clients of Graeme Grubb Finance 
Broker to Sandgate in relation to the Karri Oak Vineyard project, as best 
can be worked out, was $12,391,867. A great part of it was spent on 
buying the land, vines, vineyard equipment, motor vehicles and so on, and 
doing the extensive earthworks and trellising. There were also some loans 
to related companies and more than $1,200,000 was paid to entities 
associated with Grubb, Baker, Bocso, Avery and Holland. Of that amount 
$808,996.44 was paid to Baker-related entities. 

  
 SALE OF THE LAND 
 
14.54 

When Rowena Nominees went under, the Grubb source of funds naturally 
dried up. Sandgate could not meet interest payments on borrowed funds. 
Administrators were appointed to both Sandgate Corporation and also Karri 
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Oak Ltd on 31 August 1999. And the same men (Hughes and Smith) were 
appointed as liquidators of both companies on 22 December 1999. The 
Sandgate liquidators sold the land and improvements ― the vineyard ― for 
$4,950,000. The Karri Oak liquidators sold the benefit from the contracts 
between that company and growers to a new management company. 

  
 
14.55 

At the end of the day, growers have lost nothing. Lenders have lost well 
over half of their money. Many of them never became registered as 
mortgagees, and the resultant messy situation has been difficult to resolve 
and very distressing for many individuals who believed that Grubb was 
looking after their interests. 

  
 FINDINGS - GRUBB 
 
14.56 

First and foremost, Grubb behaved improperly in using money which had 
been entrusted to him by lender clients contrary to, or without the 
authority of, those lenders. He behaved as if he were a bank, borrowing 
money, and lending it on at his discretion. He did this to the extent of 
millions of dollars. The motivation was to keep projects going, and to keep 
his business afloat and profitable. This led to large losses by lenders, and 
to much chaos and unhappiness. It is for this conduct that he has gone to 
prison. 

  
 
14.57 

Grubb's second major act of impropriety was in paying out funds entrusted 
to him by his lender clients without obtaining security in the form of a 
registered mortgage. As already stated (see 14.17-14.21 above) Grubb 
gave fulsome assurances as to security, but did not carry through. 
Specifically, a mortgage securing repayment of $6,525,000 was entered 
into by Sandgate Corporation on a date unknown, but some time before 30 
June 1998. Baker was a guarantor to that mortgage. So was Bocso. So was 
Grubb. But the mortgage was never registered. Another mortgage securing 
a sum of $3,600,000 was prepared and executed (see 14.19 above) and 
registered on 11 December 1998. Registration should have occurred 
earlier. There were no guarantors in this mortgage. Grubb left clients who 
had advanced about $9,000,000 to the Karri Oak project completely 
unsecured. This was grave impropriety. 

  
 
14.58 

I also conclude and find that Grubb acted improperly in that he participated 
in a course of conduct designed to create the misleading impression that 
he had as at 30 June 1998 procured a sufficient number of his lender 
clients to make loans to all grower investors who had applied to him for 
loans. This relates to the round robin of cheques, and to the advance of 
funds by Karri Oak back to Grubb. 
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14.59 

Finally, it was agreed between Baker, Bocso and Grubb in 1997 that each 
would hold a one-third beneficial ownership of Karri Oak Ltd. A trust deed 
was entered into which provided that Rowsley Pty Ltd, the trustee for a 
Baker Family Trust, would hold certain of its interests in Karri Oak as 
trustee for the Grubb Family Trust No 2. Grubb, Baker and Bocso each said 
the arrangement was modified in February 1998 when the trust deed was 
shredded. It was said that Baker then agreed to purchase Grubb's interest. 

  
 There is difficulty with that evidence, because as at 17 April 1998 a St 

George Bank officer said this in an internal memorandum: 
  
 The current shareholding structure is Baker 66% and Bocso 33% 

however 50% of the shareholding held by Baker is actually held in 
trust for Graeme Grubb and consequently Graeme shall also 
guarantee this deal. As Graeme's company Rowena Nominees Pty 
Limited will act as a broker for private lenders he was advised to 
keep his interest at arms length to the management deals 
established in the Prospectus. 

  
 
14.60 

That officer said that the information contained in the memorandum was 
provided by the Karri Oak directors, and Grubb himself. He also said that in 
a meeting in April 1998 which Baker, Bocso and Grubb attended, one of 
the participants said that Grubb was an equity participant, and did so in 
Grubb's presence. Grubb accepted that as at 15 April of that year, he held 
a beneficial interest in the Karri Oak project. There is some doubt whether 
that interest was ever terminated. What is known is that in October 1998, 
Rowsley acknowledged that half of a distribution to it from Karri Oak Ltd 
was payable to the Grubb trust as part of a "profit share". This means that 
up until that time, at least, Grubb and his company had an interest in the 
success of the project over and above his performance of functions as a 
finance broker. That should have been disclosed to lenders, and it was not. 
It was improper of Grubb not to make that disclosure. 

  
 FINDINGS - DIRECTORS 
 
14.61 

Bocso and Avery were each knowingly concerned in the decision to pay 
money ― no less than $3,650,000 ― to Grubb, and in the failure to ensure 
that mortgage security was obtained, although that was a condition on 
which the monies were paid over. Bocso and Avery were both directors of 
the company, whose funds and very existence were thus put at grave risk. 
I conclude and find that each behaved improperly in this respect. Baker 
was also complicit, and clearly acted as if he were a director of Karri Oak 
Ltd, but I make no formal finding of impropriety against him. In relation to 
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a similar and contemporaneous transaction involving the Ord River 
Sandalwood project, dealt with in the next Chapter, such a finding is made 
against Baker because he was there a formally appointed director. 

  
 
14.62 

Bocso also acted improperly in that he was an active participant in the 
round robin of cheques which was designed to create the misleading 
impression that by 30 June 1998 the minimum subscription condition of the 
Karri Oak prospectus had been met. But the condition had not been met. 
In reality Grubb, on behalf of grower investors, was not in a position to ― 
and did not in reality ― make the loans which would have enabled growers 
to improve Karri Oak’s capital position and to further the company’s 
prospect of success in carrying through with its project and remaining 
solvent. 

  
 
14.63 

Bocso also acted improperly in another respect. In July 1999 ASIC 
conducted a surveillance visit at the premises of the Sandgate group of 
companies. ASIC was concerned at what it discovered. It wrote a letter to 
Karri Oak Ltd making certain observations and asking questions. One 
question related to the write-off of the Karri Oak deposit with Grubb and 
was in the following terms: 

  
 4.3 What effect does the write off have on the viability and 

profitability of the schemes? 
  
 Bocso replied to that letter on behalf of Karri Oak in the following terms: 
  
 4.3 The debt has not been written off and, if not recovered in full, 

will reduce the profits of the manager and not the project. 
  
 The statement in the letter that the debt had not been written off was false 

and Bocso knew that it was false. Only two months earlier Bocso had 
attended a meeting of the directors of Karri Oak Ltd where it was decided 
to write off the debt. It was improper conduct on Bocso’s part to tell this 
untruth to the regulatory authority. 

  
 FINDINGS - TRUSTEE  
 
14.64 

Young has been a practising chartered accountant since 1989. He was a 
director of Charters Securities Pty Ltd, which executed the Karri Oak 
Vineyard Trust Deed and became trustee under it. On the same day, a 
prospectus for the scheme was issued. It was Young who, at all material 
times, acted on behalf of Charters Securities Pty Ltd in relation to matters 
affecting that company’s role as trustee for the Karri Oak vineyard project. 
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14.65 

Counsel assisting has urged upon me that I should find that Young acted 
improperly in three separate respects. The first is that he agreed to release 
the application monies in relation to the Karri Oak vineyard project to the 
manager before the conditions permitting that release had been fulfilled. It 
is said that prior to 30 June 1998 Young, on behalf of the trustee company, 
knew that there was a mortgage which had been granted to the Grubb 
lender clients by Sandgate over Eulup Road and that, notwithstanding such 
knowledge, he authorised the release of the application monies without 
having obtained the consent of the Grubb lender mortgagees. The facts 
surrounding the failure to obtain the consent of the mortgagees are 
somewhat complex, but need not be gone into. I decline to make any 
finding of impropriety on the part of Young in relation to that allegation. 

  
 
14.66 

It was secondly said that Young acted improperly by, in effect, failing on 
behalf of Charters Securities to exercise due diligence and vigilance in 
carrying out the trustee’s function of monitoring the manager’s conduct 
during attempts to realise the project. In the trust deed the manager 
promised the trustee on behalf of the growers to strive to ensure that the 
project was carried on and conducted in a proper and efficient manner and 
to strive to conduct its business in a proper and efficient manner. The role 
of the trustee was essentially to monitor the performance of the manager 
and to take such action as may be necessary to secure compliance with the 
trust deed and the prospectus. 

  
 
14.67 

Young described his understanding of the position when questioned: 
  
 And is it your position that upon receipt of a minimum subscription 

and the manager under clause 9.7.2 having advised the trustee that 
the manager and the lessor are able to proceed to issue interest in 
the trusts and the project under the prospectus, you are able to pay 
these monies to the manager, and then that’s the end of it .You 
don’t have to worry any more?-----Well, I don’t have----it’s not a 
question of not having to worry about it, but I think the focus then 
becomes one of ensuring that the manager fulfils its duties under the 
prospectus. 

  
 
14.68 

The trustee was to exercise due diligence and vigilance in carrying out its 
functions and in protecting the rights and interests of the applicants and 
the growers. The trustee was also required to take the reasonable steps 
necessary to find out whether the manager was adequately exercising the 
manager’s powers and performing the manager’s functions. The obligation 
to take these steps was a serious and important component of the trustee’s 
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role. It specifically placed the onus on the trustee to inform itself of what 
the manager was doing. This was necessary so that it was in a position to 
take whatever action was necessary to protect the interests of the growers 
against any abuse by the manager. 

  
 
14.69 

Young did not cause the trustee to take the reasonable steps necessary to 
inform itself of how adequately the manager was exercising the manager’s 
powers and performing of the manager’s functions. Under Young’s control 
the trustee presided over a project that collapsed under a mountain of debt 
within 14 months of its commencement. 

  
 
14.70 

Young relied upon an exchange of correspondence between the trustee and 
the manager in the period August – September 1998 in support of an 
argument that he had properly carried out his function. However, there are 
several unsatisfactory aspects of this correspondence. First, it includes a 
questionnaire which is superficial. It has the hallmarks of a perfunctory 
exercise. Secondly, the answers are simple one-line assertions. The very 
fact that the trustee received such a cursory response from the manager 
should in itself have been a cause for concern to a diligent trustee. Thirdly, 
there was only one such attempt made by the trustee to request any such 
information from the manager during the 14-month period before the 
manager and the lessor were placed in administration. A trustee exercising 
due diligence and vigilance would have established a system to ensure that 
it received a flow of relevant and detailed information at frequent intervals. 
Young did not establish such a system. 

  
 
14.71 

Even if Young had instituted the relatively simple system of being 
circulated with the minutes of the regular meetings of directors and 
consultants which I have referred to above, he would have learned that the 
project was not being conducted in a proper and efficient manner. He 
would have learned that the Karri Oak directors had in effect permitted the 
Karri Oak management function to be subsumed into a group management 
structure under the effective control of Baker and Bocso, that the 
relationship between Karri Oak and Sandgate had not been formulated and 
recorded in a written agreement, that the project operations were not 
being funded from the application monies, as required, but from debt, that 
the amount of the debt was escalating each month, and that from 
December 1998 there were real problems in arranging for Grubb’s lender 
clients to keep funding this escalating debt. 

  
 
14.72 

Young also sought to rely upon the receipt of reports from an independent 
viticulturist and the receipt of accounts, but these are documents which 
Young on behalf of the trustee had a separate and independent duty to 
obtain. The receipt of these occasional documents was no substitute for the 
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separate requirement that the trustee make its own efforts to become 
informed of the manager’s ongoing operations throughout the year. 
Further, some of these documents were received after the damage had 
already occurred and debt was out of control. Young also sought to rely on 
the fact that he had visited the vineyard in November 1998. But this fact 
alone does not alter the situation. The real question was: where was the 
money coming from to fund the development of the vineyard? 

  
 
14.73 

The role of trustee is a highly responsible position. It is a position of trust. 
The effective operation of a prescribed interest scheme depends upon the 
diligent performance of the function of the trustee. Young’s failure to take 
reasonable steps to become informed, on behalf of the trustee, of the 
manager’s performance fell well short of the appropriate standard for the 
conduct of a trustee and effectively amounted to an abandonment of duty 
and responsibility. It was improper conduct. 

  
 
14.74 

The third respect in which it was alleged that Young acted improperly was 
that he failed, on behalf of the trustee, first to monitor and then to put into 
effect the representation contained in the Karri Oak prospectus that 
borrowing by Sandgate would not exceed 75% of the value of the Eulup 
Road land without the permission of the trustee. 

  
 
14.75 

I have already set out a sufficient extract from the prospectus containing 
this representation. In light of subsequent developments, it is pertinent to 
note that the extract occurs in that section of the prospectus that describes 
“project risks”. 

  
 
14.76 

By procuring Charters Securities to act as trustee after the publication of 
the prospectus, and without repudiating the representation referred to 
above, Young, on behalf of the trustee company, adopted the 
representation. Young on behalf of the trustee thereby impliedly 
represented the statement as true as at the date of the prospectus and 
into the future. 

  
 
14.77 

Young conceded in evidence that he had not called for any valuation in 
relation to the land by 30 June 1998, nor had he enquired as to the extent 
of the borrowing by Sandgate as of that date. By June 1999 Sandgate had 
incurred debts to Grubb’s client lenders in excess of $12,000,000 in 
relation to the Karri Oak vineyard project. The Eulup Road property was 
ultimately sold for $4.95million.  

  
 
14.78 

In evidence, Young conceded that he should have done more to monitor 
the  borrowings  of  Sandgate.  However,  I make  no  separate  finding  of 
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 impropriety against Young in this respect, as it is part of a general lack of 
watchfulness in him, which has been sufficiently dealt with in the second 
area of discussion above. 

  
 FINDINGS - AUDITOR 
 
14.79 

Butler is a fellow of the Institutes of Chartered Accountants of Australia, 
England and Wales and has been a partner of Butler Settineri Chartered 
Accountants since August 1985. In 1998, on behalf of his firm, he agreed 
to a request by Bosco to act as the auditor of the Karri Oak project. He also 
agreed to act as the auditor for the Ord River Sandalwood project. Butler 
was the partner in his firm with the responsibility for carrying out these 
audits. 

  
 
14.80 

Butler issued unqualified audit opinions dated 26 November 1998 in 
respect of the financial statements of each of the Karri Oak Vineyard 
project and the Ord River Sandalwood project. Those financial statements 
reflected that as at 30 June 1998 the cash at bank was $3,980,775 in 
respect of the Karri Oak project and $2,597,809 in respect of the Ord River 
Sandalwood project. These sums purported to reflect the deposit of 
application monies emanating from growers’ loans made by Grubb lender 
clients. Each of the financial statements also contained the following 
statement by the directors of the trustee: 

  
 RELEASE OF APPLICATION MONEYS TO THE MANAGER AFTER 

SATISFACTION OF CONDITIONS PURSUANT TO CLAUSE 11 OF 
THE TRUST DEED 

  
 The Trust Deed provides for all Application Monies to be paid to the 

Manager and Lessor after Satisfaction of Conditions. On 3 July 1998 
the Trustee was satisfied that the conditions for the release of the 
Application Moneys had been complied with. The Funds were 
distributed pursuant to Clause 11 of the Trust Deed and the 
Trustee’s Reserve Fund established pursuant to Clause 14 of the 
Trust Deed. 

  
 
14.81 

Counsel assisting has urged that Butler acted improperly by not conducting 
an audit of the Karri Oak Vineyard and the Ord River Sandalwood projects 
in a diligent manner consistent with his professional obligations as an 
independent auditor. In essence, Counsel assisting alleges that Butler did 
not carry out a proper investigation into the circumstances surrounding the 
deposit and payment of the application monies in light of the circumstances 
known to Butler when he gave his audit opinion. 
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14.82 

Butler gave the following evidence: 
  
 …two questions. Do you think an auditor, in the course of his work, 

should adopt an inquiring approach? … He should. 
  
 Do you think that an auditor, in the course of his work, should adopt 

a sceptical approach, testing propositions that are put to him?… Yes. 
  
 
14.83 

In conducting his audit Butler became aware that the bank statement for 
the account that Charters Securities held at the St George Bank in respect 
of the Karri Oak project showed that the account was in credit to the sum 
of $326,278.98 on 30 June 1998 and then on 3 July 1998 went into debit 
in the amount of $3,432,938.26. This debit was shown as being caused by 
the payment out of the account of two cheques in the sums of $180,000 
and $3,585,000 respectively. The sums comprise the payment of the 
“application monies” by the Trustee referred to in the statement extracted 
from financial statements (see 14.80 above). 

  
 
14.84 

The same bank statement then records a payment into the account on the 
6 July from Rowena Nominees of $3,650,000. That deposit brings the 
account into a credit balance of $221,949.20. There is a notation next to 
the words ‘Rowena Nominees’: “Value date 30.06.98”. This is in the bank 
statement. 

  
 
14.85 

A similar pattern is revealed in the bank statement held by Charters 
Securities at the St George Bank in relation to the Ord River/Sandalwood 
project. 

  
 
14.86 

Butler also received prior to signing the unqualified audit opinion, a 
certificate issued by the St George Bank which purported to record the 
state of the account balances of the Chartered Securities bank accounts in 
respect of the two projects as at 30 June 1998. The certificate showed that 
credit balances in respect of each of these accounts as at 30 June 1998 
were at variance with the figures in the bank statements referred to above. 
In essence this certificate treated the payments from Rowena Nominees 
referred to above as having been made on 30 June 1998 and not 6 July 
1998 as reflected in the bank statements. Butler accepted in evidence that 
he had received two conflicting pieces of information from the St George 
Bank in relation to the state of the bank accounts as at 30 June 1998. 

  
 
14.87 

Further, at the time of undertaking the audit, Butler also had in his 
possession a letter (dated 3 July 1998 ) from Mr Baker, on behalf of Ord 
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River Sandalwood Corporation Ltd, to Graeme Grubb Finance Broker 
enclosing a cheque in the sum of $2,325,000 with instruction that the 
funds were “to be invested in first mortgages on a seven day call period, at 
an interest rate calculated daily at 12% per annum”. This transaction 
purported to be the investment of the application monies by Ord River 
Sandalwood with Graeme Grubb Finance Broker. In evidence Butler 
accepted that the investment which was being proposed in that letter was 
“not a commercial investment”. Further, Butler conceded in evidence that 
he was aware that this payment to Graeme Grubb formed part of a round 
robin exercise which he understood to mean a circular movement of funds 
through the accounts of those he referred to as “the lender”, the trustee, 
the manager and back to the lender. 

  
 
14.88 

Accordingly, at the time of his audit, Butler was confronted with a situation 
in which the Bank had provided him with conflicting pieces of information 
as to when the application monies had been paid into the trustee’s 
account. The difference was highly significant because these were tax 
driven schemes and it was important that the application monies be in the 
trustee’s account by 30 June 1998. Butler also had evidence of an 
“investment” with Grubb of the application monies which he recognised in 
evidence as not being a “commercial investment” and which others 
described in evidence as “commercial nonsense”. He also knew that the 
payment back to Grubb formed part of a round robin exercise. Plainly, the 
circumstances cried out to the mildly curious, let alone the professional 
sceptic, for inquiries to be made of, at the very least, the bank and Grubb. 
A reasonable auditor would have been concerned to obtain an explanation 
for the discrepancy between the bank certificate and the bank statements, 
particularly in circumstances where the Bank had permitted a round robin 
which had as one of its components a commercially bizarre deposit with a 
finance broker. 

  
 
14.89 

However, Butler said in evidence that neither he nor any of his staff sought 
any explanation from the Bank of these discrepancies or any other matters. 
Nor did Butler ask to see the bank statements from Rowena Nominees, the 
company allegedly paying the $3,650,000 in application monies that 
arrived in the bank account on the 6 July 1998 but were then treated as 
having arrived on 30 June 1998. Nor did Butler or his staff seek any 
explanation from Grubb concerning the round robin or anything. A 
reasonable auditor would have wanted to know the state of the Rowena 
Nominees bank account prior to the round robin, and why it was necessary 
to use the round robin at all. 

  
 
14.90 

These were obvious enquiries which Butler should have made given the 
circumstances of which he was aware when he came to do his audit. 
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14.91 

Even a simple request that Rowena Nominees supply its bank statements 
for the period 1 June 1998 to 6 July 1998 would have disclosed that Grubb 
had not, prior to 30 June 1998, procured from his lender clients the 
moneys for the growers’ loans, that there was therefore no bona fide fund 
of application moneys available on 30 June 1998 and that the statement by 
the directors of the trustee in the financial statements referred to above 
needed serious qualification. 

  
 
14.92 

The failure by Butler to make those enquiries in the circumstances was a 
gross departure from the standard which Butler himself acknowledged 
should be adopted. He acted improperly. 

  
 
14.93 

Butler sought to rely upon an expert opinion given by Derrick Parkin, a 
partner of Anderson Andersen. However, Parkin’s opinion is highly qualified 
and founded upon a limited range of factual assumptions. In fact, the 
document is entitled “Opinion on Specific Audit Matters”. Significantly 
Parkin says that “the facts of the Statement of Possible Findings…..are not 
within the scope of this report.” 

  
 
14.94 

Accordingly, Parkin does not address the fact that Butler had in his 
possession at the time of the audit the letter from Baker to Grubb 
purporting to invest at seven-day call the sum of $2,325,000 at 12% 
interest secured by first mortgage. Parkin exhibits no consciousness of the 
fact that Butler accepted in evidence that this was not a commercial 
investment. Further Parkin himself expresses no opinion on the 
commerciality or otherwise of the investment proposed in the letter. 
Perhaps more significantly, Parkin expresses no opinion on how a 
reasonable auditor in Butler’s position and possessed of his knowledge at 
the relevant time would have reacted on having seen such a letter. 

  
 
14.95 

Further, Parkin’s opinion demonstrates no consciousness of the fact that 
Butler admitted in evidence that he was aware that the deposit of monies 
by the management companies with Graeme Grubb Finance Broker was 
part of a round robin exercise. Parkin does not, therefore, express any 
opinion on how a reasonable auditor in Butler’s position would have reacted 
to that circumstance. Nor does Parkin express any opinion on whether a 
bank that is itself a participant in a round robin exercise which creates a 
misleading impression can be regarded as a genuine third party when it 
comes to certifying balances in the impugned account. In those 
circumstances, the opinion of Parkin does not address the gravamen of the 
allegations made against Butler and therefore only limited weight can be 
accorded to it. 
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 FINDINGS - ST GEORGE BANK 
 
14.96 

Two findings of impropriety against the St George Bank have been urged 
upon me by counsel assisting. The first is that the bank, in operating a 
statutory trust account on behalf of Rowena Nominees at its Perth branch, 
without having instituted the system which ensured that the staff at the 
bank were properly trained for the task and were properly supervised, 
acted improperly. There is no doubt that bank staff, at that branch at least, 
were neither properly trained nor properly supervised as to the conduct of 
trust accounts of finance brokers. That clearly appears from evidence given 
by bank officers named Drake-Brockman, Schatz and Vukman. 

  
 
14.97 

It led to the situation in which monies were transferred from the Grubb 
trust account to cover debits in several of the ten other accounts that 
Grubb and entities related to him kept at the bank. There were many such 
transfers, and some were for large amounts. For example, on 14 December 
1998 Grubb wrote to Schatz requesting a transfer from his trust account to 
another Rowena Nominees account in the sum of $300,000, and that 
request was met. On 17 December 1998 Vukman transferred money from 
the Grubb trust account into a general account, to rectify a deficiency and 
so benefited the bank. Schatz said that, knowing what he does now about 
the Finance Brokers Control Act, he would treat such a trust account held 
by a finance broker differently than he did on this and other occasions. 
Vukman said he was unaware that the Act required that a finance broker's 
trust account must not be used by the broker to pay debts generally.  

  
 
14.98 

In the circumstances I conclude and find that the bank's failure to train and 
supervise its staff in relation to the operation of finance brokers’ trust 
accounts was improper. 

  
 
14.99 

The other finding urged is that the bank facilitated the cheque round robin, 
and thereby enabled the proponents of the Karri Oak project to represent 
that the fundamental preconditions underlying it had been fulfilled by 
30 June 1998, when in fact they had not. There are difficulties with this, 
although Schatz had seen the draft prospectus, there is no doubt that the 
bank's participation in the cheque round robin was essential to its success, 
and without the bank's co-operation it is likely that the project would have 
failed earlier, and with fewer losses, than it did. Indeed, if the subscribers 
had got their money back in early 1998, little public money would have 
been lost. 

  
 
14.100 

The bank has urged on me that there is nothing inherently wrong with a 
round robin series of transactions. That is doubtless so, but equally a round 
robin exercise is capable of creating a misleading impression and that is 
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what happened in this case. But I have difficulty with the notion that the St 
George Bank ― a large entity, with many employees ― is to be taken as 
knowing everything that each individual employee knows as to the affairs 
of the bank’s customers. Whether or not the bank can be made civilly liable 
is a matter that remains to be determined. Perhaps it can, and perhaps 
not. However, to find impropriety I must be satisfied that opprobrium 
rightly attaches to the bank's conduct, and in the end I cannot be fully 
satisfied as to that. It is clear that the bank now wishes it had not, through 
its officers, granted the accommodation it did to Grubb and others. It is 
clear that the bank now wishes it had not given transactions which 
occurred after 30 June a "value date" of 30 June, and thus treated them as 
happening earlier than they had done. I frankly find that to be dubious 
conduct. But it is one thing to criticise, and another to make formal 
findings of impropriety. In this instance I decline to do so. 
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CHAPTER 15 
 

SANDALWOOD PROJECT, ORD RIVER 
 

 
15.1 

This project had close similarities to, and connections with, the Karri Oak 
Vineyard project dealt with in the previous chapter. The key players were 
the same ― Arthur Baker and Roland Bocso as developers, Charters 
Securities Pty Ltd as trustee, and Graeme Grubb as financier. The project 
was tax-driven, and involved the leasing of land in the far north of Western 
Australia for a 15-year period, land on which sandalwood and other trees 
would be grown. Lender clients of Grubb lost millions of dollars as a result of 
his participation in the scheme. 

  
 LAND AND PROJECT 
 
15.2 

In November 1997 Sandgate Pty Ltd contracted to purchase King Location 
276 for $2,400,000. A related company, Ord River Land Corporation Pty Ltd, 
became registered as proprietor on 21 April 1998. The land comprises 269.5 
hectares, and is about 15 kilometres north of Kununurra. A ready supply of 
irrigated water was available to it from the Ord River Dam. 

  
 
15.3 

A prospectus dated 16 April 1998 was lodged with the Australian Securities 
Commission on 4 May 1998. What follows is taken from it: 

  
 Indian sandalwood (Santalum album), a native of India and other 

tropical parts of Asia, is one of the most valuable timbers produced in 
the world. It is also one of the oldest known perfumery materials and 
has a history spanning more than 2000 years. It is mentioned in 
Indian Literature as old as Milanda Pahna (200 B.C.). 
 
World market prices for Indian sandalwood fluctuates depending on 
the source and quality of the timber. 
 
Current World Market Price for Indian sandalwood, sourced from 
India, sells from A$21,000 per tonne, with sales being recorded over 
A$25,000 per tonne. It remains highly prized as a commercial 
opportunity for its heartwood which yields sandalwood oil, an 
important ingredient of many perfumes and cosmetics. Leading 
perfume and cosmetic brand names account for a steady demand of 
sandalwood oil and it is much sought after for soaps and 
aromatherapy as well as for its valuable medicinal properties. 

  
 The property is to be divided into 230 leased areas each of 1 ha (2.47 

acres) which will be planted with 700 Indian sandalwood, 180 ebony 
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trees, and other suitable host tree species of no present commercial 
value. 

  
 The Project Managers are establishing a plantation of premium quality 

Indian sandalwood and ebony trees, using the most advanced 
forestry technology and techniques developed by the Western 
Australian Government Department of Conservation and Land 
Management. 

  
 As you read through the various sections of this prospectus, it will 

become evident to you that there are several compelling reasons to 
become a Grower in this Project: 

  
 - Flexibility with options of self funding or finance; 
  
 - Returns of $780,000 (pre tax income) are projected over 15 

years based on an initial investment of $25,100 by June 30 
1998 and total investment $105,511 …; 

  
 - World shortage of Indian sandalwood with demand greater 

than supply; 
  
 - Certain soils in the Ord River Irrigation Area are among the 

most suitable in the world for growing Indian sandalwood; 
  
 - Indian sandalwood is a natural product producing essential oils 

that cannot be produced artificially; 
  
 - Satisfaction of producing a quality product; 
  
 - Tax benefits – first year refund of up to $12,100. (based on 

48.5% tax rate); 
  
 - Security of being involved in a growing export industry; 
  
 - Each leased area is projected to yield 21 tonnes of Indian 

sandalwood, and 13.6 tonnes of ebony; 
  
 - Current world market price of quality Indian sandalwood is 

AU$21,000 per tonne and for ebony $9,500 per tonne. 
  
 A convenient finance arrangement is available (from Rowena 

Nominees) over a term of 15 years. If you choose to utilise the loan 
facility of $129,624 … all you need to pay upon application is $100 
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deposit. The finance facility covers the purchase of seedlings, rent, 
management and interest payments until completion of the Project by 
the year 2013. Interest on the loan is fixed at 12% per annum for the 
first three years. 

  
 
15.4 
 

All this was put with such fervent conviction that it is perhaps surprising that 
a minimum subscription, of 100 leased areas, was barely achieved. 

  
 COMPANIES AND TRUST 
 
15.5 

The major participants in this project, apart from subscribers who were 
called in the prospectus and will be called in this Report “growers” ― really 
just another word for investors ― were the project manager, the trustee 
and the financier. There were of course others who gave advice and 
facilitated the project. The prospectus mentions an independent tax advisor 
(KPMG), an accountant (KPMG Corporate Finance [WA] Pty Ltd), auditors of 
the manager and the project (Butler Settineri), an independent forester 
consultant to the trustee (Don Spriggins) and solicitors to the manager and 
to the trustee (Taylor Smart and DOD Price and Associates respectively). 

  
 
15.6 

The lessor was Ord River Land Corporation Pty Ltd, mentioned earlier. Its 
shareholders and directors were Baker and Bocso. It participated as trustee 
of the Ord River Land Trust, the unit holders in which were Rowsley Pty Ltd 
(a Baker trust company, holding 20 units) and Tiz Nominees Pty Ltd (a 
Bosco trust company, holding 10 units). 

  
 
15.7 

The project manager was Ord River Sandalwood Corporation Ltd, a non-
listed public company. Its directors were Baker, Bocso and Peter Kimber, a 
man with expertise in forestry. Ord River Sandalwood Corporation Pty Ltd 
participated as trustee of the Sandalwood Management Trust, the units in 
which were held by Rowsley Pty Ltd (168), Tiz Nominees Pty Ltd (84) and 
Kimber (14). 

  
 
15.8 

The trustee was Charters Securities Pty Ltd. James Young, a director of that 
company, was the individual concerned. 

  
 FINANCING THE PROJECT 
 
15.9 

Growers had expectations of good returns, especially in the later years, all 
this naturally depending upon the plantation being successful and 
sandalwood prices holding up. Whatever happened, they had to pay heavy 
costs, particularly in the early years. However, they stood to obtain solid tax 
benefits. What follows again comes from the prospectus: 

  
 - The term of the project will be fifteen (15) years. 
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 - Growers pay the first year’s management fees of $15,100, rent 

of $1,500 and $8,500 to purchase seedlings in advance by 
30 June 1998. 

  
 - The second year’s management fees are fixed at $8,600 and 

rent at $1,500 payable by 30 June 1999. 
  
 - Management fees in year 3 are fixed at $5,540 and rent is 

adjusted to Consumer Price Index (CPI) payable by 30 June 
2000. 

  
 - In year 4 Management fees are fixed at $2,300 and rent is 

adjusted to CPI and payable by 30 June 2001. 
  
 - Rent and management fees in years 5 to 15 are at the year 4 

rate and indexed annually for inflation and payable in advance 
for each year by 30 June. 

  
 
15.10 Hence in the first two years growers had to contribute a total of $35,200, of 

which $3,000 would go to the lessor and the balance to the project 
manager, but if they took advantage of the Rowena Nominees (ie Grubb) 
finance option they had to pay in cash immediately only $100. Grubb had to 
find the balance. 

  
 
15.11 If only the minimum subscriptions were received, Grubb had to raise 

$2,500,000 by 30 June 1998 from his lender clients. Had the prospectus 
been fully subscribed he would have had to raise $25,000 x 230 or 
$5,750,000.  

  
 ROUND ROBIN ON 30 JUNE 1998 
 
15.12 

A deal of evidence was heard concerning events which occurred at the WA 
head office of the St George Bank on 30 June 1998 and over the next few 
days. I can make no definitive findings as to precisely what happened when. 
Each participant gave a different account and the documentary evidence is 
confusing. 

  
 
15.13 

This much can be stated. Grubb drew a cheque in favour of Charters 
Securities Pty Ltd in the sum $2,325,000. Charters Securities as trustee 
drew two cheques, one in favour of Ord River Land Corporation in the sum 
of $150,000, being rent for the first year, and the other in favour of Ord 
River Sandalwood Corporation in the sum of $2,360,000 being the 
management fees attributable to 100 growers for the first year. Then Ord 
River Sandalwood Corporation made available to Grubb a cheque for 
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$2,325,000. A letter dated 3 July 1998 enclosing that cheque, signed by 
Baker, informed Grubb: 

  
 The funds are to be invested in first mortgages on a 7-day call period, 

at an interest rate calculated daily at 12% per annum. 
  
 The monies so received by Grubb were not secured by mortgage or 

otherwise. It was accepted by everyone at the hearing who was asked the 
question that the arrangement referred to in the words just quoted was 
commercially nonsensical. In the real world, mortgages are not granted for 
7-day periods. And only a few, apart from banks, have the resources to 
grant an at-call facility for a figure approaching $2,500,000. 

  
 
15.14 

It is also clear to me that the circular flow of funds achieved an objective 
different from that which was contemplated in the prospectus. The minimum 
subscription requirement was 100 growers, and what mattered was their 
money, which provided equity for the project. If the minimum subscription 
condition was not fulfilled, then under the prospectus the project had to be 
aborted, and any subscription monies deposited with the trustee had to be 
refunded. Hence it was essential that Grubb find, by 30 June 1998, enough 
lender clients with funds sufficient to make up the grower loans for 
whatever number of applicants who subscribed. Grubb did not do this. He 
did not have in his trust account by 30 June 1998 sufficient monies from 
clients who had agreed to lend their funds to the applicant growers. Indeed 
nobody had so agreed, or put up money. 

  
 
15.15 

As with the Karri Oak project, that failure to meet a fundamental condition 
of the Ord River Sandalwood project meant that the project should have 
been aborted there and then. The reason it was not was the round robin 
exercise ― cheques sent in a circle with no funds coming in from outside. 
The participation of a bank in that exercise was essential. The round robin 
created the misleading impression that the minimum subscription level had 
been reached and real funds had been paid to the management company so 
that the project could legitimately proceed. The round robin obscured the 
true position which was that there were no bona fide funds available to 
extend loans to growers and thus improve the project’s capital position. The 
project, which should have been killed at birth, was allowed to limp along 
for a while before it inevitably died, leaving many people out of pocket. 
Growers have lost nothing, but a heavy price has been paid by the project 
companies, by Grubb and Rowena Nominees, and by ordinary trade 
creditors. 
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 COLLAPSE OF THE PROJECT 
 
15.16 

After a provisional liquidator was appointed to Rowena Nominees in May 
1999, there was no prospect of further funding from Grubb for this project, 
which could not proceed. By the date of the appointment of the provisional 
liquidator, Grubb lender clients had advanced to Ord River Sandalwood 
Corporation $4,749,526. There was a registered first mortgage over the 
land belonging to Ord River Land Corporation which secured Grubb lenders 
to the extent of $1,350,000. 

  
 
15.17 

In August 1999 Troika Securities Ltd acquired Ord River Land Corporation 
and Ord River Sandalwood Corporation, each of which had at that time 
limited assets and no source of income. In June 2000 Troika Securities 
disposed of the only real assets of Ord River Land Corporation by selling the 
Kununurra property to ITC Timberlands Ltd for $2,000,000. The interests of 
growers, that is to say those who prescribed to the prospectus, have been 
protected. However, others have lost money, including ― but not limited to 
― Grubb clients whose money he put into the project, in many cases 
unbeknown to them. Losses they will suffer are in the order of $3,300,000. 

  
 FINDINGS 
 
15.18 

Grubb behaved improperly, in the same ways he did concerning the Karri 
Oak project (see Chapter 14). 

  
 
15.19 

There was again impropriety by directors in respect of the round robin and 
the investment of moneys with Grubb on an unsecured basis. On this 
occasion, the directors were Baker and Bocso, and findings of impropriety 
are made against each of them concerning both the cheque round robin and 
the unsecured investment. The reasons have been stated with respect to 
the parallel conduct concerning Karri Oak, and need not be repeated here. 

  
 
15.20 

I have already made findings of impropriety against Young and Butler and 
there is no need to deal separately with their position in relation to this 
project. 

  
 
15.21 

I make a finding against the St George Bank that it behaved improperly in 
failing to properly train and supervise its staff concerning finance brokers’ 
trust accounts, but no finding concerning facilitation of the round robin. The 
reasons have been given already (see Chapter 14). 
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CHAPTER 16 
 

TRAFALGAR ROAD, EAST PERTH 
 

 
16.1 

Nabil Sadek brought three adjoining blocks of land in Trafalgar Road, East 
Perth in early 1997. Ron O’Connor provided bullish valuations as to what the 
land would be worth when developed with residential units. Global Finance 
raised nearly $4,000,000 on the security of the land. When the loans went 
into default, one block was built on but the work was incomplete, and the 
other two blocks were vacant. Mortgagees will lose over $2,500,000. 

  
 24 TRAFALGAR ROAD 
 
16.2 

This block, at the corner of Trafalgar Road and Nile Street, has an area of 
417 m2. Sadek offered to buy it for $270,000 on 22 August 1996. The offer, 
which was subject to the East Perth Redevelopment Authority approving 
four multi-dwellings on the property, was accepted on 26 August. 

  
 
16.3 

Ron O’Connor prepared a valuation dated 25 November 1996. The 
incomplete copy obtained by the Commission shows it was prepared for 
Westpac, from which bank Sadek must have wanted to borrow money. That 
did not happen, but O’Connor knew the valuation was for the purpose of 
raising finance. O’Connor made no mention of the amount Sadek was paying 
for the land, which he valued at $630,000. He gave a brief description of the 
four-unit development that was proposed, and said the “on completion 
(retail) value” of the project was $2,215,000.  

  
 
16.4 

In January 1997, John Margaria of Global Finance Group Pty Ltd sent a 
mortgage proposal to various investors. He sought to raise $400,000. 
Persons approached for financing were told: 

  
 Funds have been requested to assist with the purchase of a 

residential development site in the revamped inner city living area of 
East Perth. The property is situated at 24 Trafalgar Road, Cnr Nile 
Street, East Perth in an area adjoining the Gloucestor Park Raceway, 
WACA and the new Claisebrook recreation area, approximately 1 km 
from the Perth GPO. 

  
 The property is currently improved with an old single level house, 

which adds no value to the land other than holding income prior to 
redevelopment. The borrowers are well qualified to handle this 
acquisition and development into 4 residential townhouses. 
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 Mr Sadek is a business proprietor, property trader and developer with 

24 years business experience. Mr Sadek (53 years) is in a sound 
financial position with a diverse portfolio of income producing assets 
and investments. 

  
 They were told that funds were sought for the first stage, being an 

acquisition and hold period of six months, and that the sworn valuation of 
the land was $630,000 giving “excellent first mortgage security at 60% loan 
to value ratio”. 

  
 
16.5 

Lenders were not told two things that would have been of interest to them. 
One was the amount Sadek was paying for the land. That may not have 
been known to Margaria, but if so it is because he did not ask. Nor were 
lenders told that Sadek had been bankrupt, between 5 June 1990 and 3 July 
1993. It seems to me that some would have liked to know that, and it is 
certainly information that should have been provided by Global Finance. 
Margaria well knew the situation, because Hyland and Watts, Global’s 
solicitors, advised him of the bankruptcy by fax dated 28 January 1997.  

  
 
16.6 

The money was raised. Sadek became registered as proprietor of 
24 Trafalgar Road on 3 February 1997, and on the same date a mortgage to 
secure $400,000, repayable on 3 August 1997, was registered. A settlement 
statement prepared by Global shows that the funds were distributed as 
follows: 

  
 P R Bamford – Vendor     $269,330.84 

 
Ron O’Connor – Valuer        $1,000.00 
 
Stamp duty on transfer        $7,495.00 
 
Global Finance – costs      $10,508.50 
 
N M Sadek       $91,000.00 
 
Interest provision held     $20,665.66 
 
Total      $400,000.00 

  
 26-28 TRAFALGAR ROAD 
 
16.7 

These blocks each comprise 367 m2. In late 1996 when Newrose Holdings 
Pty Ltd ― a Sadek company ― offered to purchase the blocks, each was 
developed with an old single storey house. The development potential at the 
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time was great: East Perth was booming. Newrose did not become 
registered as proprietor of the land until 15 January 1998. It paid the high 
price of $470,000 for each block.  

  
 
16.8 

In the meantime, Sadek had been seeking development approval for the 
land. He utilised the services of a designer, Alex Elisarow. The first 
application, for 14 multiple dwellings on the two blocks, was rejected by the 
East Perth Redevelopment Authority by letter dated 25 February 1998 on 
the basis it represented “significant over-development of these properties 
while compromising design and adversely effecting the streetscape and 
visual amenity of this prime location”. Elisarow’s evidence was, and I 
accept, that there was never any prospect of anything like 14 units being 
approved on the site. A second application seeking 12 units was refused. 
That happened on 22 May, when the Authority advised Sadek it would 
favourably consider an application for ten units. A first application for ten 
large units was refused by the Authority, but an amended application for the 
same number of units was approved on 19 August 1998. That was, of 
course, well after the date of acquisition. 

  
 
16.9 

O’Connor prepared a valuation dated 8 December 1997. He described the 
two lots of land, and gave a description of the proposed development which 
commenced in this way: 

  
 Under the zoning and the East Perth Redevelopment guidelines the 

site can be developed with up to 14 multi level residences in a style in 
keeping with the current redevelopment taking place. 

  
 With this in mind plans have been drawn up for the construction of 14 

luxury units over 5 floors plus a basement. 
  
 The basement of the development is an 18 car garage, store room for 

4 units, plus plant and service areas. In addition internal access is 
available to all units with Lift and stair access. 

  
 There is also a landscaped plaza area to the side of the garage with a 

small facilities area. 
  
 Levels 1, 2, 3 and 4 consists of 3 Units per floor in 3 slightly different 

unit layouts (Types A, B & C) per floor. 
  
 Level 5 consists of 2 penthouse units each of slightly different design. 

Unit types “D” & “E”. 
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16.10 

The valuation, which on its face was prepared for Global Finance and for 
mortgage finance purposes, assessed the land value on the basis of a 
hypothetical development analysis in the sum of $1,725,000. There was no 
mention of the intended purchase price, which was only 55% of that sum. 
O’Connor also gave an on-completion value in the sum of $8,790,000. This 
is a high figure, even on the basis that the land could be developed with 14 
units, which was never the case. O’Connor did not state in his valuation that 
he assumed this to be the permitted level of development. It is clear to me 
that he could not have realistically stated any such assumption: it was 
always nonsense.  

  
 
16.11 

Sadek sought loan funds from Global to purchase and develop these blocks. 
They agreed to help. Between 19 December 1997 and 8 January 1998 
Global sent out applications, which again spoke positively of Sadek in terms 
of his experience and wealth, and again did not disclose the bankruptcy 
from which he had been discharged 4.5 years previously. The letters stated 
― this being taken direct from the O’Connor valuation ― that under the 
zoning and the East Perth redevelopment guidelines, the site could be 
developed with up to 14 multi-level residences, in a style in keeping with 
the current redevelopment taking place, and sought to raise $650,000 for 
the first stage. Those approached were told the proposed mortgagors were 
Newrose and Walbrook Investments Pty Ltd, the latter being described as 
the family trust company of Margaria, who had a net worth of approximately 
$2,000,000. Lenders were advised by the letters that Sadek and Margaria 
were to be joined as guarantors.  

  
 
16.12 

At settlement on 15 January 1998 a mortgage was registered. The borrower 
was Newrose Holdings, which became registered as proprietor of the two 
lots. Sadek and Margaria were guarantors under the mortgage. Walbrook 
Investments was not involved in any way. The mortgage secured the sum of 
$5,275,000 ― not the mere $650,000 that had been sought earlier on ― for 
a period of 12 months to 13 January 1999. At the time of registration, the 
amounts advanced by private lenders totalled $1,375,000. The balance of 
$4,350,000 was an unfunded portion of the mortgage, and Global Mortgage 
Investments (WA) Pty Ltd was shown as holding 4350 out of 5275 shares in 
the mortgage. 

  
 BUILDING STARTS 
 
16.13 

I revert to 24 Trafalgar Road. On 30 July 1997 that land was sold by Sadek 
to one of his companies, Kentucky Nominees Pty Ltd, for a consideration as 
shown on the contract of $400,000. At the same time, he sought loan funds 
of $2,200,000 from Global for the purpose of developing the land. For that 
purpose Sadek obtained a new valuation from O’Connor. On this occasion 
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the on-completion (retail) value was stated to be $3,480,000. That was 
$1,265,000 more than the on-completion value O’Connor had given late the 
previous year, although it must be acknowledged that what was now 
proposed to build on the land was bigger and grander than had then been 
the case. 

  
 
16.14 

Hyland and Watts were sent a fax dated 30 July 1997 by Kim Wood of 
Global, in which she said: 

  
 This is a construction loan for 4 residential units. 

Funds will be required as such:- 
Payout existing mtge       $400,000 
Construction       $1,520,000 
Interest & Finance        $280,000 
       $2,200,000 

  
 
16.15 

Mortgagees were told that Global held a sworn valuation dated 2 June, 
which valued “the completed units collectively at $3,480,000. Total 
borrowing will amount to $2,200,000 and the loan to value ratio will be a 
safe 63.2%”. 

  
 
16.16 

Building started later in the year. The builder’s quote was for $1,412,820. 
Margaria of Global had calculated that a total of $2,181,819 was required to 
complete the project, on the assumption the builder would be paid 
$824,000. Accordingly, the project was nearly $600,000 short. 

  
 
16.17 

Some of the loan funds were paid out at settlement, and a very large 
balance retained to meet building expenses. In the first 12 months, the loan 
funds were disbursed as follows: 

  
 

�� Payout existing mortgage     $  404,622 
�� Interest       $  219,334 
�� Legal fees and costs      $    13,450 
�� Brokerage       $    44,000 
�� Global administration fee     $      5,500 
�� Park Royal (builder) – construction costs  $   456,425 
�� Transfers of funds or cheques drawn in relation to  

other Sadek projects or companies   $  835,446 
$1,978,777 

  
 In the following 12 months the following funds were disbursed: 
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�� Interest       $ 113,850 
�� Legal fees and costs      $       270 
�� Brokerage       $   22,300 
�� Park Royal (builder)      $ 441,000 
�� Water Corp and City of Perth    $       453 
�� Lees Marshall Warwick     $       951 
�� Colliers Jardine      $    8,000 
�� Transfers to other projects     $  30,366 

$617,190 
  
 There were credits to the account of money market interest totalling 

$25,711 and transfers in from other projects of $343,680. 
  
 
16.18 

Lenders had of course anticipated that their funds would be utilised to build 
at 24 Trafalgar Road, and nowhere else, and these funds would be sufficient 
to complete the buildings. The adequacy of the lenders’ security depended 
entirely on the building being completed. That is the nature of development 
loans, and the reason why cautious lenders steer clear of them. As stated 
elsewhere in this Report, the market for half-built buildings is thin. Of 
course even if the building were completed, all would still have depended 
upon O’Connor’s valuation being reasonably close to the mark, which was 
often not the case. In any event, the expectations of the mortgagees were 
sorely disappointed. The loan funds raised were not sufficient to complete 
the job. And much of those funds were siphoned off for other purposes, 
without the knowledge or authority of the mortgagees. In allowing this to 
happen, Global let them down badly. 

  
 
16.19 

When the mortgage expired on 3 August 1998 there were still some monies 
held by Global, but they were insufficient to complete the building. All work 
stopped. Global went into administration in February 1999. The mortgagees 
subsequently took possession of 24 Trafalgar Road, and it was ultimately 
sold for $1,100,000. This resulted in a net loss to investors, after payment 
of costs, of about $1,350,000. Various aspects of how this came about 
remain to be, and will be, examined. But first I complete the story in 
relation to 26-28 Trafalgar Road. 

  
 MORE MONEY RAISED, AND LOST 
 
16.20 

On 8 June 1998 O’Connor prepared a second valuation, based upon a 
ten-unit development of this site. Again it was prepared ”For mortgage 
finance purposes”. On this occasion, the gross realisation was stated to be 
$7,840,000 and the englobo land value to be $1,775,000. Existing lenders 
were not told of the change in the project, or the drop in valuation of nearly 
$1,000,000. 
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16.21 

Between 3 and 9 July 1998 Global Finance sent out further proposal letters 
soliciting funds on the security of 26-28 Trafalgar Road. Intending lenders 
were told of the valuation, that total borrowings would amount to 
$5,275,000, and that the loan-to-value ratio would be “a safe 67.3%”. 
Margaria said the “proposal carries our strong recommendation as a ‘blue 
chip’ investment”. Five further investors came into the project, contributing 
between them $1,000,000. Their interests were never registered against the 
title, and their investments remain unsecured. Their funds were contributed 
in the second half of 1998.  

  
 
16.22 

The two houses were demolished, but otherwise no physical work was done. 
As has been stated earlier, Global went into administration early the 
following year, default notices were issued, and the net realisable value of 
the land is now estimated at $600,000. Losses incurred by lenders on these 
two blocks, secured and unsecured, will amount to well over $1,000,000. 
These people were also very badly let down. 

  
 FINDINGS – SADEK 
 
16.23 

Nabil Sadek was the developer. His conduct in relation to each of the 
developments left much to be desired. Was it improper, and if so how? 

  
 
16.24 

As to 24 Trafalgar Road, Sadek took steps to raise two loans. The second of 
them was for his company Kentucky Nominees Pty Ltd, the amount in 
question being $2,200,000. That was insufficient to meet the building costs, 
after payment of interest and other expenses. Sadek knew this, and he also 
knew that the term of the loan was 12 months which would not suffice to 
complete building works and thereby realise the security value. 
Notwithstanding these facts he caused his company to enter into a 
mortgage which required it to repay the principal at the end of the term in 
circumstances where he knew that obligation could not be met, at least 
without raising a new mortgage. Further, much of the money raised went off 
for foreign purposes. That was contrary to clause 12 in the schedule to the 
mortgage, which provided that $400,000 would go towards acquisition of 
the land, $280,000 towards interest and establishment costs of the 
mortgage and “the sum of $1,520,000.00 will be allocated towards 
construction of the Works referred to herein”. But in fact large sums of 
money ― in excess of $860,000 ― were diverted elsewhere, to ends quite 
unrelated to Trafalgar Road. These included $225,000 to meet obligations 
that Sadek had in respect of properties he owned in Queensland. Sadek’s 
conduct in having his company enter into the mortgage, and in the way he 
handled funds raised, was improper. 
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16.25 

Similar considerations apply in relation to 26-28 Trafalgar Road. On this 
occasion the mortgagor was another Sadek company, Newrose Holdings Pty 
Ltd. The amount secured by it was $5,275,000, and by clause 12 of the 
schedule to this mortgage $1,000,000 of that total was to go towards 
purchase of the land, $545,000 towards interest, $3,590,000 was “allocated 
towards the cost of the building works referred to” in the mortgage, and the 
balance of $140,000 applied towards acquisition costs including stamp duty 
on the mortgage and other expenses. Again monies went elsewhere. In 
excess of $450,000 was paid out of the monies raised for other purposes, 
including the purchase of office equipment. Sadek’s conduct in relation to 
disposition of the funds raised was contrary to the mortgage, detrimental to 
the interests of the mortgagees, and improper. 

  
 
16.26 

There was other impropriety in that Sadek entered into an arrangement 
with Alex Elisarow, the man who prepared the plans for both of the 
Trafalgar Road projects. By this arrangement Elisarow provided invoices for 
work not yet done, the invoices were presented to Global Finance for 
payment, and the cheques received were endorsed over by Elisarow to 
Sadek. That happened on a number of occasions, and the amount raised 
was in excess of $200,000, which went to Sadek. There was nothing wrong 
with Sadek’s borrowing money from Elisarow, which was the effect of these 
transactions, but false invoices were used to effect the transfer of money 
because they related to work not yet done. I find Sadek well knew this, and 
his conduct in entering into this arrangement with Elisarow and receiving 
monies pursuant to it was improper. 

  
 FINDINGS – O’CONNOR 
 
16.27 

O’Connor’s valuations were much too high. Certain of them were used for 
the purpose of raising finance, as he well knew they would be, and they 
contributed to monies being raised and lost. Given the consequences, and 
the fact as I find that O’Connor’s conduct as a valuer in relation to these 
properties was generally incompetent, I find his conduct to have been 
improper. I provide but one particular, which relates to an on-completion 
value of $2,300,000 for the penthouse at 24 Trafalgar Road. O’Connor was 
quite unable to justify that figure, which is simply far too high. 

  
 FINDINGS – MARGARIA 
 
16.28 

Margaria looked on lenders as his clients. It was therefore his duty to 
protect them. He did not do so adequately. 

  
 
16.29 

When raising the initial funds for the purchase of 24 Trafalgar Road, 
Margaria failed to tell the lenders, although he well knew, that Sadek had 
been bankrupt (see 16.5 above). He did not advise them that the value of 
$630,000 was on the basis of a hypothetical development analysis, and only 
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represented the englobo value of the land if development went ahead. He 
did not tell lenders that the monies raised would give rise to a surplus, or 
would be used away from this property, as in fact happened. With respect to 
the second lot of loan funds raised, namely $2,200,000, Margaria again 
made positive statements concerning Sadek without any reference to his 
bankruptcy, and allowed the loan to proceed although he had himself 
calculated that a total of $2,189,819 was required to complete the project 
on the assumption the builder was paid at $824,000, whereas he knew that 
the building price had increased substantially (to $1,400,000 in fact, 
although Margaria may not have known the exact figure). That happened 
prior to registration of the mortgage. Further the loan period of 12 months 
was impossibly short. The shortage of both funds and time meant lenders 
were placed at grave risk, unbeknown to them. Finally as to 24 Trafalgar 
Road, Margaria permitted Sadek to draw against the borrowed funds for 
foreign purposes, contrary to the very terms of the mortgage which 
provided security for his clients’ advances. In all the circumstances 
Margaria’s conduct in drawing lenders into this mortgage, and in connection 
with the expenditure of funds raised, was improper. 

  
 
16.30 

Similar considerations arise in relation to 26-28 Trafalgar Road. The 
proposal drawn up to raise $5,275,000 stated that the monies were to be 
used to build 14 units, which was incorrect. It also stated that construction 
funds would be held by Global Finance, and only released after careful 
inspection of work done. Despite this Margaria permitted funds to be drawn 
by Sadek that did not relate to the building. Lenders were unaware that only 
$1,780,000 of the proposed total was raised ― only about one third. Those 
who made the advances were at grave risk if the balance could not be put 
together, but that risk was not disclosed to lenders. To make matters worse, 
Margaria charged 2% brokerage on the total loan of $5,275,000, and this 
came out of mortgagees’ funds. Although he had originally raised money on 
the basis that 14 units could be built, he soon became well aware that the 
construction of 14 units was not feasible, as in a letter dated 3 July 1998 he 
referred to ten units only. However, he did nothing to correct the 
misapprehension under which those approached earlier laboured. Finally, he 
failed to ensure that the interest of certain mortgagees was registered on 
the title within a reasonable period of time. Putting these matters together, 
I have no hesitation in saying that Margaria’s conduct in relation to the 
raising of funds on the security of 26-28 Trafalgar Road, East Perth was 
improper. 

  
 FINDINGS – OTHERS 
 
16.31 

Elisarow acted improperly by entering into and carrying through with the 
arrangement with Sadek (see 16.26 above). There is nothing wrong with his 
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having made monies available to Sadek, however unwise that may have 
been. He was entitled to substantial fees for the plans which he drew, then 
re-drew again and again. But the plain fact is that he presented invoices for 
payment which were false, because they related to work which had not been 
done. That was improper. 

  
 
16.32 

Kim Wood ran the Global Finance office, often without much assistance from 
Margaria. For a time she was a director of the company. In that capacity she 
authored a letter seeking an extension for 12 months of one of the Trafalgar 
Road loans. The letter, dated 3 August 1998 to Mr and Mrs Horn, included 
this: 

  
 In view of the excellent manner in which the account has been 

conducted over the last 12 months, we have no hesitation in 
recommending the extension. 

  
 That was a standard letter, but unfortunately for the author it was untrue. 

Ms Wood had to concede that “from an internal point of view, the - - the 
account wasn’t conducted adequately”, that the letter was incorrect, and 
that it was one she “wouldn’t feel comfortable now signing”. As it was 
related to a matter of real importance, I see no alternative but to find her 
conduct in sending it to have been improper. 

  
 



 

Chapter 17 - Wirilya, Toodyay  Page 247 

CHAPTER 17 
 

WIRILYA, TOODYAY 
 

 
17.1 

Farming land lying between Toodyay and Gidgegannup was bought for 
$450,000 by local real estate agents in September 1995. Dominic Casella 
contracted to buy it, first for $1,500,000 in the same month, and then for 
$1,100,000 in September 1996. On the strength of a valuation by Ron 
O’Connor in the sum of $2,150,000 lenders advanced $1,295,000 through 
John Margaria of Global Finance. When the mortgage expired, the loans 
were not repaid. Then Global Finance went into liquidation. Casella cannot 
repay the mortgagees: he is bankrupt. The land is now worth less than 
$500,000. Lenders will lose well over $1,000,000. 

  
 LAND AND DEALINGS 
 
17.2 

The land in question is a farming property called “Wirilya”. It is part of Lot 
M1980, and situated on the northern side of Toodyay Road, at the junction 
of Jingaling Brook Road. That is about 60 km north east of Perth, and 17 km 
south west of Toodyay. The property includes a transportable timber frame 
home, and a number of farm out-buildings and sheds in fair to poor 
condition. It is fenced into 11 main paddocks. This description of the land is 
taken from a valuation by Taffy Davies dated 11 October 1995: 

  
 The property has an area of 346.3325 hectares (855.8 acres) and has 

a frontage to Toodyay Road of approximately 510 metres, and a long 
frontage along its western boundary to Jingaling Brook Road, a 
narrow no-exit gravel road. The common boundaries are very 
irregular in shape ... 

  
 The contour varies from moderately undulating to steep undulating 

and there is a permanent creek below (north of) the buildings, a 
second brackish (salty) creek through the central rear portion of the 
property, and a third creek through the north eastern portion. 

  
 The soils comprise mainly a medium shot-gravel red loam over 

dolerite and granite over clay, with very rocky areas in the breakaway 
country. 

  
 There are scattered, small areas of salt scald, partially revegetating 

with salt tolerant couch, some of which has been fenced off by the 
owner. 

  
 Approximately 243 hectares (600 acres) of the property is arable, 
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including an area of light regrowth scrub. Some of the paddocks have 
been stone picked, and there remains piles of stone around those 
paddocks. There are approximately 40 hectares (100 acres) of 
breakaway country, comprising fenced off steep slopes in bush and 
scrub, containing some poison.  

  
 The pastures have a good clover bank, probably Seaton Park and 

Daliak, with grasses being mainly silver grass and ryegrass. 
Strawberry clover is prevalent in the salt prone areas. 

  
 Capeweed is widespread, and there are fairly widespread patches of 

Patterson’s Curse. 
  
 
17.3 

Colin and Eileen King offered to buy the land on 6 September 1995, and 
became registered as proprietors of it on 18 October. They paid $450,000 
for it. He is a real estate agent, active in the Avon Valley. 

  
 
17.4 

Even before Mr and Mrs King became registered as owners of the land, 
Dominic Casella offered to purchase it from them for $1,500,000 with 
settlement to take place on 25 September 1996. The offer was subject to 
these conditions: 

  
 a. If the purchaser obtains approval to subdivide the said land by 

the 30 July 96 the purchase sum of $1,500,000 will be settled 
in cash on the 30 Sept 96. 

 
OR 

  
 b. Should the approval to subdivide not be granted the proceeds 

of $1,500,000 will be made up of $600,000 in cash and the 
balance of $900,000 will be made up of properties acceptable 
to the vendor at valuations to be paid for by the purchaser 
(CASELLA). 

  
 
17.5 

This contract did not proceed. It was provided to Davies, a valuer with Kevin 
Sullivan and Associates, who valued the property at $940,000 in October 
1995. He did a proper, professional job. 

  
 
17.6 

Travilla Pty Ltd as trustee for the Casella Family Trust next offered to 
purchase the property from the Kings on 23 September 1996, and the offer 
was accepted the same day. The agreed price was $1,100,000. On the same 
day, The King and I Pty Ltd, a company associated with Mr and Mrs King, 
entered into contracts to purchase eight properties in Perth, York and 
Toodyay from Casella companies for a total consideration of $700,000. 
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17.7 

The new contract to purchase the land did not refer to planning approval. 
The zoning of the land was “rural”. At a meeting of the Toodyay council on 
26 September 1996, Council resolved not to “support the proposed rezoning 
of Pt Lot M1980 Jingaling Brook Road, Toodyay due to the fact that it is 
against Council’s Interim Planning Policy, but will consider the matter after 
the completion of the Scheme Review and District Landuse Plan”. 

  
 
17.8 

Travilla Pty Ltd required loan funds to purchase the land. It applied to Global 
Finance Group Pty Ltd, with which Casella had an established relationship. 
Ron O’Connor was commissioned to prepare a valuation. 

  
 O’CONNOR’S VALUATION 
 
17.9 

O’Connor’s valuation, prepared at Casella’s request and provided to Global 
Finance Group, is dated 15 October 1996. The reason for the valuation was 
expressed as “Mortgage Finance purposes”. He valued the land at 
$2,150,000. The valuation noted that the registered proprietors were Mr 
and Mrs King, but there was no mention of the amount they had paid. That 
information was available to O’Connor, from the transfer registered on 18 
October 1995, that is to say a year previously. Had that information been 
included, it would have made nonsense of the valuation. Even if the owners 
had got a bargain ― and King when he gave evidence insisted he had ― the 
O’Connor valuation represented 4.7 times that price. There had been no 
change in zoning. There had been no improvements to the property. The 
O’Connor valuation was absurdly high. 

  
 
17.10 

The valuation correctly stated the current zoning of the land, and went on to 
say this: 

  
 Subdivision of the land is at Councils discretion as it falls inside the 

Special Rural policy area, and given the location of the land in an area 
of small lot development then the subdivision of the site into 2 to 5 
hectare lots is possible. However the Council has indicated that it is 
currently reviewing its town planning scheme and is unlikely to 
rezone any land until that process is completed. This is anticipated to 
be completed within 12 months. 

  
 
17.11 

Later this was said under the heading “General Comments”: 
  
 I have examined the site in order to determine the current fair 

market value and in addition I have looked at a proposal to subdivide 
the land into 90 special rural lots ranging in size from 2 to 6 hectares. 
This proposal is not the optimum subdivision of the land as significant 
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Public Open Space has been provided along the Creek Line, however 
as discussed in the zoning section of the report, subdivision would be 
at council discretion. 

  
 
17.13 

O’Connor then said he had undertaken a feasibility analysis of the proposed 
subdivision “undertaken in order to arrive at a fair value for the land in the 
current market environment”, and continued: 

  
 The feasibility is subject to the following qualification:- 

 
(a) Current day costings have been used. 

  
 (b) No escalation of costs have been used as it has been assumed 

that they will be eliminated by sale price increases also due to 
inflation. 

  
 (c) Purchase of the land and the development costs are based on 

100% finance, assuming a borrowing at a fixed rate of 11.75% 
per annum. 

  
 (d) Assume initial subdivision into 90 lots. To be staged over a 

period of time. 
  
 (e) Sale prices are based on best estimate of current value of the 

lots on the existing market. 
  
 (f) Sales commission, settlement and advertising costs based on a 

rate of 5% of sale price. 
  
 
17.14 

The hypothetical development analysis was as follows: 
  

ADDRESS: LOTM1980 JINGALING BROOK ROAD, TOODYAY 
     
LAND AREA: 346.3325 HECTARES   
NUMBER OF LOTS 90    
SALE PRICE (AVERAGE PER LOT)  $       78,000   
GROSS REALISATION:    $     7,020,000 
     
DEDUCTIONS     
SELLING EXPENSES 5.00%   $        351,000 
     
  SUB TOTAL  $     6,669,000 
PROFIT & RISK FACTOR 35.00% $       19,211 per lot $     1,729,000 
     
NET REALISATION  $       

54,889 
PER LOT $     4,940,000 
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LESS     
DEVELOPMENT COSTS     
SUBDIVISION COSTS PER LOT 90 $       20,000  $     1,800,000 
PROFESSIONAL FEES 0.00%  Included  $ 
PROJECT MANAGEMENT 0.00% Included  $ 
RATES DURING HOLDING SAY   $            4,500 
ACQUISITION COSTS 3.50%   $          75,710 
BORROWING EXPENSES 1.50%   $          28,940 
INTEREST ON COSTS 11.75% 3 MONTHS $          56,081 
CONTINGENCY ALLOWANCE 2.50%   $          49,131 
  SUB TOTAL  $     2,014,362 
  $       

22,382 
PER LOT  

AMOUNT TO BUY AND HOLD LAND    $     2,925,638 
INTEREST ON LAND HOLDING 11.75% 36 MONTHS $          762,505 
     
ENGLOBO LAND VALUE  $         6,246 PER HA $     2,163,134 
     
 ADOPT 6,208 PER HA $     2,150,000 
     
  $       

23,889 
PER LOT  

 
 
17.15 

The valuation in the section headed “Conclusion” said this: 
  
 The subject land represents a large holding of quality rural land in 

close proximity to the Toodyay township. Should approval for the 
subdivision be granted then the demand that exists for this type of 
subdivided property, where the price/area ratio is attractive to city 
dwellers looking for an alternate life style is very good. 

  
 The outlook for future growth in value is steady. 
  
 The value adopted for the property reflects the potential of the land, 

should approval to subdivide be granted and the development of 
some 90 lots proceed. 

  
 In relation to confirming the value I have analysed sales evidence 

would suggest a value of around $3,000 to $12,000 /hectare for the 
rural land with development “potential”. For the subject site a value 
of between $5,500 and $6,250 would appear appropriate given its 
main road frontage. 

  
 This would suggest a value for the subject of between $1.9 million 

and $2.15 million. I have adopted a value at the upper end of the 
range. 

  
 The scanty sales evidence provided showed per hectare values ranging from 
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17.16 $1,421 to $12,355. The last of these was for only 32.375 ha of land, which 
sold for $400,000 ― a very different proposition from the subject land. The 
next highest per hectare figure was $4,942, based upon an offer ― not a 
concluded sale ― of $400,000, this time for nearly 81 ha of land. The sales 
cited by O’Connor included one in Jingaling Brook Road in November 1995 
― 341.55 ha for $1,500,000. It emerged when King gave evidence that this 
was the first King–Casella sale which did not proceed. It was therefore 
irrelevant. A realistic figure, given the size of the subject land and the 
uncertainty as to whether and when it would be rezoned, was about $3,500 
per ha or $1,100,000. It will be noted that this was the price at which the 
King-Casella sale of the previous month had taken place. I find that to have 
been a genuine transaction.  

  
 
17.17 

O’Connor valued the land at $2,150,000. That is such an unrealistically high 
figure that I conclude the valuation was not just incompetent, but indeed 
dishonest. It had other deficiencies, the most important of which is that the 
assumption upon which it was apparently based ― that the land could be 
subdivided into 90 lots ― was neither subjected to critical analysis nor 
stated to be an uncertainty. O’Connor bears principal responsibility for the 
fact that a large number of people who lent money on the strength of his 
valuation have lost more than  $1,000,000 in consequence. His conduct in 
preparing the valuation was improper. 

  
 
17.18 

Some support for this finding can be derived from critical comments made 
by Davies at the Commission hearing. He said “you definitely should” 
include a recent sale of the subject property, because “as a valuer it’s 
incumbent on us to – to mention all relevant sales evidence” and that 
”would be the most pertinent”. Davies was asked: 

  
 If you were asked to value a property on the assumption that it was 

to be subdivided, would your valuation contain some assessment of 
the risk of that occurring or not - the subdivision?---Absolutely. The 
profit in this is the major factor there. Why I think in this case the 
hypothetical subdivision basis of valuation should not be used is that 
it's a risky method of valuation because there are a lot of variables 
within that valuation. There's a quantum of sales evidence in this area 
of properties that would have equal future subdivisional potential and 
the KISS principle applies. It's far easier to use that direct sales 
evidence. I feel that at times the hypothetical subdivision method of 
valuation would allow a valuer to unscrupulously support a bullshit 
valuation, ignoring local sales evidence. 

  
 
17.19 

Davies was later asked if he would have accepted instructions to value this 
property on the assumption of a 90-lot subdivision, and he said yes. 
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 If you were told that the valuation was to be used for mortgage 

finance purposes, would you accept such instructions?---Yes, but I 
would be extremely conservative with the - - with that method of 
valuation. 

  
 In such circumstances, would you discuss - - would you critically 

examine, discuss and set out in your valuation the risk of subdivision 
not in fact taking place?---Yes. 

  
 Next;  that would be a very good example of a valuation conducted 

on the basis of an assumption?---Yes. 
  
 Do you agree with me that in such circumstances the assumption 

must be not just clearly stated, but highlighted?---Yes. 
  
 And I suggest to you it should be clearly stated and highlighted at 

least twice - one at the early stages and one again near the end of it 
when the figure is arrived at?---Yes. 

  
 The reasons for that, I think, are - - or include the fact that if a 

valuation is prepared for mortgage finance purposes, it's going to 
come into the hands, or is likely to come into the hands, of relatively 
unsophisticated people and they must be helped to comprehend what 
you're writing?---Yes. 

  
 Yes?---Absolutely. 
  
 
17.20 

Davies was asked whether it was plainly stated, anywhere in the O’Connor 
valuation, that subdivision may not happen? “No I did not see that”. 

  
 WAS KING DISHONEST? 
 
17.21 

At the hearing it was put to King that “somebody who had an even tolerably 
suspicious mind would reckon that the $1.5 million deal was never intended 
to be carried through and was always entered into in order to facilitate later 
finance borrowing”. He said that was “Absolutely false”. King agreed that 
the circumstances did “seem gravely suspicious”. 

  
 
17.22 

After anxious consideration I have decided not to make an adverse finding 
against King. There is a wide gulf between suspicion and proof. Further, he 
was a witness capable of being believed, although inclined to a degree of 
embellishment. I accept his evidence that Casella was an enthusiastic 
purchaser of land, who first suggested buying Wirilya sight unseen. It may 
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be that Casella did in fact come in with an excessively high price because he 
was very keen to get the property. Something of a mystery then resides in 
the fact that, having a contract which he said was enforceable, King did not 
enforce it but rather agreed to tear it up and substitute it with another 
which would (and did) proceed to settlement. He said in that respect that 
his many years in the real estate business had taught him that often firm 
contracts do not settle. I infer that he thought it inappropriate to press the 
issue against Casella in relation to the first contract, and that another 
reason for his actions may have been the past and continuing business 
relationship between the two men. 

  
 
17.23 

Mr and Mrs King received $400,000 cash, and traded properties which came 
from Casella or related companies, at prices totalling $700,000. One of the 
properties was sold on by King to Laurie Ferris, and part of the consideration 
he received was a parcel of emeralds, which had been an element in an 
earlier trade of properties between Ferris and Maclou (see Chapter 5). King 
said he had made “a huge emerald ring and I put it on my wife’s finger and 
I have still got my wife,” so he is happy.  

  
 RAISING THE FUNDS 
 
17.24 

John Margaria of Global Finance sent out letters soliciting funds in October 
1996. What was proposed was a joint first mortgage in the sum $1,295,000, 
for a two-year term, at an interest rate of 11.5%. Intending lenders were 
told that Dominic and Lily Casella had a net worth of $10,000,000, and that 
on the basis of a sworn valuation of $2,150,000 the loan-to-value ratio was 
60%. Lenders contributed $845,000. At the time of registration of the 
mortgage on 14 November 1996 Global Mortgage Investments Pty Ltd ― a 
Margaria company ― was named as mortgagee as to 450 out of 1295 
shares. These shares were transferred to new mortgagees on 2 September 
and 16 October 1997. 

  
 
17.25 

Clause 12 of the schedule to the mortgage required that of the monies 
advanced $1,100,000 would go towards purchase of the land, $45,000 
would be spent in payment of costs and expenses associated with the 
mortgage, and $150,000 would be retained by Global Finance on behalf of 
Travilla “and may only be used to satisfy interest instalments payable 
pursuant to the terms hereof”. That did not happen. 

  
 PAYMENTS OUT 
 
17.26 

The monies raised were used to pay out mortgages on traded properties, 
meet legal costs and expenses and pay brokerage; some were transferred 
to other projects. The latter occurred on 15 May, 30 May and 1 June 1997, 
and totalled $95,486. These payments, made contrary to the expectations 
of lenders and contrary to the terms of the mortgage, meant that there was 
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insufficient money in the trust account to meet interest payments. Those 
interest payments were made, but this was done by Margaria drawing on 
the mixed total funds in the Global Finance trust account. 

  
 
17.27 

One of the exhibits was a Global trust ledger. It was headed as follows: 
  
 NAME:  Travilla Pty Ltd     FILE NO: 1165 

 

SECURITY: Cnr Toodyay & Jingaling Brook Rds,   LOAN:$1,295,000 

       TOODYAY 

Term: 2 YRS   Int Rate: 11.5%   Payts Due: 6th PaytAmount:$12,410-42 
  
 
17.28 

The trust ledger makes alarming reading. It first shows a debit balance on 
13 November 1996, which was the day before the mortgage was even 
registered. However, that might not be right as there are some entries 
which appeared out of date order, relating to receipts on 5 and 6 November 
1996. Certainly the relevant trust ledger correctly shows the account going 
into debit on 6 October 1998, and remaining in that state until 
30 November. Then on two further occasions the account again went into 
debit. Each time the negative balance was cleared by a transfer from 
another Casella project.  

  
 
17.29 

The point has been made elsewhere, but justifies brief repetition. A trust 
account kept by a finance broker ― just like a trust account kept by a 
solicitor, an accountant, a real estate agent, or a settlement agent ― 
contains other people’s money. Nothing can be done with it except at their 
direction. Such an account may properly have a nil balance, or a positive 
balance. By definition, it cannot have a negative balance. For that to happen 
it must be that more of the client’s money has been spent than the amount 
received. That cannot happen. If a negative balance in an individual trust 
ledger is ever detected, the immediate conclusion is likely to be that some 
accounting mistake has been made. If that cannot be quickly established, 
the next suspicion which arises is that there has been a defalcation.  

  
 
17.30 

Margaria has been charged with criminal offences. It is not for me to 
anticipate what will happen when he is tried. But it is apparent that he ran 
his finance broking business more or less as if it were a bank ― that is to 
say he accepted deposits from clients and lent those monies out, as if he 
were doing so in his own right. But finance brokers are not banks, and 
cannot run their business in this way. Their function is to broker deals 
between lenders and borrowers, and deal with monies received by paying 
them out only by proper direction. In this respect, Margaria failed in his 
duty, and his conduct was very improper. Indeed he failed in his duty not 
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just to those who contributed to the Wirilya mortgage, but also to 
contributors to other mortgages whose monies were used to clear the debit 
balance in the trust ledger, as described previously. 

  
 
17.31 

The conduct of Dominic Casella was also improper. He directed use of the 
monies borrowed in the manner already described, which was contrary to 
the terms of the mortgage. It is fair to say that Casella played fast and 
loose with other people’s money. 

  
 FAILURE OF PROJECT 
 
17.32 

The mortgage expired on 6 November 1998. Though not formally extended, 
it was allowed to run on. Further interest payment cheques were sent out, 
although there were insufficient funds in the Wirilya trust ledger to meet 
them. It follows that monies belonging to other people were utilised for the 
purpose of paying interest on the Wirilya mortgage, and that again involved 
impropriety on Margaria’s part. Global went into administration in February 
1999. That of course was the end of misuse of the trust account. Casella, or 
more precisely Travilla Pty Ltd, made no further interest payments, and the 
mortgage went into default. The estimated net realisable value of the 
property is currently about $466,000, and mortgagees are anticipated to 
lose $829,000 in principal, plus interest for more than 18 months.  

  
 CASELLA AND MARGARIA 
 
17.33 

Casella is now bankrupt. That happened in October 2000. He said he had: 
  
 …been in real estate developments for the last 15 years, but I’ve 

been in real estate for 27 years.  
  
 As a real estate agent?---As agent, salesman, and developer. 
  
 
17.34 

Casella said he “actually met John Margaria many years ago”, perhaps 18 
years back. Margaria had a period working at Blackburne and Dixon, before 
he set up Global Finance. Casella was asked: 

  
 He didn't do anything to encourage you to become a client of his?---

Not at all. 
  
 And were you one of his earliest clients?---I'd say so;  one of his 

earliest clients.  Yes. 
  
 Right.  Did you have any financial input into him setting up his 

business?---Originally we - - myself and a partner actually helped 
fund him to start his finance operation. 
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 Right.  How much did you fund him by?---I can't remember, but I 

think it was about 40 to 50,000. 
  
 Right.  And that was a loan?---That was a form of a loan, and to sort 

of get involved with the business with him. 
  
 
17.35 

Casella said the money was to “set up his office, furniture, advertising, 
computer. That sort of thing”. According to him, profits were to be shared 
equally between himself, his partner John Miller, and Margaria, “a third 
each”. There was a dispute between Margaria and Miller as to whether the 
former should be paid for his work before profits were split. Casella thought 
Margaria was in the right and Miller was in the wrong, and in the end 
“myself and my partner agreed that we’d just forget about it”. Casella said 
he had never insisted on getting the money back, and it had never been 
repaid. 

  
 And it's never been offered to you?---I think Margaria at one stage 

suggested that he'd pay it back.  I said "Don't worry about it."  This is 
myself.   

  
 And no doubt he was very grateful to you for that?---Well, I'd say he 

was, yes. 
  
 And that was no doubt something that he was always conscious of, in 

dealing with you, that you had let him have this $40,000 - -?---Well, 
you might use the word "conscious" but honestly I just - - to me, I'd 
written it off.  So I really - - you know, I don't think Margaria ever 
said to me "Oh, thanks a lot for this and thanks for that."  He's never 
really ever said it to me. 

  
 But you had a good working relationship?---I had a good working 

relationship. 
  
 
17.36 

Margaria gave a rather different account. He acknowledged receiving 
$40,000. He said it was not a loan, but was intended to be equity and had in 
some way been repaid. I did not find the detail easy to follow, but that  
could be true. After some reluctance Margaria agreed that Casella and Miller 
had helped bankroll his operation. He was asked: 

  
 Don't you think there's a risk in such circumstances that a broker 

might be influenced in his consideration of loan applications by the 
person who's provided him with money to set up his business?---
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Others could see that risk, and you're probably correct in what you 
say, so I'm being co-operative here and agreeing with you, but really, 
there was a proliferation of brokers around that were chasing the 
business.  As far as I was concerned, they were - - there was a lot of 
borrowers around;  they were queuing up for money;  investors 
wanted to get set, those that were most efficient got the deals.  It 
wasn't a matter of doing things just because you were going to get 
some brokerage.  There was - - you could pick and choose your deals 
and I'm quietly amused at some of the deals that you've looked at 
here at the Commission, Mr Temby, which I passed on and they were 
good passes because they got into big trouble. 

  
 
17.37 

Casella was in Margaria’s mind a good client. “He was excellent”. He became 
Margaria’s largest borrower. At one point of time out of 62 loans Global 
Finance had on its books, 19 were to Casella or related companies and 12 to 
Sadek or related companies. Margaria said “it’s been reported widely that I 
blamed Casella for - - for the demise of Global. I blame myself. I let the 
bloke get too high with me”. 

  
 
17.38 

I have no doubt that the debt of gratitude which Margaria owed to Casella, 
and the long and positive relationship between the two men, led to a 
situation in which Margaria was unduly inclined to accommodate this 
particular borrower, sometimes to the detriment of lenders. The most 
obvious way was by enabling funds in the trust account to be used to the 
benefit of Casella, without the consent of those from whom the funds had 
been obtained. Margaria sought to persuade me that the payments 
generally were by way of project management fees due to Casella. He 
specifically did that with respect to two transfers totaling $80,000, which 
occurred on 15 May 1997, and a further transfer of $10,000 on 30 May of 
the same year. But the transactions were not so recorded in the Global 
Finance trust ledgers, and indeed the documentation generally provides no 
support for Margaria’s assertion, and in some respects contradicts it. 

  
 TRUST ACCOUNT AUDITS 
 
17.39 

Finance brokers are required by s48 of the Finance Brokers Act 1975 to 
keep a trust account, and pay to the credit of that account all monies 
received “for or on behalf of any other person in respect of loans negotiated 
or arranged by the finance broker or in respect of interest on such loans 
collected by him”. Such accounts must be audited annually (s50) by a 
properly qualified auditor (s52) appointed by the finance broker (s53). The 
auditor is empowered (by s57) to call for and examine the finance broker’s 
books “and all papers, accounts, documents, and securities in his 
possession, custody or power in any way relating to any money received by 
the finance broker for or on behalf of any other person and shall furnish the 
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auditor with all such information and particulars as he reasonably requires”. 
Similar obligations are imposed upon any “banker of a finance broker” 
(s58).  

  
 
17.40 

As to the contents of the auditor’s report, s59 provides that: 
  
 Every auditor of a finance broker’s trust accounts shall include in his 

report furnished pursuant to section 50 a statement as to the 
following matters ― 
 
(a) whether the trust accounts of such finance broker have in the 

opinion of the auditor been kept regularly and properly written 
up; 

 
(b) whether the trust accounts of such finance broker have been 

ready for examination at the periods appointed by the auditor; 
 
(c) whether such finance broker has complied with the auditor’s 

requirements; 
 
(d) whether in the opinion of the auditor such finance broker’s 

trust accounts are in order or otherwise; and 
 
(e) any matter or thing in relation to such trust accounts which 

should in the opinion of the auditor be communicated to the 
Board. 

  
 
17.41 

It is to be noted that these requirements are inclusive, not exclusive. The 
statute makes clear that the auditor of any finance broker is to include any 
matter in relation to the trust accounts which should in the opinion of the 
auditor be communicated to the Finance Brokers Supervisory Board. 

  
 
17.42 

In view of what has been said already (see 17.28) it might be expected that 
the Global Finance trust account audit report would have been critically 
negative, so that the Board would then have moved in and caused the 
problems to be corrected, or Global Finance to be closed down. Nothing of 
the sort happened. 

  
 1997 GLOBAL TRUST AUDIT 
 
17.43 

Paul Gilbert has been an accountant for about 13 years. He is a registered 
company auditor, and specialises in the audit field. In early 1998, he was 
working on a subcontract with Marsden Partners and several other 
accountants. Gilbert was engaged to carry out the Global Finance trust audit 
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for the year to 31 December 1997. He worked to the audit partner, Roger 
Nicholas, who in the end signed and took responsibility for the audit report. 

  
 
17.44 

Gilbert said that in looking at the trust ledger cards, each of which related to 
a different project and a different development loan, he noticed there were 
occasions when they had gone into debit. I asked him what his immediate 
reaction was when he saw the debit entries: 

  
 Yeah.  Well, alarm.  That's not - - not normal for a trust account. 
  
 You raised it with the bookkeeper?---Yes, and she explained that 

there were times when interest payments needed to be made and 
funds had not been received in from the mortgagor, and basically 
John had honoured those interest payments, although he hadn't 
received the funds.  The explanation was that that was covered by his 
personal funds that were held in the trust account as well.  I think he 
had over 200 or so - - I can't remember the exact figure, but he had 
a significant amount of his own personal funds within the trust 
account to cover these things. 

  
 You said you initially raised it with the bookkeeper.  Did you raise it 

with anyone else?---Yeah.  I raised it with John as well. 
  
 That's Mr Margaria?---Yep. 
  
 Yes?---And he basically explained that this was standard industry 

practice that they would be doing these sorts of things, and that 
everyone - - well, the Finance Brokers Board were fully aware of it 
and condoned it.  I was still alarmed with that, so I took it further, 
because I wanted to get some sort of representation from the board 
that that was in fact the case. 

  
 
17.45 

Gilbert made an audit note dated 12 March 1998. It commenced with these 
words: 

  
 I reviewed the client ledger card balances at 31 December 1997 and 

noted the following debit (overdrawn) balances. 
  
 There followed a list comprising some 15 separate trust ledgers in debit, the 

overdrawn total being a little in excess of $100,000. Then the note read: 
  
 Generally borrowers late on interest payments. Paid on time by 

Global to investors. Overdrawals on Borrowers Accounts covered by 
Global General Funds ― undrawn entitlement. 
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At 31.12.97 General Funds  314164.63 
O/drawn balances    103197.76 

------------ 
Cover      210966.87 

  
 
17.46 

Counsel assisting asked Gilbert what was meant by “undrawn entitlements”, 
and he replied: 

  
 They were - - basically that was their funds in the trust account which 

accumulated over time by - - 
  
 Global's?---Global's, yes. 
  
 That they were leaving in there so that it could be offset against 

these debit balances?---Yes. 
  
 But if drawn out, and the suggestion was that they were entitled to 

this money, Mr Margaria was entitled - there was brokerage, that sort 
of matter - it would create a problem for the trust account?---Exactly, 
yes. 

  
 
17.47 

Gilbert was asked whether he had also seen lender records, and he said he 
had. When I asked how it made him feel to sight such a record which was 
overdrawn, he said “Alarm as well”. 

  
 
17.48 

Gilbert sought and obtained explanations for the debit balances in the 15 
project ledger cards as at balance date. (He acknowledged that there were 
debit balances on other occasions during the year in question on various 
project ledger cards). Margaria gave explanations, which included:  “DISH 
CHQ”, “Will pay”, “Contra cover set off” “Arrangement” “Since fixed” and 
“Strong action RQD”. None of these amounted to a satisfactory excuse. 
Some provided an explanation of sorts. As Gilbert said concerning one of 
these entries: 

  
 I mean, the existence of the overdrawn is the alarm.  The explanation 

is just justification for it, but there's no justification. 
  
 No.  Unless it was a mistake and it clearly wasn't a mistake?---No. 
  
 He wasn't suggesting to you that they were mistakes?---No. 
  



Page 262  Chapter 17 – Wirilya, Toodyay 

 
 
17.49 

Gilbert made a further audit note dated 12 March which commenced in this 
way: 

  
 While explanations do exist for debit balances identified in the trust 

account…, we consider the existence of an overdrawn account is 
contrary to the integrity of the trust account. Trust funds should not 
be used for any purpose other than as directed by the client. Global 
covers this issue by claiming they make interest payments to 
investors (from their personal/business trust funds) on behalf of 
borrowers who are late. 

  
 All of that was perfectly true. 
  
 
17.50 

The note went on to say this: 
  
 I discussed this matter with John and he indicated, it was standard 

industry practice to ensure investors interest was paid on time. We 
will contact the Board to clarify their position on this matter prior to 
making any further recommendation. 
 
Fax sent 13/3/98 

  
 
17.51 

Gilbert sent a fax on that date. Addressed to the Ministry of Fair Trading, 
and directed to the attention of the Secretary, Finance Brokers Supervisory 
Board, it said: 

  
 We are in the process of finalising our audit of Global’s Trust Account 

for the year ending 31 December 1997. 
  
 In previous years we have qualified our audit report, on the basis that 

we were not satisfied that Global has not breached S44(5) of the 
Finance Brokers Act, 1975. 

  
 We have a copy of J Willers – Inspector’s report to Mr J Margaria of 

Global dated 17 February 1998, which suggests that Global should 
enter a fully informed agreement with borrowers and investors for the 
management of their trust monies. We understand from Willers letter 
that it is the Boards position that management of trust money is a 
service which is distinct and separate from the service of negotiating 
or arranging a loan. 

  
 We would also appreciate your comments in relation to overdrawn 

client ledger cards in the trust account. Is there any specific 
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regulation concerning this matter? 
  
 As finalisation of our audit is now urgent, please provide us with some 

direction as to the Boards position on the above matters. 
  
 We look forward to your early response. Should you have any queries 

please feel to contact us. 
  
 
17.52 

Before sending that fax, Gilbert discussed the matter with Nicholas, the 
responsible member of Marsden Partners. The matter was pressing as the 
report had to be submitted by the end of March.  

  
 
17.53 

Gilbert was asked whether he had any discussions with anybody at the 
Ministry: 

  
 Yes.  Well, I - - it was very difficult to talk with people at the Ministry.  

That's why it was necessary to send the fax.  Phone calls, basically, 
weren't returned.  I think I did manage to speak to someone, yeah, 
but my - - I - - I don't recollect that. 

  
 
 

There was no audit note relating to any such conversation, which means 
that if it occurred there was no substance to it. Probably there was no 
conversation. Gilbert said, and I accept, that he never received a response 
to the query concerning the overdrawn ledger cards.  

  
 
17.54 

In the end, Nicholas signed a letter to the Finance Brokers Supervisory 
Board dated 27 March, which contained a qualification as to s44(5) of the 
Act, having to do with interest on trust funds. That matter was of relatively 
little significance. Neither the letter nor the actual audit report dated 30 
March 1998 said a word as to the overdrawn accounts. When asked why 
not, Gilbert said: 

  
 It wasn't seen as a contravention with a specific section of the Act. 
  
 It wasn't seen by whom?---Us, as in the royal, "Us", Roger and 

myself.  The - - I - - I - - there is a provision in the Act which, I think, 
talks about an overdrawn account, and that's seen as a - - well - - 
because the Ministry of Fair Trading, basically, look after Finance 
Brokers Board and other boards, their view on other audits has been 
that they are - - their concern is where the trust account in total is 
overdrawn.  Individual cards weren't a concern. 
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17.55 

When asked whether he considered that to be a satisfactory position, he 
answered in the negative. 

  
 Do you accept the proposition that whatever view the ministry might 

have could not stand against statutory requirements?---That's right.  
The statutory requirements - - 

  
 Must prevail?---That's right. 
  
 To talk generally for a moment, if somebody - move away from 

statutory audits - somebody to whom you had to provide an audit 
report said, "You can do a shoddy, sloppy job.  It doesn't worry us," 
you surely don't suggest to me that that would excuse a sloppy, 
shoddy job, do you?---No, not at all. 

  
 No.  As you sit there now, do you think that the audit report for the 

year to 31 December 1998 in relation to Global Finance should have 
contained a qualification drawing attention to the overdrawn ledger 
cards?---Yes.  I mean, hindsight is 20/20 and I would say now that it 
has - - it has shown that it should have been, I would feel. 

  
 Now, it must have been obvious to you at the time, I suggest, that 

what was happening was inappropriate?---The - - well, at the time 
the explanation that these - - he was - - well, John was basically 
underwriting these overdrawn balances by his own funds - - seemed 
to be logical. 

  
 Yes, but while it might provide some measure of comfort, I suggest to 

you it could not excuse the fact of overdrawn trust accounts?---That's 
right. 

  
 That's true, isn't it?---Mm. 
  
 Yes?---Mm. 
  
 I'm not overstating the case?---No.  It should never happen.  It 

should not happen. 
  
 No, because it's absolutely fundamental to a trust account.  It's other 

people's money?---Mm. 
  
 And there must always be a nil or positive balance.  Is that true?---

That's right, yes.  Yes. 
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17.56 

A little later it was put to him: 
  
 And this business about industry practices is just rubbish, isn't it?  

Suppose everybody does it.  It doesn't make it right, does it?---
Exactly. 

  
 And industry practices can never be an excuse, can they?---No. 
  
 You can't re-invent what a trust account is just because all your 

mates are doing it, can you?---No, not at all. 
  
 
15.57 

I make no finding of impropriety against Gilbert. He was a functionary. It 
was not he who signed the audit report. He did draw the matter to the 
attention of Nicholas, and thus discharged his responsibilities. Perhaps he 
might have taken a somewhat more robust position, but a degree of timidity 
does not warrant a finding of impropriety in circumstances where another 
had the final responsibility. I turn now to that other. 

  
 THE POSITION OF NICHOLAS 
 
15.58 

Roger Nicholas was asked about his qualifications. 
  
 A certified practising accountant, I'm a registered company auditor, 

and I'm a registered liquidator. 
  
 And how long have you been practising as an accountant?---Twenty 

five years. 
  
 Always in the audit area?---No;  in the insolvency area as well, and 

also in the general tax area, where the occasion demanded it. 
  
 How long have you been an auditor?---Twenty five years. 
  
 
 

Marsden Partners became the auditors of Global Finance group on 1 July 
1994. 

  
 
15.59 

Nicholas agreed that Gilbert brought to his attention the fact there were 
overdrawn balances. Nicholas told him that the position of the regulatory 
authority was that:  

  
 … providing there was sufficient funds available - - undrawn 

commitments, or undrawn entitlements of the broker, that the 
overdrawn balances would have been adequately covered, and 
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therefore, technically, there would not have been any overdrawn 
balances.  If - - if the company had  - - the rationale behind that was 
and this is, I believe, the regulatory authority's rationale as well - that 
if the correct accounting treatment had been taken, in other words, 
the undrawn entitlements had been debited and any overdrawn 
balances credited, there would never have featured any overdrawn 
balances in any of the trial balances that we were aware of. 

  
 
17.60 

I asked him: 
  
 Are you saying that in each of the prior years there had been 

overdrawn - - overdrawals on individual trust ledger cards?---In each 
of the audits that I can recollect which is 31st of December 95;  96, 
the interim audit;  and also the 31st of December 1997, there were 
ledgers that were overdrawn, which was brought to my attention by 
the auditor performing the function.  We then - - 

  
 Overdrawn both from time to time as to some of them and as at 

balance date, as to some of them?---Correct. 
  
 
17.61 

Nicholas said that in the earlier years the extent to which individual trust 
ledger cards were overdrawn was less than the year to 31 December 1997: 

  
 So the situation got worse?---It was escalating. Yes, Commissoner. 
  
 Just as one would have imagined. 
  
 
17.62 

Nicholas was asked whether the Global Finance practice of leaving fees due 
to Global in the trust account, was an appropriate one. He responded by 
referring to “the confirmation from the regulatory authority as to whether 
that was an acceptable guideline from their point of view. We then accepted 
their confirmation and we accepted the representation of the company”. 

  
 But your opinion as an auditor is what I'm interested in.  Were you 

satisfied that it was an appropriate thing to do for Mr Margaria to 
leave moneys that he was claiming that he was entitled to by way of 
brokerage in the trust account in order to be offset against these 
debits on borrowers' trust ledgers?---In my opinion, I think it is not 
good practice to have overdrawn balances for a start but if that is 
acceptable and confirmed by the regulatory authority, I must take 
notice of what the regulatory authority requires me to do. 

  
 Why?  Why?---Because they are the statutory body, Commissioner, 
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which I'm reporting to and for which I'm giving an opinion as - - in 
relation to the accounts.  If they consider that's the way they accept 
these types of transactions, I must take due notice of what they 
require me to do. 

  
 So going to the extreme, if you sought from them assistance as to 

the manner and extent of your audit and the response, apparently 
seriously given, was "We just don't care.  So long as we get a report, 
it doesn't matter how sloppy or shoddy it is", would you have thought 
that that sanctioned a sloppy, shoddy audit job?---I think that is an 
extreme, Commissioner, but I would agree that one would not accept 
that back from the Ministry or from the regulatory authority. 

  
 
17.63 

Nicholas had no difficulty with the relevant principles, as is apparent from 
the first half of what follows: 

  
 Mr Nicholas, as I understand the evidence that's come from at least 

two, perhaps three, prior witnesses, it is that a trust account contains 
other people's money?---Correct. 

  
 And that a trust account properly conducted cannot go into debit?---

That is correct. 
  
 And that is as true of the individual ledgers within the trust account 

as it is of the trust account as a whole, is it not?---Correct. 
  
 Well, then, doesn't the fact that in an individual trust ledger card 

there are debit balances shown from time to time indicate there may 
well have been a misuse by the finance broker of other people's 
money?---I don't believe - - on the face value of it, it may well 
indicate it.  Once the item is looked at, and in the context of the fact 
that the trust account - - the individual ledger, if it had been treated 
accurately in relation to the debiting and crediting of the undrawn 
entitlements, would in actual fact end up being either a nil balance or 
a positive.  I think the circumstances together go to determine 
whether there has been any defalsifications or items of that nature.  
The mere existence of that debit balance does not, in my opinion, 
give rise to the fact that there has been misuse of other people's 
money. 

  
 
17.64 

Nicholas gave evidence concerning various conversations he had with Frank 
Bull, a Ministry official who was for a period the Deputy Registrar of the 
Finance Brokers Supervisory Board. Unfortunately Bull could not testify, as 
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he had a severe stroke some time ago. A statement he provided to the 
Gunning Committee was put into evidence. I did not find the evidence of 
Nicholas convincing, but I cannot conclude against him that he did not have 
discussions with Bull from which he derived some comfort. I am quite 
unable to reach a conclusion as to the substance of the conversations. It 
seems distinctly unlikely that Bull would have told him that the situation 
that presented itself in evidence before this Commission was of no concern 
to the Board. 

  
 
17.65 

In my view it was clearly the obligation of Nicholas to qualify his audit report 
in respect of the year to 31 December 1997, and also in the preceding 
years. I say that because by s59 (e) of the Finance Brokers Control Act he, 
as the auditor of the Global Finance trust accounts, was obliged to include in 
his report a statement as to “any matter or thing in relation to such trust 
accounts which should in the opinion of the auditor be communicated to the 
Board”. It is known that the state of the accounts caused Gilbert to be 
alarmed, and that the explanations he obtained from Margaria were to his 
mind unsatisfactory. I have no doubt he passed all that on to Nicholas. The 
fact that there were overdrawn client trust ledgers as at balance date in 
each audit year, and also from time to time during each such year, is a 
matter which a competent and honest auditor should and would have 
communicated to the Board. Indeed the fact that Nicholas insists he had 
conversations with Bull proves the point: his concerns were the very reason 
for the conversations he testified about. On a proper construction of s59, he 
was under a statutory duty to include in the audit report ― in the actual 
document ― any matter or thing which should in his opinion be 
communicated to the Board. He could not be discharged from that duty by 
something as ephemeral as a mere discussion with an individual who was 
not a member of the Board. 

  
 
17.66 

Nicholas thought the matter through properly, he must have been of the 
opinion that the existence of a number of trust ledgers with debit balances 
should be communicated to the Board. Hence this fact had to be included in 
the report. It was not. That was a breach of a statutory duty. It related to a 
matter of such high consequence that I must find the conduct of Nicholas to 
have been improper. 
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CHAPTER 18 
 

WATTLE GARDENS ESTATE 
 

 
18.1 

Land in Wattle Grove was purchased for $1,000,000 by a Dominic Casella 
company in July 1993. Approval to subdivide it was granted, subject to 
conditions, in late 1996. On Christmas Eve that year, Ron O’Connor valued 
the land at $1,420,000 on the basis that the total gross realisation would be 
$5,665,000. Global Finance Group proceeded to solicit contributions to a 
$3,300,000 mortgage loan, not all of which was raised. Most of the money 
went towards other Casella projects and purposes. The first stage of the 
subdivision was not completed. Both the company which owned the land 
and Global Finance went into liquidation. No interest has been paid to 
lenders for 2.5 years. They are likely also to lose about two thirds of their 
capital. 

  
 LAND AND PROJECT 
 
18.2 

On 14 July 1993 Selec Pty Ltd became registered as proprietor of 8.31 ha of 
land at the corner of Hardey Road and St John Road, Wattle Grove. The 
purchase price was $1,000,000. The land lies about 0.5 km south of the 
intersection of the Tonkin and Roe Highways. The Perth CBD is about 8 km 
away from it. Selec Pty Ltd is a two-dollar company. At all relevant times 
the company’s directors were Dominic and Liliana Casella, and its 
shareholders were Dominic Casella and Rolf Brower, holding one share each.

  
 
18.3 

The land was first mortgaged, to enable settlement of the purchase, in July 
1993. The amount of the advance, by clients of Blackburne and Dixon Pty 
Ltd, was $1,150,000. That might seem surprising, given the purchase price 
and the general rule that only 70% of a property’s value will be advanced 
against first mortgage security. However, many such transactions took place 
in the finance broking industry in Western Australia during the 1990s. That 
mortgage was for 12 months. It was extended for nine months, to 14 April 
1995, and then for a further 12 months. Then it ran on for a brief period, 
until it was replaced by a fresh mortgage to secure an advance of 
$1,400,000, again by clients of Blackburne and Dixon, which was secured by 
a mortgage registered on 6 June 1996. 

  
 
18.4 

Casella’s plan was to subdivide and develop the land into 103 residential 
blocks, to be called Wattle Gardens Estate. This was to be done in stages: 
the first stage involving 38 lots. That required clearing and some levelling of 
the land, construction of roads, storm water drains, and water and sewer 
mains, and the connection of electricity. The Western Australian Planning 
Commission advised by letter dated 27 November 1996 of a decision valid 



Page 270  Chapter 18 – Wattle Gardens Estate 

for three years from that date to approve subdivision, subject to compliance 
with 23 conditions. They included satisfactory arrangements being made 
with the Commission to meet half the costs of upgrading the adjoining roads 
“to full subdivision standard”, payment of a maximum sum of $5,500 per lot 
as a contribution towards the cost to the Shire of Kalamunda of upgrading 
infrastructure in the area, and the donation of 8310 m2 of land for a 
recreation reserve. 

  
 
18.5 

The Blackburne and Dixon mortgage expired on 14 January 1997. 
Blackburne and Dixon wrote to Casella on 6 January confirming a previous 
discussion that “we cannot provide renewal finance or finance to develop the 
property” and seeking advice as to “when we can expect debt to be repaid”. 

  
 THE $3.3M MORTGAGE 
 
18.6 

Casella, or more precisely Selec Pty Ltd, sought finance from John Margaria 
of Global Finance Group Pty Ltd. That was facilitated by a valuation 
prepared by Ron O’Connor which identified the client as Global Finance, and 
stated the valuation purpose as:“To establish the Current Market Land Value 
and to analyse development projects. For Finance Purposes”. The valuation 
is dated 24 December 1996. O’Connor used the hypothetical development 
analysis approach. That was perfectly appropriate given the development 
consent of the previous month. He concluded that the 103 lots would sell for 
$55,000 each, giving a gross realisation of $5,665,000. O’Connor allowed 
for selling expenses of 2.5%, amounting to $141,625, giving a subtotal of 
$5,523,375. He then deducted a profit and risk factor of 35%, which he said 
amounted to $1,431,986. Accordingly his net realisation figure was 
$4,091,389. O’Connor then deducted development costs (excluding interest) 
of $2,354,888, and interest totalling $318,924. The en globo land value he 
arrived at, rounded off, was $1,420,000.  

  
 
18.7 

The letter sent by Global to Mrs M G Webb as trustee for the Webb Family 
Trust on 16 May 1997 is typical of many which went out at about that time. 
What follows is taken from it.  

  
 Borrower  Selec Pty Ltd 
  
 Nature of activities Real estate investors and property developers 
  
 Guarantors Dominic and Lily Casella – Net worth $10 

million 
  
 Facility/Purpose Development loan to assist with the refinance, 

subdivision and sale of 103 residential lots 
(approx 550m2 each) cnr St John Road and 
Hardy Road, Wattle Grove 
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 Amount of loan $3,300,000 
  
 Method of advance Construction with progressive drawdown as 

work completed and inspected by Global 
Finance. 

  
 Term Stage 1 – 12 months – Stage 2 – 12 months 
  
 Interest rate 10.6% (net 10.25% to you) 
  
 Security Lot 10 cnr St John Road & Hardy Road East, 

Wattle Grove 
  
 Valuation Sworn Valuation as at 24th December 1996 

$5,665,000 
  
 Loan to value ratio Stage 1 – 58.25% 
  
 Repayments Interest only paid monthly 
  
 Takeout Full net proceeds of sale of lots 
  
 Settlement date 14th May 1997 
  
 
18.8 

The letter of offer ― it sought $50,000 from Mrs Webb, which she agreed to 
contribute ― went on to describe Casella in a very positive way. Mrs Webb 
was then told this: 

  
 STAGE 1 
 Refinance and development of approximately 103 lots. Feasibility as 

follows which is subject to changes to cater for market conditions and 
follows valuers conservative, expected sale prices but equates as 
follows: 

  
 Income 
 Sales – 103 lots @ $55,000 each $  5,665,000
 Less selling costs @ 5% $     141,625
 Total Net Income $5,523,375
  
 Cost (not including acquisition equity) $  2,800,000
 Payout existing mortgage on land and 

Development costs of $19,500 per lot (land 
clearing and levelling drains, roads) 

  
 Professional and Engineers fees, Borrowing 

and Interest costs and contingencies 
allowance  $    500,000 
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 Total costs  $3,300,000
 Net surplus  $2,223,375
 Net return         67.4% 
 Loan to value ratio      58.25% 
  
 Payments to investors during this stage are guaranteed as sufficient 

funds will be held in trust by Global Finance Group Pty Ltd for the 
monthly payments 

  
 This offer to you extends to stage 1 only. At the end of this 

stage, existing investors will be invited to participate in Stage 
2 if they wish or redeem their funds. 

  
 STAGE 2 
 This stage will involve a review of the position of Stage 1 in 12 

months time. It is expected that a proportion of investors will be paid 
out and the balance invited to continue for a further period of 12 
months should they wish in Stage 2. 

  
 SUMMARY 
 We consider this loan to be well secured with a very safe loan to 

value ratio of less than 60% in Stage 1 and lower in Stage 2. The 
land is well located approximately 12 kilometres from the Perth GPO 
as indicated in the attached location maps. These types of blocks are 
in demand. 

  
 
18.9 

The lenders were told that the loan-to-value ratio was 58.25% for Stage 1. 
This was totally incorrect. The 58.25% was arrived at on the basis of 
O’Connor’s gross realisation figure of $5,665,000 for 103 lots. Stage 1 was 
only to involve 38 lots. Further, it was misleading to state that there was a 
sworn valuation as at 24 December 1996 for $5,665,000. This figure was 
only used as starting point for O’Connor’s en globo valuation of the land at 
$1,420,000. He was never asked to value the 103 lots on completion. 
O’Connor agreed that an on-completion value of the 103 blocks would have 
had to take into account the selling costs and profit and risk factor and 
would have been closer to the net realisation figure of just over $4,000,000 
set out in his valuation. 

  
 
18.10 

The income and cost figures quoted in the letter are also wrong, in two 
respects. One is that the selling costs of $141,625 represents only 2.5% 
and not 5%. Secondly, the costs involved in paying out the existing 
mortgage on the land and the development costs of $19,500 per lot were 
not $2,800,000, but close to $3,500,000 (the existing mortgage pay-out 
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was about $1,487,000 and the development costs of 103 lots was slightly 
above $2,000,000). The professional and engineers fees, borrowing and 
interest costs were also more than $500,000, if based on the figures in 
O’Connor’s valuation, and these did not even include a contingency 
allowance. 

  
 
18.11 

Naturally lenders accepted the information and figures they were given. 
Most people in our society are relatively trusting, and that may be 
particularly true of decent, older citizens living in comfortable 
circumstances. That describes the main group from which finance brokers 
sought and obtained funds. 

  
 
18.12 

A mortgage was registered against the land on 8 July 1997. It is dated 
23 May, and it was during that month that the first sums of money were 
advanced in respect of the total loan of $3,300,000. Dominic and Liliana 
Casella executed the mortgage as guarantors. Clause 12 in the schedule to 
the mortgage provided that of the principal sum of $3,300,000, $1,450,000 
was allocated to discharging existing mortgages, $100,000 “for 
establishment costs of this Facility”, $350,000 to interest payable under the 
mortgage and $1,400,000 “payable towards construction costs at the 
Works.” This provision was commendable in intent. The mortgage required 
that the monies raised be spent on the project and associated costs. That is 
just as it should be. As will shortly appear, nothing of the sort happened. 

  
 
18.13 

As at the date of registration of the mortgage, 2,300 out of 3,300 shares in 
it, each worth $1,000, were held by Global Mortgage Investments (WA) Pty 
Ltd, which meant that on the face of the mortgage only $1,000,000 in loan 
funds had been raised.  

  
 WHERE DID THE MONEY COME FROM? 
 
18.14 

As it turned out, even the amount of $1,000,000 was incorrect, since the 
evidence shows that as at 7 July 1997 only $650,000 in loan funds had in 
fact been raised. On the date just stated Global Finance paid out the 
existing mortgage to Blackburne and Dixon lenders plus interest and 
penalties, which took a total of $1,487,021.24. On the same day, $22,500 
was paid to BSD Consultants, the engineers for various projects including 
this one, and $24,637.20 was paid to the Commissioner of State Taxation 
for outstanding land tax. As a result of these payments, the trust account 
ledger kept by Global Finance in the name of Selec/Hardey Road showed a 
debit balance in the sum of $900,850. 

  
 
18.15 

Although further mortgage funds in the total amount of $690,000 were 
raised during the period 8 July 1997 to 31 July 1997, the trust account was 
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still in debit in the amount of $268,715.87 as at 31 July 1997. On that day 
an amount of $300,000 was transferred from a trust account in the name of 
Garon Pty Ltd (another Casella company) held by Global Finance Group Pty 
Ltd. The transfer was reversed on 1 August 1997. The intention appears to 
have been to show a credit balance in the Selec account relating to Hardey 
Road as at month’s end. Further loan funds were raised during the 
remainder of the first year of the mortgage loan, with a total of $2,470,000 
having been raised as at 14 May 1998. 

  
 WHERE DID THE MONEY GO? 
 
18.16 

The funds raised were not applied for the development and subdivision of 
the property. Apart from the payments to BSD Consultants (of which only 
$1985 concerned Hardey Road) and to the Commissioner of State Taxation 
referred to above, only $32,709 was expended on costs by way of 
development in the first year of the loan. In the second year the 
corresponding amount was about $300,000. 

  
 
18.17 

All the money should have been spent on developing the property, as the 
mortgage required and as lenders would in any event have anticipated, but 
a very large amount went elsewhere. Firstly, payments were made to 
Blackburne and Dixon in redemption of outstanding interest owed by other 
companies related to Casella and in respect of other projects. On 26 
September 1997 a sum of $5,909.86 was paid to Blackburne and Dixon in 
relation to Tolprom Pty Ltd and certain lots at South Lakes and others at 
Kelvin Road. Tolprom is currently deregistered, but its directors at the time 
were Dominic Casella and John Andrew Miller. A further sum of $23,291.66 
was paid to Blackburne and Dixon on 7 October 1997 in relation to Escon 
Valley Pty Ltd and outstanding interest on Hines Road, O’Connor. Escon 
Valley Pty Ltd is now known as Landexchange Pty Ltd and its only director 
and shareholder is John Andrew Miller. A third amount of $17,020.83 was 
paid to Blackburne and Dixon on 7 October 1997 in relation to Garon Pty Ltd 
and outstanding interest on Karrinyup Road, Balcatta. Garon is currently 
under external administration. Its directors are Dominic Casella and Lily 
Casella, who are also the only shareholders.  

  
 
18.18 

A further amount of $365,708.45 was transferred to another trust account 
with Global Finance in the name of Garon/Travilla on 28 January 1998. 
Travilla Pty Ltd is currently known as Eastern Coast Developments Pty Ltd, 
but at the time of this payment Dominic Casella and Lily Casella were 
directors of this company. They still appear to be its only shareholders. 

  
 
18.19 

The period of the loan expired on 14 May 1998. Before that date existing 
mortgagees were requested to extend the loan for a year, and most of them 
seem to have agreed to the request. In addition, further mortgage funds 
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were collected between 14 May and 16 November 1998 in the amount of 
$1,115,000. That brought the total amount raised by Global from private 
lenders in respect of this loan to $3,585,000, of which $480,000 was 
redeemed by various (fortunate) lenders. Accordingly, as at late 1998 the 
loan was funded to the extent of $3,105,000, with $195,000 of it unfunded. 

  
 
18.20 

Transfers to other trust accounts operated by Global Finance in the name of 
Casella-related companies were again made in the second year of the loan. 
On 31 July 1998 an amount of $90,000 was transferred to an account of 
Garon Pty Ltd in respect of a Kalgoorlie project. On 31 August 1998 a 
payment of $17,282.86 was made to an account of Terrace Road Pty Ltd 
regarding a Toodyay project. The directors of Terrace Road are Dominic and 
Lily Casella, and its shareholders are Travilla Pty Ltd and David Condon. A 
further amount of $10,220.04 was transferred on 31 August 1998 to an 
account of Perrymead Investments Pty Ltd. The directors of Perrymead 
Investments are Dominic and Liliana Casella, who are also its only 
shareholders. A fourth amount of $18,365.65 was transferred on 31 August 
1998 to an account of Garon Pty Ltd in respect of a Gingin project. On 
24 November 1998 a further amount of $50,318.68 was transferred to the 
account of Terrace Road Pty Ltd in respect of a Huntingdale project. 
Margaria gave evidence that this transfer was made to enable a mortgage 
on the Huntingdale project to be paid out so that one of the lots in that 
project could be transferred to Prolay Constructions Pty Ltd in part payment 
of their fees for work done at Hardey Road, and in payment for sand. The 
total of the transfers to trust accounts of related companies in the second 
year of the loan is $186,187.23.  

  
 
18.21 

The work required to enable completion of the project was never done. The 
plain fact is that Casella was not concentrating on the subdivision. Rather he 
was juggling funds between projects in order to stave off creditors 
elsewhere. He was aided and abetted in this by Margaria of Global. The 
scheme collapsed as a result of the appointment of an administrator to 
Global on 19 February 1999 (Simon Read of PPB Ashton Read) followed by 
the appointment of liquidators on 20 April 1999 (Read and Jeffrey Herbert of 
the same firm). After that time it appears that funds in the various Global 
Finance trust accounts were frozen. 

  
 
18.22 

Over the period of 21 months during which the relevant trust account was 
administered by Global, only about $300,000 was spent on construction 
costs. No less than $620,000 was paid out in respect of unrelated projects. 
As at 12 February 1999 the credit balance in the trust account was 
$116,590.05. 
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18.23 

As at March 1999, about $600,000 was required to complete Stage 1 of the 
project, which  would have  released 38 blocks for sale. That  amount would 
have been available if payments and transfers to unrelated projects had not 
been made.  

  
 
18.24 

Selec Pty Ltd went into liquidation on 26 July 2000, with Herbert as 
liquidator. Stage 1 has not been completed. Accordingly, none of the blocks 
have been sold. Indeed the subdivision consent expired in late 1999. 

  
 
18.25 

There seem to be good prospects that the land will be sold for about 
$2,000,000. If that happens, investors will get back about two thirds of 
their capital. They have been paid no interest since March 1999. The total 
amount they will lose is well over $1,000,000. 

  
 WHY DID THE PROJECT FAIL? 
 
18.26 

There are three main reasons why the project failed, and the lenders lost 
their money. I deal with them in chronological order. 

  
 
18.27 

The first is that when the sums are done properly, they do not come out 
well. The project was not as attractive as Casella thought it was. As we 
know, the sums were not done properly (see 18.10 above). To emphasise 
the point, I reproduce on the next page certain notes in Margaria’s 
handwriting, which he testified, and I accept, were discussed by him with 
Casella. They are perspicacious, and merit study. It is indeed true to say 
that the feasibility of the project, at least in stage 1, was “not good”. 

  
 
18.28 

Secondly, a lot of the money raised for the project was not spent on it. This 
has been examined in detail (see 18.16-18.22 above). Had the money 
raised from lenders been exclusively spent on this project, and had it been 
pushed through with vigour, then lenders would have got their money back 
and Casella might have made a slight profit. But the money was squandered 
elsewhere. 

  
 
18.29 

The third reason emerges from the following passage, taken from Casella’s 
examination: 

  
 The impression I have is that one thing that went badly wrong with 

Wattle Grove is that it wasn't pursued actively, you didn't push it 
through as you should have done. What do you say to that?---I - - I 
totally agree with you, sir, the reason being - - 

  
 Yeah - - ?--- - - is I had a lot on my plate. 
  
 - - I know?---Yeah. 
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 But I was going to say, you had much too much on your plate?---I 

did, yes. 
  
 You did, didn't you?---Yes, I did. 
  
 And if you'd pushed this through - - ?---Yeah. 
  
 - - it could well be that you wouldn't be sitting here now answering 

questions?---Very - - very true, sir. 
  
 You would have had to borrow some more money to complete the 

second and third stages, you'd agree?---Yes, yes. 
  
 But you let people down because you had too much on and you didn't 

concentrate on progressing this deal. That's true, isn't it?---I agree, 
sir, yes. 

  
 
 

A little later he said, “this is how my total situation’s been. There was 
always another deal…”. 

  
 
18.30 

He agreed that from the viewpoint of lenders, they thought they were 
putting their money in Wattle Grove. 

  
 And you can see, can't you, that from the viewpoint of lenders, they 

thought they were putting their money into Wattle Grove?---Yes. 
  
 But that's not how it worked. Their money went off in all sorts of 

directions - we know, don't we?---Yes, I agree. 
  
 And you were going to use the next lot of lenders' money to do 

Wattle Grove?---And - - well, not necessarily on that, but if Wattle 
Grove would have been speedily acted upon, then I probably wouldn't 
have had to go and borrow on another deal. But - - 

  
 Well - - ?--- - - I did have a situation. I used to buy, sell and 

refinance. 
  
 Yeah?---That's how my whole thing - - 
  
 TRUST MONIES MISSPENT 
 
18.31 

Both Casella and the people from Global Finance, including ― but not 
limited to ― Margaria, knew that the monies raised were to be spent on the 
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Wattle Gardens Estate, and nothing else. That would have been true, in any 
event, given the course of dealings and the letters which went to lenders. 
But in this case the mortgage contained a specific provision, summarised in 
18.12 above, which required that the money raised be spent to discharge 
existing mortgages, to meet establishment costs for the finance facility and 
interest under it, and on “construction costs at the Works”. The amount to 
be spent under that heading was $1,400,000. Only about $300,000 was so 
spent. 

  
 
18.32 

Trust monies are sacrosanct. They do not belong to the individual or 
institution that holds them for the time being. They must not be spent 
except for the intended, stated purpose. The law has always looked upon 
the unauthorised use of trust funds with special disfavour. 

  
 
18.33 

On many occasions, Casella sought to have the money of lenders used on 
other projects of his, or to pay other debts of his. On each such occasion he 
acted with impropriety. He was always accommodated. Given the multitude 
of occasions which were involved, and viewing his conduct globally, it is fair 
to categorise it as grossly improper. 

  
 
18.34 

On many occasions, Margaria suggested or acceded to requests by Casella 
that payments be made, out of monies held in the Global Finance trust 
account relating to Wattle Gardens, for other projects and debts of Casella 
and his companies. On each occasion, Margaria helped Casella out in this 
way, he acted improperly. Again there were a multitude of such occasions, 
and it is again fair to say that viewing Margaria’s conduct globally it was 
grossly improper. 

  
 
18.35 

The matter does not end there. When the mortgage was registered in July 
1997, Blackburne and Dixon lenders were paid out. That took nearly 
$1,500,000, but only $650,000 had been raised from clients of Global 
Finance. As stated already (see 18.14 above), other payments totalling over 
$45,000 were made the same day. The result was that the trust account 
ledger kept by Global Finance in the name of Selec, relating to this project, 
showed a debit balance of just over $900,000. 

  
 
18.36 

That money must have come from somewhere. It did. It was borrowed ― 
the word is used euphemistically ― from other projects. Margaria utilised 
other people’s money, sitting in his trust account waiting to be used on 
other projects, in order to enable this deal of Casella’s to settle. It was 
grossly improper of him to have done so. 
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FINDINGS CONCERNING INDIVIDUALS

18.37
Casella�s company Selec Pty Ltd was party to, and he was a guarantor of, a
mortgage which contained a clause controlling the manner in which the loan
funds would be utilised (see 18.14 above). Contrary to those terms, Casella
authorised Margaria of Global Finance to make a number of payments from
the Hardey Road Trust Ledger in respect of debts quite unrelated to the
project. Further, Casella authorised Margaria to transfer various amounts
from that trust ledger to other trust ledgers kept by Global Finance in
respect of other projects which Casella or related companies were carrying
on. Findings of impropriety in these respects have been made at 18.33
above.

18.38
As to Margaria, I have already made findings of impropriety against him
with respect to the trust account (see 18.34 and 18.36 above).

18.39
There was other improper conduct on Margaria�s part, relating to the letter
soliciting funds from lenders (see 18.7-8 above). It stated that the security
property was the subject of a sworn valuation in the sum of $5,665,000, but
that was wrong. Margaria admitted in evidence that he knew the value to a
single owner who had to sell the 103 blocks under subdivision was not that
figure, but would be closer to O�Connor�s net realisation figure of just over
$4,000,000. Margaria represented that the loan-to-value ratio for stage 1
was 58.25% whereas this was based on the gross realisation value of 103
lots. The loan-to-value ratio for stage 1, namely 38 developed blocks plus
some undeveloped land, would have been far more than 100% (38 blocks at
$55,000 each is only $2,090,000). Margaria clearly understood this as
indicated at the top of his handwritten notes and he himself asserted that
the feasibility of the project was �not good in stage 1�. Lastly, Margaria
misrepresented the costs involved in developing 103 lots (see 18.10 above).
His handwritten notes demonstrate that he knew the costs for 103 lots to be
at least $3,850,000, excluding professional and engineers fees and
contingencies. His conduct in sending out the offer to prospective lenders,
many of whom accepted what he told them, was so misleading and had
such grave consequences that I find it to have been improper.

18.40
Margaria�s conduct was also improper in relation to the letters sent to
investors in the pooled first mortgage who were asked to contribute funds
after the first year of the loan. They were told that the development was
�extremely viable and profitable� when it was nothing of the sort. Margaria
always had reservations as to the project�s viability, at least in the first
stage. And he knew that little development work had been done in the
preceding year. In these circumstances, the statement he made could not
be justified, was untrue, and justifies a finding of impropriety against him,
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which is now made. Margaria�s conduct was further improper in that he
failed to take steps to ensure that lenders obtained registered first mortgage
security within a reasonable time, or in some cases at all. The details appear
in the following paragraph.

18.41
Finally, Kim Wood was the administration manager of Global Finance. One of
her duties was to ensure that lenders became registered on the relevant
certificate of title within a reasonable time after their loan funds were
advanced. But as to this project, two lenders were not registered for a
period of 18 months, which was both exceedingly and unjustifiably long.
And more than a dozen other lenders were not registered as mortgagees at
all. The total funds contributed by the latter group amounted to about
$850,000, which was about 27% of the total loan funds raised for the
project. It is registration which provides security, and without it lenders are
exposed to very chilly winds. Wood�s conduct was in the circumstances
improper. In saying that I have borne in mind the fact that Margaria was a
difficult man to work for and with, and in various other respects the
individual whose conduct is now under consideration did good work.
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CHAPTER 19 
 

BUBBLING BILLY, CAPEL 
 

 
19.1 

Capel is a small town in the south west of Western Australia. The Bubbling 
Billy Restaurant is located on its outskirts. In December 1997 Stephen 
Olifent of South West Valuations valued the land on which the restaurant is 
situated on the basis that it could be divided into two lots and that the 
vacant land to the rear of the restaurant could be developed by the 
construction of a 36-unit motel. Using that valuation, MFA Finance Pty Ltd 
raised $505,000 from lenders early in 1998. The land remains now as it was 
then, not divided and with no motel. No interest on the loan has been paid 
for two years, and the property is likely to be sold by mortgagees for less 
than a third of the valuation. They will suffer large losses. 

  
 LAND AND DEALINGS 
 
19.2 

The land comprises 1.05 ha at the corner of Capel Drive and Jenkin Road, 
Capel. A substantial former residential building, partly clad in weatherboard 
with a metal roof, is situated towards the highway frontage. To the rear of it 
there is a large area of vacant land.  

  
 
19.3 

On 9 August 1995, a transfer of the land from Inklec Pty Ltd to Korella 
Nominees Pty Ltd was registered. The consideration shown on its face was 
$140,000. At about the same time, the restaurant business was transferred 
from and to the same parties for a consideration of $60,000. Alex Meares is 
a director of Korella Nominees. He is also a director of the Busselton Survey 
Office, Licensed Surveyors and Project Managers. 

  
 
19.4 

On 19 January 1998, a transfer of the land from Korella Nominees to Colsan 
Pty Ltd was registered. Greg Kennedy is the principal director of Colsan. 
There were two other properties transferred by Korella Nominees to Colsan, 
by the same transfer, they being Lot 174 Ibis Court, Capel and Lot 183 
Korella Drive, Capel. The total consideration stated on the transfer was 
$259,000. Kennedy’s company disposed of the two lots of land transferred 
to it later in the same year, receiving $28,500 for Ibis Court and $27,500 for 
Korella Drive. On the basis of these figures, the land alone ― excluding the 
restaurant business ― was worth $203,000. Korella Nominees also 
transferred the restaurant business to Colsan at a price of $100,000.  

  
 
19.5 

These transfers were part of a land swap arrangement. Kennedy caused to 
be transferred to Korella Nominees a property in Bakers Hill owned by 
Marnoo Holdings Pty Ltd of which he was a director. The consideration 
shown on the transfer was $359,000. That was the same amount as Colsan 
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was paying for the Bubbling Billy land, the restaurant business, and the two 
other Capel lots. 

  
 MFA FINANCE 
 
19.6 

MFA Finance Pty Ltd was at that time a licensed finance broker run by Ross 
Fisher. On 11 August 1997, Colsan Pty Ltd raised $455,000 from a group of 
11 lenders. The deal was brokered by MFA Finance, and secured against the 
security of a first mortgage on Kennedy’s home at 7A Thurloe Street, Bicton. 
That mortgage loan was for a three year period at an interest rate of 8.25%.

  
 
19.7 

In about January 1998, the Thurloe Street property was sold to a third party 
for $650,000. On 27 November 1997 Fisher of MFA Finance wrote to the 11 
mortgagees advising that the loan was to be repaid on 16 January 1998. 
However, Kennedy wanted to transfer the loan to the Bubbling Billy land and 
he made application to MFA Finance accordingly. That transfer could happen 
only if a valuation of the proposed new security was carried out. 

  
 THE OLIFENT VALUATION 
 
19.8 

Stephen Olifent, licensed valuer 389, prepared a valuation dated 17 
December 1997. It was directed to Fisher of Mortgage Force Australia. 
Having briefly described the land and the township of Capel, Olifent said the 
property was “currently zoned Special Use with permitted use of restaurant, 
motel and craft shop”. He then described the structural improvements on 
the land, and also the business. Olifent said that no trading figures on the 
restaurant were available, but with average to good management it should 
return a net operating profit of about $40,000 per annum. He estimated the 
current market rental income as being $15,000 per annum, adopted a 
capitalisation rate of 10%, which was probably lower than was appropriate, 
and accordingly concluded that the land on which the restaurant was built 
was worth $150,000. He assigned a value of $70,000 to about 1200 square 
metres of “Excess Land” to the rear. 

  
 
19.9 

Olifent said his valuation of the property had “been based on its highest and 
best use as per normal valuation principles. It is my opinion that the highest 
and best use is to subdivide/strata title off the restaurant from the motel 
site and this can be achieved in the future”. Under the heading “Motel 
Accommodation Site” he stated the following: 

  
 The valuation of the 36 Motel Unit Site to the rear has been deduced 

by the direct analysis of sales of other comparable tourist 
accommodation sites in Busselton and Margaret River. There have 
been no comparable sites sold in the Bunbury location to my 
knowledge. The sites that have been sold within Margaret River and 
Busselton are indicating per unit site values of $30,000 - $35,000. 
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Because of Capel’s low population base, however acknowledging the 
demand for accommodation in the Capel area, I have adopted a 
conservative value of $15,000 per unit in the below valuation. 

  
 
19.10 

As a matter of simple arithmetic, 36 motel unit sites at $15,000 per site 
gives a total of $540,000, which when added to the figures already 
mentioned gives a total value of the land “as two separate lots” of 
$760,000. That is the figure Olifent arrived at, and stated. The restaurant 
business was not included in the valuation. 

  
 
19.11 

The main difficulty with this approach was that it assumed the motel site 
could be divided off, and approval obtained to build a 36-unit motel. Had 
those things happened, the land might have been worth something like the 
assigned value. But all depended upon subdivision, and a development 
approval which could be acted upon. Neither happened. 

  
 MORTGAGES 
 
19.12 

By letters dated 22 December 1997 Fisher wrote to the existing mortgagees 
over Thurloe Street, Bicton, to advise that Kennedy had requested that the 
funds advanced be transferred to a new loan of $505,000 to be secured by 
registered first mortgage against a property… 

  
 …he is purchasing. The new security property is located at Capel 

Drive, Capel and is known as the Bubbling Billy Restaurant. Attached 
to this property is a vacant land motel site suitable for 36 motel units 
and this is also contained in our security. 

  
 The new security property has been valued by licensed valuer 

Stephen Olifent of South West Valuations at $760,000 and therefore 
the proposed new loan of $505,000 represents 66.45% of that 
valuation. 

  
 One of the conditions of permitting this substitution of security for 

your funds investment is that the rate of interest is to increase by 
1%, from the existing 8.25% up to 9.25% from date of substitution 
of security. The net return to you will be 9.0% after deduction of our 
management fee of 0.25%. 

  
 
19.13 

The letter went on to advise that Kennedy had a surplus of assets over 
liabilities exceeding $6,000,000, and income well in excess of $1,500,000; 
presumably that was an annual figure. The letter continued: 

  
 The restaurant is expected to return a net operating profit of at least 
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$40,000 pa which almost covers the interest bill on this loan of 
$46,712. The balance can easily be covered from Mr Kennedy’s other 
income sources. It should also be borne in mind that this interest not 
only covers the loan content relating to the restaurant but to the 
vacant motel site as well. The valuer’s opinion is that the motel site is 
a “most valuable site” due to its accommodation monopoly status. 

  
 It is unsurprising that all existing mortgagees agreed to their funds being 

rolled over into the new mortgage. An additional lender came in, so that the 
amount lent and secured went up from $455,000 to $505,000. On 
15 January 1998, the date on which the deal between Meares and Korella 
Nominees of the one part and Kennedy and Colsan of the other part settled, 
the mortgage was registered. 

  
 
19.14 

On 3 April 1998 a second mortgage was registered against the land. It was 
brokered by John Bell of Investment and Mortgage Services. The mortgagee 
was the late Edith Maitland, who lent $80,000 for 12 months at an interest 
rate of 12%. A third mortgage was registered on 26 June 1998 to secure an 
advance of $25,000 by Pastoral and Realty Territory Pty Ltd. That loan was 
also brokered by Investment and Mortgage Services, and Bell is a director of 
Pastoral and Realty. 

  
 DEVELOPMENT APPLICATIONS 
 
19.15 

Inklec Pty Ltd when owner of the land had obtained consent from the Shire 
of Capel, at the Council meeting on 28 July 1995, to develop the land by 
extending the existing restaurant to create a function centre, separate 
restaurant/dining area, new arts/craft area and tourist display area, and by 
constructing eight motel units. The consent was subject to conditions, one 
of which was the provision of an on-site effluent disposal system to the 
satisfaction of the Health Department. According to a report prepared by 
Meares and dated 17 November 1997, that condition “stymied the starting 
of this development”. 

  
 
19.16 

In a letter signed by Meares and dated 28 November 1997, the Busselton 
Survey Office sought approval from the Shire of Capel for the construction 
of 36 motel units on the land. Approval was granted for 31 units, subject to 
stringent conditions. The development did not proceed. 

  
 
19.17 

On 4 September 1998 Colsan Pty Ltd through Kennedy made a fresh 
application to develop 36 motel units, and a reception and amenity building, 
on the land. Approval was granted on 30 September 1998, but the Shire 
Council imposed conditions including connection to the Water Corporation 
deep sewerage scheme.  
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19.18 

In March 1999, the Busselton Survey Office on behalf of Colsan made 
application to the Western Australian Planning Commission to subdivide the 
property into two lots. It was requested that any requirement for sewer 
connection be deferred until the actual development took place. The 
Commission granted approval in June 1999, but one of the conditions 
imposed required that the proposed lots be connected to the sewer before 
subdivision. The matter has been taken no further since. 

  
 FAILURE OF INVESTMENT 
 
19.19 

Interest under the first mortgage was payable quarterly. The instalment due 
on 22 August 1999 was not paid. Before that time, the business had been 
closed. A notice of default later issued. On 2 December 1999 Kennedy was 
bankrupted. The statement of affairs which he filed at that time showed that 
he owed unsecured creditors about $1,328,000 and that his realisable 
assets had a nil value. 

  
 
19.20 

On 8 September 2000 Julian Nichols prepared a valuation report which was 
sent to the solicitors for the mortgagees. He valued the property at 
$260,000. There was later an attempt to sell by auction, which failed. On 
19 July 2001 an offer for the property in the sum of $170,000 was received. 
The first mortgagees are certain to lose more than half their money, and the 
second and third mortgagees will lose everything. 

  
 FINDINGS - OLIFENT 
 
19.21 

Olifent was the valuer. His valuation in the sum of $760,000 was used for 
the purpose of raising finance, and I find he knew that would happen, 
because it was provided to Mortgage Force Australia. Both Fisher of MFA and 
lenders relied upon the valuation figure. It proved to be very wide of the 
mark, because of the conditions imposed with respect to the proposed motel 
development, combined with the fact that subdivision did not occur. Olifent 
knew or should have known of these matters, and the grave risks inherent 
in them. The consequences to lenders have of course been disastrous. Was 
Olifent’s conduct improper?  

  
 
19.22 

After careful consideration, I have decided it should not be so categorised. 
Counsel assisting criticised Olifent’s conduct, and did so trenchantly, in five 
different respects. Olifent has responded, briefly but cogently. In significant 
part, he relies upon standard practices within the valuation industry, saying 
his conduct was consistent with these practices. In my view the valuation 
was deficient in that there was no adequate basis for the estimated net 
operating profit of $40,000 per annum, and also in that the capitalisation 
rate, which he applied, was unduly low. Further, Olifent did not deal with 
and highlight the inherent risks, arising from these facts: that approval for a 
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36-unit motel had not been granted, that it was not known on what 
conditions it would be granted, and also that so much depended upon 
trading figures in both the proposed motel and the existing premises. The 
evidence before me shows that the motel would not have been built all at 
once, but rather up to half the units in the first instance and more later 
depending upon trading success. Finally, and importantly, Olifent did not 
mention that Kennedy was acquiring the property as part of a land swap in 
which it was given a value of $259,000, although he well knew that the best 
way of checking any valuation is by comparable sales evidence, particularly 
from a contemporaneous or recent sale of the subject property. None of this 
was reflected in the valuation. And the figure arrived at was simply very 
high. But as has been stated elsewhere in this Report, there is a wide gap 
between imperfection or even careless incompetence on the one hand, and 
impropriety on the other. Olifent’s conduct does not in my judgment fall on 
the wrong side of the line in terms of impropriety. 

  
 FINDINGS – FISHER 
 
19.23 

The Olifent valuation was of the property “as two separate lots”. That 
required the developer to “subdivide/strata-title off the restaurant from the 
motel site and this can be achieved in the future”. Olifent proceeded to work 
out values for component parts of the entire property, after subdivision. 
That was something he could properly do, although he should have 
emphasised assumptions and risks, which he failed to do. The key point is 
that this was not an as-is valuation. 

  
 
19.24 

Fisher’s letter to investors reflected none of the above. He said blithely that 
the property had been valued by Olifent at $760,000. He did not provide 
lenders with the valuation. Nor did he state the important fact that it relied 
upon subdivision. He neither faithfully conveyed, nor interpreted, the Olifent 
valuation to lenders.  

  
 
19.25 

He should have done these things, especially as he was put on inquiry by 
the solicitor, David Miller, who told him that the purchase price for the 
subject land shown on the transfer was $259,000. That happened before 
settlement, when Fisher could have taken steps to so inform the lenders. He 
claimed that Miller told him of Olifent’s advice to Miller “that there were 
other factors involved in the purchase such that it was irrelevant to his 
consideration of value. He confirmed his valuation figure reflected the 
market value as at date of his valuation”. In my view, it was inadequate for 
Fisher to do nothing at that stage. He should have gone back and checked 
the valuation and made sure it had been faithfully conveyed and interpreted 
to lenders (as it had not been). And he should have told them of the 
purchase price, which would surely have been information of interest to 
them, even if he went on to explain how and why it did not to his mind 
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matter greatly. My conclusion is that Fisher’s conduct in these respects left 
so much to be desired that it was improper. 

  
 
19.26 

In August 1997 Pamela Seymour, having recently divorced, met with Fisher 
with a view to investing her share of the former matrimonial assets. She 
told him of her personal and financial position, and stressed she only wished 
to invest in very safe investments. Despite that fact, which he 
acknowledged, Fisher put her funds into the Bubbling Billy project. He did so 
although it was, as I find he knew, other than “very safe”. Given his 
extensive experience in finance and business, he must have known that it 
was an unsuitable project for Ms Seymour to lend upon. It is the motel 
concept that gave it additional value, but Fisher well knew Kennedy had no 
intention of building the motel. He explained to me that it was difficult to 
obtain secure properties such as Kennedy’s place in Thurloe Street. But that 
is not an answer. If he had nothing suitable for Ms Seymour, he should have 
turned her away. His conduct in putting her money into the Bubbling Billy 
project was improper.  

  
 FINDINGS – KENNEDY, MILLER AND BELL 
 
19.27 

Kennedy’s conduct has been criticised by counsel assisting, in various 
respects, but I am not sure it was improper, and make no finding in that 
respect against him. He approached Fisher to roll the Thurloe Street 
mortgage over on to the Capel property, and to increase the amount 
advanced, and the valuation was obtained. Kennedy borrowed as much as 
he could get on that property, but he had no duty to protect lenders. He 
was the borrower, and the finance broker was there to look after their 
interests. I can see no lies that he told, and the most he can be accused of 
is an excess of optimism, and losing a lot of other people’s money. These 
are not crimes, and indeed they do not meet the standard of impropriety 
the Commission has applied. 

  
 
19.28 

Parts of Miller’s conduct in relation to the valuation has been touched upon 
above. They do not merit close description or analysis. Perhaps he could 
have done more, but there was no impropriety involved. Miller had no right 
to produce the duplicate certificate of title to enable registration of the 
second and third mortgages, without having obtained the consent of the 
first mortgagees. In doing so, he failed to fully safeguard the interests of his 
clients, on whose behalf he held the title document. However, I do not 
consider Miller’s conduct to be so dubious as to warrant a finding of 
impropriety. 

  
 
19.29 

As to Bell, he helped Kennedy borrow $80,000 from the late Mrs Maitland. 
His evidence to me was that she, being an experienced lender, knew that to 
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advance funds against the security of a second mortgage was inherently 
rather risky, and hence the high interest rate. Further, he testified that he 
went through the valuation with her. He did not do some of the other things 
I have said Fisher should have done, and Bell’s conduct in getting Mrs 
Maitland into the second mortgage left something to be desired. Perhaps 
indeed it was careless. It became clear when Bell gave evidence that he did 
nothing effective to look behind the valuation, for example, ascertain the 
purchase price of the land and the fact that a property swap was involved. 
But in my view these matters are insufficient to justify a finding of 
impropriety, which is always a serious matter. I note that Bell, through his 
company, later became registered against the title as third mortgagee. It 
would be somewhat simplistic, however, to say that as he also invested and 
lost, it must be that he thought the level of risk was acceptable. I say that 
because of Bell’s evidence that… 

  
 …as part of his consolidation of his financial position, Mr Kennedy 

requested that the balance of the mortgage that we had on the 
Dunbay property at Dunsborough, following the sale and settlement 
of that property, if that could be transferred to another property. He 
also sought were there any other funds available, and I said “Well, 
the company had a few extra dollars.” So at the end of the day we 
transferred - - we registered a new third mortgage of $25,000 on the 
Bubbling Billy. 

  
 No finding of impropriety against Bell is made.  
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CHAPTER 20 
 

WELLINGTON HEIGHTS, COLLIE 
 

 
20.1 

A large subdivision was effected on the outskirts of Collie in the 1990s. It 
was called Wellington Heights. This chapter examines allegations that some 
owners of land in the area artificially inflated prices of blocks, to the 
detriment of purchasers and also lenders. Those who owned and traded lots 
in the estate included Laurie and Mark Ferris, Dominic Casella and Ron 
Maclou, all of whom have figured in the Report previously. The finance 
brokers chiefly involved in respect of transactions examined by the 
Commission were Gamel Ward, on behalf of Robert Gomm, a former land 
dealer who is now bankrupt, and Clifton Partners Finance. Valuers active in 
the area included Ron O’Connor and Richard Marr, both of whom have been 
mentioned in previous chapters. 

  
 THE SUBDIVISION 
 
20.2 

The Wellington Heights subdivision came into being more than ten years 
ago, and the first sales of residential lots took place in about 1991. The 
estate is about 2 km south west of the Collie Post Office, and some of the 
lots have good views towards the town. Stage 1 of the development 
involved creation of 55 residential lots, and also a number of ‘super lots’ as 
they came to be called, out of each of which 20 or 30 residential lots could 
be created. There were also lots on which it was proposed to build a 
reception centre and a 52-unit motel, a roadhouse, a child-minding centre 
for 52 children, a retirement village comprising 30 units, and several 
commercial units. These proposals, drawn from an attachment to a 
valuation dated 11 October 1996, have changed from time to time.  

  
 
20.3 

The Commission heard evidence as to efforts made to develop Collie as a 
tourist destination, an endeavour that has not met with marked success. In 
a number of valuations carried out by O’Connor the following appears: 

  
 The area while previously relying largely on the coal mining for its 

livelihood, has become much more tourist orientated, and a number 
of tourist destination in the area are very popular. Included in these 
attractions is the Wellington Dam, Harris River Dam and a new Coal 
Briquette Plant. 

  
 
 

When he gave evidence, O’Connor conceded that the coal briquette plant is 
hardly a tourist attraction. 

  
 
20.4 

As will appear, O’Connor and some other valuers took a distinctly optimistic 
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view as to the economic prospects of the region. Others were less sanguine. 
What follows is taken from a report by Robert Digby of the Valuer General’s 
Office that was provided to the Ministry of Fair Trading on 11 September 
1997.  

  
 The downturn is the property market in Collie can be directly linked to 

the announcement of the closure of the underground coal mine in 
February 1994. 

  
 The property market for vacant land in Collie has been depressed for 

the last 2 ½ -3 years with very few new residences being built. 
  
 In the first half of 1995 asking prices in Wellington Heights ranged 

from $22,000 - $25,000 with no lots selling. 
  
 There have been no arms length transactions of vacant land at 

Wellington Heights (the subject area) since 1994. Southern Districts 
the Professionals currently have 20 vacant lots for sale within this 
subdivision ranging in value from $12,000 - $28,500. The past two 
mortgagee auctions in this locality resulted in a nil turn-out and no 
offers. 

  
 The remainder of Collie is in a similar situation with very few vacant 

land sales occurring and those that have range in value from $6,000 - 
$22,000. The majority of sales range from $10,000 - $13,000. 

  
 I accept the accuracy of all this, but in fairness must add that about the 

middle of the last decade numbers of people thought that the construction 
of a new power station near Collie would increase demand for land and 
housing in the town. 

  
 
20.5 

Most of the lots in the first stage were sold, some as vacant land and some 
with houses on them. In total 45 houses have been built, some less 
attractive than others. A quarter of the houses had ‘For Sale’ signs on them 
in October 2001. So did a number of vacant lots. While there has been land 
trading in the area, there has been no further useful development for about 
the last five years. And nothing has been built apart from houses ― no 
motel, no roadhouse, no child-minding centre, and so I could go on. 

  
 LOT 505 AS LOAN SECURITY 
 
20.6 

Lot 505 is a ‘super lot’. It comprises 3.4 ha. Laurie Ferris and his brother 
Mark Ferris became registered as the proprietors on 19 December 1995. 
They approached Clifton Partners Finance Pty Ltd for mortgage finance, and 
an advance of $190,000 was agreed to. The relevant mortgage was 
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registered against Lot 505 on 20 January 1997. At the outset, the 
mortgagees were F J and L G Hawkes, Rastif Investments Pty Ltd and 
Clifton Partners Finance itself. On 11 April 1997, 50 out of 190 shares in the 
mortgage were transferred from that company to G H and M E Palmer, and 
a further 50 out of 190 shares were transferred to M L Myers. Later 
transfers of portions of the mortgage were registered on 19 January 1998 
and 22 June 1999. Extensions of the mortgage were registered on 4 August 
1998 and 22 June 1999. 

  
 
20.7 

Three valuations of Lot 505 Wellington Heights were obtained before the 
loan monies were gathered together by Clifton Partners and paid over to the 
Ferris brothers. The first was by Giuseppe Fanchi, who worked for and with 
Laurie Ferris in Carroll Reality from 1994. It is Ferris who asked Fanchi to 
value Lot 505. The date of inspection and valuation was 11 October 1996, 
but for some reason, which remains a mystery, the valuation was as at 
1 May 1996. Fanchi opined that “the current fair market value as ‘En Globo 
Land’ of part Lot 505” as at that date was $363,000.  

  
 
20.8 

Fanchi described the land and its residential zoning, and said approval had 
been given by the WA Planning Commission for subdivision into single 
residential blocks, which would produce 33 lots. The proposal was to 
develop the ‘super lots’ in two stages, the first giving 19 usual-sized lots 
and the second 14. Fanchi said Wellington Heights was the “new area of 
Collie with modern brick homes having been constructed to provide 
comfortable accommodation to support the Power Station being built to the 
East of the Collie Townsite. The Power Station has greatly enhanced the 
potential growth of Collie and the subject property should benefit from its 
location with further building envisaged”. That was an available view at the 
time, although it has to be said that the homes built were not many ― only 
about 40. 

  
 
20.9 

Fanchi adopted a hypothetical subdivision analysis, “assisted by the sales 
evidence available”. For stage 1 he adopted a selling price of $30,000 per 
lot and a holding/development period of 12 months. The profit and risk 
allowance he made was 25%, which was low. He arrived at a net value of 
$11,000 per lot, or $209,000 for the 19. For stage 2 he adopted a selling 
price of $33,000 per lot, and a selling/holding/development period of two 
years. The profit and risk allowance was 15%, to my mind far too low. He 
again arrived at a value of $11,000 per lot or $154,000 for the 14 lots. 
Adding these figures together he came to the total, already mentioned (in 
20.7), of $363,000. 

  
 
20.10 

Also set out in the valuation was the following: 
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 COMPARABLE SALES

Address Sale Price Date Brief Description

Super Lot 502 $510,000.00 7/1995 17 Services lots, similar,
realising $30,000.00 each. Sold in
1 group

Super Lot 503 $400,000.00 7/1995 13 Serviced lots, similar,
Realising $30,769.00 each. Sold
in 1 group.

Lot 603 $190,000.00 5/1995 Area 4.3715ha approved for
2000 m2 lots. Realising
$43,463.00 per hectare.

Lots 133, 134, 135 $100,000.00 4/1995 3 Services lots at $33,300.00
Jacaranda Loop each

Lot 61 $35,000.00 11/1995 Corner site, 847 m2

Wellington Boulevard

Lots 176, 177, 78 $210,000.00 7/1996 6 Services lots $35,000.00
181, 182, 183 each
Robina Rise

  
 
20.11 

The second valuation was prepared by O’Connor, for Clifton Partners. The 
reason for this valuation, dated 10 December, was given within it: “for 
mortgage Finance purposes”. O’Connor described the land, adopted a sale 
price of $35,000 for each of 33 lots giving a gross realisation of $1,155,000, 
and allowed for selling expenses at the rate of 3.5% and profit and risk 
factor of 15% ― far too low. Having taken into account various expenses in 
a manner generally similar to the approach adopted by Fanchi, O’Connor 
arrived at a figure of $365,000. The sales evidence he cited included six 
separate sales of lots in Robinia Rise in 1996 at prices between $31,500 and 
$45,000, and the sale of Lots 176–178 and 181-183 for $210,000 in July of 
that year. 

  
 
20.12 

The third valuation was provided by Tim Lee-Steere for and at the request 
of, Bill Harmer of Clifton Partners Finance. Dated 30 December 1996, it was 
based on an inspection a week earlier. Lee-Steere described the land and its 
zoning, spoke of the proposed subdivision, and said he had “adopted the 
Hypothetical Subdivision Method of Valuation assisted by the sales evidence 
available”. He adopted a selling price of $37,500 per lot ― to my mind 
distinctly on the high side ― took off selling costs of 15% and a profit and 
risk factor of 30%, thus arriving at what he called “Elemental development 
costs” per lot of $12,020. He then deducted interest of 11.5% for 18 
months (half a selling period of 36 months), and allowed for holding costs 
(rates and taxes etc) for one year at 8%, totalling $27,500. That left 
$316,300, and Lee-Steere arrived at a figure of $316,000. His valuation 
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contained the following: 
  
 COMPARABLE SALES

Super Lot 603 Wellington Boulevard 11/95 $330,000 Land 4.3715 Ha. An
uncleared Lot zoned for
future subdivision to
residential 12.5. The
southern portion
comprises heavy gravel
over iron stone
graduating to sandy
gravel loams.

Lot 316 Wellington Boulevard 9/96 $200,000 Vacant cleared site of
4990 sq.m zoned
‘Tourist/Commercial
Development’

Lots 176, 177 & 178, 181, 182 & 183 7/96 $210,000 This transaction
Robinia Rise, Collie comprises a parcel of

residential Lots which
are cleared, vacant and
serviced. There are
estimated to have an
average area of about
840 sq.m and yielded
$35,000 each.

Lots 131 and 132 Jacaranda Loop 12/95 $140,000 Two adjoining
Collie residential lots of

about 800 sq.m each
yielding $70,000 each.

Lot 198 Jacaranda Loop, Collie 6/96 $95,000 Land 2000 sq.m.
Vacant site, serviced and
suitable for possible unit
development.

  
 
20.13 

The comparable sales evidence was, in the case of each valuation, relevant 
in two ways. First, each valuer had to arrive at a selling price for the 
subdivided lots, which is in effect the starting point for, and the most 
important element in, any hypothetical development analysis. The figures 
they adopted were, as appears above, $30,000 and $33,000 (Fanchi), 
$35,000 (O’Connor) and $37,500 (Lee-Steere). Secondly, the sales 
evidence was used by each valuer as a form of cross-check. The question 
which arises is whether the comparable sales evidence justified assigning to 
residential lots values of $30,000 or more in late 1996. A case could be 
argued for such values only if the sales in the area were at genuine prices. 

  
 LOTS 176-8, 181-3 AND 316 
 
20.14 

Fanchi and Lee-Steere each referred to a sale in July 1996 of six lots in 
Robinia Rise for $210,000, or $35,000 per lot. Lee-Steere also referred to a 
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sale, in the same month and year, of Lot 316 Wellington Boulevard. It 
comprises 5012 m2 of land, is zoned tourist development, and was acquired 
by J N Carroll from the original developer. 

  
 
20.15 

Carroll used to be a farmer at Mt Manypeaks. He sold up and retired in 
1989. That left him with about $500,000. Carroll gave evidence that around 
that time Ferris told him his accountant was no good, and Ferris ”took over 
my business as an adviser, and handled all my - - all things for me”. Now 
Carroll is “dead cow broke”. He was asked: 

  
 Now, Mr Carroll, you also bought various blocks in the Wellington 

Heights subdivision near Collie.  Is that right?---They were bought in 
my name.  I didn't know anything about it. 

  
 Later this interchange occurred: 
  
 And so, Mr Carroll, your name appears on a number of occasions on 

transferred documents where you bought and sold property in 
Wellington Heights?---Yeah. 

  
 But you say that on all of these occasions these sales and purchases 

were…arranged by Mr Ferris on your behalf?---Definitely;  yes. 
  
 And all that you knew about it is that you signed the documents?---

Yeah, I'd get a ring to come in and sign some documents.  One of the 
girls would have them on the desk and I'd - - stupid of me;  I didn't 
read them;  I just signed the documents. 

  
 
20.16 

In fact, the Robinia Rise and Wellington Boulevard transactions were by way 
of a property swap. The former were transferred from the Ferris brothers to 
Garon Pty Ltd, the transfer being registered on 23 September 1996. On 20 
September 1996 Lot 316 was transferred by Garon Pty Ltd to the Ferris 
brothers for $200,000. Each sale was conditional upon the other, with a 
relatively small cash component of $10,000 payable by Garon to the Ferris 
brothers.  

  
 
20.17 
 

On 21 April 1995, Lot 316 was transferred from Carroll to Greg Montgomery 
― each of these men being a close business associate of Laurie Ferris ― for 
$50,000. On 11 September 1995 the same land was transferred by 
Montgomery to Garon Pty Ltd for $180,000. I note that Lot 316 was valued 
by Ron O’Connor on 23 October 1995 at $180,000, but to my mind that 
does not mean much, particularly as the sales evidence he cited was hard to 
follow and in the body of the valuation the figure he put on the land was 
$175,000, raised inexplicably to $180,000 at the end. O’Connor did a great 
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deal of valuation work for Laurie Ferris over the years. It is a noteworthy 
fact that the Montgomery-Garon transfer for $180,000, which on its face 
provided strong support for a figure such as that arrived at by O’Connor, 
was not mentioned. To complete the story concerning Lot 316, it was next 
transferred by Garon to Laurie and Mark Ferris as tenants in common. The 
date of registration of the transfer was 20 September 1996. The 
consideration shown was $200,000. On the same day, a mortgage was 
registered. 

  
 
20.18 

In 1999 Garon sold Lot 181 Robinia Rise for $10,000. In the same year 
Garon swapped Lot 182 for a helicopter, said to be worth $30,000. A little 
earlier, in October 1998, Garon transferred Lot 178 to Civiltech Pty Ltd for a 
consideration shown on the transfer of $18,000. That was by way of 
professional fees owed by Casella to that company. Civiltech sold Lot 178 
for $8,000 late in 2000. It is obvious from these various dealings that an 
average lot of land in Robinia Rise was worth very much less than $35,000 
in September 1996 when the Ferris-Garon transfers were registered. The 
true value was in my judgment between a third and half of the $35,000 per 
lot consideration shown on the transfer as part of the land swap 
arrangement. 

  
 LOT 603 
 
20.19 

Both Fanchi and Lee-Steere referred in their valuations to Lot 603, although 
to different sales of it. Lot 603 comprises 4.37 ha, and is a ‘super lot’. It was 
transferred from Laurie Ferris to Clover Mist Pty Ltd on 10 September 1993 
for a consideration of $114,000. That company was trustee for a Hill family 
superannuation fund. A member of that family gave evidence to the effect, 
and I accept as the fact, that Laurie Ferris acted as financial adviser to the 
family and told them when and at what price to sell and buy land. At the 
time, the family was distinctly affluent. The evidence shows that as a result 
of advice given by Ferris, and deals into which he put family members and 
entities, losses incurred were in the range of $3,000,000 to $4,000,000. 

  
 
20.20 

Lot 603 was transferred back from Clover Mist to Ferris for $190,000, the 
transfer being registered on 11 September 1995. At the same time 
mortgages were registered. On 1 December 1995, Lot 603 was transferred 
from Laurie Ferris to Mark Ferris and Greg Montgomery for $330,000. The 
existing mortgages were paid out and discharged, and new mortgages 
entered into. The first mortgagees were people named Miller from Wickepin 
and Evans from Bullarange, and Laurie Ferris was the second mortgagee. 
The only other transaction concerning Lot 603 which needs to be mentioned 
is that of 22 June 1998, when it was transferred to Mark Ferris and John 
Manton, and existing mortgages were discharged and new mortgages 
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entered into. This was a mere adjustment of trustee relationships. 
  
 
20.21 

Lot 603 was valued by C R Marr on 20 May 1999. He did not mention any of 
the transfers just mentioned. That is understandable enough as they had 
the appearance at least, of being between related parties, and the most 
recent transfer for a cash consideration was 3.5 years previously. 

  
 
20.22 

Marr valued the land at $750,000. That is a staggering figure. Over the past 
few years at least, a considerable quantity of land could be bought in and 
around Collie for such a sum, irrespective of the land’s zoning. The valuation 
was based upon a hypothetical development analysis, assuming “a tourist 
development of 126 chalets and a Lodge”. Marr said that 100 2-bedroom 
units were “estimated to be valued at $75,000 each and the duplex units at 
$87,500”, there being 26 of them. These figures were said to be “based 
upon residential sales nearby, the design, surrounding attractive 
topographical environment, and other chalet and unit sales throughout 
Western Australia”. The addition of $900,000 for “Lodge Facilities” gave a 
gross realisation of $10,675,000. Marr deducted selling expenses of 4.5%, 
allowed for a profit and risk factor of 35%, and arrived at a net realisation of 
$7,551,574. He allowed for subdivision and building costs of $41,666 for 
each unit, the “Lodge & Grounds” at $500,000, and also deducted 
professional fees, rates, borrowing expenses of 2% and a contingency 
allowance of 3.5%. After allowing interest and other expense components, 
the en globo land value was said to be $756,769, rounded down to 
$750,000. 

  
 
20.23 

Neil Martin of the Southern Districts Estate Agency in Collie said he had 
seen the Marr valuation, based upon a development of 129 holiday chalets. 

  
 Was that a goer?---No. 
  
 He agreed that it was “hopelessly impractical” because much too large. 
  
 Particularly because of the number of units?---Well, that would 

probably be its biggest problem. If it was a smaller development it 
might have some success. 

  
 You mean by that, 10 or a dozen perhaps?---Probably. 
  
 TRANSFERS AND VALUATIONS 
 
20.24 

The table on the next page shows the properties mentioned in the three 
valuations of Lot 505 that appears earlier in this chapter (see 20.7-20.12 
above). It will be noted that either or both of the Ferris brothers were 
vendors in four of the 11 transactions dealt with, and purchasers in another 
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five of the same 11. The figures become more imposing with the inclusion of 
Joseph Carroll, who was associated with the Ferris Group at the relevant 
time, and Clover Mist Pty Ltd which did what Laurie Ferris told it to (see 
20.19 above). When these are included, the Ferris brothers or close 
associates were vendors in six of the 11 transactions, and purchasers in five 
of them. They were involved in practically all of the transactions relied upon 
in the valuations of Lot 505. Those valuations were obtained so that the 
Ferris brothers could raise finance. 

  
Property Price 

 
 
 
 
 
$ 

Date 
of Sale 

Vendor Purchaser Fanchi 
Val. Lot 
505 
11 
Oct 
1996 

O’Connor 
Val. Lot. 
505 
10 
Dec 
1996 

Tim Lee-
Steere 
Val. Lot 
505 
30 
Dec 
1996 

E 
X 
H 
I 
B 
I 
T 

Super Lot 
504 

Average 
25,000 

April- 
Aug 
1995 

T 
Carroll 

Sherr Pastoral 
P/L. Attalus 
P/L 

�  � R18 

Super Lot 
502 

Average 
30,000 

May 
1995 

L Ferris Garon P/L �   R37 

Super Lot 
603 

190,000 May 
1995 

Clover 
Mist P/L 

L Ferris �   R2 
p43 

Super Lot 
603 

330,000 Nov 
1995 

L Ferris M Ferris & G 
Montgomery 

  � R2 
p47 

Lots 133-
135 
Jacaranda 
Loop 

Average 
33,300 

April 
1995 

J Carroll Attalus P/L �  �* R18 

Lot 61 
Wellington 
Boulevard 

35,000 Nov 
1995 

I & B 
Falconer

Mark Ferris & 
Montgomery 

� �  R36 

Lot 176-
178 and 
181-183 
Robinia 
Rise 

Average 
35,000 

July 
1996 

L & M 
Ferris 

Garon P/L � � � R2 
p106 

Lot 316 
Wellington 
Boulevard 

200,000 July 
1996 

Garon 
P/L 

L Ferris   � R2 
p118 

Lots 179 & 
180 
Robinia 
Rise 

Each 
35,000 

July 
1996 

L & M 
Ferris 

J & L Porter  �  R38 

Lot 187 
Robinia 
Rise 

31,500 Jan 
1996 

Garon 
P/L 

L Ferris  �  R35 

Lot 188 
Robinia 
Rise 

31,500 Jan 
1996 

Garon 
P/L 

Scofield  �  R35 

 * part of Super Lot 503 
  
 
20.25 

As mentioned already, the amount they raised was $190,000. It remains 
outstanding, and no interest has been paid for a long time now. 
Unfortunately the earlier valuations have proved to be wrong. 
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 MORE ON LOT 505 
 
20.26 

A further valuation, the fourth, of Lot 505 was obtained by Clifton Partners 
Finance from Peter Lee-Steere, the son of Tim Lee-Steere who had done the 
third. It is dated 17 March 1999. The following excerpts are taken from that 
valuation: 

  
 Lot 505 is located on the lower elevations in Wellington Heights and 

would appear to be the next super lot most viable for residential 
subdivision. Some views are available from the southern more 
elevated portions of the property although, in general, views are 
restricted. 

  
 The Wellington Heights area comprises a number of subdivisions to be 

developed by stages within each super Lot. The majority of Lots 
proposed will comprise single dwellings although provision has been 
made (outside Lot 505) for commercial centres, a retirement village 
and ‘Special Residential’ areas. 

  
 Of concern to the valuers is the lack of development that has 

occurred, although provisions have been made, over recent years. 
The initial stage of Wellington Heights sold quickly and dwellings were 
constructed and these have seen a fall in value as sales have 
occurred over time. Although sign boards have been erected now for 
some time pertaining to the proposed motel and commercial centre to 
be constructed, no further subdivision of either a residential or 
commercial nature has occurred since the initial residential stage was 
developed. 

  
 Underlying values in Collie in general have remained unchanged now 

for the last 10 to 15 years. Substantial new industry has been 
occurring in the Collie district with Worsley Alumina undertaking a 
major expansion and the building of the new Collie Power Station. It 
was anticipated some 5 years ago that this would have bought an 
influx of people into the Collie area seeking properties as these 
projects indicated a long-term viability for employment and further 
development of infrastructure in the region. 

  
 Unfortunately, this influx of population seeking permanent 

accommodation has not occurred. The majority of employees appear 
to prefer living within the greater Bunbury area and commuting and 
as such the demand for new residential areas has not occurred. 
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 It appears the prices being asked for single residential holdings within 

Wellington Heights are excessive compared to those being achieved in 
other areas. Wellington Heights does therefore not appeal to a core of 
people living and working within the Collie region and we believe the 
majority of sales that have occurred within Wellington Heights have 
been to people outside the area that may not have even inspected 
the properties involved. 

  
  
 Lot 506 Wellington Heights situated immediately to the south and 

rear of the subject property sold in August 1998 for $200,000. This 
property sold immediately and within consecutive Transfer numbers 
from a sale of $55,000 from the mortgagees in possession. To the 
best of our understanding, at least one party was involved in both 
transactions and as such the $200,000 sale may indicate a 
preconceived idea from that party of their interpretation of the 
property’s value. 

  
  
 There is evidence of sales occurring within the Wellington Heights 

area for single residential sites in the vicinity of $35,000. These sales 
have often been multiple lot transactions and over the course of time 
similar names are reappearing as purchasers and vendors. We are 
not convinced that these sales can be classified as “arms length” 
transactions.  

  
  
 In determining the value of the subject property we have directly 

compared it with the limited sales available. On this basis, we have 
applied a similar rate per Ha to that achieved for the sale of Lot 506. 

  
 For your information, we have supplied a Hypothetical Subdivision 

Method of Valuation analysis which indicates residential subdivision to 
be unviable. We have applied a rate of gross sales of the lots of 
$35,000 which we know would not be achievable and is merely 
indicative only. This does include however a return in excess of 
$35,000 that would be required for individual lot sales to make 
subdivision viable which we do not feel would be achieved in the 
Collie market in the foreseeable future. 
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 We believe the value of the subject property as at the 10th March to 

be ONE HUNDRED AND SEVENTY EIGHT THOUSAND FIVE 
HUNDRED DOLLARS ($178,500), subject to an encumbrance free 
title being available, correct survey and issue of a Plan or Diagram of 
survey. 

  
  
 It is our opinion that the property would be difficult to sell in an open 

market situation and accordingly consider its security rating for 
normal first mortgage lending purposes and valuation to be poor. 

  
 
 

This was a responsible valuation. I say that although the figure Lee-Steere 
arrived at was, I think, too high. Certainly that is the view of those who 
have since valued Lot 505. 

  
 
20.27 

Martin, the local real estate agent, advised Knightsbridge Finance ― the 
new name for Clifton Partners ― by letter dated 14 August 2000 as follows: 

  
 Lot 505 Jacaranda Loop 

Basically this is a bush block backing onto the town Caravan Park. It 
adjoins the development area of Wellington Heights and is gently 
undulating. This land is ready for development and has a zoning of 
residential (R15). It will not be sold to a developer because of the 
cost of development compared to the value of the finished block. 
Accordingly we have appraised it as a single dwelling special 
residential lot and we feel the sale price will be $38,000. 

  
 In that same letter Martin also refers to single residential lots in the 

Wellington Heights subdivision. This is what he has to say: 
  
 The subdivision opened some 9 years ago and has approximately 30 

houses and 50 vacant lots. It is not a popular area being 
predominantly rental housing. The subdivision was bought and 
controlled by a private company now the subject of the Gunning 
Inquiry. 

  
 Over the last few years and certainly the last few months a large 

number of vacant blocks have been the subject of mortgagee 
possessions and sales. Very few have sold and 97% remain on the 
market. Auctions do not attract anyone in attendance let alone a 
buyer and we do not recommend them. Private treaty is the preferred 
method of sale. 

  



 

Chapter 20 – Wellington Heights, Collie  Page 303 

 The last offer we had in this area was $9,000 for a residential lot 
many months ago. We currently have lots for sale at $9,750 that are 
not receiving any interest. 

  
 
20.28 

The final opinion concerning Lot 505 was provided by G W Franklin, who 
describes himself as a licensed valuer, certified practising valuer and land 
economist. It is dated 1 September and it was sent to Knightsbridge 
Finance. Part of it read as follows: 

  
 It is well known within the Collie area that there have been untoward 

dealings in respect of land in the general area and my investigations 
confirm that there are several mortgagee sales in process as at 
August 2000. The larger lots in the subdivision were termed “super 
lots” and were to have been sold with an existing Plan of Subdivision 
approved. The overall subdivision of varying sized lots was not 
successful and very few lots sold with houses in the area varying from 
compact basic 3 bedroom homes through to more substantial 4 
bedroom, 2 bathroom, homes. 

  
 Having described the property and stated the views of Martin, Franklin went 

on to say: 
  
 In conclusion, I consider that the property will be difficult to sell, Sale 

by Private Treaty is the best method of sale and I consider that the 
property has a value of $35,000. 

  
 MANIPULATION OF PRICES 
 
20.29 

I have no doubt that there have been steps taken to artificially inflate prices 
for single lots in the Wellington Heights subdivision. That happened over a 
period of several years. That is not just my view. Martin said something of 
the same sort when giving evidence. Having expressed the opinion that 
“Wellington Heights priced itself out of the local market, and land sales were 
very slow anyway”, he was asked: 

  
 And there were some sales for $35,000 that did occur in the 

Wellington Heights subdivision.  Is that right?---There were a number 
of sales that occurred, yes. 

  
 And did you keep track of between which parties these sales 

occurred?---I didn't, no. 
  
 When you heard that sales had taken place for 30 or $35,000 did you 

think that those sales were for a valid sales price?---There were 



Page 304  Chapter 20 – Wellington Heights, Collie 

issues arising from time to time where we'd need to look into prices 
of blocks or sales or so forth, and it came to my attention that they 
weren't necessary arm's length deals. 

  
 How did you know that?---Well, they were - - the same names were 

cropping up from time to time for land swaps and things like that, 
that it seemed to be a round robin situation. 

  
 So did you place any reliance on these sales for 30 or $35,000 that 

had taken place in Wellington Heights?---No. 
  
 
20.30 

Franklin had said (see 20.28 above) that there had been “untoward dealings 
in respect of land” in Wellington Heights. 

  
 What did you mean by saying there have been, "untoward dealings"?-

--After completing several valuations in Collie over the years, looking 
at the sales evidence it became apparent to me that certain names 
kept appearing, and, yeah, I thought it would be reasonable to make 
certain inquiries and investigations, which I did.  I formed the opinion 
that there - - you know, transactions are transactions.  However, I 
formed the opinion that they weren't paramount to current market 
value, because they were between related parties; and that is the 
reason for myself making that comment in the letter. 

  
 
20.31 

I pointed out to him the dealings were not just between related parties, but 
consistently showed lot values in the range from $30,000 to $35,000. He 
agreed. 

  
 And, looking at the material that you have seen for the purpose of 

this hearing - - ?―Yes. 
  
 - - is it your conclusion, on the basis of your training and experience, 

that there have been steps taken to artificially inflate prices for single 
lots in the Wellington Heights subdivision over the few years about 
the mid-1990s?---Yes. 

  
 Do you have any doubt about it?---No. 
  
 Of course, that leaves at large the question whether each and every 

particular transaction, and each and every particular participant, was 
a part of some sort of a scam, doesn't it?  We don't know that?---No, 
I do not know that.  No.  But the opinion which I formulated after 
viewing the transactions - - but I consider the backdrop is other sales 
evidence in the Collie town site.  I believe that if you look at the 
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overview of all the sales evidence, then it comes at two levels.  You 
have got the parties to the transactions, and I found them suspect, in 
particular given the numbers involved in the transactions.  But also, 
when you have the backdrop of the other sales evidence that assisted 
me in forming the conclusion, which I did. 

  
 
20.32 

I asked Franklin what was wrong with market manipulation. 
  
 As a valuer, I believe that if you take that - - if you take those 

transactions as market evidence you can be led to the incorrect 
conclusion as to the value of the property. 

  
 And if the artificial support ceased then the blocks would drop to their 

true value and people could get burnt?---Yes. 
  
 
 

He agreed that if prices had been ramped to a sufficient extent, that would 
skew the market in such a way that people would inevitably be harmed. 

  
 Because if the price ramping is sufficiently extensive it can't be 

maintained in perpetuity, can it?---That's correct. 
  
 
20.33 

It is Laurie Ferris who was the central figure in the Wellington Heights land 
dealings which have been examined by the Commission. He arranged 
purchases and sales of various lots there, and personally and through 
Rancher Enterprises Pty Ltd entered into further such sales and purchases, 
all at prices above $30,000 per residential lot and generally at prices of 
$35,000 per lot, which were well above the true market values at the time. 
Laurie Ferris also arranged purchases and sales at similar prices for people 
such as J N Carroll and the Hill Family (who were associated with Clover 
Mist), who were prepared to follow unquestioningly his advice on purchases 
and price. Laurie Ferris and his associate Barry Scofield further arranged 
various swap deals for which he was able to determine the consideration to 
be shown on the transfer document. Ferris did all this in order to create an 
artificial market in such lots. In so doing, he behaved improperly. 

  
 CONDUCT - VALUERS 
 
20.34 

Counsel assisting submitted that findings of impropriety should be made 
against Fanchi, for two reasons. One is that in his 11 October 1996 
valuation he did not refer to sales evidence of vacant lots in the Collie 
township, as a reasonable valuer would have done. Secondly, he did not 
disclose in the valuation that he was an employee of Laurie Ferris, who had 
commissioned it. The first is a justified comment, and the second very much 
so. Fanchi admitted when he gave evidence that it would have been 
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appropriate to include in the valuation the business connection he had with 
Ferris. However, no money was raised on the valuation, and after careful 
consideration I decline to make a formal finding of impropriety. It suffices to 
say that Fanchi could and should have done better. 

  
 
20.35 

It was also submitted that the conduct of Tim Lee-Steere was improper, in 
that he made insufficient enquiries as to whether the comparable sales 
evidence upon which he relied was or was not genuine. Ideally he would 
have done so, but to my mind any deficiencies there were do not constitute 
impropriety. I need not decide whether he was less careful than he might 
have been, because that is as high as the matter can be put, and it falls well 
short of the impropriety line. In saying that I am conscious of the fact that 
the Lee-Steere valuation was relied upon for finance raising purposes. 

  
 
20.36 

On this occasion I make no finding of impropriety against O’Connor. His 
valuation was broadly in line with those provided by Fanchi and Lee-Steere, 
and he relied upon similar comparable sales evidence. 

  
 
20.37 

I do find improper conduct on the part of Marr. His valuation (see 20.22 
above) was absurdly high. Lot 603 is not, and never was, worth anything 
like $750,000. The valuation was prepared under instructions from 
Blackburne and Dixon “for mortgage purposes”. It had three main 
deficiencies. The first is that Marr made insufficient enquiries to determine 
whether the plan to construct, strata title and sell 126 holiday chalets 
outside Collie would be feasible. He gave evidence that at the time when he 
was doing his work, he knew of a proposal for a 26-chalet development next 
to the Collie golf course, with amenities such as tennis court, swimming pool 
and barbeque area. He read about it in a local paper. 

  
 So on what basis did you think that Collie would allow for two 

substantial tourist resorts to be constructed?---I seem to recall 
making inquiries in relation to the likely tourism in the area.  I can't 
remember exactly who I contacted.  It may have been the West 
Australian Tourism Commission.  There was a push to have Collie 
promoted as a tourist destination and based on that article and 
general inquiries that I made, I considered that, you know, men of 
vision greater than I would have a chance of making a successful 
entrepreneurial decision in creating such resorts as those proposed. 

  
 That was very inadequate. For the land to have a high value, the project 

had to succeed. Feasibility was the key question. Marr did not address it 
adequately. Indeed he hardly addressed it at all. 

  
 Secondly, Marr did his sums on the basis that subdivision, construction, the 
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20.38 obtaining of strata titles and sales of the chalets would occur within a period 
of two years. At the hearing Marr said that could be done. I do not just 
disagree with him. I am sure he did not believe what he said. 

  
 
20.39 

Thirdly, Marr based his hypothetical analysis on sales of two-bedroom 
chalets for $75,000 and three-bedroom chalets for $87,500. In order to 
arrive at these gross realisation amounts, he relied upon sales evidence 
concerning strata-title units in South Hedland, Kalgoorlie, Albany, West 
Perth and Rivervale. It is quite clear that these were inappropriate 
comparisons. He was asked: 

  
 What conclusions do you seriously suggest you can draw from sales 

figures concerning physically similar chalets, if we wish to call them 
that, in Hedland?---In Hedland?  It gives an idea of a return - of a 
yield;  a rate per square metre for an area that is extremely remote.  
It just gives a bit of an overall picture.  You have to get an overall 
picture of these.  There's not many sales to directly compare with the 
subject property. 

  
 So the information you got concerning the Hedland chalets showed 

that it was possible to sell chalets in Hedland at given prices?---That's 
correct, and as well as the other places. 

  
 And what do you say that that enables you to conclude as to the 

prospects of selling similar units, or chalets, in Collie, (a) at all, or (b) 
for similar prices?---I believe that the - - with any of these properties 
they have to be correctly promoted, and that's extremely important.  
If they're promoted the correct way then, as we've seen over many 
years, properties can be sold that may have had some sceptics to 
start with.  But I - - the properties in Port Hedland were considerably 
more expensive than these - - the ones I'm looking at, or the ones I 
looked at.  That's only one of the sales I looked at.  The Kalgoorlie 
ones were another reference point.  I think, looking at the broad 
weight of numbers and the evidence available, it was up to me to 
make an objective judgment on what I believed could be obtained for 
the proposed units, and it comes back to, you know, the best 
estimate. 

  
 That's your answer?---Yes, it is, Commissioner. 
  
 
20.40 

I very much preferred the evidence of Franklin, who was asked: 
  
 … can we have your view on if you wished to place a value on strata 
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titled units in Collie, what value does it have to refer to comparable 
sales in places like Port Hedland or Albany?---I do not believe sales 
evidence from those regional centres would be comparable. 

  
 What about evidence of comparable sales in the Perth metropolitan 

area, like Rivervale or Como?---I do not believe that they would be 
comparable. 

  
 
20.41 

He also said that 129 holiday chalets would be an “Extremely tight” fit on an 
area of 3.7 ha, and:  

  
 A development of that magnitude would not work.  It is not feasible.  

If it should go ahead, then I would agree that some financial injury to 
some parties could follow. 

  
 
20.42 

I am conscious of the fact that no money was raised on the basis of the 
Marr valuation. Nonetheless the job he did was so bad, and the valuation 
figure he arrived at so excessive, that the impropriety finding must be 
made. 

  
 MACLOU, CASELLA AND GOMM – LAND TRADERS 
 
20.44 

Ron Maclou said he is a panel beater and spray painter. 
  
 And are you involved in buying and selling properties?---Yeah, 

property trading. 
  
 Are you still doing that?---Not as much as what I was doing before.  

It ended up costing me a lot of money. 
  
 
20.45 

He got into property trading through Barry Scofield, a  Ferris associate, who 
seems now to be in the Philippines. Maclou first bought into Wellington 
Heights through a “land trade deal we did on to something else”. He thought 
it “was two aeroplanes that I had, which I did a deal on”. He never paid 
money for property on Wellington Heights ― it “was only through a trade”, 
plus mortgages if necessary. 

  
 Over the years, what have you traded for land, apart from other 

land?  Two planes?---No, there was five planes, actually. 
  
 Five planes?---Mm hm.   
  
 All right.  What else?---I couldn't sell them, so I had to trade them. 
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 Yes.  All right?---Yeah. 
  
 So, you have traded five planes that you owned for land?---Yeah. 
  
 What else, apart from land, have you traded for land?---There was a 

tractor, cars. 
  
 Emeralds?---Emeralds, yeah. 
  
 Did the snake ring ever pass through your hands?---Yeah.  Yeah, 

snake ring. 
  
 
20.46 

Maclou said he also acquired, in a land swap, a block in Latvia. 
  
 Well, it's on the ocean, in Riga, and it's rented out.   That's about all. 
  
 You get some income from it?---No. 
  
 What's the unit of currency in Latvia?  Do you know?---I wouldn't 

have a clue. 
  
 
20.47 

Domenic Casella had a similar story to tell, although he is a developer as 
well as a land trader. He was actively involved in trading Wellington Heights 
properties, chiefly through his company, Garon Pty Ltd. He agreed that 
when properties are swapped, it does not matter much what prices are put 
on the them. 

  
 Sir, if he would have given me $800,000 or a million dollars for that 

unit and he wanted a million for his, I would have done it. 
  
20.48 Casella has swapped for land, at various times: 
  
 

�� Six billiard tables and four pool tables. 
 

�� A helicopter, which is not licensed to fly “but just parts alone you 
would get your money back on it.  It was a Scorpion 133. It’s still 
sitting - - you know, I believe the gentleman I sold it to has still got it 
sitting out at the Bull Creek Air Force Association”. 

 
�� Cars, including Ferraris and Rolls Royces. 

 
�� Furniture and other chattels, but not “an Iranian rug which was a 

prayer rug that was originally made for the Shah of Iran.  It's what 
they call ‘a national treasure’.  But the deal didn't suit”. 

  
 I asked Casella if he had ever traded something exotic like African wildlife. 
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He said he once was going to trade a tiger’s head, but I gather that never 
happened. 

  
 
20.49 

There is nothing wrong with swapping chattels for land. No question of 
impropriety arises. But all of this detail serves to remind us that prices 
shown on registered land transfers may be more or less illusory. 

  
 
20.50 

Bob Gomm is also a land trader. He purchased land in Wellington Heights, 
through his companies, Sherr Pastoral and Attalus. Gomm is now bankrupt, 
and convinced he was the victim of a fraud by one of the big four banks. He 
now cuts a sorry figure. 

  
 LATE CONFIRMATION 
 
20.51 

In the last few days of the hearing there was discovered, and tendered in 
evidence, a memorandum which tends to show that the game continues. 
The first page is reproduced below. The recipients were Ms Grasso and 
Ms Middelton and the sender was Mr Curry, all of the Ferris and Manton 
group. 
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 Later in the memorandum Curry advised Middelton that “there is no cash 
anywhere in this deal”. Having read the memorandum I find it difficult to 
understand what commercial purpose was served by the deal to which it 
relates. 

  
 
20.52 

I am conscious of the fact that the number of holiday chalets mentioned in 
this chapter relative to Lot 603 is variously 126 or 129. The former is the 
correct number, but the latter was referred to several times in the course of 
the hearing (see 20.23 and 20.41). I bore this in mind in forming the 
adverse view I did as to Marr’s conduct (see 20.42). 
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CHAPTER 21 
 

AN INDUSTRY GOES BAD 
 

 
21.1 

What happened in the finance broking industry in Western Australia during 
the 1990s? How big did it grow to be, how did so much go wrong with it, 
and what is its size now? This Chapter addresses these questions. 

  
 SOME FIGURES 
 
21.2 

Nobody has reliable figures as to the size of the finance broking industry in 
Western Australia, but two things are clear: it grew enormously during the 
latter part of the last decade, reaching a peak in about 1998, and now 
(December 2001) it is comparatively small. 

  
 
21.3 

On a best estimate basis, the loans brokered by licensed institutions and 
individuals from private sources in 1998 had a total value of close to 
$750,000,000. I say that in part on the basis of the survey conducted for 
the Institute of Finance Brokers for the period July 1997 to July 1998. In 
those 13 months licensed brokers who responded to the survey said the 
money they lent from private sources on the security of mortgages 
amounted to $360,752,340. The same respondents said they lent about 
$350,000,000 by way of equipment finance, and much larger amounts 
sourced to banks or by way of securitised loans. But it is the loans from 
private sources to which I revert, because it is there that problems arose. 

  
 
21.4 

The survey understates the true position, because excluded from it were 
non-members, including Grubb. His membership of the Institute was 
terminated in 1986. Among those who did receive the survey questionnaire 
but did not respond were Clifton Partners Finance, Blackburne and Dixon, 
and Global Finance, who no doubt withheld information so as not to lose 
competitive advantage. They and Grubb were the big four. The evidence 
shows that the total recorded in their loan books at about this time was in 
the order of $330,000,000, almost all of it coming from private sources. It is 
also worth mentioning that in the single month of July 1998 the licensed 
brokers who responded to the survey lent $55,850,034 from private sources 
on the security of mortgages. 

  
 THE EXTENT OF THE PROBLEM 
 
21.5 

The most reliable source as to the extent of the problem, in a financial 
sense, is the Mortgage Information Service. This is an arm of the Public 
Trustee, established in order to help lenders whose loans had gone bad in 
one way or another. Of course not everyone is obliged to seek, or has 
sought, assistance from the MIS. In particular, some experienced lenders 
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have chosen to seek recovery on their own, without MIS or other assistance. 
But the great majority go to it: the MIS does excellent work. As at 
15 November 2001, the MIS was aware of 1819 problem loans affecting 987 
individuals, such loans having a total value of $117,243,000. It needs to be 
stressed that this is a total of funds lost and at risk, and there will be some 
recovery on some loans. On the other hand the figure is necessarily on the 
low side. Reality is always worse than anybody knows. The total amount lost 
could amount to, but is unlikely to exceed, $150,000,000. 

  
 
21.6 

On that basis losses incurred will total about 20% ― one dollar out of every 
five ― of annual loans written utilising private money when the industry was 
at its peak. That is a very high ratio. 

  
 
21.7 

The probable losses in projects examined by this Commission came to 
$30,700,000 approximately. Hence they amount to between one quarter 
and one fifth of the total losses.  

  
 
21.8 

Other facts and figures worth mentioning are these: 
 
�� Most of the complaints received by the MIS come from retiree suburbs 

such as Mandurah and surrounds, South Perth, City Beach, Wembley 
and Albany. 

�� The MIS complainants chiefly relate to loans brokered by Clifton 
Partners, Global Finance and Grubb, with Blackburne and Dixon, 
Fermanis and First Charter Mortgage Services coming well behind these 
three. 

�� Concerning amounts lost, the brokers involved were, in order 
beginning with the largest, Grubb, Clifton Partners, Blackburne and 
Dixon, Global Finance and Fermanis. Between them they cover a deal 
more than 90% of the total. 

  
 17 PROJECTS, COMMON FEATURES 
 
21.9 

As explained earlier, the 17 projects chosen by the Commission were meant 
to be reasonably representative of the situations in which loans were 
organised by licensed finance broking concerns which went bad. In fairness 
to the many honest and competent operators in the industry, it needs to be 
said that nobody has ever complained to anybody about 80% of the private 
loans negotiated even when the industry was at the height of its boom. In 
eight out of ten cases, nothing went wrong. In addition, there are no known 
systemic problems with respect to loans brokered to finance equipment, or 
those in which monies were lent by banks and other institutions. 

  
 
21.10 

The problems arose with respect to pooled or contributory mortgages for 
development projects. Every one of the 17 projects examined by the 
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Commission involved money being supplied by a group of people who are 
generally unknown to each other, it being the broker who ― on paper at 
least ― brought them together. Of course in such circumstances no 
individual mortgagee has control of the situation if untoward events occur. 
As a matter of practical necessity, they depend entirely upon the finance 
broker, who controls the situation ― or does not. 

  
 
21.11 

Sixteen of the 17 projects examined by the Commission related to 
development projects. The exception was the Katanning Unit Hotel. The 
room for mistakes to happen, or lies to be told, is much greater with 
development loans than with those that relate to a fixed piece of property.  

  
 
21.12 

Projects require projections. Projects require people of vision, optimists, 
dreamers if you like. Quite often the developers told lies about their 
projects. The motivating idea was generally not to fleece the public, but 
rather to get the project off the ground, to get it completed, to realise the 
dream. But it must be said that in most of the projects examined lies were 
told. 

  
 
21.13 

In most of them a major contributing factor was unduly high valuations, 
sometimes clearly dishonest, but on other occasions no more than 
incompetent. Ron O’Connor was the individual who loomed largest in 
respect of optimistic valuations, but there were others. It would be a real 
mistake to imagine that the problem was confined mostly to him. There are 
systemic difficulties with valuations, dealt with in Chapter 22. 

  
 
21.14 

Another general point which can be made about valuations is that in most of 
the 17 projects examined the actual valuation reports were not sent out to 
prospective lenders. More to the point, whether or not they were sent out, 
they were not sensibly explained by brokers, and were often 
misrepresented. It was common for brokers to advise prospective lenders in 
letters soliciting funds that the project had been valued at a given figure, 
say $1,000,000, and the amount advanced represented a given loan-to-
value ratio, say 65%. That looks fine at first glance, but is not if the 
$1,000,000 value depends upon work being done for its realisation. This 
sort of thing happened time and again. 

  
 
21.15 

Often lenders were not lied to, but information they should have had was 
not disclosed to them. To take one example, many of the borrowers were 
developers who had previously gone bankrupt. (Some of them have gone 
bankrupt again in recent times.) This is clearly information which lenders 
would have benefited from, and should have been given. Almost invariably 
that did not happen. But that is only one example. In very many cases other 
information which should have been conveyed, so that lenders could make a 
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rational and informed decision as to whether to advance their funds, was 
kept from them. Sometimes that happened wilfully, but often not. 

  
 
21.16 

Another common feature lies in the contrast between borrowers and 
lenders. Most borrowers who gave evidence before the Commission were 
hard-driven men of great will. They were good talkers and salesmen of 
prowess. They knew how to look after their own interests. The typical lender 
was very different ― relatively meek and distinctly trusting. Most of them 
were self-funded retirees. (Most of those who lent money to the projects 
examined by the Commission are now pensioners.)  

  
 
21.17 

Then there was the relationship between borrowers and brokers. Almost all 
brokers looked upon lenders as their clients, and avowed an intention to 
safeguard their interests. Often that was indeed their desire. But the key 
individuals with whom they had business relationships were the borrowers. 
It is the borrowers they talked to, met with, and had dealings with. The 
relationships between brokers and borrowers were generally close. Often 
brokers dealt with lenders mainly through correspondence. They knew them 
less well, and were less beholden to them. And it is with borrowers that 
brokers agreed commission rates, even if the source was generally lenders’ 
funds. Some of the brokers tended to favour the interests of borrowers over 
those of lenders. 

  
 CONSPIRACY THEORY 
 
21.18 

The problems were widespread, and a lot of money has gone west. Some 
general contributing factors have just been dealt with. But was there a 
grand design? Did the major participants ― developers, brokers, valuers 
and perhaps some others ― plot and plan to fleece the public?  

  
 
21.19 

There were occasions when participants in projects worked together, to the 
detriment of lenders, and thus conspired. However, the Commission has 
found no evidence of a great, over-arching master plan that spanned many 
projects and many industry participants. There is a simpler explanation as 
to why the industry went bad … to the extent it did. That last phrase 
represents an important qualification. I remind readers that 80% of private 
money loans were devoid of difficulties, and apart from contributory loans 
on development projects there seem to have been no systemic difficulties. 

  
 ENCOURAGEMENT BY INACTION 
 
21.20 

Put simply, what happened is this. Dodgy methods of one sort or another 
were used to raise money. Sometimes it was not repaid. But nothing was 
done about either the methods or the outcomes. That is because the 
authorities were inclined towards inaction. When nothing happened, that 
encouraged the perpetrators to do it again. 
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21.21 

Others saw what was happening, and that there were no detrimental 
consequences. So they followed suit. Perhaps they sometimes felt they had 
to, if they were not to lose competitive advantage. Everything flowed from 
two things. The first was greed, spurring on grave misconduct, on the part 
of some developers and some brokers. The second was a critical deficiency, 
in the performance of functions, on the part of those who were meant to 
protect the public. Some details are contained in the next few chapters. It 
was the State regulatory authorities’ inaction that led the problems to spiral 
out of control. 

  
 THE POSITION TODAY 
 
21.22 

At the present time there are only known to be two licensed finance brokers 
writing business on a pooled basis for private clients. The larger of them is 
Private Mortgage Funding and Management Limited (PMFM). The total loans 
written from private clients each year by that entity are under $25,000,000. 
Importantly, both those left in the field are also subject to control by the 
Australian Securities and Investment Commission, under the Managed 
Investments Act 1998. Otherwise, the pooled mortgage business has 
practically disappeared.  

  
 
21.23 

While the finance broking ‘scandal’ has not helped the industry, the main 
reason for the diminution mentioned above is that over the last several 
years banks and other financial institutions have competed hard, even 
desperately, to write home loans and other loans. As a result, the significant 
niche which was previously occupied by finance brokers has all but 
disappeared. There is no doubt still much business being written in the 
equipment finance field, but the funds are largely provided by institutions, 
not private individuals and trust funds. Most of the work previously done by 
finance brokers on behalf of private clients is now done by individuals 
visiting borrowers who acquire funds from banks or other large institutions. 
To put the matter crudely, these lenders are big enough and ugly enough to 
look after themselves. 

  
 
21.24 

Craig Anderson who runs PMFM provided a submission to the Commission 
which became exhibit Z17 ― the last exhibit received and marked.  What 
follows is taken from that submission: 

  
 The arrival of the Managed Investment Act coincided with the finance 

broking scams coming to light in their final stages of their natural life 
cycle. 

  
 We do not consider that the majority of brokers examined by the 

Royal Commission were in the business of finance broking, but were 
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simply rogue elements undertaking defalcations under the guise of a 
legitimate business. 

  
 These operators seem present in most industries at some stage and 

corporate history in Australia has shown they often move on to fresh 
fields/new industries and history repeats itself. 

  
 Prior to the introduction of the Managed Investments Act the finance 

broking industry was characterised as one that was lightly/loosely 
regulated, had low barriers to entry, no widely quoted bench mark 
interest rates with a large number of disparate investors (generally 
without independent financial advice such as a financial advisor) 
seeking higher returns. 

  
 From our observations, one common characteristic of those investors 

who have suffered losses is that they were generally small investors 
with amounts ranging from $5000 upwards. 

  
 The legitimate industry tends to have a minimum investment amount 

of $50,000 to $100,000. 
  
 Apart from wilful neglect and probably negligence, the losses were 

obviously exacerbated by, at best, optimistic and highly conditional 
valuations and it appears that full conditions of the valuations were 
not disclosed to the investors. It has been the practice of the 
legitimate industry to disclose all known material facts to the 
investors, including but not limited to, a full copy of the valuation, 
details of fees and charges, title searches, financial statements where 
available and details of credit and bankruptcy checks. 

  
 This disclosure regime has been heightened and formalised by the 

introduction of the Managed Investment Act by way of issue of 
Prospectuses. Whilst the Prospectuses are written in plain English 
there is a danger of overloading the investors with what some of 
them consider superfluous “boiler plate”. 

  
 Investors who have suffered losses believe they are entitled to some 

form of recompense from the Government by virtue of their reliance 
upon Government licensed brokers, valuers and solicitors. Whilst the 
licensing was in place, the regulation was not and despite industry 
association lobbying, no changes were made to the legislation since 
its enactment. The issue of State liability due to flimsy legislation is 
not one for us to comment on. 
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CHAPTER 22 
 

THE MINISTRY AND THE BOARDS 
 

 
22.1 

This Chapter explains the relationship between the Ministry of Fair Trading 
and each of two statutory bodies, the Finance Brokers Supervisory Board 
(FBSB) and the Land Valuers Licensing Board (LVLB). The statutory 
responsibilities of the Boards are also examined, and a failure by the FBSB 
to perform a statutory duty in relation to the fixing of fees is identified. 

  
 THE MINISTRY 
 
22.2 

During most of the period with which this Report is concerned, the Ministry 
of Fair Trading had portfolio responsibility for both the FBSB and the LVLB. 
It has since changed its name, and is now called the Department of 
Consumer and Employment Protection. The Ministry then was, and the 
Department now is, an ordinary government department, answerable to a 
Minister, and bound to do the bidding of the government of the day. In 
contrast, each of the Boards was and is a statutory body with a high degree 
of independent responsibility for the discharge of its functions. 

  
 
22.3 

The Ministry had staff. The Boards had none. The statutes creating each 
Board provided for Board officers to be appointed, and they were, but all of 
them were Ministry employees. Each such officer/employee owed primary 
allegiance to the Ministry. All of them were accountable to the Ministry first, 
and the Board second. Many were duly appointed officers of both of these 
Boards and also of other statutory bodies. 

  
 
22.4 

The numbers of staff provided by the Ministry for a discharge of the 
functions of the Boards was not great. For example, in 1997 the FBSB had 
3.3 staff equivalents, and the LVLB had fewer. There is only one period of 
time during which a single individual worked for a Board exclusively. Nobody 
regarded the Boards as mattering much. Within the Ministry there was a 
general assumption that in a Board’s areas of responsibility everything was 
all right. Not perhaps perfect, but all right.  

  
 
22.5 

The Ministry controlled the purse strings. Neither Board had a budget 
because neither had money to spend. Board members were paid nominal, 
perhaps even derisory, amounts for their work. In the case of the LVLB the 
amounts were $280 per day for the Chairman and $186 per day for others. 
Members  of  the  FBSB  were  paid  even  less: $196 and $131 respectively. 
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 Members of both Boards served as a matter of assumed community 

responsibility. Legal members of the Boards were appointed with the 
assistance of the Law Society. Each Board was chaired by a lawyer, and 
these were seen as mildly prestigious positions. 

  
 
22.6 

Each of the Boards had statutory powers of investigation and responsibility 
for discipline of licensees. The Ministry took control of investigations, and 
kept the responsible Board and its members much less than fully informed 
as to who had complained, against whom, about what, and what was being 
done about it. 

  
 
22.7 

The Ministry also had a longer corporate memory than the Boards did. Its 
people worked full time, and there were many of them. Board members 
worked part time, there were few of them, and most served for a few years 
only. 

  
 LAND VALUERS LICENSING BOARD 
 
22.8 

The LVLB is constituted by s5 of the Land Valuers Licensing Act 1978, which 
is a simple little statute, comprising just 36 sections. 

  
 
22.9 

The Board consists of five members. The Chairman must be a lawyer, of 
seven years’ standing or more. One member is a nominee of the Minister, 
and the other three must be “experienced in the valuation of the land”. 
Oddly enough, the Act does not require them to be licensed valuers. All 
must be members of the Institute of Valuers, which means they will no 
doubt be licensees. Two are chosen by the Minister from a panel of names 
submitted by the WA division of the Institute, and one is chosen by the 
Minister from a panel of names submitted by the Real Estate Institute of 
WA. 

  
 
22.10 

There is no provision for a consumer representative. There should be, as a 
principal purpose of this Act is to protect consumers. Indeed there could 
well be two consumer representatives, one with links to those parts of 
business which use the services of valuers, and one whose allegiances are 
to ordinary householders. That need not be done by increasing the number 
of Board members. As a general principle, it seems to me that not more 
than half of the members of any Board such as this should belong to the 
occupational group being controlled. Board members hold office for up to 
four years, and are eligible for reappointment. The Board meets as 
necessary. 

  
 
22.11 

It is stipulated in s11(1) that there “shall be a Registrar of the Board and 
there may be such Deputy Registrar, Assistant Registrars and other officers 
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of the Board as are necessary for its proper functioning”. There “may be”, 
but I doubt there ever were. Such officers are appointed and hold office 
subject to, and in accordance with, the Public Service Act 1904, and may 
hold office in conjunction with any other office in the Public Service of the 
State. That was invariably the case.  

  
 
22.12 

The key provision is s23, by which “a person shall not carry on business, or 
by any means hold himself out, as a valuer of land unless he is licensed 
under this Act”. The penalty for one who does so is a fine of up to $500. A 
main function of the Board is to licence valuers. Applications for that 
purpose must, in conformance with s17, be made to the Board and be 
advertised. They may be objected to (s18). The Board may grant, by s19, a 
licence to any person who satisfies it that he or she is of good character and 
repute, is competent to carry out the duties of a licensed valuer, is a 
member of the Institute of Valuers or the holder of a prescribed degree, 
diploma, certificate or other award and has had in the Board’s opinion 
satisfactory practical experience in the valuation of the land. There are 
detailed rules in this last respect, but they matter not for present purposes. 

  
 
22.13 

The other main function of the LVLB is that of discipline, although the 
evidence shows that it did not hold a disciplinary hearing for the first 20 
years of its existence. The Board, according to s27, “may on the application 
of the Registrar or any other person, or of its own motion, hold an inquiry 
into the conduct of any licensed valuer”. Then s28(2), states that there shall 
be proper cause for disciplinary action if: 

  
 (a) the licensed valuer improperly obtained a license; 
  
 (b) the licensed valuer has been guilty of negligence or 

incompetence in making a valuation of land; 
  
 (c) the licensed valuer is acting or has acted in breach of the 

licensed valuers code of conduct; or 
  
 (d) any other cause exists that, in the opinion of the Board, 

renders the licensed valuer unfit to hold a license. 
  
 The breach referred to in (c) above relates to another provision, s26, by 

which the LVLB is empowered to “approve a code of conduct for licensed 
valuers”. Disciplinary action should then be a consequence of such a breach.
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22.14 

It is provided by s28(1) that if after conducting an inquiry under s27 the 
Board is satisfied that proper cause exists for disciplinary action, it may do 
one or more of the following: 

  
 (a) reprimand or caution the licensed valuer; 
  
 (b) impose a fine not exceeding five hundred dollars on him; 
  
 (c) suspend or cancel his licence and, in addition, disqualify him 

either temporarily or permanently, or until the fulfilment of any 
condition which may be imposed by the Board, or until the 
further order of the Board, from holding a licence. 

  
 
22.15 

I have mentioned the fines which can be imposed on unlicensed valuers, or 
on licensed valuers who misbehave themselves. The maximum in each case 
is $500, and similar penalties are prescribed for other misconduct in ss24(1) 
and 33(2). These are unduly low penalties. They should be sharply 
increased. A figure of $5,000 seems appropriate. That would give an 
adequate range to choose from when a court is imposing a penalty on an 
unlicensed valuer, or when the Board is taking disciplinary action. At 
present, the Board is limited by s28 to a reprimand or caution (which many 
would look upon as nothing much), a relatively small fine, and suspension 
or cancellation of the licence (heavy consequences by any standards). It is 
time to explore, and make use of, other possibilities at various points along 
the way between these opposites of light and heavy consequences ― to 
expand the continuum.  

  
 FINANCE BROKERS SUPERVISORY BOARD 
 
22.16 

The FBSB is constituted by s6 of the Finance Brokers Control Act 1975. It 
consists of five members, two of whom “are licensed finance brokers and 
elected for appointment by licensed finance brokers”, one of whom is “a 
person who is experienced in commercial practice” and one of whom is a 
lawyer. In practice the Chairman is a lawyer, and sometimes there have 
been two legally qualified members of the Board. Each member holds office 
for four years. 

  
 
22.17 

It is stipulated in s12(1) that there “shall be a Registrar of the Board and 
there may be such Deputy Registrar, Assistant Registrars, inspectors and 
other officers of the Board as are necessary for its proper functioning”. This 
provision  mirrors  s11(1)  of  the  statute  concerning  valuers, save for the 
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 reference to “inspectors”. Again all officers are appointed and hold office in 

accordance with the Public Service Act, and may hold office in conjunction 
with any other office in the Public Service of the State, as they invariably 
do. 

  
 
22.18 

The key provision under this Act is s43. A finance broker ― the term is 
defined in s4 and has been briefly discussed already (see 2.18 above) ― is 
not entitled to receive any commission or other reward for his/her services 
unless licensed, the holder of a current business certificate, and his/her 
appointment  (to act as a finance broker)  is in writing,  duly  signed by the 
person to be charged with payment. No person shall demand or receive any 
commission or other payment in contravention of that provision. To do so 
incurs a penalty of $500.  

  
 
22.19 

Finance brokers are required to maintain trust accounts, and have them 
audited. These matters are discussed in Chapter 25. 

  
 
22.20 

The Board has two main functions. One is licensing. The Act sets up, in ss24 
and following, a regime much like that already discussed in relation to land 
valuers.  

  
 
22.21 

The other function is discipline. Section 82 empowers the Board, either on 
its own motion or on the application of the Registrar, an inspector or any 
other person, to “hold an inquiry into the conduct of any finance broker for 
the purpose of determining whether or not the finance broker is acting in 
conformity with the special conditions, if any, of his licence and business 
certificate and with the finance brokers code of conduct and is complying 
with the requirements of this Act”. It is stipulated in s83(2), that there shall 
be proper cause for disciplinary action if: 

  
 (a) the finance broker improperly obtained a licence or business 

certificate; 
  
 (b) the finance broker, or any person acting with the authority or 

upon the instructions of the finance broker, has, in the course 
of any dealings with the borrower or a lender or a prospective 
borrower or lender, been guilty of conduct that constitutes a 
breach of any law other than this Act and that prejudices or 
may prejudice any rights or interests of the borrower or lender 
or prospective borrower or lender; 

  
 (c) the finance broker is acting or has acted in breach of ― 
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 (i) a special condition of his licence or business certificate; 
  
 (ii) the requirements of this Act; or 
  
 (iii) the finance broker code of conduct; 
  
 or 
  
 (d) any other cause exists that, in the opinion of the Board, 

renders the finance broker unfit to hold a licence. 
  
 
22.22 

The FBSB can prescribe, by regulation, a code of conduct. The power so to 
do is conferred by s81, and has been exercised. 

  
 
22.23 

If after conducting an inquiry under s82(1) the Board is satisfied that proper 
cause exists for disciplinary action, it may do one or more of the following : 

  
 (a) reprimand or caution the finance broker; 
  
 (b) impose a fine not exceeding $1 000 on him; and 
  
 (c) suspend or cancel his licence and any business certificate in 

respect thereof and, in addition, disqualify him either 
temporarily or permanently, or until the fulfilment of any 
condition which may be imposed by the Board, or until the 
further order of the Board, from holding a licence or business 
certificate, or both. 

  
 
22.24 

It is once again the case that the maximum fine for breach of the Act ($500 
under s43 ― see 22.18 above) is too low, as is the maximum fine the Board 
can impose as a matter of discipline. In the case of FBSB that is $1,000 ― 
under s82(1)(b) quoted above ― twice the fine the LVLB can impose, but 
still far too low. 

  
 FINANCE BROKING FEES 
 
22.25 

Section 44(1) of the Finance Brokers Control Act is in these terms: 
  
 The Board shall from time to time, by notice published in the 

Government Gazette, fix the maximum amounts of remuneration, by 
way of commission or otherwise, for services rendered by licensees 
and may do so by reference to the type of loan negotiated or 
arranged, and the value thereof, and the type of security, if any, 
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offered or where no security is offered by reference to that fact. 
  
 
22.26 

The Board is thus placed under a statutory duty. As the word “shall” is used, 
the Board is obliged to fix the maximum amounts of remuneration for 
services rendered by finance brokers. 

  
 
22.27 

The first schedule was published in the Government Gazette on 15 April 
1977. It provided for application fees, inspection fees and establishment 
fees all at stipulated and relatively modest rates, and then added the 
following: 

  
 4. Brokerage Fees: 
 a) Local Money Loans: 
 On the first $30,000 ― 1% 
 On the next $20,000 ― 2% 
 On the next $50,000 ― 2 ½% 
 Over $100,000 ― as is mutually agreed between the parties in 

writing. 
  
 There followed further provisions as to bridging loans, interstate and 

overseas money loans, and conditions of brokerage charges. The scale then 
dealt with transfers and extensions of mortgagees, fees for discharges, and 
commissions on interest collections. 

  
 
22.28 

The fee schedule was amended nine times to and including that which was 
published in the Government Gazette on 25 July 1997. On each and every 
occasion, the brokerage fee for loans over $100,000, was listed as whatever 
amount had been determined by prior mutual agreement in writing between 
the parties. The last scale before the Commission was established ― 
published in the Government Gazette on 18 November 1997 ― increased 
the threshold and worded the matter slightly differently: 

  
 (c) For loans over $120,000 ― Fee established by prior mutual 

agreement in writing between the borrower and the broker. 
  
 
22.29 

Most brokers had a rule of thumb as to how much should be lent on the 
security on particular properties. The most general loan-to-value ratio was 
two thirds, or 66.6%. Some would lend up to 70% on established 
metropolitan properties, and some lent less than two thirds on country 
properties. But on the basis of the general rule, a loan of $120,000 could be 
negotiated on a property worth $180,000. More than 15% of all homes in 
the State have been worth more than that for some years past, and the 
proportion is increasing all the time. The development loans the Commission 
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examined were always for amounts much greater than $120,000, generally 
for amounts in excess of $1,000,000, and sometimes involving $5,000,000 
or more. About 90% of the loan portfolios held by the four biggest brokers 
concerned loans above $120,000. All these loans were wholly unregulated. 

  
 
22.30 

The Board had not done its job. It did not perform its statutory duty, 
because in a large area fees were left unregulated. This was pointed out by 
lead counsel assisting in his opening address in June 2001. The Board did 
nothing. The Executive Officer of the Commission wrote to the Chairman of 
the Board on 14 September 2001 urging that the statutory duty be 
performed. More time went past, during most of which period the Board 
Chairman was out of the State. The matter was raised with him when he 
gave evidence, at a late stage of the Commission’s hearings. Then on 
27 November the Board Registrar sent the Commission a draft amendment, 
pursuant to which all brokerage fees would have been increased to 3%. 
That seemed odd, as the Commission, through its Executive Officer, pointed 
out in writing and promptly. In the upshot, on 4 December the fee scale was 
amended so as to provide for a 2% brokerage rate in all cases. For the first 
time in 25 years the statutory duty has been properly performed. 

  
 
22.31 

The conduct of the FBSB was in this respect inadequate. And it had 
consequences. To give but one example, there were brokerage rates of 6%, 
10% and even a staggering 20% charged in the case of the Margaret River 
Motel project (see Chapter 6).  

  
 RESOURCES, EXPERTISE 
 
22.32 

The question of resources has been touched upon earlier in this chapter. I 
revert to it because the Ministry and both Boards placed great emphasis on 
lack of resources in explaining shortcomings in performance. What follows is 
taken from a personal submission to the Commission by Vickie Scarff. 

  
 I became chairman of the LVLB in September 1996 and attended my 

first meeting on 12 December 1996. I am a commercial lawyer by 
training with no litigation experience over the last 15 years. I am a 
full time employee of one of the large national law firms. 

  
 The LVLB members regard the work that they do as essentially a 

service to the industry. The remuneration is not substantial. I took on 
the role, after being nominated by the Law Society, essentially as a 
service to the profession. All usual meetings are held during normal 
business hours. I made up time to do that with my employer. Any 
hearing time of more than 1 day, I take as part of my annual leave. 

  
 When I took over as chairman there was: 
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 (a) no formal handover; 
 (b) no training; 
 (c) no matter was brought to my attention that was unfinished or 

urgent; and 
 (d) no manual setting out procedures; and no dedicated staff to 

the LVLB other than the secretary to the LVLB who was also a 
legal officer; and 

 (e) meetings were held bi-monthly. 
  
 Essentially, I learnt on the job. 
  
 
22.33 

Ms Scarff went on to say that in relation to the O’Connor complaint (see the 
next Chapter), delay “resulted from lack of resources and support from the 
Ministry in obtaining the evidence to prosecute O’Connor”. She also said: 

  
 When I took over as chairman, the LVLB: 
  
 (a) had never had an inquiry in 20 years; and 
 (b) had no substantial procedures in place for conducting inquiries. 
  
 The LVLB has during my time as chairman instigated changes in: 
  
 (a) the Code of Conduct; 
 (b) the procedures for dealing reviewing and supervising 

complaints and is currently reviewing further procedures for 
shortening the time for the hearing of complaints. This change 
in procedures has been and will continue to be an ongoing 
process; and 

 (c) has made detailed submissions to the Gunning Inquiry 
including recommending a separate disciplinary body and 
proposed amendments to the Land Valuers Licensing Act 1978. 
The LVLB is still reviewing proposed changes to the Act and has 
placed emphasis on amendments to the Code, which regulates 
the current code of valuers. 

  
 
 

I accept that the Board did the best it could given its resources and 
expertise. 

  
 
22.34 

As to the FBSB, aspects of the Board’s structure and remuneration of 
members rendered unrealistic any expectation that the Board would perform 
a hands-on supervisory role. That is in effect what the Gunning Committee 
found, and I agree. It is quite clear that the FBSB tried hard, and on 
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numerous occasions, to have successive Governments amend the Finance
Brokers Control Act, but nothing happened. It is equally clear that this
Board had few resources devoted to it, and when pressure came to bear
such resources were inadequate.

22.35
I accept that the FBSB has, since the Gunning Inquiry, committed itself to
the proper implementation of applicable recommendations of that inquiry,
and adopted a �diligent, focussed and strategic use of available resources�.
The words are taken from the closing submission on that Board�s behalf.

22.36
As to the Ministry, it had a wide range of responsibilities. The evidence
shows it administered over 40 Acts of Parliament, and provided
administrative services to no less than 13 Boards. Of course resources are
always finite. What follows comes from the Ministry�s final submissions.

The resources issue calls for an understanding of not just the level of
resources applied in the context of available resources, but
constraints imposed by the overall responsibilities of the Ministry, the
ability of the Ministry to increase or maintain its level of funding
within government generally, and the resources allocation procedure
including the time at which budget decisions must be made. Most
particularly, it needs an understanding that the process of allocation
of resources is prospective and essentially predictive.

22.37
That submission went on to compare the finance broking and real estate
industry groups within the Ministry.

As well as the different structure of resource allocation, the evidence
shows a quite fundamental difference in the nature of the industries
involved. The finance broking industry has generally been quite small
― the Annual Report for 2000-2001 shows there are now 456 license
holders of whom 144 have business certificates and so can carry on
business � This can be easily contrasted with the real estate industry
where � there were in 1998 about 2000 active agents and about
8500 sales representatives

Finance broking complaints represented only 1% of the 7,000 plus
complaints received by the Ministry annually.

22.38
Patrick Walker, who is the Commissioner for Consumer Affairs, was head of
the Ministry and is now Executive Director of the Consumer Protection
Division of the Department of Consumer and Employment Protection. His
background was in local government, and he said it struck him when coming
to the State public sector that �the people didn�t necessarily have
qualifications for the roles they were fulfilling�.
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 The other difficulty the Ministry had was that its pay rates were about 

the lowest in the state public sector, as a result of general changes in 
terms of remuneration. It was very difficult to attract and retain good 
staff within the Ministry, and remains so to this day. 

  
 THE REGULATORY ENVIRONMENT 
 
22.39 

In the handling of complaints, there was a strict separation of functions 
between investigation and adjudication. The Ministry did the former, and the 
respective Boards performed the latter function. That arrangement came 
into existence long ago, it seems, and has simply been followed. Members 
when they joined their respective Boards were presented with a system, and 
can hardly be blamed for not changing it. However, it had important and 
deleterious consequences. The Boards were given scanty information 
concerning either complaints or the progress of investigations. They were 
not in a good position to improve outcomes as to the nature or speed of 
particular investigations, or indeed the process generally. And nobody took 
a strategic approach. Each complaint was dealt with as one in a wilderness 
of single instances. That was a grave shortcoming. It meant the Ministry 
and the FBSB were both caught on the hop when complaints against finance 
brokers moved quite sharply upwards a little after the middle of the last 
decade. 

  
 
22.40 

The separation of powers between investigation by the Ministry and 
adjudication by the responsible Board was the subject of some evidence and 
considerable debate before both the Gunning Committee and this 
Commission. I propose to deal with it only briefly.  

  
 
22.41 

First, I accept as a tenable view that such separation was desirable so as to 
leave no room for the contention that there had been a breach of procedural 
fairness requirements. However, and secondly, the approach so strongly 
adhered to was not essential from a legal viewpoint: each Board was given, 
and could have exercised, the power to instigate non-adversarial enquiries. 
Thirdly, a panel system by which one or two individual members of the 
Board, perhaps assisted by one or two officers, drove the investigative 
process, but had nothing to do with any resultant hearing, which was left to 
other Board members, has a great deal to commend it. An approach like 
that was adopted by the LVLB in relation to the O’Connor complaint. And the 
post-Gunning FBSB has been very active in setting up investigative and 
other panels.  

  
 
22.42 

It follows that more could have been done by the FBSB in particular, even 
given the relative paucity of resources available to it, whilst adopting a 
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separation of functions between investigation and adjudication to which both 
the Ministry and the then Chairman, John Urquhart, attached such high 
importance. Finally, if and when the WA Civil and Administrative Review 
Tribunal is established ― Government has the proposal under examination 
at the moment, and the prospects seem good ― that should lead to a 
situation in which a body such as the LVLB can drive investigations itself, 
and present them for adjudication by an independent body. 
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CHAPTER 23 
 

CONDUCT AND CONTROL OF VALUERS 
 

 
23.1 

Finance brokers need to work out how much can be safely advanced against 
the security of a property. For this purpose they use valuations. This chapter 
deals with problems with valuations and the use that was made of them; it 
also examines what the Ministry and the Boards did about those problems. 

  
 GENERAL CONCLUSIONS 
 
23.2 

Valuations and the way they were used have been the subject of critical 
comment and findings in relation to two thirds of the project loans examined 
by the Commission. Counsel assisting in closing submissions said, 
accurately, that the following flaws were found: 

  
 1. lack of reference to recent sales of the subject property; 
 2. reliance upon assumptions that had no sound basis for being made 

(particularly regarding subdivision or planning approval); 
 3. reliance upon sales evidence that was not truly comparable, was by 

way of related party sales or was, simply, wrong; 
 4. reliance upon capitalisation rates that were well outside the 

appropriate range for the type of property in question and were not 
supported by any independent evidence; 

 5. reliance on rental income or trading figures that were inconsistent 
with known facts or were not verified; 

 6. multiple valuations for the same property without reference to (or 
explanation of) earlier valuations in subsequent ones; 

 7. failure to adequately state the risks associated with the development 
projects that could result in the stated value not being realised; 

 8. statements regarding present or anticipated market conditions or 
likely demand that were unsupported by any stated evidence; 

 9. use of methodologies that were inappropriate, used in isolation, as 
the basis of valuations that were known to be for mortgage lending 
purposes; 

 10. lack of independence in that reliance was placed upon information 
supplied by borrowers or brokers, without seeking independent 
verification or qualifying the valuation.  Further, lack of independence 
in allowing borrowers or brokers to dictate the contents or 
methodology used; 

 11. failure to disclose conflicts of interest 
  
 
 

Many of these shortcomings were revealed many times. 
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23.3 

There are different types of valuation, but they are all meant to provide 
reliable estimates of the worth of something in a market, assuming a willing 
seller and a willing purchaser. It needs to be understood that something can 
be valued as it is, or as it will be when enhanced, for example when land 
has been subdivided. Difficulties are bound to arise if this distinction is not 
emphasised and always borne steadily in mind. Sometimes the blame for 
that rested with valuers, and sometimes with finance brokers who 
misinterpreted valuations, wilfully or otherwise. 

  
 
23.4 

There were many instances of misuse of valuations by finance brokers. 
Typically they did not provide copies to intending lenders, but simply stated 
the valuer’s final figure. Very often that was done without providing basic 
information as to assumptions and risks adverted to ― although generally 
not sufficiently stressed ― in the valuation report itself. Sometimes that was 
mere carelessness, but there were a number of instances in which finance 
brokers misrepresented valuations to lenders, either by positive statement 
or by omission. Sometimes they did so wilfully.  

  
 
23.5 

Valuers almost always included in their reports a statement to the effect 
that the valuation exercise had been done for an identified client, and 
liability to others was expressly negated. However, many such valuations 
were expressed to be for mortgage finance purposes. Accordingly the valuer 
concerned well knew that his work and conclusion would be relied upon by a 
wider class. Almost all who gave evidence acknowledged that fact. Whatever 
the position might be as to liability in terms of contract law, and the law of 
negligence, valuers cannot in a more general sense deny all blame by hiding 
behind such exclusion provisions. It is, however, fair to say that valuers 
bear no responsibility at all for simplistic interpretations, or 
misrepresentations, of their reports. 

  
 KNOWLEDGE OF PROBLEMS 
 
23.6 

The authorities knew that there were problems with valuations early on. The 
FBSB in its annual report to 30 June 1995 said this: 

  
 There were 16 complaints this year. Nine investigations were carried 

out on behalf of the Board but there were no prosecutions. A general 
area of concern which bears mentioning is where there has been 
overvaluation of properties in order to secure finance. 

  
 
23.7 

Investigator Gary Wallace said something similar in a report to the FBSB 
dated 1 August 1995, which was received by the Board at its meeting on 
9 August. Following preliminary enquiries into a matter concerning 
Blackburne and Dixon, he noted: 
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 …concern that possibly valuations on developments had been over 
valued in order to obtain finance. This is not the first time that I have 
found this in inquiries in respect to finance brokers. Gamel Ward 
seems to have the same problem. Unfortunately valuations are simply 
a qualified opinion and given experiences before the Real Estate & 
Business Agents Supervisory Board is impossible to sustain a 
prosecution using the conflicting evidence of valuers. Perhaps the 
Board could consider an amendment to the Code of Conduct whereby 
it is a requirement that before entering into a mortgage, an investor 
should arrange at their or its own expense to obtain a valuation of the 
property the subject of the security. I believe that this could stop the 
practice of obtaining suitable valuations which are only designed to 
facilitate a loan. 

  
 
23.8 

I agree with the Gunning Committee that enough examples of over 
valuations came to light “to put both the FBSB and Ministry on notice that 
particular vigilance was required to move against unscrupulous brokers who 
may have been party to inducing investors to lend money on the basis of 
inflated valuations”. 

  
 
23.9 

About the middle of 1996 Wallace and Gavin Wells, a Ministry solicitor, went 
to a Board meeting to discuss a report Wallace had written seeking 
permission for a formal inquiry in relation to valuations conducted by Ron 
O’Connor. That almost certainly happened on 25 June 1996. The Board’s 
minutes for that date included the following: 

  
 COMPLIANCE ISSUES 
  
 Gary Wallace briefed the Board on compliance issues. Considerable 

discussion ensued, and the Board noted Gary Wallace’s report. 
  
 
23.10 

The Wallace report cannot now be located. Wells gave evidence in answer to 
the following questions: 

  
 And what was the - - what was your purpose in attending this 

meeting?---To take up with the board and to advise the board on the 
appropriateness of further investigating the behaviour of Mr Ron 
O'Connor. 

  
 Right.  And was there a report prepared for this purpose?---I recall 

that a report was prepared although I don't have any memory of 
what the content of it was.  I don't even recall whether it was Gary 
Wallace or myself that prepared it.  I think it was probably him that 
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did it and that I looked at it before it went up to the board. 
  
 Right.  Now you say that you attended the board meeting?---Yes. 
  
 Were you in attendance from the beginning or were invited in during 

the - - ?---I was invited into a certain stage of the meeting where 
that matter was to be discussed. 

  
 Right.  What was discussed when you went into the meeting?---Very 

little, in fact.  I'd come at the stage where the meeting was - - a very 
informal meeting - people having cups of tea and coffee and biscuits 
and so on, and I was simply advised at that stage that the matter 
was to come before the board and a man - I can't remember who it 
was; he was a member of the board at the time - simply said that 
they'd looked at the report and that they didn't consider it 
appropriate to pursue the matter any further. 

  
 And were any reasons given?---No, none.  And actually, that 

dumbfounded me.  I think we even pressed the point and were told 
that it was not a matter that they considered appropriate to take 
further. 

  
 COMPLAINTS AGAINST O’CONNOR 
 
23.11 

The earliest known complaint against O’Connor was directed to the LVLB 
and dated 13 December 1995. It came from Vern Beckett of City Beach, and 
read in this way: 

  
 I wish to lodge a formal complaint regarding a sworn valuation 

provided by Ron O’Connor, Licensed Valuer 452. The valuation, dated 
December 1994, on a property at 300 Albany Highway, Victoria Park 
of $132,000 appears to be grossly overstated. 

  
 I have obtained a current valuation dated December 1995 that 

suggests a value of $61,000, also three verbal appraisements confirm 
this assessment. 

  
 My enquiries reveal values have fallen about 10% for similar 

properties since the 1994 valuation. A maximum of $70,000, not 
$132,000 would appear to be a fair assessment in December 1994. 

  
 I have lent $85,000 on first mortgage on this property, as the owner 

cannot settle and the property must be sold. I stand to lose 
approximately $25,000 due, I feel, to the totally incompetent 
valuation of Ron O’Connor. 
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 Could you advise me as to any action I can take in this matter. I 

enclose copy of valuations. 
  
 The position was a little worse than the complainant then thought, as the 

property was later sold for a mere $55,000. 
  
 
23.12 

O’Connor’s report, which Beckett sent to the Board, was very brief. It 
related to three adjoining strata units. After describing them, O’Connor said:

  
 The units are currently vacant but indications are that a rental rate of 

around $170 - $185 per m2 plus outgoings. 
  
 On overall basis this would suggest a total rental of approximately 

$33,000 - $36,000 per annum. 
  
 Based on my analysis of sales evidence and rental levels in the area I 

consider that given a rental of $36,000 would be a full rental in the 
existing market and there is little likelihood of an increase in the near 
future. On this assumption I have adopted a capitalisation rate which 
reflects the full rental and also allows for a lease up period. 

  
 I have adopted a rate of 9.5% as being a fair capitalisation rate, to 

reflect the above factors. When applied to the rental indicates a 
capital value of $377,000. This is considered to represent a fair value 
for the property based on the limited evidence. 

  
 Accordingly I consider that the current fair market value of Lots 7, 11 

and 12, 300 Albany Highway Victoria Park, as at December 7th, 1994 
is as follows: 

  
 THREE HUNDRED AND SEVENTY SEVEN THOUSAND DOLLARS (377,000) 
  
 The units are individually considered to have a value of; 
  
 Lot 7  - $132,000 
 Lot 11  - $122,500 
 Lot 12  - $122,500 

   ---------- 
   $377,000 

  
 
23.13 

It is Unit 7 on which Beckett lost money. On the face of it this was a dubious 
valuation. No rental or sales evidence was cited in the report. 
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23.14 

For some reason, although the Beckett complaint was directed to the LVLB 
and mentioned O’Connor and nobody else, it was not referred to that Board. 
Rather, it was treated by the Ministry as a complaint with respect to the 
finance broking firm Gamel Ward. Other complaints relating to that firm 
were under investigation at about the same time. 

  
 
23.15 

On 22 May 1997 ― 17 months after the Beckett complaint ― Wallace 
provided a report to his superior, Will Morgan which was headed: 

  
 LAND VALUERS LICENSING ACT 1978 AND CODE OF CONDUCT 
  
 A portion of that report read: 
  
 As a result of conducting enquiries under the Finance Brokers Control 

Act, I have found that on two occasions through valuations provided 
by Mr O’Connor, lenders of funds have been influenced to lend funds 
against properties found to be grossly over-valued. 

  
 On both occasions Mr O’Connor has conducted a valuation. 
  
 For example, he valued a shopping centre in Victoria Park for 

$132,000 and less than twelve months after that valuation the 
property sold for $55,000. In respect to those investigations I 
obtained a statement from the complainant which clearly shows that 
he was influenced by the valuation of Mr O’Connor. 

  
 In a further example involving property at Maddington, he valued that 

at $250,000 and twelve months later it was sold for $154,000. 
  
 It would seem to me there is sufficient information to warrant further 

enquiries for possible breaches of the Code of Conduct and more 
particularly Code 1A and 2A. I am happy to provide further 
information. 

  
 
23.16 

The second instance related to a complaint by V W Deague. Wallace wrote 
to O’Connor on 19 June 1997. In that letter he gave brief details of the 
Beckett and Deague matters, said he was conducting an investigation to 
determine whether there had been a breach of the code of conduct for land 
valuers, and asked for “details of the basis for your valuations on these 
properties”. 

  
 
23.17 

O’Connor replied relatively promptly, by letter dated 3 July 1997. He 
supplied further information in another letter dated 16 July 1997. In a note 
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to a Ministry solicitor dated 22 July, Wallace made clear that he was not 
impressed with the O’Connor response, but that it would be necessary to 
wait for a valuation report from the Valuer General which had been sought 
by letter dated 6 June 1997.  

  
 
23.18 

In the meantime, two further complaints came in concerning O’Connor. 
They were received from people named Payne and Brown. A letter was 
written to the Valuer General concerning the Payne complaint on 24 
September 1997. As to the Brown complaint, Wallace wrote an interim 
report to the FBSB dated 2 October 1997 which read: 

  
 SUBJECT: L M BROWN – V – GRAEME GRUBB FINANCE BROKER 

FILE NO. 75180/97 
  
 Mrs Brown complained that she had loaned $100,000 to be secured 

over four blocks in Collie. 
  
 Apparently, the four blocks in Collie were valued collectively at 

$185,000 by Ron O’Connor and Associates. 
  
 In conversations with Mrs Brown and Sogna Riley of Grubb Finance, I 

informed both parties that I had recently had valuations done on 
various blocks in this sub-division. 

  
 I also informed all parties that land trading had created artificial sale 

prices which in turn could adversely affect desk top valuations. 
  
 I also informed all parties that the valuations obtained from the 

Valuer General’s Office showed that these blocks were worth between 
$10,000 and $13,000. 

  
 Ron O’Connor has valued these blocks on average at $46,250 each. I 

am continuing with enquiries into O’Connor’s valuations with a view 
to joining these figures to other matters to be listed before the Land 
Valuers Licensing Board. 

  
 As a result of my discussions with the various parties, Mrs Brown has 

received her funds of $100,000. 
  
 I informed Sogna Riley that it would be prudent to inform all 

prospective lenders of the need to obtain independent valuations 
before parting with funds. 
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 I have also drafted a letter that should be sent to all licensed finance 
brokers drawing their attention to the dangers of obtaining finance for 
property trading transactions without having independent valuations. 

  
 It is of concern that some of the blocks being traded at Collie and 

other locations have been traded at figures as high as $289,000 when 
the true valuation has been somewhere between $10,000 and 
$13,000. 

  
 
 

At a meeting about this time Wallace raised the issue with senior Ministry 
staff. 

  
 
23.19 

The Wallace report concerning the Brown complaint was noted by the FBSB 
at its meeting on 8 October 1997. The following day the LVLB met, and the 
following discussion is recorded. The individuals referred to by their first 
names are Bailey Compton, (a Ministry solicitor) Brendon Hubble (a Board 
member) and Roger Williams (the acting chair of the Board, and the Valuer 
General). 

  
 Bailey sought the Board’s advice on two matters currently under 

investigation. In the first matter, there was a 50% difference between 
two valuations of the same property. In the second matter, there is a 
history of complaints. 

  
 Brendon said that the Board doesn’t get involved with disputes over 

value, only where there appears to be a lack of competence. One 
valuer could be 25% too high, and another 25% too low, and this 
leads to a 50% difference. Brendon gave the example of a court case 
over a disputed valuation in which he was recently involved. A 
valuation is one person’s professional opinion, and there may not be 
any market evidence to work from. 

  
 Bailey asked, how then do we get evidence of incompetence? 
  
 Brendon said that some of the indicators might be multiple 

complaints, a situation where the valuer didn’t even look at the 
property, or had performed a very basic assessment. 

  
 Bailey pointed out that it is very difficult for a lay person, such as 

himself or the investigator involved, to make these sort of 
determinations. The  Board has the  power to hold an inquiry into the 
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 conduct of any licensed valuer, to determine, for example, whether 

the valuer has breached the code of conduct, or been guilty of 
negligence or incompetence in making a valuation. Bailey said that he 
was seeking guidance from the Board in this matter. 

  
 Brendon said that if preliminary investigations lead the Registrar to 

believe that the basis of the valuation was incompetence, then he 
should table the matter before the Board. 

  
 Roger stated that if the Registrar feels there has been a degree of 

incompetence, or something else, then the matter should be brought 
to the Board, which will recommend a strategy. 

  
 
23.20 

The FBSB considered the matter further at its meeting on 12 November 
1997. What follows is taken from the minutes: 

  
 INDEPENDENT VALUATIONS 
  
 The Board are concerned that several matters under investigation 

involved valuations being obtained by the broker which do not reflect 
the true valuation of the property secured by first mortgage with a 
result the clients could suffer a financial loss. 

  
 The Board have asked that an article be included in the next 

Newsletter recommending that brokers on behalf of lenders should 
seek independent property valuations prior to advancing funds. 

  
 
23.21 

An article did appear in “FINANCE BROKER$ NEWS”, but not until June 
1998. Further, the article ― headed “Incorrect valuations cost private 
lenders” ― came to the attention of brokers only, not lenders, and was not 
anything like an adequate response to the issue. 

  
 
23.22 

A report concerning the Payne complaint was prepared by Jack Willers, 
another Ministry investigator, on 15 December 1997. That complaint was 
against the finance broker Peter Fermanis, but the report by Willers also 
dealt with O’Connor’s valuations.  

  
 
23.23 

A further complaint was received by the Ministry from Mrs D Reynolds on 4 
March 1998. It mentioned Blackburne and Dixon, the developer Domenic 
Casella, but not O’Connor by name. The complaint said the “original 
valuation was $1,015,000 now the latest is only $375,000.00”. That does 
seem a large discrepancy. Willers, in a report dated 29 May 1998, named 
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O’Connor as the valuer and said that an initial loan of $1,100,000 had been 
raised on the basis of an estimated completed value of $2,250,000, and a 
later loan of $1,755,000 on the basis of a market value of $2,650,000 if 
individual lots in the development ― a shopping complex in Sutherland 
Street, Parmelia ― were sold separately. The report noted that following 
default by the mortgagor, an auction was arranged but had to be cancelled 
because there was insufficient interest in the property. In that context, a 
further valuation was obtained from Hegney Property Valuations dated 10 
February 1998, which valued the property at very much less than O’Connor 
had. Willers went on to say: 

  
 There appears to be an anomaly in the valuations of the secured 

property. It is conceded that the deterioration of the properties, and a 
mortgagees sale may have contributed to some degree in the drop in 
value. However there is a vast difference in the valuations of the 
property submitted by Ron O’Connor and Associates and Hegney 
Property Valuations. 

  
 It is believed that previous reports as to valuations submitted by Ron 

O’Connor and Associates have been submitted to the Legal 
Competition and Real Estate Policy Branch for their information and 
any necessary attention. It is also believed that this information has 
been supplied to the Land Valuers Board. 

  
 
 

Willers recommended that his report be provided to that branch “for their 
information and any attention deemed necessary by them”.  

  
 
23.24 

Ministry memoranda went to and fro in July, and on 11 August the Registrar 
of the LVLB sent a minute to the Board Chairman containing summaries of 
the five matters. On the same date the LVLB met and agreed to form a 
Board subcommittee to consider the matter. That was done; further 
enquiries were directed in early November, but the resultant letter (to 
O’Connor) did not go until 21 January 1999. Again he replied promptly, on 3 
February. The response was considered inadequate. A further letter was 
sent to O’Connor on 25 February, and he responded on 5 March. 

  
 
23.25 

At a meeting of the LVLB held on 12 March, the matter was discussed at 
length. This is taken from the minutes: 

  
 Brendon Hubble pointed out that in regard to the current complaints 

against Mr O’Connor, it is important that the Board is not stampeded 
by media and other pressures into taking hasty action, and that 
approach is maintained at all times. 
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After discussion it was resolved that the Board Registrar would formally 
request the Ministry to investigate the allegations against O’Connor, and 
include two independent check valuations on all properties specified in 
complaints before the Board. 

  
 
23.26 

The matter dragged on further. Progress was slow, and it would be tedious 
to provide further detail. I note in passing that at an LVLB meeting on 
14 October 1999 this is recorded: 

  
 Mr Williams again suggested that there could be a tie-in between the 

Finance Brokers Board and ourselves and felt it would be beneficial 
for both Boards to meet to discuss matters of mutual interest. 

  
 ACTION: 
 Registrar to brief inspectors on the focus of any questions to 

Mr O’Connor with advice that they should not attempt to obtain 
information or opinion as to whether O’Connor had undertaken the 
valuation correctly. Registrar was requested to investigate the 
possibility of the Finance Brokers and Land Valuers Board meeting to 
discuss items of mutual interest. 

  
 
 

But it seems no such meeting took place. 
  
 
23.27 

An application for an inquiry was finally approved by the LVLB on 
27 January 2000. It was scheduled to take place on 16 February, but was 
then adjourned for hearing on 27 July 2000. Various submissions on behalf 
of O’Connor were then considered, and rejected. The matter was scheduled 
again for hearing on 16 October, but before that time O’Connor wrote to the 
Registrar of the Board and relinquished his licence.  

  
 
23.28 

The letter is dated 29 September 2000. It referred to O’Connor’s 18 years 
as a valuer and “several thousand reports” he had prepared, contained a 
strong denial of any breach of the Act, and finished in this way: 

  
 The fact that I have relinquished my licence is not to be construed in 

any way as an admission of guilt in relation to the matters before the 
Board. I continue to maintain my innocence and repeat that my 
valuations were honestly made on the basis of the instructions given 
to me. 

  
 It is unfortunate that as a result of the systematic and calculated 

attacks on me over the past 18 months, my business and livelihood 
have suffered to the extent that I have been reliant on casual and 
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part time work to maintain my family. As I am no longer a licensed 
land valuer this now brings this Inquiry and hearing to an end, and 
each party should be responsible for their own legal costs to date. 

  
 COMPLAINTS ADEQUATELY HANDLED? 
 
23.29 

More detail could be given as to the handling of the O’Connor complaints, 
but that would not be fruitful. Indeed a shorter chronology would compel 
the conclusion about to be stated. The plain fact is that, for no sufficient 
reason, it took the Ministry and the Board a period of four years and nine 
months from the first (Beckett) complaint against O’Connor to resolution of 
all the complaints, and that happened when he handed in his licence. (A 
reasonable period would have been a quarter or a third as long.) That is not 
good enough. Their performance of functions was inadequate. It cannot be 
said that there was anything in the statute, or the more general regulatory 
environment, which compelled their lassitude.   

  
 
23.30 

It does need to be said that important consequences flowed. O’Connor was 
a problem valuer, and also a busy one. In the period just mentioned he did 
hundreds of valuations. Some 32 of his valuations, done during that period, 
came before the Commission for examination. Some of them were 
satisfactory, but the majority were not. I am of course mindful of the fact 
that there would have been some time taken to bring the matter to 
resolution, even if the Ministry and the Board worked quickly and cleverly. 
But it remains the case that O’Connor should have been put out of business 
much earlier than he was, and the long delay caused harm on a number of 
other occasions. 

  
 O’CONNOR’S CONVICTION, FITNESS 
 
23.31 

The sad irony is that the LVLB had an opportunity to move against O’Connor 
much earlier than it did. He was a real estate agent as well as a valuer, was 
charged with stealing from his real estate agent’s trust account, was 
convicted, but not imprisoned. The circumstances of the conviction were 
serious, involving an amount over $60,000, and a course of dishonest 
conduct over a period of up to 12 months. The Board became aware of the 
conviction, considered it, but took no action. 

  
 
23.32 

What follows is taken from the minutes of the Board’s meeting held on 
4 April 1996, under the heading “Mr Ronald Graham O’Connor (LV 672)”. 

  
 The Board noted the intention to conduct an inquiry to determine 

whether Mr O’Connor a licensed land valuer remains as a result of 
this conviction a person of good character as required by Section 
19(1) of the Act. 
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 During discussion the Board noted: 
  
 

�� Mr O’Connor has been convicted of an offence whilst carrying on 
the occupation as a real estate agent; 

  
 

�� Mr O’Connor had stolen monies from the trust account of L J 
Hooker Cannington; 

  
 

�� Land Valuers had no need to operate trust accounts as they 
were not required to handle client funds; 

  
 

�� it had to be satisfied that the offence made Mr O’Connor unfit 
and not a person of good character and repute as required by 
Section 19(1) of the Act. 

  
 

�� The Chairman indicated that when considering an application the 
Board has to be satisfied under Section 19(1) that certain 
criteria are met, one of which requires the applicant to be “a 
person of good character and repute and competent to carry out 
the duties of a licensed valuer…” 

  
 

�� The Section 28(2) states “There shall be proper cause for 
disciplinary action if-“… 

  
 (d) any other cause exists that in the opinion of the Board, 

renders the licensed valuer unfit to hold a licence.” 
  
 Following lengthy discussion the Board resolved not to hold an inquiry 

for reason that as the conviction did not take place as a result of his 
duties as a valuer it did not consider there was proper cause for 
disciplinary action under Section 28(2) of the Act. 

  
 
23.33 

John McNamara, a member of the LVLB who was present on that occasion, 
gave evidence. He said that O’Connor “used the money to pay staff” and 
had been given “a number of hours of community work, rather than having 
been sent to gaol. So obviously that the judge at the time thought there 
was some mitigating circumstances…”. McNamara also said to “turn around 
and taken his licence off him as a result of the same charge would have 
been double jeopardy, in that he was, basically, being penalised twice, with 
the court having made a decision about him and awarded a penalty”. That 
shows a basic misunderstanding of the legal principle against double 
jeopardy. The purpose of discipline is not to punish, but to protect the 
public. 
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23.34 

Counsel assisting asked McNamara what factors were considered on the 
other side of the ledger, that is to say in favour of an inquiry in which 
cancellation of licence could be a possible outcome. He could not recall any. 

  
 …did you, as a member of the board, consider that you had a 

responsibility to protect consumers?---That would have been a 
consideration that we always had as a board - - 

  
 Did you - - ?--- - - protecting consumers. 
  
 - - consider it in this case?---I don't recall discussing it, Mr Hall, in 

that fashion. 
  
 
23.35 

The Board in my view performed its functions inadequately, in its 
consideration of the question, and in its decision not to hold an inquiry. It 
failed to take into account two highly relevant considerations, namely the 
need to protect people who would use O’Connor’s services as a valuer, and 
the serious question as to his character and fitness arising from his 
conviction on a serious charge involving dishonesty. By s28(2) of the Land 
Valuers Licensing Act, proper cause for disciplinary action arises from any 
cause that, in the opinion of the Board, renders the licensed valuer unfit to 
hold a licence. That must be considered along with s19 which requires the 
Board, before granting a licence, to be satisfied that the applicant is, 
amongst other things, “a person of good character and repute”. 

  
 CODE OF CONDUCT 
 
23.36 

Section 26 of the Land Valuers Licensing Act provides that the LVLB may 
“lay down a code of conduct for licensed valuers”. The importance of this is 
that the Act provides, by s28(2)(c), that a valuer’s actions in breach of the 
code constitute proper cause for disciplinary action. 

  
 
23.37 

The code that was operative between 6 July 1985 and 22 October 1999 was 
brief. In part it stated: 

  
 3. A licensed valuer shall – 

(a) at all times carry out valuation work entrusted to him to the 
best of his knowledge and ability in accordance with the proper 
principles of valuation; 

  
 
23.38 

This presented an obvious problem when it came to the investigation of 
complaints. John McNamara, a member of the Board, was asked about the 
proper principles of valuation by counsel assisting: 
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 What are they?- - the proper principles of valuation? 
  
 Yeah. Where do we find those?- - Um. 
  
 I mean are they laid down somewhere?- - In- - talking once again 

about mature valuers, the - - those principles were laid down in 
textbooks when we learnt to carry out - - went through a valuation 
course. 

  
 
23.39 

Licensed valuers may have had some tacit understanding of what the 
relevant principles were. But, it must be said, this was a vague standard 
that could easily be the subject of dispute. Furthermore those in the Ministry 
who received complaints and had the responsibility for investigating them 
were not licensed valuers. They did not have the skill or the confidence to 
determine whether a valuation had breached the code or was otherwise 
incompetent. The fact that the benchmark was “the proper principles of 
valuations” gave rise to real practical difficulties in the course of 
investigations. 

  
 
23.40 

The LVLB did not initiate a review of the Code until 13 May 1999. That 
resulted from a request by the Minister. A new code was drafted and 
became operative on 22 October 1999. It was only a marginal 
improvement. It did not adequately address the types of problems that were 
referred to at the commencement of this Chapter. The Board Chairman gave 
evidence that it “became more aware of the nature of the complaints, soon 
after the Code - - the revised Code was gazetted”. And the Board then 
commenced a further revision. Amendments have been prepared, and are 
“now out with the industry for final comment”. It is recognised that the 
Code is still “not adequate”. 

  
 
23.41 

The LVLB should have acted earlier and more effectively than it did. There is 
no reason why a conduct code of good quality could not have been in place 
three or two years ago, if not earlier. The performance of functions by the 
LVLB in this respect was inadequate.  

  
 BETTER INFORMATION AS TO VALUATIONS 
 
23.42 

Valuations are not always capable of being readily understood by people 
unfamiliar with them, and with valuation concepts. One role which finance 
brokers should play is to assist in such understanding, by interpreting 
valuations when appropriate. This is particularly important in the case of 
unsophisticated lenders. There were many of them. Even when they were 
not  lied to,  they  were often not  helped  by being  advised, in  plain terms, 
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 what was being valued ― the property as it was, or the dream the 

developer hoped to realise ― and what the assumptions and risks were. 
  
 
23.43 

Nothing need be done to protect commercially sophisticated users of 
valuations. Something can, and should, be done to communicate more fully 
to ordinary lenders the essential features of a valuation prepared for 
mortgage lending purposes. A possible aid in this regard is the summary 
sheet which appears on the next page. No doubt the Board and the 
valuation industry, working together, can improve upon this suggestion and 
implement the final version. There seems no apparent reason why that 
should not be done within six months of this Report becoming public. 
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 VALUATION FOR MORTGAGE FINANCE 

 SUMMARY SHEET 
 

1. Valuer: 
 

  
2. Engaged and paid by: 

 
  
3. Valuation Prepared for: 

 
  
4. Valuation Date: 

  
   

5. Address of Property: 
 

  
6. Certificate of Title/Zoning/Encumbrances. 

 
  
7. Registered Owners (including Directors and Major shareholders): 

 
  
  
8. Most recent sale (purchasers, sellers, settlement date, consideration): 

 
  
  
9. Description of property at time of valuation: 

 
  
  
10. Description of proposed development: 

(nature of development, key stages in development and estimated time for completion of 
each stage, description of property on completion and estimated date of completion) 
 

  
  
11. Valuation: 

a) As is, between willing buyer and willing seller 
 

 b) As is, in ‘distressed sale’ such as mortgagee sale 
 

  
 c) At key stages in development, subject to completion of them 

     (i)  
 

      (ii)  
 

      (iii)  
 

  
 d) On completion in future: 

 
  
12. Key assumptions in making valuations: 

 
  
  
13. Major market risks and potential impact on valuation: 

 
  

 
Signature: __________________ Licensed Valuer No ______________ 
Date: ______________________ 
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CHAPTER 24 
 

COMPLAINTS AGAINST FINANCE BROKERS 
 

 
24.1 

The handling of complaints against finance brokers by the Ministry of Fair 
Trading and the Finance Brokers Supervisory Board was less than 
satisfactory. However, the matters dealt with in the second half of Chapter 
22 should be borne in mind: both the Ministry and the FBSB worked within 
resource constraints, and a regulatory environment which was far from 
ideal. This Chapter concentrates upon one example: the handling of 
complaints against broker Gamel Ward. Other examples of the way in which 
complaints were received and processed relate to Blackburne and Dixon, to 
Grubb and to Global Finance; these examples appear in the next chapter 
because each of them concerns chiefly trust account audit matters. 

  
 THE MINISTRY’S APPROACH 
 
24.2 

The Ministry was restructured from time to time. One reorganisation took 
place in the latter half of 1993. In a “Transition Document” of September 
1993 the then Executive Director, Martyn Forrest, spoke of the then 
Government’s “strong desire to see the Ministry increase its role in 
promoting competition between traders in particular industries”. He added 
that the Government was “committed to reducing the cost to business of 
complying with relevant legislation. This means some deregulation (but not 
necessarily de-licensing) of industries where possible”. He spoke of “a less 
prescriptive approach to trader/consumer relationships. This means that 
there is likely to be a greater reliance on general fair trading legislation than 
on statutes covering particular industries”. Staff were told that: 

  
 Over time there is likely to be less direct involvement in service 

provision i.e. in dealing with the problems of individual traders and 
consumers, and a greater role in the supervision of services provided 
by the private sector. 

  
 
 

Forrest also stated that: 
  
 Much greater emphasis will be paid to the identification and correction 

of industry-wide problems. This will require staff at all levels i.e. all 
Fair Trading Officers, to have a good understanding of the industry 
with which they are operating. 

  
 
24.3 

There was also reference to the need for better education of industry 
participants. Of course all of this was directed to the entire portfolio, and not 
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 a word was said about finance broking, which was not giving rise to any 

difficulties at the time. 
  
 
24.4 

A lot of benefits can be derived from education and self-regulation. But that 
depends upon individuals having a willingness to be taught and to adapt 
their ways. Unfortunately, there are those with dishonest tendencies who 
need firmer handling. 

  
 WARNING SIGNS 
 
24.5 

The Ministry should have appreciated that there were developing problems 
in the finance broking industry well before it did. Investigator Gary Wallace 
sent a minute to three superior officers dated 12 November 1996. 

  
 You have requested that I undertake the investigation of several 

finance broking matters. At the meeting of November 8, I expressed 
my concern and as requested I now formally document those 
concerns. 

  
 1. The Finance Broking Industry and the methodology adopted in 

the supplying of finance has been undergoing a major transformation 
for the past three to five years. In part this has been created by the 
deregulation of the banking system hence more players, increased 
cash reserves through superannuation, decreased outlets for secure 
investment and technology changing the face of the banking industry. 
To date, the transformation has not been completed and in the 
process there has been a wide spread departure from compliance with 
the Finance Brokers Control Act 1975. 

  
 2. Currently, 28 matters require investigation and 16 are more 

than six months old. The majority of the complaint files relate to 
alleged breaches of Section 26 unlicensed trading. I am sure that you 
are aware for the reasons that I have mentioned in point 1, that any 
investigation in respect to unlicensed trading will undoubtedly be met 
with severe obstruction and contested legally all the way. There is 
clearly more at stake than any other unlicensed activity under other 
legislation that this Ministry is responsible for. I am of the opinion 
that all Section 26 investigations will be deemed by Ministry 
standards as complex investigations. You have already acknowledged 
that in undertaking complex investigations dedicated staff are 
required with close legal support. 

  
 3. Given the age of some of these files and therefore the 

accessibility of evidence I am of the opinion that the resourcing of 
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finance broking investigations must be at least three competent 
investigators. I fear that if I commence to undertake these 
investigations any criticism will ultimately fall upon my shoulders. 

  
 
24.6 

Wallace was right as to all this, but his expressed concerns were given 
almost no attention. Unlike others in the Ministry, Wallace continued to push 
for action. In the end he was sidelined. 

  
 
24.7 

There was a marked increase in complaints against finance brokers in 1996. 
While a significant number of them related to unlicensed trading (22 out of 
51) the remaining 29 represented a 50% increase on the previous year, 
even without taking into account the fact that some of the previous year’s 
complaints also related to unlicensed trading. There was no apparent 
attempt to analyse or understand the reasons for this increase. The number 
of complaints remained high, even as the proportion relating to unlicensed 
trading fell away. So the trend was towards increased complaints to the 
Ministry from lender clients of finance brokers, with little by way of reaction. 
At no time was a proactive approach taken. I must, however, acknowledge 
that most of the complaints between 1996 and 1998 related to a distinctly 
small group of brokers, in particular Gamel Ward and Grubb. As to the 
latter, see Chapter 25. 

  
 COMPLAINTS AGAINST GAMEL WARD 
 
24.8 

The Ministry received 13 complaints relating to Gamel Ward between 1994 
and 1996. Several of them were investigated by Rod Higgins, and 
proceeded to a hearing before the FBSB, but not until January 1997. 

  
 
24.9 

Higgins started with the Ministry as a compliance officer in 1988, and is still 
there. Most of his work related to real estate agents, and some to 
settlement agents. He volunteered that finance broking “was an area which 
was neglected”. 

  
 In what way?---Well, in the limited number of inquiries that I did, the 

difficulty you have is that there's no booklet, or brochure, or 
document you can go to examine in relation to what are the 
standards of the industry, and there's certainly no precedent 
decisions of the board that you could rely on, unlike with real estate, 
for example, when there were adequate books on real estate practice 
and procedure, and there were quite a number of precedent decisions 
of the board to rely on to give you direction with your inquiries. 

  
 Which - - ?---None of those things existed in the finance broking 

area. 
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 Which made broking investigations that much harder?---Very difficult 

to get a - - to get a feel for what - - what you were required to - - to 
assess and what standard to apply to that industry. 

  
 Where did you look to for guidance, when you had a finance broking 

matter?---I think it was simply the guidance of the complaints officers 
themselves.  You'd speak with Mr Wallace, occasionally with Will 
Morgan, with the legal officer;  but that was about as far as you could 
go.  In some of my inquiries I went to the extent of going and talking 
to board members.  Tried to gain some experience and understanding 
from them, but that wasn't a great deal of help. 

  
 
24.10 

Higgins was asked how the work was prioritised: how did he know which 
files to do and in what order? 

  
 I think there was just a general understanding that you would try and 

roll the files over fairly consistently.  There was no magic to how that 
was achieved, given the number of files you had. 

  
 Did you try and achieve things in a certain timeframe?---Well, there's 

always pressure on you to - - to close files, to bring things to fruition, 
but there was no - - there was no system in place. 

  
 What was the pressure like in 1995?---Probably from 1993 and 1995, 

the pressure was about the same.  It was a tremendous workload, no 
relief, and no likelihood of any change to that situation. 

  
 
24.11 

The several Gamel Ward complaints that Higgins investigated involved 
similar issues. He viewed them as serious. 

  
 And in those circumstances, were these matters then given some 

priority?---No. 
  
 Do you know why?---Again, just that there was no resource. 
  
 
24.12 

In investigating the complaints, Higgins concluded ― whether rightly or 
wrongly ― that Gamel’s course of conduct was systematic in failing to act in 
the interests of his lenders. Legal assistance in relation to these complaints 
was obtained from the Crown Law Department. The matters came before 
the FBSB in January 1997. One matter was discontinued because clients did 
not  want to  give evidence. One resulted in  a $600 fine, plus a costs order. 
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 Two matters were dismissed because the Board, wrongly, decided they were 

outside time limitations laid down by statute. That resulted in an appeal to 
the District Court, which was successful, but of course took time. 

  
 
24.13 

One of those complaints had been made by J W Bowman, to whom the 
Ministry wrote on 30 March 1999. That letter, apart from brief introductory 
matters and a final paragraph by way of apology, appears on the next page. 

  
 
24.14 

A number of things must be said about that letter. The first is that it was 
written 18 months too late. While it correctly told Bowman he could pursue 
his own remedies, it is hardly surprising that having relied upon the Ministry 
for years and got nowhere, he simply gave up (see 26.23-24 below). 
Bowman was badly let down. 

  
 
24.15 

Secondly, there was no real investigation as to whether Bowman was a 
client of Gamel Ward, within the meaning of the code of conduct. In my 
view he almost certainly was. Most brokers who gave evidence before the 
Commission said unequivocally that the lenders were their clients. No 
attempt was made to obtain further information from Bowman. The matter 
was just written off. 

  
 
24.16 

Thirdly, the problem was one which had been internally created. It 
depended on the wording of the code of conduct, which could of course have 
been changed. A solicitor with the Ministry recommended amendment to the 
code in February 1998. Bowman was told that the code was to be changed, 
but that did not happen. The situation continued. 

  
 
24.17 

The fourth point to be made concerning the letter to Bowman is that the 
reference to ASIC and the statute which had been introduced ― in fact 
called the Managed Investments Act ― was an accurate forecast of what 
was about to happen. The Federal authorities moved in and took effective 
action where their State counterparts had signally failed to do so. The 
handling of these complaints, and the Bowman complaint in particular, by 
the State regulatory authorities was clearly inadequate. 

  
 
24.18 

A second and larger group of Gamel Ward-related complaints was 
investigated by Gary Wallace. By October 1997 all evidence had been 
obtained and the files were referred to a legal officer. He advised, with 
respect to a different complaint, that the matter could not proceed because 
the  client  relationship  did  not  subsist. The first  letter to any complainant 
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 expressing that view seems to have been sent on 12 February 1998. That 

letter then became a template which was used as the basis for a whole 
series of letters sent to complainants against Gamel Ward, and others. 
Investigators such as Wallace took this poorly, but they had no option other 
than to act on the legal advice they received. 

  
 
24.19 

That legal advice requires a word of explanation. It related to clause 7 of the 
code of conduct, which read as follows: 

  
 Brokers shall take all reasonable precautions to protect their clients 

against fraud, misrepresentation and other unethical practice and to 
ascertain and communicate to them all available relevant facts 
relating to a property offered as security to a lender. 

  
 
 

According to the legal advice, if lenders were not clients of brokers then 
clause 7 had nothing to do with them. The evidence before the Commission 
showed that lenders looked upon themselves as clients of brokers, and 
looked to the brokers to protect their interests. In my view they were right 
to have those expectations. 

  
 
24.20 

What I am about to say is taken from the closing submissions by counsel 
assisting, with which I agree. The application of this legal view to the Gamel 
Ward matters was without proper regard to the individual facts of each 
case. Compliance officers such as Willers took the simplistic view that the 
issue of who was the client could be determined by the question of who first 
approached the broker and who paid the brokerage. No attempt was made 
to investigate the views, in that respect, of either brokers or lenders. Nor 
was any thought given to addressing the alleged improper conduct except 
on the basis that it was a breach of the code of conduct. Questions 
regarding the “client” issue served only to obscure the real substance of the 
complaints. 

  
 
24.21 

It is clear to me that a formulaic approach was adopted, and a number of 
old and potentially embarrassing complaints were thus disposed of. Some 
complaints were not proceeded with even where the borrower was the 
complainant. Indeed in a couple of matters there were complaints by both 
borrower and lender. It must be the case that one or the other of them was 
the broker’s client ― perhaps they both were ― but nonetheless the 
complaints were written off, and not pursued to a hearing. 

  
 
24.22 

The way in which the State regulatory authorities dealt with these additional 
Gamel Ward complaints was inadequate. And that manner of dealing may 
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be taken to be reasonably representative of the work that was done in 
relation to finance broking matters over several years, notwithstanding that 
the trend in the number of complaints was upwards. As is now known, that 
reflected a generally worsening position in the industry. 

  
 
24.23 

No findings have been made against Gamel Ward by this Commission. 
Whether or not they misconducted themselves has not been inquired into or 
reported upon. Nothing adverse is said against them. What the Commission 
has investigated is whether the handling of complains was adequate, and it 
happened to be convenient to do that by examining the 13 complaints 
against Gamel Ward. 

  
 A FINAL WORD 
 
24.24 

The Commission investigated, and heard evidence concerning, the handling 
of complaints other than those dealt with in this and the next chapter. The 
general picture that emerged was very similar, and it is not necessary to 
detail these matters. A fair general conclusion is that the conduct of the 
Ministry and the FBSB in relation to supervision of the finance broking 
industry, and discipline of brokers, was inadequate. Why was that? 

  
 
24.25 

In a discussion paper the Commission put out in September, it was 
postulated that the regulatory bodies may have been captured by those 
they were meant to regulate. Examples of such regulatory capture have 
been well documented in other industries, both within and outside Australia. 
However, at the end of the day, that does not seem to be the correct 
conclusion. 

  
 
24.26 

It is said that for every complex problem there is a simple solution, and it is 
always wrong. So it is here. A range of factors contributed to a very poor 
outcome. Some of them have been documented already by the Gunning 
Inquiry. 

  
 
24.27 

There was a very poor line of demarcation between the Ministry and the 
FBSB. It seems nobody thought to document who should be doing what. 
Linked to that was the separation of functions between investigation and 
adjudication. That left the FBSB ― which was, according to its title, a 
“Supervisory” body ― without the capacity to adopt a strategic approach. 
Indeed neither Ministry nor Board ever took an adequate overview of the 
situation. 

  
 
24.28 

Resources were inadequate. Further, they were not intelligently deployed. 
  
 
24.29 

Within the Ministry investigators and their work were not held in high 
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regard. They were fairly low in the pecking order, as against policy officers 
and the work they did. As a general proposition it is undesirable that those 
who make the rules ― which includes, but is not limited to, policy people ― 
and those who enforce them should work in a single body. Of course that 
separation can be difficult to achieve in a relatively small entity. 

  
 
24.30 

It is also clear that, perhaps as a result of the various factors already 
mentioned, the approach taken was very much lacking in vigour. To repeat 
a point made earlier, one can hope for successful self-regulation coupled 
with industry education if, but only if, the prevailing ethos tends towards 
compliance. In a significant sector of the finance broking industry, during 
the second half of the last decade, that was clearly not the case. Some 
brokers were breaking the rules with alacrity, and the Ministry and the FBSB 
were not up to the job of controlling them. 
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CHAPTER 25 
 

AUDIT FAILURES 
 

 
25.1 

The Finance Brokers Control Act 1975 contains provisions for audit of the 
trust accounts that finance brokers have to keep. Due to a combination of 
failures on the part of auditors, and inadequate responses by the Ministry 
and the FBSB to audits and to complaints concerning trust accounts, the 
statutory purpose ― to protect the public by ensuring that trust monies are 
used only as directed ― was not achieved. 

  
 STATUTE AND INADEQUACIES 
 
25.2 

The Act requires that finance brokers keep a trust account at a bank, and 
that the trust account be audited annually; audits may be carried out more 
frequently if the FBSB so requires, and these are termed ‘special audits’. 

  
 
25.3 

The Act does not impose an obligation upon the bank (at which a trust 
account is kept) to notify the FBSB of any irregularities in relation to such an 
account. Provisions such as this are found in other State Acts, for example 
those relating to trust accounts kept by real estate agents. Such a provision, 
had there been one, might have led to better outcomes, particularly in 
relation to the Grubb trust account kept by the St George Bank (see 14.66 – 
14.68). 

  
 BLACKBURNE AND DIXON 
 
25.4 

An examination in respect of the liquidation of Amelia Developments Pty 
Ltd, a Casella company, had been transcribed, and the transcript provided 
to the FBSB. The matter was considered promptly at the Board’s meeting on 
12 July 1995. The minutes show that the transcript implicated Blackburne 
and Dixon Pty Ltd “in financial dealings, particularly in relation to 
unauthorised draw downs and inflated property valuations”. The Board 
decided that a special audit of the Blackburne and Dixon trust account 
should be carried out. That was done. The special audit report is dated 
29 December 1995. A statutory inquiry was conducted, but not until 
8 August 1996, and the decision was handed down on 8 January 1997. 
Hence it took a little over 12 months, from the time of the special audit 
report, for the matter to be concluded. This was an excessive period, 
particularly bearing in mind the seriousness of the allegations, namely 
misuse of trust funds. There had also been a qualified audit report, 
revealing misuse of trust funds by Blackburne and Dixon, in March 1996. 

  
 
25.5 

To make the matter worse, the following occurred at the meeting of 
8 January 1997, according to the minutes: 
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 Following the Inquiry discussion on whether the Board release a 

media statement took place, this was opposed to by member Brunton 
in view of the likelihood of an appeal to the District court taking place. 
The Board did however suggest an article could appear in the next 
Finance Brokers Newsletter reminding Brokers on the requirements to 
ensure that they observe the terms of the particulars of the loan 
application and ensure that funds are withdrawn and disbursed 
strictly in accordance with any requirements of the Act. 

  
 The Chairman had concerns at the delays that the Inquiry had in 

finally concluding and assured the Board that future enquiries would 
not be delayed to such an extent as has been experienced by this 
Inquiry. 

  
 
25.6 

The Chairman’s concerns were of course justified. The Board’s decision not 
to publicise the result was unjustified. Blackburne and Dixon had been fined 
$500 ― half the available maximum under the Act, which available 
maximum was far too low ― and ordered to pay costs of $5,500. The 
breach related to withdrawal of trust monies contrary to the Act, and 
payment of them to persons not lawfully entitled to those monies, in breach 
of s48(3). That was a serious matter, and it should have been publicised. 
The FBSB was more concerned about conceivable embarrassment to itself 
than about the public interest. Surely actual and potential clients of 
Blackburne and Dixon should have been given the opportunity to learn 
about the firm’s misconduct in relation to trust monies. 

  
 
25.7 

The decision just referred to was made on 8 January 1997. In the course of 
the hearing the FBSB was told of further instances of trust fund misuse by 
Blackburne and Dixon. Yet the Board renewed Blackburne and Dixon’s 
business certificate a little over a month later, on 12 February 1997, without 
imposing any conditions. By s34(2) of the Finance Brokers Control Act it had 
the power to renew a business certificate subject to such special conditions 
as it thought fit. It could and should have imposed a condition that put 
Blackburne and Dixon under special scrutiny in relation to trust account 
compliance, and it should have made manifestly clear that the licensee was 
under that scrutiny. Such a condition could have been formulated in various 
ways. 

  
 
25.8 

I come now to a complaint by Mrs Evans against Blackburne and Dixon. It 
was first referred to the Board on 14 May 1997, but only the fact of the 
complaint and not its substance was made known by the Ministry to the 
Board. The complaint had been made by letter, dated 7 October 1996, and 
it was not finally disposed of until May 1998, which was an unduly long 
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period. The FBSB accepted an undertaking from O’Brien of Blackburne and 
Dixon to comply with the Act, which was an inadequate response to a 
complaint which contended misrepresentation amongst other things. 

  
 
25.9 

In March 1998 the Ministry received a qualified audit report on the annual 
Blackburne and Dixon trust account audit, specifically that performed for the 
previous year (to 31 December 1997). The Board was not informed, and 
nothing happened. This was an appalling oversight, for which the Ministry 
bears sole responsibility. 

  
 
25.10 

Yet another qualified audit report was received in March 1999, in respect of 
the year ending 31 December 1998. Despite this, and despite the entire 
history already related, the Board renewed the business certificate of 
Blackburne and Dixon on 1 April 1999 for three years, without imposing any 
conditions. Further, at its meeting of 14 April 1999, the Board simply 
accepted a statement by Mrs Blackburne that matters referred to in the 
most recent qualified audit report had been addressed. 

  
 
25.11 

The performance of functions by the State regulatory authorities in relation 
to complaints and audits concerning Blackburne and Dixon was, in all of the 
circumstances, inadequate. 

  
 GRAEME GRUBB FINANCE BROKER 
 
25.12 

Graeme Grubb was deeply involved in the Karri Oak Vineyard and Ord River 
Sandalwood projects (see Chapters 14 and 15). His modus operandi was to 
use the money of his clients, which was sitting in his trust account, as he 
saw fit ― sometimes with their authority, but often not. He has been sent to 
prison for ten years for this conduct, which the law calls stealing. Of course 
it was not known to the State regulatory authorities that he was behaving in 
this fashion. Should they have found out sooner, and done more than they 
did, concerning this recalcitrant? 

  
 
25.13 

There were a number of complaints addressed to the FBSB in relation to 
Grubb during the period from late 1996 to October 1998. The complaints 
variously related to the non-payment of interest by this broker, his failure to 
register mortgages, unpaid amounts by way of principal, inaccurate 
statements of account, failures to reply to correspondence or to return 
phone calls, unavailability or unwillingness of Grubb and his staff to answer 
queries, the proffering of lame excuses for inaction, and rudeness. 

  
 
25.14 

The complaints were resolved by Ministry staff. This was done by leaning on 
Grubb or his staff to pay out complainants. Often this resolved the 
immediate difficulty, but that was done at the expense of others. Grubb was 
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robbing Peter to pay Paul. In a number of instances complainants made 
clear  that,  although  they  had  been paid out, they were not satisfied and 
wanted something more done. That rarely, if ever, happened. I provide but 
one example. 

  
 
25.15 

John Durbin complained by letter, addressed to the Ministry and dated 
9 March 1998, that a mortgage had not been registered and that monies 
due had not been paid. Jack Willers, a Ministry investigator, contacted 
Grubb’s office and received an explanation of sorts. On 6 April he spoke to 
Durbin who said he had received his money back and (according to a file 
note made by Willers) “no longer required any assistance. Mr Durbin stated 
that he would send a letter to the Ministry to this effect”. That did not 
happen, and on 15 April Willers wrote to Durbin. Part of his letter read: 

  
 On April 6th, 1998 you were contacted per telephone by myself and 

stated that you had received a full reimbursement of your investment 
and you no longer required further assistance. You stated that you 
would forward a letter to the Ministry to this effect. Would you please 
do this as your letter is required for recording with the file on this 
matter. 

  
 As you have stated that you no longer require further assistance in 

this matter no further inquiry will be concluded. 
  
 
25.16 

On 17 April Durbin wrote to the Ministry, confirming he had received his 
capital in full, and expressing regret that the Ministry was “not in a position 
to assist in ensuring that interest due is paid”. Durbin then said: 

  
 I consider that G.Grubb has not conformed with the Code of Conduct 

of his Profession and that he should be censured. He or his office 
certainly acted unprofessionally in not registering the 1st Mortgage for 
a period of 15 months. 

  
 
 

Nothing more happened. Files were closed in similar manner many times. 
And all the time the position was deteriorating. 

  
 
25.17 

The Ministry knew that Grubb had been a problem earlier on. Gary Wallace 
prepared a memorandum as early as 20 October 1987. It referred to 48 
formal complaints received against Grubb in a period of less than four years. 
The Wallace memorandum said that there appeared “to be no underlying 
theme to the complaints, however a general recalcitrance can be observed”. 
Details were then given of 17 current complaints, and about as many again 
were noted but not summarised.  
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25.18 

Further, in 1993 Grubb had been severely reprimanded and ordered to pay 
costs of $690 in relation to trust account irregularities. 

  
 
25.19 

On 15 October 1998 Willers provided a memorandum to the FBSB. It 
advised that 19 complaints had been received in the period since 
7 November 1997, and then proceeded to list 21 matters. Most of them 
were categorised as “investment dispute”, “interest dispute”, or “interest 
and principal dispute”, whereas in fact the majority raised other matters of 
concern. The memorandum by Willers did not state the nature of the 
complaints accurately or adequately. It was also written much later than it 
should have been. Proper analysis of the number and range of the 
complaints would have led to the provisional conclusion, months before this, 
that Grubb’s finance broking business ― at least in the way it was 
conducted ― was spinning out of control.  

  
 
25.20 

The Board acted reasonably promptly. At its November meeting it resolved 
that a special audit be conducted of the Grubb trust account. That resolution 
should have been implemented immediately. Instead it became rolled up 
with the annual audit, which meant that the regular Grubb auditor would do 
the work, and that the audit results were unlikely to be known until late in 
March 1999. The Secretary of the FBSB did write to the regular auditor 
directing that certain particular work be done. However, the response 
generally was inadequate. The Board should have insisted upon an 
immediate and independent special audit. 

  
 
25.21 

The Board also required Grubb to appear before it. That happened at the 
meeting of the Board on 10 February 1999. What follows is taken from the 
minutes: 

  
 The Board requested Mr Grubb’s attendance at the meeting in order 

that it discuss its concerns with the large number of complaints 
received since November 1997, in the hope Mr Grubb could tell them 
what steps he had taken to reduce the number of complaints. 

  
 Mr Grubb attended and spoke of his embarrassment about the 

complaints received by the Ministry. He said to remedy the large 
number of complaints he had put on extra staff to use the computer 
and attend to client queries one new employee. 

  
 Ms Patricia Kritas the new mortgage Administration Manager was 

responsible for all interest payments and statements for their 
mortgage clients and accounting queries. Mr Grubb told the Board he 
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would be responsible for all other investment queries and return 
phone calls, this information had been conveyed by circular letter to 
every investor client towards the end of January 1999. 

  
 Mr Grubb also told of his return to the use of the keyboard and was 

learning to use the system himself. He spoke of counselling he had 
received and his health problem, Mr Grubb said with correct 
medication, it should enable him to manage his business properly. 
The Board questioned aspects of his business and what would happen 
in the event of illness. Mr Grubb said his son Mr Bruce Grubb from 
Grubb Legal has assisted in the preparation and lodgement of security 
documentation with DOLA and referred to a “separation of powers” 
which he has in place. Mr Grubb indicated his son Bruce Grubb will 
come into the business gradually but he himself is hopeful of 
remaining in the business for many years to come. 

  
 The Board pointed to areas of concern were the lack of attention to 

detail, failure to return telephone calls with clients and general 
mismanagement of the office. It was pointed out to Mr Grubb by 
members of the Board if every broker was in positions such as he is 
currently in the Ministry would be overrun by complaints. Mr Grubb 
told of his personally being responsible in returning telephone calls 
and attending to clients queries. 

  
 Member John Bell pointed out to Mr Grubb the Mortgage Industry 

Association were concerned at the number of complaints it had 
received – such as attending without an appointment. 

  
 The Chairman told Mr Grubb it is apparent to the Board he does not 

know the “nuts and bolts” in running a business and in managing an 
office and the last they want is an Inquiry before them. 

  
 This last bit makes pitiful reading. The Board should have wanted an 

inquiry, and held one much earlier. 
  
 
25.22 

Grubb’s business ceased shortly afterwards. ASIC obtained an enforceable 
undertaking in May that he close up shop. A liquidator was appointed in 
June. The Federal authorities did what the State authorities had failed to do. 
The response of the latter to the questions (and problems) raised by the 
Grubb complaints and audits was inadequate. 

  
 GLOBAL FINANCE 
 
25.23 

Much has been said already about this finance broking firm and its trust 
account (see Chapter 17 especially 17.39-17.66). John Margaria misused his 
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trust account, and his auditors performed inadequately in purported 
discharge of their functions. What follows deals with the response of the 
Ministry and the FBSB. 

  
 
25.24 

With respect to each of the years 1995, 1996 and 1997 Marsden Partners 
gave a qualified audit report. The qualification related to interest, the issue 
being whether Margaria was “skimming” monies belonging to lender clients. 
No definitive action was taken on this issue until February 1999. That is 
lamentably slow. The FBSB was aware of the qualifications to the audit 
report from at least 12 February 1997, when it recommended that the 
matter be investigated. And yet apparently, after making that 
recommendation it did not press for resolution, which came only after two 
whole years. The response of the Ministry and the Board in relation to this 
issue was inadequate. Slight consolation can be derived from the fact that 
clients of Global Finance seemed generally to acquiesce in the practice that 
gave rise to the audit qualifications. Nonetheless, any qualification of a trust 
account audit is important and demands action. It is simply not good 
enough that it took the Ministry three years, and the FBSB two years, from 
the times when they respectively became aware of the problem until it was 
resolved. 

  
 
25.25 

All the time there was a more important issue, that of overdrawn trust 
account ledgers. This first appeared at the end of March 1996, in relation to 
the audit to 31 December 1995. The report contained no qualification, but a 
statement of funds that was annexed to it clearly showed that one of the 
trust ledgers was in debit. That was information available to the Ministry, 
and also to the FBSB through its Deputy Registrar, Mr Bull, who received 
and scrutinised trust audit reports. 

  
 
25.26 

Nothing was done. Not surprisingly, the situation deteriorated. The 
statement of funds held in the Global Finance trust account as at 31 
December 1996, received by Bull as an annexure to the Marsden Partners 
audit report dated 21 March 1997, showed four trust account ledgers that 
were in debit, the total amount involved being over $22,000. 

  
 
25.27 

On 13 March 1998 Gilbert of Marsden Partners sent a fax to the Ministry, 
marked to the attention of the Secretary, Finance Brokers Supervisory 
Board. It referred to the Global Finance trust account audit for the year to 
31 December 1997, and having raised yet again the question of interest, it 
said: 

  
 We would also appreciate your comments in relation to overdrawn 

client ledger cards in the trust account is there any specific regulation 
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concerning the matter? 
  
 As finalisation of our audit is now urgent, please provide us with some 

direction as to the Boards position on the above matters. 
  
 That should have rung alarm bells. Nothing was done. 
  
 
25.28 

Roger Nicholas of Marsden Partners says that he had more than one 
discussion with Bull on this issue. Bull acknowledges that there was one, 
perhaps more. The two men disagree as to how far their discussions took 
the matter, but there is common ground in that what was discussed was 
“the issue of overdrawn balances in trust accounts”: that is taken from 
Bull’s statement to the Gunning Inquiry dated 4 August 2000. He could not 
give evidence because of his poor health. 

  
 
25.29 

Finally there is a file note prepared by Colin Merrey dated 25 January 1999. 
He was from Marsden Partners, and the note related to the trust account 
audit to 31 December 1998. It described a discussion Merrey had with Jack 
Willers of the Ministry. Part of it read: 

  
 Jack asked if we had any other concerns. I advised that there were 

debit balances on Trust Ledger but that this did not really concern us 
from an audit point of view as their was sufficient money belonging to 
Global (the company/broker) in the account to more than cover the 
debit balances. I said there wasn’t a problem because this is an 
accepted industry practice. Jack agreed with me that he did not see a 
problem in this either. 

  
 
25.30 

It must be conceded that Marsden Partners did not qualify their trust audit 
reports in so far as the overdrawn client ledgers were concerned. However, 
both the Ministry and the FBSB through its Deputy Registrar knew or should 
have known that there was a problem of potentially grave proportions. 
Nothing effective was done. The response of the State regulatory authorities 
to the concerns raised by the Global Finance trust audits for the three years 
from and including that ending 31 December 1995 was inadequate. 
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CHAPTER 26 
 

WHAT SHOULD BE DONE 
 

 
26.1 

This Chapter contains one main recommendation: that the Finance Brokers 
Control Act 1975 should be repealed. That would see the end of the system 
for licensing of finance brokers, and also the end of the Finance Brokers 
Supervisory Board. Reasons are given, but in the end they come down to 
three. The performance of functions by the State regulatory authorities has 
been poor. There is almost nothing left of the problem area, namely, private 
lending on a contributory basis for development purposes. And what is left 
is adequately covered by the relatively new Federal regulatory regime. 
Something is also said about the Land Valuers Licensing Board, which must 
be retained. 

  
 THE PURPOSE OF LICENSING 
 
26.2 

All sorts of licensing and registration systems abound in Australian society. 
Many have been done away with. (When I was a child bicycles had to be 
registered, but that control ceased long ago.) All of them have attendant 
cost, and should be retained only if, and to the extent that, they serve to 
benefit the public. 

  
 
26.3 

The type of licensing or registration system which matters for present 
purposes is that which relates to occupational groups. Doctors cannot 
practise unless they are registered medical practitioners. So it is with 
dentists, lawyers, valuers, and finance brokers. But that is not the case with 
respect to other occupational groups, such as accountants. 

  
 
26.4 

The purpose of that sort of licensing system is to protect the public. The 
rationale is that the skills being exercised are of a special nature, and if the 
work is not carried out with the necessary degree of skill, then real harm 
will flow. That seems true enough with respect to doctors, dentists, lawyers 
and land valuers. 

  
 
26.5 

An important consequence flows from any such licensing system, which is 
that those who are licensed enjoy a monopoly, conferred by the State. 
Finance brokers cannot act as such unless they hold the necessary licence, 
and they must also hold a business certificate which is renewed from time 
to time on payment of a fee. As it is an offence for any person not licensed 
to act as a finance broker, the licence is something of value. A question 
which arises is whether finance brokers as a group need, and deserve, to 
retain this monopoly position. 

  



Page 370  Chapter 26 – What Should Be Done 

 
 NEED LICENSING CONTINUE? 
 
26.6 

Some in the finance broking industry take the view that State regulation 
should be done away with, while others urged the contrary view. 

  
 
26.7 

Barry Barr is the immediate past president of the WA Branch of the 
Mortgage Industry Association of Australia (MIAA), which is a national body. 
It absorbed the former Institute of Finance Brokers, to which the great 
majority of licence brokers had over the years belonged. The Association, in 
a submission, and Barr, in evidence, urged that the Finance Brokers Control 
Act should be repealed. What follows is taken from the submission. 

  
 The government of Western Australia, given its obligations to review 

legislative restriction on competition, cannot support or justify the 
continuance of the Finance Brokers Control Act in its present form, 
even if it was amended to bring it more in line with current industry 
practices. 

  
 
26.8 

The effect of Barr’s evidence was that control of private mortgage lenders 
by ASIC, and a combination of the Association’s code of practice, dispute 
resolution procedures and industry Ombudsman scheme, provided adequate 
protection. Barr said that “there are very few commercial brokers left; and, 
after all, those same commercial brokers are dealing with institutions who 
are well able to look after themselves. So, we fail to see the relevance of 
this particular Act”. 

  
 
26.9 

Ray Weir is an experienced finance broker. He was for some time a member 
of the Finance Brokers Supervisory Board. Weir appeared to give evidence 
both personally and as a representative of the Finance Brokers and 
Mortgage Originators Association. It was set up after the Institute of 
Finance Brokers became absorbed in the MIAA. Weir said: 

  
 There were a number of members of the old institute who didn’t like 

the way the MIAA was trying to embrace total deregulation of the 
industry, and to repeal the Act. 

  
 
26.10 

I asked him why there was a need for regulation under the State Act. 
  
 Well, one of my recommendations is that - - that the - - that the 

government no longer be responsible for the private mortgage 
market, because ASIC have taken it upon themselves. 

  
 So why do we need an Act at all?---To regulate the remainder of the 

market, which does regulate, by default, mortgage originators, 
because the industry wishes to retain some form of regulation to 
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maintain standards, and to perhaps avoid problems in the future and 
bringing disrepute upon the industry of mortgage originators and 
general commercial finance brokers. 

  
 
26.11 

Weir later agreed that some lenders, in what he called the private mortgage 
market, require protection. 

  
 Your proposal is that they should be looked after by the federal 

authorities and maybe that scheme requires some degree of re-
jigging perhaps?---Well, I also think ASIC have better trained staff, 
more powerful legislation, to be able to deal with these issues.  The 
state legislation has never been adequate and the state governments 
of over 20 years have never been capable of addressing that position.  
So I don't believe the state government is competent enough to 
continue regulation and I think that's fairly obvious to everyone. 

  
 
26.12 

Nonetheless Weir remained of the view that the Act should be retained. 
That is unsurprising, as the body he spoke for was set up in opposition to 
those who want to see the Act repealed. According to Weir his body has 
about 55 members. The MIAA, which advocates repeal, is a larger body and 
represents a broader range of interests. 

  
 
26.13 

The question was also raised with Peter Jooste QC, who was appointed 
Chairman of the Finance Brokers Supervisory Board in the aftermath of the 
Gunning Committee Report. I asked him: 

  
 …if the lending from private sources has shrunk enormously and if 

much of that comes under the federal regime in any event, which is 
the evidence that I received yesterday - - ?---Yes. 

  
 - - the question of course arises, "Why have a board?  Why have a 

state regulatory regime?"  Would you care to address that question?-
--In general terms my comments would be "It's early days".  Parties 
usually structure their affairs to achieve their view of cost efficiency.  
There may well be structures that are not exactly - - or covered by 
the federal legislation.  So to that extent, together with one-on-one, 
as it were - I've heard the term "cottage industry" - it would be 
totally outside, on my understanding of the federal legislation, 
because it has one touchstone, namely that there must be at least 
two parties contributing in order to fall within the definition of a 
managed  investment  scheme - - -And  that  can, of  course, extend 
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 beyond, but there must be that initial two or there must be the 

promotion of that type of scheme.  But there would then only be a 
necessity for an economic rise in the cottage industry and for 
mortgage origination. 

  
 Yes.  All right.  Well, I note that response and I suppose the position 

of the board is, as long as there's an Act and as long as you have the 
statutory responsibilities, it will be discharged?---Yes, sir. 

  
 
26.14 

In his closing submissions, acting on the Board’s instructions, counsel for 
the FBSB adopted a neutral position as to whether it should cease to exist. 

  
 POOR REGULATION AND ITS CONSEQUENCES 
 
26.15 

As is apparent from the last four chapters, the job done by the State 
regulatory authorities, responsible for the finance broking industry, was 
poor. That is more true of the Ministry than it is of the Finance Brokers 
Supervisory Board, but the public do not much care about allocation of 
blame. Indeed complainants fairly consistently dealt with these two bodies 
as if they were indistinguishable.  

  
 
26.16 

Actions have consequences. So does inaction. It is quite clear that the 
brokers who broke the rules got away with it. None of them was ever put 
out of business, or suspended, or treated with appropriate firmness. Grubb, 
and Global Finance, and Blackburne and Dixon were each the subject of 
justified complaints which led to nothing, or nothing much, being done. 

  
 
26.17 

What has just been said needs to be coupled with the fact that in the period 
of two years or so to about the end of 1998 the finance broking industry 
was expanding exponentially. Everybody was busy, and getting busier. With 
some brokers that led to a lessening of internal controls, just at the time 
when they should have been strengthened.  

  
 
26.18 

Some were breaking the rules, and getting away with it. In the rather 
unlikely event that the Ministry did investigate a complaint, the worst a 
broker could expect to happen was a warning, or the bother of an additional 
trust account audit, or a $500 fine. And in a small industry, people find out 
what is happening, or not happening, to others. Firm, prompt discipline will 
incline the person dealt with not to act in like manner again. It will also tend 
to discourage others from following suit. That is what criminologists call the 
principle of general deterrence. In relation to the finance broking industry, 
one sees the consequences of non-deterrence. 

  
 
26.19 

It is said that when the cat is away, the mice will play. In this case, the cats 
were slumbering, and the mice played havoc. 
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 DO AWAY WITH THE FINANCE BROKERS BOARD 
 
26.20 

The Commission recommends that the Finance Brokers Control Act be 
repealed. That should be done as soon as is practicable. It will of course 
mean the end of the Finance Brokers Supervisory Board. 

  
 
26.21 

The licensing system generally, and the Board in particular, were there to 
protect the public. That did not happen. The system may, on balance, have 
done more harm than good. There are many trusting souls who put in  
complaints, and then sat back expecting alleviation of their situation. Had 
there been no Board, people such as this might well have taken action for 
themselves earlier, and more effectively. They could hardly have done 
worse for themselves than the Ministry (as investigator) and the Board (as 
supervisor and adjudicator) did for them. 

  
 
26.22 

I provide two examples. The first relates to Vern Beckett, who made a 
complaint against O’Connor (see 23.11 above) and heard little and late 
about its handling. So far as Beckett could recall, he was never advised of 
the final outcome. “I mean, I may have got another letter but I just can’t 
remember it. I’d lost a fair bit of interest in the whole thing by - - by this 
stage…”, which was more than four years after his complaint. He said he 
was “disgusted with the licensing board” and “wouldn’t be bothered making 
another complaint. I mean, it took about 5 years and I got nothing out of it 
anyway”. 

  
 
26.23 

The second example relates to James Bowman, who made two complaints 
about Gamel Ward to the Ministry in 1994 concerning superannuation 
monies he had lost. His complaints did not come before the FBSB until 
1997. He did not really know why it took so long, and said, “…I won’t go 
through all the detail now of the number of calls I’ve made over these years 
pursuing it…” and then: “Had, you know, I known the final result of it, I 
probably would have taken legal action at that time. But I was encouraged 
just to leave it with the board”. Then the complaint was dismissed, because 
it was thought to be beyond a statutory limitation period. That required an 
appeal to the District Court, which set aside the decision. Ultimately, 
according to a file note made by the Board Registrar, Bowman rang and the 
matter was discussed. 

  
 He admitted that he is too old to pursue the matter legally. He added 

that this was the first time someone had explained the full situation 
and thanked me for my call. 

  
 
 

The word ‘admitted’ is deplorably inappropriate. 
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26.24 

All of the problems arose in relation to loans utilising private funds, which 
were pooled. That area of activity hardly exists now. There seem to be two 
operators in the field. Business being written in this field is perhaps 5% of 
what it was three long years ago. 

  
 
26.25 

The couple of finance brokers who do work in this field are regulated by the 
Federal system. It may not be perfect, but the Federal authorities made a 
large contribution to fixing up a dreadful mess. Their performance stands in 
marked contrast to that of the State bodies. 

  
 
26.26 

As has been pointed out (see 26.5 above) a licensing system does not just 
give rise to disciplinary control. It also creates a group monopoly. If 
licensing and disciplinary control do not work to the benefit of the public ― 
very clearly the situation here ― then the monopoly cannot possibly be 
justified. And finance brokers may not in any event be essential to the 
effective running of our social system. They are not needed to the extent 
doctors are, to take but one example. 

  
 RETAIN THE VALUERS BOARD 
 
26.27 

Valuers perform a necessary social role. They must be, and are, trained. It 
would be a bad thing if anybody, irrespective of skill or character, could 
adopt the title and carry out the functions of a land valuer. 

  
 
26.28 

It follows that land valuers should be licensed, as happens presently under 
the Land Valuers Licensing Act 1978. That Act should be retained, along 
with the Land Valuers Licensing Board. Some suggestions concerning the 
valuation industry are contained in Chapter 23. 
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APPENDIX 1 
 

LIST OF WITNESSES 
 

NAME SEGMENT TRANSCRIPT 
   
Anderson, Timothy David Westonbirt Park 409-498 
Avery, Edward Alan Karri Oak & Ord River 5516-5562 
Aw-Yong, Dr Brian Kiat Stock Road 2961-2991 
Backshall, Donald Thomas Karri Oak & Ord River 5115-5137 
Baker, Arthur Edward Karri Oak & Ord River 6058-6098 
Barr, Barry William State Regulations 8603-8622 
Beckett, Vernon Robert State Regulations 7750-7760 
Bell, John Bevilacqua Bubbling Billy 7098-7134 
 State Regulations 8230-8271 
  8515-8536 
Bianchi, Domenico Celesto Coolbellup 3784-3809 
Blackburne, Kaye Christine Stock Road 3590-3637 
Boccamazzo, Pietro State Regulations 8536-8552 
Bocso, Roland John Charles Karri Oak & Ord River 5967-6040 
Boog, Charles Edward Margaret River 1237-1258 
  1311-1402 
  1449-1469 
Bowman, James Walton State Regulations 8405-8412 
Broadley, Evelyn Diane State Regulations 8040-8073 
Brown, Andrew William Margaret River 1209-1230 
Brown, Gerald J Westonbirt Park 498-531 
Brown, William Westonbirt Park 106-167 
Brunton, Edward William State Regulations 8272-8296 
Buchholz, Gary Phillip State Regulations 7873-7886 
  8135-8160 
Butler, Colin Phillip Karri Oak & Ord River 5875-5966 
Carlisle, Geoffrey Westonbirt Park 813-960 
Carroll, Joseph Neville Wellington Heights 7181-7188 
Casella, Dominic Wirilya 6547-6596 
 Wattle Gardens 6855-6894 
 Wellington Heights 7422-7434 
Castiglione, Robert State Regulations 8452-8486 
Clairs, Ian Pitt Westonbirt Park 1405-1448 
Clifton, Kimberley John Coolbellup 3811-3839 
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 Valencia 4042-4064 
Dafinkas, Konstantinos Trafalgar Road 6138-6147 
Davies, Anthony George Wirilya 6403-6417 
Deague, Kay Marie State Regulations 7519-7530 
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Deighan, Daniel Brian Valencia 3935-3951 
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Ennis, Stanley Roy Madison 4724-4731 
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Fermanis, Peter Margaret River 1565-1730 
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Ferris, Annette Stock Road 4189-4227 
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 Wellington Heights 7385-7422 
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 Wellington Heights 7361-7383 
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Franklin, Glen William Wellington Heights 7256-7272 
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Garmony, William John Madison 4733-4746 
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Gething, Michael John State Regulations 8732-8741 
Gilbert, Paul Gerard Wirilya 6417-6453 
Gomm, Robert Henry Wellington Heights 7345-7361 
Grasso, Antonia Stock Road 3204-3219 
Gregory, Dennis James Katanning 1997-2019 
Grzech, Mariusz Karri Oak & Ord River 5728-5748 
Grida, Carmello Phillip Dunsborough 2754-2786 
 Stock Road 3078-3126 
Grubb, Graeme Clifford Karri Oak & Ord River 5595-5715 
Guest, Brian Edward Karri Oak & Ord River 5264-5348 
Hagen, Gerald David Park View Estate 4668-4682 
Hamilton, Ian David Madison 4746-4765 
Harmer, Francis William Valencia 4452-4533 
Harsley, Mathew Victor Karri Oak & Ord River 5138-5150 
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Hill, Shane Douglas Wellington Heights 7166-7181 
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Holland, Edward Thomas Karri Oak & Ord River 5564-5594 
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Jooste, Peter Innes State Regulations 8642-8691 
Kennedy, Gregory James Dunsborough 3539-3590 
 Bubbling Billy 6961-7022 
King, Colin Maxwell Wirilya 6362-6403 
Lean, Graeme Trevor Katanning 2209-2227 
Lee-Steere, Herbert Timothy Wellington Heights 7227-7256 
Letts, Brian John Stock Road 2991-3027 
Levin, Raymond Stock Road 3070-3078 
Lim, Shee Yin Dunsborough 2530-2615 
Lynn, Andrew Ernest State Regulations 8161-8218 
Lyon, Ian William Karri Oak & Ord River 5151-5164 
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Martin, Murray Louis Madison 4765-4805 
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Martin, Neil Richard Wellington Heights 7189-7208 
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Middleton, Petrina Anne Stock Road 3126-3160 
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Mitchell, Clifford Wilbur Margaret River 1733-1977 
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Mitchell, Edward Harold Dunsborough 2749-2753 
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O’Connor, Ronald Graeme Cessnock Way 732-775 
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 Stock Road 3027-3060 
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Papotto, Samuel John Dunsborough 2429-2528 
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Pizzino, Alberto Margaret River 1470-1497 
Philpot, Raymond Ernest Bubbling Billy 6911-6921 
Rainey, Julie Debra Westonbirt Park 74-88 
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Riley, Sogna Karri Oak & Ord River 5825-5850 
Roach, Frank Courtney Westonbirt Park 621-631 
Robinson, Anthony William Westonbirt Park 533-617 
Robson, Robert Geoffrey Dunsborough 2388-2428 
Ronald, Victor Stock Road 2908-2920 
Ryder, Alfred Wirilya 6351-6359 
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Sadek, Nabil Michael Trafalgar Road 6186-6215 
Saleeba, Brian Kay Margaret River 1134-1158 
Sanford, Lindsay Charles Spencer Westonbirt Park 1259-1310 
Sapienza, Salvatore Coolbellup 3717-3734 
Scannell, Gwenyth Margaret Stock Road 2920-2929 
Scarff, Vickie Anne State Regulations 7619-7633 
  7704-7745 
Schatz, Robert Henry Karri Oak & Ord River 5470-5511 
Scherini, Julie Leigh Westonbirt Park 631-647 
Scudamore, Stephen John Karri Oak & Ord River 5852-5875 
Searle, Lynda Dorothy Park View Estate 4615-4643 
 Madison 4696-4722 
 State Regulations 7887-7904 
 State Regulations 8691-8706 
Seymour, Pamela Anne Bubbling Billy 6899-6911 
Simons, Reginald Wirilya 6336-6351 
Smith, Blake William Dunsborough 2789-2812 
Stubbs, Murray Robert State Regulations 7787-7806 
Summers, Brian Colin John Katanning 2304-2323 
Szostak, Stanislaus State Regulations 7604-7619 
Taylor, Geoffrey Alan Dunsborough 2735-2749 
Tilli, Joseph Madison 4810-4833 
Tilli, Peter Valencia 3951-4012 
 Madison 4835-4855 
Urquhart, John Moy State Regulations 7577-7604 
  8298-8328 
Vukman, Bradley Alex Karri Oak & Ord River 5421-5470 
Walker, Patrick John State Regulations 8707-8731 
Wallace, Gary James State Regulations 7531-7577 
  7927-8003 
  8434-8450 
Wallman, Kimberley Stewart Margaret River 1514-1518 
Ward, John Clarence Lester Cessnock Way 962-1015 
 Wellington Heights 7319-7330 
Weeks, Steven George Margaret River 1498-1514 
Weir, Raymond John State Regulations 8562-8602 
Wells, Gavin George State Regulations 7745-7750 
Whalan, Roger Cessnock Way 805-813 
Willers, Jack State Regulations 7821-7871 
  8005-8039 
  8075-8135 
Winchester, Ernest Edwin Karri Oak & Ord River 5164-5181 
Wood, Kim Joyce Trafalgar Road 6248-6287 
 Wattle Gardens 6840-6854 
Wright, David Margaret River 1158-1208 
Young, James Frederick Karri Oak & Ord River 5749-5823 
Zaknich, James Anthony State Regulations 8634-8642 
 



 

Appendix 2 – Charges Laid   Page 381  

APPENDIX 2 
 

CHARGES LAID 
(SEE REPORT AT 2.5 AND 2.7) 

 
A. BEFORE THE ROYAL COMMISSION WAS ESTABLISHED ON 11 JUNE 2001 
 
1. GRAEME CLIFFORD GRUBB 
 Arrested 4 August 1999, charged with 33 counts of stealing valued 

at $5,100,000. Charges relate to a representative sample of 
investors funds misappropriated from a trust account held at St 
George Bank. Sentenced to 10 years’ imprisonment. 

  
2-3 HERBERT ROSS FISHER AND GREGORY JAMES KENNEDY 
 Arrested 8 June 2000, charged with 20 counts each of fraud. 

Charges relate to alleged false representations made to investors to 
raise $2,300,000 for the purchase of the Peppermint Park Holiday 
Chalets, Busselton. Elected preliminary hearing and committed to 
trial in the District Court. 

  
4–5 JOHN GEOFFREY MARGARIA AND NABIL MICHEL SADEK 
 Arrested 15 June 2000, charged with 21 counts each of fraud and 

one count of attempted fraud. Charges relate to alleged false 
representations made to investors to raise $3.75 million to develop 
property at Wellington Street and Bronte Street East Perth by 
Newrose Holdings Pty Ltd. Elected preliminary hearing and 
committed to trial in the District Court. 

  
6-8 KENNETH FRANCIS O’BRIEN, JOHN BEVILACQUA BELL AND GREGORY 

JAMES KENNEDY 
 Arrested 21 June 2000. O’Brien and Kennedy charged with 57 

counts each of fraud and Bell charged with 9 counts of fraud. 
Charges relate to alleged false representations made to investors to 
raise $3.975 million to finance Kennedy’s involvement with the 
Vasse River Resort Motel, Busselton. Elected preliminary hearing. 
DPP offered no evidence against Bell (said to be not in the public 
interest to proceed further against him) and he was discharged. 
O’Brien and Kennedy were committed to trial in the District Court. 

  
9-10 GRAEME JOHN PERRY AND JOHN CLARENCE LESTER WARD 
 Arrested 23 June 2000. Perry charged with 8 counts of fraud and 

Ward with 1 count of fraud. Charges relate to alleged false 
representations made to investors to raise $445,000 for Rancher 
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Enterprises Pty Ltd to develop property at Onyx Road Armadale. 
Elected preliminary hearing and committed to trial in the District 
Court. 

  
11-13 KENNETH FRANCIS O’BRIEN, LAWRENCE PETER FERRIS AND JOHN 

CHARLES MANTON 
 Arrested 29 June 2000, each charged with 14 counts of fraud in 

relation to alleged false representations made to investors to raise 
$1 million for Elk Cove Pty Ltd to develop land at Geraldton. Hand-
up brief elected, committed to trial in the District Court. 

  
14-18 KENNETH FRANCIS O’BRIEN, CARMELO PHILLIP GRIDA, RONALD 

GRAEME O’CONNOR, JOSEPH TILLI AND PIETRO TILLI 
 Arrested 27 July 2000 and each charged with 15 counts of fraud in 

relation to alleged false representations made to investors to raise 
$720,000 for Pieros Corporation Pty Ltd over the Coolbellup 
Restaurant/Food hall. Elected preliminary hearing and committed to 
trial in the District Court. 

  
19 LEON KEITH JAMIESON 
 Arrested 5 April 2001, charged with 26 counts of stealing and 7 

counts of fraud. Charges relate to alleged misappropriation of 
investors’ funds for purposes other than directed, and alleged false 
representations made to induce investors to invest. Funds valued at 
$1.645 million. Committed to trial in the District Court. 

  
B. SINCE THE ROYAL COMMISSION WAS ESTABLISHED 
 
20 CHARLES EDWARD BOOG 
 Arrested 6 July 2001, charged with 4 counts of fraud. Charges relate 

to alleged false representations made to financial institutions in 
order to obtain finance in the sum of $2.04 million. Further charged 
on 16 August 2001 with 1 count of fraud in the sum of $1.48 million 
in relation to another bank loan. Elected preliminary hearing. 

  
21-23 PETER FERMANIS, CLIFFORD WILBUR MITCHELL AND CHARLES EDWARD 

BOOG 
 Arrested 24 July 2001, each charged with 42 counts of fraud. 

Charges relate to alleged false representations made to investors to 
obtain finance valued at $4.28 million for the purchase and 
redevelopment of the Margaret River Motel. Elected preliminary 
hearing. 
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24-26 KENNETH FRANCIS O’BRIEN, LAWRENCE PETER FERRIS AND JOHN 

CHARLES MANTON 
 Arrested 13 September 2001, each charged with 42 counts of fraud. 

Charges relate to alleged false representations made to investors to 
obtain finance of $2.72 million to fund the development of the Stock 
Road Markets. 

  
27-29 PETER FERMANIS, CLIFFORD WILBUR MITCHELL AND RONALD GRAEME 

O’CONNOR 
 Arrested 21 September 2001, each charged with 6 counts of fraud. 

Charges relate to alleged false representations made to investors to 
raise $992,000 for the purchase of the Katanning Hotel. 

  
30-31 SALVATORE (SAM) PAPOTTO AND SHEE YIN (RICHARD) LIM 
 Arrested 26 September 2001, each charged with 33 counts of fraud. 

Charges relate to alleged false representations to investors to raise 
$1.888 million in funds for the purchase of Gold Coast Holdings Pty 
Ltd, the only asset of which was half of the Dunsborough Resort 
Motel (24 strata-titled units). 

  
32 TERRY WILLIAM MAGEE 
 Arrested 5 October 2001, charged with 33 counts of fraud. Charges 

relate to alleged false representations to investors to raise $1.888 
million in funds for the purchase of Gold Coast Holdings Pty Ltd, the 
only asset of which was half of the Dunsborough Resort Motel (24 
strata-titled units). 

  
33-25 KENNETH FRANCIS O’BRIEN, LAWRENCE PETER FERRIS AND JOHN 

CHARLES MANTON 
 Arrested 23 November 2001. O’Brien charged with 4 counts of 

receiving a secret commission; Ferris charged with 3 counts and 
Manton with 1 count of giving a secret commission. Charges relate 
to the alleged payment of 4 secret commissions totalling $25,000 by 
Ferris or Manton to O’Brien. 

  
36 ROBERT HENRY GOMM 
 Arrested 30 November 2001, charged with 17 counts of fraud. 

Charges relate to alleged false representations to investors to raise 
a total of $495,000 in funds for the purchase of various Collie 
properties. 
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APPENDIX 3 
 

UNAUDITED FINANCIAL STATEMENT 
AS AT 14 DECEMBER 2001 

 
  DEBIT 

$ 
CREDIT 

$ 
BALANCE 

$ 
   
INCOME   
   
Budget Allocated  5,000,000 5,000,000
   
EXPENDITURE   
   
Staffing Costs  544,189  
   
Communications  26,434  
   
Services & Contracts   
 Commissioner’s Fees 366,625  
 Counsel, Solicitor & 

Analysts’ Fees 
1,315,245  

 Professional Services 147,898  
 Witness Fees and 

Expenditure 
16,463  

 Leasing Costs 174,844  
 Other 103,713  
   
Other Operating Costs  86,331  
   
Non Current Assets   
   
 Office Equipment 10,670  
 Computer Hardware 154,731  
 Office Fit Out 225,670  
   
TOTAL EXPENDITURE  3,172,813  1,827,187
   
RECEIPTS  1,468 1,828,655
   
TOTAL  3,172,813 5,001,468 1,828,655
 
It its expected that approximately a further $160,000 will be expended 
between now and the completion of Commission business on 21 December 
2001 
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