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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES 
REVIEW 

IN RELATION TO THE 

BUSINESS NAMES (COMMONWEALTH POWERS) BILL 2011 

1 REFERRAL 

1.1 On 30 November 2011, Hon Simon O’Brien MLC, Minister for Commerce, 
introduced the Business Names (Commonwealth Powers) Bill 2011 (Bill) into the 
Legislative Council. 

1.2 Following its Second Reading, the Bill stood automatically referred to the Uniform 
Legislation and Statutes Review Committee (Committee) pursuant to Standing Order 
230A. Under Temporary Standing Orders of the Legislative Council which expired on 
31 December, the Committee must report to the Legislative Council within 45 days of 
referral of a bill. Therefore, the last date for tabling the Committee’s report is 
Saturday, 14 January 2012 or the first sitting date thereafter, which is Tuesday, 6 
March 2012. 

2 INQUIRY PROCEDURE 

2.1 The Committee’s inquiry was advertised in The West Australian on 10 December 
2011. Details of the inquiry are published on the Committee’s webpage. 

2.2 The Committee wrote to stakeholders inviting submissions. The list of stakeholders is 
at Appendix 1. The Committee received two written submissions and extends its 
appreciation to those who made submissions. 

2.3 The Committee held a hearing with the  Department of Commerce (Department) on 
18 January 2012, which was attended by: 

2.3.1 Mr Gary Newcombe, Director, Strategic Policy and Development; 

2.3.2 Mr Gerald Milford, Manager, Strategic Policy; and 

2.3.3 Ms Felicity Bonner, Senior Policy Officer, Consumer Protection Division. 

2.4 As in its recent experiences with the Department, it was well prepared and helpful in 
the assistance provided to the Committee and the Committee thanks it for its 
assistance.  

3 UNIFORM LEGISLATION 

3.1 In terms of structures for uniform legislation discussed in previous Committee reports, 
the Bill is a mixture of Structures 3 and 4. That is, it is adopted legislation and a 
referral of power under section 51(xxxvii) of the Commonwealth Constitution 
(Constitution). The structures are set out in Appendix 2. 
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4 SUPPORTING DOCUMENTS 

4.1 On 30 November 2011, on the day the Bill was referred to the Committee, the 
Committee received a letter from the Minister for Commerce, Hon Simon O’Brien 
MLC, containing background information and supporting documentation. 

4.2 Following correspondence by email with the Department, the following 
documentation was also provided. 

4.2.1 An unsigned copy of an Intergovernmental Agreement entitled 
‘Intergovernmental Agreement for Business Names Agreement 2009’ (IGA). 

4.2.2 Copies of the Business Names Registration Act 2011 (Commonwealth) 
(Commonwealth Act) and the Business Names Registration (Transitional 
and Consequential Provisions) Act 2011 (Commonwealth) (together, 
Commonwealth Acts). 

4.2.3 The communiqué from the meeting of the Council of Australian Governments 
(COAG) on 2 July 2009. 

4.3 When a signed copy of the IGA was requested, the Department stated: 

I have been advised that the practice is for the Department of Prime 
Minister and Cabinet to retain signed copies of Intergovernmental 
Agreements, therefore I am unable to provide a signed copy to the 
Committee. The official outcomes of COAG meetings, as published on 
the COAG website, are the public record of the agreement of 
jurisdictions to particular IGAs. 

I have therefore attached the communiqué from the COAG meeting of 
2 July 2009. Please refer to page 7, which refers to the signing of the 
Business Names IGA.1 

4.4 Upon making a further request to the Department,2 a signed copy of the IGA was 
provided on 3 January 2012.3  

4.5 The Committee notes the following differences between the signed and unsigned 
copies of the IGA. 

4.5.1 In section 5.4(2), the signed copy adds the words “agreed in consultation with 
State and Territory agencies” after “Commission’s key performance 
indicators”. 

4.5.2 Paragraph 6.2 has been added to the signed copy. 

                                                      
1  Email from Ms Felicity Bonner, Senior Policy Officer, Consumer Protection, Department of Commerce, 

8 December 2011. 
2  Letter from Hon Adele Farina MLC to Ms Felicity Bonner, Senior Policy Officer, Consumer Protection, 

Department of Commerce, 20 December 2011. 
3  Letter from Mr Gary Newcombe, Assistant Commissioner for Consumer Protection, Department of 

Commerce, to Hon Adele Farina MLC, 30 December 2011. 
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4.6 It is important, in order for the Committee to properly undertake its scrutiny function, 
for it to be provided with the final versions and, where relevant, signed copies of 
supporting documentation, especially documents that underpin national scheme 
legislation such as IGAs. Otherwise, its ability to scrutinise the proposed legislation is 
impeded.  

5 BACKGROUND TO THE BILL 

5.1 On 3 July 2008, COAG agreed to the development of a single national system for the 
registration and regulation of business names. The IGA was signed at a COAG 
meeting by all Australian jurisdictions on 2 July 2009.4 

The legislative scheme 

5.2 The Bill adopts the Commonwealth Acts and refers to the Commonwealth Parliament 
the power to amend the Commonwealth Acts. It also contains transitional and 
consequential provisions that are required for the implementation of the national 
business names reforms in Western Australia.5 This adoption and reference will give 
the Commonwealth Parliament power to legislate in regard to business names 
registration for the purposes of establishing a national business names register 
(National Register). 

5.3 The referral of power to the Commonwealth is text-based in that the only powers 
referred are those in the text of the Commonwealth Acts rather than an entire subject.6  
However, the Committee notes that the term “continuing business names matters” has 
a potential for broad interpretation (see paragraphs 6.10 to 6.18 below). 

5.4 Currently, there is a separate business names register operating in each Australian 
jurisdiction. A business proprietor who trades under a business name in more than one 
state or territory must register this name and pay the relevant fee in each jurisdiction.  

5.5 The establishment of the National Register will mean that a business proprietor will be 
required to register a business name only once to be able to trade under that name in 
every jurisdiction in Australia.  

5.6 The Commonwealth legislation will effectively replace the Business Names Act 1962 
(WA) (WA Act). The National Register, which is scheduled to commence operating 
on 28 May 2012, will be operated by the Australian Securities and Investments 
Commission (ASIC).7 

                                                      
4  Government of Western Australia, Department of Commerce, Explanatory Memorandum, Business 

Names (Commonwealth Powers) Bill 2011, p1. 
5  Ibid. 
6  See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes 

Review, Report 58, Child Support (Adoption of Laws) Amendment Bill 2009, 15 February 2011, p6. 
7  Hon Simon O’Brien MLC, Minister for Commerce, Western Australia, Legislative Council, 

Parliamentary Debates (Hansard), 30 November 2011, p10085-10086. 
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6 ISSUES RAISED BY THE BILL 

State and Parliamentary Sovereignty 

Generally 

6.1 An issue the Committee examines in considering uniform legislation is whether, in 
practical terms, an intergovernmental agreement or uniform scheme to which a bill 
relates, or a provision of a uniform bill itself, derogates from the sovereignty of the 
State and the State Parliament. 

The Intergovernmental Agreement 

6.2 In order to ensure the Legislative Council has access to all relevant material to enable 
it to give fully informed consideration to the Bill and the national scheme, the signed 
IGA is attached as Appendix 3.  

6.3 Section 4.4(1) of the IGA provides that the Commonwealth will not repeal or amend 
the national law without the approval of the Ministerial Council. However, “approval 
of the Ministerial Council” is defined in section 1.3(1) of the IGA as meaning a 
positive vote of the Commonwealth Minister plus at least three other members, at least 
two of whom must represent states.  

6.4 The Department confirmed this accurately reflects the position under the IGA8. It also 
said: 

Could a decision be made to amend the law contrary to the wishes of 
Western Australia? The answer is: yes. 

The IGA was developed as a result of unanimous agreement. But the 
mechanism for dealing with future amendments to the law is the 
ministerial council process—same for corporations, same voting 
arrangement for business names. So, it is not unanimous. As I say, it 
is the commonwealth plus three others, two of which are states. All 
future amendments will go through that. Normally, it is unanimous 
because of the issues about trying to maintain good relations, but the 
technical answer is that it is possible for an amendment to be put up 
which Western Australia does not support. But that was a policy 
decision and the government agreed to sign off on the IGA. The 
government made a conscious decision about that process.9  

6.5 The Committee notes with concern the following. 

6.5.1 The wishes of Western Australia Government/Parliament may be overridden 
if the national law were to be repealed or amended by the Commonwealth on 
the advice of the Ministerial Council in circumstances where that advice is not 
supported by Western Australia. 

                                                      
8  Mr Gary Newcombe, Director, Strategic Policy and Development, Department of Commerce, Transcript 

of Evidence, 18 January 2012, p16 (Transcript of Evidence). 
9  Transcript of Evidence, pp10 and 11. 
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6.5.2 The positive vote referred to in paragraph 6.3 above is less than a majority of 
the Ministerial Council. 

6.6 In the circumstances, when an amendment is made contrary to the wishes of Western 
Australia this has the potential to impact on the sovereignty of the Western Australian 
Parliament. 

6.7 It is also notable that: 

6.7.1 the approval of the Ministerial Council is not required if the amendment is 
minor or technical and the question of whether it is minor or technical can 
itself be put to the Ministerial Council for a vote10; and 

6.7.2 there is no scope for these amendments to be communicated to, or approved 
by the state or territory parliaments.  

6.8 The position of the Department is that the procedures in the IGA for the amendment or 
repeal of the national law arise from the referral model of the national scheme.11 
However, this fact does not respect parliamentary sovereignty.  

6.9 The Committee draws these provisions of the IGA to the attention of the Legislative 
Council given their effect of diminishing the sovereignty of the State and the Western 
Australian Parliament.   

Scope of the text based referral 

6.10 Clause 4(1) of the Bill sets out all those matters, termed “continuing business names 
matters” for which power is proposed to be referred to the Commonwealth by the 
State. 

6.11 The exact scope of the phrase “continuing business names matters” has been 
questioned in the Tasmanian Legislative Council. Government Administration 
Committee “B” of the Tasmanian Legislative Council (Tasmanian Committee) 
received evidence that: 

there was potential for a broad interpretation of matters defined as 
continuing business names matters under Section 5 of the Bill.12  

6.12 The Tasmanian Committee concluded that, due to this potential for broad 
interpretation, the referral of state power has been poorly defined.13 

6.13 The Committee agrees with this view. One example appears in clause 4(1)(f) of the 
Bill, which provides: 

                                                      
10  Section 4.1(1) and (3) of the Intergovernmental Agreement for Business Names Agreement 2009, 2 July 

2009. 
11  Transcript of Evidence, p16. 
12  Tasmania, Legislative Council, Government Administration Committee “B”, Report No.43, Report on the 

Business Names (Commonwealth Powers) Bill 2011, 25 August 2011, p10. 
13  Ibid, p19. 
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the prohibition or restriction of the use of business names by an entity 
because the entity has engaged in unlawful conduct or a person 
involved in the management of the entity has engaged in unlawful 
conduct. 

6.14 There is no definition of “unlawful conduct”. It was the view of the Tasmanian 
Committee that: 

such an open-ended referral of a State power has the potential to 
cause future problems in the way the Commonwealth implements this 
referred power.14   

6.15 When this was put to the Department it made the following points. 

• It is difficult to articulate fully the sort of things that you would want captured 
within “unlawful conduct”.   

• There are many offences that might legitimately warrant a person not having a 
business name, such as bankruptcy and insolvency.15   

• It is better not to seek to define it as you run the risk of leaving things out. 

• It would be very difficult to have a different test for Western Australia than 
nationally as it will be a national business name register.16   

6.16 The Committee is concerned with the position expressed by the Department. It 
appears there has been no attempt to articulate the meaning of “unlawful conduct” for 
the following reasons: 

(1) that it is too difficult (the Committee notes that there are numerous Acts that 
define far more complex terms); and  

(2) it will impact upon the uniformity of the national scheme (the Committee notes 
that this would not be the case if greater clarity was incorporated in enabling 
legislation in each participating jurisdiction).   

6.17 The failure to clearly articulate the referral power raises uncertainties about the scope 
of the referral power and the potential future exercise of the referral power by the 
Commonwealth.  

6.18 This should be of concern to the Western Australian Parliament as the result may be a 
greater impact on Western Australia’s parliamentary sovereignty than that envisaged 
by the Western Australian Parliament with this referral of power.  

                                                      
14  Tasmania, Legislative Council, Government Administration Committee “B”, Report No.43, Report on the 

Business Names (Commonwealth Powers) Bill 2011, 25 August 2011, p11. 
15  Transcript of Evidence, p17. 
16  Ibid. 
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Recommendation 1: The Committee recommends that the Minister for Commerce 
explain to the Legislative Council the full scope of the power being referred to the 
Commonwealth by the legislation. 

 

Recommendation 2: The Committee recommends that the Minister for Commerce 
provide examples to the Legislative Council to illustrate the intended scope of the term 
“unlawful conduct” other than bankruptcy and insolvency.   

 

Recommendation 3: The Committee recommends that the Minister for Commerce 
make representations to the Ministerial Council to effect the insertion of a definition of 
“unlawful conduct” into the Business Names Registration Act 2011 (Commonwealth). 

 

Henry VIII clauses 

Generally 

6.19 The position of the Committee on Henry VIII clauses is well documented in previous 
Committee reports.17 A Henry VIII clause enables an Act to be amended by 
subordinate legislation. 

Clause 8 

6.20 Clause 8(1) of the Bill provides: 

8. Termination of adoption and amendment reference 

(1) The Governor may, at any time, by proclamation published in the Gazette, 
fix a day as the day on which –  

(a) the adoption and the amendment reference are to terminate; or 

(b) the amendment reference is to terminate; or 

(c) the adoption is to terminate (if the amendment reference has been 
previously terminated). 

6.21 The Explanatory Memorandum describes clause 8 as providing the Western 
Australian Parliament with the capacity to withdraw the adoption of the national 
business names legislation and the amendment reference at a future date if required.18 

                                                      
17  See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes 

Review, Report 59, Personal Properties Securities (Commonwealth Laws) Bill 2007 and Personal 
Properties Securities (Consequential Repeals and Amendments) Bill 2007, 22 March 2011, p6; Western 
Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, Report 
55, Trade Measurement Legislation (Amendment and Expiry Bill) 2010, 11 November 2010, pp10-12. 
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6.22 While this is a Henry VIII clause as it is a delegation of power from the Parliament to 
the Governor by way of subordinate legislation and would result in the amendment of 
the Bill, clause 8(6) provides: 

A proclamation cannot be made under subsection (1) unless a draft of the 
proclamation has first been approved by a resolution passed by both Houses 
of the Parliament of the State.  

6.23 The use of this procedure retains the Western Australian Parliament’s power to make 
laws which includes the power to amend laws and terminate a referral of power to 
another jurisdiction which safe-guards parliamentary sovereignty with regard to this 
limited application only.  

Clause 11 

6.24 Clause 11 of the Bill states: 

11. Regulations for purposes of Business Names Registration Act 
2011 (Commonwealth) s. 13 and 14 

(1) The regulations may declare a matter to be an excluded matter for 
the purposes of the Business Names Registration Act 2011 
(Commonwealth) section 13 in relation to — 

(a) the whole of the national business names legislation; or 

(b) a specified provision of the national business names 
legislation; or 

(c) the national business names legislation other than a 
specified provision; or 

(d) the national business names legislation otherwise than to 
a specified extent. 

(2) The regulations may declare a provision of a law of the State to be 
a business names legislation displacement provision for the purposes 
of the Business Names Registration Act 2011 (Commonwealth) 
section 14 (either generally or specifically in relation to a provision 
of the national business names legislation). 

6.25 Clause 11 of the Bill provides that regulations may be made to exclude matters from 
the scope of the Commonwealth business names legislation or to displace provisions 
in State law from operation of the Commonwealth business names legislation.  

6.26 Clause 11 is a Henry VIII clause as it enables the Bill to be amended by subordinate 
legislation. The Explanatory Memorandum, in recognising clause 11 as a Henry VIII 
clause, seeks to explain it as follows. 

                                                                                                                                                         
18  Government of Western Australia, Department of Commerce, Explanatory Memorandum, Business 

Names (Commonwealth Powers) Bill 2011, p10. 
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While it is recognised that clause 11 is a Henry VIII clause, which 
will enable the proposed Act to be amended by subordinate 
legislation, its inclusion in the proposed Act provides the State 
Government with a mechanism to deal with any identified 
inconsistencies in a timely manner.  

If an amendment Act were required to declare a matter to be an 
excluded matter, or to declare a provision to be a business names 
legislation displacement provision, there will be a significantly longer 
period between the identification of the inconsistency and the 
enactment of the declaration. 

Clause 11 will ensure that, in the event that an inconsistency between 
a State law and the national business names legislation is identified, 
there will only be a minimal period in which State law is invalid.19  

6.27 When the Department was requested to expand upon this during the hearing, it stated: 

…doing anything by regulation is always quicker than doing it by 
amendment act.20  

The view was that from a state’s perspective there might be an issue 
that needs immediate protection. It is most likely going to affect a 
state’s rights issue and that the state needs to be able to act 
immediately by way of regulation.21  

6.28 The Department did not identify any examples of issues that may require immediate 
protection to justify, to the Committee’s satisfaction, the operation of clause 11 as a 
Henry VIII clause, rather than an amendment bill. 

6.29 Unlike clause 8 of the Bill, clause 11 does not require that any regulation or 
proclamation be first approved by both Houses of State Parliament.  

6.30 Clause 11 directly impacts the sovereignty of the Parliament of Western Australia by 
denying the Western Australian Parliament the opportunity to consider the effects of 
any regulation made under the clause. 

6.31 The Committee does not accept the Department’s explanation that the intentional 
avoidance of parliamentary scrutiny because it is quicker than doing it by amendment 
act is, or should be an acceptable justification for the derogation of parliamentary 
sovereignty. 

6.32 Further, section 14 of the Business Names Registration Act 2011 (Commonwealth) 
operates to remove any inconsistencies between the national business names 

                                                      
19  Government of Western Australia, Department of Commerce, Explanatory Memorandum, Business 

Names (Commonwealth Powers) Bill 2011, p14. 
20  Transcript of Evidence, p18. 
21  Ibid, p19. 



Uniform Legislation and Statutes Review Committee  

10  

legislation and provisions that have been declared to be business name legislation 
displacement provisions by a law of a State or Territory.   

6.33 This means that it is possible for the Commonwealth Government to disallow 
declarations of excluded matters that have been made by the State pursuant to clause 
11.  This is a further assault on the sovereignty of the Parliament of Western Australia 
and its law-making power. 

6.34 While it is arguable that this provision merely reflects section 109 of the 
Commonwealth Constitution, the fact that ambiguity with regards to the scope of the 
referral power (see paragraphs 6.10 to 6.18) necessitates clause 11, highlights the need 
for greater clarity as to the scope of the referral power under the Bill.  

6.35 The purpose of clause 11 is to provide the State with a safeguard to enable the State to 
exclude matters from the scope of the Commonwealth business names legislation 
made necessary due to a potential for a very broad interpretation of “continuing 
business names matters” (see paragraph 6.11).  This safeguard can be overridden by 
the Commonwealth which undermines the intention of the safeguard. Further, if the 
enabling legislation for the national scheme provided greater clarity and certainty as to 
the scope of the referral power, such a provision would not be required. 

6.36 The Committee again confirms its position that legislation should provide clarity and 
certainty rather than place reliance on Henry VIII regulation making powers to correct 
inadequacies in legislation at a future time by regulation and in doing so, derogate 
from the sovereignty of the State Parliament. 

6.37 The Committee considered the merits of a positive affirmation resolution procedure to 
enhance the Parliament’s ability to scrutinise the regulations before they come into 
operation. 

6.38 Essentially, the positive affirmative resolution procedure requires that when 
regulations are made and gazetted, both Houses of Parliament must then approve 
rather than disallow the regulations before they can come into operation. During that 
interval they may be subject to criticism and objection.22   

6.39 A former Legislation Committee of the 35th Parliament inquiring into the Sentencing 
Matrix Bill 1999, 23 heard evidence from the then Attorney General who described the 
procedure in the following way: 

The regulations [are] passed and laid before Parliament.  It will then 
be up to the Government to try to get an affirmatory motion passed as 
the regulations will have no effect until that occurs.  

                                                      
22  Stephen Argument,  “Leaving it to the Regs” – The pros and cons of dealing with issues in subordinate 

legislation”, Paper for Australia-New Zealand Scrutiny of Legislation Conference, Brisbane, 26-28 July 
2011, p19. 

23  Western Australia, Legislative Council, Legislation Committee 1989-2001, Report 53, Sentencing Matrix 
Bill 1999, 18 October 2000, pp84-90. 
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The regulations … have a legal effect as a regulation, but will have 
no impact until a positive resolution is achieved.  No limit will apply 
to how long it may take to do that, in the same way that no limit 
applies to how long it takes to bring in and pass a Bill. 

… 

It may be a long process.  It may be some period before a resolution 
is made by both Houses of Parliament.   

The matter will then eventually be passed in the negative or 
affirmative.  A negative result will repeal the regulation, and an 
affirmative result will bring it into effect at a fixed time or a time 
stipulated in the regulation.24  

6.40 Of this procedure, Mr Stephen Argument in a paper titled “Leaving it to the Regs – The pros 
and cons of dealing with issues in subordinate legislation” said: 

The obvious advantage, for the Parliament, of requiring affirmative 
resolution of both Houses before subordinate legislation can take 
effect is the capacity to amend such legislation. 

Another advantage is that affirmative resolution procedures prevent 
subordinate legislation from operating until such time as the 
Parliament sits and moves to disallow the subordinate legislation 
(which can take several months, particularly when subordinate 
legislation is made in a long parliamentary recess).25  

6.41 The Committee is of the view that a positive affirmation resolution procedure 
applying to any regulations made under clause 11 will enhance the sovereignty of the 
Parliament and makes the following recommendation. 

Recommendation 4: The Committee recommends clause 11 of the Business Names 
(Commonwealth Powers) Bill 2011 be amended to provide for greater parliamentary 
scrutiny of any regulations that may be made pursuant to clause 11. This may be 
effected in the following manner:  

Page 10, after line 6 – To insert –  

(3) The regulations shall not come into effect unless recommended by resolution passed 
by both Houses of Parliament of this State. 

 

                                                      
24  Then Hon P G Foss QC, former Attorney General, Minister for Justice and former MLC, Transcript of 

Evidence, 13 September 2000, pp16 - 17. 
25  Stephen Argument,  “Leaving it to the Regs” – The pros and cons of dealing with issues in subordinate 

legislation”, Paper for Australia-New Zealand Scrutiny of Legislation Conference, Brisbane, 26-28 July 
2011, p19. 



Uniform Legislation and Statutes Review Committee  

12  

7 OTHER MATTERS ARISING FROM THE BILL AND THE NATIONAL SCHEME 

Duplicated names appearing on the National Register 

7.1 Clause 17 of the Bill proposes to insert a new section 4B into the WA Act providing 
for the State to disclose business names registration data to ASIC. This appears to be 
for the purposes of the migration of this data from state registers to the National 
Register to be administered by ASIC.26 

7.2 Some of these business names will be identical to others that have been registered by 
different owners in different jurisdictions. It is proposed by the Commonwealth, to 
overcome any confusion, that ASIC may insert a word or expression on the National 
Register to distinguish identically named business names. This may be a word or 
expression identifying the location at which a business is carried on,27 which has been 
referred to as a ‘geographic indicator’.28 

7.3 Businesses will only be required to have a distinguishing word or expression included 
on the National Register and will not have to append it to their trading name. This will 
avoid them having to incur the cost of changing their advertising.29  

7.4 For example, ABC Trading in Perth and ABC Trading in Brisbane are registered as 
business names on the Western Australian and Queensland registers respectively. Both 
will be migrated to the National Register and ASIC will add a distinguishing word or 
expression (such as ABC Trading (WA)) to make it clear to anyone searching the 
National Register that they are different businesses. Neither business will be required 
to change their trading name.  

7.5 The Committee has identified several potential issues with this approach. 

7.5.1 Consumers will not be able to distinguish businesses with identical names 
without checking the National Register. This may lead them to associate 
incorrectly one business operating in one jurisdiction with another operating 
in a different jurisdiction, which could create confusion and may adversely 
affect a business’s goodwill.30 

7.5.2 New business names will not be able to be registered on the National Register 
if they are identical or “nearly identical” to a business on the National 
Register.31 This would appear to prevent them using a word or expression, 
such as a geographic indicator. The effect of this is that there will be one rule 

                                                      
26  See also section 5.3 of the Intergovernmental Agreement for Business Names Agreement 2009, 2 July 

2009. 
27  See section 18(5) of the Business Names Registration (Transitional and Consequential Provisions) Act 

2011 (Commonwealth).  
28  Transcript of Evidence, p4. See also Tasmania, Legislative Council, Government Administration 

Committee “B”, Report No.43, Report on Business Names (Commonwealth Powers) Bill 2011, 25 August 
2011, p14. 

29  Transcript of Evidence, p4. 
30  For example, a consumer may have a positive experience when dining at a restaurant in one state but have 

a negative experience when dining at another with the same name in another state. 
31  See section 25(a)(i) of the Business Names Registration Act 2011 (Commonwealth). 
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for existing business names and another rule for new business names, which 
is, arguably, discriminatory in nature.  

7.5.3 What is ‘nearly identical’ is a subjective judgment. 

7.6 When each of these matters was put to the Department, it responded as follows. 

With respect to consumer confusion 

7.7 The Department denied that consumers will be confused. It said: 

Really, I do not think there is a huge amount of consumer confusion. 
The reality for the consumer is that it is only at a point where you get 
into some dispute that you really want to find out, and the register is 
available. There will be geographic identifiers on the register for 
existing names so people will be able to clearly identify, if there is 
more than one, who they are; and going forward again in relation to 
any business name, they have 24/7 access free of charge to be able to 
look behind any business name. I do not think there is any reason 
there should be consumer confusion; and equally for other 
businesses, I think they benefit as well.32 

With respect to discrimination towards new business names 

7.8 While the Department acknowledged the discriminatory impact of the national 
scheme, it believes it to be justified on the ground that it is appropriate to distinguish 
between existing and new business names when establishing a national scheme, 
grandfathering being a very common process.33 The Department also stated: 

What the policy position has been is that people who have had a 
business name and have been operating here should not be 
disadvantaged or required to change it by virtue of establishing a 
national scheme.34 

7.9 Also, the Department said the Commonwealth has indicated, following feedback from 
stakeholders, those seeking registration of business names on the National Register 
after the migration of data from state and territory registers will also be able to have 
the benefit of being distinguished from any existing business name by the insertion of 
a word or expression by ASIC35 (geographic indicator). 

7.10 The Department stated: 

                                                      
32  Transcript of Evidence, p8. 
33  Transcript of Evidence, p8. See also section 18 of the Business Names Registration (Transitional and 

Consequential Provisions) Act 2011 (Commonwealth). A grandfathering clause or mechanism is a legal 
term used to describe a situation in which an old rule continues to apply to some existing situations, while 
a new rule will apply to all future situations.  

34  Transcript of Evidence, p5. 
35  Ibid. 
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….the issue of the geographic indicator has been raised as to 
whether, post the transfer, people will be able to add a geographic 
indicator onto the business name. The answer is that that will be 
allowed. In those cases, however, it will be part of their name. So they 
will have to actually advertise that. They will have to include WA in 
their name and on their correspondence and everything else. 36  

7.11 The Committee notes that this may become an issue should the business expand in the 
future to operate in different states and may also lead to consumer confusion. 

With respect to subjectiveness of the term “nearly identical” 

7.12 When asked whether there were any criteria or guidelines to use in determining the 
term ‘nearly identical’, the Department said:   

Yes – they are being developed is the answer to that.37 

7.13 As these criteria or guidelines were not made available to the Committee, the 
Committee is unable to comment on their adequacy or any impact on parliamentary 
sovereignty. However, the Committee expects, following on from the evidence of the 
Department in paragraph 7.10 above, that they will make clear that a new business 
name will not be “nearly identical” to an existing business name if it is accompanied 
by a distinguishing word or expression on the National Register. 

7.14 The Committee is of the view that, in the development of the national scheme, there 
appears to have been a focus on business interests without this having been adequately 
balanced against the interests of consumers, which may result in consumer confusion. 
How consumers will be affected in practice once the National Register commences 
operation remains to be seen.   

Access to contact data of home based businesses  

7.15 Section 60(4)(a) of the Commonwealth Act requires ASIC to remove from any entry 
given to a person requesting information any detail which the Business Names 
Registration Regulations 2011 (Commonwealth) requires to be excised. Regulation 9 
provides that the date and place of birth of an entity that is an individual as well as 
their home address apart from the suburb and the state in which they live, if the home 
address is the principal place of business, is to be excised from the entry. This 
information is currently available in Western Australia.38 

7.16 The Committee expressed concern about the lack of business information that will be 
available on the National Register. If a consumer wishes to take legal action against a 
home based business, contact details necessary to effect service of court documents 
will not be available from the National Register.  

                                                      
36  Transcript of Evidence, p5. 
37  Ibid, p7. 
38  Ibid, p12. 



 SEVENTIETH REPORT 

 15 

7.17 Where contact details are not available from other sources, such as the electoral roll or 
the telephone book, this may prevent the business being located and effect service of 
the court documents. 

7.18 Section 4.4(12) of the IGA provides: 

All business names data held by the Commission, whether originating 
in State or Territory agencies or collected directly by Commonwealth 
agencies, will from the commencement of the national law be subject 
to the Commonwealth’s privacy and secrecy legislation. 

7.19 The Commonwealth has sought to explain the restriction on business information on 
the basis that it is required to restrict information, such as home address, in order to 
comply with the Information Privacy Principles outlined in section 14 of the Privacy 
Act 1988 (Commonwealth). Principle 11(3) requires the body to whom personal 
information is disclosed not to use or disclose it for a purpose other than for the 
purpose for which the information was given. 

7.20 The Committee is of the view ASIC can and should make it clear to business name 
owners, when explaining the purpose for which personal information, such as contact 
details, is being provided, that this may include ASIC providing contact information to 
those who require it for a legitimate purpose. For example, effecting service of 
documents. This would not necessarily be inconsistent with the Privacy Act 1988 
(Commonwealth). 

7.21 While the Department acknowledged there will be a reduction in the information 
currently available in Western Australia, it regarded it as an appropriate balance 
between privacy concerns for people who run home businesses and the provision of a 
means of identifying who they are.39 It also highlighted other methods of effecting 
service on a business, such as: 

7.21.1 substituted service;40 

7.21.2 subpoenaing the records on the National Register; 41 and 

7.21.3 the ability of the Department to ‘step into the shoes’ of an individual 
consumer where it is in the public interest to do so.42   

7.22 The Committee is of the view that these methods may not provide satisfactory 
alternatives to contact information being made available for the following reasons. 

7.22.1 It is not clear to whom substituted service would be made when a consumer is 
only given the information that will be available on the National Register. 

                                                      
39  Transcript of Evidence, p11. 
40  Ibid, p13. 
41  Ibid, p14. 
42  Ibid, p21. 
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7.22.2 A subpoena for the records of the National Register may not be successful and 
may be cost prohibitive for some consumers.  

7.22.3 The Department may decide it is not in the public interest to ‘step into the 
shoes’ of an individual.  

7.23 The Committee recognises the need for the competing factors of privacy and provision 
of information to be appropriately balanced as part of the setting up of the national 
scheme.  For example, the Committee recognises there may be circumstances where it 
would be appropriate to keep contact details of a person running a home based 
business private, such as where there have been apprehended violence orders arising 
out of domestic violence. However, this must be weighed against the right of a 
consumer to have sufficient information to enable them to effect service of legal 
documents. 

7.24 The Committee therefore notes the following.   

7.24.1 There should be a process in the Commonwealth Act for the making of an 
application that enables access to private information in certain circumstances, 
such as for the purpose of effecting service of legal documents. 

7.24.2 The form to be completed by an applicant for a business name could contain a 
privacy statement as well as an option for the applicant to consent to 
information not otherwise available under the Commonwealth Act being made 
available in appropriate circumstances, such as effecting service of legal 
documents. This would provide clear information to an applicant about what 
information can be made available and address issues arising from the Privacy 
Act 1988 (Commonwealth).  

7.24.3 Further, the form could also provide for the applicant for a business name to 
make an application for certain persons to be excluded from obtaining access 
to private information together with reasons for the exclusion, such as 
excluding a specific person against whom an apprehended violence order has 
been issued, and if approved, such persons would be excluded from obtaining 
private information. 

7.25 This process  would overcome  privacy concerns, ensuring consistency with Principle 
11 of the Information Privacy Principles, which lists circumstances where disclosure 
of personal information can be made and ensure the same information available in 
Western Australia currently would continue to be available in most cases under the 
national scheme. 

7.26 The Committee draws the issue of the reduction in information available to the 
consumer under the national scheme to the attention of the Legislative Council as well 
as the alternative process outlined above which addresses the privacy concerns while 
also ensuring consumers have access to private information when appropriate. 
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Trademarks 

7.27 Business names and registered trademarks differ in that the registration of a business 
name confers no legal ownership of that name, whereas the registration of a trademark 
does. 

7.28 Concerns have been raised about business names infringing trademark rights. The 
Senate Economics Legislation Committee (Senate Committee) referred to a report by 
the Advisory Council on Intellectual Property (ACIP) which stated: 

ACIP is convinced that a significant numbers of traders do not fully 
comprehend the legal significance or inherent differences between 
trade marks and business names…43 

7.29 The Senate Committee went on to refer to a recommendation by ACIP that: 

Business names may only be registered if searches of the trade mark 
register shows there to be no conflict with registered or pending trade 
marks in the same field of business activity.44  

7.30 The Department advises that as a result of the concerns raised by the Senate 
Committee, it is proposed ASIC will have a link on the National Register website to a 
trademark search tool called ‘TM Check’ to enable applicants for the registration of 
new business names to identify pending and registered trademarks that may be similar 
to a proposed business name.45 

7.31 The onus will be on: 

7.31.1 businesses to ensure their business names do not infringe the rights of 
trademark owners; 46 and  

7.31.2 trademark owners to identify any infringements on their trademark rights and 
take any appropriate legal action.47 

7.32 ASIC will not prevent the registration of a business name that may infringe a 
trademark.48 

7.33 When the Department was asked what its current approach was under the WA Act to 
the registration of business names that infringe trademarks, it stated: 

                                                      
43  Commonwealth of Australia, Senate, Economics Legislation Committee, Exposure draft of the Business 

Names Registration Bill 2011 and related bills, August 2011, p50. 
44  Ibid. 
45  Commonwealth of Australia, Senate, Economics Legislation Committee, Exposure draft of the Business 

Names Registration Bill 2011 and related bills, August 2011, p49. See also answers to further questions 
to the Department, 23 February 2012, p1. 

46  See Commonwealth Department of Innovation, Industry, Science and Research, ‘Proposed National 
Business Name Registration System Frequently Asked Questions’, pp4-5. 

47  Commonwealth of Australia, Senate, Economics Legislation Committee, Exposure draft of the Business 
Names Registration Bill 2011 and related bills, August 2011, p49. 

48  Ibid. 
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The Department advises applicants if a proposed business name 
obviously infringes upon a trademark, however it is unable to refuse 
an application on these grounds.49 

7.34 It also stated, when asked why there is no provision for ASIC to refuse to register a 
new business name, that infringes on a trademark: 

Business name registration confers no rights of property in a business 
name upon the registering entity. 

Trademarks fall within the responsibility of IP Australia. Trademarks 
are a complex area of intellectual property and that IP Australia has 
indicated that ASIC is not in a position to advise traders about 
whether their business names will infringe upon an existing 
trademark.50 

7.35 The Committee considers that the information to be made available to applicants for 
new business names under the national scheme is sufficient to address this issue. 

Loss of future state revenue 

7.36 The Minister cites that a key advantage to the State participating in the national 
scheme will be that the fee for registering a business name on the National Register 
will be lower than that currently charged by the State. The fee will be initially set at 
$70 for registration and renewal for three years or $30 for one year, compared to $90 
for three years and $75 for further three year periods. The benefit will be enhanced for 
those having registered a business in more than one state. 

7.37 Currently in Western Australia there is no capacity to renew for anything less than a 
three year period.  It appears that under the national scheme there may be capacity to 
renew for a one year period but this is not explicit in the Business Names Registration 
(Fees) Regulations 2011 (Commonwealth).51 Therefore the Committee makes the 
following recommendation. 

Recommendation 5: The Committee requests that the Minister for Commerce clarify 
to the Legislative Council whether a renewal of the registration for one year will be 
permitted under the national scheme.  

7.38 The Minister also cites the main disadvantage to the State is that it is no longer able to 
raise revenue from the fees.52 

7.39 When the Committee asked the Department how much revenue the State currently 
raises from the registration of business names, it responded as follows. 

                                                      
49  Answers to further questions to the Department, 23 February 2012, p2, which may be viewed on the 

Committee’s webpage. 
50  Ibid. 
51  See Item 2 of Schedule 1 of the Business Names Registration (Fees) Regulations 2011 (Commonwealth). 
52  Letter from Hon Simon O’Brien MLC, Minister for Commerce, 30 November 2011, p3. See also 

Schedule 1 of the Business Names Registration (Fees) Regulations 2011 (Commonwealth). 
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Obviously it depends on the fee level and business activity, but the 
figure for 2010–11 was $4.295 million. That actually brings in 
revenue to the state. Obviously, by giving this up we are giving up the 
revenue, but we are also giving up the cost of the service. We are no 
longer delivering the service, but it does represent a loss of revenue to 
the state. That was, again, part of the conscious decision-making 
process.53 

7.40 The Department also confirmed that the anticipated reward payment to the State from 
the Commonwealth, which is $56.838 million, is not tied to the implementation of any 
one COAG reform, but all 27 reforms.54 

7.41 The Committee also notes clause 4(2)(h) of the Bill provides any matter relating to the 
imposition or payment of taxes under a State law is not a ‘continuing business names 
matter’.  

7.42 The Committee draws the loss of revenue to the State to the attention of the 
Legislative Council. 

Level of ASIC fees 

7.43 Section 5 of the Business Names Registration (Fees) Act 2011 (Commonwealth) 
places a cap on a single fee for a “chargeable matter” of $10,000 and on a sum of 
fees, $50,000.55  

7.44 Unlike the situation in Western Australia, under section 4(2) of the Business Names 
Registration (Fees) Act 2011 (Commonwealth) any prescribed fees are imposed “as 
taxes” and the fees “need not bear any relationship to the cost of providing any 
service”. This means that the charges for registering a business name and other 
“chargeable matters” can be higher than the actual cost of the service.  56 

7.45 When the Committee asked the Department why this cap does not bear any 
relationship to the cost of providing the service, the Department said: 

My direct answer to that is that I do not know. My understanding is 
that this is just a drafting device of the commonwealth. They have to 
put a cap in and they set it at a very high level so they do not ever 
have to come back to reassess it. It certainly has no relationship to 
the level of fees. I do not know why they have settled on those 
amounts.57 

7.46 As to whether the cost of registration charged by ASIC can be guaranteed to be kept at 
a reasonable level, the Department said: 

                                                      
53  Transcript of Evidence, p14. 
54  Ibid.  
55  Section 3(1) of the Business Names Registration (Fees) Act 2011 (Commonwealth). 
56  Section 4(3) of the Business Names Registration (Fees) Regulations 2011 (Commonwealth). 
57  Transcript of Evidence, p15. 
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Probably like all government fees and charges, there is no guarantee, 
but ASIC will be answerable to its stakeholder group. Quite a lot has 
been made of the fact that the ASIC fees will be lower than existing 
fees and that their service delivery will be more cost efficient. I think 
this is an area that they would be very vulnerable to a lot of lobbying 
about, if that proved not to be the case. They have business 
stakeholders on the one hand and the states and territories will also 
be involved in the discussions about fee increases. Clearly, if ASIC 
was looking to increase the fees beyond CPI, that would very quickly 
become a political issue between the states and the commonwealth.58 

7.47 The Committee draws this issue to the attention of the Legislative Council. 

Lack of a review mechanism 

7.48 Neither the WA Act, the Bill, the Commonwealth Act, nor the IGA contain a review 
clause. 

7.49 When the Committee highlighted the lack of a review clause to the Department, it 
said: 

In terms of the commonwealth legislation, you know, that is probably 
not something that can be changed. 

I think the starting point is that, to be honest, nobody expects this to 
be wound back. But putting that to one side, the operation really will 
be subject to almost continuous review from the state’s point of view, 
particularly in the early period because, not just from a policy point 
of view, from an administrative point of view, we know we are going 
to get very disgruntled people coming to us if it does not work, even 
though we will no longer be doing it. So, there is consistent feedback 
because of that. So, we believe there will be an ongoing review. 

The argument is that, largely, it is reviewable all the time, there is 
regular reporting back to the ministerial council, there are 
opportunities for the state to clearly say, for stakeholders to say, 
“This thing is not working”, and there are avenues for action, 
whether you need that formal tick-the-box review or not.59 

                                                      
58  Transcript of Evidence, p15. See also Commonwealth of Australia, Senate, Economics Legislation 

Committee, Exposure draft of the Business Names Registration Bill 2011 and related bills, August 2011, 
pp55-56, where the committee questioned the appropriateness of the cap and the Commonwealth 
acknowledged that ‘it is not contemplated that any fees under the Business Names register would ever 
reach this sum.’ 

59  Transcript of Evidence, p20. 
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Recommendation 6: The Committee recommends that the Minister for Commerce 
explain to the Legislative Council whether it would be appropriate for there to be a 
review provision in the Business Names (Commonwealth Powers) Bill 2011 and if not, 
why not.  

 

7.50 The Department also confirmed that should any issues of a systemic nature be brought 
to its attention, it would take these up with ASIC and would recommend the Minister 
take them up as well.60  

7.51 The Committee notes the document entitled ‘National Business Names Reforms Key 
Performance Indicators – ASIC’ tabled by the Department at the hearing (KPIs), 
which ASIC is required to include in its annual report pursuant to section 5.4(2) of the 
IGA.   

7.52 Due to the importance of reviewing the impact of the national legislation on Western 
Australian businesses and consumers, the Committee is of the view that any 
continuous review by the Department would be enhanced by the KPIs being broken 
down on a jurisdictional basis and the Department providing input to ASIC based on 
feedback it has received from stakeholders. This should be used by ASIC to indicate 
in its annual report whether the KPIs are being achieved in each state and territory. 

7.53 The Committee makes the following recommendation. 

Recommendation 7: The Committee recommends that the Minister for Commerce 
make representations to the Federal Minister to ensure that the Key Performance 
Indicators set out in the ‘National Business Names Reforms Key Performance 
Indicators – ASIC’ will be articulated on a jurisdictional basis.  

 

Consequences of having an Australian Business Number (ABN) 

7.54 Section 23 of the Commonwealth Act requires an entity to obtain an ABN if it seeks to 
register a business name. This is not a requirement under the WA Act. 

7.55 Also, businesses are not currently required to register for an ABN if their gross 
income is less than $75,000 per annum. Businesses are only required to do so if they 
have to pay the Goods and Services Tax. 

7.56 The Department outlined the following factors in support of its view that this 
requirement constitutes a very limited burden on businesses. 

7.56.1 There is no cost associated with obtaining an ABN. 

7.56.2 The application for an ABN will be built into the online registration process 
for a business name. 

                                                      
60  Transcript of Evidence, p20. 
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7.56.3 The ABN will be an additional point of identification of businesses. 

7.56.4 The ABN will not need to be added to business documentation.61  

7.57 The Committee is of the view the Department, having consulted with businesses and 
based on the factors outlined in paragraph 7.56 above, has adequately addressed this 
issue. 

8 CONCLUSION 

8.1 The Committee finds the Bill, subject to its recommendations, adequately facilitates 
the coming into effect of the national scheme legislation as contemplated under the 
IGA, thereby carrying into effect the intention of the IGA. 

Recommendation 8: The Committee recommends that, subject to the recommendations 
made in this report, the Business Names (Commonwealth Powers) Bill 2011 be passed 
by the Legislative Council.  

 

 
 
__________________________ 
Hon Adele Farina MLC 
Chairman 
 
6 March 2012 
 
 

                                                      
61  Transcript of Evidence, pp20-21. 
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APPENDIX 1 
LIST OF STAKEHOLDERS AND SUBMISSIONS 

List of Stakeholders 

Mr John Atkins, Chairman, Chamber of Commerce and Industry 

Mr Graham Glasson, President,  Australian Institute of Conveyancers, WA Division 

Mr Ray Mountney, Chairman, Small Business Development Corporation 

Mr Tony Shepherd, President, Business Council of Australia 

Mr Greg Medcraft, Chairman, Australian Securities and Investment Commission  

Mr Oliver Moon, Chief Executive Officer, Combined Small Business Alliance of WA (Inc), 
Small Business Retailers Association  
 

Dr Christopher Kendall, President, The Law Society of WA 

Mr Anthony Burke, Chair, Small and Medium Enterprise Business Law Committee of the 
Law Council of Australia 
 

Mr Sven Bluemmel, Information Commissioner, Office of the Information Commissioner  

Dr Roger Clarke, Chair, Australian Privacy Foundation 

Ms Anne Driscoll, Commissioner for Consumer Protection, Department of Commerce 

Mr Graham Cowin, President, The Institute of Patent and Trade Mark Attorneys of Australia 

Professor Stuart Kaye, Dean , Faculty of Law, University of Western Australia  
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Associate Professor Jane Power , Executive Dean, Schools of Law, Fremantle and Sydney 
Campuses, University of Notre Dame 

Dr Pamela Henry, Head of School, School of Law and Justice, Edith Cowan University 

Professor Gabriel Moens, Dean of Law, School of Law, Murdoch University 

Mr Luke Merrick, Secretary, The Intellectual Property Society of Australia and New Zealand 
Inc 

Mr Mike Smith, Chairman, The Australian Bankers' Association Inc 

Winthrop Professor Phillip Dolan, Dean, University of Western Australia Business School 

Mr Patrick Cullen, Executive Director, Australian Institute of Management 

 

List of Submissions 

Ms Ann Bray, Acting Head of Division, Industry and Small Business Policy Division, 
Department of Industry, Innovation, Science, Research and Tertiary Education (Submission 
No 1) 

Mr Sven Bluemmel, Information Commissioner, Office of the Information Commissioner 
(Submission No 2) 
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APPENDIX 2 
IDENTIFIED STRUCTURES OF UNIFORM 

LEGISLATION 

The Committee has adapted the following five structures from the Protocol on 
Drafting National Uniform Legislation by the national Parliamentary Counsel’s 
Committee, 2008 Third Edition. Further detail of these structures may be found at: 
http://www.pcc.gov.au/uniform/uniformdraftingprotocol4-print-complete.pdf or in the 
Committee’s sixty fourth report titled Information Report on Uniform Scheme 
Structures tabled in August 2011. 

Structure 1 - Applied laws. Also known as template, cooperative and complementary 
legislation, here legislation is enacted in one jurisdiction and applied (as in force from 
time to time) by other participating jurisdictions as a law of those other jurisdictions. 

Structure 2 - Model legislation. Also known as mirror legislation, this legislation is 
enacted in participating jurisdictions with any local variations that are necessary to 
achieve the agreed uniform national policy when the legislation forms part of the local 
law. It is drafted in either non-jurisdictional specific terms, or as the law of a particular 
jurisdiction. 

Structure 3 - Legislation of the States referring legislative power to the 
Commonwealth. Legislation can either confer general authority to legislate with 
respect to a general matter described in the referral legislation or confer specific 
authority to legislate in the terms set out in the referral legislation. 

Structure 4 - Legislation of the States adopting a Commonwealth law. The 
Commonwealth Constitution at paragraph 51 (xxxvii) enables a State, as an alternative 
to referral, to “adopt” a Commonwealth law enacted in reliance on a referral by other 
States. A referral of power gives the Commonwealth greater flexibility to make future 
changes and to ensure that those changes commence at the same time in all 
jurisdictions. 

Structure 5 - A combination of structures. Here some provisions of a legislative 
project may be dealt with by way of an applied law scheme and other provisions by 
way of national model scheme. Those jurisdictions that are currently prepared to use 
an applied law model to achieve future consistency by delegation of legislative 
changes to the Parliament of another jurisdiction (the template jurisdiction) may also 
be prepared to enact national model legislation and delegate legislative changes that 
are agreed by government nationally to the executive of their own jurisdiction, subject 
to a power of the local Parliament to disallow the changes in the same way as they 
may disallow subordinate legislation made by the executive. 
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	6.3 Section 4.4(1) of the IGA provides that the Commonwealth will not repeal or amend the national law without the approval of the Ministerial Council. However, “approval of the Ministerial Council” is defined in section 1.3(1) of the IGA as meaning a posi�
	6.4 The Department confirmed this accurately reflects the position under the IGA7F . It also said:
	6.5 The Committee notes with concern the following.
	6.6 In the circumstances, when an amendment is made contrary to the wishes of Western Australia this has the potential to impact on the sovereignty of the Western Australian Parliament.
	6.7 It is also notable that:
	6.8 The position of the Department is that the procedures in the IGA for the amendment or repeal of the national law arise from the referral model of the national scheme.10F  However, this fact does not respect parliamentary sovereignty.
	6.9 The Committee draws these provisions of the IGA to the attention of the Legislative Council given their effect of diminishing the sovereignty of the State and the Western Australian Parliament.
	6.10 Clause 4(1) of the Bill sets out all those matters, termed “continuing business names matters” for which power is proposed to be referred to the Commonwealth by the State.
	6.11 The exact scope of the phrase “continuing business names matters” has been questioned in the Tasmanian Legislative Council. Government Administration Committee “B” of the Tasmanian Legislative Council (Tasmanian Committee) received evidence that:
	6.12 The Tasmanian Committee concluded that, due to this potential for broad interpretation, the referral of state power has been poorly defined.12F
	6.13 The Committee agrees with this view. One example appears in clause 4(1)(f) of the Bill, which provides:
	6.14 There is no definition of “unlawful conduct”. It was the view of the Tasmanian Committee that:
	6.15 When this was put to the Department it made the following points.
	6.16 The Committee is concerned with the position expressed by the Department. It appears there has been no attempt to articulate the meaning of “unlawful conduct” for the following reasons:
	6.17 The failure to clearly articulate the referral power raises uncertainties about the scope of the referral power and the potential future exercise of the referral power by the Commonwealth.
	6.18 This should be of concern to the Western Australian Parliament as the result may be a greater impact on Western Australia’s parliamentary sovereignty than that envisaged by the Western Australian Parliament with this referral of power.
	Generally
	6.19 The position of the Committee on Henry VIII clauses is well documented in previous Committee reports.16F  A Henry VIII clause enables an Act to be amended by subordinate legislation.
	Clause 8
	6.20 Clause 8(1) of the Bill provides:
	8. Termination of adoption and amendment reference
	(1) The Governor may, at any time, by proclamation published in the Gazette, fix a day as the day on which –
	(a) the adoption and the amendment reference are to terminate; or
	(b) the amendment reference is to terminate; or
	(c) the adoption is to terminate (if the amendment reference has been previously terminated).
	6.21 The Explanatory Memorandum describes clause 8 as providing the Western Australian Parliament with the capacity to withdraw the adoption of the national business names legislation and the amendment reference at a future date if required.17F
	6.22 While this is a Henry VIII clause as it is a delegation of power from the Parliament to the Governor by way of subordinate legislation and would result in the amendment of the Bill, clause 8(6) provides:
	A proclamation cannot be made under subsection (1) unless a draft of the proclamation has first been approved by a resolution passed by both Houses of the Parliament of the State.
	6.23 The use of this procedure retains the Western Australian Parliament’s power to make laws which includes the power to amend laws and terminate a referral of power to another jurisdiction which safe-guards parliamentary sovereignty with regard to this l�
	Clause 11
	6.24 Clause 11 of the Bill states:
	6.25 Clause 11 of the Bill provides that regulations may be made to exclude matters from the scope of the Commonwealth business names legislation or to displace provisions in State law from operation of the Commonwealth business names legislation.
	6.26 Clause 11 is a Henry VIII clause as it enables the Bill to be amended by subordinate legislation. The Explanatory Memorandum, in recognising clause 11 as a Henry VIII clause, seeks to explain it as follows.
	6.27 When the Department was requested to expand upon this during the hearing, it stated:
	6.28 The Department did not identify any examples of issues that may require immediate protection to justify, to the Committee’s satisfaction, the operation of clause 11 as a Henry VIII clause, rather than an amendment bill.
	6.29 Unlike clause 8 of the Bill, clause 11 does not require that any regulation or proclamation be first approved by both Houses of State Parliament.
	6.30 Clause 11 directly impacts the sovereignty of the Parliament of Western Australia by denying the Western Australian Parliament the opportunity to consider the effects of any regulation made under the clause.
	6.31 The Committee does not accept the Department’s explanation that the intentional avoidance of parliamentary scrutiny because it is quicker than doing it by amendment act is, or should be an acceptable justification for the derogation of parliamentary s�
	6.32 Further, section 14 of the Business Names Registration Act 2011 (Commonwealth) operates to remove any inconsistencies between the national business names legislation and provisions that have been declared to be business name legislation displacement p�
	6.33 This means that it is possible for the Commonwealth Government to disallow declarations of excluded matters that have been made by the State pursuant to clause 11.  This is a further assault on the sovereignty of the Parliament of Western Australia an
	6.34 While it is arguable that this provision merely reflects section 109 of the Commonwealth Constitution, the fact that ambiguity with regards to the scope of the referral power (see paragraphs 6.10 to 6.18) necessitates clause 11, highlights the need fo
	6.35 The purpose of clause 11 is to provide the State with a safeguard to enable the State to exclude matters from the scope of the Commonwealth business names legislation made necessary due to a potential for a very broad interpretation of “continuing bus
	6.36 The Committee again confirms its position that legislation should provide clarity and certainty rather than place reliance on Henry VIII regulation making powers to correct inadequacies in legislation at a future time by regulation and in doing so, de
	6.37 The Committee considered the merits of a positive affirmation resolution procedure to enhance the Parliament’s ability to scrutinise the regulations before they come into operation.
	6.38 Essentially, the positive affirmative resolution procedure requires that when regulations are made and gazetted, both Houses of Parliament must then approve rather than disallow the regulations before they can come into operation. During that interval
	6.39 A former Legislation Committee of the 35th Parliament inquiring into the Sentencing Matrix Bill 1999, 22F  heard evidence from the then Attorney General who described the procedure in the following way:
	6.40 Of this procedure, Mr Stephen Argument in a paper titled “Leaving it to the Regs – The pros and cons of dealing with issues in subordinate legislation” said:
	6.41 The Committee is of the view that a positive affirmation resolution procedure applying to any regulations made under clause 11 will enhance the sovereignty of the Parliament and makes the following recommendation.

	7 Other matters arising from the Bill and the national scheme
	7.1 Clause 17 of the Bill proposes to insert a new section 4B into the WA Act providing for the State to disclose business names registration data to ASIC. This appears to be for the purposes of the migration of this data from state registers to the Nation�
	7.2 Some of these business names will be identical to others that have been registered by different owners in different jurisdictions. It is proposed by the Commonwealth, to overcome any confusion, that ASIC may insert a word or expression on the National �
	7.3 Businesses will only be required to have a distinguishing word or expression included on the National Register and will not have to append it to their trading name. This will avoid them having to incur the cost of changing their advertising.28F
	7.4 For example, ABC Trading in Perth and ABC Trading in Brisbane are registered as business names on the Western Australian and Queensland registers respectively. Both will be migrated to the National Register and ASIC will add a distinguishing word or ex�
	7.5 The Committee has identified several potential issues with this approach.
	7.6 When each of these matters was put to the Department, it responded as follows.
	With respect to consumer confusion
	7.7 The Department denied that consumers will be confused. It said:
	7.8 While the Department acknowledged the discriminatory impact of the national scheme, it believes it to be justified on the ground that it is appropriate to distinguish between existing and new business names when establishing a national scheme, grandfat�
	7.9 Also, the Department said the Commonwealth has indicated, following feedback from stakeholders, those seeking registration of business names on the National Register after the migration of data from state and territory registers will also be able to ha�
	7.10 The Department stated:
	7.11 The Committee notes that this may become an issue should the business expand in the future to operate in different states and may also lead to consumer confusion.
	7.12 When asked whether there were any criteria or guidelines to use in determining the term ‘nearly identical’, the Department said:
	7.13 As these criteria or guidelines were not made available to the Committee, the Committee is unable to comment on their adequacy or any impact on parliamentary sovereignty. However, the Committee expects, following on from the evidence of the Department�
	7.14 The Committee is of the view that, in the development of the national scheme, there appears to have been a focus on business interests without this having been adequately balanced against the interests of consumers, which may result in consumer confus�
	7.15 Section 60(4)(a) of the Commonwealth Act requires ASIC to remove from any entry given to a person requesting information any detail which the Business Names Registration Regulations 2011 (Commonwealth) requires to be excised. Regulation 9 provides tha�
	7.16 The Committee expressed concern about the lack of business information that will be available on the National Register. If a consumer wishes to take legal action against a home based business, contact details necessary to effect service of court docum�
	7.17 Where contact details are not available from other sources, such as the electoral roll or the telephone book, this may prevent the business being located and effect service of the court documents.
	7.18 Section 4.4(12) of the IGA provides:
	7.19 The Commonwealth has sought to explain the restriction on business information on the basis that it is required to restrict information, such as home address, in order to comply with the Information Privacy Principles outlined in section 14 of the Pri�
	7.20 The Committee is of the view ASIC can and should make it clear to business name owners, when explaining the purpose for which personal information, such as contact details, is being provided, that this may include ASIC providing contact information to�
	7.21 While the Department acknowledged there will be a reduction in the information currently available in Western Australia, it regarded it as an appropriate balance between privacy concerns for people who run home businesses and the provision of a means �
	7.22 The Committee is of the view that these methods may not provide satisfactory alternatives to contact information being made available for the following reasons.
	7.23 The Committee recognises the need for the competing factors of privacy and provision of information to be appropriately balanced as part of the setting up of the national scheme.  For example, the Committee recognises there may be circumstances where �
	7.24 The Committee therefore notes the following.
	7.25 This process  would overcome  privacy concerns, ensuring consistency with Principle 11 of the Information Privacy Principles, which lists circumstances where disclosure of personal information can be made and ensure the same information available in W�
	7.26 The Committee draws the issue of the reduction in information available to the consumer under the national scheme to the attention of the Legislative Council as well as the alternative process outlined above which addresses the privacy concerns while �
	7.27 Business names and registered trademarks differ in that the registration of a business name confers no legal ownership of that name, whereas the registration of a trademark does.
	7.28 Concerns have been raised about business names infringing trademark rights. The Senate Economics Legislation Committee (Senate Committee) referred to a report by the Advisory Council on Intellectual Property (ACIP) which stated:
	7.29 The Senate Committee went on to refer to a recommendation by ACIP that:
	7.30 The Department advises that as a result of the concerns raised by the Senate Committee, it is proposed ASIC will have a link on the National Register website to a trademark search tool called ‘TM Check’ to enable applicants for the registration of new�
	7.31 The onus will be on:
	7.32 ASIC will not prevent the registration of a business name that may infringe a trademark.47F
	7.33 When the Department was asked what its current approach was under the WA Act to the registration of business names that infringe trademarks, it stated:
	7.34 It also stated, when asked why there is no provision for ASIC to refuse to register a new business name, that infringes on a trademark:
	7.35 The Committee considers that the information to be made available to applicants for new business names under the national scheme is sufficient to address this issue.
	7.36 The Minister cites that a key advantage to the State participating in the national scheme will be that the fee for registering a business name on the National Register will be lower than that currently charged by the State. The fee will be initially s�
	7.37 Currently in Western Australia there is no capacity to renew for anything less than a three year period.  It appears that under the national scheme there may be capacity to renew for a one year period but this is not explicit in the Business Names Reg�
	7.38 The Minister also cites the main disadvantage to the State is that it is no longer able to raise revenue from the fees.51F
	7.39 When the Committee asked the Department how much revenue the State currently raises from the registration of business names, it responded as follows.
	7.40 The Department also confirmed that the anticipated reward payment to the State from the Commonwealth, which is $56.838 million, is not tied to the implementation of any one COAG reform, but all 27 reforms.53F
	7.41 The Committee also notes clause 4(2)(h) of the Bill provides any matter relating to the imposition or payment of taxes under a State law is not a ‘continuing business names matter’.
	7.42 The Committee draws the loss of revenue to the State to the attention of the Legislative Council.
	7.43 Section 5 of the Business Names Registration (Fees) Act 2011 (Commonwealth) places a cap on a single fee for a “chargeable matter” of $10,000 and on a sum of fees, $50,000.54F
	7.44 Unlike the situation in Western Australia, under section 4(2) of the Business Names Registration (Fees) Act 2011 (Commonwealth) any prescribed fees are imposed “as taxes” and the fees “need not bear any relationship to the cost of providing any servic�
	7.45 When the Committee asked the Department why this cap does not bear any relationship to the cost of providing the service, the Department said:
	7.46 As to whether the cost of registration charged by ASIC can be guaranteed to be kept at a reasonable level, the Department said:
	7.47 The Committee draws this issue to the attention of the Legislative Council.
	7.48 Neither the WA Act, the Bill, the Commonwealth Act, nor the IGA contain a review clause.
	7.49 When the Committee highlighted the lack of a review clause to the Department, it said:
	7.50 The Department also confirmed that should any issues of a systemic nature be brought to its attention, it would take these up with ASIC and would recommend the Minister take them up as well.59F
	7.51 The Committee notes the document entitled ‘National Business Names Reforms Key Performance Indicators – ASIC’ tabled by the Department at the hearing (KPIs), which ASIC is required to include in its annual report pursuant to section 5.4(2) of the IGA.˘
	7.52 Due to the importance of reviewing the impact of the national legislation on Western Australian businesses and consumers, the Committee is of the view that any continuous review by the Department would be enhanced by the KPIs being broken down on a ju˘
	7.53 The Committee makes the following recommendation.
	7.54 Section 23 of the Commonwealth Act requires an entity to obtain an ABN if it seeks to register a business name. This is not a requirement under the WA Act.
	7.55 Also, businesses are not currently required to register for an ABN if their gross income is less than $75,000 per annum. Businesses are only required to do so if they have to pay the Goods and Services Tax.
	7.56 The Department outlined the following factors in support of its view that this requirement constitutes a very limited burden on businesses.
	7.57 The Committee is of the view the Department, having consulted with businesses and based on the factors outlined in paragraph 7.56 above, has adequately addressed this issue.

	8 Conclusion
	8.1 The Committee finds the Bill, subject to its recommendations, adequately facilitates the coming into effect of the national scheme legislation as contemplated under the IGA, thereby carrying into effect the intention of the IGA.
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	APPENDIX 2  IDENTIFIED STRUCTURES OF UNIFORM LEGISLATION
	The Committee has adapted the following five structures from the Protocol on Drafting National Uniform Legislation by the national Parliamentary Counsel’s Committee, 2008 Third Edition. Further detail of these structures may be found at: http://www.pc...
	Structure 1 - Applied laws. Also known as template, cooperative and complementary legislation, here legislation is enacted in one jurisdiction and applied (as in force from time to time) by other participating jurisdictions as a law of those other jur...
	Structure 2 - Model legislation. Also known as mirror legislation, this legislation is enacted in participating jurisdictions with any local variations that are necessary to achieve the agreed uniform national policy when the legislation forms part of...
	Structure 3 - Legislation of the States referring legislative power to the Commonwealth. Legislation can either confer general authority to legislate with respect to a general matter described in the referral legislation or confer specific authority t...
	Structure 4 - Legislation of the States adopting a Commonwealth law. The Commonwealth Constitution at paragraph 51 (xxxvii) enables a State, as an alternative to referral, to “adopt” a Commonwealth law enacted in reliance on a referral by other States...
	Structure 5 - A combination of structures. Here some provisions of a legislative project may be dealt with by way of an applied law scheme and other provisions by way of national model scheme. Those jurisdictions that are currently prepared to use an ...

	APPENDIX 3  Intergovernmental Agreement for Business Names Agreement 2009
	APPENDIX 3  Intergovernmental Agreement for Business Names Agreement 2009

