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Sentencing Legislation (Transitional Provisions) Amendment Bill 2008 

Explanatory Memorandum 

 
Overview of Bill 
 
The Sentencing Legislation Amendment and Repeal Act 2003 (WA)(Act No. 50 of 
2003) (‘the 2003 Amendment Act’) was enacted with the intention to improve the 
transparency of sentences and ensure that the offender would be subject to State control 
for the whole of a sentence, and not two-thirds as previously occurred under the system 
of automatic one-third remission of sentences. 
 
To ensure that persons imprisoned after the commencement of the 2003 Amendment 
Act did not actually serve any longer terms in prison than they would have prior to the 
2003 Amendment Act, and to avoid substantial increases in the prison population, the 
2003 Amendment Act provided for transitional arrangements under which a court 
sentencing an offender to imprisonment was thereafter required to impose a fixed term 
of imprisonment that is two-thirds of the fixed term that would have been imposed had 
the old provisions still been in operation.  This transitional provision is contained in 
clause 2(1) of Schedule 1 of the 2003 Amendment Act and commenced on 31 August 
2003.  
 
Clause 2(1) of Schedule 1 of the 2003 Amendment Act was not to apply in some cases, 
which included if: 

 the statutory penalty for an offence was amended after the new provisions 
commenced; 

 a guideline judgement was given; or 
 there was some other binding precedent by another court. 

 
The intention of clause 2 was that in time, as the practice of the court was established 
under the new provisions, the court would no longer need to apply clause 2 if it 
followed the practice established by the court (see clause 2(4)).  Despite this intention, 
courts continue to reduce sentences by one-third in all cases based on the premise that it 
is a statutory requirement.  The effect of clause 2(1), as interpreted by the majority 
judgement in Yates v The State of Western Australia [2008] WASCA 144, is that, as a 
matter of general application, the transitional provisions will continue to operate 
indefinitely if not repealed.  
 
To put this matter beyond doubt, and to ensure that sentencing judges have full 
discretion to impose the maximum statutory penalty when sentencing an offender, the 
Bill proposes to delete clause 2 to remove the general requirement to reduce the fixed 
term of imprisonment by one-third.  
 



Page 2 of 3 

 

Clause Notes 
 
Clause 1. Short Title 
 
Clause 1 provides that the title of the proposed Act is the Sentencing Legislation 
(Transitional Provisions) Amendment Act 2008.   
 
Clause 2. Act amended 
 
Clause 2 formally identifies the Act to be amended by this Act, being the Sentencing 
Legislation Amendment and Repeal Act 2003 (‘the 2003 Amendment Act’). 
 
Clause 3. Schedule 1 clause 2 deleted 
 
Clause 3 of the Bill proposes to delete clause 2 of Schedule 1 of the 2003 Amendment 
Act which provides that, ‘if a court sentencing an offender to imprisonment proposes to 
impose a fixed term (with or without a parole eligibility order), it must impose a fixed 
term that is two thirds of the fixed term that it would have imposed had the old 
provisions been in operation at the time of sentencing’. The deletion of clause 2 of 
Schedule 1 will remove the requirement for courts to reduce the fixed term of 
imprisonment by one-third. 
 
Clause 4. Schedule 1 clause 3A inserted 
 
Clause 4 of the Bill inserts the proposed clause 3A before clause 3 of Schedule 1.  
Clause 3A contains 4 subclauses which provide for the following in relation to the 
deletion of clause 2 of Schedule 1 of the 2003 Amendment Act: 
 
Clause 3A(1) 
 
Proposed clause 3A(1) provides definitions for the purposes of clause 3A as follows: 
 
‘clause 2’ is defined to mean clause 2 of Schedule 1 of the 2003 Amendment Act.   
 
‘minimum custodial period’ is defined as the term required to be served in custody 
before the offender is eligible to be released on parole or entitled to be discharged from 
the sentence.  
 
‘relevant commencement’ is defined as the commencement date for the Sentencing 
Legislation (Transitional Provisions) Amendment Act 2008 which will be the 28th day 
after Royal Assent by virtue of the Interpretation Act 1984 section 20(2).  
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Clause 3A(2) 
 
Proposed clause 3A(2) seeks to ensure that, after the relevant commencement,  clause 2 
(i.e. the requirement for sentencing judges to reduce the fixed term of imprisonment by 
one-third) will cease to apply to the sentencing of all offenders: 
• even if the offence was committed before the relevant commencement; and 
• even if the offender was convicted of the offence before the relevant 

commencement; and 
• even if the offender is being sentenced as a result of an appeal against a sentence 

imposed before the relevant commencement. 
 
This provision aims to ensure that on the 28th day after Royal Assent all offenders will 
be sentenced under the new regime.  
 
Clause 3A(3) 
 
Proposed clause 3A(3) provides that courts can have regard to the minimum custodial 
periods (defined in proposed clause 3A(1)) of fixed terms imposed prior to the relevant 
commencement, whether the one-third reduction in sentence was applied or not, and 
also the minimum custodial period of the fixed term it is imposing.  The intention is to 
allow these custodial periods to be considered in deciding what fixed term should be 
imposed.   
 
Clause 3A(4) 
 
Proposed clause 3A(4) is a sunset clause to cause proposed clause 3A to expire 3 years 
after the relevant commencement.  
 
Clause 5. Schedule 1 clause 14 deleted 
 
Clause 14 of Schedule 1 provides that Regulations may be made for the operation of 
Schedule 1.  Clause 14(3) requires that any Regulations made specific to Schedule 1 
must be made within the first 12 months of the Schedule’s commencement. The 12 
months expired on 31 August 2004.  Given this clause is spent, there is no legal reason 
for this clause to remain in the legislation and accordingly a provision is included to 
delete clause 14.  

 


