
ACTS AMENDMENT (FEDERAL COURTS AND TRIBUNALS) BILL 2001

CLAUSE NOTES

Part 1 – Preliminary

Clause 1 – contains the short title.

Clause 2 – sets out the dates upon which various provisions of the Bill are to come into
operation.

Sub-clause (1) provides that, apart from Parts 3 and 9, the Act is to come into
operation when it receives the Royal Assent.

Sub-clause (2) provides that sections 6 to 12 of Part 3 have retrospective
effect to 1 July 2000.  These sections are consequential upon and parallel
changes to the Commonwealth Corporations Act 1989 which resulted in the
Supreme Court having jurisdiction over corporations matters as from 1 July
2000.

Sub-clause (3) provides that sections 13 to 22 of Part 3 will only come into
force if the new Commonwealth Corporations Act 2001, enacted pursuant to a
referral of State powers, has not come into operation before this legislation
receives the Royal Assent.

Sub-clause (4) provides that Part 9 (other than section 50) will come into
force when Parts 4 to 10 of the Commonwealth Administrative Review
Tribunal Act 2001 comes into operation.  This will be when the new
Administrative Review Tribunal is ready to commence operation.

Sub-clause (5) provides that section 50 will only come into force if the new
Commonwealth Corporations Act 2001 has not come into operation before
this legislation receives the Royal Assent and the Administrative Review
Tribunal has commenced operation.

Part 2 – Competition Policy Reform (Western Australia) Act 1996 amended

Clause 3 - identifies the Act to be amended.

Clause 4 - repeals Part 5 Division 3 of the Act, which purported to confer exclusive
jurisdiction in both civil and criminal matters arising under the Act on the
Federal Court.

Clause 5 - amends the definition of "Commonwealth administrative laws" by deleting
reference to the Commonwealth's Administrative Decisions (Judicial Review)
Act 1997 ("ADJR Act"), which confers jurisdiction on the Federal Court.
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Part 3 – Corporations (Western Australia) Act 1990 amended

Clause 6 - identifies the Act to be amended.

Clause 7 - Sub-clause (1) amends the definition of "Commonwealth administrative laws"
by deleting reference to the ADJR Act, which confers jurisdiction on the
Federal Court.

Sub-clause (2) deletes reference to the Family Court of Australia from the
definition section, as it is a federal court upon which the State is precluded
from conferring jurisdiction.

Clause 8 - amends section 40(1) of the Act to incorporate into the operation of the
Division jurisdiction under the ADJR Act and in respect of civil matters
involving decisions made by officers of the Commonwealth to prosecute for
offences under the Corporations Law.

Clause 9 - Sub-clause (1) amends section 41(1) by inserting definitions of
"Commonwealth authority" and "officer of the Commonwealth" and
amending the definition of "superior court" to exclude the Federal Court and
the Family Court of Australia.

Sub-clause (2) amends section 41(2)(a) to delete reference to the rules of the
Federal Court and Family Court.

Clause 10 - Sub-clause (1) amends section 42(1) by deleting the words "as it applies as a
law of Western Australia," as these words will now be redundant.

Sub-clause (2) inserts new sub-clauses (1a) and (1b) which confer jurisdiction
on the Supreme Court under the ADJR Act as if it were a State Act in relation
to decisions made under the Corporations Law by a Commonwealth authority
or an officer of the Commonwealth.

Clause 11 - Sub-clause (1) repeals section 42A(1), which purports to confer jurisdiction
on the Family Court of Australia in respect of civil matters arising under the
Corporations Law.

Sub-clause (2) deletes from section 42A(2) the words "as it applies as a law of
Western Australia" as these words will now be redundant.

Clause 12 - Deletes from section 42B(1) the words "as it applies as a law of Western
Australia" as these words will now be redundant.

Clause 13 - Amends section 43, which relates to appeals, by deleting references to the
Federal Court and the Family Court of Australia.
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Clause 14 - Sub-clause (1) repeals section 44(1) and inserts a new sub-section to provide
that the section applies to proceedings under section 42(1) and (1a).

Sub-clause (2) amends section 42(2) by making its provisions subject to sub-
sections (3), (4) and (5), which are to be inserted.

Sub-clause (3) inserts 4 new sub-sections:

•  Sub-section (3) requires the Supreme Court to transfer a proceeding under
section 42(1a) (see clause 10 above) to the Federal Court unless the
matter for determination arises out of or relates to other proceedings
pending in a Western Australian court arising under the Corporations
Law that is not in respect of a matter referred to in section 42(1a).

•  Sub-section (4) confers an overriding discretion on the Supreme Court to
transfer a proceeding with respect to a matter under section 42(1a) to the
Federal Court if it thinks appropriate.

•  Sub-section (5) makes it clear that it is not intended to confer jurisdiction
on the Federal Court if it does not otherwise have jurisdiction.

•  Sub-section (6) makes it clear that the desirability of having related
proceedings heard in the same jurisdiction is a matter that may be taken
into account in determining the interests of justice.

Clause 15 - Sub-clauses (1) – (3) amend section 44A, which relates to the transfer of
family court proceedings involving civil matters under the Corporations Law
to other courts, by deleting references to the Family Court of Australia and the
Federal Court.

Sub-clause (4) makes it clear that it is not intended to confer jurisdiction on a
court (eg the Federal Court) if it does not otherwise have jurisdiction.

Clause 16 - Inserts a new sub-section (6a) to make it clear that section 44AA is not
intended to confer jurisdiction on a court (eg the Federal Court) if it does not
otherwise have jurisdiction.

Clause 17 -  Amends section 45, which deals with the conduct of proceedings, by deleting
from the definition of "relevant jurisdiction" paragraphs (a) and (b) which
refer to jurisdiction conferred on the Federal Court and the Family Court of
Australia under the Corporations Law.

Inserts a new sub-section (e) referring to the jurisdiction conferred on a court
with respect to matters referred to in section 42(1a) (see clause 10 above).

Clause 18 - Amends section 46, which requires courts to act in aid of each other, by
including a reference to the jurisdiction in respect of the matters referred to in
section 42(1a) (see clause 10 above).
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Clause 19 - Sub-clause (1) repeals section 50(1) relating to the enforcement of judgments
and re-enacts it by deleting references to the Federal Court and the Family
Court of Australia.

Sub-clause (2) amends section 50(2) to delete reference to the Federal Court
and the Family Court of Australia.

Clause 20 - Repeals section 52, which refers the application of the rules of the Federal
Court.

Clause 21 - Repeals section 52A(1), which refers the application of the rules of the
Family Court of Australia.

Clause 22 - Amends section 54(2)(a)(vii) to delete reference to the application of the rules
of the Federal Court.

Part 4 – Federal Courts (State Jurisdiction) Act 1999 amended

Clause 23 - Identifies the Act to be amended.

Clause 24 - Amends section 2 to delete sub-sections (2) and (3) which relate to the
coming into operation of Division 2 of Part 4 of the Act, as they are rendered
unnecessary by this Act.

Clause 25 - Inserts a new Part 2A relating to the jurisdiction of courts.

It includes a new section 12A.  Sub-section (1) makes it clear that no law of
the State purports to confer jurisdiction on a federal court.  Subsection (2)
provides that a law of the Commonwealth that is applied as a law of the State
does so except to the extent that it would purport to confer jurisdiction on a
federal court.

It includes a new section 12B, which makes it clear that a law of the
Commonwealth that is applied as a law of the State is modified so as not to
have the effect of excluding the jurisdiction of State courts.  Section 12B also
provides for the making of regulations conferring jurisdiction on State courts
under an applied law.

Clause 26 - Part 4 Division 2, which provided for amendments to a number of Acts to
come into force on proclamation, is repealed, as they are rendered
unnecessary by this Act.

Part 5 – Gas Pipelines Access (Western Australia) Act 1998 amended

Clause 27 - Identifies the Act to be amended.
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Clause 28 - Repeals Part 4, Division 2, which purported to confer jurisdiction on the
Federal Court and Division 3, which applied the ADJR Act as State law so as
to confer jurisdiction on the Federal Court.

Clause 29 - Sub-clause (1) amends sub-sections 24(c) and (f) to delete reference to the
Federal Court.

Sub-clause (2) adds a further subsection (1a) and makes it clear that the
Supreme Court does not have jurisdiction unless the State has been
determined to be the scheme participant most closely connected with the
pipeline.

Clause 30 - Schedule 1 section 2 is amended by deleting the definition of "Federal Court".

Clause 31 - Schedule 1 section 32(4)(a), relating to judicial review, is amended by
deleting reference to the ADJR Act applying as a law of the State.

Adds a new paragraph (c) to section 32(4) to allow for proceedings for
judicial review outside the ADJR Act.

Part 6 – Jurisdiction of Courts (Cross-vesting) Act 1987 amended

Clause 32 - Identifies the Act to be amended.

Clause 33 - Amends section 4 by repealing sub-sections (1) and (2) which purport to
confer jurisdiction in State matters on the Federal Court and the Family Court
of Australia.

Repeals sub-section (5) and inserts a new sub-section to make it clear that
jurisdiction in criminal matters may not be cross-vested.

Clause 34 - Sub-clause (1) deletes section 5(1)(b) and inserts a new paragraph (b) which
allows for proceedings to be transferred from the Supreme Court to the
Federal Court or Family Court in appropriate circumstances, if those
proceedings are within the jurisdiction of those courts.

Sub-clause (2) amends section 5(5)(b) by deleting sub-paragraph (ii) and
replacing it with a new sub-paragraph which also allows for the transfer of
proceedings from the Federal Court or the Family Court of Australia to the
Supreme Court in appropriate circumstances, while recognising that the State
is not capable of conferring jurisdiction on the Federal Court or the Family
Court of Australia.

Sub-clause (3) repeals section 5(6), which provided for the transfer of
proceedings between the Federal Court and the Family Court of Australia, as
being something beyond the power of the State to sanction.
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Sub-clause (4) makes it clear that it is not intended to confer jurisdiction on a
court if it does not otherwise have jurisdiction.

Clause 35 - Sub-clause (1) inserts a new subsection (1a) in section 6, which deals with
"special federal matters", over which the Federal Court has exclusive
jurisdiction, and provides that a court is only required to transfer to the
Federal Court so much of the proceedings as is within the jurisdiction of that
court (including its accrued jurisdiction).

Sub-clause (2) amends section 6(2) to insert the words "or part of a
proceeding" to complement the new subsection (1a).

Clause 36 - Inserts a new section 6A dealing with special federal matter proceedings,
where a Commonwealth authority or officer of the Commonwealth is acting
under powers conferred under a State law.  The new section allows for the
transfer of those proceedings from the Federal Court or the Family Court of
Australia to the Supreme Court and vice versa in appropriate cases.

Clause 37 - Amends section 10(a) to delete reference to the Federal Court and the Family
Court of Australia.

Clause 38 - Repeals section 11(2) so as to delete reference to proceedings under cross-
vested jurisdiction in the Federal Court and the Family Court of Australia.

Clause 39 - Repeals section 14(1) so as to delete reference to judgments under cross-
vested jurisdiction in the Federal Court and the Family Court of Australia.

Part 7 – National Crime Authority (State Provisions) Act 1985 amended

Clause 40 - Identifies the Act to be amended.

Clause 41 - Repeals and replaces section 12(11) to delete reference to Judges of the
Federal Court.

Clause 42 - Repeals section 15, which conferred jurisdiction on Judges of the Federal
Court to make orders for the delivery to the NCA of the passport of a witness,
as being beyond the power of the State.

Clause 43 - Amends section 20(1) by deleting reference to the Federal Court and section
15 and inserting instead "section 24 of the Commonwealth Act".

Amends section 20(3) and 20(4) by deleting reference to the Federal Court.

Clause 44 Sub-clause (1) repeals section 21(2) to 20(5) to take away the jurisdiction of
the Federal Court to review a decision requiring the production of a
document.
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Sub-clause (2) amends section 21(6)(b) by deleting subsection (2) and
inserting reference to relevant provision of the Commonwealth Act.

Sub-clause (3) repeals section 21(7) to (11) to take away the jurisdiction of
the Federal Court.

Sub-clause (4) amends section 21(12) by inserting reference to the relevant
provisions of the Commonwealth Act.

Sub-clause (5) repeals section 21(13) and (14) to take away reference to the
jurisdiction of the Federal Court.

Sub-clause (6) amends the definition of "relevant day" to bring it into line
with the changed arrangements.

Sub-clause (7) repeals section 21(16) and (17) as they are now redundant.

Clause 45 - Repeals section 22, which refers to the jurisdiction of the Supreme Court.

Part 7 – New Tax System Price Exploitation Code (Western Australia) Act 1999
amended

Clause 46 - Amends section 26 in the definition of "Commonwealth administrative laws"
by deleting paragraph (a)(ii) which refers to the ADJR Act.

Part 8 – Amendments relating to the Administrative Review Tribunal

Clauses 47
to 51 Amend, in substantially identical terms, the Agricultural and Veterinary

Chemicals (Western Australia) Act 1995, the Biological Control Act 1986, the
Competition Policy Reform (Western Australia) Act 1996, the Corporations
(Western Australia) Act 1990 and the New Tax System Price Exploitation
Code (Western Australia) Act 1999 in anticipation of the establishment of the
Commonwealth Administrative Review Tribunal, which is to replace the
existing Administrative Appeals Tribunal.  These provisions will not come
into force until the Administrative Review Tribunal is in operation.


