
   

           
  
              
 
 

EXPLANATORY MEMORANDUM 

RAILWAY (BBI RAIL AUS PTY LTD) AGREEMENT AMENDMENT BILL 2021 
 
Section 1 (Short title) 
Contains the short title of the Act.  
Section 2 (Commencement) 
Paragraph (a) provides that sections 1 and 2 of the Act come into operation on the day on 
which the Act receives Royal Assent.  

Paragraph (b) provides that the rest of the Act comes into operation on the day after the 
day the Act receives Royal Assent.  
Section 3 (Act amended) 
Specifies that the Act amends the Railway (BBI Rail Aus Pty Ltd) Agreement Act 2017 
("Agreement Act"). 

Section 4 (Section 3 amended) 
Paragraph (1) deletes in section 3 of the Agreement Act the definition of "Agreement". 

Paragraph (2) inserts in section 3 of the Agreement Act in alphabetical order the following 
definitions: 

2020 variation agreement means the agreement a copy of which is set out in 
Schedule 2; 

Agreement means the scheduled agreement –  

(a) as varied from time to time in accordance with its terms; and 

(b) as varied by the 2020 variation agreement. 
Section 5 (Section 4 amended) 
Amends section 4 of the Agreement Act by inserting subsection (1A) which ratifies the 
2020 variation agreement. 
Section 6 (Section 6 amended) 
Amends section 6(2) of the Agreement Act so that it also provides that if a provision of the 
2020 variation agreement purports to modify or exclude the operation of an enactment for 
a purpose or in relation to a person or thing, then the operation of the enactment is modified 
or excluded to the extent necessary for the provision to have effect. 
Section 7 (Schedule 2 inserted) 
Inserts Schedule 2 into the Agreement Act, comprising a copy of the 2020 variation 
agreement dated 10 September 2020. 

 

  



   

 
Schedule 2 - 2020 Variation Agreement 

 
PARTIES 
The Honourable Mark McGowan, BA, LLB, MLA, Premier of the State of Western Australia, 
acting for and on behalf of the said State and its instrumentalities from time to time (“the 
State”), 

BBI Rail Aus Pty Ltd (“the Company”), 

Todd Petroleum Mining Company Limited, Todd Offshore Limited, and Todd Minerals 
Limited, (each a “Guarantor” and collectively “the Guarantors). 

RECITALS 
 

A. The State, the Company and the Guarantors are the parties to the agreement 
dated 23 January 2017 ratified by and scheduled to the Railway (BBI Rail Aus Pty 
Ltd) Agreement Act 2017 and which is referred to in this Agreement (being the 
2020 variation agreement) as the “Principal Agreement” 

B. The parties wish to vary the provisions of the Principal Agreement on the terms 
and conditions set out in this Agreement. 

THE PARTIES AGREE AS FOLLOWS: 
 
Clause 1 - Ratification and Operation 
 

(1) This Agreement, other than this clause 1, will come into operation in 
accordance with subclause (2). 

(2) The Agreement, other than this clause 1, comes into operation on the day on 
which it is ratified by an Act of the Parliament of Western Australia (Operative 
Date), unless terminated before that day under subclauses (4) or (5). 

(3) The State must introduce a Bill, ratifying this Agreement by 30 September 
2020, or a later date agreed between parties.  The State must endeavour to 
secure its passage as an Act. 

(4) If by 30 June 2021 this Agreement has not been ratified by an Act of the 
Parliament of Western Australia then, unless the parties to this Agreement 
otherwise agree, this Agreement terminates on that day and no party will have 
any claim against any other party with respect to any matter or thing arising 
out of, done, performed, or omitted to be done or performed under this 
Agreement. 

(5) The parties agree that if the Principal Agreement is otherwise determined in 
accordance with its provisions on a day prior to the Operative Date, then this 
Agreement shall also terminate on and from that day and no party will have 
any claim against any other party. 

 
Clause 2 – Variations of Principal Agreement 
 
Under the provisions of the Principal Agreement, the Company is currently obliged to 
submit detailed proposals for the Project by 30 September 2020 (after having been granted 
an 18 month extension from 31 March 2019 to this date).   
 
The Company has advised the State that it will not be able to meet this timeframe, including 
because of delay due to COVID-19.   



   

 
The primary variation effected by this Agreement is to extend the clause 11(1) deadline 
date for submission of detailed proposals to 31 March 2022, and to provide for a further 
capacity for this deadline date to be extended for a period of up to 18 months, at the 
discretion of the Minister. 
 
In doing so, this Agreement also precludes the Company from relying on force majeure to 
justify any future delay in meeting its obligations under clause 11 of the Principal 
Agreement. 
 
Subclause (1) 
 
Inserts into clause 1 (Definitions) of the Principal Agreement in alphabetical order 
definitions of "Variation Agreement" and "Variation Date". 
 
Subclause (2) 
 
Varies clause 11(1) of the Principal Agreement by deleting "31 March 2019" and inserting 
"31 March 2022" as the new 'submission of proposals deadline date' for the Project. 
 
Subclause (3) 
 
Varies clause 11 of the Principal Agreement by inserting a new subclause (6) providing 
that the provisions of clause 27 (Force majeure) do not apply to clause 11. 
 
Subclause (4) 
 
Varies clause 12(6) of the Principal Agreement by deleting "1 October 2019" and inserting 
"1 October 2022".  This is a consequential amendment due to extending the 'submission 
of proposals deadline date' in clause 11(1).  Clause 12(6) provides that if all the detailed 
proposals for the Project are not approved by the specified date, then the Minister may 
give the Company 12 months' notice of intention to determine the Principal Agreement. 
 
Subclause (5) 
 
Varies clause 19 (Use of local labour professional services and materials) of the Principal 
Agreement by inserting a new subclause (5) by which the Company acknowledges that 
the State may enact general legislation in substitution for or in modification of the 
provisions of the Principal Agreement relating to local participation. 
 
Subclause (6) 
 
Varies clause 28 (Power to extend periods) of the Principal Agreement by amending 
clause 28(2) so that after the "Variation Date" there is a further capacity for the 'submission 
of proposals deadline date' in clause 11(1) to be extended once more for a period of up to 
18 months, at the discretion of the Minister. 
 

 


