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BENNETT, MR MICHAEL BRUCE,
Environmental Defenders Office of Western Australia (Inc),
examined:

The CHAIRMAN:  Good afternoon, Mr Bennett.  Thank you for coming.  Please note the
following -

1. The committee hearing is a proceeding of Parliament and warrants the same respect
that proceedings in the House itself demand.

2. Even though you are not required to give evidence on oath, any deliberate
misleading of the committee may be regarded as contempt of Parliament.

Having said that, welcome and thank you for coming today.  Have you completed the “Details of
Witness” form, and do you understand the notes attached to it?

Mr Bennett:  Yes.

The CHAIRMAN:  Did you receive and read the information for witnesses briefing sheet and
guidance note regarding giving evidence before parliamentary committees?

Mr Bennett:  Yes.

The CHAIRMAN:  Did you understand all aspects of that information?

Mr Bennett:  Yes.  I appear before the committee as an employee of the Environmental Defender’s
Office, a community legal centre specialising in environmental law.

The CHAIRMAN:  Thank you.  The committee has received your submission of 27 July this year.
Do you wish to propose any amendment to it?

Mr Bennett:  There are some matters I will add, but there is nothing I want to amend.

The CHAIRMAN:  In that case, is it your wish that the submission that you have provided and to
which you will speak be incorporated as part of the transcript of evidence?

Mr Bennett:  Yes, please.

My submission was made on the basis that written submissions were to be used to try to identify
some of the issues to be addressed by the committee and some of the evidence that the committee
should try to get from the various government authorities.  In this submission I have sought to
identify some of the matters that I believe would be helpful to investigate.  I will address the
committee in three different areas.  The first area is planning issues associated with the fire.  The
issue I am trying to get at here is how the planning system worked in the Bellevue fire to separate
the storage facility from other areas which might be affected by a fire at the facility.  In other words,
was the planning system adequate to establish a buffer between that use and other uses that might
conflict with it, and was the development approval process followed through correctly?  I identify in
paragraph 4 of my submission the Western Australian Planning Commission’s policy on planning
for hazards and safety, a copy of which I have attached to my submission.  I draw the committee’s
attention to paragraph 6 of the policy, which deals with storage of dangerous goods.  You will note
that a number of matters are set out there; for example, paragraph 6.1.2 reads -

In considering proposals for development of warehouses, open air storage and industries
involving storage, a planning authority should establish whether dangerous goods, or
materials that may cause a hazard in the event of a fire, are to be stored on site.
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By way of example, that raises the question of whether the local authority, in approving this area for
the use in question, considered whether dangerous goods or materials that may cause a hazard in the
event of fire were to be stored on the site.  The submission here is simply that the committee have
regard to this policy and assess whether the local authority, the City of Swan, complied with it in
granting approval.

Mr DAY:  Has planning policy DC 4.2 been adopted by the City of Swan?

Mr Bennett:  I understand it has been adopted by the Western Australian Planning Commission.  I
obtained it through the web site of the Ministry for Planning.  It is a state-wide policy that applies to
hazardous goods and the storage of hazardous goods.

Mr DAY:  I expect that the City of Swan is aware of that, and will implement what it says here.

Mr Bennett:  That is right.  I refer to paragraph 10 of the submission.  The relevant local
government here is the City of Swan.  I note that under the version of the City of Swan’s town
planning scheme I had available to me at the time of the submission, a “use class” of hazardous
industry was in the scheme.  The question arises, was this industry put into that classification; and,
if not, why not?  I note that hazardous industry was not a “permitted use” under the scheme.  In
other words, one of the questions that arises for the committee is whether this industry has been
classified as hazardous industry.  If so, and if the scheme at the relevant time said a hazardous
industry was not permitted, there is a clear breach of the scheme by the City of Swan.

Mr DAY:  Do you know what the scheme did say?

Mr Bennett:  No, I am not aware of when the application came before the City of Swan.  It would
be a matter of turning up the copy of the relevant scheme at that time.  What shortcut might be -

The CHAIRMAN:  It may be a matter of a change of usage when the matter came before the City
of Swan.

Mr Bennett:  Yes, if a further application was made -

The CHAIRMAN:  We have heard evidence today that there was an incremental change to the
nature of the activity on the site.

Mr Bennett:  I was not aware of that.  That would then raise that issue at each stage.

The CHAIRMAN:  If it came to the attention of the City of Swan.

Mr Bennett:  That is right.  In paragraph 11, I suggest questions that might be asked of the City of
Swan.  For example, can it provide the committee with a copy of relevant agenda, minutes and other
documents relating to any granting of development approval for the facility?  One would expect that
in a report by -

The CHAIRMAN:  Is that paragraph 11(c)?

Mr Bennett:  Yes.  In a report by a planning officer supporting a recommendation for a grant of
development approval, one would expect the relevant provision of the scheme at that time to be
referred to.  That is a good guide for the committee on that issue.

Mr DAY:  The City of Swan in its submission probably addresses some of these issues.  Clearly,
you have not got a copy of it, but you may be able to obtain one from the City of Swan, if it is
happy to give it to you.  Shire officers will be speaking to it a bit later this afternoon.

The CHAIRMAN:  That is right.  If they agree, their submission will be included in the transcript,
in which case you will have an opportunity to review what they have said about this submission.

Mr Bennett:  Thank you.  As I noted briefly before, I do not have the factual material upon which
to make evidential submissions.  This was put in on the basis of identifying some of the questions
the committee might want to ask.  I understand that was the purpose of the submission.
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In the next section, headed “Legislation administered by the Department of Mineral and Petroleum
Resources”, at paragraphs 13 and following, I raise some questions that again the committee may
want to consider.

At paragraph 15, I identify two points that the committee might want to consider about the
adequacy of dangerous goods legislation.  One is whether the Explosives and Dangerous Goods Act
should be amended to provide for liability of directors and managers of corporate bodies as an
additional deterrent to that which is within the Act.  It has come to my attention since doing the
submission that a review process of the dangerous goods legislation has been undertaken.  In fact,
one of the recommendations made as part of that review was to introduce liability for directors and
managers.

Mr BOWLER:  If it is not directors and managers now, who is liable?

Mr Bennett:  The corporation itself would be liable.  A recommendation has been made that an
amendment be included in new legislation.

Mr DAY:  Who made the recommendation?

Mr Bennett:  A recommendation was made by the Department of Minerals and Energy in
November 1999.  It is contained in a document entitled “The Intent of the Dangerous Goods Bill”.
It appears that the Bill, which was foreshadowed in that document, has not been presented to
Parliament.

Mr MASTERS:  Similar personal liability exists in certain sets of laws in at least one of the eastern
States, probably New South Wales.

Mr Bennett:  Thank you.  I note that under the Environmental Protection Act similar penalties
apply.

The second point I raise is whether an amendment should be made to the legislation to allow the
regulator to require that some security be given for compliance with obligations under the
legislation.  Under the mining Act, there is a process under which mining companies can be
required to pay bonds.

Mr MASTERS:  That is the usual practice.

Mr Bennett:  That is right.  The purpose of that is particularly for rehabilitation, to ensure that the
money is available to rehabilitate the land.  That is significant in this case because it appears from
the transcript of proceedings relating to the prosecution of Waste Control Pty Ltd under the
dangerous goods legislation, that Waste Control did not have the finance to comply with licence
conditions.  That raises the issue how, to prevent this sort of thing occurring in the future, can we
ensure that operators have sufficient funds to comply with licence conditions?

Mr BOWLER:  Is that matter still before the courts?

Mr Bennett:  No, it was dealt with on 19 April 2001, and in those proceedings Waste Control Pty
Ltd pleaded guilty to 10 charges under the dangerous goods legislation.

Mr BOWLER:  There was a $20 000 fine for each offence?

Mr Bennett:  Yes.  The statement I am relying on is at footnote 2 on page 3.  A plea in mitigation
was made, and Dr Claflen, speaking on behalf of Waste Control Pty Ltd, said, and I quote -

Waste Control sought to borrow the equity it had built up in the land and apply that money
to licence compliance.  However, as the land was contaminated, no financial institution
would touch the deal.

It appears to me that the money simply was not there to do the work required to comply with the
licence conditions.  At least that is Dr Claflen’s argument.  In the future, this might be circumvented
by having a requirement for some security to be paid up-front for compliance with the licence
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conditions.  In the event of a breach, that money could be taken by the Government and applied to
ensure that licence conditions were properly complied with.

The CHAIRMAN:  The point that you make about a bond is well demonstrated when the manager
of Waste Control acknowledges that what he thought was equity was not regarded as equity by
financial institutions simply because of the level of risk associated with the land.

Mr Bennett:  That is right.

Mr BOWLER:  Have those fines been paid?

Mr Bennett:  I am not aware of that.

I tried to find some examples of that provision being used in equivalent jurisdictions or legislation
relating to dangerous goods.  I have not been able to do that.  Reference is made in one text to
companies dealing with hazardous waste and having to comply with that sort of requirement.  I am
happy to give the committee that reference if it will be of any assistance.

The CHAIRMAN:  Yes, please.

Mr Bennett:  I cannot find it immediately.  Perhaps I can provide a copy to the research officer?

The CHAIRMAN:  That will be fine.

Mr Bennett:  In paragraph 16 of the submission, I raise matters that the committee might like to
consider regarding enforcement of the dangerous goods legislation.  A report by the Auditor
General in October 2000 dealt with the administration of dangerous goods legislation by the
department.  It might be relevant for the committee to consider that.  In essence, the Auditor
General found that, and I quote -

The control and regulatory processes required by the Act and regulations are not being
satisfactorily met and in the absence of compensating controls, assurance cannot be
provided as to the effectiveness of the management of explosives and dangerous goods.
Although the Department believes the Act and regulations contain many prescriptive
requirements that are “unnecessarily complicated and expensive to enforce without any
commensurate safety benefits”, in the current circumstances, should an incident occur it may
not be possible to hold those responsible accountable.

The Auditor General was concentrating on explosives, but he did take some measures such as a
random audit of certain applications that have been implemented for the storage of explosives.  He
found that in a number of cases the mandatory information that should have been in the applications
was not present.  That might have some application for the present case.  I stress that I do not know
the circumstances of the application in this case.

Finally, on the legislation administered by the Department of Environmental Protection -

The CHAIRMAN:  Paragraph 14 of your submission poses a couple of questions.  Is there
anything further that you can say about whether the legislation is adequate or whether it was
adequately enforced?

Mr Bennett:  No, not apart from what I have already said.

Mr BOWLER:  What about your thoughts on the fact that two government departments are
involved in the same process?  From a legal point of view, does it make it more difficult?

Mr Bennett:  I guess in designing legislation it is desirable to reduce overlap and have one party
responsible as much as possible.  However, the two departments are coming at this from different
ends: the DEP from the issue of emissions into the environment, and the DEM from the point of
view of safe storage of dangerous goods.  In this case, I would not be too critical of the overlap
between the two, as long as it is very clear, perhaps by an interagency agreement, exactly which
aspects each will concentrate on to deal with their responsibilities efficiently.
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The CHAIRMAN:  I assume that you might from time to time examine these overlaps in your role
in the Environmental Defender’s Office.  Do you have some thoughts on whether the hazardous
waste as an industry by itself requires a separate legislative framework rather than allowing those
two different agencies to have shared responsibility?

Mr Bennett:  I would not make too much of the issue.  I have heard the argument about
overlapping legislation that an important issue that involves irreversible or very serious
consequences might present a case for saying that a bit of overlap is a good thing.  It is a bit like
safety checks.  If matters are checked twice from different angles, that may be a good thing.  It
becomes a problem when buck passing occurs and one agency says it is not that agency’s
responsibility, and the other agency does exactly the same.  I would not like to see the DEP’s
jurisdiction narrowed so that it could not examine all activities that might cause pollution of the
environment.

Mr BOWLER:  Would you like to see the DEP’s role expanded rather than narrowed?  People
might ask why the DME is involved at all.  What is a department that is fostering mining worrying
about a waste site in Perth?

Mr Bennett:  Yes.  I can see that argument.  It is not an issue I have considered before.  The
statutory corporation established under the dangerous goods legislation is the chief inspector of
dangerous goods.  I suppose there would be no reason, speaking off the cuff, why he could not be
housed within the Department of Environmental Protection.  I would not like to express a final view
on it.

Once again, questions that arise for the committee are whether the legislation is adequate, and
whether it was adequately enforced.  In respect of the adequacy of the legislation, I raise again the
issue about security for compliance with licence conditions.  That facility is not within the
Environmental Protection Act.  Perhaps the committee will consider whether it would be
appropriate to allow the DEP to require a proponent to provide some security for compliance.
Again the argument is that we need to ensure those resources are in place to properly comply with
the responsibilities under the legislation.

The second point I raise is whether it is appropriate to maintain political control over prosecutions
for serious pollution offences in the form of the current requirement for consent of the Minister for
the Environment and Heritage for tiers 1 and 2 offences for the two most serious classes of
offences.  It is very unusual to have a ministerial veto on prosecutions when it is otherwise
established that a breach of legislation has occurred.  If it arises in this case, the committee may
want to consider whether that consent requirement should be removed.  I note in paragraph 20(c)
that the committee might like to inquire whether permission was sought from the Minister for the
Environment and Heritage to prosecute Waste Control Pty Ltd, in the present case; and, if so, what
was the minister’s response.

The CHAIRMAN:  Would that come from the Department of Environmental Protection to the
minister under the Act?

Mr Bennett:  Yes.  The Chief Executive Officer of the Department of Environmental Protection
would authorise the prosecution with the consent of the minister.

Mr MASTERS:  Under what section of the EP Act does the minister have the power to make a
decision?

Mr Bennett:  It is under section 114 of the Environmental Protection Act.  There is a typographical
error in the footnote, which should be the Environmental Protection Act 1986 rather than 1985.

Mr BOWLER:  How many tiers are there?

Mr Bennett:  Three.

Mr BOWLER:  Is tier 3 the lowest?
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Mr DAY:  The minister does not have any role in tier 3 offences.

Mr BOWLER:  Tier 1 is the highest and the minister has control over tiers 1 and 2, but not 3?

Mr Bennett:  That is my understanding.

Mr DAY:  Do you know the background to that provision?

Mr Bennett:  Originally there were no different tiers relating to pollution offences.  Ministerial
consent was required for all prosecutions.  I am not certain why the provision was included in the
first place.  One reason may have been that there are some very general offences under the Act.
The offence of causing pollution is very general, so perhaps industry was concerned that without
some restraint companies thought they could be prosecuted for things for which they did not think
they should be prosecuted.

The CHAIRMAN:  Given the date of this Act, do you have any views whether this might have
drawn some of its inspiration from the planning appeals process, which also allows for ministerial
appeal?

Mr Bennett:  It is a very different issue.

The CHAIRMAN:  I know, but I wonder whether the framework established by the planning
appeals process may have informed some of the structural design of the Environmental Protection
Act.

Mr Bennett:  Do you mean the appeal process under the Town Planning and Development Act?

The CHAIRMAN:  Yes.

Mr Bennett:  I understand that the appeal process was in place some time prior to this Act.

The CHAIRMAN:  That is the point I am making.

Mr Bennett:  The Environmental Protection Act is much broader than the planning legislation.  It
gives rights of appeal to not only developers but also to any person.

Mr MASTERS:  It has been said many times by people from the Department of Environmental
Protection that the Environmental Protection Act did not allow them to go onto a site to prevent
pollution from happening when it had not already happened.  In other words, it seems to me that
certain people say they could not have gone onto the Waste Control site before the fire and done
things to prevent it from occurring.  My reading of section 73 of the Act, which is titled “Powers in
respect of discharges of waste and creation of pollution”, I interpret to mean that an authorised
person or inspector, with the approval of the chief executive officer, can give such directions in
writing as the inspector or authorised person considers necessary to such person as the inspector or
authorised persons considers appropriate to otherwise deal with the waste which has been, or is
being, discharged on premises.  I find that to be so broad ranging that if waste were leaking out of a
drum onto the ground, it could be called a discharge.  It may not be from the outer boundary of the
property; nonetheless, it would be a discharge.  Would that give the chief executive officer enough
power to act.

Mr Bennett:  I would be happy to give a supplementary written submission on that, but I am
reluctant to answer it off the cuff.  My recollection is that the power is limited.  Part of the reason
for contaminated site legislation being proposed is to deal with the lack of powers to deal with on-
site pollution.  You raise a good issue about proper interpretation of the Act.

Mr MASTERS:  I would be grateful if you could address that and at the same time the definition of
the term “premises” in section 3, which reads -

means residential, industrial or other premises of any kind whatsoever and includes land,
water and equipment;
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To me that definition of premises does not restrict the application of the Act to the land beyond the
outer boundary of a property that could be used for a process.  It also includes any part of that
property.

Mr Bennett:  I will address that.

Mr DAY:  We are asking Mr Bennet to be an unofficial legal adviser to the committee.

Mr Bennett:  If the committee is getting advice from the Crown Solicitor’s office, there would be
no need for me to pursue it.  What is the committee’s position with respect to access to the Crown
Solicitor’s office?

The CHAIRMAN:  We can request that.  There is some benefit recognised within our operating
procedural guidelines that seeking opinions from public servants has limited application for us.
You are outside that, so your view of that, if you are willing to provide it, would be useful.

Mr MASTERS:  Within the next two or three weeks we will be talking to people from the
Department of Environmental Protection when we will raise this issue.  Sorry to put pressure on
you, but if we could get a fairly prompt response we might be forearmed, therefore forewarned,
about how to interpret or question the people from the Department of Environmental Protection.

The CHAIRMAN:  It will not be for two weeks.

Mr Bennett:  I am on annual leave for two weeks.

Mr DAY:  Obviously we have not discussed this issue.  You should do only what you feel
comfortable doing within not only your time limit but also what is practical.  I do not think we
should be asking you to provide definitive legal advice to the committee.  However, if you feel
comfortable expressing a view, please do so.

The CHAIRMAN:  It would be welcome.  Thank you very much for your willingness to come
today with that insightful set of observations.

[The witness retired.]


