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Committeemet at 2.15 pm

SOLOMON, MR DOUGLASHOWARD,
Barrister and Solicitor, Solomon Brothers,
L evel 40, Exchange Plaza,

2 The Esplanade,

Perth, examined:

The CHAIRMAN: Good afternoon. On behalf of the committee, | wele you along
today. | will take the opportunity to introduce roglleagues, Hon Ray Halligan, Hon Norm
Kelly and Hon Graham Giffard. Hon Greg Smith carm® with us today.

| have a few questions to ask you and then | wite you to make an opening comment.
You have signed a document entitled “Information Witnesses”. Have you read and
understood that document?

Mr Solomon: Yes, | have.

The CHAIRMAN: These proceedings are being recorded by Hansdml.assist the
committee and Hansard, please quote the full ¢itlany document you refer to during the
course of this hearing for the record. A trandcopyour evidence will be provided to you
and | remind you that your transcript will becomeatter for the public record. If for some
reason you wish to make a confidential statememninguoday’s proceedings, you should
request that the evidence be taken in closed sebsiore speaking about the matter. Further,
the committee may of its own motion resolve to tekelence in closed session. The taking
of evidence in closed session may be relevant wioerexample, the committee believes the
evidence may breach term of reference 3 of itsilggbat states -

The committee in its proceedings avoid interfenmigh or obstructing any inquiry
being conducted into related matters and in pdaidaquiries by -

(@) the police;

(b) any liquidator or supervisor of any company;

(© the Gunning inquiry;

(d) the Australian Securities and Investments Cagsion; or
(e) any prosecution.

Further, even if your evidence is given to the cotte® in closed session, that evidence will
become public when the committee reports on the d@ébusiness to the Legislative Council

unless the Legislative Council grants an ongoingpsession order at the time the committee
tables its report. The committee has some questmask you later but if you would like to

make an opening statement to the committee, pkase.

Mr Solomon: | have prepared this statement at the invitatibthe committee in my own
time, at my own expense and on a pro bono badavé done a lot of work in the past two
years on that basis. | hope that what | have yoask be viewed as in the public interest. |
request that every word | have to say be publidequest that | be permitted to read my
opening statement and give copies to the mediaavé provided seven copies asked for in
your letter and | have provided it electronicalsyveell. | can therefore give you that and then
read it.
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The CHAIRMAN: Would you like to table that?

Mr Solomon: Yes; and, as | said, there is a disk with it adl.w| have copies of that
document to give to the accredited media that egegmt if the committee agrees; however, |
am aware of your rules and | will not distributeyéiming if there is a question about it.

The CHAIRMAN: It has now been tabled and we are in a publisisestherefore, it
becomes a public document.

Mr Solomon: Therefore | can release it?

The CHAIRMAN: Yes, if committee members are happy with that.hatTis my
understanding of it as it is being tabled as aipuddcument in a public hearing.

Mr Solomon: | was asked in the letter that | received ingtme to provide a submission to
focus in particular on term of reference (3)(b)am referring to your letter, Mr Chairman, to
me of 22 September 2000 inviting me to give evideatthis committee. The document |
have prepared focuses, as requested, principallihanmatter. Firstly, | have dealt with
whether a duty of care at common law is owed byousrparties. The parties | am dealing
with in this matter are the State of Western Alistrander the respondeat superior doctrine;
the Finance Brokers Supervisory Board, which isodybcorporate established by section
6(2)(a) of the Finance Brokers Control Act; and itembers of the board. As | have noted in
1.1 of my statement, an immunity in limited ternssconferred by section 87 of the Act.
However, it is my submission that subject to timamunity, the board and its members owed
a common law duty of care to a class of citizensmising lenders who have made loans
arranged by finance brokers whose licences shoave been cancelled, to take reasonable
care to prevent reasonably foreseeable loss anagiaml am saying that it is the class of
people who dealt with licensed finance brokersrdfieir licences would have been cancelled
had the board operated competently and efficienfirat is the limited class of victims to
whom a duty of care is owed.

| refer to the judgment of now retired Chief Justiir Gerard Brennan of the High Court in
Pyrenees Shire Council v Day in which he dealt wite question of the imposition of a
common law duty of care on a statutory body - iat ttese a municipal council which had
failed to follow up an inspection which revealedttpremises were unsafe and liable to catch
fire, and in fact did catch fire. | will not redlde entire passage from his judgment.

The next point | make is very significant. Sect®n of the Act confers an immunity from
suit in limited circumstances. The plain legistatiintention is that, when that limited
immunity does not apply, there will be liabilityraragraph 1.2.3 deals with the reason that the
limited class | am referring to comes within thassdes to whom a duty of care with respect to
pure economic loss may be owed. | have expresslij@ed from that limited class, people
to whom would apply what is often called the rippliect; that is, people whose dealings
with an investor are affected would not be withive tclass, otherwise the liability could
become almost infinite. The courts have long sibeen cautious about allowing that
expanded liability under what they call the ripgifect. For example, | do not believe a
claimant could pursue a claim if he suffered lossause a person, who had primary dealings
with a finance broker, could not pay that claimarthat is an example of inappropriately
applying the ripple effect and the reason thatgg®st the class is limited to the people who
had primary dealings with the finance broker.

Last year in Crimmins v Stevedoring Industry Firar@ommittee, an appeal to the High
Court from Victoria, that statutory authority wasldh liable for personal injury under the
common law of negligence. However, a useful stetgnis contained in the judgment of
Justice McHugh, with whom Chief Justice Gleesoreadr that is, the class of persons to
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whom a statutory duty is owed is often appropnatééntified by the scope of the power of
that statutory authority. His Honour said -

Where powers are given for the removal of riskpéoson or property, it will usually
be difficult to exclude a duty on the ground thagre is no specific class. The nature
of the power will define the class - e.g., an aaffic control authority is there to
protect air travellers. Furthermore, a findingtttiee authority has powers of this type
will often indicate that there is no superveningsen for refusing to impose a duty of
care and that no core policy choice or truly guegislative function is involved.

The purpose of the Finance Brokers Control Act vpdainly to protect lenders and
prospective lenders, not only at the time of negwig loans but also when collecting interest
after a loan was made. | understand the Gunniggiy recommended one change to the
Act: That finance brokers be involved only in theapacity qua finance broker until a loan
has been completely negotiated and not thereafienwhey collect interest. In that view the
Gunning inquiry overlooked the words of section3)&{f the Act relating to the regulation of
trust accounts which states -

Loan moneys received by a finance broker in thesmof negotiating or arranging a
loan -

Then the material words follow -

- and moneys received by a finance broker in rdspleinterest on loans, shall not be
withdrawn from his trust account except for thegmse of completing the loan or
paying in accordance with subsection (4) the money®gspect of interest on loans

Those who have therefore taken the view that tinetion of collecting interest on loans is
not regulated by this Act, with all due respectite lot of them, are plainly mistaken.

The next reason that this Act exists to protectlémelers is the express terms of section 83.
Anyone who suggests that subsections (2)(b) andyaih have been in the Act since it was

enacted, give rise to inadequacy in this legishatsopromoting a view that is best described
as absurd. Why? Because section 83(2)(b) copfakgr on the board to discipline brokers

If, with respect to their dealings with a borrowar a lender or a prospective borrower or

lender, that conduct prejudices or may prejudieeripphts or interests of the borrower, lender
or prospective borrower or lender or - under paplr(d) - any other cause exists that in the
opinion of the board renders the finance brokeit tmthold a licence.

| have not dwelt on the legal opinion referredriche Gunning inquiry. | heard about that

legal opinion long before the Gunning inquiry wasablished. | read a letter dated 13 July
1998 in common form sent to a number of investefere | ever heard of that inquiry. The

first time | saw that letter and read these sestiarthe Act, | knew the letter to be expressing
a view that was palpably absurd. | became sigmitiy concerned that gross and serious
problems of maladministration existed in the Firemrokers Supervisory Board and with

those who provided administrative assistance.

The Gunning inquiry appears to have articulatedieavvthat no such opinion was ever
presented or in any event it was qualified and edet else. The long and the short of the
matter is that section 83(2)(b) referred to condamhcerning borrowers or lenders, or
prospective borrowers or lenders, and it was abalgluidiculous to say that a lender could
never be a client of a broker. | was alarmed tloenent | heard of the existence of such an
opinion. Section 83(2)(d) is so wide that the kdoemould deal with the conduct of a broker
where any other cause exists that in the opinioth@fooard renders the finance broker unfit
to hold a licence. The areas in which the boamnddoeview the conduct of a broker and
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decide that a broker was unfit to hold a licenceenas wide as the possible range of conduct
in which a broker could engage. Whatever brokéatsitithe board considered that conduct
rendered them unfit to hold a licence, the boandd¢ake it from them. The board has had
the widest possible power since 1975 to thorougddyilate this industry. Those who suggest
there was something wrong with this Act have beerrilbly mistaken and have misled
everybody. The problem has not been the Act; theblem has been the woeful
maladministration of it.

Let us look at the question of immunity, becausenimity will be the interesting question
about this duty of care. It is a curious secti@ection 87 in the Act is headed "Immunity of
Board and officers". However, the text of the EgTsays -

No liability shall attach to a member or the depotya member, or the Registrar, an
inspector, or any other officer, of the Board fayact or omission by him, or by the
Board, in good faith and in the exercise or pumbrxercise of his or its powers or
functions, or in the discharge or purported disghaf his or its duties under this Act.

If it is conduct of the member or conduct of thetuh and if it can be shown that it was in
good faith and in the exercise or purported exerofshis or its powers or functions or in the
discharge or purported discharge of his or itsedutinder the Act, that member, deputy
member, registrar, inspector or other officer oé thoard is immune from suit, but not
otherwise. That is paragraph 2.2 of my submission.

Sections 13 and 14 of this Act, under the divisi®owers of investigation and inquiry",
provides that the registrar may, of his own motimmg shall at the direction of the board, and
an inspector shall, at the direction of the boardegistrar, make any investigation or inquiry
for various purposes, including breaches of thedkatffences. Section 14 creates a duty on
the Commissioner of Police at the request of thardboor the registrar to make an
investigation and provide a report. Section 1%:tbenfers wide-ranging, coercive powers in
the nature of search warrant powers; requiremengténd inquiries, give evidence on oath
or to self-incriminate; and all manner of provisdo enable investigations and inquiries to be
done. Section 13 says that the registrar may &atl at the direction of the board, the
inspector shall at the direction of the board amel Commissioner of Police shall at the
request of the board do it. It is a matter of gresgret for me, as a practising legal
practitioner of more than 20 years' standing, teehlaeard the views of the chairman of the
board that, despite these sections, which expresslier powers and duties on the board, the
board was unable to exercise the powers and foHilduties because of what he perceived to
be rules of natural justice. | will explain theewi expressed by Mr Urquhart, which he
continues to express in his resignation letter ilesgpe fact that the Gunning inquiry agreed
with me. There was never the slightest possibiligt the board could not be involved in the
processes of investigation and inquiry in accordandith the sections of the Act which
expressly confer powers and duties on it to dotjuest

As | say in paragraph 2.3, the fallacy in the viegisthe board, expressed through Mr
Urquhart, and of Mr Urquhart himself, is that ineesising the powers of superintendence
conferred by sections 13 and 14, the board is mting as prosecutor; it is merely
superintending the powers of investigation and iingby its own officers. Each person
working and providing proper functioning of the bbas an officer - that is section 12(1) -
who may also hold other public sector offices. sTiBithe second part of the great problem of
where the administration of this Act has gone sevitly and negligently off the rails for so
long that the State cannot wash its hands of ltghor it. Why? Section 12 of the Act deals
with the constitution of the board. The board litse referred to in section 6, and the
composition of the board is dealt with in sectian All are appointed by the Governor in
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Council. All can be removed under section 8(3)liy Governor in Council. Under section
6(2)(b) the board is the licensing and supervisarghority for the purposes of the Act. Then
one comes to those who work for the board in sedtiy which states -

(1) There shall be a Registrar of the Board andethmay be such Deputy
Registrar, Assistant Registrars, inspectors anerafiicers of the Board -

The next words are important -
- as are necessary for its proper functioning.

Under section 12(2) they hold office subject to améccordance with part 3 of the Public
Sector Management Act. Under subsection (3) dfiaed 2, the officers of the board may
hold office as such in conjunction with any othdfice in the Public Service of the State.
Every person appointed to a position involving gheper functioning of this board was an
officer of this board. The idea that the board ahd ministry are separate is utterly
fallacious. The board is an employing authorifthe definition of an “employing authority”

in section 5(1)(c)(ii) of the Public Sector ManagemAct makes express reference to boards,
like this board, being employing authorities. Undection 64 the board could employ those
whom it required in order to fulfil the requiremenftsection 12(1); that is, as are necessary
for its proper functioning. Every person who wagaged as a registrar or a deputy registrar,
an inspector or another officer of the board i®#icer of the board. They were employed by
the board. They were subject to direction and robniby the board. The fact that
administrative arrangements were made whereby theeple may have been paid by an
amorphous aggregation called a Ministry of Fairdlimg is nothing more than an arrangement
for their payment complying with section 12(3); tths, they may have held another office
under the Public Service in conjunction with theffice as officers of the board. However,
the board was entirely responsible for these peojplemployed them, it controlled them, and
it was to superintend them. |If the officers did do what the board told them to do, the
board could and should have sacked them. Insteaat did we have? We had a board that
said, “We are powerless to do anything becausentimstry is the one which does the
investigation and inquiry function.” This is fiotial. If there were not so many people who
have suffered so gravely and so much and who ammtio do so, one would describe the
views expressed by the board, and by Mr Urquhapianticular, as ludicrous. Unfortunately,
it is a great tragedy and an extremely sick joke.

In terms of the fact that the rules of naturalipesfrevented the board performing the very
functions that sections 13 and 14 directed it tdgom, there is the clearest and longstanding
authority of the highest level that, in carrying that role, the board is not infringing the rule
of being prosecutor and judge in the same caseereTas not the slightest, bull’s roar
chance that that view was ever possibly, even reindikely to be correct. The authorities
to which | have referred in paragraph 2.3 of theesc in particular, the full Federal Court
decision of a couple of years ago dealing withgrexlecessor of the Australian Securities and
Investments Commission, the National Companies &edurities Commission, which
conducts informal inquiries and investigations aad then move from that point to having a
formal inquiry as per this Act under section 8nclusively rejected such a view as absurd.
Indeed, it was noted at the end of that case th#tat were right, the worse the conduct
complained of, the less the board could have @choig its role of investigation and inquiry.

Paragraph 2.4 says that the rules of natural pistichis field have long been subject to a
statutory exception; namely, if an Act is inconsmtwith the rules and in this case the Act
expressly confers the powers and duties. The nease must deal with this point is to

identify how these members might try to come witiie limited immunity, because one must
view their conduct correctly. That is in paragrdb of my notes. This is not the case of a
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board which, to put it in the colloquial, "had agud made an error". A good example of that
is that the board receives a complaint, tellsngpector to look at it and pursue it. However,
it overlooks telling the officer to do somethingparticular, which, with common hindsight,
one might say was an error and was even negligéemas trying to fulfil its functions, but it
did it negligently. It would come within sectiory.8 However, somebody like the board,
under the chairmanship of Mr Urquhart, that refugemt blank to do anything can never
come within an exception and an immunity that palesiit protection for what it does in the
exercise or purported exercise of its powers, fonstor duties. This board wilfully failed to
exercise its powers, functions or duties at allistJast year a water board in New South
Wales tried this sort of argument in the High Caamtl was found liable. The High Court
confirmed this in the case of Puntoriero, and coméd what has long been the rule of
construction by the courts of sections conferrimgmunity from suit. Not only are they
construed strictly in favour of the citizen, bus@khey are construed jealously in favour of the
citizen. If the statutory officer does not comethi the clearly expressed immunity
conferred by the section, there is none. In Pugnws case, one will find that the particular
board simply had not exercised its powers eithiEne immunity, by unanimous decision of
the High Court, did not apply. In any event, s&tt87 confers immunity on only the
members, registrars and officers; it does not qoimfienunity on the board itself. It confers
iImmunity on the members, registrars and officetth wespect to the conduct of the board, but
it does not confer immunity on the board as a boatporate itself.

| have dealt with the question of the liability thie board under section 3. It is incorporated
and the members are appointed. The board mustepeut to the minister annually under

section 86. That report comes to both HouseseoPtrliament. Of course, it has long since
been the law that the Crown is liable to be suethénsame way as other citizens. In my
opinion, the State will be liable under the prineipf respondeat superior, which is a Latin
term that means let the superior body respond.reTisean exception that that principle does
not apply when a statutory officer exercises arjpahdent duty under a statute. However, in
my view that exception will not apply here becatise functions, powers and duties are
directly imposed by the Act. They are not indemernid Furthermore, the board is a

government body; it is composed of people who mayappointed and removed by the

Governor in Council.

| make the point in paragraph 3.6 that no doubbfithe members of the committee know
what | mean by the Burt commission provisions theref'wo of the other Acts administered

under this portfolio contain provisions whereby fatsalike this are required to be accountable
through ministers to the Parliament and, ultimatédythe people. Those provisions were
included in the Real Estate and Business AgentsrPAt®94 and in the Settlement Agents Act
in 1995. They give the minister the power to gdieections to the board - either general
directions or specific directions on a specific t®at They give the minister power to obtain
full information and answers to questions and doentst When a direction is given, it is to

be tabled in the Parliament. It thereby ensures the board is accountable through the
minister to the Parliament and through the Parli@nt®the people.

For reasons that | cannot explain in terms of a&&uwent elected to provide open and
accountable government or of a Government manamingfficient legislative program, those
provisions were not included in the Finance BroKeostrol Act. They were inserted into the
Real Estate and Business Agents Act in 1994 an&étgement Agents Act in 1995. | can
only assume that it is another example of inappat@radministration. | am sure it was a
policy to put such provisions into the Finance BnskControl Act; however; they are not
there. It would be somewhat perverse for the Gawent to avoid responsibility for liability



Finance Broking Industry in WA Thursday, 5 OctoB800 Page 7

that would have clearly attached if it had enadbtexiprovisions that it had planned to enact
but which, through nothing more than inadverteitdajled to do.

It is well known that | wanted to cross-examine thimister when he voluntarily elected to
give evidence to the Gunning inquiry. | heard itaister give evidence to counsel assisting
on the one day | attended the hearing. He waxasvmed after | left. | do not have a
transcript of the evidence, but | heard him say bemet with the chief executive officer of
the Ministry of Fair Trading and the chairman of finance Brokers Supervisory Board, and
that his officers dealt with ministry officers. lother words, the interplay between the
minister, ministerial staff attached to his offitke board, board members and the ministry -
which was fallaciously treated as different to Huard - was such that the minister had full
access and involvement, as he did with the bodralswere subject to the Burt commission
provisions. If the minister did not deal with theard, the members and the officers as if Burt
commission provisions were in place, his sole iemiént to involvement would be an annual
report, prescribed by section 86 of the Act, wistdtes -

(2) The Chairman shall, on behalf of the Boards@sn as practicable after 1 July
in each year, submit to the Minister a report andhtivities under this Act of
the Board for the year ending on 30 June last piege . .

(2) The Minister shall cause the report to be émdhe Table of each House . . .

He would be entitled to an annual report, and helldvalso be subject to the secrecy
provisions under section 88. That would mean teatmunication between the minister and
the board or board members would breach the sepmsysions. Plainly, it did not operate
that way. It could not be suggested that it eveerated that way. Accordingly, it was
ignored that no Burt commission provisions weréhm Act. All the Acts under the minister’s
portfolio were administered in the same way: Theister was entitled to information and to
documents, and to give directions in an informay.wa

The CHAIRMAN: When an employee of the Ministry of Fair Tradopgerates on behalf of
the Finance Brokers Supervisory Board, does heasan officer of the board? Does an
investigator conducting an inquiry about which thimister is aware operate as an officer of
the board?

Mr Solomon: | read the second reading speech that was maele thie Bill for this Act was
introduced into Parliament in 1975. The same dp&e&xs given in each House. The speech
said that section 12(3) would prescribe that oficetho serve as officers of the Finance
Brokers Supervisory Board will also serve as officef other boards, as that would provide
administrative savings. There is nothing wronghwiitat. However, every person engaged in
investigation work for the finance brokers boardwdd be formally appointed under section
12(1) as an inspector of the board. It is not §mapmatter of formality. Section 15 provides
the inspector with very wide powers. Formal appuoent as an inspector of the Finance
Brokers Supervisory Board is needed for the ingpdotexercise those powers. He may hold
another appointment as an inspector of the Reaté&stnd Business Agents Supervisory
Board or the Settlement Agents Supervisory Board.

The CHAIRMAN: Or he might simply be an officer of the ministry.

Mr Solomon: He may be an officer of the ministry for paymeuirposes. However, to
exercise the powers this Act confers on the boawdl its officers, he should be formally
appointed as an inspector, registrar or deputystegiunder section 12(1). Section 5(c)(ii) of
the Public Sector Management Act defines an empipwuthority, which is referred to in
section 64. The board is empowered to give thogd@/ment documents, which it needs. If
a person without proper appointment exercised tiveep of the board to demand someone to
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give entry to premises, to answer questions or andhover documents, he would be a
trespasser and liable for false imprisonments Hat a matter of formality; it is of significant
importance. The Act confers on a duly appointegp@ctor the ability to grossly and strongly
interfere with the property and privacy rights dfizens. That inspector might be paid a
salary by the ministry, but to exercise powers mtes by the Act, he is required to have a
piece of paper signed by the chairman of the board.

Point 3.9 of my submission deals with whether theteSis responsible for this calamity of
maladministration. The committee should bear indrthat, because of the fallacious view
that the ministry is different from the board, nsiny officers have usurped the powers,
functions and duties conferred on the board. Eoetktent the officers are not duly appointed
as inspectors of the board; they act unlawfully Beglond power. The view has prevailed;
and the ministry, and not the board and duly apgpdirofficers, exercises the powers
prescribed by section 12 of the Act. How can tteeSdeny responsibility for those actions?
The Ministry of Fair Trading answers to the Goveemtnthrough the Minister for Fair
Trading. The transcript of the evidence the marigtave to the Gunning inquiry will show
that he said ministry personnel provide him witformation about the board’s activities and
that they are under his control. He suffered ftbmfallacious view that everybody had, from
the chairman down. The long and the short of ihéd the State cannot wash its hands of the
matter. It is impossible for it to do so. Poini@ of my submission outlines why, in my
view, it would be extremely surprising if the StaféVestern Australia - the party that is sued
under section 5 of the Crown Suits Act - were tpisa not responsible for the board: First,
it would need to rely on its inexcusable failureinclude in the Act proper accountability
provisions recommended by the Burt commission. o8@cMinister Shave has always dealt
with the board through its members, officers andistiy personnel - either by himself or
through those employed in his ministerial officas-if the section 88 secrecy provisions did
not apply to him and as if the Burt commission smns were included in the Act. Third,
ministry personnel usurped, without lawful authgrihe functions, powers and duties of the
board, which, in dereliction of their duty, the bdaand its members failed to perform.
Fourth, even if the respondeat superior argumentdaget the State off the hook, it could not
get the board or its members off the hook. | carperceive any legitimate purpose for
pursuing the argument that respondeat superior doésapply to the State, because a
judgment could be obtained against the board. Hédiament appropriates money to the
board. If there were a judgment against the boand, the State had avoided liability, the
money appropriated by Parliament would be takently judgment creditors. The
Government could avoid liability only by passing Act to abolish the board. As 3.10.4 of
my submission says, the possibility of that legistapassing the upper House is so remote as
to be negligible. | make no comment about the tov@use.

The CHAIRMAN: | take it you would urge us not to pass legiskatio abolish the board.

Mr Solomon: | would not advise you to abolish it for fear ttteajudgment will be made

against it. If the respondeat superior argumentewsiccessful, the Parliament would
appropriate money to the board for its purposed,tha bailiff would be at the door waiting
for the cheque. Where would that get anybody?

How should the claims for the victims who suffeledses through this woeful exercise of
maladministration be run? Paragraph 4 statesttisatlear that a number of licensed finance
brokers traded for years after their licences ghbalve been cancelled. | am not fully in the
loop to be able say precisely when, if the boadl dzted appropriately, each of those brokers
would have been put out of business. The firgb stepursuing a claim for the benefit of

plaintiffs who have suffered losses is a procedledgre-action discovery, which will get

from the board, board members and officers alldbeuments necessary to form an opinion
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as to precisely when, had the board and its oBieeted with reasonable diligence, an inquiry
would have been held and those people found tonlaeceptable to be licensed to handle
public money and told to hand in their licences ari the industry. The committee may be
unclear about the type of proceedings that wilpbesued. The limited class of victims about
which | am talking comprises those who dealt diyeaith the broker. | do not suggest that
people who have dealt with victims, or any in aicha knock-on effects, are also plaintiffs.
That would never be the case. It has always basmppunt in the minds of judges that there
not be indefinite and unlimited liability for ecamic loss. The limited class about which |
am talking contains thousands of people. Each that class; some will also be in the class
of people who dealt with other brokers after thieguidd have been put out of business. This
jurisdiction does not have what could be callefdone watched plenty of late-night television
- American-style class actions. However, it hagresentative proceedings, which are a
longstanding derivative of proceedings in the adr¢ of chancery. Under the rules of court,
an individual can apply to be appointed to represach person in the class and pursue a
claim for the benefit of the class. | mention iy sBubmission a case that went to the High
Court in 1995 called Carnie v Esanda. That waspeesentative proceeding for the benefit of
a class of people who had dealt with Esanda abbugach of consumer credit legislation. In
a representative proceeding, the court would dedlat everybody within the class is entitled
to have their losses paid by whomever the judgmemt against - the State, the board or the
members. The representative proceedings will #rahand each individual will be able to
use that declaration to recover his or her lossesyugh either negotiation with the
Government or, if they cannot agree, separate caseletermine the outstanding issues.
Nothing has happened in this regard in the past ged a half, although it clearly should
have happened. A number of people are pursuingithal claims, which is regrettable,
costly and inefficient. | act for a few peoplethloany others are acting in different ways,
pursuing their own claims and running up costsa tepresentative proceeding is successful,
people will put their hands up and say they aceasonably. They would then outline the
costs they incurred, which could include 35 lawyeith their clocks running at an hourly
rate. The taxpayers will pay the costs. It ishhignefficient. It would have been far, far
better to have not only those costs but also tkelylicosts, if we have the representative
proceedings, of finalising the individual claim#. is common knowledge that many people
out there have mortgages over properties that \gewssly over-valued. | know many of
them. They have had auctions. They cannot geida Bhey have properties that are
essentially worthless. If we get a declaratiomsthpeople will want to say to the State, “I
have a mortgage. Sure, I'll give credit for ittlitis not worth anything.” The State will say,
“Oh, no, it's worth something.” Then we will hacase after case to work out exactly what
their losses are, because with property that hade®n sold, one has to either agree a value
for some of these essentially worthless securibesiave a judge determine all of that.
Therefore, there is a mighty lot of inefficiencypst and expense even in finalising the
proceedings if the representative proceedingstresaldeclaration.

What | have said in point 6 is what | have beemgyo present as a coherent view for the
past year and a half; that is, these proceedingslgmot happen. It would be far better for
the Government to accept that it cannot legallynorally avoid responsibility for the losses
of victims who have dealt with finance brokers widigences should have been cancelled
years ago. As | said at point 6.1, the woeful mhadmistration of the Act by the board , the
members, the officers and the ministry has allow@derable, mostly self-funded retirees to
be preyed on and exploited by people who were endle dangerous, because they have
largely had the combined factors of what | identfy three things cumulatively: Number
one, they are dishonest; number two, they are ddlusbmetimes almost appearing to think
of their businesses as banks; and number threg atiedlicensed to handle public money and
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able to proudly and strongly promote themselveswa. If one puts those three factors
together, with a number of these people dealin@ witme of the most vulnerable people in
our society - elderly, self-funded retirees - ilEngerous. Those people have been let loose
on the retirees of our State as a result of the mosful maladministration in my experience.

As | said at 6.2, if the Government decided to ptcesponsibility for these losses, it could
be implemented in this way: Each victim would l@dphis principal and interest and costs
incurred in exchange for an assignment of all prigpevhich is mainly mortgage rights, or
other rights and remedies that those victims hayanat auditors, solicitors, directors of
brokers or whatever to recover their investmentlasges. The committee may be aware that
what are called mere claims in tort are generally assignable, and this scheme would
therefore need a special Act.

| said at 6.3 that, if that was implemented, thgultewould be that the investors’ hardships,
which have gone on for far too long already, wotgidninate. The Government could then
effectively and efficiently pursue all availablecowery avenues. To the extent that recovery
by the Government is achieved, the cost to goventmal just be the cost of providing
interest pending recovery and any unrecovered grgososts. To the extent the losses are
not recovered, they will be appropriately bornethg State. Why? Because all of these
elderly victims should not be left to bear the lrohlosses which they have suffered as a
result of gross governmental maladministrationisTwould never have happened if the board
had simply acted in accordance with the powers;tfans and duties of the Act.

Go back again to the second reading speech. WhytheaAct introduced? The committee
will see that it was introduced because, even énedwrly 1970s, we had problems with some
of these people. It was because of that that tttew&s introduced in the first place. The
second reading speech says so. It was negotiatedrding to the second reading speech,
with a very extensive consultation process amomgistry groups, which had considerable
input. There was considerable compromise. Ths&t @acount provisions are adequate. |
have looked at the conduct of brokers many, mamggj and how they have run their trust
accounts is completely in breach of the trust antpuovisions. If they complied with these
trust account provisions, nothing could go wronighe provisions were simply not complied
with.

| first became involved with this issue more tha tyears ago when | saw a first group of
investors who were involved with a hopelessly ovaliied property. They had not had
money on account of interest for months. They el lies under the guise of promises from
the broker for months. They had received nothifgey were very distressed. | got control
of that first group, in the sense that | got to factall of them. | then demanded from the
broker all of the documents and a full accountimghen | say “accounting”, an accounting of
the investors’ financial position with the brokemdaof the borrowers’ position with the
lenders’ - and | got the ledger cards. | lookethatledger cards. Solicitors run trust accounts
too. | have been running one for more than 20sye&vhat did | find when | looked at the
ledger cards? | found that money had gone outhddobrrower before it was all in from the
lenders. If the committee knows anything abousttaccounting, it would know that that is
absolutely unacceptable.

That was the first transaction | saw with Globahdfice Group Pty Ltd. | was alarmed. |
thought to myself, “This is the first transactiomdve seen and he’s overdrawing the ledger
card. The likelihood is that this is endemic.” &Ylklid | do? | got hold of the regulator, and |
found out that the inspector, Mr Willers, made dppuoents to see those six people in the
group on successive Mondays, although, to my rectdin, he did not keep a couple of the
appointments. However, each of those investorsesadntially the same piece of paper - the
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same proposal letter, the same receipt. One dide®d to see six of them over six weeks to
find out what one already knew.

My relationship with Mr Willers did not get pastishiransaction, because | tend to adhere to
the view that one should speak the truth in matikesthis. | rang him and asked him, “What
are you doing?”, to which the line went click - Ineng up on me. | complained to his chief
executive officer, Mr Walker, in writing. | gotrasponse back in writing, which said that my
version of the facts was not correct. | know wihat facts are. | do not really care what Mr
Willers and Mr Walker think the facts are. Howevieom that moment on, | knew that there
were very serious problems with that board and thaistry. From there on, it just got
worse.

Eventually, Mr Buchholz, who then held the positiohregistrar, came to my office with
Willers about it. Willers would not even shake mmnd in the reception area; he would not
speak. | said to Buchholz, “Get that man out ofaffice. If he is not big enough to speak to
me, just send him away.” Anyway, Buchholz told hiido, you’ve got to talk to him, Jack.”
Fine. | spent two hours with those gentlemenow mealise that | was dealing with concepts
that they were not remotely qualified or equippedeven understand, assuming they are
honest, because what we were dealing with was eepbrof a resubdivision of a strata lot.
Some committee members might have heard how oatadbt can actually be subdivided
into different strata lots, how a mortgage that waghe original lot came out on all the other
lots, how this particular group ended up with aosecmortgage rather than a first mortgage,
but, most importantly, how the ledger cards thgatl from Global Finance showed that it had
been overdrawing its trust account.

Five or six months later when a voluntary admiaistr was appointed to Global Finance,
nothing had been done by Mr Willers of the Ministl/Fair Trading. Ever since my first
dealing with those people, in my own mind | havealibed the board and the ministry as the
Keystone Cops. If they were not dealing with socimgublic money and meant to be
protecting the affairs of so many vulnerable, didgreople, who have saved a small
retirement amount after many, many years of harckwanly to find it lost, one might find
some humour in how pathetic and woeful that owtfithe board and the ministry has been.
One need only be like Denise Brailey or me andallgtuleal with these victims for a while to
see how absolutely devastating their plight has laeel continues to be. Everybody involved
with the administration of this State should hamgjit heads in shame that our elderly citizens
have been treated, and are continuing to be treléitedhis. | hope the cabinet room does not
have any mirrors anymore because | would not teimkone in there could look in one.

As | have said at point 6.4, two weeks ago | spewhole week at the Supreme Court, where
we have an absolutely monstrous mess trying to veatkwho gets the little of what is
available through the Grubb fiasco. We have maygpfe who have no registered interest at
all. They just got bits of paper from Grubb sayihgt they were in this investment or in this
mortgage - they are not anything. Their moneydwse missing. No-one in the State has yet
set up a commission to find out where that money di@ane out of all these brokers, and
people are trying to sort out a solution. Coursddhe Supreme Court are asking a judge of
the court to effectively impose what can only be@dy legislation. The court cannot do
that. The court works on an adversarial systemere/ithere must be a plaintiff and a
defendant. Some people in Grubb have registerethage interests; many others do not. To
take away the indefeasible title they have, theustrbe a plaintiff. No-one can be a plaintiff
because nobody can trace anything through whatdmeggpwith the Grubb trust account. He
treated his trust account like a food blender: Qies up apples, oranges and pears on this
side, puts them through the blender for three nemuaind then wants to say which one is the
apple. It is just impossible. It is calamitousitlll these people are being left to try to sort
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this out through the Supreme Court. This has loegng out for a legislative solution for the
past year and a half and more. It is still crying, and it is just getting worse.

The Government has put in supervisors on two compaislobal and Grubb. It has done

nothing on others, like Blackburne and Dixon Ptyl Ltnot even a liquidator, let alone a

supervisor under this Act. If one looks at thig Atsofar as it has a special part to deal with
supervisors, it is a special role to wind up theibess of a finance broker. In the first place,
the Act has an interesting section 74(1)(b), bezausier that section, where a supervisor is
appointed by the board, the board may authorissupervisor to obtain an advance from the
Treasurer, which the Treasurer is hereby authorigednake. It does not need an

appropriation; it is already appropriated. Therefahose who passed this legislation in the
1970s contemplated that, if it all went awry witHi@ance broker, a supervisor would be

appointed and the State would pay to sort out fila&rss.  That was the scheme.

Under section 74(1)(a), the board is given poweadpoint the supervisor on such terms and
conditions as to remuneration and indemnity asbtberd thinks fit. However, the duties of

the supervisor are not in the power or discretibthe board. They are fixed in the Act, and
they are very limited. They are dealt with in s&ec{75(1), which states -

The supervisor shall carry on the business foptimpose of concluding or disposing
of matters commenced but not concluded on behaffliehts of the business and,
where necessary, for the purpose of disposingradealing with, documents relevant
to those matters, . . .

That is it. What has been done by these supes/ampointed by the board and paid by the
State? With great fanfare, in the best traditiohpolitics, the Government claims that it is

doing everything it possibly can for these victilns paying these supervisors? | wonder if
the committee knows what has really been happemitigthem.

The supervisors have effectively been setting oitinv against another. The Grubb
liquidator is trying to fight the position of theegistered against the unregistered. The
supervisor has had money frozen all over the plasédas the Global liquidator. As far as |
am concerned, it is all entirely ultra vires, adaidy without any power under section 75 of
the Act. At the end of the day, someone will sugse people also and the State will pay for
their conduct. They are officious intermeddlers.

The purpose of section 75 is limited. The purpoise is not to claw in millions of dollars,
which is what has been done. Not only have mawgsitors been suffering interminably, but
they also cannot get their money because the gmerhappointed supervisors, PPB Ashton
Read and Mr Conlan of RSM Bird Cameron, have odiéréo be frozen. | feel nauseous
when | hear politicians say that they are doingrghéng they can to help the investors by
spending money to help them, when they are actimtigiering them and, if we face up to
this, covering this issue up entirely. At the esfdmy submission, | say that we need a
compensation scheme; we do not need it now, weedkieth February 1999. The Act should
be passed and a comprehensively empowered royahission established not only to find
out precisely what went wrong in the industry, ago to find out precisely who was
responsible and who may be liable for the lossebatothe State can get its money back. The
commission should also find out where all of thessimg money went and how it can be
recovered, because that has not been done.

The Gunning committee had no term of referencéngh dut where the money went or how it
could be recovered. Its terms of reference wetpapdy inadequate on the day they were
announced. | held that view then and | hold it ndivhas never been done. There has not
been anything in the nature of an investigatior #rat is what the legislators of this State
owe the people. There must be a proper inquiry pmecisely how this absolute fiasco was
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allowed to develop under the supposed watchful @yeninisters and boards with legal
practitioner-chairman and the like; it must be @@hg examined. We must find out who was
responsible and where the money went. Hopefullycase learn from this fiasco so that it
does not happen again.

The CHAIRMAN: Thank you for that comprehensive submission. Gnthe key issues
about compensation will be identifying the pointwdtich a finance brokers' licence should
have been cancelled.

Mr Solomon: The cancellation of a finance broker’s licenceldde done more broadly by
way of legislation; however, if | pursued it withet rigour of a claim pursued in the Supreme
Court, a point must be identified. As far as tbartis concerned, there will be some fluidity
because anything that is hypothetical has fluidikg any claim: In a claim by a person who
gets injured there are contingencies such as hog tleat person will be off work, what the
effect of the injury will be, how much money it Wilost in the future etc. There will always
be contingencies, but the court will ultimately arap with a view, on the balance of
probabilities. It will depend on the evidence #ale of what was known to the board, the
board’s officers and the ministry.

The CHAIRMAN: Allegations were made against certain financekdn® which, for
whatever reasons, were not investigated or pursudte committee has seen a copy of an
auditors' report concerning the Global finance grthat records the statement of funds held
in a trust account as at 30 June 1996. It listedduagainst that which are in deficit.
Obviously issues like that -

Mr Solomon: That is so abysmal as to be horrifying. A trastount in overdraft is a
contradiction in terms. That people can talk ab@utust account in deficit, that an audit
submitted to a statutory board can provide for,that for that body to continue trading is
horrendous.

The CHAIRMAN: | have used that as an example of a matter thatnought to the board's
attention and it failed to act. Should mattershsas that have forced the board to investigate
either that broker or other brokers?

Mr Solomon: | do not want to criticise individuals, but viewmsere expressed that if there
were only seven or nine formal complaints againgaricular broker over a period of years,
it was not enough for the alarm bells to ring. infmy field - | do not think it should be any
different in the field of finance brokers - my tt@count goes into overdraft and my auditor
submits a report to the legal practice board, ashioeild, and | cannot thoroughly explain that
by reference to mere inadvertence, and if theranig reason to suppose dishonesty and
misappropriation from that trust account, | woulghect my licence to practise as a solicitor
to be on the line for that one breach. | wouldextpt to be provisionally liable to be
cancelled, or at the most, to get one chance. Gmtsrput about by the minister that the
ministry was not alarmed because only seven or farmeal complaints were made - not to
speak of the hundreds of complaints that did ndt mgest the desk because the people
complaining were said not to be clients becausg Were lenders - is like the police saying
that they interviewed a chap who has held up oeles bank branches and, until he does 10,
they cannot do anything about it. That is the igpadf the logic that the public has
unfortunately had poured down its throat during thebate. If people were properly and fully
informed of the facts, they would realise that lttgic that has been put about to try to defend
the palpably indefensible conduct of the board gredministry is absolutely hopeless. The
guality of the debate would get an F for a gradieltate.

The CHAIRMAN: Is it about proving not just that physical breaghvere brought to the
attention of the board, but also that other indiocet should have led it to that point?
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Mr Solomon: Both. Obviously material had to be made avadlabl the board through its
inquiries. It would probably have been the casat the whole thing was like a set of
dominos. If, in about 1992 or 1993, the rest efitidustry woke up one morning and opened
The West Australian to find that the board had cancelled the licenddbabrokers who were
the subject of complaints, they would have changasd.it happened, they seemed to follow
each other. The situation became worse and wardenathing was done about it. Had it
been properly policed in the first place, | do rnbink the unacceptable excesses that
developed would have happened. That is the detaaspect of these type of things.

The CHAIRMAN: Is this an area of law that you generally pr&ciit, or have you only
become involved in -

Mr Solomon: There unfortunately was not an area of law inspung delinquent finance
brokers because unfortunately it never happené@came involved in it in this way -

The CHAIRMAN: | am not a lawyer. When someone like you oudlittee issues like this
to the committee, it makes it clear. Should a kemwyho did not necessarily have a great deal
of expertise in the area have been able to qukly up the issues you have raised?

Mr Solomon: | glossed over this point in section 2.5 of mpsission. | got a copy of Mr
Urquhart's resignation letter from that man Mr Wdissuppose that everybody else also got a
copy, and | can only assume that Mr Urquhart hdadaised him to do that. | have a copy of
it here -

The CHAIRMAN: | am sure the committee clerk will appreciate shales from members
of the public gallery about that comment.

Mr Solomon: In a number of respects Mr Weir is an interestiman. | had the interesting

experience of having a live debate with him onliattk radio on the Liam Bartlett program.
The transcript is good if anyone is having troulioheling a bit of humour. On the first page
of his letter of resignation to minister Shave, Whquhart says that the Gunning committee
had failed to appreciate the fundamental princiglesdministrative law. That is a view

which | think is palpably wrong. The Gunning conte is right that the division between
investigations and disciplinary functions must rm# separate. Mr Urquhart does not
understand the difference between a prosecutoraanthvestigator exercising a statutory
duty. Mr Urquhart says that this always has bemh @ways will be his view and that his

view is endorsed by the ministry’s legal opinioAt section 2.5 of my submission | have
stated that Mr Urquhart should have received inddest legal advice. The matter should
have gone to the Crown Solicitor's office, or a¢ feast, to a fully briefed independent
barrister, but not to the in-house ministry legalr, if that was as far as it went.

Any competent person in this field would have bedate express the views that | have
expressed that sections 12, 13, 14, 82 and 83eofth could be clearly understood. For at
least the past decade, the Law Society has hatkdhat it is unprofessional to advise in a
field in which one is not competent. There mayeh&een a time when the average sole
practitioner-solicitor in the suburbs could havéas crack at everything, but that time has

long since passed. The fields of law are wide raotdeveryone knows everything. A lawyer

who was competent to advise in this field could avalild have so advised; my claim is

predicated on that. The negligence on Mr Urquhgdrt is in not taking that advice. It was

inadequate for him if, according to his resignatietter, there was an opinion by ministry

legal officers that endorsed what he said. He meggigent to not obtain that advice from the
independent Crown Solicitor's office, or at theyieast to have the ministry’s lawyers send it
to a properly briefed independent barrister fonam.
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Hon NORM KELLY: Would there not have been an expectation thatUkjuhart, in
seeking that advice from the ministry’s legal dffis, would have expected that they would
have had the relevant expertise to give that legelion?

Mr Solomon: | do not know. He seems to think that he hadDespite the fact that the
retired Judge Gunning with the assistance of Mrnélgehas come up with another view, Mr
Urgquhart seems to be fairly omniscient. He sagd the Gunning committee has failed to
appreciate the fundamental principles of administedaw. One suspects that it is a line-ball
decision as to whether his arrogance or his igroaamevails.

Hon NORM KELLY: It has been put to the committee a number ofdithat the board had
insufficient resources to investigate complaintd &m fully inquire into these matters. Is it
your reading of section 14 of the Finance Brokeostél| Act that, in essence, the board had
unlimited access to the Police Service to invesgigamplaints for which it did not have the
resources?

Mr Solomon: There is that, and section 12(1) is importartiatisection says there shall be a
registrar of the board and there may be such depedystrars, assistant registrars and
inspectors and other officers of the board as eacessary for its proper functioning. That is
mandated by an Act. As an employing authority &swhe board's role to engage those
officers. It was up to those responsible for thddeting of the taxpayers' money through the
Parliament to ensure that was done unless andsaatilon 12 was changed. In addition, | do
not think that section 14 is the answer to the goes Section 14 is probably more to do with
the fact that perhaps the expertise of inspectarsparticular matters may have been
inappropriate. It may have been more appropriatetfe police to investigate. There may
also have been a prima facie position on a quiok lat a matter that it involved a serious
criminal matter and the police should start onmimediately. They should also report to the
board, which will deal with the offender in a digmmary sense. However, the police should
move on criminal prosecution aspects as well. dimaary answer to the idea that there were
insufficient resources is in section 12. The Ramknt mandated in 1975 that there shall be
officers as are necessary for the board's propactiining. It really does not lie in the
mouths of Mr Urquhart, and whoever else is tellpog these things, to say such things in the
face of section 12.

The CHAIRMAN: At the very least the board should have includetie annual report that
it had insufficient resources.

Mr Solomon: That is without doubt. They should have repoddateach of this Act by the
Treasury and those responsible for allocating tageeS money; that is, the money required by
this decision of the Parliament in this Act stand$| the Parliament changes it. The officers
were to be employed there. If it could not afftmdm, and it had to somehow allocate scarce
resources in a different way, it needed to chaegéamn 12, but it did not.

The CHAIRMAN: In terms of the law relating to the role of then@nissioner for Fair
Trading, as opposed to the role of the Finance &Bupervisory Board, have you identified
any statutory responsibilities that may have appte the Commissioner for Fair Trading
with respect to finance brokers?

Mr Solomon: The answer to that is that it is part of the allemisconception and fallacy.
Unless the Commissioner for Fair Trading was apedims a board officer under section 12,
in addition to his role as commissioner - whichldotave been done - he had nothing to do
with it. As the commissioner, | think he is probakhe only person in the State who has
complete immunity to make public warnings. Perhtdpes Commissioner of Health can as
well.



Finance Broking Industry in WA Thursday, 5 OctoB800 Page 16

The CHAIRMAN: That is not the question | asked. Did the Corsiaiger for Fair Trading
have a statutory responsibility? Even if one ataepghe argument that this did not come
under the Finance Brokers Control Act, would a clanmp to the Ministry of Fair Trading
require the Commissioner for Fair Trading, undext fegislation, to act? It may be an area
that you have not looked at.

Mr Solomon: | can have a go. Unless and until the Commissidor Fair Trading were
made an officer of the board he would have no @bkl with respect to the board. Indeed, he
should not even be told. The secrecy provisionslavapply and he would have no right to
know anything, unless he had a piece of paper gaywrnwas an officer of the board. It could
have been mandated that he could exercise both irolnjunction, and use information that
he got as an officer of the board - if he were ene his role as Commissioner for Fair
Trading for issuing warnings and the like. It webuéquire a legislative change to the secrecy
provisions in section 88 for the Commissioner fairHrading to hold a position as an officer
of the board and use information that he obtairsedraofficer of the board for the purpose of
fulfilling his role under the Fair Trading Act. &hboard should have issued the warnings,
because the immunity provided under section 87 evaylply to them. If Mr Urquhart as
chairman of the board issued a warning to the pubith respect to problems with finance
brokers, he would be acting in purported exerciski® powers, functions and duties under
the Act. He could issue warnings. The answehas, if the Commissioner for Fair Trading
were to do it, he would need, first, to be an @ffiof the board and, second, to have the right
to use the information he got from an officer of ffinance Brokers Supervisory Board in his
role as Commissioner for Fair Trading under the Faading Act to issue public warnings
and the like.

The CHAIRMAN: The point | am making relates to a complaint tedbdged with him as
the Commissioner for Fair Trading.

Mr Solomon: He should refer it to the board.

Hon NORM KELLY: What if those complaints were lodged initiallythvthe Ministry of
Fair Trading and passed on to the board?

Mr Solomon: That is where the confusion arises. When ibdgéd at the Ministry of Fair
Trading, the ministry is simply an administrativask to provide services to board officers.
The only people who were entitled to deal with tiv@ormation, from the moment a
complaint arrived or a complainant telephoned, aasnspector or officer of the board. It
could happen that they were employed and paid bynimistry, but they must be a board
officer to even deal with it. To even start at ffwnt at which the Commissioner for Fair
Trading and his team got the complaints and deisit them is to already cross the red line.
That is where the separation fallacy has alreadstest. That is why this thing has been a
complete and woeful mishmash of maladministration.

Hon G.T. GIFFARD: That is because everything they do is completgtiyout authority.

Mr Solomon: That is right. The Ministry of Fair Trading igrgly a means to provide a
suitable administrative support base for a numibethese boards. Section 12(3) of the
Finance Brokers Control Act makes it clear that dffecers hold other offices. The second
reading speech in 1975 made it clear that thatimtasded. If | worked for the Ministry of
Fair Trading and the person on the next desk wimk¢he Real Estate and Business Agents
Supervisory, that person does not get fair tradingf and | do not get real estate stuff. If we
are both officers of each board, either of us azal dith it. We have on a different cap each
time we deal with an issue, and we are allowedold those different offices. The idea that
the ministry was something separate is wrong. mhestry is administrative support for the
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board, the registrar, the assistant registrar,iispectors and other people who are called
board officers.

The CHAIRMAN: The point | am getting at is that the ministrys lpwers under the Fair
Trading Act to act with general complaints.

Mr Solomon: No, it does not. If it were not for section 8Btlee Finance Brokers Control
Act, what you say would be right. It is becauseh& secrecy provisions of section 88 that
the information that any officer has cannot be ldsed except in the performance of a duty
under or in connection with the Finance Brokerst@drAct; it is not under or in connection
with the Fair Trading Act. If one wanted to rurethoard and employ the board members,
registrar and other officers referred to in sectl@ in conjunction and as a conglomeration
with the ministry, one would need to amend sec88rto do so.

Hon NORM KELLY: What if the person who has received the complainot an officer of
the board?

Mr Solomon: He would have no proper function other than tegt to an officer of the
board to deal with. Let us look at the person wlts it. They have all of these powers.
Firstly, they must report to the board about wisahappening. The board should have a
comprehensive superintending function. The bodrdusl have known in detail every
complaint that came in. | will give an examplewhich Mr Urquhart is wrong. The board
meets periodically. A report should come to tharbdoabout complaint X, Y and Z about
these brokers, and these complaints. The boardidlsay to the inspector, "Have you
interviewed this person?" If the answer is no hbard would say, "Well, go and interview
them and investigate this and that." That is mejuyalging as the prosecutor. That is saying
to the officer, "What are you doing? Look at thrsd that, interview that witness, and seize
these documents." Then they would get it togetfdrey would then say to the officer, "Put
in a formal inquiry and we will hold a hearing."hat is how it should have worked. The only
person who should have got the material in thé filzce is the person with a piece of paper
that says they are an officer of the board undetie 12. That person can then go around
the State as widely as they like under section dlflihg a piece of paper saying, “I am an
inspector of the Finance Brokers Supervisory Bodpgen the door, give me the documents.
Sit down; | am putting on the tape; answer thesestions on oath and you must self
incriminate.” They have very wide powers. Howewsre must be an inspector to do that.

The CHAIRMAN: One of our requirements is to look to the futurBoes the federal
Managed Investments Act 1998 adequately cover egulate the finance broking industry or
is there still a requirement for the Finance Brgk€ontrol Act in some form?

Mr Solomon: That is a separate question, and to answer iidtgo back a little. Prior to

the Managed Investments Act provisions in the Cafans Law and its predecessors
regulated types of investments called, in the olttem, prescribed interests. Prescribed
interests were basically pooled or common investmenThese pooled mortgages that
developed with these brokers were, in my view, rtyeprescribed interests. | am pursuing
proceedings based on this for some complainantghbtihas not gone to trial yet. Let us say
that an investor is in a group of 35 people whoalk¢o be put into one mortgage of $3m -
plenty of them were like that. It is one mortgagee title is mortgaged. If there is a default
there is one power of sale. All those people nmoshbine to exercise that power of sale.
They do not even know who the others are. That oves of the great problems with the

pooled mortgage regime. It is what | would caltlassic divide and conquer regime. The
only association that those 35 investors have,witte each other, is that they are common
clients of a particular broker. If there is a dewb they must all act together. It is because
they need someone acting in the middle on theialb¢hat it was plainly - it always was - a
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prescribed interest to offer these interests inlggbanortgages. Before the Managed
Investments Act was enacted on 1 July 1998, urtdeold provisions of Corporations Law,
those prescribed interests should have complied thi¢ Corporations Law. What would
have been required was a prospectus lodged wititiséralian Securities and Investments
Commission, a trustee separate from the manager hdlds the property and a
comprehensive management agreement setting onga i provisions which each investor
would enter. It would set out how the thing wasnaged, how they could get out of the
investment and a range of things. There was pdareASIC to grant exemptions from
compliance with the prospectus. Approved trusteaeaagement agreement requirements had
to be gazetted. Exemptions were granted, butmtitis State. They were primarily granted
in the eastern States for pooled funds run by ismigc The published reason that ASIC
granted those exemptions was that the solicitotspnafessional indemnity insurance. There
were no exemptions in this State for finance brekerhe result is that ASIC should have
stamped out the pooled mortgage aspects. It carotoéxempt and not enforce. It either
makes a decision to exempt and publishes its reaamo they are gazetted, or it enforces the
law.

ASIC's conduct is also in question here. Howetgigonduct and role was limited only with
respect to the noncompliance with Corporations lLaguirements for prospectuses. The
responsibility for the operation of trust accouatsd licensing of brokers rested with the
Finance Brokers Supervisory Board. Unfortunatedythis case four or five different bodies
are pointing to everyone else and no-one is puttieg hand up as being responsible for it.
ASIC has been pointing its finger at the MinistfyFair Trading and vice versa. In fact, they
are all responsible in different ways. It was tlesponsibility of the Finance Brokers
Supervisory Board because it was the licensing pibdyas the body responsible for dealing
with the trust accounts. As | said, ASIC’s liatyilrelated to pooled investments being offered
without prospectuses, an independent trustee examption. That was changed in 1998 and
the Managed Investments Act is now part of the G@fons Law. A number of
amendments have been made. The separation atiftee and the manager was scrapped. It
IS now a single responsible entity, not an indepahtrustee such as Perpetual, which would
hold the property and a manager separate. Thegsstments are regulated under the
Corporations Law.

My experience since the ASIC regime was implemefiéig last December is unfortunately
that supposed compliance with the Corporations teyuirements is now being misleadingly
used in the same way that licensing was underitr@nEe Brokers Control Act. | have seen a
number of transactions which purport to comply Which palpably do not. They are full of
self-serving material about how the law has beghténed up and that the arrangement
complies with the requirements of the Corporatibag when it does not. Unfortunately, as
a politician said, the band is playing on.

Hon NORM KELLY: Should the current Finance Brokers Control Actdygealed as long
as it is not done to avoid possible compensation?

Mr Solomon: No.
Hon NORM KELLY: What is the best solution?

Mr Solomon: Deregulation was misconceived and still is. Tiasco has proved that we
need more regulation of these people, not less.ICAS not - | stress not - thoroughly
reviewing anything. A party that has become an &RIges a part 1 document as a generic
prospectus. It contains self-serving material thatild lead most investors to think that there
was someone significant seriously looking overgheulder of the broker concerned. That is
the only documentation viewed by ASIC. Part 2haf prospectus is then transaction specific.
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A person getting a prospectus from one of the nBEsSwould feel warm and cosy with the
part 1 document. It states that since all theirements have been changed, the company is
complying with this, this and this. In fact, ibgts that the Corporations Law lists a number
of things that must be done. However, part 2, tvldeals with the particular transaction, is
not lodged with ASIC. | have seen documents incWwipart 2 is palpably inconsistent with
part 1. ASIC does not even see it. We now hagestime high level of false comfort for
investors, but it is in the guise that these piiowis of the Corporations Law are being
complied with - some of the prospectuses everthisin. | can say very sincerely that they
are not.

Hon NORM KELLY: Itis not so much a change of legislation thaterguired, but proper
enforcement of the current legislation.

Mr Solomon: It is a change of backdrop. We once had a bagktirat stated “Licensed by
the Finance Brokers Supervisory Board”; it noweddtl icensed by ASIC”. It is the same
dishonesty.

Hon NORM KELLY: What do you think would be the best avenue tlmfofrom here?

Mr Solomon: | am not an advocate of deregulation in thisdfieThe amount of self-funded
retiree money in the system 30 years ago was nasshthan it is today. We are moving more
towards personal responsibility for one's own affan retirement, particularly with lump-sum
superannuation. Regrettably, many of the people rebeive those payouts are simple - | do
not mean that in a pejorative sense. They ardhwbughly conversant with complicated
investment matters; they are vulnerable and theyliable to be preyed upon. The more
people have significant sums to look after thenesglthe more we must monitor those who
are licensed to advise them and to receive thest tind confidence. These investors need
someone in whom they can place that trust and @enée, and we need a regulatory system
to ensure that the brokers are competent and hofiégty all need to know that, if they foot
fault once, they are out; there will be no secdmaihces. They are dealing with large amounts
of money, often for elderly people who depend ugiair life savings being safe but earning
the best possible income. To move towards derégnlan a time of increased self-reliance
on invested retirement money, is an invitationtfa crooks and spivs to take the lot.

Hon RAY HALLIGAN: I took issue with your opening statement aboutdepset that the
evidence you were providing might not be made plphvailable.

Mr Solomon: What is the issue?

Hon RAY HALLIGAN: | will tell you in one moment. If | believed Bd a good reason for
invoking Standing Order No 358, | would have dooe $do not feel intimidated, no matter
how upset you may feel.

Mr Solomon: | did not come here to intimidate.
Hon RAY HALLIGAN: That is the way it came across.

Mr Solomon: | was asked to come here. As | have with a gfeat of the work that | have
done in this field, | have spent considerable tpneparing this submission. | would have
hated for it not to be made public as a resultarhes personal, partisan or political reason.
This is such a grave, serious and significant igkaé partisanship, and particularly political
partisanship, should not have ruled the day. hwie politicians could see that we need a
bipartisan response to sort out this problem. ¢ wery keen, having done this at my own
expense and in my own time, at least to have thdigpknow what | think, even if Mr
Halligan does not think it is worth it. That wag ©oncern.
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Hon RAY HALLIGAN: You stated that the board should have taken ctanpe
independent legal advice.

Mr Solomon: That is correct.

Hon RAY HALLIGAN: You have provided advice to the committee and bes Thank
you for that.

Mr Solomon: That is my opinion.

Hon RAY HALLIGAN: We will be obtaining further legal advice, andiill try to ensure
that it is competent.

Mr Solomon: You are welcome. | do not have a monopoly oncthreect legal advice. If |
hold an opinion tentatively, | will say so. | wilay | hold it subject to qualification and
caveat. If | hold an opinion strongly and certgjrlwill also say so. As far as my opinion
about the views enunciated by Mr Urquhart beingglally untenable is concerned, | hold that
opinion strongly and certainly. By all means, toenmittee can get it checked elsewhere, but
| would be very surprised if any competent advioetadicted what | have said about natural
justice and the proper construction of sections 112, 14, and 82 of the Finance Brokers
Control Act.

Hon RAY HALLIGAN: That is up to the committee to determine.

Mr Solomon: Then again, differences of opinion are what makedegal world go around.
Hon RAY HALLIGAN: That is what keeps solicitors in business.

Mr Solomon: That is correct.

The CHAIRMAN: Thankfully you are doing this pro bono, so it sa®mt make the money
go around as well.

Hon RAY HALLIGAN: We will keep you for as little time as possibtethat this time is
not costly. How many people do you represent éfithance broking matter?

Mr Solomon: | do not have the exact numbers with me. Theeed#fering numbers in
different groups. | am not sure whether it is D;G0may be less.

Hon RAY HALLIGAN: Do you have any clients who are investors witthbGraeme
Grubb and Global Finance Group Pty Ltd?

Mr Solomon: Probably.

Hon RAY HALLIGAN: Are your clients registered or unregistered?
Mr Solomon: With which broker?

Hon RAY HALLIGAN: Just your clients generally.

Mr Solomon: That question is so general that | cannot proeideseful answer. There are
different issues with different brokers. If the miger were to ask me about the different
brokers, | could probably provide a useful answer.

Hon RAY HALLIGAN: You said you had about 1 000 clients, and | acttegi you do not
know the exact figure. Are they all registered tgagees?

Mr Solomon: The proceedings now pending in the Supreme Gaurglation to Graeme
Grubb are designed to sort out who is entitled katw In that case, | am acting only for
registered mortgagees. It was a great difficuttyhiat obviously Mr Conlan, the supervisor,
could not represent unregistered mortgagees. dagois, trustees, supervisors and so on
cannot take sides. A trustee cannot involve hifrieeh dispute between two beneficiaries;
the beneficiaries must be left to sort it out. Ghnlan could not represent the unregistered
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mortgagees against the registered mortgagees.rtun&tely, at the end of the day, no-one in
the unregistered mortgagee group could afford maol fppropriate representation. It is a great
sadness that we have a State Government that lem¢ aplarge amount of money on
liquidators and supervisors, but it has not alledanoney to employ competent counsel to
represent the other position. Justice Owen ofStpreme Court was extremely concerned
that that happened. At one point, there was aesign that the board or the ministry was
going to fund counsel to represent the views ofulhiegistered mortgagees. However, after
an adjournment of a couple of days, it turned betd was no money. It is woeful that the
State is spending money only on liquidators anesugors and is not providing funding for a
proper contradictor; that is, someone to repreentviews of the unregistered mortgagees. |
would have been far happier had that happenedulditike to see the judge make a decision
with the benefit of the best possible argumentalbgides. We want a just result.

Hon RAY HALLIGAN: Have you taken on the role of looking after theegistered
mortgagees?

Mr Solomon: | thought | had told the member once alreadfave acted for the registered

mortgagees. One cannot act for competing inteneditigation. | cannot stand up before the

court and say that | represent the registered ragetgs while | am also representing the
people who have a claim against them.

Hon RAY HALLIGAN: It would be a conflict of interest.

Mr Solomon: | would not have my practising certificate forydong if | were to do it. The
judge would stop me before five minutes of the daseé elapsed. It does not happen that
way.

The CHAIRMAN: You referred to potential claims against supengsn the future due to
their actions. The committee has been providedh widcuments by the Ministry of Fair
Trading over which there is a Supreme Court ordedistice Owen. It goes to the issue
about which concern was expressed by the miniby @ suppression order exists over the
contract between the board and supervisors of Grd@mbb Finance.

Mr Solomon: That order does not bind you.

The CHAIRMAN: | understand that. Are you aware of any reaban that order would
have been made? Will the suppression order affaat clients’' or anyone else's case?

Mr Solomon: | know all about this.

The CHAIRMAN: | want to ask questions but | do not want to iotpzn an outside court
case?

Mr Solomon: It will not impact on an outside court case bateolimited suppression order.
In the course of my representing the registeredgagees in the case concerning Grubb and
with respect to the claims of unregistered clairmatiiere are a range of possible models for
resolving the problem. In my view, unfortunately Monlan, the supervisor, has acted way
beyond his powers for a considerable time in theathhs purported to act as a judge and
decided who could have claims admitted and whoccoat, who could have a mortgage and
who could not, and who could have the proceeds sétdement and who could not. He
allowed $6m to go to mortgagees who he decided wetiled to keep their money. His
decision was based on an absurd line of logic.

If a line were drawn across the middle of a graptttie balance of the overdraft of the Grubb
trust account, another line could have been drawmaves above and below the line when it
was in and out of credit. There were periods wihemas above and below credit. That is
how Grubb worked. Strange as it may seem, it wasverdraft at close of business for 84



Finance Broking Industry in WA Thursday, 5 OctoB800 Page 22

days over a three-year period, which is a pecuitaation. When there is a credit balance,
that credit balance is not due only to money paid the account between when the account
got into credit and stayed in credit; it is alse thoney of the people that was paid in to bring
it back out of overdraft and the money of peopl& pa earlier and which was swiped that
took it into overdratft.

Conlan came to the view that money invested wherag in credit and money went out on a
mortgage while it was in credit was clean and theestors could keep the mortgage. The
investors knew nothing about the overdraft. If #veount was in overdraft when the money
was paid in, or it went into overdraft before thermay was paid out, the investors could not
keep the money. He has therefore impounded alluhelean” money and let $6m go from
what he decided was “clean” money.

The unregistered claimants think that, because I&srsilsuch a mess, there should be a trust
over everything; that is, no-one should keep agystered mortgages; no-one should have a
claim to anything; it should all go into a pool ape realised. The liquidator's fee would be
$X and the claims would be worth $Y, from which gimdy would get so many cents in the
dollar. It is all a bit late to do that due to Monlan’s having parted with $6m worth of
claims.

| asked the judge for the terms of Mr Conlan's appeent under section 73 of the Act.
Justice Owen said he wanted to look at that. lda #aid he wanted to see the document and
that he would hear submissions from the board hedtipervisor as to whether any part of it
should be subject to a suppression order. My gémsyzerience as counsel is that we are
officers of the court and, unless there are exoaptireasons justifying otherwise, we would
expect to be involved in deciding the issue of mwftiality for the purpose of argument,
even if at the end of the day a suppression osderade. If that were the case and | had been
involved in the argument of the issue, | would bbjsect to the suppression order, but | could
have at least made an argument. However, | waperatitted by Justice Owen to make any
submissions or to see the document. A documeiit aibut five big areas in it - | have not
brought it with me; | have a copy of it at the offi- was made available. Justice Owen made
an order that the existence of that document cddldmentioned and the fact that the
document contained the terms of appointment cowdnientioned, but nothing more.
However, that order applies only to the knowledfighat document obtained through the
court process. For instance, if the entire docunaare here and the committee wanted to
show it to me and asked me to comment on it, n@ragsion order by Justice Owen would
stop me from seeing it here and commenting orfithat were to happen, there is certainly
no suppression order by Justice Owen that couldilplgscut across the powers of the
Parliament to subpoena the entire document.

At the end of the hearing on the day that he mhdeotder, | asked to see him in his private
chambers and did so in the presence of other cbursmld him | may have a personal
difficulty with respect to his suppression order,garticular because | anticipated being a
withess at a committee of the Parliament. | shat t did not want to become meat in the
sandwich in an issue of parliamentary privilege eodtempt of court. As a result of that, the
next morning he said on the transcript that higosegsion order covered only access to the
document obtained through the court. It was maeiéeptly clear that, if the Parliament
wanted the document in full, the Parliament woudd i Neither he nor any other judge
would try to cut across the right of the Parliamenhave documents, or across the right of
me or anyone else to see the document in anotpacita

In addition, counsel from the state Crown Solicgddffice, Mr Mitchell, who appeared in
those proceedings as counsel for the RegistraitlelsT he took the same position as me in
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those proceedings that indefeasibility of title wlddoe preserved with registered mortgagees -
said to the judge that he may in the future havediose on that document as an officer of the
Crown Solicitor's Office. The judge made it cl#aat, if Mr Mitchell were asked to advise on
it in another capacity, the order would not applyhe judge's order is merely limited to not
disclosing what had been provided through the caction and that is all. | do not know why
you have only an extract.

The CHAIRMAN: Sorry, the extract is a copy of the extract aitibe Owen's comments in
the court. It is not the order because he didnmate a separate order, but it is a copy of the
transcript of proceedings in which he makes theiword

Mr Solomon: On both days?

The CHAIRMAN: Only on the one day; that is, 22 September. dther was not brought
to our attention by the Ministry of Fair Trading.

Mr Solomon: | have mentioned in my submissions to you thaspective of whether the
supervisors are liable under respondeat superiander indemnity, which may be included -
section 74(1)(a) provides that a supervisor caagmointed by the board on such terms and
conditions as to remuneration and indemnity. lusthaot discuss that document so | will
leave it at that. | cannot say whether there demnity or not. If you ask me the question, |
do not know because | have not seen that parteofldlcument. | discussed this privately with
Justice Owen and it was made very clear betweemd<sertainly the next day in court that |
may be here today and, if the Parliament wantezhliofor a document or had called for it, |
would be dealing with a source from the Parliameat,from the court.

The CHAIRMAN: Based on what is in the documents provided toctiramittee by the
Ministry of Fair Trading, there has been ongoingate between the Ministry of Fair Trading
and the supervisor regarding liability. Clearlg tbupervisor has been requesting liability to
the point the supervisor has indicated to his avguiiers that he is concerned about potential
claims against him in the future.

Mr Solomon: | let him know, with regard to the $6m he paid, dhat if it is found there was
a trust and the money must come back, if he wanfisd why that money is missing, the best
way he could start would be by looking in a mirror.

Proceedings suspended from 4.10 to 4.28 pm

The CHAIRMAN: | remind you that this is a public hearing andttthe details and the
Information for Witness document that you signedieastill stand.

You raised the issue of potential claims againstdipervisors for their action. As you will
note from this document, the board, at the ingtabe, had not granted immunity -

Mr Solomon: Indemnity.

The CHAIRMAN: Indemnity. The board was relying on its privatdemnity insurance.
Without providing you with the documents, it is alethat that was a point of contention
between the board and the supervisor for some tieafter. Some of those instructions
strike me as going to the heart of the issuesyiathave raised -

Mr Solomon: Indeed. The point about it is this -
The CHAIRMAN: He is operating under clear instructions fromtbard.

Mr Solomon: However, the board has no power to give thoseucisons. That issue of the

purported conferral of power is ultra vires. Wh{B&cause of this. You need to look at the
relevant sections of the Finance Brokers Contrdl 2&75 - sections 73, 74, 75, 78. You
mentioned among yourselves, before the committepereed, that the appointment of a
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supervisor is made, in the first place, by the dphaut with the approval of a District Court
judge. The board goes to the District Court artd gpproval to appoint the supervisor.

The District Court may authorise the board to appai supervisor. The court gives the
authority but the board makes the appointment.ti®@e¢4 states -

Where an order made under section 73 -
That is an order of the District Court -

- authorises the board to appoint a supervisorbtied, during the currency of the
order -

(@) may on such terms and conditions as to remtioerand indemnity as the
board thinks fit first appoint a person as supenvis

The terms and conditions that can be specifiedahdppointment are limited to remuneration
and indemnity. They do not extend to conferringven In fact, section 75 spells out what
the duties are. Under the heading “Duties of stiper’ subsection (1) states -

The supervisor shall carry on the business foptimpose of concluding or disposing
of matters commenced but not concluded on behalli@rfts of the business and when
necessary for the purpose of disposing of or dgaliith documents relevant to those
matters.

It goes on, which is not relevant to this matterrdfer to the business of a deceased finance
broker carrying on the business until it can beenilise dealt with according to law.

Section 75(2) gives the supervisor power whichoisferred by the Act, not by the terms of
appointment, to require people to hand over doctsremd give information.

Section 78 reads -

The District Court may, on the application of theakd or the Treasurer or the finance
broker or the person representative of the decefisadce broker referred to in an
order made under section 73, make further orders.

Those are orders of the District Court, not of thens of appointment. The District Court

may discharge or vary the original order it made wrder paragraph (b) direct that any
moneys in any account affected by an order shagbdie to the Treasurer by the bank on such
terms and conditions the District Court shall thirtk

Under section 78(2), if an order is made underi@edt8(1)(b), that is to pay the trust account
money to the Treasurer, the money goes into Trgamu the Treasurer prepares a scheme
for distributing the moneys as compensation to gerkon who claims compensation within
six months. When the scheme is prepared, it gnéset District Court for approval. Section
78 contemplates that there is a fund of money ablg| although that fund may be deficient.

| do not believe section 78 ever contemplated somdike Grubb whose fund was something
like $20m overdrawn. It contemplated a fund, altflo it may be deficient. However, who
determines how to allocate that fund? The Treagetg the money, works out the scheme
and gets the approval of the District Court. Thwmard, in terms of appointment and
conferring power, gets leave of the District Caorimake an appointment and can then sort
out under section 74(1)(a) the terms and conditemdo remuneration and indemnity and
under paragraph (b) can authorise the supervisabtain an advance from the Treasurer.
This provision is important as it also infringes<tsen 74(1)(b). It is the Treasurer - the
Premier in this State at the moment - who is augkdrto make advances on such terms and
conditions as the Treasurer thinks fit. The teamd conditions which can be imposed on the
money appropriated under section 74(1)(b) for th&tcof the supervisor are not determined
by the board but by the Treasurer.
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Hon NORM KELLY: Those terms and conditions being the carryingfdhe business?
Mr Solomon: Whatever the Treasurer might decide.
Hon NORM KELLY: Section 74(1)(b) states -

... on such terms and conditions as the Treashirgss fit for the purpose of carrying
on the business.

Mr Solomon: Yes, it must be limited to that. However, thariy thing is that clause 6 of
this document states that the board will authaiseipervisor to obtain an advance from the
Treasurer, an amount to be advised and such meodesheld on trust by the board. That is
ultra vires section 74(1)(b). The only person wbald impose that condition is the Treasurer
- that is the Premier - not Mr Urquhart and higdiband of Johnny-come-latelies.

The CHAIRMAN: Section 74(1) states -

The board during the currency of the order may @igk the supervisor to obtain an
advance from the Treasurer.

Mr Solomon: Yes, but it then goes on -

.. . which the Treasurer is authorised to makesach terms and conditions as the
Treasurer thinks fit.

The CHAIRMAN: So the Treasurer could be authorised to do that?

Mr Solomon: If the money had to go in trust to the boardt thaa matter to be decided by
the Treasurer, not by Messrs Urquhart, Weir andlisunther members. That is a complete
usurpation of the power of the Treasurer.

The CHAIRMAN: The supervisor could have been authorised tagetidvance from the
Treasurer.

Mr Solomon: And then it would be up to the Treasurer to deiee the terms and
conditions.

TheCHAIRMAN: Yes.

Mr Solomon: Yes, and that is a question for your own appsadfmn committee to decide
why and how that has happened. However, all theseers for the supervisor to do things
that are purportedly conferred by this instrumemet @tra vires. All the board could do was
stipulate terms and conditions of remuneration iadémnity and authorise the supervisor to
get an advance from the Treasurer. His dutiespameers are hard-wired in section 75(1) of
the Act.

Hon NORM KELLY: What parts are you saying are ultra vires?

Mr Solomon: | will go through them. Anything that purports tonfer powers on the

supervisor to do anything is ultra vires. When siopervisor is appointed, his powers of
remuneration and indemnity are to be agreed withkbard under section 74(1)(a). His
remuneration in terms of the advance is to be agnéth the Treasurer; if the board agrees he
can approach the Treasurer. However, all his gdrmed functions are spelt out in section
75(1). They are not matters that are capable médtan by the board, by the supervisor or by
anybody else and are not discretionary. Undeh#asling “Duties”, that subsection states -

The supervisor shall carry on the business foptimpose of concluding or disposing
of matters commenced but not concluded on behalfierfits and where necessary for
the purpose of disposing of or dealing with docutseelevant to those matters.

That is the end of the matter. The only otherghive can do is get the agreement of the
board. When the Parliament passed this as antAintemplated a supervisor coming in to
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a broker and finding the trust account in a meds$. that occurred, section 78(1)(b)
contemplated that the supervisor would go backeoDistrict Court and say to the judge that
he had looked at the matter and it was a horrikdssn The judge would ask why it was a
mess and the supervisor would say that paragraptes 27 of his affidavit and all the
annexures would show what a mess it was and hewsants authority to buy out of the
matter and pay the money over to the Treasury.cddfse, when the money is paid to the
Treasury, what does that mean? It means that twer@ment must sort it out. Treasury
must then work out the scheme, which is plainlyuhblic function with public money, within
six months. Section 78(2)(b) states -

The Treasurer on receiving moneys paid pursuaahtorder under subsection (1)(b)

That means the supervisor goes to a District Jadge and states that it is too big a mess for
him and he wants to buy out of it. The money getisl to the Treasurer and the Treasurer
shall then cause the moneys to be paid and maym@epscheme as compensation to each
person within six months after it receives the nyoaed proves that the person has a loan or
interest. The point in section 48(3) about interedich | mentioned in my submission,
arises again - | had not noticed that before ettion 78(2)(b). That is in respect of losses on
a loan or interest thereon. The claims are madafahe moneys are insufficient to pay the
claim, the scheme shall show where the moneydare aipportioned. Subsection (3) states -

Where the Treasurer prepares a scheme, he shdil appghe District Court for
approval of the scheme and for directions.

Subsection (4) states -

The District Court may give such directions in mspof the separate account for
Treasury the moneys, the persons to whom and whatiats to hold for any portions
to be paid and as to payment and balance of theysahen remaining in the account.

The whole system existed to sort out a mess amst to be done by the Treasury. The
supervisor or the board then goes back to the iBtighourt and says that the matter is a lot
worse than they thought at the start and the wloblgoes to Treasury. Treasury prepares a
scheme, goes to the District Court and statestthas worked out that scheme. No doubt the
District Court will then give directions about tipeople who are affected by the scheme.
Those people will get notice of it and anyone whentg to come in by themselves or with
counsel and make submissions about whether it @hmuthis or that will be heard. It is a bit
like the former schemes of arrangement under thpdZations Law when they were called
approved schemes of arrangement for creditors mipemies etc. They were advertised and
notified to claimants and a Supreme Court judgel@vbe given the job of deciding at the end
of the day how the company was wound up. Thatallahat this part provided for but the
duties of the supervisor are those in section 76(1)f he goes back to the District Court
under section 78, he then says that he is outenéflgives the money to the Treasurer and the
Treasurer determines the scheme. Everything :Abt that purports to confer power on the
supervisor to do various things is simply ultraegir Not only is it ultra vires but also the
supervisor has acted, as | said in my submiss®anafficious intermeddler and tortiously as
a trespasser, at times in detinue and in convefsirovarious tortious remedies.

On reading paragraph (1)(d) of this letter, onesmmwhere and how it came to be that | have
such strong complaints about Mr Conlan for his emtd However, he is really just a puppet
of the board and the board is just a puppet ofGbgernment. Therefore, Conlan and his
insurers are really just victims. Subsection (Lifates -

To facilitate and assist the proper registratiomweéstors’ interests . . .



Finance Broking Industry in WA Thursday, 5 OctoB800 Page 27

When one bears in mind that Conlan is the superat&rubb, a hopelessly insolvent mish-
mash which ran in overdraft, how could he possivtyrk out who would be entitled to
registration? This is the funny thing that we mdstal with in the litigation concerning
Grubb. Our system of land registration - the Tisreystem — which has been in place for
125 years, provides protection by registration. séme circumstances that is a good thing;
perhaps some do not think it is a good thing. Befee had the registration system there was
all manner of uncertainty with property title. Thewere all sorts of unknown equitable
claims of various types, as under the old systeentook a title by deed or by chain of deed.
Suddenly, something could come up from here orethed there would be a competing claim
and title was precarious. However, the registratigstem provides that once the title is
registered, one’s title is indefeasible exceptffaud, either registered by oneself or by people
acting on one’s behalf, or one’s own personal cohduApart from that, once you are
registered, if you have not been fraudulent, yotehatitle that is state guaranteed; that is our
system. It means that registration is all-impdartaBome people involved with Grubb were
registered and some were not. However, it is &ttorg in the circumstances of Grubb that,
for anyone who was not registered, it would purporgive Conlan that power in paragraph
(d). Similarly in (1)(e) which reads -

To determine the quantum of the trust account'srfaial interest in advances to
borrowers whether or not supported by a registaredgage . . .

Paragraph (g) reads -

To determine the trust account’s financial inteliesinortgages as a consequence of
Rowena’s funding of interest payments . . .

(h) To protect the trust account’s interest in ages.

Perhaps paragraph (k) is one of the starkest exagdlhow ultra vires this appointment is
because it states that he has power -

To maintain Rowena’s existing agency contracts wittestors and the determination
of the contracts where considered appropriate;

Rowena Nominees Pty Ltd traded as Graham GrubmEe&aBroker.
Hon NORM KELLY: Itis more than a power, it is a requirement.

Mr Solomon: That is palpably inconsistent with section 75abhstates that the business can
be carried on for the purpose of concluding or alsspy of matters commenced but not
concluded and, where necessary, disposing of dndeaith documents. | know that many
clients | have acted for in respect of Grubb did want Conlan to be their agent. In fact,
what had the registered mortgagees done wrong?% ifkiested their money through a man
who said, “I am Graham Grubb, licensed finance bré%o 15, been in business 30 years and
never lost a cent.” The seductiveness of the ptiom® was extreme. They believed him,
they paid over the money and got a registered ragetgn some cases. Those registered
mortgagees did nothing wrong. Grubb turns int@bsolute calamity and a supervisor is put
in. Those mortgagees say it has nothing to do thiém as they invested their money and
have a mortgage. The only thing the supervisorthatlthey needed was the duplicate title
which they asked for. It is their mortgage, they @egistered and the supervisor held the title
as a bailee for them which was determinable atwuilh no formal agency involved. They
wanted their title. | wrote to this man, Mr Conlam behalf of many people saying, “Give us
the title, they do not want to have anything towdth you.” If somebody out there says,
"You're a registered mortgagee, | am unregisteretlavant to make a claim against your
interest as a mortgagee", | have been telling tfegra long time to put up their hand. Where
was my clients’ fraud? They knew nothing about twaas going on in Grubb. They handed
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over the money to Grubb. They did not know whethisrtrust account was in overdraft.
They had not the slightest notion of it. They psdistered on a title and say, "Fine. | got
that; that is the system. If there are winners lasérs in this, it is because of the Torrens
system, not because of anything | did. Give metittee You sort out the issue yourself." |
now find for the first time - | do not believe thaarticular clause is in the edited document
that | have seen before - that he was to maintgémey contracts. This is a matter of most
appalling concern.

The CHAIRMAN: It also flies in the face of the definition ofliamt".

Mr Solomon: | have had great concerns about how this whaeeiggenerally has been
handled in so many ways. | have said a numbemudst that | would not be surprised by
anything else | saw; yet | see this and | am ssggriagain. | am a person who has become
fairly desensitised to really abhorrent conducgbyernment agencies in this matter.

Hon NORM KELLY: On that point, you are saying that it is abhadrreonduct by the
board, but what sort of onus should be placed orkMa@nlan for accepting these terms?

Mr Solomon: You should look at paragraph 7(3), which say$ the board shall provide to
the supervisor such legal services as it consiecsssary. In paragraph 9 Conlan agreed to
keep all his communication, including this retajnsirictly confidential. Notwithstanding
that, | think he probably contravened clause 9.e&ty times after he was appointed, | tried
to sort out some issues. | said to him, "Why dgali get some independent legal advice
about all this?" He told me that he was constiibg the terms of appointment to use the
ministry lawyers. | said, "Well, that is just hdges.” | then wrote to the board, the ministry
and everyone else - | think Denise Brailey probakigte freedom of information requests,
which all ended up as wallpaper - trying to ge$ tontract, but | was never given it.

The CHAIRMAN: Why would this contract need to be confidential?

Mr Solomon: No reason at all. You may have heard eviderma Denise Brailey. | know
she asked for it and probably sent an FOI requés$tas never been given to us. When it was
raised with the Supreme Court, | got only an editesion subject to a suppression order to
which | was strongly opposed, but overruled oncahnot explain why this has been done,
except that a lot of people seemed to want thiggtho go on for a long time before anything
was sorted out.

Hon RAY HALLIGAN: Do you have evidence of that?
Mr Solomon: 1 can infer that from this document.
Hon RAY HALLIGAN: That is fine; infer all you like, Mr Solomon.

Mr Solomon: Perhaps in the course of your obtaining a segua$sing opinion on my
views, you might want to check what | have to shgw this and about sections 73, 74, 75
and 78.

Hon RAY HALLIGAN: You can be assured that that is exactly whatlldei

Mr Solomon: Good. In any event, | am here giving you my swevidence of what my
opinion is. | am a mere humble barrister and goliof a bit over 20 years' experience. That
is all I can claim to be. | do not know quite wiyau are or where you came from. All | can
tell you is that | think this is palpably ultra @s. | do not how any competent lawyer could
have ever advised the board to execute it. Oneldhafer some very unfortunate and
misconceived motives behind it. This documentated 21 July 1999. | act for hundreds of
people who have had their affairs tied up and cegduby the conduct of Mr Conlan pursuant
to this document. We still do not know who are #ianers and losers in Grubb. | assume
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we will not know on the day that the State Governirstands for election either. That is a
great pity.

Hon RAY HALLIGAN: If you are so sure of your grounds, why did yoaitwfor
parliamentary privilege to make this known? Whg @ou not say it out there?

Mr Solomon: Pardon? Say it to whom?
Hon RAY HALLIGAN: Say it to the Press.

Mr Solomon: Do you read newspapers and watch televisionavé lmade comments about
this issue until the media is sick in the faceediag me.

Hon RAY HALLIGAN: Why did you start by saying that you would haeerbtotally upset
had you not been allowed to submit what you haverstied and say what you have had to
say if you have already said it?

Mr Solomon: | have not provided publicly the precise level ddtail that is in my
submission.

Hon RAY HALLIGAN: May | ask why?

Mr Solomon: Yes. | have to eat a dinner at night. For tastgwo years | have spent

hundreds of hours on voluntary work trying to halithese poor people. | have a central city
office with staff, equipment and rent to pay fdrhere is a limit to what | can do. If you had

the vaguest possible notion of how much | have ddtex-hours, day-in day-out, weeknights

and weekends, you would realise that your questepis the most appalling insult | have ever
heard from a politician, and that is saying sonmeghi

Hon RAY HALLIGAN: Certainly, you have made some assertions abditic@ms and
this committee as well.

Mr Solomon: No, | have not.

Hon RAY HALLIGAN: They are all recorded in Hansard.
Mr Solomon: | do not quite know why you want to attack me.
Hon RAY HALLIGAN: | have a question, if | may.

Mr Solomon: Thank you.

Hon RAY HALLIGAN: Plenty of people have been questioning us abdwt thhey have
been unable to get some of their money. You wdeédaware that Mr Conlan prepared an
affidavit in consultation with the Global investarsordinating committee for the distribution
of funds -

Mr Solomon: No, | would not, because the Global investors mittee acts with Mr Herbert
from PPB Ashton Read. | would not like your questio be perpetually recorded with such
faulty factual assumptions. Maybe you would likeget the assumptions right and | can give
you a sensible answer.

The CHAIRMAN: If you let Hon Ray Halligan complete the questigau can then make
comments.

Mr Solomon: Fine.

Hon RAY HALLIGAN: We have advice that around 400 of the investgreeal with an
agreement, and if that agreement had been accaptiohe, the issues could have been
considered now before the courts. Are you sayiag you had no involvement with the non-
acceptance of this agreement? It is an agreeinanyou knew nothing about?

Mr Solomon: Hang on, what agreement?
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Hon RAY HALLIGAN: This is the one that the supervisor of GlobabRe -

Mr Solomon: That is Herbert, not Conlan.

Hon RAY HALLIGAN: And the affidavit.

Mr Solomon: The document that | am commenting on is from @omf Grubb.

Hon RAY HALLIGAN: | beg your pardon.

Mr Solomon: Do not beg my pardon.

Hon RAY HALLIGAN: I stand to be corrected.

Mr Solomon: | would like to know what it is you think you lieve you are asking me about.
The CHAIRMAN: Order!

Hon RAY HALLIGAN: That comes from your answer to my question, dreh tl will
know.

Mr Solomon: We are talking about Global.
Hon RAY HALLIGAN: Can I repeat the question?

The CHAIRMAN: For my own benefit, is Hon Ray Halligan moving tonanother area of
guestioning or is it related to this document?

Hon RAY HALLIGAN: We have already spoken about people getting thegk money. |
will repeat the question: Are you aware that tbhpesvisor of Global Finance prepared an
affidavit in consultation with the Global investarsordinating committee for the distribution
of funds and other assets held by Global?

Mr Solomon: When?
Hon RAY HALLIGAN: | do not know that.

Mr Solomon: There are a number of affidavits. | was asked&et the Global investors
coordinating committee, which is a committee of enereditors under the Corporations Law.

| attended a meeting with them some time back wheas asked whether | wanted on their
behalf the job of presenting a model to the Supr€@uaert for the resolution of the Global
Finance issues. | told them that | thought the ehadas flawed. My view on Global is
similar to that on Grubb. | will explain the ondyfference between Global and Grubb. You
may be aware that a person who is a trustee -alikeistee of a deceased estate or anything
else - has an obligation in equity to keep thettfuisd separate. If | am trustee of my dad's
estate and trustee of my uncle's estate, | mugt kHleaccounts separate - separate bank
accounts and separate property — from my own monéat is the duty of a trustee. That
duty of keeping a trust fund separate can be abrdday statute. It is abrogated by statute
with respect to many people who keep large amoaintsoney - for example, solicitors and
finance brokers. Under section 48(1) of the Aictafice brokers are required to maintain at
least one trust account designated or evidencedaswith a bank. It goes on to require that
in that bank account they can then divide up thenewe of their individual clients with
separate ledgers. Because their business hanttéofother people's money, they do not
have to bank every person's money in a separate d@ount; they can bank it in one or
more trust accounts designated as such; thatesadbount must say X Pty Ltd trust account.
The bank must know that it is a trust account.tiSea@8(2) makes that account immune from
any claims against the broker, because it is ofjeople’s money. By this statutory
abrogation, the ledgers in that trust account libhgesame status as a separate bank account
altogether if there is no statutory abrogation.isljust me, my dad's estate and my uncle's
estate. What happened with Global was that thek lztount itself generally was not
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overdrawn, but the ledger cards were. Becausetleaiger cards have the same status as a
separate bank account, you cannot identify theihuné ledger account is overdrawn, where
does that come from? You cannot trace where itavasdrawn from out of the whole trust
account. It is the same problem as Grubb, excepbliwent one step further because the
whole bank account was overdrawn. In terms ofldleof trusts, it is no different, because
the ledger cards in a statutory trust account susaarosanct as a separate bank account.

With Global, some people are registered and quiteé af people are not registered. Global
had a company called Global Mortgage InvestmenysL®d that held interests on titles.
Grubb had a company called Oakleigh AcquisitionsLRd that held interests on titles. Itis a
similar thing. The question was whether people wioe not registered could be entitled to a
transfer of an interest in a mortgage from Globalrtgage Investments. There are equitable
rules - not common law rules - with respect tottpureperty called tracing. If people give me
their money to invest in a particular purpose, oeg into my trust account. If my trust
account is run properly, all the ledgers are irditrel record in a ledger that it goes in. |
record that it goes out and that it acquires aiqudarr mortgage. The rules of equity are that
you can trace it straight through. At the highlesel, judges have held that when a trust
account is overdrawn, the remedy of tracing is isgdde, because a trust account in
overdraft actually means that the trustee has tmgs; it is a debt. The trustee owes money
to the bank; the trust fund has ceased. The fuastin Global has ceased. | do not consider
tracing is available. 1 told the Global invest@@mmittee that | thought that, as far as the
legal remedies go - which then leaves losses -ethwdso are registered will keep what is
registered and those who are unregistered will farmpool. All the Global Mortgage
Investments’ interests will be pooled, and allledge who have claims against that pool will
rank pro rata for them. | told that committee tais my opinion. That was not the model it
wanted to promote. | told the committee that | wasinterested in a retainer to promote the
model it wanted to promote and that it should geteone else to do it.

Justice Owen is managing both of these problerm&ieabroking files. Unfortunately for
him, it is a horrible job to land. He gave direct in February to resolve Global Finance
Group Pty Ltd. My views were detailed in writtembsnissions months ago. Mr Herbert is
the one who has been delaying, and delaying grossijhhave a number of clients with
interests in mortgages and settlements. Mr Herbsrthe administrator of Global Finance,
has made claims to hold moneys pending resolutidheoproceedings. He holds either all or
part of the money in a trust account. Those arg grccounts and the money is tied up. My
clients are very concerned about this. The detaticues, but it was not caused by me. If
the member wants to find out the history of thetarathe should ask Mr Herbert when the
Supreme Court made directions - my best recolleasd=ebruary this year - and why it has
not been decided. He is another man who will timel reason in a mirror. If somebody has
suggested to you that | am somehow the cause pfrthahould say it outside the Parliament.
| will stand and deal with a few of these issues) {ell whoever has told you that to publish it
outside the House. It is absolutely wrong.

The CHAIRMAN: We are running out of time. If you do not feehgpetent to comment on
this issue, you may provide it to us in writing. eWave heard about a conflict of interest
between the role of the liquidator and superviddo. you believe that to be the case?

Mr Solomon: Do you mean the role of supervisor and the rblegaidator have an inherent
conflict of interest?

The CHAIRMAN: Yes. Mr Conlan is both the liquidator and supsw of Rowena
Nominees Pty Ltd. Have you identified a confligtwthe interests of each role?
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Mr Solomon: | do not want to blow my own bags, but | am ie gource of the idea of the
supervisor. Global Finance was the first brokethis lot to go into involuntary solvency
administration. Initially, two voluntary adminiators - Mr Read and Mr Herbert - were
appointed. If there is no approved scheme forngeement is met, the company can move
straight into liquidation. Those men were appaints voluntary administrators on 19
February. A first meeting must be held for the itéd purposes of changing the
administrator. That publicised meeting was helthatParmelia Hilton on 26 February. The
company went into liquidation in April after a secomeeting of creditors at the Italian Club
(WA). The problem for Mr Read and Mr Herbert whattthey had no money. They got an
order ex parte - that is, in the absence of anylsdyg - to fund the liquidation from trust
account moneys. Global Finance had a trust acdbahtontained about $1.6m. Overall, the
company was deficient, but that money was thettwerd was liberty to apply to set that order
aside, and | made an application and had the setesiside on a provisional basis. Mr Read
and Mr Herbert were liquidators of a trustee ardrdit have a right to take the trust funds as
payment. We reached a kind of stand-off: Theythadrust property and would not let it go,
but they could not get a court order to allow thenpay themselves out of the trust property.
| suggested to them that the Finance Brokers Cowtob created a special position of
supervisor, which, under section 74(1)(b), proviftedthe State to pay the costs. | suggested
that they apply to be appointed under that sectiNobody was funding Read and Herbert.
Although the Australian Securities and Investmé@dsnmission had promoted the voluntary
administration, it was not providing funding foethquidation.

The CHAIRMAN: | am conscious of the time. Are you saying @i cannot identify an
inherent conflict of interest?

Mr Solomon: A massive conflict exists if they are trying tot ainder an ultra vires letter
such as this.

Hon G.T. GIFFARD: Do you see a natural conflict between the twatjoos?

Mr Solomon: No. The great growth in trading trusts in thet@#0 years has been tax driven.

Many businesses have a family trust. The only peabose for using the law of trusts is tax

benefits. As a result, many trustees have beendbded. The trust funds are administered
through the liquidation process. The supervisar operate under the limited powers of

section 75. | suggested the supervisor role toRdad and Mr Herbert because we had an
impasse and there was a provision in the Act ferGlovernment to pay their fees.

The CHAIRMAN: | am not sure of the details, but | think Mr Hetbis appointed under
different terms from Mr Conlan.

Mr Solomon: | have not seen the details of his appointmévit. Read and Mr Herbert are
both liquidators, but only Mr Herbert is a supeovis Mr Read does not have the dual
appointment.

The CHAIRMAN: Could you provide any comments you would likentake about the
terms of the appointment in writing? Have you esgnted anybody who was involved with
Blackburne and Dixon Pty Ltd?

Mr Solomon: Yes.

The CHAIRMAN: Are they experiencing problems because a sumerwias not appointed
to that company?

Mr Solomon: There have been numerous problems. The Ausirdbecurities and
Investments Commission tried to put in place amegthat at least required the company to
provide the names and addresses of the co-investothat arrangements could be made.
Considerable problems have been experienced.
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The CHAIRMAN: Would the situation have been easier if a supenhad been appointed?

Mr Solomon: Yes. The State owes it to the people to at l@agbint a liquidator to examine
and report on the transactions of these companiésit is the other reason | am concerned.
No examination of the books and transactions imtpglace.

The CHAIRMAN: In view of the time, | ask if there are any brogfestions from other
members.

Mr Solomon: | do not mind coming back at another time.

The CHAIRMAN: The committee will consider whether to call yack. It is under time
pressure not only today, but also with its repgrtiate.

Hon NORM KELLY: | have a couple of questions to which you mayble to respond to
the committee in writing. Paragraph 20(1) of tl#tdr to Mr Conlan deals with the
appointment of the probity auditor.

Mr Solomon: That role is not referred to in the Finance Bralkgontrol Act.

Hon NORM KELLY: That probity auditor was involved in discussigmer to the writing
of this letter. Is there any conflict with her bgiinvolved in the formulation of the terms and
then being appointed as probity auditor?

Mr Solomon: There is no reference to a probity auditor in Aw. There is no power to
make Mr Conlan respond to Diana Newman. | thinkised to work for her. She was at Bird
Cameron before she went out on her own. Mr Cowlarrked for her for years.

Hon NORM KELLY: The supervisor must comply with the request efglobity auditor.
Mr Solomon: That is palpably ultra vires, like most of thecdment.

Hon NORM KELLY: Point 1.2.3 of your submission refers to the rofethe Finance
Brokers Supervisory Board. You cited the legalecteat determined that the role of an air
traffic control authority was to protect air traless.

Mr Solomon: | included that to identify the relevant classpebple to whom a duty of care
is owed.

Hon NORM KELLY: Do you see the Finance Brokers Supervisory Baeardhaving a
supervisory or controlling role? There are songuarents about the level of influence the
board should have on the industry - whether it khdae¢ a regulatory, supervisory or a
controlling board.

Mr Solomon: | will give the short answer and provide moreadlein writing. The High
Court decision in the case of Perre v Apand Ptyitléhtified the range of issues relevant to
deciding whether a duty of care exists. The highbterial issues are vulnerability of the
investing public; knowledge or constructive knowgegand the purpose of the board being to
supervise and regulate the industry and to weegenple whose conduct is unacceptable. A
range of factors are looked at, particularly tho$sehe vulnerability of the class and the
knowledge and power of the board. There used @ thectrine of general reliance, in which
a plaintiff had to prove he expressly or constued§i relied on the board. In the end, the
judges said it was artificial. All the factors bBeshow a duty of care. The purpose of the
board is to protect that class of people, partitylahen it is vulnerable.

The CHAIRMAN: | close the hearing. Once the committee has gloroigh what you
provided it today, it may ask you to come backeaBe remember, however, that it is under
time constraints.

Mr Solomon: That is all right.
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The CHAIRMAN: If there is anything else that you believe tha yhink is important, you
may provide it to us in writing.

Mr Solomon: | will not, unless you tell me that you want saihmeg more from me. If you
do not have time to have me back and there is $ongebn which you would like me to
comment, | am more than happy to do that in writiitpank you for the opportunity.

The CHAIRMAN: Thank you for spending your time. | apprecidie fact that your
submission and the information has been providedpno.

Committee adjourned at 5.12 pm



