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Committee met at 2.15 pm

NUL SEN, MS SUSAN,

Registrar, Finance Brokers Supervisory Board,
Ministry of Fair Trading,

219 St Georges Terrace,

Perth, examined:

HARVEY, MR GREG,

Deputy Registrar, Finance Brokers Supervisory Board,
Ministry of Fair Trading,

219 St Georges Terrace,

Perth, examined:

NEWCOMBE, MR GARY,
Director, Projects,
Ministry of Fair Trading,
219 St Georges Terrace,
Perth, examined:

The CHAIRMAN: On behalf of the committee, | welcome you toagd meeting. To begin,
could you please state the capacity in which yqueapbefore the committee.

Mr Harvey: | appear as the Deputy Registrar of the Fin@rokers Supervisory Board.
MsNulsen: | appear as the Registrar of the Finance Bro8egervisory Board.
Mr Newcombe: | appear as the Director of Projects, Ministfyrair Trading.

The CHAIRMAN: You will have signed a document entitled “Infation for Witnesses”. Have
you read and understood that document?

TheWitnesses: Yes.

The CHAIRMAN: These proceedings are being recorded by HansBodassist the committee
and Hansard, could you please quote the full ¢itleany document you refer to during this hearing,
for the record. A transcript of your evidence via# provided to you, and | remind you that your
transcript will become a matter for the public neto As Ms Nulsen has not appeared before the
committee previously, | indicate that if for soneason you wish to make a confidential statement
during today’s proceedings, you should requestttiatvidence be taken in closed session before
speaking about the matter. Further, the committag, of its own motion, resolve to take evidence
in closed session. The taking of evidence in dosession may be relevant if, for example, the
committee believes that the evidence may breach eéreference (3) of its inquiry, which states -

The committee in its proceedings avoid interfermigh or obstructing any inquiry being
conducted into related matters and in particulquines by -

(@) the police;

(b)  any liquidator or supervisor of any company;

(© the Gunning inquiry;

(d)  the Australian Securities and Investments Commis$io
(e)  any prosecution.
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However, even if evidence is given to the commiiteelosed session, that evidence will
become public when the committee reports on then it business to the Legislative

Council, unless the Legislative Council grants againg suppression order at the time the
committee tables its report.

| realise that there probably will not be anythyrau want to bring before the committee by way of
an opening statement, but if there is, | invite yowdo so. If not, the committee has some issues
that it wishes to discuss with you this afternoon.

Hon GREG SMITH: One of the things that seems to be, | suppose could say, a vexed
guestion within the committee is the appointmenthaf supervisors and the power and authority
given to them regarding unsecured and securedtoredi The committee has had evidence from
other people - legal advice - that what is beingedby the supervisors may not be proper; it may be
ultra vires -

The CHAIRMAN: Outside the power of the Act in respect of thpantment of the supervisors.

Hon GREG SMITH: Can whoever is best equipped to answer the igmeskplain how you
decided to appoint the supervisors under the ténatghey are appointed?

The CHAIRMAN: For the purposes of this afternoon’s hearing,wilefocus on the supervisor
for Grubb or Rowena Nominees Pty Ltd, Mr Conlanhimhk that will probably be the easiest.

Mr Harvey: Okay. | am not sure of the dates, but | thimkas in about June 1999 that the board
made application to the District Court of Westenns&alia under the Finance Brokers Control Act
to have approval from the court to appoint a superv It would have been around that same time
that the board also sought legal advice from Psgiie®’Donovan - | think | have given evidence
before about Professor O’Donovan’s role. Basedhah legal advice, lawyers within the ministry
prepared a list of duties, | suppose for want aftlaer term, for the supervisor for both Grubb and
Global Finance Group Pty Ltd. | believe the contegithas a copy of that on its records.

The CHAIRMAN: The terms of appointment; yes, it does.

Mr Harvey: From then - | suppose this is probably goingkbagain to my earlier evidence -
Professor O’'Donovan tried to give the widest pdssdpinion or interpretation of the Act on the
role of the supervisor to try to get the best refui all investors generally. The supervisor for
Grubb Finance in his court actions at the momemisdwot take a position on either party. His
circulars to investors clearly tell them that hemaéns in a neutral position, and he encourage®thos
investors to make their own representations to ¢barts. Whether they be registered or
unregistered, whether or not they be lenders tadidabevelopments Pty Ltd, all investors are
encouraged to give evidence in this particularcase. Does that answer the question?

Hon G.T. GIFFARD: Who said he would take a neutral position?
Mr Harvey: The supervisor.

The CHAIRMAN: | will start with that point and work back. D with the neutral position,
the committee understands and the evidence giveustby some of the investors is that the
supervisor has been proffering an alternative opirio the view being put by lawyers on behalf of
another group of investors - | guess this is teaasof people who are either secured or unsecured
on the mortgage. Is that your understanding? pdstion may be neutral, but he is raising the
guestion about an alternative to that being puvdéod by the solicitors or lawyers for the secured
creditors.

Mr Harvey: In the hearing that finished on Tuesday, theegistered mortgagees were self-
represented. | think one of the unregistered nagregs was able to get legal representation on the
last day. | do not know whether that addresses goestion that the supervisor is proffering a
different view. To me, that sort of supports ttet supervisor is remaining in a neutral positgm,

he is not representing the unregistered mortgagees.
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The CHAIRMAN: No, he is not, but the committee understandshbaas certainly been putting
forward arguments that would be to the benefitrokgistered -

Mr Newcombe: | think the position probably is that the supsov would regard it as putting
forward a position which is in the best interestsalb the investors. | think that would be the
supervisor’s position. Obviously, the committeewdoneed to take evidence from him on that
point. The issue that must also be borne in ménithat there may be differences of legal opinion.
However, the matters are being taken before thet,cand the court will rule on the scheme.
Therefore, it is not a question of the supervisding simply on his own without recourse to the
courts, and the fact that some lawyers disagreb With the terms of his appointment and his
action is not surprising, given they are actingdqgparticular group of clients. We are not here to
give legal advice about what the situation is. Tgesition is simply that the terms of the
appointment of the supervisor were based on leg@ca. There may be a conflicting view, but
that is not uncommon. The action that the supervsstaking in relation to the scheme is a matter
before the court. The parties are putting theintsoof view, and the court will have an opportynit
to rule on that.

Hon GREG SMITH: What is the question being put to the court?

Mr Newcombe: It is a question about the appropriate arrangeraad the distribution of funds.
Mr Harvey might be better qualified to answer tHsit there is a question about the rights of
registered persons as opposed to unregisteredgerso

Mr Harvey: Yes, | think that is putting a very complex sition in simple terms. A whole range
of issues need to be addressed by the court.

The CHAIRMAN: Obviously, the committee is not here to makes¢hsorts of decisions or to try
to second-guess. Is it the view of the boardithas the ability to direct the supervisor?

Mr Newcombe: We are not the board.

The CHAIRMAN: No, | realise that, but the registrar and theulie registrar are here, and
obviously you have provided the advice on whichlibard is operating. Does the advice you have
provided to the board include a view that the bdweasl the power to direct the supervisor?

Mr Harvey: | believe so, because the duties that were dpedl on that legal advice from
Professor O’'Donovan were presented to the boawd&kecoming a final document.

The CHAIRMAN: In that, one of the matters is that the board tie power to direct the
supervisor in his actions. Obviously, one of thatentious matters is whether there is the power.

Mr Harvey: | do not remember whether that is in there,lbwatl take your word for it.

The CHAIRMAN: Has the board given any direction to the sugervabout how he is to conduct
himself with regard to the court cases?

Mr Harvey: No, not that | am aware of.
The CHAIRMAN: So he would be acting on his own behalf?
Mr Harvey: Acting on the legal advice provided to him.

The CHAIRMAN: Is that his own independent advice, or is theiced provided through the
ministry to the supervisor?

Mr Harvey: It is two things, | suppose. There is advicatthbomes from barrister Michael
Hawkins, and there is also legal support from legfiters within the Ministry of Fair Trading.
Just recently the supervisors have been told thaeplace the legal advice that was previously
provided by the ministry, they can now get theimanwdependent legal services.

The CHAIRMAN: Mr Hawkins was engaged by the ministry, not g $upervisor.
Mr Harvey: That is right.
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The CHAIRMAN: Therefore, would the advice under which Mr Conlaperated have been
provided by the ministry or by the board?

Mr Harvey: By Mr Hawkins.
The CHAIRMAN: Yes, but was Mr Hawkins engaged by the ministripy the board?

Mr Harvey: The letter of appointment that went out was pl¥ from the board, if | remember
correctly. In fact, the committee probably had thats records.

The CHAIRMAN: One of the key questions on which we have reck®vidence about that is
that, in effect, the action taken by the supervisérthink some of Mr Newcombe’s comments
alluded to it - is to the benefit of unsecured knsg and that is being effectively funded by the
State, whereas the secured lenders must funddh&irlegal action in a matter in which they did
not necessarily have any choice. For instancefer ito the Hardie Developments test case. They
were not given a choice whether they wanted tadrsort it out; it was just chosen and used as the
test case.

Mr Harvey: | think that was chosen by the court, though.
The CHAIRMAN: But on the request of the supervisor?

Mr Harvey: | do not know whether it was on the requesthef supervisor. | think initially the
court looked at the Grubb issue and thought thag, td the complexity of it, the court would be
better served if it was put down into a chunk, pmose. | believe the court picked four borrowers
that it believed covered a fair range of all thelgpems associated with Grubb Finance. Then the
court felt that even those four borrowers wereltoge to look at, and it is my understanding that
the court then selected one of those borrowerstlatds the Hardie Developments case.

The CHAIRMAN: Someone must have been giving advice to the.cour

Mr Harvey: The supervisor would have certainly providedsthoecords to the court, yes.
The CHAIRMAN: As a suggestion of which one it should be?

Mr Harvey: | do not know whether that suggestion was made.

The CHAIRMAN: As someone operating as an agent of the boaedsupervisor would make
recommendations to the court on whom to choosuight be wrong, but | would be very surprised
if the court went through all of the documents he files of loans made by Mr Grubb and said,
"Oh, that's the one we want." It must have cormemfsomewhere .

Mr Harvey: That is possible, though | am not sure.

The CHAIRMAN: You also mentioned earlier that Mr O'Donovaredrito give the widest
possible interpretation to the powers of the appeémt of the supervisor. Is that because those
were his instructions?

Mr Harvey: No, it would have been because under the Adtsisimplest form, the supervisor's
duties would be far too limited. The Act simplyysathat a supervisor's role is to complete
unfinished finance broking business.

Mr Newcombe: The issue is that the Act is not the clearesteiof legislation. Anybody who
looks at the Act will realise that. None of usdevras involved in the issue of instructions to Mr
O'Donovan, or anybody else. That was dealt wittstiayf who are no longer at the ministry. The
point is that in looking at things, one can takeeay strict black-letter law approach or a more
general approach. Mr O'Donovan provided an opiremal it is been acted on. However, the Act is
not clear. Itis not a simple issue; it is onewdnich lawyers will have differences of opinion. ©n
could ask 10 lawyers and get 10 different opinioffhe point is that Professor O'Donovan is a
highly regarded person, and other advice was taeenvell. If Mr Solomon or anybody else
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chooses to dispute that advice, that is up to biab;it does not make his opinion any better than
anybody else's opinion.

Hon G.T. GIFFARD: | am not sure whether Mr Solomon necessarilpuiss the point that you
have put. There seem to be two issues: One setatdhe statutory rights and duties of a
supervisor, and | am not sure that Professor O'Rame view of that is under challenge; I will have
to check on that. The issue in my mind is thagreif one were able to establish that, what right
does the board have to prescribe that? The baaidd,dor example, appoint a supervisor and give
them a copy of Professor O'Donovan's opinion sayinhis is what Professor O'Donovan says are
the range of your rights and responsibilities."e Hoard might take an alternative approach and set
out in contract what you are now saying; that asdal on Professor O'Donovan's advice, these are
your rights and responsibilities and this is whatl will do. The board appears to have embarked
on the latter course of action. | am wonderingyas answer these questions, whether Professor
O'Donovan's advice to you included whether the ¢dbda@ad the capacity to set out in a contract what
those rights and responsibilities were, and actwahtract the supervisor to do that? What was the
focus of Professor O'Donovan's opinion? Was ihisTs what the supervisor can do," or “This is
what the board can contract the supervisor to do?"

Mr Newcombe: We are getting into the nitty-gritty of some &@dvice, and the committee is
aware of the difficulty with that.

Hon G.T. GIFFARD: | am not asking you at this stage to tell us wWiesaid; | am asking what
areas did he address.

Mr Newcombe: We are constrained in answering that, on théskthat we were not involved -
certainly 1 was not involved - in any of the dissus, the appointment or in negotiations with
Professor O'Donovan.

The CHAIRMAN: Who was?

Mr Newcombe: The lawyer who was involved was Mr Castiglioméjo gave evidence at the
Gunning inquiry. He is no longer an employee @f thinistry.

Hon NORM KELLY: Mr Harvey, you were involved in correspondencthwir Conlon prior to
his appointment. You were obviously aware of thgpantment process and the terms and
conditions of that appointment.

Mr Harvey: That is right.

The CHAIRMAN: Were you aware of what instructions were giveMt O'Donovan?
Mr Harvey: No. They would have been prepared by a legalasffrom the ministry.
The CHAIRMAN: You did not see them, or know what they were?

Mr Harvey: | do not believe | have seen them, no.

The CHAIRMAN: In terms of who requested Mr O'Donovan to tryptovide the widest possible
interpretation -

Mr Newcombe: | do not think that we have established thers waequest for that. Mr Harvey
said that he felt that Mr O'Donovan took that vieWdo not think that we have established there
was a request that he take the widest possiblgpnetation.

Hon NORM KELLY: However, he provided an opinion that provided tfte widest possible
interpretation.

Mr Newcombe: | think that is a reasonable interpretation, yes
Hon NORM KELLY: Can you give us an idea of why he gave that wedg interpretation?

Mr Newcombe: There are issues about what the supervisor wdalénd why a supervisor is
appointed to a finance broking business. Whenppoiat somebody to a business which has to all
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intents and purposes collapsed - bearing in miatl@rubb'’s records are appalling, so the capacity
to put it back together is different - and thera isange of competing issues and a range of people
with competing interests, the question is whetherwant to sort that out by giving someone the
authority to sort it out, or do we just want a vemnimalist approach which may be achieve no end
at all. Itis a very difficult situation to be int is a difficult situation for the supervisors dperate

in as well.

Hon NORM KELLY: | appreciate that it is a difficult position t® in. However, there is a
difference between what you may want the supentsalo and what the supervisor is allowed to
do by law. You referred earlier to an inadequactyhie Act to the extent of what the supervisor
could do. It would appear from your answers tottet the intent was to try to interpret the Act as
widely as possible and take it to the limit, sattth@ supervisor could be more effective. However,
it appears it could be going to the limits of thevlif not beyond the law to achieve that.

Mr Newcombe: The basis of Mr O'Donovan's advice was not ke & beyond the limits of the
law.

Hon NORM KELLY: Who provided the instructions to Mr O'Donovan?
Mr Newcombe: Mr Castiglione, | believe.
The CHAIRMAN: We understand that at least two other legaliopswere sought.

Hon G.T. GIFFARD: Before we get off this matter, | want to get oumderstanding of whether
my question was answered. | do not think it wedresked it all. The response was "bear in mind
that we did not write it", and from there we wemt to other questions. Is it the evidence of Mr
Harvey, Ms Nulsen and Mr Newcombe that they cartelbtme whether Professor O'Donovan's
advice addressed the issue of whether the boarcemtaked to enter into a contract of that nature
with the supervisor?

Mr Newcombe: | cannot recall, because it is a while sincedd his advice. | cannot answer that.
Hon G.T. GIFFARD: You do not know what is in it?

Mr Newcombe: | do not have it in front of me. | read it ondecannot recall.

Hon G.T. GIFFARD: Can anyone else?

Mr Harvey: | do not know what is in it.

Hon G.T. GIFFARD: So no-one can assist the committee. It stmkess remarkable that no-one
knows whether Professor O'Donovan told you whettoer could enter into the contract that you
did. Mr Newcombe: We are not saying that. You asked whether drigeothree of us could tell
you.

Hon G.T. GIFFARD: We have the registrar and the deputy regisieas.h
Mr Newcombe: That is right. However, you then said that nbp&rom the board could tell you.
Hon G.T. GIFFARD: Who can?

Mr Newcombe: Probably a number of people, but they wouldHmzesé involved in the legal issues
- Mr Hawkins or other people involved such as thpesvisors. The point is that we received no
advice on why we were asked here this afternoonasarally we have not refreshed our memories
on the issue.

Hon G.T. GIFFARD: The last time you were here we discussed do hot think Mr Newcombe
was here.

Mr Newcombe: No. | am sorry, but my only problem is yourtetaent that nobody can tell you
what is in it. | am saying that the three of usenaaid we cannot tell you.

The CHAIRMAN: As a side issue, was Mr Castiglione appointedrasfficer of the board?
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Mr Newcombe: | do not know; | assume so.

Mr Harvey: | could not be certain.

The CHAIRMAN: Could you check on that and advise the comnilttee

Hon NORM KELLY: Also, if he was appointed, when was that?

The CHAIRMAN: Also, could you advise in what capacity he waganted?
Hon NORM KELLY: From whom did Mr Castiglione take his ridingtingtions?

Mr Newcombe: At the time he was a legal officer of the minystso he would have reported to
Jane Brazier, who was the director of the reledwision. He was providing legal advice to the
board, so he would attend the board and provida kdyvice to the board.

Hon NORM KELLY: We would need to find out from Mr Castiglione avgave him instructions
on how to instruct Professor O'Donovan.

Mr Newcombe: Yes, | believe so.

Hon NORM KELLY: We do not know whether it was the board or theistry that asked for that
interpretation.

Mr Newcombe: Yes, unless Mr Harvey knows.
Hon NORM KELLY: Do the people at the table know who instructedddstiglione?
Mr Newcombe: No.

The CHAIRMAN: We understand that you have given evidence tthatother legal opinions
were sought - one from the Crown Solicitor's Offéeel one from Mr Michael Corboy.

Mr Harvey: The opinion from the Crown Solicitor's office svan relation to the process that the

board would go through to apply to the court toehavsupervisor appointed. | think | may have
corrected earlier evidence that Mr Corboy was #ual officer who represented the board at that
hearing.

Hon NORM KELLY: Would the Crown Solicitor normally provide youtl the advice that
Professor O'Donovan provided?

Mr Harvey: | could not be certain without asking them that.
Mr Newcombe: They could be a source of that advice, yes.

Hon NORM KELLY: Who at the board should we talk to do find otlwtranspired between the
board, Mr Castiglione, Professor O'Donovan, thes@r&olicitor and the like?

Mr Harvey: | would think that the key person of all thoseople you mentioned would be Mr
Castiglione.

Mr Newcombe: Or Mr Urquhart as chairman of the board.
Hon NORM KELLY: Mr Castiglione worked for the ministry?
Mr Harvey: Yes.

Hon NORM KELLY: That s, if the board was involved.

Mr Newcombe: Yes, but either of those two.

The CHAIRMAN: | want to clarify what you have just advisedn e basis of your previous
advice, in determining the duties, powers and thetract - for want of a better term - of the
appointment of the supervisor of Grubb, the adwecewhich the board relied was from the
ministry's legal officers and the Crown SolicitdDfice?

Mr Harvey: No, the duties -
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The CHAIRMAN: Sorry, it was the advice of the ministry's legéicers and Dr Jim O'Donovan,
professor of law at the University of Western Aak&?

Mr Harvey: Yes, that is correct.

The CHAIRMAN: Did the Crown Solicitor's Office provide advigairely with respect to the
mechanism for appointment?

Mr Harvey: That is right.

The CHAIRMAN: Was Mr Michael Corboy the barrister who soudie trder in the District
Court for the appointment of the supervisor?

Mr Harvey: That is correct.

Hon G.T. GIFFARD: Mr Harvey, is it your evidence that Professdd@iovan's advice related to
the nature of the relationship that the board extento with the supervisor? | think that is what
you said.

Mr Harvey: | cannot be certain. As Mr Newcombe said, gasne time since any of us have seen
that legal advice. | have had no need to look &iriwhatever reason since then, so | cannot be
certain.

The CHAIRMAN: Were the terms and conditions on which the stuger was appointed based
on the advice of Mr O'Donovan.

Mr Harvey: That is right.

Hon GREG SMITH: You said that when the court looked at Grublmdked at four deals and
then narrowed it down to one deal. Did the superviake that to the court to get the court to
answer the question?

Mr Harvey: When you say "answer the question”, does tHateré¢o the fact that it should be
narrowed down from four to one?

Hon GREG SMITH: | would imagine that the supervisor has gonthéocourt with a question on
what he should do in certain circumstances?

Mr Harvey: Yes.

Mr Newcombe: Yes; the supervisor seeks a ruling from the ttabout the weight a matter should
receive.

Hon GREG SMITH: Has the supervisor been asking what he shoud do
Mr Newcombe: Yes.

Hon GREG SMITH: As | understand it, he is not asking about amgighting; he is seeking
clarification.

Mr Newcombe: Yes, he is seeking a ruling from the court oriclbway to proceed, what is the
authority and whether he has the authority to @a. tHEach of these matters raises complex legal
guestions. They are not simply about secured senssecured loans. The supervisor has taken a
relatively conservative view by regularly referribgck to the court to seek directions on how he
should proceed.

Hon GREG SMITH: In the normal course of events, there would begoestion about the
entitlement to assets of a person whose name \gedeeed on a mortgage.

The CHAIRMAN: There are exceptions, but Hon Greg Smith hasgibis on that matter.

Hon GREG SMITH: If a person’s name is not registered, he woaldehno right to funds. Why
has a grey area been created due to the involverhém unregistered mortgagees?
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Mr Newcombe: That would be perfectly normal if records showedat had occurred. For
instance, you may have paid money to a broker erb#sis your name would be on the registered
title of a block of land. Unfortunately, due toetmismanagement of loans by the businesses
concerned, funds were provided for security, butsome cases the person’s name was not
registered on the mortgage, even though it shoale lbeen. Due to error, fraud or whatever, the
person’s name was not registered.

Hon GREG SMITH: Do they have documentation indicating that thegregistered?

Mr Newcombe: Yes, but in Mr Grubb's case, the whereaboutdagumentation is blurred. In
other circumstances, a person may have providedsfbt his name may have ended up on the
mortgage relating to a different property. Thigp#st of the problem. People may have advanced
funds and have been registered on a mortgagedmperty that is totally unrelated to their loah.
guestion that arises is why those people haveighyto funds against that property. They did not
advance funds for it, but due to an administragveor or fraud their names ended up on the
mortgage. Consequently, a complete mishmash gflpesmames are on a mortgage when they are
not entitled to be on it because it has nothingdawith the deal into which they entered. People
whose names should be on the mortgage are nottlewegh all the paperwork was completed and
the funds were advanced. It is not a straightforvgtuation. The question now is: What can be
done in the best interests of the people involeeenable them to get some return. Should the fact
that people's names ended up on the mortgage, loyogeod luck than anything else, be the sole
determinant on their recovering money compared wgitimeone whose name is not on the
mortgage?

Hon GREG SMITH: People may have documentation from Grubb saylignk you for your
$20 000; it has been invested on such and suchrigage” but the liquidator has found that the
information on their personal documentation doe$ ecmrrespond with that which is on the
mortgage.

The CHAIRMAN: You said it was a matter of what is fair. Isdt a matter of what is legal? Has
the Department of Land Administration advised thiaibtry of Fair Trading that it holds the view
that people whose names appear on a title havedafeiasible right?

Mr Newcombe: The issue of indefeasibility of title is fundantal.
The CHAIRMAN: That has not always been agreed to betweenitistry and DOLA, has it?

Mr Newcombe: | do not know whether there has been a formsdgheement on that issue. The
normal rule is that a person registered on a ditlehe basis of the Torrens system is protected by
indefeasibility of title.

The CHAIRMAN: The question of whether defalcation has occualed arises. It may give a
person not registered on the title an intereshéntitle. That matter must be fought in the caurts

Mr Newcombe: That is what the supervisor is doing.

The CHAIRMAN: Yes; but he is fighting on behalf of one claéswestor versus another.

Mr Newcombe: | suppose the judgment will be made about whathe on behalf of one group.
The CHAIRMAN: | am not necessarily questioning the motivesifaing it.

Mr Newcombe: That is a matter for dispute. Clearly some peopho believe they have a
mortgage and that they can sell the property arndiggr money back, will say they should be
allowed to do that.

The CHAIRMAN: If someone else believes they obtained it fréemtly, it is incumbent on that
person to take legal action, which he would betledtito do to claim the money.

Mr Newcombe: That would result in a multitude of legal acsahat would go on forever.
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The supervisor is trying to work through those ésswith the court authority by taking the matters
to the court for a ruling. The court is the appiai@g place for that to occur. These are complex
issues. As you just identified, significant issaes involved such as what is just and reasonable,
indefeasibility of title and the way in which thanous facets of fraud and so on operated. That is
what the supervisor is addressing. Some peopkzagith what he is doing and some disagree with
it. The alternative approach would result in an@dt unending series of litigation.

The CHAIRMAN: Has the Ministry of Fair Trading or the FinarBeokers Supervisory Board
considered whether the various classes of investwsld be funded to assist them in their legal
action?

Mr Harvey: Not in relation to Graeme Grubb Finance investor think an ex gratia offer was
made early in the piece to a number of Global Feea@roup investors to help with the cost of legal
services.

The CHAIRMAN: Was it not considered in relation to Grubb?

Mr Harvey: No.

Hon G.T. GIFFARD: Were those investors secured creditors?
Mr Harvey: No, itis a whole different ball game with Gldlsanance.

The CHAIRMAN: You have given evidence that you have taken whdest possible
interpretation. However, it strikes me that theleviyou try to take the interpretation, the greater
the probability that you could go outside whatlisveed under the Act. Do you accept that?

Mr Harvey: To be fair, the ministry has been criticisedsoyne people for not going wide enough.

Mr Newcombe: Taken to its nth degree, the proposition isexitr It is the court's role to make a
decision. The court may take the view that theesupor is acting beyond his powers in these
matters.

The CHAIRMAN: The court may not be in a position to test {haint. The supervisor is also
wearing the hat of a liquidator.

Mr Newcombe: In different capacities.

The CHAIRMAN: | understand that, but | am referring to theas of the court. You are correct
that the court may make a final decision on thosdters. It may not be relevant to the case;
therefore, the court will not make a decision oa flowers of the supervisor but on the cases put
before it.

Mr Newcombe: Yes, assuming the powers of the supervisor ateatevant to the case. At least
one legal practitioner has a different view and tinescapacity to argue that point. | am sure the
courts have been made well aware of the issue.

The CHAIRMAN: As | said earlier, it is not for us to get irh@ argument about whether the
courts are doing things correctly. We are tryingestablish the actions of the ministry and the
impact it is having on the investors and their éssand whether those actions are clearly within the
powers of the Act.

With respect to Mr O'Donovan's advice, was it clibat the actions you have taken are within the
powers of the Act?

Mr Harvey: Without referring directly to his legal advice -

The CHAIRMAN: | am not asking for legal opinion, but whethiewas very clear in his opinion
that the ministry's actions are within the powdrthe Act.

Mr Newcombe: The advice was given before, so if you are ggkithether Mr O'Donovan has
approved everything the ministry has done sincecowdd not answer that because the advice was
the basis on which the action was taken. All we say is that the action has been taken on the
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basis of that advice. | cannot answer your questiddvice was given before we took action so we
could not say he justified all the actions the stiyi has taken.

The CHAIRMAN: Were not the supervisor's powers provided to hinder the terms of his
appointment based on the advice given by Mr O'Dan8v

Mr Newcombe: | cannot answer that categorically. | do notenthe relevant information in front
of me.

The CHAIRMAN: As a general rule was that the case?

Mr Newcombe: Yes. As a general rule, the ministry's actibage been based on Mr O'Donovan's
advice.

The CHAIRMAN: Surely, if the ministry's actions were not basadhis advice, there must be
some other advice.

Mr Newcombe: | am saying that the ministry’s actions weredshen his advice, but | am being
careful in my answer to your question, which wasethibr every single aspect of the contract is
based on his advice. | have not looked at thedamuments side by side, so | cannot give you a
categorical answer. However, action was takendasehat advice.

The CHAIRMAN: Are you an officer of the board?
Mr Newcombe: No.
The CHAIRMAN: You were obviously involved in that discussion.

Mr Newcombe: No, | was involved after the event. My involvem with the finance broking
situation began this year. My involvement has begh the Gunning inquiry and this committee.
| have become familiar with documentation sincenthehad no involvement with the appointment
of the supervisor or any action prior to this.

The CHAIRMAN: What is your involvement in advice given to theard?

Mr Newcombe: Through a range of mechanisms. If you are ailytb the issue about the secrecy
provision, the ministry has a statutory role unither Consumer Affairs Act to assist the minister in
the administration of all the legislation in hisrffolio, which includes the Finance Brokers Control
Act.

The CHAIRMAN: That has not always been the view of the mipisgs it?

Mr Newcombe: | think it has.

Hon G.T. GIFFARD: Mr Harvey, were you deputy registrar when thiswred in 19997
Mr Harvey: Early in 1999 | was probably the acting registra

Hon G.T. GIFFARD: 1 think you gave evidence when you were heréyaarOctober about the
sequence of events. It seems to me that the C8Bwhaitor has given you advice generally on how
to make application to the District Court and hawget a supervisor appointed. However, as |
understand it, the supervisor’s role was addrepsetarily by Professor O'Donovan. Is that a fair
assessment?

Mr Harvey: Yes.

Hon G.T. GIFFARD: Did you seek Crown Solicitor's advice and advicem Professor
O'Donovan because you had not been in that posigtore?

Mr Harvey: That is right.

Hon G.T. GIFFARD: It was a groundbreaking situation for you in dur®99 when you were the
acting registrar. No doubt you were very interéstethe advice you received from Crown Law on
what to do. | am sure you would have been vemrasted in the advice from Professor O'Donovan
on what the supervisor should do. Is that a fsseasment?
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Mr Harvey: To be fair, that advice was sought and recelwetegal officers in the ministry, not
by me.

Hon G.T. GIFFARD: Did that advice not go to the acting registrathe board?
Mr Harvey: No.

Hon G.T. GIFFARD: Did you not see Professor O'Donovan's advice?

Mr Harvey: Not in the first instance.

Hon G.T. GIFFARD: What do you mean not in the first instance?

Mr Harvey: Professor O'Donovan would have responded to 84tiGlione.
Hon G.T. GIFFARD: Did you see the advice?

Mr Harvey: | have seen it, but | do not remember when | gaw

Hon G.T. GIFFARD: You do not remember when, but was it some timgvben mid 1999 and
now?

Mr Harvey: Yes, it would have been around then.

Hon G.T. GIFFARD: This was groundbreaking stuff - it was not aterabf minor importance. It
was about appointing a supervisor for the firstetilrown Law advice on how to do it, and
Professor O'Donovan's advice on the functions efstlpervisor. | am struggling with the notion
that you cannot remember whether Professor O'Darewaalvice addressed the issue of whether the
board was empowered to enter into the contractttlolad.

Mr Harvey: | can appreciate what you are saying. The cdtaenmust also appreciate - it would
have seen it in the records that have been provideat a lot of water has passed under the bridge
since that time.

Hon N.D. GRIFFITHS: This was the first time a supervisor was to ppanted. Can you not
remember?

Mr Harvey: No.

Hon NORM KELLY: Did you see the Crown Solicitor's advice wheteine back?
Mr Harvey: | would have seen it at some stage.

Hon NORM KELLY: Would you explain that?

Mr Harvey: It would have been directed to the legal offiaest to me. | am sure that at some
stage | was given a copy and asked to file it.

Hon NORM KELLY: Would Mr Castiglione have then, without any dissions with you,
pursued further advice from Professor O'Donovan?

Mr Harvey: About the duties, yes.

Hon NORM KELLY: Would Mr Castiglione have discussed with anybadhat instructions he
should give Professor O'Donovan regarding gettiadg &dvice?

Mr Harvey: | do not know whom he would have consulted priothat stage.

Hon NORM KELLY: In early October, you stated that having readitteat advice from the
Crown Solicitor’s Office, you sought more advicerfr Jim O'Donovan.

Mr Harvey: Yes.

Hon NORM KELLY: That suggests that you had an understandindhiefatlvice you were
seeking.

Mr Harvey: There are two different issues: The Crown $wolis advice concerning the
appointment, and Professor O'Donovan'’s advice eoimgethe functions or role of the supervisor.
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Hon NORM KELLY: In your evidence in October, it would seem thati were aware of what
you were seeking from Professor O'Donovan. Earidren | tried to find out what parameters
were given to Professor O'Donovan, | was told thabuld need to talk to Mr Castiglione or Mr
Urquhart about that information. Do you know whadrameters were asked of Professor
O'Donovan?

Mr Harvey: Mr O'Donovan would have received a written brnigffrom Mr Castiglione.

Hon NORM KELLY: | appreciate that he would have. Are you awarther in detail or in a
general sense, of what information Mr Castigliores\seeking from Professor O'Donovan.

Mr Harvey: | cannot say that | would have been aware oftang.

Hon G.T. GIFFARD: | have made it clear that there are two asp#uds;is, the roles and duties of
the supervisor, and the ability of the board tceemto what | would term a prescriptive contract
with the supervisor. Would you comment on the psion that the legal advice you received
from Professor O'Donovan addressed the roles atidsdof the supervisor but did not address
whether the board had the right to enter into a@iptive contract of the sort it did with the
supervisor? Professor O'Donovan’s opinion did adtiress that; it addressed the rights and
responsibilities of the supervisor.

Mr Harvey: | still do not know the answer to that. | knewhat you are saying, but | do not know
what was contained in Dr O'Donovan's opinion.

Hon G.T. GIFFARD: Is that the opinion the committee has previosslyght from the board?
Mr Harvey: | am not sure what the committee has sought tteboard.

Hon G.T. GIFFARD: That would provide the answer to the productbthat document. If the
committee were to see that, it would know whethex board acted on advice from Professor
O'Donovan or did so of its own accord.

Mr Harvey: That is reasonable.

Hon NORM KELLY: Is Mr Castiglione still with the ministry?
Mr Newcombe: No.

Hon NORM KELLY: Where is he now?

Mr Newcombe: In private practice.

Hon NORM KELLY: Is it true that the two people the committe&edlto, Mr Castiglione and
Mr Urquhart, no longer have any connections withrttinistry?

Mr Newcombe: That is correct.
Hon NORM KELLY: Ms Nulsen, when were you appointed by the baartegistrar?
MsNulsen: A week and a half ago.

Hon NORM KELLY: Were you made aware of why there was a need fuew registrar? Did
you inquire into that?

Ms Nulsen: | am aware that there was a general feelinghefGEO of the ministry that some
additional resources were warranted in that arBlae Gunning inquiry recommended that a full-
time registrar for the board be appointed, at Idasta time, given that a number of the
recommendations relate to the operation of thefate between the board and the ministry. That
is my understanding of why | was asked to takeatiy@intment.

Hon NORM KELLY: Are you working full time for the board?
MsNulsen: | am.
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Hon NORM KELLY: You have been involved with the finance brokiague since early this
year. Can you explain your role prior to being@pfed to the registrar?

Ms Nulsen: In mid-February | was asked whether | would farnemporary task force to deal with
issues surrounding the finance broking industryt tiat time, the ministry was facing some
difficulties. The ministry ran the risk of resoascbeing drawn from other areas, which would have
created other problems. A temporary task force feamed to address the issues in the finance
broking area from a number of different perspestiveA policy officer, one investigator and
additional compliance officers worked in that arelly role was to manage and put that team
together. | found staff and accommodation fortdeam from mid-February until a week and a half
ago.

Hon NORM KELLY: Was that task force appointed by the board &esiigators or was it
separate to the -

Ms Nulsen: The people in the task force are public servants are employees of the Ministry of
Fair Trading, but each of them became appointedrasfficer of the board in the appropriate
capacity.

Hon NORM KELLY: Do you take your instructions from the board?

Ms Nulsen: | understand that that is the case. My appantnis administratively responsible to
the director of industry and consumer services.

Hon NORM KELLY: Who is that?

MsNulsen: Noela Taylor. Functionally, | am responsibleedily to the board and the chairman of
the board.

The CHAIRMAN: Has the minister sought advice about the boad®intment of supervisors?
Has the minister provided any instructions on havbelieves the board should proceed on this
matter?

Mr Harvey: There are two parts to that question. Firstwoeld have received regular briefings
on the role of the supervisor as different matpeogressed. Secondly, | am not aware whether he
has given any direction on how the supervisor whade performed his function.

Mr Newcombe: That is my understanding as well.

The CHAIRMAN: Would the minister have been briefed prior t@ thppointment of the
supervisor?

Mr Harvey: Yes.

The CHAIRMAN: Mr Harvey, the committee has previously discdsee letter dated 21 July
1999, signed by you to Mr Mark Conlan of Bird Caorer Is that the document on which the terms
and conditions between the board and the appoirttai¢he supervisor are outlined?

Mr Harvey: That is correct.

The CHAIRMAN: Was that document prepared and signed by you?

Mr Harvey: It was not prepared by me; it was prepared lggal officer and signed by me.
The CHAIRMAN: Do you recall which legal officer prepared it?

Mr Harvey: Looking at the initials on the bottom, | woulalysit was Thomas Staples.

The CHAIRMAN: Is Mr Staples more likely to know the issuesieatthan Mr Castiglione?

Mr Harvey: It depends on what questions the committee wisheask. Mr Staples had not been
in the ministry at that time - | do not know whee joined. Mr Castiglione was at the ministry
early on in the piece. Mr Staples might have adiafter that process had commenced, | cannot be
certain.
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The CHAIRMAN: You did not prepare the letter, but you sigrted¥ere you satisfied that it was
correct and that you had the power to do it?

Mr Harvey: Given that it was prepared by a legal officewds reasonably satisfied that it would
have been correct.

The CHAIRMAN: Did you take it on face value that because allefficer of the ministry had
prepared it, that it was a legal document?

Mr Harvey: That is correct.
The CHAIRMAN: The beginning of the document states -

Further to your meeting with Pat Walker, Thomasps and Diana Newman on 16 July
1999 the following terms and conditions are propgose

Did you attend that meeting on 16 July?

Mr Harvey: | attended one of the meetings, and it may Welthis one to which the letter refers.
It is possible that | was at that meeting on 1§.Jul

The CHAIRMAN: Were the terms and conditions of the appointnoéiat supervisor discussed at
those meetings.

Mr Harvey: | am not sure whether they were discussed tagaegt degree. The primary focus of
the meeting | attended was to discuss the ratesmafineration.

The CHAIRMAN: Do you recall whether the terms and conditioesendiscussed?

Mr Harvey: | cannot recall. It is possible that they mayéd been, but they would not have been
the primary intention of the meeting.

The CHAIRMAN: Why would you refer to that meeting at the comosment of the letter unless
it was to discuss the terms and conditions?

Mr Harvey: Possibly because the terms and conditions eefeto in the letter concern
remuneration. The remuneration does not appebe tm writing, but | dare say that the level of
remuneration would have been one of the last nsattebe dealt with, hence the reference to that
last meeting.

The CHAIRMAN: Following that letter, were any concerns raiggith the ministry - other than
by investors - about the terms and powers on witielsupervisor had been appointed?

Mr Harvey: To be fair, a number of questions were raisedhleysupervisors, who required legal
clarification on a number of aspects.

The CHAIRMAN: Do you recall what some of those clarificatiovere?
Mr Harvey: They would have been many and varied, accortirgcase-by-case basis.

The CHAIRMAN: Do you recall receiving a letter dated 10 Sejneni1999 from Mr Conlan of
Bird Cameron Partners in which he sought clarifaabf his position as supervisor?

Mr Harvey: | do not recall the letter. | obviously receaiviéif you have it in front of you.
The CHAIRMAN: | have only one copy. | will skip over it untile have copies made.

Has the board had drawn to its attention, or helddiscussions with the supervisor regarding what
should happen to moneys received on propertiesdisiiuted interests sold by mortgagees?

Mr Harvey: The supervisors from both Grubb and Global hanagle a presentation, for want of
another word, to the board about the issues tha, fham sure that the issue you talk about would
have been one of a number of issues addressed.

The CHAIRMAN: Do you recall whether the board has given amgation on the matter to the
supervisors on how they should deal with the firegfc
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Mr Harvey: | do not believe it has.
The CHAIRMAN: The supervisors would have outlined what theyppsed to do -
Mr Harvey: Based on their legal advice.

The CHAIRMAN: If the board were not happy with the way theesuisors intend to proceed, the
board - based on what you have told us - has tivept direct them to do otherwise.

Mr Harvey: | believe so.

The CHAIRMAN: Are you aware that an option for mortgageesrgglproperties is requiring
people to place that money into trust accounts?

Mr Harvey: Yes.

The CHAIRMAN: Do you know the reason for it to be placed i tifust accounts?
Mr Harvey: Itis based on legal advice.

The CHAIRMAN: Of what nature?

Mr Harvey: 1 think the basis of the legal advice was thas inot certain that those people have
entitlement.

The CHAIRMAN: The legal ownership of the money is still todstermined.
Mr Harvey: That is one of the issues before the court, yes.

The CHAIRMAN: Am | correct in stating that the matter of whichst account into which the
money is placed is not a concern of the board,oag bs it goes to a trust account, be it the
solicitor's, the supervisor's or some other trasbant?

Mr Harvey: | am aware that money has been held in diffeterdt accounts. As long as the
supervisors and all respective parties are happly that arrangement, | do not believe the board
would have a concern.

The CHAIRMAN: Has the board sought advice on the exact teiumt into which the money
should be placed?

Mr Harvey: Not to my knowledge.

The CHAIRMAN: Are you aware of the order handed down by thstridgt Court for the
appointment of a supervisor?

Mr Harvey: | know that an order would be handed down, g hot know what it contains.

The CHAIRMAN: Does the board consider those moneys to beogpdhe trust account of the
mortgage broker until legal ownership is determthed

Mr Harvey: | do not know the board's view on that mattérdare say that it would take legal
advice on that point.

The CHAIRMAN: Do you know whether it has?

Mr Harvey: No. | do not know.

The CHAIRMAN: You do not know whether it has taken advicehas it definitely not done so?
Mr Harvey: | am not aware whether it has taken legal advice

The CHAIRMAN: Would you expect to be aware if the board h&drahat advice?

Mr Harvey: That is most likely.

The CHAIRMAN: Therefore, it is most likely the board has raken legal advice as you are not
aware of it.

Mr Harvey: Yes.
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The CHAIRMAN: What happens to the interest accrued on the ynloeld in trust?

Mr Harvey: | am not certain without discussing it with teepervisors, who would have that
information.

The CHAIRMAN: Are you aware whether the board has discussitisthe supervisor about
that matter?

Mr Harvey: | am not aware.
The CHAIRMAN: Would the board have been advised by the sugms/in that regard?

Mr Harvey: The supervisors provide regular reports to thart. | would not be aware without
checking whether it is addressed in the reportsigeal.

The CHAIRMAN: As | understand it, the interest from thosettacsounts is being paid to people
who held the registered mortgages; however, thesplp cannot access their capital. | wonder
whether the board sought any legal advice or has bevolved in any discussions on that point. Is
the board aware that it is occurring?

Mr Harvey: | am not aware on either of those two counts.
The CHAIRMAN: Do you think the board should be aware?

Mr Harvey: The board would rely on the legal advice prodid® the supervisor in the
performance of his duties.

The CHAIRMAN: That would be the subsequent, not the origiegkl advice?
Mr Harvey: Yes.

The CHAIRMAN: | am happy for Mr Newcombe to jump in here.thé legal ownership of the
money cannot be determined, and therefore canndidbgbuted to the mortgagees, | cannot see
how the interest payments can be paid. Neverthelemderstand it is happening.

Mr Newcombe: | am not in a position to give you an answedoInot know whether it is a matter
for determination before the court or whether & haisen. | accept your word that it is the case.
am not aware of details on the supervisors’ opamati | appreciate the opportunity to comment,
but | cannot do so.

The CHAIRMAN: Can anyone else comment? | am trying to firelahswer to that question.
The supervisors put money away into an accountsaydthat it cannot be touched until legal
ownership is determined, yet interest paymentsheadistributed.

Mr Newcombe: Is it a matter you raised with the supervisohewyou took evidence?
The CHAIRMAN: No.
Mr Newcombe: Obviously that is the best source of the infarora

The CHAIRMAN: Can you check whether correspondence was exeldaogdiscussions held
between the supervisors and the board on requiriageys to be placed in a trust account and
regarding the interest received? | take your adthat we should talk to the supervisor. Based on
your earlier evidence that the board can direcstipervisors, the board should be interested in tha
matter; that is, the supervisor is acting as amtagethe board. It says to someone, “You cannot
have the capital because ownership is still to dterchined; however, the interest can be repaid to
you.” Can you check that out?

Mr Newcombe: | will have a look.

The CHAIRMAN: Also, can you see which trust account that manegt be paid into? Has any
consideration been given to determine whether mdroay properties sold by the mortgagees is
potentially money that belongs to the finance brekieust account?

Mr Harvey: Is that as opposed to the money going into igiswfs trust account?
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The CHAIRMAN: That is right. The order of the court requittd money to be placed into a
trust account with Treasury. | want this questaorswered: Why is that money allowed to be
placed in a number of trust accounts across Padhnat into a trust account held at Treasury in
accordance with the order of the supervisor? Iddseen discussed by the board, raised by the
board or contained in any reports from the superwsitlining what they are doing?

You now have a copy of the 10 September 1999 doryyrde you recall it?
Mr Harvey: No, I do not. | am sure | would have receivieakithat time.

The CHAIRMAN: It strikes me that it is a document which iglfachallenging to the actions of
the board, and | assume it would have caused dfleafthen it was received.

Mr Harvey: | cannot remember, without looking at the fildhat correspondence followed from
this. | assume it would have been referred tdebal officer for advice.

The CHAIRMAN: It outlines a range of areas: First, the suigeris independence. Mr Conlan
clearly questioned the role of the board. Do yexal whether that matter was resolved?

Mr Harvey: | do not recall without looking at the file. Toy knowledge, Mr Conlan has certainly
not raised it of late.

The CHAIRMAN: Are you aware as a result of that letter whetrgr of the actions of the board
has changed in the way it deals with Mr Conlan?

Mr Harvey: To my knowledge, | do not believe it would halane so.

The CHAIRMAN: The supervisor indicates that his view of thea &cthat he should be given
broader terms of independence and that the boardd@ower to direct him; that is, he should act
independently of the board. Point 2.4 of the tebist sums it up -

My present opinion is that | should act indepeniyeot the Board and not at the specific
direction of the Board.

Nevertheless, the board continued to specificatiyotd him.

Mr Harvey: | do not believe there was any change to higirmai appointment. | can only assume
that the matter was clarified with Mr Conlan at sosabsequent stage.

The CHAIRMAN: Are you aware whether other concerns he raisere wver addressed by the
board?

Mr Harvey: No.

Hon GREG SMITH: | have a question for whoever wants to answeHgéve you seen the advice
provided by Professor O'Donovan? | assume someaséoked over it.

Mr Harvey: It would have been referred to legal officers.

Hon GREG SMITH: Have either of you looked through it?

Mr Harvey: | have certainly not analysed it.

Mr Newcombe: | briefly read it on one occasion some time ago.

Hon GREG SMITH: Is it a brief document, or voluminous?

Mr Newcombe: It is relatively brief.

Hon GREG SMITH: Does it comprise 10 pages.

Mr Newcombe: It numbers less than 10 pages, from memoris ribt a large document.

Hon GREG SMITH: Are you able to share with us, without going tag whether he based it on
any precedents concerning why certain things shioeldone?
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Mr Newcombe: My recollection is that he equated the supervigoa trustee. That is my
recollection. It is some time since | read itunderstand he had reference to the powers of the
trustee in relation to how the supervisors woultl accannot be more specific. | read it out of
general interest, not for a specific purpose.

Hon NORM KELLY: With regard to your earlier remarks about Mr @on and his degree of
independence, do you believe that these issueshanag been brought about because the Act has
been interpreted very widely, and that the roletre supervisor is probably a lot wider than
originally stated in the Act?

Mr Harvey: | do not think | would relate it back to that.

Hon NORM KELLY: This refers back to what we were talking abaurtier in the hearing, as to
the interpretation of the Act, and the reason fettigg the opinion, and the like. | appreciate,tha
in trying to do your best for the people involvédnay have been easier to give very wide powers
to the supervisor, to obviate any difficulties d¢eshby the narrow interpretation, but perhapsithis
itself has caused some problems for the supervurstnying to work out his role.

Mr Newcombe: Given that it is a unique arrangement, thera stuation of learning as it goes,
and there will be issues. | do not think thatuspsising. It is quite common even in liquidations
under unusual circumstances, for there to be taamdyfro-ing as to exactly what should be done.
People with experience have different views abawt things should happen. There is not a lot of
history to go on to indicate how a supervisor staubrk, and the people involved relate it back to
liquidation. There is a very well defined set oles about how a liquidator works, and a lot of law
and history. The supervisor is a different aninaald it is not surprising, and comes from the fact
that there is not a lot of guidance on what a stper should do, and there is not a lot of precéden
In those circumstances, given also the compleXithhe matter he is looking at - there are a lot of
problems in the area - that is the cause of quaagicand answering, more than anything else.

Hon NORM KELLY: That is probably why there are legal people adowho question how those
powers have been interpreted.

Mr Newcombe: It is area in which there would be differing ojpims, because there is not the
guidance; people cannot refer to an easy textbadupervisors of finance brokers.

Hon NORM KELLY: Ms Nulsen, is it your understanding that the ister has the power to
direct the board, or the board’s officers?

Ms Nulsen: My understanding is that the minister does ratehthe power to direct the Finance
Brokers Supervisory Board.

Hon NORM KELLY: Or the board’s officers, and staff?

Ms Nulsen: My understanding is the minister has the powetditect all the officers of the board,
who are appointed as public servants under thed8bttor Management Act.

Hon NORM KELLY: Are you a full-time registrar for the board?

Ms Nulsen: That is the position | hold, but | am an emplopééhe Ministry of Fair Trading, and of
the Government. Public servant is the nature ofippointment.

Hon NORM KELLY: Who do you feel you are responsible to?

Ms Nulsen: | have a job description which makes me admiaistely responsible to the chief
executive officer of the ministry through the dt@cof industry and consumer services, and
functionally responsible to the chairman of therdoand the board, but my understanding is that |
am bound in the same way that all other public &®israre, under the Public Sector Management
Act.

Hon NORM KELLY: Are you aware of directions from the minister regard to the legal
opinions we have been talking about today?
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MsNulsen: Yes, | am.
Hon NORM KELLY: What is your understanding of that direction?

Ms Nulsen: That those legal opinions are subject to legafgssional privilege, and | am not at
liberty to provide them if requested.

Hon NORM KELLY: The committee does not agree with the arguntbatshave been provided
to it by the previous registrar as to argumentsuaitnithholding those legal opinions. Hopefully we
have made it clearer today that it is difficult,evhwe are deciding the merits of the case one way
or another. We have been provided with a numbdegsdl opinions saying that the board or the
Ministry of Fair Trading has acted beyond its pcsver the appointment of the supervisor, and we
do not have any supporting evidence to say otherwiBhat is one of the reasons we are keen to
have a look at the legal opinions that you say stpjhe appointment of Mr Conlan. It makes it
very difficult for us to support your arguments wh&e produce our report. | imagine, from your
last comment, that the situation remains the samag,you will not be providing any of those legal
opinions of the ministry’s legal officers, Profesgan O’Donovan and Mr Michael Corboy. Is that
correct?

Ms Nulsen: That is correct. | understand the directiverfrthe minister precludes me from doing
that.

The CHAIRMAN: Have you sought independent legal advice or?that
MsNulsen: | have not.

Hon NORM KELLY: Do you think it would be warranted to obtaindégdvice on whether that
was a legal direction?

MsNulsen: | may well do so. | had not realised that | \yasng to be asked about that.

Hon NORM KELLY: | appreciate that we have brought you in cd@en though this committee
has only been operating for a few months, theleist high turnover on the board when it comes
to people in charge.

The CHAIRMAN: Did the board consider appointing a supervisoMr Jamieson?
Mr Harvey: | am not aware of that.

Ms Nulsen: To my knowledge, the board has not yet consdi¢hat option. Anything could
happen in the future and | do not know whetheriberd’'s consideration has reached that stage.

Hon NORM KELLY: How often does the board meet?

Ms Nulsen: Generally, once a month. My experience is lichitbut certainly in the last two or
three months it has been required to meet on tws itlethe month in order to deal with its agenda.

Hon NORM KELLY: Our previous evidence in regard to the vacarmmmethe board was that they
were not going to be filled until further work hlasen done on the restructuring of the board, or on
the later report of the Gunning inquiry. Is thatrect?

Mr Newcombe: The one industry-elected position is vacant amtkcision has been made to hold
off until Gunning reports, and an assessment cam&ee of what sort of recommendations for
structural change have been made.

Hon NORM KELLY: That is correct, because, hypothetically, trmonemendation may be that
no industry-elected board appointments be made.

The CHAIRMAN: Has the board considered yet whether to appairgupervisor for Mr
Jamieson?

MsNulsen: To my knowledge the board has not had a disocossbout that.
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The CHAIRMAN: Prior to your current position, you were the akypregistrar since about
February -

MsNulsen: An assistant registrar.
The CHAIRMAN: - and you have been involved in investigations.
MsNulsen: That is right - as an assistant registrar.

The CHAIRMAN: s it still your view that the option of appaimj a supervisor may be
considered by the board in the future?

Ms Nulsen: | cannot answer that. | do not know. At thigge, | guess the answer is that maybe
they will consider it, but to my knowledge it hast theen discussed by the board up to this point.

The CHAIRMAN: Are you the deputy registrar?

Ms Nulsen: | was one assistant registrar, on the third tMr Harvey has been the deputy registrar
throughout this period.

Hon NORM KELLY: Would all recommendations of that nature go uigiothe registrar, to the
board, when it comes to things such as the appemtiof supervisors and the like? Would that be
the normal process?

Ms Nulsen: | would say yes. The reporting of the investiigs, for instance, would be channelled
through the registrar.

Hon NORM KELLY: Mr Harvey, are you aware of any of these acfonam not trying to play
one off against the other, but | am thinking thrathe changeover there may be something that Mr
Harvey is aware of that Ms Nulsen may not be.

Mr Harvey: If you are referring to Mr Jamieson, | am notaagof any discussions that the board
has had.

The CHAIRMAN: As | understand it, it would be incumbent on Huard, by its own motion, to
say to the registrar at the start that a superviseded to be appointed to Mr Jamieson’s company.

Mr Newcombe: That is one option.

The CHAIRMAN: Alternatively the registrar could initiate aatiand communicate concerns
about Mr Jamieson and recommend the appointmeatsofpervisor. Are you saying that, at this
stage, neither of those events has occurred?

Mr Harvey: | am certainly not aware of it.

The CHAIRMAN: Are you aware that Mr Jamieson has a numberablems with his finance
broking business?

Mr Harvey: | am.

The CHAIRMAN: Are you aware that he has now gone into banky®ot

Mr Harvey: | think | did hear that.

The CHAIRMAN: What would be the grounds, then, for appointirgupervisor?

Mr Harvey: | would imagine that, given the duties of the eswsor, you would firstly have to
check whether there are any incomplete financeibgakansactions.

The CHAIRMAN: The widest possible interpretation of the Aggsséhat a supervisor can do a
whole range of other things. Surely you would labkhose.

Mr Harvey: | do not think it does. A lot of people wouldkdi to think that the supervisor does
recovery action on the part of defaulting loang,ddeiarly a supervisor does not have that role.

The CHAIRMAN: In your letter of 21 July, you outlined a whoénge of things a supervisor can
do, which are clearly of assistance to investors.
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Mr Harvey: If the grounds are there for the appointmerd stipervisor.

The CHAIRMAN: What would you consider the grounds for the ampaent of a supervisor,
then - that the finance broker is unable to comtithe business?

Mr Newcombe: | do not have a copy of the Act, which spellsit.

The CHAIRMAN: 1 find it extraordinary, and | am trying to diigrwhy the board or the officers
of the board who would be empowered to start actiemselves, have not even considered whether
appointing a supervisor to Mr Jamieson’s comparapfsropriate.

Hon NORM KELLY: Section 73(1) of the Act states -
Where the District Court, on the application of Bward, notice whereof shall be given to the
finance broker, is satisfied that there are reaslengrounds for believing that a finance

broker is, for any reason incapable of properlydtaming his business, or is not conducting it
in accordance with this Act, the District Court may

(@) suspend the finance broker from carrying @blisiness for such period as may be
specified in the order;

(b) restrain the finance broker and his bankedsthair respective servants and agents
from dealing in all or any of the bank accountshef finance broker, subject to
such terms and conditions as the District Courtkifit;

(c) authorize the Board to appoint a supervisahefbusiness of the finance broker;

I am not totally conversant with the Jamieson chségoing into bankruptcy could be reasonable
grounds.

The CHAIRMAN: The business could not be continued, so bangyutstelf would mean a person
was no longer capable of acting as a finance brékeould have thought.

Mr Harvey: That is true, but | think also you need to laikwhat are the duties of a supervisor
and whether the appointment of a supervisor wdilitate unfinished finance broking business.

The CHAIRMAN: Have you made any inquiries into Mr Jamiesoatsgany.

Mr Harvey: | am not part of any inquiries into Mr JamiesoMly role is purely with Grubb and
Global.

The CHAIRMAN: | will ask the registrar whether she is awaramy inquiries into Mr Jamieson's
company?

MsNulsen: At this point | am feeling a bit uncomfortabéd wonder whether we should not have
this discussion in camera?

The CHAIRMAN: | am happy for that, and without taking in casevidence - not that that
would be hard since we are the only ones hereakd your point. | will not necessarily ask you
about the nature of those inquiries.

MsNulsen: Okay.

The CHAIRMAN: | just want to ask whether inquiries are going. oIf you still feel
uncomfortable answering that | am happy to go snpivate session or leave it.

Ms Nulsen: That is fine. | am happy to go as far as sayimy investigations are going on. |
hesitate to use the word "Inquiry" because it hgmmiicular meaning under the Act. There are
certainly investigations going on because the rrinisas received complaints.

Hon NORM KELLY: Are you willing to say whether recommendatiores laeing prepared for the
board to consider? If you do not want to answagsdreciate that | might be going too far.

MsNulsen: Yes, recommendations are being prepared.
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Hon NORM KELLY: When does the board next meet.
MsNulsen: On 8 November.
The CHAIRMAN: Would anyone like to make a comment before weme?

Mr Newcombe: We will respond to the matters on which you hagquested some additional
information.

The CHAIRMAN: Thank you. We will leave the subpoenas standirgase we have any further
guestions. We appreciate your attending at suatt sbtice.

Committee adjourned at 3.47 pm



