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CHAPTER 1
REFERENCE AND PROCEDURE

REFERENCE AND PROCEDURE

11

12

13

14

15

16

17

On April 9 2003 the Environmental Protection Amendment Bill 2002 (Bill) was
discharged and referred to the Standing Committee on Legidation (Committee), for
the Committee to examine the Bill, including the impact on the Bill of any proposed
amendments to the Bill, and to report back to the Legidative Council by not later than
May 16 2003.

On May 13 2003 the Legislative Council granted an extension of the reporting date to
May 23 2003.

The Bill contains proposals to amend various provisions of the Environmental
Protection Act 1986 (Act). A number of minor, mostly consequential, amendments
are made to other Acts.

At the point of its referral to the Committee, the Bill had passed the Second Reading
stage and was about to enter the stage where it would be considered by a committee of
the Whole House. As such, the Committee is by its terms of reference restricted from
inquiring into the broad scope and purpose of the Bill and its policy implications.

There were 135 proposed amendments to the Bill listed on Supplementary Notice
Paper No. 131, Issue No. 5 (SNP), as at Friday April 11 2003 (Appendix 3). A
further three proposed amendments were provided to the Committee over the course
of itsinquiry by Hon Murray Criddle.

The Committee resolved not to advertise for public submissions or hold hearings in
relation to its examination of the Bill, despite a number of requests for the Committee
to do so being received from various individual s and organisations.

The Committee has approached its task as a purely technical exercise of attempting to
provide the House, and in particular the committee of the Whole, with a practical
working document to assist members to understand the aim and effect of the
numerous proposed amendments to the Bill currently before the House. The
Committee has thus considered only the current proposed amendments to the Bill, and
has not considered the substantive provisions or merits of the Bill other than in the
narrow context of the proposed amendments.

1

Hansard, Legidative Council, dated Tuesday, May 13 2003.

\\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc 1



Legislation Committee NINETEENTH REPORT

1.8

1.9

1.10

The report adopts a narrative approach with no recommendations being made by the
Committee to the House. Therefore the Committee’'s intention is that there will be no
restriction on debate on any clause by SO 234A(2)(b).

The Committee has obtained, for the benefit of those members who wish to have
access to these documents, a number of versions of the Bill which have been amended
and marked up by the State Law Publisher to show the effect of each party’s, or group
of parties’, proposed amendments if implemented. The following versions were
obtained, and as many copies of each as may be required can be requested by the lead
speakers on the Bill of each of the political parties in the House from Chamber staff
during the committee stage of consideration of the Bill:

J Draft Bill showing proposed Government amendments (amendments and
changes tracked);
J Draft Bill showing proposed Government amendments (amendments

incorporated asif passed);

) Draft Bill showing proposed Libera and National Party amendments
(amendments and changes tracked);

) Draft Bill showing proposed Libera and National Party amendments
(amendments incorporated as if passed);

J Draft Bill showing proposed Greens (WA) amendments (amendments and
changes tracked); and

J Draft Bill showing proposed Greens (WA) amendments (amendments
incorporated asif passed).

(It would assist the staff in deciding the size of the print run if the lead speakers
would advisethe Clerksof their requirements as soon as possible)

On April 14 2003, the Committee sent a memorandum to all Members of the
Legidative Council reguesting that the following information be provided to the
Committee by no later than 5:00pm on Friday, May 2 2003:

a) any Member of the Legidative Council who presently has proposed
amendments to the Bill set out in the SNP, and who has not already done so,
to provide the Committee with a brief explanatory memorandum setting out
the intended purpose of such amendments; and

b) any Member of the Legidative Council who intends to put forward additional
proposed amendments to the Bill, apart from those already set out in the SNP,
to provide the Committee with a copy of such proposed amendments, along

\\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc



NINETEENTH REPORT CHAPTER 1: Reference and Procedure

with a brief explanatory memorandum setting out the intended purpose of
such amendments.

111 It was stated clearly in the memorandum that the Committee’s request for the above
information was in no way intended to restrict or discourage Members from putting
forward further proposed amendments to the Bill upon its return to the Legidative
Council..

112  An explanatory memorandum in relation to proposed amendments to the Bill was
received from each of the following Members:

. Hon Murray Criddle (x2) (whose explanatory memoranda included references
to a further three proposed amendments in addition to those of Hon Murray
Criddle contained in the SNP);

. Hon Robin Chapple;

o Hon Peter Foss,

° Hon Christine Sharp; and

. Minister for Housing and Works.

1.13 It is clear from the complexity of the proposed amendments that an order of dealing
with the clauses and proposed amendments should be established by the Committee of
the Whole before commencement of consideration of the Bill in detail (a suggested
order of dealing with the proposed amendments to the Bill has been prepared by Mr
Nigel Pratt, Clerk Assistant, and is contained in Appendix 2).

\\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc 3






CHAPTER 2
PURPOSE OF THE BILL AND THE PROPOSED AMENDMENTS

THE ADMINISTRATION AND OBJECTIVESOF THE ACT

21 The Act is administered by the Department of Environment (DoE). The primary
objectives of the Act are:

. to ensure the environment is managed so that it is conserved and enhanced,
and

J to ensure that development in Western Australia is environmentaly
acceptable.

OBJECTIVESOF THE BILL

2.2 In his Second Reading Speech on the Bill, the Leader of the House, Hon Kim Chance
MLC, on behalf of the Minister for Housing and Works (representing the Minister for
the Environment and Heritage), stated:

“[T] he Bill before the House represents a major reform of the Sate's
principal environmental legidation.

The Bill corrects the identified problems and makes the suggested
improvements. It makes the Act's processes more flexible, efficient
and effective and, together with the forthcoming Contaminated Stes
Bill and Waste Management Bill, provides a complete suite of tools to
ensure the environment is protected. The Bill represents a key part of
the Government's commitment to ecologically sustainable
development and delivers on commitments for -

ensuring the independence of the EPA,

effective protection of native vegetation and clearing
controls;

open decision making and the public's right to know;

Department of Environmental Protection Annual Report 2001-2002, November 2002, at Internet site:
http://www.environ.wa.gov.au/downloads/1715_DEPAR0102.pdf , p. 9.

\\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc 5



Legislation Committee NINETEENTH REPORT

a level playing field where everyone is treated the same -
government and private, city and country, small business and
big business;

incor porating sustainability principlesinto the Environmental
Protection Act;

making the Act's assessment processes better able to address
cumulative and regional impacts; and

providing more effective post-approval monitoring of major
projects.”®

DETAILED CONSIDERATION OF THOSE PROVISIONS OF THE BILL TO WHICH
AMENDMENTS HAVE BEEN PROPOSED ON SUPPLEMENTARY NOTICE PAPER NoO. 131,
| SSUE NO. 5

2.3 Due to time constraints arising from the reporting date established by the House, the
Committee has decided to approach its inquiry into the Bill by only considering in
detail those provisions of the Bill that are proposed to be amended in the committee of
the Whole. Each of the following chapters of the report deal with a separate Part of the
Bill that is sought to be amended.

2.4 A schedule has been prepared by the Committee (at Appendix 1) which briefly sets
out the nature of each of the current proposed amendments (being those contained in
the SNP, and those additiona proposed amendments that were provided separately to
the Committee), including the following information:

The member moving the proposed amendment and the amendment’s number

on the SNP (if any).
) The clause of the Bill sought to be amended.
o The section of the Act to be either amended or inserted by the proposed

amendment, if relevant.

o Information as to whether the proposed amendment is substantive,
consequential, or administrative.

) General observations as to any unusual or interesting aspects of the proposed
amendment, such as any financial or administrative implications.

) References to related proposed amendments.

Hansard, Legidative Council, Wednesday, November 6 2002, p. 2637.

6 \\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc



NINETEENTH REPORT CHAPTER 2: Purpose of the Bill and the Proposed Amendments

. A cross-reference to those paragraphs of the narrative report discussing the
proposed amendment.

25 None of the proposed amendments appear to be unauthorised by the enabling Act.

\\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc 7






CHAPTER 3
PART 1 OF THE BILL: “ PRELIMINARY”

CLAUSE 2

31

Clause 2 of the Bill establishes the commencement date for the enacted Bill which, for
the most part, is to be determined by proclamation. Different commencement dates
may be established for different provisions of the Bill by proclamation, particularly
where regulations are required to be prepared in support of the provisions.

Proposed Amendmentsto Clause 2 of the Bill

Commencement date to be tied to the establishment of the “ Codes of Practice”

3.2

3.3

34

3.5

There is one proposed amendment to clause 2 of the Bill, being proposed amendment
15/2 on the SNP, of Hon Murray Criddle. This proposed amendment seeks to
establish a requirement that no provisions of the Bill may come into effect until the
“Codes of Practice” referred to in new s.122A, as proposed to be introduced by clause
65 of the Bill (see para 5.34 below), have been developed.

The Committee was advised by Hon Murray Criddle that:

“National Party members wish to ensure that this legislation does not
impact adversely on day-to-day sustainable business practices. One
way of addressing this concern is to ensure that suitable “ defences’
are established before the legislation takes effect.”

The National Party seeksto ensure that the Bill will not come into effect until after the
Codes of Practice have been findlised and tabled in Parliament as subsidiary
legislation.”

This proposed amendment is substantive, but is dependent upon clause 65 of the Bill
being passed.

5

National Party Amendments & Notes for the Environmental Protection Amendment Bill 2002, Hon
Murray Criddle, dated April 30 2003, p. 1.

Ibid.
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CHAPTER 4
PART 2 OF THEBILL: “ASSESSMENT AND IMPLEMENTATION
OF PROPOSALS’

CLAUSE 6

4.1 Clause 6 of the Bill proposes amendments to s.38 of the Act, which is a key provision
relating to the requirement to refer to the Environmental Protection Authority (EPA)
certain proposals that may significantly effect the environment. Most of the
amendments contained in clause 6 are designed to clarify or reword various existing
provisions of s.38 of the Act.

Proposed Amendmentsto Clause 6 of the Bill

4.2 There are two proposed amendments to clause 6 of the Bill, both of which are from
Greens (WA) party members.

Public referral of proposalsto EPA

4.3 Proposed amendment 80/6 from Hon Christine Sharp is a substantive amendment that
seeks to remove the proposed restriction in clause 6 that, in the case of a proposal
under an assessed scheme, only the proponent can refer a significant proposal to the
EPA. If this proposed amendment succeeds, any person is entitled to refer any
significant proposal, subject to the proposal not having been previoudy dealt with, to
the EPA.

44 In her explanatory memorandum on her proposed amendments, Hon Christine Sharp
notes that this proposed amendment is in response to the exemption from the
requirement to obtain a land clearing permit provided for in proposed Schedule 6 in
clause 116 of the Bill for subdivision approvals under the Town Planning and
Development Act 1928.° Section 38 of the Act is therefore proposed to be amended as
above so asto “balance out” the situation. As Hon Christine Sharp goes on to note:

“There is no reason for planning instruments to enjoy special
protections from normal impact assessment in addition to the
exemption from clearing permits under the Schedule. If the Act, as
amended, is to constrain the unnecessary clearing of native
vegetation, it needs to ensure the accountability of the planning

Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 1.

\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc 11
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system. Clearing for urban development is now the largest single
cause of land clearance in WA.” *

Public referral of strategic proposalsto EPA

4.5

4.6

4.7

Proposed amendment 133/6 from Hon Robin Chapple is a substantive amendment that
seeks to delete from clause 6 proposed subsection 38(3) which provides that a
proponent of a*“ strategic proposal” may refer the proposal to the EPA.

This proposed amendment is designed to allow the public to refer strategic proposals
to the EPA under s.38 of the Act, as amended by the Bill. In his explanatory
memorandum for this proposed amendment, Hon Robin Chapple notes that “a
significant proposal covers strategic proposals as it is covered by the new [section]
37B", and so the proposed amendment will, by deleting the quaification that
proponents may refer a strategic proposal to the EPA, restore the public process that
existed with respect to planning and strategic assessments prior to March 23 1995.°

In his explanatory memorandum, Hon Robin Chapple provides, by way of
background, a discussion of the decision of the Supreme Court of Western Australiain
the case of Robin Chapple v the Environmental Protection Authority, Steedman and
the Sate of Western Australia (April 27 1995), in which the Court held that the
Burrup Peninsula Draft Land Use and Management Plan (1994) was not a proposa
that was required to be referred to the EPA.° Hon Robin Chapple notes in relation to
the Court’ s decision:

“Thisis an important determination in relation to how agencies may
deal with the current Bill, where the proponent ‘may’ refer strategic
proposals. On the basis of the Chapple decision, until a land use is
determined (i.e. changed from Crown land to some form of zoning)
then the proponent /Department can rightfully say that it is merely an
early planning stage, and they have no reason to refer.” °

CLAUSE 7

4.8

Clause 7 of the Bill proposesto insert new sections 38A and 38B into the Act.

10

Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 1.

Proposed Amendment to the Environmental Protection Amendment Bill 2002 [131-2], Hon Robin
Chapple, dated April 30 2003, p. 1.

Ibid, p. 4.
Ibid, pp. 4-5.

12
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NINETEENTH REPORT CHAPTER 4: Part 2 of the Bill: “Assessment and | mplementation of Proposals’

4.9

4.10

Proposed s.38A establishes the circumstances as to when the referral of a proposal is
to be refused by the EPA, and those circumstances in which the EPA has a discretion
to refuse the referral of aproposal.

Proposed s.38B provides that the EPA may seek additional information from any
person about a proposal referred to it in order to assist the EPA to make various
decisions relating to the acceptance or assessment level of the proposal. The relevant
28 day statutory time period for making such decisions does not commence until
either the information regquested has been provided or the time period in which the
information was requested to be provided within has expired, depending upon whom
the information was sought from.

Proposed Amendmentsto Clause 7 of the Bill

411

There are two proposed amendments to clause 7 of the Bill, both from Hon Christine
Sharp.

EPA’s power to refuse to accept thereferral of a proposal

4.12

4.13

4.14

Proposed amendment 81/7 from Hon Christine Sharp is a substantive amendment that
seeks the deletion in its entirety of proposed new s.38A.

Proposed amendment 82/7 from Hon Christine Sharp is a consequential amendment
following on from proposed amendment 81/7, in that it deletes the reference to
decisions of the EPA as to “whether or not to accept the referral” of a proposa
pursuant to proposed new s.38A.

In her explanatory memorandum in relation to her proposed amendments to the Bill,
Hon Christine Sharp has identified the following issues arising from proposed new
s.38A that have prompted her to seek the deletion of that proposed section:

. The EPA will be compelled to undertake a far greater level of “pre-
assessment” of the impacts of a proposal.

. The breadth of the power given to the EPA to refuse to assess a proposal will
make it difficult for review by the courts.

. The EPA will be able to refuse to assess a proposal even if the proposa is
referred by the Minister as amatter of public concern under s.38(4).

. Dispute could arise as to whether a proposal is “new” or ssimply an amended
version of apreviously referred proposal.™

11

Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, pp. 1-2.
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CLAUSE 9

4.15 Clause 9 of the Bill proposes to amend s.40 of the Act so as to “ clarify the intent of
the existing provisions” .** The Bill also makes a consequential amendment to s.40 to
include a reference to proposed s.40A of the Act, to be introduced by clause 10 of the
Bill.

Proposed Amendmentsto Clause 9 of the Bill

4.16  Therearetwo proposed amendmentsto clause 9 of the Bill on the SNP, being:
o 134/9, Hon Christine Sharp; and
o 16/9, Hon Murray Criddle.

EPA'’s power to suspend an environmental review

4.17  Proposed amendment 134/9 of Hon Christine Sharp is a substantive amendment that
seeks to grant a power to the EPA to suspend for areasonable period any requirement
for a proponent to undertake an environmental review on their proposal and report
back to the EPA in certain circumstances.

418 If proposed amendment 134/9 is passed, and the Bill is also passed, subclauses (1) to
(4) of s.40 of the Act would appear as follows (with the amendments made by
proposed amendment 134/9 underlined):

“40. Assessment of proposalsreferred
(1) Thissection and section 40A apply if the Authority assesses a proposal.

(2) The Authority may, for the purposes of assessing a proposal —
(@ require any person to provide it with such information as is specified in that
requirement;

(b) require the proponent to undertake an environmental review and to report
thereon to the Authority; or

(c) withthe approval of the Minister and subject to section 42, conduct a public
inquiry in such manner asit seesfit or appoint a committee consisting of —

(i) Authority members;
(i)  Authority members and persons other than Authority members; or
(iii)  persons other than Authority members,

to conduct a public inquiry and report to the Authority on its findings on the
public inquiry.

12 Environmental Protection Amendment Bill 2002 Explanatory Memorandum, undated, p. 4.
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(28) Aswadl astaking one or more of the courses of action set out in subsection (2)(a) to (c),
the Authority may make such other investigations and inquiries asit thinksfit.

(3) Subject to any direction made under section 43, the Authority shall determine the
form, content, timing and procedure of any environmental review required to be
undertaken under subsection (2)(b).

(33) _ Subject to any direction made under section 43, and without limiting the generality
of subsection (3), the Authority may suspend for a reasonable period any
environmental review required to be undertaken under subsection (2)(b) (in this
subsection called “the particular review”) if —

(&) the proponent involved with the particular review agrees with the suspension;

(b) the Authority, or a decision-making authority, isin the process of developing
apolicy that may be relevant to the particular review;

(c)  the assessment of a strategic proposal which relates to the same land or waters
as the particular review has not yet been completed, and the outcome of that
assessment may be relevant to the particular review; or

(d)  the assessment of any other proposal (which may, if implemented together
with the proposal the subject of the particular review, have a significant
cumulative impact on the environment) has not yet been completed, and the
particular review would be more effectively undertaken after that other
proposal has been assessed.

(4) Subject to any direction made under section 43 and to subsection (5), the Authority
may cause —

(@ any information provided in compliance with a requirement made under
subsection (2)(a); or

(b) any report made in compliance with a requirement made under
subsection (2)(b),

to be made available for public review and shall, if it does so, determine the period
within which, the extent to which and the manner in which public authorities or
persons may make submissions to the Authority in respect of that information or
report.

419 This proposed amendment has arisen as a result of the perceived limited grounds
contained within the Bill on which the EPA could either terminate or suspend the
assessment of a proposal. Hon Christine Sharp suggests that there are many more
situations in which the EPA should have the power to terminate, or at least suspend,
an assessment of a proposal:

“For example, assessment of [a] coastal land-use proposal should
arguably be terminated while the EPA develops a coastal zone
Environmental Protection Policy, or at least while the government’s
various inquiries into this area are underway. The EPA should
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therefore be provided with a broad power to suspend the assessment
of proposals.” **

420 It should be noted that this proposed amendment is inconsistent with proposed
Government amendment 30/10 below (see para4.27).

Introduction of a time limit on EPA’ s assessment of a proposal

421  Proposed amendment 16/9 from Hon Murray Criddle is a substantive amendment
which seeks to establish a 120 day time limit, subject to a Ministerial direction, in
which the EPA must complete its assessment of a proposal following the date that the
EPA gives notice of its decision to assess the proposal.

422  The proposed amendment of Hon Murray Criddle was put forward due to a concern
over the absence in the Bill of any timeframes imposed upon the EPA with respect to
its assessment of proposals. It was noted by Hon Murray Criddle that the absence of a
timeframe for the assessment of proposals is in contrast to statutory timeframes
established elsewherein the Bill. For instance:

a) a 28 day maximum period is dipulated under s.39A(3) (proposed to be
inserted into the Act by clause 8 of the Bill) in which the EPA must make a
decision with respect to accepting areferred proposa for assessment; and

b) a six week maximum period, unless otherwise directed by the Minister, is
stipulated under s.44(2b) (proposed to be inserted into the Act by clause 15 of
the Bill) in which the EPA isto provide areport to the Minister following the
completion of an assessment.™

423  TheNationa party submitted that it is of the view that:

“...[a] pplications should be dealt with as quickly asis practical. The
imposition of time frames will aid all parties in managing their
business and give goals to work towards."*®

CLAUSE 10

424  Clause 10 of the Bill proposes to insert new sections 40A and 40B into the Act.
Proposed new s.40A provides for the suspension or termination of an assessment of a
proposal in certain circumstances. Proposed new s.40B specifies those provisions of
the Act which do not apply when “strategic proposals’ are being assessed - that is,

3 Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection

Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 2.

14 National Party Amendments & Notes for the Environmental Protection Amendment Bill 2002, dated April

302003, p. 2.

15 Ibid.
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those provisions that relate to the actua “implementation” of a proposa that impacts
on the environment.

Proposed Amendmentsto Clause 10 of the Bill

4.25

There are three proposed amendments to clause 10 of the Bill on the SNP, al from the
Government, and being:

. 30/10, Minister for Housing and Works;
) 31/10, Minister for Housing and Works; and
J 32/10, Minister for Housing and Works.

EPA’ s power to suspend the assessment of a proposal

426  The combined effect of the Government’s three proposed amendments to clause 10 is
to delete from proposed new s.40A an express reference to the power of the EPA to
suspend the assessment of a proposal. Accordingly, the EPA will only have the
express power to terminate the assessment of a proposal under proposed new s.40A of
the Act.

4.27  Proposed amendment 30/10 is substantive. Proposed amendments 31/10 and 32/10
(and 33/12 below at para 4.30) are consequential amendments following on from
proposed amendment 30/10.

428 In its explanatory memorandum in relation to its proposed amendments, the
Government has noted that the express references to the power to “suspend” in the
Bill are not essential, and that:

“They are problematic since they cast doubt on the EPA’'s ability to
control the assessment process, for instance by deferring the
finalization of an assessment while awaiting relevant information or
the development of a relevant policy. If the reference to a specific
power to suspend were to be retained other amendments would likely
also be required to protect the EPA’s more general powers to control
the assessment process.” '
CLAUSE 12
429 Clause 12 of the Bill proposes to insert a new s.41A into the Act establishing the

offence of implementing, without authorisation, a proposal that is subject to an
assessment.

16

Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002
[131-2], Minister for Housing and Works, May 12 2003, p. 3.
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Proposed Amendmentsto Clause 12 of the Bill
Conseguential amendment to proposed amendment 30/10

430 Thereis only one proposed amendment to clause 12 of the Bill on the SNP. That is
proposed amendment 33/12 from the Minister for Housing and Works. This proposed
amendment is consequential as it gives further effect to proposed amendment 30/10
above (see para 4.25) in deleting references to the EPA “suspending” the assessment
of aproposal.

CLAUSE 15

431 Clause 15 of the Bill clarifies the wording of s.44 of the Act and removes “ unintended
constraints on the content” of EPA assessment reports.’

Proposed Amendmentsto Clause 15 of the Bill

432 Thereis only one proposed amendment to clause 15 of the Bill on the SNP. That is
proposed amendment 84/15 of Hon Christine Sharp.

Consideration of proposals by decision-making authorities on the recommendation of the EPA

433 Proposed amendment 84/15 is a substantive amendment that deletes proposed
s.44(2)(b)(ii), so as to remove the requirement for the EPA to set out in its assessment
report, in the event that it recommends that implementation of a proposal be allowed,
the EPA’s recommendations as to the decision-making authorities, if any, to whose
requirements implementation of the proposal should be subject.

4.34  In her explanatory memorandum in relation to her proposed amendments to the Bill,
Hon Christine Sharp advises that her reason for proposing the deletion of proposed
s.44(2)(b)(ii) was that, as most other decision-makers processes are not open to
public scrutiny, giving the EPA the power to defer consideration of some matters
arising from a proposal to other decision-makers is inconsistent with the regime of
environmental impact assessment set out in the Act.”®

CLAUSE 20

435 Clause 20 of the Bill proposes to amend s.48 of the Act. That section deals with
monitoring of the implementation of proposals to ensure that any conditions are
complied with, and the Bill proposes to provide the Chief Executive Officer of the
DoE (CEO) with greater powersin this regard.

1 Environmental Protection Amendment Bill 2002 Explanatory Memorandum, undated, p. 6.

18 Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection

Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 3.
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Proposed Amendmentsto Clause 20 of the Bill

4.36

There are two proposed amendments to clause 20 of the Bill on the SNP, both from
Hon Christine Sharp, being:

) 85/20; and

o 86/20.

Publication of breaches of implementation conditions

4.37

Proposed amendment 85/20 is a substantive amendment that seeks to insert an
additional paragraph in proposed subsection 48(1d), requiring the publication of
breaches of implementation conditions. If proposed amendment 85/20 is passed,
along with the Bill, then, subject to a few minor clerk’s amendments, subsections (1)
and (1a) of s.48 will read as follows in the Act (with the proposed amendment
underlined):

(D

(1a)

The CEO may monitor the implementation of a proposal, or cause it to be
monitored, for the purpose of determining whether the implementation conditions
relating to the proposal are being complied with.

If the CEO finds that any of the implementation conditions is not being complied
with, the CEO —

(8 may exercise any power in respect of the non-compliance that is exercisable
by the CEO under awritten law;

(b) isto advertise that non-compliance in the prescribed manner; and

() inany event, isto report the non-compliance to the Minister.

4.38

4.39

If passed, proposed amendment 85/20 would necessitate accompanying changes to the
Environmental Protection Regulations 1987 to prescribe a form of advertisement for
the identified non-compliance with conditions of implementation.

In her explanatory memorandum of her proposed amendments, Hon Christine Sharp
states that this proposed amendment will “ ensure that the community will be able to
then hold the Department to account” for any action taken as a result of a proponent’s
non-compliance with Ministerial conditions.® Hon Christine Sharp notes that it is
envisaged that regulations will prescribe appropriate disclaimers where natural justice
requires providing proponents with an opportunity to respond to alleged breaches of
conditions.®® Hon Christine Sharp also suggests that regulations may also be able to

19

20

Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 3.

Ibid.
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provide for minor alleged breaches of conditions to be advertised on the DoE's
website

440 Proposed amendment 86/20 is consequential upon proposed amendment 85/20 in that
it reflects the change in numbering (that is, of the existing proposed 48(1a)(b) to
48(18)(c)) that would be brought about if proposed amendment 85/20 is passed.

CLAUSE 21

441  Clause 21 proposes to amend s.48F of the Act.

Proposed Amendmentsto Clause 21 of the Bill

Amendment of incorrect paragraph reference consequent to clause 23 of the Bill

4.42

4.43

There is only one proposed amendment to clause 21 of the Bill on the SNP, being
34/21 from the Minister for Housing and Works, which is consequential to clause 23
of the Bill and corrects an error in the identification of a relevant paragraph in
proposed new s.100 of the Act (as proposed to be inserted by clause 23 of the Bill)
that isto be inserted in s.48F of the Act by clause 21 of the Bill.

The proposed amendment is in the nature of a correcting, administrative, amendment.

CLAUSE 23

4.44

4.45

Clause 23 amends s.100 of the Act. Section 100 presently deals with the procedures
for appealing against specified decisions, actions or reports of the EPA, including
decisions not to assess a proposal. Clause 23 clarifies the wording of severa clauses
in s.100, including the commencement date of the various appea periods. The
amendment is aso consequential on other amendments introduced in the Bill as it
provides additional appeal processes for the following circumstances:

4.44.1 A decision of the EPA not to accept areferra (proposed new s.38A).
4.44.2 A declaration of the EPA that a proposd is aderived proposal.
4.44.3 A decision of the EPA that a proposal is not a derived proposal.

Clause 23 also removes a right of appea which, in practice, had proven illusory.
Pursuant to s.48(4) of the Act, the Minister has the power in the event of a proponent
breaching a condition or procedure relating to a proposal, amongst other things, to
place a “stop order” on the proposal for a period not exceeding 24 hours. Section
100(4) currently provides the proponent with aright of appeal to such a stop order, to
be lodged within 14 days of the order being served on the proponent. Given the 24

21

Ibid.

20
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hour maximum duration of the stop order, the right of appedl is, for al practical
purposes, usdess and is now proposed to be removed.

Proposed Amendmentsto Clause 23 of the Bill
Consequential amendment to proposed amendment 81/7 and 82/7

446 Thereisone proposed amendment to clause 23 of the Bill, being amendment 87/23 on
the SNP, of Hon Christine Sharp MLC. This is a consequential amendment that is
dependent upon the passing of proposed amendments 81/7 and 82/7 above (see para
4.11). The effect of this amendment isto delete reference to any right of a person who
refers a proposal to the EPA to lodge an appeal against a subsequent decision of the
EPA not to accept the referral of the proposal.

\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc 21






CHAPTER S
PART 3OF THEBILL: “ENVIRONMENTAL REGULATION"

CLAUSE 28
51 Clause 28 of the Bill seeks to insert new definitionsinto s.3 of the Act.
Proposed Amendmentsto Clause 28 of the Bill

52 There is only one proposed amendment to clause 28 of the Bill, being proposed
Government amendment 35/29. It should be noted that this proposed amendment has
been incorrectly numbered in the SNP as referring to clause 29 of the Bill.

Inclusion of dead vegetation within the definition of “ native vegetation”

53 The Government’ s proposed amendment 35/29 is a substantive amendment that seeks
to expand the definition of “native vegetation” in the Act to also include dead
indigenous aquatic or terrestrial vegetation unless the dead vegetation is of a class
excluded from the definition by way of regulations.

54 The Government’s explanatory memorandum for its proposed amendments notes the
following in relation to proposed amendment 35/29:

“ Dead vegetation has an important ecological and soil conservation
function through the provision of fauna habitat, seed source, nutrients
and soil stabilisation. Dead vegetation is a natural part of any
remnant native vegetation and should not be excluded from clearing
controls to facilitate a ‘partially cleared and hence considerably
altered ecosystem which may then be subject to weed invasions and
introduced predator access.

Regulations will ensure that clearing of dead vegetation is only
controlled where it needs to be controlled. It is intended that the
regulations will specify that dead vegetation is only included within
the definition of native vegetation where it is within an area of native
vegetation, or it constitutes a standing dead tree in specific, highly
cleared areas — for instance, the Wheatbelt. In these areas, standing
dead trees provide important habitat.” 2

2 Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002

[131-2], Minister for Housing and Works, May 12 2003, p. 4.
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55

This proposed amendment seeks to establish a“Henry VIII1” clause whereby a section
of the Act may be amended by way of regulations. One of the appendices to the
recent report of the Standing Committee on Public Administration and Finance in
relation to the Planning Appeals Amendment Bill 2001 was a memorandum of advice
to the Joint Standing Committee on Delegated Legislation which relevantly noted the
following on the subject of Henry VIII clauses:

““Henry VIII clause” is a generic term for a section in an Act of
Parliament that enables the Act or another Act to be amended by
subordinate legislation made by the Executive. It is the power given
to the Executive to override the intention of Parliament expressed in
an Act that causes consternation over the use of Henry VIII clauses.

The objection to such clauses is that by delegating to the Executive
the power to amend Acts of Parliament, they have insufficient regard
to the principle of separation of powers and ultimately the institution
of Parliament in its role as supreme legislature. Henry VIII clauses
in all but limited circumstances erode the sovereign function of
Parliament to legidate.

The Donoughmore Committee on Ministers' Powers recommended in
1932 that the use of Henry VIII clauses should be discontinued in all
but the most exceptional cases and then only for the purpose of
bringing an Act into operation with a finite life of one year after the
passing of the Act. The Donoughmore Committee based its findings
on the potential for abuse such a provision allowed rather than on
actual evidence of abuse of the power.

In relation to Henry VIII clauses, Professor Dennis Pearce in his
authoritative text on Delegated Legidation in Australia and New
Zealand states: -

“This is an approach to legidating that should be resisted.
Parliamentarians pay too little heed to the regulation-making
sections of Acts. If "Henry VIII" clauses are allowed to pass
by default, the parliamentary institution is placed in
jeopardy."

The Delegated Legidation Committee is relatively powerless in its
opposition to the use of Henry VIII clauses because they appear in
principal legislation, and only have effect via subordinate legislation.
In scrutinising regulations made under Henry VIII powers the
Committee is attempting to “ shut the gate after the horse has bolted.”
This referral enables it to consider Henry VIII clauses at their origin
—in primary legislation and once again make comment on the use of

24
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CLAUSE 29

5.6 Clause 29 inserts an additional interpretation section (s.3A) immediately after the
existing interpretation section of the Act (s.3). In the event that the Bill is passed, and
this clause is not amended, s.3A of the subsequently amended Act will appear as
follows:

these clauses which in most cases undermine the role of Parliament
aslegidature.

The Committee is of the view that Henry VIII clauses should not be
used as “insurance” against unforseen consequences or as a
subgtitute for careful drafting or for mere administrative convenience.
As the Queendand Scrutiny of Legidation Committee commented in
its 1997 report on Henry VIII clauses:

“*Henry VIII' clauses should not be inserted into hastily
drafted legidation to be introduced in a restrictive timetable
as a substitute for careful well devel oped drafting.”

The Committee has previoudly stated:

“ A common reason given for use of the "Henry VIII" clauseis
the shorter length of time taken to promulgate delegated
legidation compared to the parliamentary procedure
required to amend an Act. There are longstanding and
traditional reasons why the procedures for enactment of
legidation is structured in the way that it is, not least of
which is the fact that the monarch after whom the
circumvention of this process has been named "is regarded
popularly as the impersonation of executive autocracy".

The Committee remains of the view that Henry VIII clauses should
only be used in limited circumstances such as proclaiming an Act,
amending a State Agreement Act, to assist with reprinting or
consolidation of Acts or matters of a purely administrative nature.” %

23

Memorandum of Advice to the Joint Standing Committee on Delegated L egislation, dated November 21
2001, Appendix 4, pp. 49-60, Report of the Sanding Committee on Public Administration and Financein
relation to the Planning Appeals Amendment Bill 2001, Legislative Council Standing Committee on

Public Administration and Finance, Report 1, March 2002, at Internet site:

http://intranet/parliament/commit.nsf/(Report+L ookup+by+Com+|D)/DD3E209EA 8B9A 7F848256B900

0305CB4/$file/pf.paa.020327.rpf.001.xx.d.pdf , pp. 50-52.
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‘3A. Pollution and environmental harm ‘
‘ (1) InthisAct— ‘
‘ “pollution” means direct or indirect ateration of the environment — ‘
‘ (@) toitsdetriment or degradation; ‘
‘ (b) tothe detriment of an environmental value; or ‘
‘ (c) of aprescribed kind, ‘
‘ that involves an emission. ‘
(2) InthisAct—
‘ “environmental harm” means direct or indirect — ‘
(@ harmto the environment involving removal or destruction of, or damage
to—
‘ (i) native vegetation; or ‘
(if) the habitat of native vegetation or indigenous aquatic or terrestrial
animals;
(b) alteration of the environment to its detriment or degradation or potential
detriment or degradation;
(c) dteration of the environment to the detriment or potentia detriment of
an environmental value; or
‘ (d) alteration of the environment of a prescribed kind; ‘
‘ “material environmental harm” means environmental harm that — ‘
‘ (&8 isneither trivial nor negligible; or ‘
(b) resultsin actual or potentia loss, property damage or damage costs of an
amount, or amounts in aggregate, exceeding the threshold amount;
‘ “serious environmental harm” means environmental harm that — ‘
‘ (@ isirreversible, of ahigh impact or on awide scale; ‘
(b) isdignificant or in an area of high conservation value or special
significance; or
(c) resultsinactua or potential loss, property damage or damage costs of an
amount, or amounts in aggregate, exceeding 5 times the threshold
amount.
(3) For the purposes of subsection (2) —

“damage costs’ means the reasonable costs and expenses that are or would be
incurred in taking all reasonable and practicable measures to prevent, control or
abate the environmental harm and to make good resulting environmental
damage;

“threshold amount” means $20 000, or if agreater amount is prescribed by
regulation, that amount.
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5.7 The existing definition of pollution is proposed to be amended by the addition of the
gualification that the pollution “involves an emission”, to ensure consistency with the
Supreme Court’s decision in the Palo Verdes case.*

5.8 The definition of environmental harm as proposed contains a number of examples of
such harm, including the removal of native vegetation, and provides for further types
of “dteration to the environment” to be prescribed as environmental harm by way of
regulations. Environmental harm in itself is not proposed to be treated as an offence
under the Act.

5.9 Material environmental harm is proposed to be the lower level environmental harm
offence, relating to harm beyond the mere trivial, or involving aloss, damage or costs
of prevention or making good of more than $20,000 (or other greater amount as
prescribed by regulations).

5.10  Serious environmental harm is proposed to be the higher level environmental harm
offence, involving harm that is irreversible, of a high impact or on a wide scae, or
harm that is significant or to areas of specia significance or high conservation value,
or harm resulting in loss, damage or prevention or remediation costs of more than
$100,000.

Proposed Amendmentsto Clause 29 of the Bill

511 There are seven proposed amendments to clause 29 of the Bill, which appear in the
following order on the SNP:

) 17/29, Hon Murray Criddle MLC;

. 18/29, Hon Murray Criddle MLC;

) 1/29, Hon Peter FossMLC;

. 19/29, Hon Murray Criddle MLC;

) 20/29, Hon Murray Criddle MLC;

J 21/29, Hon Murray Criddle MLC; and
) 2/29, Hon Peter Foss MLC.

Definition of “ environmental harm” to include actual harm only

512 The first two proposed amendments to clause 29 of Hon Murray Criddle (that is,
17/29 and 18/29) seek to remove from the proposed new definition of “environmental

2 Palos Verdes Estates Pty Ltd v Carbon (1992) 6 WAR, at p. 223.
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513

harm” those activities that alter the environment in such a way as to merely have the
“potential” to cause detriment or degradation to the environment. The third and fourth
proposed amendments to clause 29 of Hon Murray Criddle (that is, 19/29 and 20/29)
seek to remove from the ambit of the definitions of the proposed offences of “material
environmental harm” and “ serious environmental harm” respectively, those activities
that may merely lead to potential loss, property damage or damage costs rather than
actual damage. These proposed amendments are closely connected, but they may each
stand alone and are not necessarily dependent or consequential upon the passing of
each other. These amendments are substantive.

Hon Murray Criddle has advised the Committee that he is of the view that the
“trigger” of potential environmental harm is unreasonable as it may, in conjunction
with an expanded use of the precautionary principle as defined in the Bill, be used to
block new developments on the basis of “notional impacts to future environmental
values”.® Hon Murray Criddle argues that:

“ A more acceptable outcome would be for controls to apply only to
those activities that are “ actually” or “ likely” to cause environmental
harm.” 26

Burden of proof in legal proceedings

514

5.15

5.16

The two proposed amendments to clause 29 of Hon Peter Foss are interconnected with
proposed amendments 3/55, 4/55, 5/55 and 6/55 (see para 5.21 below) and together
seek to “ restrict the requirement for proof of the negative by a defendant to criminal
proceedings” .’

Thefirgt proposed amendment to clause 29 of Hon Peter Foss MLC (that is, 1/29) isa
substantive amendment that seeks to insert an express exception within the definition
of “environmental harm” for those activities which impact adversely on the
environment that occur pursuant to lawful authority.

The second proposed amendment of Hon Peter Foss MLC (that is, 2/29) is
consequential to hisfirst proposed amendment to clause 29 (that is, 1/29 above) in that
it seeks to add a definition of “pursuant to lawful authority” to the proposed new s.3A.
The proposed amendment clearly sets out the various types of authorisations that
would satisfy this definition. It is noted that the contents of these two proposed
amendments essentially reflect the existing proposed defences to the offence of

25

26

27

National Party Amendments & Notes for the Environmental Protection Amendment Bill 2002, Hon
Murray Criddle, dated April 30 2003, p. 3.

Ibid.

Explanatory Memorandum for Hon Peter Foss Amendments, Hon Peter Foss, undated, p. 1.
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“environmental harm” as sought to be established under clause 55 of the Bill in
proposed new s.74A of the Act (see para5.18 below).

Calculating the “ damage costs’ of environmental harm

5.17  The fifth proposed amendment of Hon Murray Criddie MLC (that is, 21/29) seeks to
delete from the proposed definition of “damage costs’ (that is, the amount which is to
be used to distinguish between the proposed low level offence of “materia
environmental harm” and the proposed high level offence of “serious environmental
harm™), those reasonabl e costs and expenses associated with preventing, controlling or
abating the environmental harm. The National Party has submitted that the threshold
amounts of $20,000 in the case of “material environmental harm” and $100,000 in the
case of “serious environmental harm” are too low when the reasonable costs of
prevention, controlling or abating environmental harm are included in the
calculation.”® The practical effect of this proposed amendment to the Bill would be to
limit the assessment of damage costs to only those costs associated with repairs
following the incurring of actua environmental damage. This is a substantive
amendment.

CLAUSE 55

5.18 Clause 55 of the Bill proposes the insertion of two new sections into the Act, being
proposed sections 74A and 74B. These two proposed new sections provide defences
to proceedings undertaken in relation to the offences of pollution or the various types
of new offences relating to “environmental harm”, proposed to be introduced by this
Bill.

5.19 Inthe event that the Bill is passed, and this clause is not amended, sections 74A and
74B of the subsequently amended Act will appear asfollows:

74A.  Defencesto proceedings for pollution or environmental harm: authority of this Act

It is a defence to proceedings under this Part for causing pollution, in respect of an
emission, or for causing serious environmental harm or material environmental
harm, if the person charged with that offence proves that the pollution, emission or
environmenta harm occurred —

(& in the implementation of a proposal in accordance with an implementation
agreement or decision;

(b) inaccordance with —
(i) aprescribed standard;
(i) aclearing permit;
(iii)  aworks approval;

National Party Amendments & Notes for the Environmental Protection Amendment Bill 2002, Hon
Murray Criddle, dated April 30 2003, p. 4.
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(iv) alicence;
(v) a requirement contained in a closure notice, an environmental

protection notice, a vegetation conservation notice or a prevention
notice;

(vi) anapproved policy;
(vii) adeclaration under section 6;
(viii)  an exemption under section 75; or

(ix) alicence, permit, approval or exemption granted, issued or given
under the regulations;

or
(c) intheexercise of any power conferred under this Act.

74B. Other defences to environmental harm offences

(1) Itisadefenceto proceedings under this Part for causing serious environmental harm
or material environmental harm if the person charged with that offence proves that
the environmental harm was, or resulted from, an authorised act which did not
contravene any other written law.

(2) For the purposes of subsection (1) an act was authorised if it was —

(@) done in accordance with an authorisation, approval, requirement or
exemption given in the exercise of a power under another written law;

(b) donein the exercise by a public authority, or a member, officer or employee
of apublic authority, of afunction conferred under another written law;

(c) done as an agricultural practice within the meaning of the Agricultural
Practices (Disputes) Act 1995 in respect of which an order has been made
under section 12 of that Act and —

(i) in accordance with the order as to the carrying out or management
of that agricultura practice; or

(i) in the carrying out or management of a normal farm practice, as
specified in the order;

(d) done—
(i) as an agricultura practice within the meaning of the Agricultural
Practices (Disputes) Act 1995; or
(i)  inthe management or harvesting of a plantation,

and in compliance with a code of practice relating to an act of that kind issued
under section 122A or made or approved under any other written law;
(e) anact—

(i) inrespect of which notice of intention was given under the Soil and
Land Conservation Regulations 1992 at least 90 days before the act
was carried out;

(i) which is carried out not more than 2 years after the giving of the
notice of intention;
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(@iii)  which was not referred to the Authority as a proposal under Part 1V,
or was so referred and not accepted by the Authority; and

(iv) inrespect of which asoil conservation natice, within the meaning of
section 31 of the Soil and Land Conservation Act 1945, has not
been served,

and done in the absence of a soil conservation notice;
(f)  without limiting section 74A and paragraphs (a) to (€) of this subsection, an
act of akind set out in Schedule 6; or

(g) anact of akind prescribed for the purposes of section 51C that was not done
in an environmentally sensitive area within the meaning of section 51A.

Proposed Amendmentsto Clause 55 of the Bill

5.20 There are eight proposed amendments to clause 55 of the Bill, which appear in the
following order on the SNP:

° 3/55, Hon Peter Foss MLC;
° 4/55, Hon Peter Foss MLC;
° 5/55, Hon Peter Foss MLC;

. 88/55, Hon Christine Sharp MLC;

J 6/55, Hon Peter Foss MLC;

. 36/55, Minister for Housing and Works;

. 37/55, Minister for Housing and Works; and
J 38/55, Minister for Housing and Works.

Burden of proof in legal proceedings

521 Proposed amendments 3/55, 4/55, 5/55 and 6/55 of Hon Peter Foss are all
interconnected with each other and also proposed amendments 1/29 and 2/29 above
(see para 5.15). All of these proposed amendments relate to an attempt to restrict the
requirement for a defendant to establish proof of the negative in proceedings relating
to the proposed offences of causing serious or material environmental harm or
pollution.

522 Proposed amendment 3/55 seeks to introduce a new subsection (1) at the
commencement of proposed new s.74A. This proposed amendment is consequential
upon the passing of earlier proposed amendments 1/29 and 2/29 - see paras 5.14 and
5.16 above). This proposed amendment sets out the procedural aspects of raising such
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523

524

525

5.26

adefencein legal proceedings arising from a charge of causing serious environmental
harm or material environmental harm.

Proposed amendment 4/55 is consequential and is dependent upon the passing of
proposed amendments 1/29, 2/29 and 3/55. It seeks to delete in large part proposed
new s.74A and replace it with a simple reference to the “ pursuant to lawful authority”
defence (with the exception of an event occurring “as a result of an authorised act
which did not contravene any other written law”) proposed to be inserted in new s.3A
(see the discussion of clause 29 from para 5.6) by proposed amendment 1/29.

Proposed amendment 5/55 is a consequential amendment. It seeks to introduce a new
subsection (1) at the commencement of proposed new s.74B. This proposed
amendment is consequential upon the passing of earlier proposed amendments 1/29
and 2/29 (see paras 5.14 and 5.16). This proposed amendment sets out the procedural
aspects of raising a defence in legal proceedings arising from a charge of causing
serious environmental harm or material environmental harm.

Proposed amendment 6/55 deletes a large portion of proposed new s.74B. Thisisa
consequential amendment relating to the proposed defence of “pursuant to lawful
authority”, and is therefore dependent on the passing of proposed amendment 5/55 and
upon proposed amendments 1/29 and 2/29 above (see paras 5.14 and 5.16). This
proposed amendment conflicts with proposed amendment 88/55 below (see para
5.27).

In his explanatory memorandum in relation to his above proposed amendments, Hon
Peter Foss has raised concernsthat the increasing trend in legidation to cast part of the
burden of proof in prosecutions in order to relieve the prosecutor of the burden of
having to negative any exceptions to an offence in order to establish the defendant’s
guilt beyond reasonable doubt, can have implicationsin civil cases where the rules for
the conduct of the case are totally different. He claims that the necessity created by
the rules applying in criminal cases for the prosecution to be assisted by shifting the
evidentiary burden does not arise in civil cases. He is concerned that this legislation
will cast the same burden on civil defendants. Hon Peter Foss notes in regard to his
proposed amendments:

“ These proposed amendments have two effects:
- in criminal cases:

1 it requires the defence to raise with
particularity any exception it relies on, 30
days before the case and to admit that all
others do not apply, whereupon the golden
rule appliesto that defence only.

32
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2. if no particulars are given, then the averment
that there is no lawful authority is sufficient
to require the defendant to have to prove that
lawful authority

- in civil cases, there is no such presumption of lack of
authority and the ordinary civil rules of evidence apply.”®

Environmental harm as an unavoidable consequences of an authorised act

5.27

5.28

5.29

Proposed amendment 88/55 of Hon Christine Sharp seeks to amend proposed new
S.74B by redtricting the availability of the defence in proposed s.74B(1) in
proceedings for causing either serious or material environmental harm to only those
“unavoidable” consequences of an authorised act which did not contravene any other
written law. The Bill as currently worded would provide a defence for al
conseguences of authorised acts as defined in s.74B, not just the unavoidable
consequences. Thisis a substantive amendment.

In her explanatory memorandum on her proposed amendments to the Bill, Hon
Chrigtine Sharp states that she is particularly concerned at the broad defence provided
to government agencies under proposed s.74B where they are acting pursuant to
another written law. She notes:

“ Satutory authorities will have a defence to causing environmental
harm if they can show that the harm was done in the exercise of a
function conferred on them by another law. For example, local
governments will have a defence to any activity which they carry out
which provides for the good government of persons in their digtrict.
This will provide a very broad defence to many activities carried out
by many government agencies.

It is considered appropriate to narrow this statutory defence to only
encompass _actions that are not just authorised, but also an
unavoidable conseguence of that authorisation.” *

It is noted that proposed amendment 88/55 seeks to delete proposed s.74B(1) in its
entirety and then insert in its place a new subsection which is worded in identical
terms except for the words “an unavoidable consequence of”. Accordingly, proposed
amendment 88/55, in its current form, may possibly be ruled out of order as being
contrary to Standing Order 237(b), which states:

29

30

Explanatory Memorandum for Hon Peter Foss Amendments, Hon Peter Foss, undated, p. 1.

Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 4.
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“IN]o new clause or other amendment shall be proposed that is
substantially the same as one already negatived or that isinconsistent
with a previous decision of the same Committee.”

Transitional arrangements for authorised land clearing under the Soil and Land Conservation
Act 1945

5.30

531

5.32

Government proposed amendment 36/55 seeks to delete paragraph (2)(e) of proposed
new s.74B. This paragraph defines as an authorised act, for the purposes of a defence
to a charge of committing serious or material environmental harm, land clearing
undertaken pursuant to the Soil and Land Conservation Act 1945 and the Soil and
Land Conservation Regulations 1992 where such clearing is not subject to either an
ongoing EPA assessment or a soil conservation notice.

Asone of the purposes of the Bill isto transfer responsibility for the regulation of land
clearing from the Soil and Land Conservation Act 1945 and the Soil and Land
Conservation Regulations 1992 to the Act, paragraph 74B(2)(e) is effectively a
transitional arrangement. Proposed Government amendment 74/119 (see para 8.82
below) is a related amendment which is intended to replace this paragraph with a
proper transitional provision in clause 119 of the Bill *

Government proposed amendment 38/55 is consequential to proposed amendment
36/55 and del etes subsections (3) and (4) (which are currently incorrectly numbered in
the Bill as subsections (2) and (3)) of proposed new s.74B. The deleted provisions are
proposed to be consolidated within the transitional provisions of clause 119 of the
Bill.

Clarification of defence of authorised land clearing

5.33

Government proposed amendment 37/55 seeks to delete the words “an act” from
s.74B(2)(f) and replace them with the word “clearing” so that that paragraph now
refersto “clearing of akind set out in Schedule 6”. The stated intent of this proposed
amendment is to ensure that the defence available pursuant to proposed new
S.74B(2)(f) and proposed new Schedule 6 (see clause 116 of the Bill) of the Act
applies only to authorised land clearing activities and is not interpreted broadly so as
to encompass other acts unconnected to land clearing.®

31

32

Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002
[131-2], Minister for Housing and Works, May 12 2003, p. 6.

Ibid.
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CLAUSE 65

5.34  Clause 65 proposes to insert new s.122A into the Act, which provides for the issuing
of “Codes of Practice’ by the CEO in relation to activities that involve an emission or
environmenta harm.

Proposed amendmentsto Clause 65 of the Bill

5.35 There is only one proposed amendment to clause 65 of the Bill on the SNP, being
Government proposed amendment 39/65.

Issuing of “ Codes of Practice” only on the recommendation of the EPA

536 The effect of proposed amendment 39/65 is to amend s.122A(1) to ensure that the
CEO may only issue Codes of Practice “on the recommendation” of the EPA. This
proposed amendment is a substantive amendment. In its explanatory memorandum in
relation to its proposed amendments, the Government noted the following with respect
to this particular proposed amendment:

“ Codes of Practice issued under section 122A can provide part of a
defence to environmental harm for farmers and plantation managers
— see clause 55(1) of the Bill, proposed section 74B(2)(d). The
Environmental Protection Authority should have a role in advising
about the development of codes of practice. The effect of this
amendment is that the CEO will only be able to issue Codes of
Practice on the recommendation of the Authority

In the absence of a Code of Practice issued under s 122A, farmers
and plantation managers will still have a defence to environmental
harm, provided they are acting in accordance with a Code of Practice
made or approved under any other written law — see clause 55(1) of
the Bill, proposed section 74B(2)(d). In addition, proposed section
74B(2)(c) provides another defence for farmers via the Agricultural
Practices (Disputes) Act 1995 for “ normal farming practice” .”

5.37 It should be noted that there is a proposed amendment to clause 2 of the Bill which is
consequential to clause 65 in relation to the commencement date (see proposed
amendment 15/2 of Hon Murray Criddle at para 3.2 above).

Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002
[131-2], Minister for Housing and Works, May 12 2003, p. 7.
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PART 4 OF THE BILL: “LICENSING AND WORKSAPPROVALS’

CLAUSE 72

6.1 Clause 72 amends s.54 of the Act, which currently provides for the issuing of works
approvals.

Proposed amendmentsto Clause 72 of the Bill

6.2 There are two proposed amendments to clause 72 of the Bill on the SNP, both being
Government proposed amendments.

Advertising of applications for works approvals

6.3 Proposed amendment 40/72 seeks to insert a new subsection (2a) into s.54 of the Act.
The proposed new subsection provides that applications for works approvals are to be
advertised for public comment. The Government notes in its explanatory
memorandum in relation to this proposed amendment that this amendment arose from
recommendations arising from a recent review of the licensing process. It isintended
that such an advertisement and call for public submissionsin relation to an application
for works approval will ensure:

“ ... that the public are aware of new and changing licensed premises
and can be informed about any possible impacts and have their say.
Smilar changes are made for licence applications (see amendment
135/75) and clearing permit applications (see amendment 46/110).” *

6.4 Regulations will need to be prepared to prescribe the manner of advertisement. This
proposed amendment is a substantive amendment.

6.5 Proposed amendment 41/72 is consequential in that it seeks to amend the Bill to
provide for the amendment of s.54(3) of the Act to ensure that the CEO aso takes into
account any comments received from the public concerning works approval
applications as a result of advertisements placed pursuant to proposed new s54(2a) as
proposed to be inserted by proposed amendment 40/72.

CLAUSE 73

6.6 Clause 73 of the Bill amends s.55 of the Act.

Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002
[131-2], Minister for Housing and Works, May 12 2003, p. 7.
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Proposed amendmentsto Clause 73 of the Bill
Advertising of breaches of works approval conditions

6.7 Thereis one proposed amendment to clause 73 of the Bill on the SNP, being proposed
amendment 89/73 from Hon Christine Sharp. This proposed amendment seeks to
insert a new s.55(4) into the Act and thereby introduce a requirement for the CEO to
advertise any suspected offences relating to the breach of works approval conditions.
There are natural justice implications arising from this proposed amendment, such as
providing the alleged offender with an opportunity to rebut the allegation and put
together a defence prior to the CEO’ s suspicions being publicly advertised. If passed,
this proposed amendment will require the drafting of regulations prescribing the
method of advertisement. This proposed amendment is substantive.

6.8 In her explanatory memorandum for her proposed amendments, Hon Christine Sharp
states that this proposed amendment will “ ensure that the community will be able to
then hold the Department to account” for any action taken as a result of a proponent’s
non-compliance with works approval conditions.® Hon Christine Sharp notes that it
is envisaged that regulations will prescribe appropriate disclaimers where natural
jugtice requires providing proponents with an opportunity to respond to alleged
breaches of conditions.®® Hon Christine Sharp also suggests that regulations may also
be able to provide for minor alleged breaches of conditions to be advertised on the
DoE’ s website.*’

CLAUSE 75

6.9 Clause 75 amends s.57 of the Act, which deals with applications for licences.
Proposed amendmentsto Clause 75 of the Bill

Advertising of applications for licences

6.10 There is one proposed amendment to clause 75 of the Bill on the SNP, being
Government proposed amendment 135/75.  This proposed amendment seeks to
introduce a requirement for the CEO to advertise applications for licences for public
comment. This proposed amendment is similar to the proposed amendment with
respect to works approval applications in clause 72 (see para 6.3 above). If passed,
this proposed amendment will require regulations to be drafted to prescribe the
manner of advertisement. This proposed amendment is substantive.

% Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection

Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 4.

% Ibid.

s Ibid.
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CLAUSE 76

6.11

Clause 76 amends s.58 of the Act, which relates to the contravention of licence
conditions.

Proposed amendmentsto Clause 76 of the Bill

Advertising of contraventions of licence conditions

6.12

6.13

There is one proposed amendments to clause 76 of the Bill on the SNP, being
proposed amendment 136/76 from Hon Christine Sharp. This proposed amendment
seeks to insert a new subsection 58(5) into the Act which would require the CEO to
publicly advertise suspected offences relating to the contravention of licence
conditions. This proposed amendment raises natural justice issues with respect to the
right of alleged offenders to be heard prior to having allegations against them publicly
advertised. If passed, regulations will need to be drafted to prescribe the manner of
advertisement. This proposed amendment is substantive.

In her explanatory memorandum for her proposed amendments, Hon Christine Sharp
states that this proposed amendment will “ ensure that the community will be able to
then hold the Department to account” for any action taken as a result of a proponent’s
non-compliance with licence conditions.® Hon Christine Sharp notes that it is
envisaged that regulations will prescribe appropriate disclaimers, where natural justice
requires, providing proponents with an opportunity to respond to alleged breaches of
licence conditions.®* Hon Christine Sharp further suggests that regulations may also
be able to provide for minor aleged breaches of licence conditions to be advertised on
the DoE’s website.’

38

39

40

Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 4.

Ibid.
Ibid.
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CHAPTER 7
PART 7 OF THEBILL: “APPEALS’

CLAuUSE 100

71 Clause 100 repeals and replaces s.106 of the Act, which deals with appeals.
Proposed Amendmentsto Clause 100 of the Bill

Time limits for the determination of appeals

7.2 There is one proposed amendment to clause 100 of the Bill on the SNP, being
proposed amendment 22/100 from Hon Murray Criddle. This proposed amendment
seeks to add a new subsection (5) to the proposed new s.106 of the Act. The proposed
new subsection seeks to establish a 60 day time limit for the determination of appeals
lodged under Part VII of the Act, subject to the direction of the Minister. This
proposed amendment is substantive.

7.3 As with his proposed amendment seeking to introduce a maximum statutory
timeframe in relation to the assessment of proposals by the EPA (see para4.21 above),
Hon Murray Criddle has put forward the argument that there should be express
legislative encouragement for appeals to be dealt with as quickly asis practical:

“ The imposition of time frames will aid all parties in managing their
business and give goals to work towards.” **

National Party Amendments & Notes for the Environmental Protection Amendment Bill 2002, dated April
302003, p. 5.
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CHAPTER 8
PART 9 OF THE BILL: “CLEARING PERMITS’

Clause 110

8.1 Clause 110 proposes to insert into Part V of the Act a new Division 2, which
establishes the offence of clearing native vegetation without a permit and provides for
the exemption of a number of activities from this offence provision.

8.2 The proposed new Division 2, Part V, of the Act comprises ss.51A to 51T.
Proposed amendmentsto Clause 110 of the Bill

8.3 There are 48 proposed amendments to clause 110 of the Bill, which appear in the
following order on the SNP:

. 91/110, Hon Christine Sharp;

. 92/110, Hon Christine Sharp;

. 93/110, Hon Christine Sharp;

. 94/110, Hon Christine Sharp;

. 95/110, Hon Christine Sharp;

. 97/110, Hon Chritine Sharp;

. 98/110, Hon Christine Sharp;

° 43/110, Minister for Housing and Works;
. 99/110, Hon Christine Sharp;

. 7/110, Hon Robyn McSweeney;

° 44/110, Minister for Housing and Works;
. 137/110, Minister for Housing and Works;
. 45A/110, Minister for Housing and Works;
. 23/110, Hon Murray Criddle;
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46/110, Minister for Housing and Works;

47/110, Minister for Housing and Works;

100/110, Hon Christine Sharp;
101/110, Hon Christine Sharp;
102/110, Hon Christine Sharp;

103/110, Hon Christine Sharp;

8/110, Hon Robyn M cSweeney;

48/110, Minister for Housing and Works;

104/110, Hon Christine Sharp;
105/110, Hon Christine Sharp;
106/110, Hon Christine Sharp;
107/110, Hon Christine Sharp;
108/110, Hon Christine Sharp;
109/110, Hon Christine Sharp;
110/110, Hon Christine Sharp;
111/110, Hon Christine Sharp;
112/110, Hon Christine Sharp;

113/110, Hon Christine Sharp;

9/110, Hon Robyn M cSweeney;

114/110, Hon Christine Sharp;

49/110, Minister for Housing and Works;
10/110, Hon Robyn McSweeney;

50/110, Minister for Housing and Works;

115/110, Hon Christine Sharp;
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) 116/110, Hon Christine Sharp;

. 51/110, Minister for Housing and Works;
) 52/110, Minister for Housing and Works;
. 53/110, Minister for Housing and Works;
. 54/110, Minister for Housing and Works;
. 55/110, Minister for Housing and Works;
. 56/110, Minister for Housing and Works;
. 57/110, Minister for Housing and Works;
. 117/110, Hon Christine Sharp; and

. 58/110, Minister for Housing and Works.

Removal of ambiguity over small-scale land clearing

84 Proposed amendments 92/110 and 93/110 of Hon Christine Sharp seek to rephrase the

definition of

clearing into simpler wording by the deletion of the words “some or all

of the” before the words “ native vegetation in an area’ in the definition of “clearing”
in proposed new s.51A. If these proposed amendments are passed, the definition of
clearing in proposed new s.51A would appear as follows (with the deleted words
struck through):

clearing” means —
@
(b)
(©
(d)

act or
(€)
(f)
(9)

the killing or destruction of;

the removal of;

the severing or ringbarking of trunks or stems of; or
the doing of any other substantial damage to,

some-or—al-of-the native vegetation in an area, and includes the draining or
flooding of land, the burning of vegetation, the grazing of stock, or any other

activity, that causes —

the killing or destruction of;

the severing of trunks or stems of; or
any other substantial damage to,

some-or-at-of thenative vegetation in an area;

8.5 In her explanatory memorandum for her proposed amendments, Hon Christine Sharp
states that the aim of this proposed amendment is to remove any ambiguity that may
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8.6

arise in the courts as to whether small-scale or incrementa clearing amounts to the
clearing of “some native vegetation” for the purposes of the Act. She notes:

“Some legal opinions on the phrase “some or all of the native
vegetation in an area’ suggest that a court may only find that
‘clearing’ has taken place when, say, a minimum of 10 or 20% of the
native vegetation in an area has been destroyed. Such an
interpretation would allow for incremental clearing without
environmental approval, and is contrary to the stated objects of the
new clearing provisionsin the Bill.

In other words, it is submitted that the reference to “ some” vegetation
in“an area” re-enshrines the problem we have with the 1 ha rule in
the Soil and Land Conservation Regulations — if you clear 0.7 ha one
week, and then 0.7ha the next week, is that one lot of clearing or two?
The issue comes down to “ intent” , placing the onus on the Crown to
prove beyond reasonable doubt, which is a sdgnificant and
unnecessary hurdle.” 2

Accordingly, Hon Christine Sharp seeks to ensure that the clearing of vegetation on
any scale, either “ one specimen or 100 specimens’ , is equally subject to the Act.”

Declaration of an environmentally sensitive area

8.7 Proposed amendment 97/110 of Hon Christine Sharp is a substantive amendment that
seeks to amend proposed new s.51B by expanding the matters upon which the
Miniser may make declarations with respect to from the existing proposed
“environmentally sensitive areas’ to aso an “ecologically significant community” or
“ecologically significant flora’. If proposed amendment 97/110 is passed, proposed
new s.51B would appear as follows (with the amendment underlined):

51B. Declaration of environmentally sensitive areas
Q) The Minister may, by notice, declare —

@ an area of the State specified in the notice; or

(b) an area of the State of a class specified in the notice,

to be an environmentally sensitive area for the purposes of this Division.

(© an ecologica community specified in the notice; or

(d) an ecological community of aclass specified in the notice,

to be an ecologically significant community for the purposes of Schedule 5; or
(e flora specified in the notice; or

() flora of a class specified in the notice,

42 Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, pp. 4-5.

4 Ibid, p. 5.
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to be ecologically significant florafor the purposes of Schedule 5.

2 A notice under this section is subsidiary legidation for the purposes of the

Interpretation Act 1984.

3 Subsections (1), (2), (3), (5), (6) and (8)(a) of section 42 of the Interpretation

Act 1984 apply to a notice under this section asif it were regulations within

the meaning of that section.

(@) Before anatice is published under this section the Minister shall —

@ seek comments on it from the Authority and from any public authority
or person which or who has, in the opinion of the Minister, an interest
in its subject matter; and

(b) take into account any comments received from the Authority or such a
public authority or person.

8.8 In her explanatory memorandum for her proposed amendments, Hon Christine Sharp
states that these proposed amendments to proposed s.51B are designed to “dovetail”
the Bill with proposed biodiversity conservation legisiation.”

8.9 Hon Christine Sharp expanded upon what the terms “ecologicaly significant
communities” and “ecologically significant flora® meant in her explanatory
memorandum as follows:

“So what is ‘ecologically significant communities intended to
encompass? It should be noted that only an ‘ecological community’
can be the subject of such a declaration — not just some random
assemblage of organisms. Ecological communities can be made the
subject of a declaration under the proposed section 51B if they are
not (yet) threatened on a state wide basis, but, say;,

- The postponing of protection of a particular ecological
community until it is “threatened” may delay important
management responses to halt an extinction process.

- Ecological communities that have been isolated (by human
activity or otherwise) from other similar ecological
communities;

- That are at the limit of the natural ecological range for such
ecological communities; or

- Provide habitat for listed biota.

Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 6.
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8.10

‘Ecologically significant flora’ is an analogous concept to the above.
Flora could be made the subject of a declaration under section 51B if
it was not (yet) rare on a state wide basis, but, say:

- has been isolated (by human activity or otherwise) from other
populations of that species;

isat the limit of its natural ecological range; or
- provides habitat for listed biota.” *

Proposed amendment 94/110 of Hon Christine Sharp seeks to amend proposed new
sb5lA as a consequentiad administrative amendment arising from proposed
amendment 97/110 to proposed new s.51B.

Advertising alleged instances of unauthorised clearing of native vegetation

8.11

Proposed amendment 98/110 of Hon Christine Sharp is a substantive amendment that
seeks to amend proposed new s.51C to require the CEO to advertise instances of
suspected unauthorised clearing of native vegetation. If this proposed amendment is
passed, regulations will need to be drafted to prescribe the method of advertisement.
This proposed amendment raises issues of natural justice in relation to the publicising
of the identities of persons merely suspected of having committed an offence. If
proposed amendment 98/110 is passed, proposed new s.51C will read as follows (with
the inserted amendment underlined):

51C.

Unauthorised clearing of native vegetation
Q) A Person who causes or allows clearing commits an offence unless the
clearing -
@ is done in accordance with a clearing permit;
(b) isof akind set out in Schedule 6; or
(c) isof akind prescribed for the purposes of this section and is not done
in an environmentally sensitive area.

2 If the CEO is of the opinion that an offence has been committed under
subsection (1), the CEO must advertise that alleged offence in the prescribed
manner.

8.12

In her explanatory memorandum of her proposed amendments, Hon Christine Sharp
states that this proposed amendment will “ ensure that the community will be able to
then hold the Department to account” for any action taken as a result of unauthorised

45
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clearing.®® Hon Christine Sharp notes that it is envisaged that regulations will
prescribe appropriate disclaimers where naturd justice requires providing alleged
offenders with an opportunity to respond to alleged instances of unauthorised
clearing.” Hon Christine Sharp also suggests that regulations may also be able to
provide for minor alleged breaches to be advertised on the DoE’ s website.®

Removal of redundant definition

8.13

Proposed Government amendment 43/110 is a simple administrative amendment
which removes the definition of “commencement day” from proposed s.51D, as that
termis not used in the section.

Area clearing permits

8.14

8.15

8.16

Proposed amendment 99/110 of Hon Christine Sharp seeks to replace the first two
subsections of proposed new s51E. Proposed new sS51E as it stands relates to
applications for clearing permits for either:

a) the clearing of a particular area specified in the application; or

b) the clearing of different areas from time to time for a particular purpose
specified in the application.

The primary effect of the proposed amendment 99/110 is to seek to restrict the
application of proposed new s.51E to applications for clearing permits relating to a
particular specified area only. When read in conjunction with proposed amendment
104/110 below, the proposed amendments split the existing proposed s.51E into two
new sections, being s.51E and s.51EA, the former dealing with “area permits’ and the
latter with “ purpose permits’.

The proposed amendment makes no substantive amendment to proposed s.51E other
than to remove references to purpose permits, and so is dependent and consequential
upon proposed amendment 104/110 below. Proposed amendments 91/110 and
proposed amendments 100/110 to 103/110 below dso relate to this proposed
amendment. Proposed amendments 100/110 to 103/110 also seek to effectively limit
the application of proposed s.51E to area permits.*

46
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8.17

8.18

Proposed amendment 91/110 of Hon Christine Sharp to proposed new s.51A is of a
minor administrative nature and is consequential to later proposed amendment 99/110
to proposed new s.51E.

Proposed amendments 100/110, 101/110, 102/110 and 103/110 of Hon Christine
Sharp are consequential amendments to give full effect to proposed amendment
99/110 above. These proposed amendments amend subsections (5) to (8) of proposed
new s.51E.

Provision of documentation in support of a clearing permit application

8.19

Proposed amendment 7/110 of Hon Robyn McSweeney seeks to amend proposed new
s.51E by limiting the requirement for an applicant for aland clearing permit to provide
supporting management plans, maps and other documents and information unless such
documentation is reasonably required by the CEO. This proposed amendment
conflicts with proposed amendment 99/110 above in that they both seek to amend
subsection (1) of proposed new s.51E. This proposed amendment is substantive.

Applications for clearing permits from prospective owners of land

8.20

8.21

Proposed Government amendments 137/110 and 45A/110 together seek to amend
paragraph (a) in proposed new s.51E(2) to provide that prospective owners of land
may apply for a clearing permit if they can satisfy the CEO that they are likely to
become the owner of the land on which the clearing is proposed to be done.
According to the Government, this proposed amendment seeks to recognise the
realities of farming and the fact that a prospective purchaser of land may wish to
ascertain whether or not they will be permitted to clear the land they wish to purchase
before finalising that purchase. If the CEO approves of the proposed clearing, the
CEO will issue a binding undertaking that the permit will be issued (subject to any
specified conditions to be imposed on the permit) when the ownership of the land is
transferred.®® Proposed amendment 137/110 is consequential on the passing of the
substantive amendment 45A/110. These proposed amendments are related to
proposed Government amendment 48/110 bel ow.

Proposed Government amendment 48/110 is consequential and is required to give full
effect to the Government’s proposed amendment 45A/110 above. This proposed
amendment seeks to insert subsections (9) to (12) into proposed new s.51E so as to
enable the CEO to provide undertakings to prospective owners of land that those
persons will be granted a permit to clear the land upon their becoming the owner of
the land. The Government’'s explanatory memorandum advises, in relation to
proposed amendment 48/110, that:

50
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8.22

“ The proposed new subsections relate to the issuing of an undertaking. (9)
empowers the CEO to issue the undertaking, (10) lists the conditions under
which the permit is to beissued, (11) ensures that the issuing of undertakings
is treated like that of permits, and (12) ensures that there are the same
appeal rights.” >

Proposed Government amendment 56/110 is consequential to proposed amendment
48/110 in that it seeks to include a reference within proposed new s.51Q to the
requirement for the CEO to keep a record of undertakings made to prospective
purchasers of land as to the granting of a clearing permit in accordance with proposed
new s.51E as amended by proposed amendment 48/110.

Time limits for assessing clearing permit applications

8.23

Proposed amendment 23/110 of Hon Murray Criddle seeks to insert a paragraph (c)
into proposed new s.51E(4) which will impose a 90 day time limit, unless another
period is otherwise agreed to between the applicant for a clearing permit and the CEO,
for the CEO to give an indication to the proponent as to the CEO’ s intended decision
on the application. As indicated by Hon Murray Criddl€' s proposed amendment 16/9
(see para 4.21 above), he is concerned at the lack of statutory time limits imposed by
the Bill on the assessment by the EPA of various proposals. The 90 day period is
consistent with the current land clearing application regime under the Soil and Land
Conservation Act 1945. Although this proposed amendment is a substantive stand
alone amendment, it should be considered in light of proposed amendment 16/9 which
seeks to establish a maximum time limit for the conclusion of the assessment of
proposals referred to the EPA within 120 days.

Advertising of applications for clearing permits

8.24

Proposed Government amendments 46/110 and 47/110 seek to amend subsections (4)
and (5) of proposed new s51E so as to require the CEO to publicly advertise
applications for clearing permits inviting public comment on those applications. The
CEO shall be required to take into account any comments received when determining
each application. In its explanatory memorandum in relation to these proposed
amendments, the Government advised the Committee that:

“One of the criticisms of the existing clearing approvals process
under the Soil and Land Conservation Act is its lack of transparency.
It has always been intended that clearing permit applications would
be publicly advertised. This was discussed when the legidation was
drafted by all parties involved, including representatives from the
Department of Agriculture.
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8.25

Advertising of a clearing application ensures that neighbours and other are
aware of proposals to clear and can be informed about any possible impacts
and provide information relevant to the assessment of the application. This
transparency is an important part of the Government’s commitments to the
principle of the * Community Right to Know’.” %

Proposed amendment 46/110 will require the drafting of regulations to prescribe the
means of advertising clearing permit applications for public comment. Proposed
amendment 46/110 is substantive, whilst proposed amendment 47/110 is
consequentia on the passing of 46/110 and is required to give appropriate effect to
that proposed amendment.

Refusal to grant a clearing permit to be treated as a compul sory acquisition of land

8.26

Proposed amendment 8/110 of Hon Robyn McSweeney seeks to insert a subsection
(9) into proposed new s51E. The first line of this proposed amendment needs to be
redrafted for clarity. The effect of this proposed amendment, which is substantive, will
be to provide applicants for land clearing permits who have had their application
refused with access to those compensation provisions of the Land Administration Act
1997 relating to the resumption of privately-held land by the State. The land that is
the subject of the refused application would then be taken by the State as a nature
reserve under the Conservation and Land Management Act 1984.

Purpose clearing permits

8.27

8.28

Proposed amendments 104/110 to 112/110 of Hon Christine Sharp relate to “purpose
permits’ arising from the insertion of a proposed new s.51EA into the Bill. Proposed
amendment 104/110 is substantive, whilst the other eight proposed amendments are
consequential. All of these proposed amendments are closely related to proposed
amendment 99/110 of Hon Christine Sharp (see para 8.14) in that, together, they
separate the existing subparagraphs (i) and (ii) of s.51E(1)(b) into different sectionsin
the Bill. Proposed amendment 104/110 establishes the proposed new s.51EA as a
provision dealing entirely with applications for clearing permits for a particular
purpose (that is, the current s.51E(1)(b) (ii) of the Bill).

The proposed new s.51EA as inserted by proposed amendment 104/110 would appear
asfollowsin the Act, if passed:

51EA.

Applicationsfor clearing permitsfor a particular purpose

D An application for aclearing permit for a particular purpose or particular
purposes, and relating to different areas, which isreferred to in this Division
asa‘ purpose permit”, shal —
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2

3

(4)

()

(6)
()

€) be made in the form and in the manner approved by the CEO;

(b) specify the particular purpose or particular purposes for which the
permit is sought;

(©) be accompanied by the fee prescribed by or determined under the
regulations;

(d) be accompanied by an appropriately detailed vegetation management
plan;

(e be accompanied by appropriately detailed strategies and procedures
designed to identify and protect —

(1) areas of conservation or scenic value,
(i) florathe subject of a declaration under section 51B; or
(iii) ecological communities the subject of a declaration under
section 51B; and
()] be supported by any other documents and information required by

the CEO and include a summary of that supporting documentation
and information.

An application for a purpose permit, or the transfer of a purpose permit, can

only be made by the person by or on whose behalf the clearing is proposed to

be done.

If an application made under subsection (1) does not comply with

subsections (1) and (2), the CEO shall decline to deal with the application and

advise the applicant accordingly.

If the application complies with subsections (1) and (2), the CEO shall —

@ advise the applicant that the application has been received;

(b) invite any public authority or person which or who has, in the opinion
of the CEO, adirect interest in the subject matter of the application, to
comment on it within 28 days or such period as the CEO specifies,
and

(© advertise the application in the prescribed manner, inviting any person
who wishes to comment on it to do so within the prescribed period.

The CEO shall, after having taken into account any comments received within

the specified period from any public authority or person from which or whom

comments were invited under subsection (4)(b) or (4)(c), and subject to
sections 510 and 51P —

@ grant a purpose permit subject to such of the conditions referred to in
section 51H as the CEO specifiesin the permit; or
(b) refuse to grant a purpose permit

The CEO is to give the applicant written notice of the refusal to grant a

purpose permit.

A purpose permit isto —

@ specify the particular purpose or particular purposes for which the
permit is sought.

\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc 53




Legislation Committee NINETEENTH REPORT

(b specify the period for which the permit is to operate;

(© specify the total area of land within which clearing the subject of the
permit is alowable;

(d) specify the maximum amount of native vegetation that may be cleared
under the permit;

(e describe the principles and criteria that are to be applied in relation to
the clearing; and

()] describe the strategies and procedures that are to be followed in
relation to the clearing including the application of the principle of
waste minimisation where appropriate.

8.29

8.30

In her explanatory memorandum, Hon Christine Sharp notes that proposed new
S.51EA was designed to address concerns about the possible breadth and abuse of
purpose permits. She advised the Committee that:

“The current provisions of the Bill fail to discriminate between area
and purpose permits, although the latter are likely to be broader in
scale and scope. Effectively without this amendment the Bill provides
a loophole for government instrumentalities to avoid effective
supervision of their clearing activities. Instrumentalities such as Shire
Councils, Main Roads WA and Western Power can be notoriously
cavalier towards remnant vegetation. The amendment establishes a
mor e thorough permit system for purpose permits, commensurate with
their scope and scale.” >

Proposed amendment 95/110 of Hon Christine Sharp is a consequential amendment
arising from the insertion of proposed new s51EA into the Act by proposed
amendment 104/110. NOTE: this proposed amendment contains a typographical
error inthe SNP whereit is expressed as“51E(1)” instead of “51EA(1)”.>

Duration of a purpose clearing permit

8.31

Proposed amendment 113/110 of Hon Christine Sharp seeks to amend proposed new
s.51G by reducing the standard maximum duration of a purpose clearing permit (that
is the period that applies when no other period has been specified in the permit) from
fiveyearsto oneyear. Thisisa substantive amendment.
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Permit conditions relating to the control or abatement of environmental harm

8.32

Proposed amendment 9/110 of Hon Robyn McSweeney seeks to amend proposed new
s.511 by ensuring that those conditions imposed on a clearing permit relating to the
permit-holder’s requirement to take specified measures for the purpose of controlling
or abating environmental harm may only be either of a general nature or in accordance
with specified criteria agreed between the permit-holder and the CEO. This is a
substantive amendment.

Advertising contraventions of clearing permit conditions

8.33

8.34

Proposed amendment 114/110 of Hon Christine Sharp seeks to insert a subsection (3)
into proposed new s.51J. The effect of the proposed amendment is to require the CEO
to publicly advertise suspected contraventions of clearing permit conditions. This
proposed amendment will require regulations specifying the manner of advertisement.
This proposed amendment raises issues of natural justice arising from the publication
of details of a suspected offence without giving the suspected offender an opportunity
to disprove the allegation. This proposed amendment is substantive.

In her explanatory memorandum in relation to her proposed amendments, Hon
Chrigtine Sharp states that this proposed amendment will “ ensure that the community
will be able to then hold the Department to account” for any action taken as a result
of the breaching of the conditions of a clearing permit.>> Hon Christine Sharp notes
that it is envisaged that regulations will prescribe appropriate disclaimers where
natural justice requires providing permit-holders with an opportunity to respond to
alleged breaches of the conditions of a clearing permit.*® Hon Christine Sharp aso
suggests that regulations may also be able to provide for minor alleged breaches to be
advertised on the DoE’s website.”’

Transfers of ownership of land and associated clearing permits

8.35

Proposed Government amendment 49/110 seeks to amend proposed new s.51L make
it aground for the revocation or suspension of a clearing permit by the CEO where the
CEOQO is sdtisfied that atransferee of a clearing permit is unwilling or unable to comply
with the conditions attached to the permit. This proposed amendment is closely
related, although not consequential, on proposed amendment 50/110 below (see para
8.36) which seeks to replace proposed new s.51N. This proposed amendment is
substantive.
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8.36

8.37

8.38

8.39

8.40

841

8.42

Proposed Government amendment 50/110 seeks to delete, and substitute with a new
section, proposed new s.51N. The purpose of the proposed amendment is to simplify
the process for the transfer of a clearing permit, and to provide that only those permits
relating to a specified area (as opposed to permits for a particular purpose) will be
allowed to be transferred with the land upon notice being given to the CEO. The CEO
is also unable to refuse the transfer of the permit, so long as the notice requirement is
complied with, although the CEO may (if proposed Government amendment 49/110
above is passed) revoke or suspend the clearing permit if the CEO is satisfied that the
transferee is unwilling or unable to comply with the conditions attached to the permit
pursuant to proposed new s.51L. This proposed amendment is substantive. Proposed
amendment 44/110 is consequential to this amendment.

Proposed Government amendment 44/110 is a consequentia amendment which seeks
to remove a reference to the procedure for applying for the transfer of a clearing
permit from proposed new s.51E, which otherwise deals solely with applications for
clearing permits. If proposed amendment 50/110 is passed, the transfer of a clearing
permit would become automatic upon notification of a change of ownership of the
subject land.

Proposed Government amendment 51/110 is consequential to proposed amendment
50/110 above in that it deletes a reference to an “application for the transfer of a
clearing permit” from proposed new s.510.

Proposed Government amendment 53/110 is consequential to proposed amendment
50/110 in that it deletes a reference to an “application for the transfer of a clearing
permit” from proposed new s.51P.

Proposed Government amendments 54/110 and 55/110 are consequential to proposed
amendment 50/110 in that they delete references to the CEO transferring, or refusing
to transfer a clearing permit, from proposed new s.51P.

Proposed Government amendment 57/110 is consequential to proposed amendment
50/110 in that it seeks to amend proposed new s.51Q by deleting reference to the CEO
recording “transfers of clearing permits’ and replacing that reference with a
requirement for the CEO to record notifications of change of ownership of land
affected by a clearing permit in accordance with proposed new s.51N as amended by
proposed amendment 50/110.

Proposed amendments 115/110 and 116/110 of Hon Christine Sharp seek to amend
proposed new s.51N and are consequentia to proposed amendment 104/110 above
inserting proposed new s.51EA (see para 8.27 above). In the event that proposed
Government amendment 50/110 is passed, proposed new s.51N will not contain any
reference to “purpose permits’ for clearing and so these two proposed amendments
will not be required.
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Extension of period in which representations may be made to the CEO following certain
decisions

8.43

Proposed amendment 10/110 of Hon Robyn McSweeney seeks to amend paragraph
(c) of proposed new s.51M(3) so as to extend the period in which a permit-holder may
make representations to the CEO following receipt of a notice of amendment or
surrender of a clearing permit from 21 days to 28 days. This proposed amendment is
substantive.

Matters that the CEO may have regard to when making decisions relating to clearing permits

8.44

Proposed Government amendment 52/110 is a substantive amendment that seeks to
amend subsection (4) of proposed new s.510 so as to both significantly expand upon
the matters to which the CEO may have regard when making decisions relating to
clearing permits, and to limit any obligation on the CEO to undertake an extensive
examination of all possibly relevant planning instruments. If passed, the CEO would
be entitled to base a decision on a clearing matter upon any “matter that the CEO
considers relevant”. The Government’s explanatory memorandum in reation to this
proposed amendment states:

“ As currently worded, proposed section 510 makes it clear that the
CEO is to have regard to the clearing principles and to relevant
planning instruments. It is perhaps not clear that the CEO may have
regard to other matters. In addition, as there is a vast array of
planning instruments, it is unreasonable to expect the CEO to know of
the existence of them all. The means by which he would come to know
of them would be from invited comments from the relevant local
authority under proposed section 51E(4)(b). This amendment
addresses both these problems.” *®

Applications for an injunction against land clearing

8.45

Proposed amendment 117/110 of Hon Chrigtine Sharp is a substantive amendment
that seeks to amend subsection (3) of proposed new s.51S so as to allow “any person”
to apply for a clearing injunction, and not just the CEO as the Bill currently provides.
This proposed amendment may have administrative and financial implications for the
DoE as a result of possibly becoming involved, both as a party and indirectly, in a
greater number of legal proceedings. In her explanatory memorandum, Hon Christine
Sharp states:

“It is essential that the [Environmental Protection] Act provide for
any person to have the right to apply for an injunction to restrain acts
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that will or may result in unlawful clearing. The prospect of
community enforcement should be no more concerning to industry
groups than the prospect of enforcement by the CEO: community
groups must reach the same standards of proof and are subject to the
same court processes for filtering out groundless claims as other
litigants.” >

Governor empowered to make interim regulations

8.46

8.47

Proposed Government amendment 58/110 is a substantive amendment that seeks to
amend proposed new s.51T by providing for transitional provisions whereby, despite
the provisions of proposed new s.51B, the Governor may make regulations declaring
environmentally sensitive areas for a period of up to three months after the
commencement of s.110 of the Bill. Any such regulations made will expire nine
months after s.110 of the Bill comes into operation.

This proposed amendment is designed to protect environmentally sensitive areas from
certain  small-scale, otherwise permissible, land clearing activities during the
transitional period after the commencement of the provisions of Part 9 of the Bill. The
Government’s explanatory memorandum for its proposed amendments advised the
Committee of the following reasons for this proposed amendment:

“Under clause 2(3) as inserted in the other place, Part 9 of the Act,
with the requirements for clearing permits, comes into effect on the
day regulations are tabled in the Parliament. These regulations
provide exemptions from the requirement for a clearing permit for
making access tracks, clearing fire breaks and so on. However, the
exemptions contained in the regulations do not apply in
‘environmentally sensitive areas’ — see proposed section 51C, clause
110 of the Bill. Environmentally sensitive areas can be declared by
the Minister under proposed section 51B (see clause 110 of the Bill).
The provisons for declaring an area to be an environmentally
sensitive area can only be initiated when Part 9 comes into effect, and
they require public consultation. This means there would be a period
of some weeks, or even months, when people could clear tracks and
fircbreaks in an area that would later be declared to be an
environmentally sensitive area (in which the regulation exemptions do
not apply). The intent of the Act in protecting such areas could thus
be circumvented.

Thisisatransitional provision. The same regulations that provide the
exemptions can list prospective environmentally sensitive areas, and
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these are provided with interim protection while they are assessed
and the affected land owners consulted.”

CLAUSE 112

848 Clause 112 of the Bill proposes to insert a new s.101A into the Act to provide
mechanisms of appeal for permit holders against various administrative decisions
relating to clearing permits.

Proposed Amendmentsto Clause 112 of the Bill

8.49  There are fourteen proposed amendments to clause 112 of the Bill, which appear in
the following order on the SNP:

. 118/112, Hon Christine Sharp;

. 119/112, Hon Christine Sharp;

. 120/112, Hon Christine Sharp;

. 121/112, Hon Christine Sharp;

° 59/112, Minister for Housing and Works;
. 60/112, Minister for Housing and Works;
. 122/112, Hon Christine Sharp;

. 123/112, Hon Christine Sharp;

. 11/112, Hon Robyn M cSweeney;

. 12/112, Hon Robyn McSweeney;

. 124/112, Hon Christine Sharp;

. 125/112, Hon Christine Sharp;

. 61/112, Minister for Housing and Works; and
. 24/112, Hon Murray Criddle.

Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002
[131-2], Minister for Housing and Works, May 12 2003, p. 14.
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Conseguential amendments to proposed amendment 104/110

8.50

851

Proposed amendments 118/112 to 121/112 of Hon Christine Sharp are al
consequential to proposed amendment 104/110 above that proposes the insertion of a
new S.51EA into the Act (see para 8.27). Proposed amendments 122/112 and 123/112
of Hon Christine Sharp seek to amend proposed new s.101A and are aso both
consequential to proposed amendment 104/110.

Proposed amendments 124/112 and 125/112 of Hon Christine Sharp seek to amend
subsection (4) of proposed new s.101A and are both consequential to proposed
amendment 104/110.

Conseguential amendments to proposed amendment 50/110

8.52

Proposed Government amendments 59/112 and 60/112 are consequential to proposed
amendment 50/110 above (see para 8.36) in that they seek to delete references to
decisions relating to the transfer of a clearing permit from proposed new s.101A.

Period for lodging appealsin relation to decisions affecting clearing permits

8.53

Proposed amendments 11/112 and 12/112 of Hon Robyn McSweeney seek to amend
subsections (1) and (2) of proposed new s.101A to provide for the period for
lodgement of appeds by clearing permit holders against various administrative
decisions affecting their permits to be increased from 21 days to 28 days. Both of
these proposed amendments are substantive.

Abolition of “ second” appealsin relation to undertakings for the issue of a clearing permit

8.54

Proposed Government amendment 61/112 seeks to insert an additional subsection in
proposed new s.101A. This proposed amendment is consequential to proposed
amendment 48/110 above (see para 8.21) in that it limits the application of the appeal
provisionsin the case of undertakings made to prospective purchasers of land pursuant
to proposed new s51E as amended by proposed amendment 48/110. The
Government’'s explanatory memorandum in relation to its proposed amendments
advises the following concerning this proposed amendment:

“This new provison ensures that, since there are already
comprehensive appeal rights against the issue and provisions of an
undertaking to issue a clearing permit, there is no second appeal
when the permit isissued.” &
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Time limit for resolution of appeals relating to clearing permits

8.55 Proposed amendment 24/112 of Hon Murray Criddle seeks to insert an additional
subsection into proposed new s.101A which would impose a 60 day maximum time
limit for the resolution of appeals against administrative decisions relating to clearing
permits unless an aternative timeframe is specified by the Minister. This proposed
amendment is substantive, and is consistent with proposed amendment 22/100 of Hon
Murray Criddle (see para 7.2 above) in relation to 60 day time limits for the
determination of other types of appeals.

CLAUSE 116
8.56 Clause 116 of the Bill proposes the insertion of new Schedules 5 and 6 into the Act.

8.57 Schedule 5 sets out the principles for clearing native vegetation to which the CEO is
to have regard when making decisions relating to clearing permits pursuant to
proposed new s.510.

8.58 Schedule 6 lists those land clearing activities which are exempted from the
requirement to obtain aclearing permit.

Proposed Amendmentsto Clause 116 of the Bill

859  There are fifteen proposed amendments to clause 116 of the Bill, which appear in the
following order on the SNP:

. 62/116, Minister for Housing and Works;
. 63/116, Minister for Housing and Works;
. 126/116, Hon Christine Sharp;

. 127/116, Hon Christine Sharp;

. 64/116, Minister for Housing and Works;
. 138/116, Hon Christine Sharp;

. 129/116, Hon Christine Sharp;

. 129A/116, Hon Christine Sharp;

o 139/116, Hon Christine Sharp;

. 129C/116, Hon Chrigtine Sharp;

. 65/116, Minister for Housing and Works;
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. 66/116, Minister for Housing and Works;

o 67/116, Minister for Housing and Works;

. 68/116, Minister for Housing and Works; and

J 69/116, Minister for Housing and Works.
Biodiversity

8.60

Proposed Government amendments 62/116 and 63/116 seek to amend item 1(a) of
proposed new Schedule 5 so as to replace a reference to “diversity of plant species’
with a much broader reference to “biologica diversity”. These proposed amendments
are interdependent, and together congtitute a substantive amendment. The Government
notesin its explanatory memorandum in relation to its proposed amendments that:

“This amendment relates to proposed Schedule 5, which contains
principles that the CEO must have regard to, so far as they are
relevant, in considering matters relating to clearing permits (see
proposed section 510, clause 110 of the Bill). Proposed clause (1)(a)
of Schedule 5 establishes the principle that vegetation should not be
cleared if it congtitutes a “ high level of diversity of plant species’.
Thisis not broad enough to cover the range of diversity that will need
to be considered in relation to clearing, such as a diversity of fauna.
This change amends the clause so that it refers to a “ high level of

s n 62

biological diversity” .

Ecologically significant communities or flora

8.61

Proposed amendment 126/116 of Hon Christine Sharp seeks to amend item 1(c) of
proposed new Schedule 5 to replace the reference to “rare” flora with a reference to
“ecologicaly significant” flora. Proposed amendment 127/116 of Hon Christine
Sharp seeks to amend item 1(d) of proposed new Schedule 5 to replace the reference
to a “threatened” ecologica community with a reference to an “ecologically
significant” ecological community. These proposed amendments are substantive, and
areinter-related with proposed amendment 97/110 above (see para 8.7).

Impact of clearing on nearby conservation areas

8.62

Proposed Government amendment 64/116 is a substantive amendment that seeks to
amend item 1(h) of proposed new Schedule 5 in order to limit the reference to impacts
on the environmental values of “any conservation area’ to only those conservation
areas which are “adjacent or nearby” to the area being cleared of vegetation. The

62
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Government’s explanatory memorandum for its proposed amendments notes the
following with respect to proposed amendment 64/116:

“This amendment relates to proposed Schedule 5, which contains
principles that the CEO must have regard to, so far as they are
relevant, in considering matters relating to clearing permits (see
proposed section 510, clause 110 of the Bill). Principle (h) relates to
clearing that may impact on a conservation area. The present
wording does not make it clear that this is intended to refer to
possible impacts on any conservation area adjacent or near to the
clearing in question. The addition of these words clarifies the
intent.” &

Definition of “ conservation area”

8.63

Proposed amendment 138/116 of Hon Christine Sharp is a substantive amendment
that seeks to significantly expand the definition of “conservation area’ within
proposed new Schedule 5. Hon Christine Sharp advised the Committee that the
intention of this proposed amendment was to expand the definition of “conservation
area’ to include any future categories of conservation-related reserve and areas that
are currently managed or protected for conservation purposes, but which are not yet
vested as such.®

Conseguential amendments to proposed amendment 97/110

8.64

8.65

8.66

Proposed amendments 129/116, 129A/116, 139/116 and 129C/116 of Hon Christine
Sharp are all consequential amendments dependent upon the passing of proposed
amendment 97/110 (see para 8.7 above) and related proposed amendments.

Proposed amendment 129/116 of Hon Christine Sharp is a consequential amendment
in that it seeks to amend a reference to a “threatened ecological community” in the
definition section of proposed new Schedule 5 so that it reads as an “ecologicaly
significant community” in accordance with proposed amendment 127/116 above (see
para8.61). It should be noted that proposed amendments 127/116 and 129/116 do not
exactly correspond as the first establishes a reference to an “ecologicaly significant
ecological community”, whilst the second establishes a definition for an “ecologically
significant community”.

Proposed amendments 129A/116 and 139/116 of Hon Christine Sharp are
conseguential amendments that seek to expand the definition of “ecologicaly

Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002
[131-2], Minister for Housing and Works, May 12 2003, p. 16.

Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 9.
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8.67

significant community” (a term established by proposed amendments 127/116 and
129/116) to dso include declarations of environmentally sensitive areas under
proposed new s.51B(1)(b).

Proposed amendment 129C/116 of Hon Christine Sharp is consegquentia in that it
seeks to insert a new definition within proposed new Schedule 5 for the term
“ecologicaly significant flora’. The term “ecologically significant flora’ is sought to
be established by proposed amendment 126/116 above (see para 8.61). The definition
includes a reference to, and definition of, rare flora (which is currently defined earlier
in Schedule 5, but that earlier definition may be deleted if this proposed amendment is
passed), and a reference to proposed s.51B(1)(c) which is sought to be inserted into
the existing proposed s.51B by proposed amendment 97/110 above (see para 8.7).

Definitions of “ watercourse” and “ wetland”

8.68

8.69

Proposed Government amendments 65/116 and 66/116 are related substantive
amendments that seek to split the current combined definition for “watercourse” and
“wetland” in Schedule 5 into two separate definitions. It is proposed that the
definition for “watercourse” remains tied to the definition of that term in the Rightsin
Water and Irrigation Act 1914. The definition for “wetland”, however, is proposed to
no longer be tied to the Rights in Water and Irrigation Act 1914, but is instead to be
given its own substantive definition for Schedule 5.

The definitions of “wetland” and “watercourse” in the Rights in Water and Irrigation
Act 1914 are asfollows:

“ “vetland” means a natural collection of water, whether permanent
or temporary, on the surface of any land and includes —

(a) any lake, lagoon, swamp or marsh; and

(b) a natural collection of water that has been artificially
altered,

but does not include a watercourse.” ®
“3. Meaning of “vatercourse®
(1) Inthis Act, unless the contrary intention appears —

“atercourse”means —

(a) any river, creek, stream or brook in which water flows;

65

Section 2, Rightsin Water and Irrigation Act 1914.
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(b) any collection of water (including a reservoir) into,
through or out of which any thing coming within paragraph
(a) flows;

(c) any place where water flows that is prescribed by local
by-laws to be a watercourse,

and includes the bed and banks of any thing referred to in paragraph
(a), (b) or (c).

(2) For the purposes of the definition in subsection (1) —

(a) a flow or collection of water comes within that definition
even though it is only intermittent or occasional;

(b) a river, creek, stream or brook includes a conduit that
wholly or partially diverts it from its natural course and
forms part of theriver, creek, stream or brook; and

(c) it is immaterial that a river, creek, stream or brook or a
natural collection of water may have been artificially
improved or altered.” ®

8.70 The proposed new definition for “wetland” in the Act appears in proposed new
Schedule 5 as follows:

““wetland” means an area of seasonally, intermittently or
permanently waterlogged or inundated land, whether natural or
otherwise, and includes a lake, swamp, marsh, spring, dampland,
impoundment, tidal flat or estuary.”

8.71 Initsexplanatory memorandum in relation to its proposed amendments to the Bill, the
Government advised the following in relation to these two proposed amendments:

“ These amendments relate to the definition of ‘wetland’ in proposed
Schedule 5, which contains principles that the CEO must have regard
to, so far as they are relevant, in considering matters relating to
clearing permits (see proposed section 510, clause 110 of the Bill).
Principle 1(f) provides that vegetation should not be cleared if it is
growing in, or in association with, an environment associated with a
watercourse or wetland. The amendments change the definition of
wetland from the one in the Rights in Water and Irrigation Act 1914
to a broader definition. The amended definition is based on that

66 Section 3, Rightsin Water and Irrigation Act 1914.
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adopted by the 1977 Wetland Advisory Committee, amended dightly
to delete the word ‘bog’ and to include, springs, damplands and
impoundments. This will ensure that the definition uses up-to-date
terminology and covers all water bodies that may be impacted by
clearing.” %

Transitional provisions relating to land clearing permitsissued under the Soil and Land
Conservation Act 1945

8.72

8.73

Proposed Government amendment 67/116 is a substantive amendment which seeks to
delete item 10 from proposed new Schedule 6. The effect of the proposed amendment
will beto remove from the list of land clearing activities for which a clearing permit is
not required, clearing undertaken pursuant to the Soil and Land Conservation Act
1945 and the Soil and Land Conservation Regulations 1992 that is not subject to a
current EPA assessment. However, when considered as a set of amendments with
proposed amendments 72/119, 73/119 and 74/119 below (see para 8.82) it can be seen
that item 10 of Schedule 6 is smply being relocated to the transitional provisions of
the Bill (clause 119) with a deeming provision effectively retaining the essential terms
of item 10 within Schedule 6 for the purposes of proposed new ss.51C (offences) and
74B (defences) of the Act.

Proposed Government amendment 69/116 is a consequential amendment (dependent
upon the passing of proposed amendment 67/116 above) which seeks to delete
subclauses (2) and (3) of clause 116. These subclauses relate to item 10 of proposed
new Schedule 6, which is subject to proposed deetion pursuant to proposed
Government amendment 67/116 above. These provisions are intended to be replaced
by a consolidated transitional provision which is sought to be inserted in the Bill by
proposed amendment 74/119 below (see para 8.82).

Bush Fires Act 1954

8.74

Proposed Government amendment 68/116 is a substantive amendment which seeks to
delete reference to ss.24 and 24A of the Bush Fires Act 1954 from item 11 of
proposed new Schedule 6. The effect of the proposed amendment will be to remove
from the list of “exempt” clearing activities for which a clearing permit is not
required, burning for the purposes of either:

a) collecting clover burr; or

b) germinating clover inirrigation areas.

67
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8.75 In its explanatory memorandum for its proposed amendments to the Bill, the
Government has advised that the references to the Bush Fires Act 1954 were included
inthe Bill in error:

“These sections of the Bush Fires Act were included in error. They
relate to burning bush to promote clover growth. Consultation with
Harvey Irrigation District and Fire and Emergency Services has
confirmed that they should not be exempted from the requirement for
a clearing permit, as they in no way congtitute emergency fire
management. Indeed, it appears the practice is now quite rare, so few,
if any, people will be affected by the change.”

CLAUSE 118

8.76  Clause 118 of the Bill relates to consequential amendments to the Soil and Land

Conservation Regulations 1992.

Proposed Amendmentsto Clause 118 of the Bill

8.77

There are two proposed amendments to clause 118 of the Bill, both of which have
been put forward by the Government, and which are described by the Government as
being “ additional amendments consequential upon the existing Bill and previously
overlooked” .*°

Amendment of Soil and Land Conservation Regulations 1992

8.78

8.79

Proposed Government amendment 70/118 is consequential to the scheme proposed to
be established under clause 110 of the Bill. This proposed amendment seeks to delete
the definition of “clearing” from the interpretation provision (regulation 2) of the Soil
and Land Conservation Regulations 1992. This proposed amendment avoids any
conflict between the Soil and Land Conservation Regulations 1992 and the definition
of clearing that the Bill proposesto insert into the Act in proposed new s.51A.

Proposed Government amendment 71/118 is consequential to the scheme established
by clause 110 of the Bill. The proposed amendment seeks to delete from the Soil and
Land Conservation Regulations 1992 Form 1 in Schedule 2, which is the Notice of
Intent to Clear Land form that is currently required to be lodged by land clearing
proponents pursuant to regulation 4. As noted above, regulation 4 itself is proposed to
be deleted by subclause (2) of clause 118. This proposed amendment also seeks to
delete Schedule 3 of the Soil and Land Conservation Regulations 1992, which lists

68
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“controlled land” under the Country Areas Water Supply Act 1947 (also for the
purposes of regulation 4).

CLAUSE 119

8.80

Clause 119 of the Bill deals with transitional provisions relating to the repea of
regulation 4 of the Soil and Land Conservation Regulations 1992 and the treatment of
Notices of Intent to Clear Land pursuant to regulation 4 which are current as at the
date of commencement of clause 110 of the Bill.

Proposed Amendmentsto Clause 119 of the Bill

8.81

There are five proposed amendments to clause 119 of the Bill, which appear in the
following order on the SNP:

o 72/119, Minister for Housing and Works;
. 73/119, Minister for Housing and Works;
J 74/119, Minister for Housing and Works;
. 130/119, Hon Christine Sharp; and

o 131/119, Hon Christine Sharp.

Transitional provisions relating to clearing permits issued under the Soil and Land
Conservation Act 1945

8.82

Proposed Government amendments 72/119, 73/119 and 74/119 are related proposed
amendments and are consequential to proposed amendment 67/116 above (see para
8.72). The combined effect of these proposed amendments is to reinstate within the
transitional provisions of the Bill the contents of item 10 of proposed new Schedule 6
(which is proposed to be deleted from Schedule 6 by proposed amendment 67/116
(see para 8.72)), in addition to those provisions proposed to be deleted by proposed
amendment 36/55 (see para 5.30). Proposed amendment 74/119 reintroduces the bulk
of item 10 and includes a deeming provision that provides that, for the purposes of the
proposed new s.51C offence provisons and the proposed new s.74B defence
provisions, the proposed transitional provisions are to be regarded as faling within
proposed new Schedule 6. If passed, the transitional provisions will appear in the Bill
asfollows:

119. Transitional provisions
(1) Inthissection —
“Authority” hasthe same meaning asit hasin the EP Act;
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(2)

3)

(4)

(5)

“commencement day” means the day on which section 110 comes into operation;
“EP Act” meansthe Environmental Protection Act 1986 as amended by this Act;

“regulation 4 notice” means a notice of intention under regulation 4 of the Soil and
Land Conservation Regulations 1992.

This subsection appliesto clearing if —

(@ aregulation 4 notice relating to the clearing was given not less than 90 days
before the commencement day;

(b) the clearing was or is commenced not more than 2 years after the giving of
the notice and is completed not more than 2 years after the commencement
day;

(c) theclearing was not referred to the Authority as a proposal under Part IV of
the EP Act, or was so referred and not accepted by the Authority; and

(d) asoil conservation notice, within the meaning of section 31 of the Soil and
Land Conservation Act 1945, has not been served in respect of the clearing.

For the purposes of sections51C and 74B of the EP Act, clearing to which
subsection (2) applies is to be regarded as being clearing of a kind set out in
Schedule 6 to the EP Act.

Subject to subsection (5), a regulation 4 notice given less than 90 days before the
commencement day is to be regarded as being an application for a clearing permit
made in accordance with section 51E(1) and (2) of the EP Act.

Subsection (4) does not apply to aregulation 4 notice unless the fee prescribed under
the EP Act for the purposes of this subsection is paid.

Conseguential and administrative amendments to proposed amendments 99/110 and 104/110

8.83

Proposed amendments 130/119 and 131/119 of Hon Christine Sharp are consequential
and of an administrative nature. They are dependent upon the passing of proposed
amendments 99/110 and 104/110 above which propose to split proposed new s.51E
into two new sections (that is, s.51E and s.51EA).
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CHAPTER9
PART 10 OF THE BILL: “MISCELLANEOUS’

CLAUSE 121

9.1 Clause 121 of the Bill proposes to insert a new s.4A into the Act setting out the
objects and principles of the Act. The first four of the five stated principles are from
the Inter Governmental Agreement on the Environment and appear in s.3 of Schedule 1
of the National Environment Protection Council (Western Australia) Act 1966.

Proposed Amendmentsto Clause 121 of the Bill
Object and principles of the Act

9.2 There is one proposed amendment to clause 121 on the SNP, being proposed
amendment 13/121 of Hon Robyn McSweeney. This proposed amendment is a
substantive amendment which seeks to delete in its entirety clause 121, thereby
deleting the proposed new object and principles provision of the Act.

CLAUSE 122

9.3 Clause 122 of the Bill amends the Act, together with clause 133, so as to provide that
the EPA has the function of advising the Minister on the making or amendment of
regulations. The effect of these two clauses is to no longer make the obtaining of a
recommendation of the EPA a prerequisite for the making of regulations (asit is under
the existing s.123 of the Act).

Proposed Amendmentsto Clause 122 of the Bill
EPA recommendations as to the making of regulations

94 There is one proposed amendment to clause 122 on the SNP, being proposed
Government amendment 75/122. This is a substantive amendment which seeks to
clarify that the EPA’s advice will not be automatically sought in relation to the
making of regulations, athough the EPA may provide such advice on its own
initiative without receiving a request from the Minister. The Government’'s
explanatory memorandum in relation to its proposed amendments advised the
following with respect to this proposed amendment:

“The EP Amendment Bill currently removes the requirement for the
EPA to give advice on every regulation and, in clause 122, provides
an additional function for the EPA to advise the Minister generally on
regulations. It fails to make clear when or how this new function is to
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be performed and there has been concern that the EPA may be
excluded from the regulation-making process. This amendment makes
it clear that the Minister may ask for the EPA’s advice on regulations,
and the EPA may choose to provide advice if there is no specific
request.” °

CLAUSE 130

9.5

Clause 130 of the Bill proposes the insertion of anew s.114A into the Act to deal with
matters relating to limitation periods for offences under the Act.

Proposed Amendmentsto Clause 130 of the Bill

9.6

There are three proposed amendments to clause 130 of the Bill on the SNP, and a
further proposed amendment from Hon Murray Criddle which has been received by
the Committee but that is not on the SNP. The proposed amendments are in the
following order:

) Hon Murray Criddle (if placed on subsequent supplementary notice paper);

14/130, Hon Robyn McSweeney;

25/130 Hon Murray Criddle; and

76/130 Minister for Housing and Works.

Limitation periods for prosecutions under the Act

9.7

9.8

The first proposed amendment of Hon Murray Criddle, which was provided to the
Committee subsequent to the referral of the Bill and the publishing of the SNP, is a
substantive amendment which seeks to delete in its entirety subsection (1) of proposed
new s.114A.

As the Act presently stands, no prosecution may be commenced in relation to an
offence under the Act once a period of two years has expired after the date of the
alleged commission of the offence: s.114(2). Section 114(2) of the Act is proposed to
be ddeted by clause 129(3). Proposed new s.114A(1) proposes to ensure that no
limitation period shall apply at al to the laying of complaintsin relation to those more
serious offences that are classified under the Act as “Tier 17 offences. Hon Murray
Criddle has advised the Committee of his opposition to this proposed amendment to
the Act as.
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“Some cut off period for the bringing of an offence should be
established to protect the integrity of evidence relating to the case.
Memories and perceptions of issues change, people involved move on
or even pass away and evidence is lost over time. There may be a
case for extending the limitations period but not for no limitation
period.” ™

9.9 If proposed new s.114A(1) is deleted in its entirety, a clarifying consequential
amendment will need to be made to bring Tier 1 offences within the two year
limitation period of proposed new s.114A(2) (which appliesto all other offences under
the Act). If no consequential amendment is made, some confusion may arise and Tier
1 offences may become subject to the provisions of s.51 of the Justices 1902, which
provides:

“51. Limitation of proceedings

In any case of a simple offence or other matter, unless some other
time is limited for making complaint by the law relating to the
particular case, complaint must be made within 12 months from the
time when the matter of complaint arose.”

9.10 As such, Hon Murray Criddle's second proposed amendment 25/130 is a
consequential amendment that seeks to bring Tier 1 offences into line with all other
offences within proposed new s.114A(2), so that al offences under the Act will be
subject a two year limitation period commencing from either the date of commission
of the alleged offence or the date that the evidence of the alleged offence first came to
the attention of the authorities.

9.11  Proposed amendment 14/130 of Hon Robyn McSweeney is a substantive amendment
which aso seeks to amend the proposed unlimited period in which a complaint may
be made in relation to a Tier 1 offence. The proposed amendment, if passed, would
instead fix a five year limitation period within which complaints of a Tier 1 offence
must be lodged. The proposed amendment would not be able to be passed if the two
proposed amendments of Hon Murray Criddle above are passed.

9.12  Proposed Government amendment 76/130 isin the manner of an administrative redraft
in that it seeks to consolidate and clarify the wording of subsections (2)(b) and (3) of
proposed new s.114A within a single subsection. If this proposed amendment and the
Bill are both passed, s.114A will appear in the Act asfollows:

n National Party Amendments & Notes for the Environmental Protection Amendment Bill 2002, dated April

302003, p. 8.
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(D)

)

©)

(4)

114A. Limitation periods

Despite section 51 of the Justices Act 1902, acomplaint of a Tier 1 offence may be
made at any time.

Despite section 51 of the Justices Act 1902, a complaint of any other offence under
this Act may be made within 24 months of the time when the matter of complaint
arose.

Despite section 51 of the Justices Act 1902 and subsection (2), if a complaint of an
offence to which subsection (2) applies specifies the day on which evidence of the
alleged offence first came to the attention of a person authorised to institute the
prosecution under section 114 the complaint -

@ may be made within 24 months after that day; and

(b need not contain particulars of the day on which the offence is
aleged to have been committed.

The day on which evidence first came to the attention of a person authorised to
ingtitute a prosecution under section 114 is the day specified in the complaint,
unless the contrary is shown.

9.13

The Government advises in its explanatory memorandum on its proposed amendments
that:

“From the present wording of the proposed section 114A it is not
absolutely clear that where both (2)(a) and (b) might be relevant, itis
the later date that should apply. This amendment removes any doubt

and clarifies the process.”

CLAUSE 131

9.14

Clause 118 of the Bill seeksto repeal and replace s.118 of the Act, which relates to the
liability of directors. The proposed new s.118 imposes stricter obligations on
company directors in terms of liability for offences committed against the Act by a
body corporate, in line with the practice in other Australian jurisdictions, and aso
provides for new defences to such liability.

Proposed Amendmentsto Clause 131 of the Bill

Directors’ liability

9.15

There is one proposed amendment to clause 131 of the Bill, being proposed
amendment 140/131 of Hon Murray Criddle, which is a substantive amendment that
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[131-2], Minister for Housing and Works, May 12 2003, p. 19.
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seeks to delete clause 131 in its entirety. As Hon Murray Criddle advised the
Committee:

“This part of the Bill reverses the onus of proof with regard to
company Directors. If a company is found guilty of an offence under
the Act, then so too are the Directors, unless they can prove
otherwise.

It is the National Party preference that existing provisions in the Act
remain unchanged.” "

CLAUSE 133

9.16 Clause 133 of the Bill proposes to amend s.123 of the Act, and is linked with the
amendments contained in clause 122 of the Bill (see para 9.3 above) to remove the
current requirement in the Act for al new regulations or amendments to the existing
regulations to be recommended by the EPA.

Proposed Amendmentsto Clause 133 of the Bill
Requirement for EPA to recommend new regulations or amendments to regulations

9.17 There is one proposed amendment to clause 133 of the Bill, being proposed
amendment 27/133 of Hon Murray Criddle, which is a substantive amendment that
seeks to delete clause 133 in its entirety. The effect of the proposed amendment would
be to continue with the requirement for the EPA’ s recommendation to be obtained for
any new regulations or amendments to existing regulations. Hon Murray Criddle
advised the Committee that it was the preference of the National Party that the
“overseeing role” of the EPA should remain in place.™

National Party Amendments & Notes for the Environmental Protection Amendment Bill 2002, dated April
302003, p. 9.

" Ibid, p. 10.
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CHAPTER 10
PROPOSED NEW CLAUSESFOR THE BILL

PROPOSED NEw CLAUSES

10.1  Thefollowing proposed new clauses to the Bill have been put forward:
Proposed New Clause 120

Consistency with the Wildlife Conservation Act 1950

10.2 There is one proposal to introduce a new clause 120 into the Bill, being proposed
Government amendment 77/NC120, which is a consegquential amendment to sections
16 and 23D of the Wildlife Conservation Act 1950 arising from proposed new Part V
Division 2 (clause 110) and Schedule 5 (clause 116). This proposed amendment
relates to the incidental taking of protected fauna by way of land clearing pursuant to
the Act as amended by the Bill, and the requirement for the Minister to have regard to
the principles established by Schedule 5 of the Act when issuing licences related to the
taking and selling of flora. The Government notes the following in its explanatory
memorandum in relation to its proposed amendments:

“Under the Wildlife Conservation Act it would be an offence if
someone, in the act of clearing, as approved under a clearing permit,
killed any wildlife. Given the wide definition of wildlife it is
impossible to clear without killing something (insects, reptiles).

If no special exemption is made for clearing permits, a person would
be required to apply for both a clearing permit and a licence for the
taking of the fauna that may be killed — a duplication of process
contrary to the intent of the improved processes the Bill seeks to
establish. Snce DCLM is consulted on clearing permit applications,
this duplication can be avoided.

The amendment provides an exemption, applying to all clearing that
is authorised or exempt under proposed s.51C of the EP Act. This
would include clearing that is of a kind set out in Schedule 6 (e.g.
clearing in accordance with a works approval, licence or Ministerial
decision following EIA) and clearing of a prescribed kind (e.g.
building envelope for a house).

Under item 6 of Schedule 6 the holder of a licence for the taking of
protected flora under s23D of the Wildlife Conservation Act is exempt
from the requirement for a clearing permit. The proposed s23D(7)
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ensures that, in issuing those licences, the Minister can have regard
to the clearing principles, so that the two processes are consistent.” ™

Proposed New Clause 121A

Recognition of Property Right and Compensation

10.3

104

There is one proposed amendment to introduce a new clause 121A into the Bill. This
proposed amendment of Hon Murray Criddle was provided to the Committee
subsequent to the referral of the Bill and the publishing of the SNP. The proposed
new clause seeks to insert an additional paragraph in the table in the proposed new
s.4A “Object and principles of the Act” provision (see para 9.1 above). The proposed
amendment reads as follows:

“ Page 153, following the table - To insert the following new Clause -
Recognition of Property Right and Compensation

If, under this Act, an accepted land use activity is prevented by a State
Government agency in order to deliver a public good or service, and
particularly if the Sate is subsequently to derive revenue from that
good or service, then the landholder should be €ligible for
compensation.” "

Hon Murray Criddle advised the Committee that he is seeking to include consideration
of issues of property rights and compensation within the administrative decision-
making process under the Act. He further notes that:

“The intent is also to encourage decision-makers under this Act to
take into account economic and social considerations when assessing
applications, in addition to solely environmental ones.” "’

The Government’s proposed New Clauses 122 and 123

10.5

Proposed Government amendment 78/NC122 seeks to introduce new clauses 122 and
123 into the Bill. It thereby proposes to make significant changes to sections 5 and 12
of the Act. This proposed amendment is a substantive amendment, and each proposed
new clause within the proposed amendment deals with a discrete section of the Act
and issue.

75
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7

Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002
[131-2], Minister for Housing and Works, May 12 2003, p. 20.

Amendments for the Environmental Protection Amendment Bill 2002, Hon Murray Criddle, dated May 14
2003, p. 1.

Amendments for the Environmental Protection Amendment Bill 2002, Hon Murray Criddle, dated May 14
2003, p. 1.
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Application of the Act to other laws and State Agreement Acts

10.6 If this proposed Government amendment is passed, along with clause 90 of the Bill,
upon the passing of the Bill section 5 of the Act will appear as follows (with
amendments shown):

5. Inconsistent laws

{&)—Subject-to-subsection{2); whenever Whenever a provision of this Act or of an
approved policy is inconsistent with a provision contained in, or ratified or approved
by, any other written law, the provision of this Act or the approved palicy, as the

case reguires, prevails.

10.7 The Government has provided the following advice to the Committee on the intention
behind this proposed amendment to s.5 of the Act:

“ Section 5 ensures the primacy of the EP Act over other legislation in
the event of an inconsistency. However, under subsection 2 a number
of developments subject to Agreement Acts assented to before 1
January 1972 are exempted fromthis provision. It is not clear that the
normal provisions of the Act (assessment by the EPA and licensing of
activities capable of causing pollution) apply to these devel opments.
With the agreement of the affected industries it is proposed to remove
the exemption from the Act by ddeting s5(2) and (3), and
subsequently inserting into the various Agreement Acts a provision
clarifying that the requirements of the EP Act do apply. One of the
affected companies, Alcoa, asked that the present arrangement, under
which its clearing of Sate forest at Huntley and Willowdale, is
overseen by a Mining and Management Plan Liaison Group,
established under the Agreement Act, should continue. It is proposed
to do this by exempting that particular arrangement from the
requirement for a clearing permit, via the proposed regulations. With
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this exception of how the vegetation impacts of mining are managed,
all Alcoa’ s operations would be subject to the EP Act.”

Disclosure of interests by EPA members

10.8  The second part of proposed Government amendment 78/NC122 relates to the duty of
disclosure of interests by members of the EPA. The Government has advised the
Committee that it considers that the present conflict of interest provisions of the Act,
whereby a member of the EPA with a declared interest may continue to participate in
the consideration of a matter but not vote on it, are inadequate.” The Government
notes that:

“With the proposed amendment, once a member has declared a
pecuniary conflict of interest they are excluded from consideration or
discussion of the matter as well as voting on the matter.” ®

10.9 If this proposed amendment is passed, s.12 of the Act will appear as follows upon the
passing of the Bill (with amendments shown):

12. Disclosure of interests by Authority members

() An Authority member who has a direct or indirect pecuniary interest in a matter that
is before a meeting of the Authority shall, as soon as possible after the relevant facts
have come to his knowledge, disclose the nature of his interest to Authority
members who are at that meeting, and that disclosure shall be recorded in the
minutes of the proceedings of that meeting.

3)(2) If an Authority member has, in the opinion of the person presiding at a meeting of
the Authority, a direct or indirect pecuniary interest in a matter before that meeting,
the person so presiding may call on the Authority member to disclose the nature of
that interest and, in default of any such disclosure, may determine that that-iaterest
exists the Authority member has that interest.

“)3) A determination under subsection (3) that an Authority member is interested in a

8 Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002

[131-2], Minister for Housing and Works, May 12 2003, p. 21.

o Ibid.

8 Ibid.
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(4) If an Authority member discloses an interest in a matter under subsection (1) or is
determined under subsection (3) to have an interest in a matter, the Authority
member shall not —

€) take part, as an Authority member, in the consideration or discussion of
the matter; or
(b) vote on the matter.

Hon Christine Sharp’s proposed New Clauses 122 and 123
Ownership of environmental data provided pursuant to Act

10.10 The first part of proposed amendment 132/NC122 of Hon Christine Sharp is a
substantive amendment that seeks to insert a new s.120A into the Act. The proposed
new s.120A asserts Crown Ownership over certain environmental data or information
provided in accordance with the requirements of the Act.

10.11 Regulations will be required to be drafted to prescribe the manner and form of
compilation of the data and information. In her explanatory memorandum, Hon
Chrigtine Sharp states that the reason for this proposed new section is to ensure that,
subject to limited exceptions, all information collected for the purposes of the Act is
availableto the public. She states further that:

“There is no reason why monitoring data privately obtained but for
the purposes of satisfying the requirements of the Act should be
withheld by polluters. This new clause will greatly assist the
compilation of environmental performance indicators for Sate of
Environment reporting.” &

Advertising failures to comply with implementation conditions on assessed schemes

10.12 The second part of proposed amendment 132/NC122 of Hon Christine Sharp is a
substantive amendment which seeks to insert a new paragraph into the Act after
s.48H(2)(a) to require a responsible authority to publicly advertise any finding that
there has been a failure to comply with a condition that has been imposed on the
implementation of an assessed scheme pursuant to either s.48F or s.48J of the Act.
There may be natura justice implications in this proposed amendment if persons
suspected of having committed an offence are not given an opportunity to respond to
the charges prior to the details of the suspected offence being advertised. Regulations
will be required to be drafted to prescribe the manner of advertisement.

10.13 In her explanatory memorandum for her proposed amendments, Hon Christine Sharp
states that this proposed amendment will “ ensure that the community will be able to
then hold the Department to account” for any action taken as aresult of afinding by a

8l Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection

Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 10.
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responsible authority that there has been afailure to comply with a condition imposed
on the implementation of an assessed scheme.®? Hon Christine Sharp notes that it is
envisaged that regulations will prescribe appropriate disclaimers where natural justice
requires providing suspected offenders with an opportunity to respond to the
alegation of a breach of a condition® Hon Christine Sharp also suggests that
regulations may also be able to provide for minor alleged breaches of conditions to be
advertised on the DoE’s website.®

Proposed New Clause 126

Minister’ s consent for the commencement of prosecutions

10.14 Proposed Government amendment 79/NC126 corrects “a minor oversight in the

Bill” % and is a consequential amendment which is dependent on the passing of clause
129. Clause 129 proposes to remove the requirement to obtain the Minister’s consent
to institute certain prosecutions under the Act, and provide only for the CEO’ s consent
to be obtained. The practical effect of proposed clause 126 is to delete a reference in
S.99A to the obtaining of the Minister’s consent for the institution of a prosecution.

Proposed New Clause 133

Ministerial guidelines

10.15 Proposed amendment 28/NC133A of Hon Murray Criddle is a substantive amendment

that seeks to insert a new s.122AA into the Act. Proposed s.122AA provides for the
Minister to publish, amend or revoke guidelines that the CEO is to have regard to
when exercising the CEO’ s functions under the Act. Hon Murray Criddle has raised a
concern with the Committee that:

“The Bill in general provides for a widening of CEO discretion. A
view is held that the CEO should operate under published decision
making guidelines approved by the Minister. The application of the
Guidelines to a particular section of the Act could be stated in the
guidelines when made and published in the Gazette.” %

82
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Submission on Christine Sharp MLC's Proposed Amendments to the Environmental Protection
Amendment Bill 2002, Hon Christine Sharp, dated May 1 2003, p. 10.

Ibid.
Ibid.

Government Amendments With Explanatory Notes to the Environmental Protection Amendment Bill 2002
[131-2], Minister for Housing and Works, May 12 2003, p. 22.

National Party Amendments & Notes for the Environmental Protection Amendment Bill 2002, dated April
302003, p. 11.
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Proposed New Clause 139

Penalty provisions

10.16 Hon Murray Criddle has provided to the Committee, subsequent to the referral of the
Bill and the publishing of the SNP, a proposed amendment to insert a new clause 139
into the Bill. This proposed amendment seeks to repeal Schedule 1 of the Act, which
contains the penalty provisions for offences under the Act.

10.17 In his explanatory memorandum, Hon Murray Criddle notes that the National Party is
not opposed to the contents of Schedule 1 of the Act, but is of the view that for
practical reasons the penalty provisions should be contained in regulations.®’ It is felt
that the use of regulations would enable greater responsiveness and flexibility in the
event that the amendment of a particular penalty provision is required as a matter of
urgency.

Hon Jon Ford MLC
Chairman

Date: May 23 2003

National Party Amendments & Notes For the Environmental Protection Amendment Bill 2002, dated
April 30 2003, p. 12.
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APPENDIX 1
SUMMARY SCHEDUL E OF PROPOSED AMENDMENTSTO THE

BiLL
Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
cl.2 N/A 15/2 Hon Substantive - ties commencement 3.2
Murray Criddle | dateto new s.122A asinserted by
Relates to clause 65.
commen-
cement
date of
the
enacted
Bill
cl.6 s.38 80/6 Hon Substantive - del etes proposed 4.3
Christine Sharp | new s.38(2)
133/6 Hon Substantive - del etes proposed 45
Robin Chapple | new s.38(3).
cl.7 New 81/7 Hon Substantive - del etes proposed 4.12
s.38A and | Christine Sharp | new s.38A.
s.38B
82/7 Hon Consequential - dependent upon 4.13
Christine Sharp | deletion of proposed new s.38A
by 81/7 above.
cl.9 s.40 134/9 Hon Substantive - introduces new 4.17
Christine Sharp | subsection (3a). Inconsistent with
30/10 below.
16/9 Hon Substantive - introduces new 4.21
Murray Criddle | subsection (10).
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Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
cl.10 New 30/10 Minister | Substantive - deletes reference to 4.25
s.40A and | for Housing and | EPA “suspending” the assessment
s.40B Works of aproposal in proposed new
s.40A. Related to consequential
amendments 31/10, 32/10 and
33/12 below.
31/10 Minister | Consequentia - gives further 4.25
for Housing and | effect to 30/10 above.
Works
32/10 Minister | Consequentia - gives further 4.25
for Housing and | effect to 30/10 above.
Works
cl.12 New 33/12 Minister | Consequentia - gives further 4.30
s41A for Housing and | effect to 30/10 above.
Works
cl.15 s44 84/15 Hon Substantive - deletes proposed 4.32
Christine Sharp | s.44(2)(b)(ii).
cl.20 s48 85/20 Hon Substantive - inserts anew 4.37
Chrigtine Sharp | paragraph at s.48(1a)(b). Natural
justice implications. Will require
accompanying changes to
regulations.
86/20 Hon Consequential adjustment of 4.40
Chrigtine Sharp | paragraph cross-referencein later
section - dependent upon passing
of 85/20 above.
cl.21 S.48F 34/21 Minister | Correctsan error in paragraph 4.42
for Housing and | identification. Consequentid to
Works clause 23 of the Bill.
cl.23 s.100 87/23 Hon Consequential - deletes proposed 4.46
Chrigtine Sharp | s.100(1). Dependent upon the
passing of 81/7 and 82/7 above.
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APPENDIX 1: Summary of Schedule of Proposed Amendments to the Bill

Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
cl.28 s3 35/29 Minister | Substantive - expands definition 53
for Housing and | of native vegetation to include
Works (Note: | dead vegetation, unless that dead
thisproposed | vegetation is excluded by
amendment is | regulation. Henry V111 clause.
incorrectly
numbered as
referringto
cl.29)
cl.29 New s.3A 17/29 Hon Substantive - limits the definition 512
Murray Criddle | of environmental harm.
Connected to, but not necessarily
dependent or consequential upon,
18/29 below.
18/29 Hon Substantive - limits the definition 5.12
Murray Criddle | of environmental harm.
Connected to, but not necessarily
dependent or consequential upon,
17/29 above.
1/29 Hon Peter | Substantive - inserts express 5.14
Foss exceptions within the definition of
offence of environmental harm.
Inter-dependent with 2/29, 3/55,
4/55 5/55, and 6/55 below.
19/29 Hon Substantive - limits the definition 5.12
Murray Criddle | of “materia environmental harm”.
Connected to, but not necessarily
dependent or consequential upon,
20/29 below.
20/29 Hon Substantive - limits the definition 5.12
Murray Criddle | of “serious environmental harm”.
Connected to, but not necessarily
dependent or consequential upon,
19/29 above.
21/29 Hon Substantive - limits types of 5.17
Murray Criddle | damage costs used to assess |level
of environmental harm.
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Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
2/29 Hon Peter | Consequentia - providesfor a 5.16
Foss separate definition for “lawful
authority” as established by 1/29
above. Inter-dependent with 1/29,
3/55, 4/55, 5/55, and 6/55.
cl.55 New 3/55 Hon Peter | Consequential - amends s.74A 521
S.74A and Foss and sets out procedure for raising
s.74B defence of acting pursuant to
lawful authority. Inter-dependent
with 1/29, 2/29, 4/55, 5/55, and
6/55.
4/55 Hon Peter | Consequentid - deletes alarge 5.23
Foss portion of proposed new s.74A
and replaces it with areference to
proposed new s.3A (see clause
29) as amended by 1/29 above.
Inter-dependent with 1/29, 2/29,
3/55, 5/55, and 6/55.
5/55 Hon Peter | Consequential - amends s.74B 5.24
Foss and sets out procedure for raising
defence of acting pursuant to
lawful authority. Inter-dependent
with 1/29, 2/29, 3/55, 4/55, and
6/55.
88/55 Hon Substantive - restricts the 5.27
Christine Sharp | application of the defencein
s.74B. May be contrary to SO
237(b).
6/55 Hon Peter | Consequentia - Inter-dependent 521
Foss with 1/29, 2/29, 3/55, 4/55, and
5/55.
Conflicts with 88/55 above.
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Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
36/55 Minister | Substantive - deletes proposed 5.30
for Housing and | new s.74B(2)(e). 38/55is
Works consequential to this amendment.
Related to 67/116 and 74/119
below, which replacesthis
paragraph with a proper
transitiona provision.
37/55 Minister | Substantive - amends the 533
for Housing and | wording of s.74B(2)(f).
Works
38/55 Minister | Consequentia - deletes last two 5.32
for Housing and | subsections of s.74B. Related to
Works the deletion of s.74B(2)(e) by
36/55 above. Alsorelated to
72/119, 73/119 and 74/119.
cl.65 New 39/65 Minister | Substantive - amends s.122A(1). 5.35
s.122A | for Housing and
Works
cl.72 s54 40/72 Minister | Substantive - inserts new 6.3
for Housing and | s.54(2a). Will require regulations
Works to be prepared.
41/72 Minister | Consequential - amends s.54(3). 6.5
for Housing and | Dependent upon 40/72 above
Works being passed.
cl.73 s.55 89/73 Hon Substantive - inserts new s.55(4) 6.7
Christine Sharp | into Act. Will require regulations
to be drafted prescribing method
of advertisement. Has natural
justice implications.
cl.75 s57 135/75 Minister | Substantive - inserts new 6.10
for Housing and | s.57(2a), and amends s.57(3) to
Works provide for public advertisement
of licence applications.
Regulations will need to be
drafted to prescribe manner of
advertisement.
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Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
cl.76 s.58 136/76 Hon Substantive - inserts new s.58(5) 6.12
Chrigtine Sharp | into Act. Has natural justice
implications. Regulations will
need to be drafted to prescribe
manner of advertisement.
cl.100 | Replacem 22/100 Hon Substantive - inserts a new 7.2
ents.106 | Murray Criddle | s.106(5) imposing atime limit on
the determination of appeals.
cl.110 New 91/110 Hon Conseguential - amends proposed 8.17
Division | Christine Sharp | new s.51A and is dependent upon
2, Part VvV the passing of 99/110 below
(ss.51A - which proposes to amend
51T) proposed new s.51E.
92/110 Hon Substantive - rephrases wording 8.4
Chrigtine Sharp | in stricter terms in proposed new
s.51A. To beread with proposed
amendment 93/110 below.
93/110 Hon Substantive - rephrases wording 8.4
Chrisgtine Sharp | in stricter terms in proposed new
s.51A. To beread with proposed
amendment 92/110 above.
94/110 Hon Consequential - administrative 85
Chrigtine Sharp | amendment to s.51A whichis
dependent upon the passing of
proposed amendment 97/110
below to proposed new s.51B.
95/110 Hon Consequentia - arising from the 8.30
Christine Sharp | insertion of a proposed new
s.51EA into the Act as set out
below in proposed amendment
104/110. NOTE: this proposed
amendment contains a
typographical error in SNP
whereit isexpressed as
“51E(1)” instead of “51EA(1)
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Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
97/110 Hon Substantive - amends proposed 8.7
Christine Sharp | new s.51B. Related consequential
amendment is proposed
amendment 94/110 above.
Related also to 126/116, 127/116,
129/116, 129A/116, 139/116 and
129C/116 below.
98/110 Hon Substantive - amends proposed 8.8
Christine Sharp | new s.51C. Natural justice
implications. Will require
regulations to be drafted.
43/110 Minister | Administrative - deletes a 8.13
for Housing and | definition no longer required from
Works proposed new s.51D.
99/110 Hon Consequential - amends proposed 8.14
Christine Sharp | new s.51E to facilitate it being
split into two new sections, being
s.51E and s.51EA pursuant to
104/110 below. Conseguential
and dependent upon 104/110.
Also related to 91/110 and
100/110 to 103/110. Conflicts
with Government’s 44/110,
137/110 and 45A/110, and Hon
Robyn McSweeney’s 7/110
below.
7/110 Hon Substantive - amends proposed 8.19
Robyn new s.51E(1). Conflictswith
McSweeney 99/110 above.
44/110 Minister | Consequential to 50/110 below - 8.37
for Housing and | amends proposed new s.51E(2).
Works Conflicts with 99/110 above.
137/110 Consequential - amends proposed 8.20
Minister for new s.51E(2)(a). Depends on the
Housing and passing of 45A/110 below.
Works Related to 48/110 below.
45A/110 Substantive - amends proposed 8.20
Minister for new s.51E(2)(a). 137/110 above
Housing and is consequentid to this. Related
Works to 48/110 below.
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Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
23/110 Hon Substantive - amends proposed 8.23
Murray Criddle | new s.51E(4). Stand alone
amendment, but should be read
with 16/9 abovein relation to
timeframes for assessment of
proposals by EPA.
46/110 Minister | Substantive - amends proposed 8.24
for Housing and | new s.51E(4). Will require
Works regulations. Requires
consequential amendment 47/110
below to be passed to giveit full
effect.
47/110 Minister | Consequential - amends proposed 8.24
for Housing and | new s.51E(5). Isrequired to give
Works effect to 46/110 above.
100/110 Hon | Consequentia - amends proposed 8.18
Chrigtine Sharp | new s.51E(5). Isrequiredto give
full effect to 99/110 above.
101/110 Hon | Consequentia - amends proposed 8.18
Chrigtine Sharp | new s.51E(5). Isrequiredto give
full effect to 99/110 above.
102/110 Hon | Consequentia - amends proposed 8.18
Chrigtine Sharp | new s.51E(6). Isrequired to give
full effect to 99/110 above.
103/110 Hon | Consequentid - deletes 8.18
Christine Sharp | subsections (7) and (8) of
proposed new s.51E and replaces
them with a new subsection (7).
Isrequired to give full effect to
99/110 above.
8/110 Hon Substantive - inserts anew 8.26
Robyn subsection (9) in proposed new
McSweeney s51E. Firstlinerequiresre-
wording.
48/110 Minister | Consequential - required to give 8.21
for Housing and | full effect to 45A/110 above.
Works Inserts subsections (9) to (12) into
proposed new s.51E.
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104/110 Hon | Substantive - inserts new s.51EA. 8.27
Christine Sharp | Closdly related to 99/110 above.
130/119 and 131/119 below are
conseguential amendments.
105/110 Hon | Conseguential - arising from 8.27
Christine Sharp | 99/110 and 104/110 above.
Amends proposed new s.51F(1).
106/110 Hon | Conseguential - arising from 8.27
Christine Sharp | 99/110 and 104/110 above.
Amends proposed new s.51F(1).
107/110 Hon | Consequentid - arising from 8.27
Christine Sharp | 99/110 and 104/110 above.
Amends proposed new s.51F(1).
108/110 Hon | Consequentid - arising from 8.27
Christine Sharp | 99/110 and 104/110 above.
Amends proposed new s.51F(1).
109/110 Hon | Consequentid - arising from 8.27
Christine Sharp | 99/110 and 104/110 above.
Amends proposed new s.51F(2).
110/110 Hon | Conseguential - arising from 8.27
Christine Sharp | 99/110 and 104/110 above.
Amends proposed new s.51F(2).
117/110 Hon | Conseguential - arising from 8.27
Christine Sharp | 99/110 and 104/110 above.
Amends proposed new s.51F(2).
112/110 Hon | Conseguential - arising from 8.27
Christine Sharp | 99/110 and 104/110 above.
Amends proposed new s.51F(2).
113/110 Hon | Substantive - amends s.51G(b). 8.29
Christine Sharp | Reduces the standard duration of
apurpose clearing permit from 5
years to one.
9/110 Hon Substantive - amends proposed 8.32
Robyn new s.511.
McSweeney
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No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
114/110 Hon | Substantive - amends proposed 8.33
Chrisgtine Sharp | new s.51J. Regulations will be
required. Raises natural justice
implications.
49/110 Minister | Substantive - proposed new 8.35
for Housing and | s.51L(2). Related to 50/110
Works below.
10/110 Hon Substantive - amends proposed 8.43
Robyn new s.51M(3)(c) to extend the
McSweeney time for making representations
on a notice to amend or surrender
aclearing permit from a minimum
of 21 daysto 28 days.
50/110 Minister | Substantive - deletes and 8.36
for Housing and | substitutes a new section for
Works proposed new s.5IN. Related to
49/110 above. 44/110is
consequentia to this amendment.
115/110 Hon | Consequentia - amends proposed 8.42
Christine Sharp | new s.51N and is dependent upon
the passing of 104/110 above.
Will not be necessary if 50/110is
passed.
116/110 Hon | Consequentia - amends proposed 8.42
Christine Sharp | new s.51N and is dependent upon
the passing of 104/110 above.
Will not be necessary if 50/110is
passed.
51/110 Minister | Consequential - amends proposed 8.38
for Housing and | new s.510 and is dependent upon
Works the passing of 50/110 above.
52/110 Minister | Substantive - amends proposed 8.44
for Housing and | new s.510(4) to expand upon
Works matters that CEO may have
regard when making decisions as
to clearing permits.
53/110 Minister | Consequential - amends proposed 8.39
for Housing and | new s.51P and is dependent upon
Works the passing of 50/110 above.
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54/110 Minister | Consequentia - amends proposed 8.40
for Housing and | new s.51P and is dependent upon
Works the passing of 50/110 above.
55/110 Minister | Consequentia - amends proposed 8.40
for Housing and | new s.51P and is dependent upon
Works the passing of 50/110 above.
56/110 Minister | Consequential - seeks to amend 8.22
for Housing and | proposed new s.51Q and is
Works dependent upon the passing of
48/110 above.
57/110 Minister | Consequential - amends proposed 8.41
for Housing and | new s.51Q and is dependent upon
Works the passing of 50/110 above.
117/110 Hon | Substantive - amends proposed 8.45
Christine Sharp | new s.51S to extend the power to
obtain clearing injunctions from
CEO to any person. May have
administrative and financia
implications.
58/110 Minister | Substantive - amends proposed 8.46
for Housing and | new s.51T. Interim power of
Works Governor to issue transitional
regulations for environmentally
sensitive areas.
cl.112 Inserts 118/112 Hon | Consequentia - amends s.101A 8.50
new Christine Sharp | and is dependent upon 104/110
s.101A above being passed.
119/112 Hon | Consequentia - amends s.101A 8.50
Christine Sharp | and is dependent upon 104/110
above being passed.
120/112 Hon | Consequentia - amends s.101A 8.50
Christine Sharp | and is dependent upon 104/110
above being passed.
121/112 Hon | Consequentia - amends s.101A 8.50
Christine Sharp | and is dependent upon 104/110
above being passed.
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Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
59/112 Minister | Consequentia - amends s.101A 8.52
for Housing and | and is dependent upon 50/110
Works above being passed.
60/112 Minister | Consequentia - amends s.101A 8.52
for Housing and | and is dependent upon 50/110
Works above being passed.
122/112 Hon | Consequentia - amends s.101A 8.50
Christine Sharp | and is dependent upon 104/110
above being passed.
123/112 Hon | Consequentia - amends s.101A 8.50
Christine Sharp | and is dependent upon 104/110
above being passed.
11/112 Hon Substantive - amends s.101A(1) 8.53
Robyn to increase certain appeal
McSweeney lodgement periods from 21 days
to 28 days.
12/112 Hon Substantive - amends s.101A(2) 8.53
Robyn to increase certain appeal
McSweeney lodgement periods from 21 days
to 28 days.
124/112 Hon | Consequentid - amends 8.51
Chrigtine Sharp | s.101A(4) and is dependent upon
104/110 above being passed.
125/112 Hon | Consequentid - amends 8.51
Chrigtine Sharp | s.101A(4) and is dependent upon
104/110 above being passed.
61/112 Minister | Consequentia - amends s.101A 8.54
for Housing and | by inserting an additional
Works subsection and is dependent upon
48/110 above being passed.
Limits appeal rightsin the case of
undertakings made pursuant to
s.51E as amended by 48/110.
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24/112 Hon Substantive - amends s.101A by 8.55
Murray Criddle | inserting additional subsection
which sets atimeframe for
resolution of appeal s to within 60
days unless otherwise determined
by the Minister. Consistent with
22/100 above in the case of other
appeals.
cl.116 Inserts | 62/116 Minister | Substantive - together with 8.60
new for Housing and | 63/116 below amends item 1(a) of
Schedules Works Schedule 5 to expand areference
5and 6 to plant species diversity to
biodiversity.
63/116 Minister | Substantive - together with 8.60
for Housing and | 62/116 above amendsitem 1(a) of
Works Schedule 5 to expand areference
to plant species diversity to
biodiversity.
126/116 Hon | Substantive - amends item 1(c) 8.61
Christine Sharp | of Schedule 5 to replace a
referenceto “rare” florawith a
reference to “ecologically
significant” flora. Related to
97/110 above.
127/116 Hon | Substantive - amendsitem 1(d) 8.61
Christine Sharp | of Schedule 5to replacea
reference to a“threatened”
ecological community with a
reference to an “ecologically
significant” ecological
community. Related to 97/110
above, and 129/116 below.
64/116 Minister | Substantive - amendsitem 1(h) 8.62
for Housing and | of Schedule 5 to restrict the
Works number of possibly affected
conservation areasin any case.
138/116 Hon | Substantive - amends definition 8.63
Christine Sharp | section of Schedule 5 to expand
definition of conservation area.
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Clause
No.

Section
of Act
Affected

Supplementary
Notice Paper
Amendment

No. and Mover

Comments

Report
pararef.

129/116 Hon
Chrigtine Sharp

Consequential - amends definition
of “threatened ecological
community” in Schedule 5 so as
to correspond with 127/116
above. NOTE: 127/116 and
129/116 differ dightly in
terminology they introduce.

Dependent upon the passing of
97/110 above and related
proposed amendments,

8.64

129A/116 Hon
Chrigtine Sharp

Consequential - administrative
amendment to definition section
of Schedule 5 dependent upon
139/116 below, and related to
127/116 and 129/116 above.
Dependent upon the passing of
97/110 above and related
proposed amendments.

8.66

139/116 Hon
Chrigtine Sharp

Conseguential - expands
definition of term “ecologically
significant community” in
Schedule 5 as established by
proposed amendments 127/116
and 129/116 above by including
declarations made pursuant to
s.51B(1)(b). Dependent upon the
passing of 97/110 above and
related proposed amendments.

8.66

129C/116 Hon
Chrigtine Sharp

Consequential - inserts new
definition in Schedule 5 for term
“ecologicaly significant flora” as
established by 126/116 above.
Links definition to s.51B(1)(c) as
amended by 97/110 above.
Query whether if this proposed
amendment is passes, the
definition of “rareflora” in
Schedule 5 is necessary.
Dependent upon the passing of
97/110 above and related
proposed amendments.

8.67
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No.

Section
of Act
Affected

Supplementary
Notice Paper
Amendment

No. and M over

Comments

Report
pararef.

65/116 Minister
for Housing and
Works

Substantive - together with
66/116 below, separates the
definitions of “watercourse” and
“wetland” in Schedule 5.

8.68

66/116 Minister
for Housing and
Works

Substantive - together with
65/116 above, separates the
definitions of “watercourse” and
“wetland” in Schedule 5. No
longer ties definition of “wetland”
to Rightsin Water and Irrigation
Act 1914.

8.68

67/116 Minister
for Housing and
Works

Substantive - deletes item 10 of
Schedule 6.

8.72

68/116 Minister
for Housing and
Works

Substantive - deletes part of item
11 of Schedule 6.

8.74

69/116 Minister
for Housing and
Works

Consequential - deletes
subclauses (2) and (3) of Schedule
6. Dependent upon passing of
67/116 above.

8.73

cl.118

Conseque
ntial
amendme
ntsto Soil
and Land
Conservat
ion
Regulatio
ns 1992

70/118 Minister
for Housing and
Works

Consequential to clauses 110 and
119 of the Bill - deletes definition
of “clearing” in reg. 2 of Soil and
Land Conservation Regulations
1992.

8.78

71/118 Minister
for Housing and
Works

Consequential to clauses 110 and
119 of the Bill - deletes Schedule
2 Form 1 (“notice of intent to
clear”) and Schedule 3
(“controlled land") of the Soil and
Land Conservation Regulations
1992.

8.79

cl.119

Transition
a
provisions
of Bill

72/119 Minister
for Housing and
Works

Consequential - dependent on
passing of 67/116 above. Assists
in re-establishing item 10 of
Schedule 6 as atransitional
provision.

8.82
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Clause | Section | Supplementary Comments Report
No. of Act Notice Paper pararef.
Affected Amendment
No. and Mover
73/119 Minister | Consequentia - dependent on 8.82
for Housing and | passing of 67/116 above. Assists
Works in re-establishing item 10 of
Schedule 6 as atransitional
provision.
74/119 Minigter | Consequentia - dependent on 8.82
for Housing and | passing of 67/116 and 36/55
Works above. Assistsin re-establishing
item 10 of Schedule 6 asa
transitional provision.
130/119 Hon | Consequentia - dependent on 8.83
Chrigtine Sharp | passing of 99/110 and 104/110
above.
131/119 Hon | Consequentia - dependent on 8.83
Chrigtine Sharp | passing of 99/110 and 104/110
above.
cl.121 Inserts 13/121 Hon Substantive - deletes entire 9.2
New s.4A Robyn clause.
McSweeney
cl.122 s.16 75/122 Minigter | Substantive - amends s.16. 9.4
for Housing and
Works
cl.130 Inserts Hon Murray | Substantive - deletes new 9.7
new Criddle (not on | s.114A(1). Section 51 of Justices
s.114A the SNP) Act 1902 to apply to Tier 1
offences. Dependent on the
passing of consequential
amendment 25/130 below to
provide clarity. Conflicts with
14/130 below.
14/130 Hon Substantive - amends new 911
Robyn s.114A(1). Imposesab year
McSweeney limitation period for complaints of
Tier 1 offences. Conflicts with
unnumbered amendment and
25/130 above, both of Hon
Murray Criddle.
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25/130 Hon Consequential - dependent upon 9.10
Murray Criddle | the passing of unnumbered
amendment of Hon Murray
Criddle above. Conflicts with
14/130 above.
76/130 Minister | Administrative - rewords and 9.12
for Housing and | clarifies new s.114A(2)(b) and (3)
Works within a single subsection.
cl.131 Repeals 140/131 Hon | Substantive - deletes clause. 9.15
and Murray Criddle
replaces
s.118
cl.133 s.123(1) 27/133 Hon Substantive - deletes clause. 9.17
Murray Criddle
NC120 | Wildlife 77INC120 Consequential - amendments to 10.2
Conservat Minister for Wildlife Conservation Act 1950
ion Act Housingand | consequential to clauses 110 and
1950, ss. Works 116.
16 and
23D
NC121 | Newsd4A | HonMurray | Substantive- addsan additional 10.3
A Criddle (not on | paragraph on property rights and
the SNP) compensation to the proposed
new object and principles
provision of the Act.
NC122 | s5and 78/INC122 Substantive - amends s.5 and 105
& 123 s.12 Minister for s.12 of the Act.
Housing and
Works
NC 122 New 132/NC122 Hon | Substantive - new s.120A and 10.10
& 123 s.120A, | Christine Sharp | amends s.48H of the Act.
s.48H
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No. of Act Notice Paper pararef.
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No. and Mover
NC 126 S.99A 79/NC126 Consequential - deletes 10.14
Minister for S.99A(1)(b) dependent on the
Housingand | passing of clause 129, which
Works removes requirement for
Minister’s consent to institute
prosecutions.
NC 133 New 28/NC133A Substantive - inserts a new 10.15
S.122AA Hon Murray s.122AA into the Act establishing
Criddle ministerial guidelines for the
guidance of the CEO.
NC 139 | Schedule | Hon Murray | Substantive - repeals Schedule 1 10.16
1 Criddle (not on | penalties. Will require penalty
the SNP) provisionsto bereinserted in Act
elsewhere or in the regulations.
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Clause | Mover | SNP Ref. | Section of Act Notesfor Committee
Affected

2 MC 15/2 N/A

6 Cs 80/6 s.38 Dependent upon Cl 5 being agreed to
(introduces the definition of
“significant proposa”).

6 RC 82/7 s.38 Dependent upon Cl 5 being agreed to
(introduces the definition of
“significant proposa”).

7 Cs 81/7 New s.38A &

s.38B

7 Cs 82/7 New s.38A & | Consequential. Dependent upon 81/7

s.38B being agreed to.

9 Cs 134/9 New s.38A & | If agreeto then Min cannot move

s.38B amendments 30/10, 31/10 and 32/10 as
inconsistent with amendment to retain
capacity to suspend. If negatived Min
amendments may be moved to CI. 10.
9 MC 16/9 s.40
10 Minist | 30/10 New 40A & Cannot be moved if 134/9 agreed to.
er 40B
(Min)

10 Min 3110 New 40A & Consequential. Dependent upon 30/10

40B being agreed to.

10 Min 32/10 New 40A & Conseguential. Dependent upon 30/10

40B being agreed to.

12 Min 33/12 New 41A Consequential. Dependent upon 30/10
being agreed to.

15 CS 84/15 s.44

20 CS 85/20 s.48

20 Cs 86/20 s.48 Consequential. Dependent upon 85/20
being agreed to.

21 Min 34/21 s.48F Conseguential. Dependent upon Cl. 23
being agreed to (inserts new
s.100(3a)).

23 Cs 87/23 s.100 Consequential. Dependent upon 81/7
being agreed to.

28 Min 35/29 New s.3A

29 MC 17/29 New s.3A

29 MC 18/29 New s.3A

29 PF 1/29 New s.3A Postpone until consideration of 2/29
inserting definition of “pursuant to
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lawful authority”. If 2/29 not agreed
to then amendment cannot be moved.
Will aso prevent 3/55, 4/55, 5/55 and
6/55 being moved in current form.
This assumes that 1/29 is wholly
dependent upon 2/29 being agreed to.
Pursuant to lawful authority may be
capable of ameaning in absence of a
definition being inserted.

29

MC

19/29

New s.3A

29

MC

20/29

New s.3A

29

MC

21/29

New s.3A

29

PF

2/129

New s.3A

If agreed to then consider postponed
amendment 1/29. If negatived then
1/29 cannot be moved as dependent
upon insertion of definition of
“pursuant to lawful authority”. Hon
Peter Foss must consider whether
wishes to proceed with /29 if the
definition of pursuant to lawful
authority negatived.

55

PF

3/55

New s.74A &
s.74B

Dependent upon 2/29 being agreed to.
If 2/29 negatived then amendment
cannot be moved in current form.

55

PF

4/55

New s.74A &
s.74B

Dependent upon 2/29 being agreed to
and related 3/55 and 4/55. If 2/29
negatived then amendment cannot be
moved in current form.

55

PF

5/55

New s.74A &
s.74B

Dependent upon 2/29 being agreed to.
If 2/29 negatived then amendment
cannot be moved in current form.

55

CS

88/55

New s.74A &
s.74B

This amendment cannot be moved if
5/55 or 6/55 agreed to. The above
amendments have priority asthey are
firstintime (SNP 131 Issue 1,
13/11/02). If 5/55 and 6/55 negatived
or not moved then this amendment
must be moved in different form. In
current form it seeks to delete words
and then re-insert the same words.
Can be easily rectified.

55

PF

6/55

New s.74A &
s.74B

Dependent upon 2/29 being agreed to.
If 2/29 negatived then cannot be
moved. If 2/29 agreed to then can be
moved in priority to Min amendments
36/55, 37/55 and 38/55 because this
amendment first in time (SNP 131
Issue 1, 13/11/02).

55

Min

36/55

New s.74A &
s.74B

If 2/29 negatived then can be moved.
If 6/55 agreed to then will be
redundant as 6/55 also deletes these
words.

108
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55 Min 37/55 New s.74A & | If 6/55 agreed to then cannot be moved
s.74B because seeks to insert words into
words already deleted.
55 Min 38/55 New s.74A & | Consequentia. Dependent upon 36/55
s.74B being agreed to.
65 Min 39/65 New 122A
72 Min 40/72 s.54
72 Min 4172 s.54 Conseguential. Dependent upon 40/72
being agreed to.
73 CS 89/73 s.55
75 Min 135/75 s.57
76 CS 136/76 s.58
100 MC 22/100 s.106
110 Cs 91/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 being agreed to. Postpone until
51A-51T) deal with 99/110.
110 CSs 92/110 New Div. 2,
Part V (ss
51A-51T)
110 CSs 93/110 New Div. 2,
Part V (ss
51A-51T)
110 CS 94/110 New Div. 2, Appears to conflict with 51B, even if
Part V (ss amended by 97/110. Out of order
51A-51T) unless seek to amend to delete para (b)
from 51B(1).
110 Cs 95/110 New Div. 2, Consequential. Dependent upon
Part V (ss 104/110 being agreed to. Postpone
51A-51T) until deal with 104/110. If 104/110
negatived then cannot be moved.
110 Cs 97/110 New Div. 2, Dependent upon proposed
Part V (ss amendments, 129/116, 129A/116,
51A-51T) 139/116 and 129C/116 (which define
“ecologically significant community”
and “ecologically significant flora’)
being agreed to. Postpone until deal
with 129/116, 129A/116, 139/116 and
129C/116 (related 126/116, 127/116
also dependent upon proposed
amendments 129/116, 129A/116,
139/116 and 129C/116 being agreed
to). If these not agreed to then this
amendment (and 126/116, 127/116)
cannot be moved. Alternatively, if do
not postpone and proceed with
consideration of this amendment first
and is negatived then amendments
126/116, 127/116, 129/116, 129A/116,
139/116 and 129C/116 cannot be
moved as are redundant.
110 CS 98/110 New Div. 2,
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Part V (ss
51A-51T)
110 Min 43/110 New Div. 2,
Part V (ss
51A-51T)
110 CS 99/110 New Div. 2, 99/110 later intime to Min
Part V (ss amendments 44/110, 137/110 and
51A-51T) 45A/110 which delete words and insert
wordsto existing s.51B(2) which CS
seeksto delete. Min amendments must
be dealt with first because first in time.
If Min amendments agreed to then CS
amendment cannot be moved because
seek to del ete words agreed to be
inserted. If 99/110 cannot be moved
then dependent amendment 91/110
cannot be moved. Also, related
amendments which facilitate the two
part regime proposed by CS for
clearing permits (area permitsin 51E —
99/110, 91/110, 100/110, 101/110,
102/110 and 103/110 and purpose
permitsin 51EA —104/110, 95/110,
105/110, 106/110, 107/110, 108/110,
109/110, 110/110, 111/110, 112/110,
115/110, 116/110, 118/112, 119/112,
120/112, 121/112, 122/112, 123/112,
124/112, 125/112, 130/119 and
131/119) cannot be moved if proposed
s.51E agreed to with Min amendments.
Thisis because proposed 51EA would
be inconsistent with the single regime
for clearing permits proposed in
exigting s.51E as amended by the Min.
Will require recommittal of Cl. 110 if
CS amendments are to be considered.
110 RMc | 7/110 New Div. 2,
Part V (ss
51A-51T)
110 Min 44/110 New Div. 2, To be dealt with prior to CS
Part V (ss amendments 99/110 and consequential
51A-51T) amendments to 99/110.
110 Min 137/110 New Div. 2, Has priority to CS amendment 99/110
Part V (ss because first in time.
51A-51T)
110 Min 45A/110 | New Div. 2, Has priority to CS amendment 99/110
Part V (ss because first in time. Proposed s.51E
51A-51T) as amended by Minisdirectly

inconsistent with CS amendment to
restrict applicants for clearing permits
in s.51E to area permitsonly (and is

a so inconsistent to the two part

110
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clearing permit regime proposed by CS
by new s.51E —99/110 and s.51EA —
104/110).

110 MC 23/110 New Div. 2,
Part V (ss
51A-51T)

110 Min 46/110 New Div. 2,
Part V (ss
51A-51T)

110 Min 47/110 New Div. 2, Consequential. Dependent upon
Part V (ss 46/110 being agreed to.
51A-51T)

110 Cs 100/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 being agreed to.
51A-51T)

110 Cs 101/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 being agreed to.
51A-51T)

110 Cs 102/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 being agreed to.
51A-51T)

110 Cs 103/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 being agreed to.
51A-51T)

110 RMc | 8/110 New Div. 2, Cannot be moved. Beyond the scope
Part V (ss and purpose of the Bill in that the Bill
51A-51T) does not deal with matters of

compensation for refusal to clear. Is
also out of order because would
require an appropriation (see s.42(3)
CAAA - would require an appropriation
to fund compensation.

110 Min 48/110 New Div. 2, Consequential. Dependent upon
Part V (ss 44/110, 45A/110 and 137/110 being
51A-51T) agreed to.

110 Cs 104/110 New Div. 2, Substantive. Dependent upon whether
Part V (ss 99/110 (new 51E) agreed to.
51A-51T)

110 Cs 105/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 and 104/110 being agreed to.
51A-51T)

110 Cs 106/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 and 104/110 being agreed to.
51A-51T)

110 Cs 107/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 and 104/110 being agreed to.
51A-51T)

110 Cs 108/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 and 104/110 being agreed to.
51A-51T)

110 CS 109/110 New Div. 2, Conseguential. Dependent upon
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Part V (ss 99/110 and 104/110 being agreed to.
51A-51T)

110 Cs 110/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 and 104/110 being agreed to.
51A-51T)

110 Cs 111/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 and 104/110 being agreed to.
51A-51T)

110 Cs 112/110 New Div. 2, Consequential. Dependent upon
Part V (ss 99/110 and 104/110 being agreed to.
51A-51T)

110 Cs 113/110 | New Div. 2,

Part V (ss
51A-51T)

110 RMc | 9/110 New Div. 2,
Part V (ss
51A-51T)

110 CS 114/110 | New Div. 2,
Part V (ss
51A-51T)

110 Min 49/110 New Div. 2, Dependent upon 50/110 (new 51N).
Part V (ss Postpone until deal with 50/110 to
51A-51T) replace existing 51N).

110 RMc | 10/110 New Div. 2,

Part V (ss
51A-51T)

110 Min 50/110 New Div. 2, If agreed to deal with postponed s51L
Part V (ss (49/110).
51A-51T)

110 Cs 115/110 New Div. 2, Consequential. Dependent upon
Part V (ss 104/110 being agreed to. Also cannot
51A-51T) be moved if Committee agreesto Min

amendment 50/110 because seeks to
add words to words that have agreed to
be deleted. Recommittal required.

110 Cs 116/110 New Div. 2, Consequential. Dependent upon
Part V (ss 104/110 being agreed to. Also cannot
51A-51T) be moved if Committee agreesto Min

amendment 50/110 because seeks to
add words to words that have been
agreed to be deleted. Recommiittal
reguired.

110 Min 51/110 New Div. 2, Consequential. Dependent upon Min
Part V (ss amendment 50/110 and related
51A-51T) amendments 44/110, 137/110,

45A/110 being agreed to which delete
the capacity to transfer a clearing
permit from s.51E.

110 Min 52/110 New Div. 2, Needs to be moved in different form
Part V (ss because seeks to delete words and then
51A-51T) re-insert the same words.

110 Min 53/110 New Div. 2, Consequential. Dependent upon

112
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APPENDIX 2: Notesto assist to determine order for dealing with
proposed amendments in Committee of the Whole

Part V (ss 50/110 and related amendments
51A-51T) 44/110, 137/110, 45A/110 being
agreed to.

110 Min 54/110 New Div. 2, Consequential. Dependent upon
Part V (ss 50/110 and related amendments
51A-51T) 44/110, 137/110, 45A/110 being

agreed to.

110 Min 55/110 New Div. 2, Consequential. Dependent upon
Part V (ss 50/110 and related amendments
51A-51T) 44/110, 137/110, 45A/110 being

agreed to.

110 Min 56/110 New Div. 2, Consequential. Dependent upon
Part V (ss 48/110 (new para(9) - (12) to s.51E)
51A-51T) being agreed to.

110 Min 57/110 New Div. 2, Consequential. Dependent upon
Part V (ss 50/110 and related amendments
51A-51T) 44/110, 137/110, 45A/110 being

agreed to.

110 CSs 117/110 New Div. 2,

Part V (ss
51A-51T)

110 Min 58/110 New Div. 2,
Part V (ss
51A-51T)

112 Cs 118/112 New s.101A Conseguential. Dependent upon
amendment 104/110 (s.51EA) being
agreed to. If not cannot be moved.

112 Cs 119/112 New s.101A Consequential. Dependent upon
104/110 (s.51EA) being agreed to. If
not cannot be moved.

112 Cs 120/112 New s.101A Consequential. Dependent upon
amendment 104/110 (s.51EA) being
agreed to. If not cannot be moved.

112 Cs 121/112 New s.101A Conseguential. Dependent upon
amendment 104/110 (s.51EA) being
agreed to. If not cannot be moved.

112 Min 59/112 New s.101A Conseguential. Dependent upon
50/110 and related amendments
44/110, 137/110, 45A/110 being
agreed to.

112 Min 60/112 New s.101A Conseguential. Dependent upon
50/110 and related amendments
44/110, 137/110, 45A/110 being
agreed to.

112 Cs 122/112 New s.101A Consequential. Dependent upon
amendment 104/110 (s.51EA) being
agreed to. If not cannot be moved.

112 Cs 123/112 New s.101A Conseguential. Dependent upon
104/110 (s.51EA) being agreed to.

112 RMc | 11/112 New s.101A

112 RMc | 12/112 New s.101A
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112 Cs 124/112 New s.101A Consequential. Dependent upon
104/110 (s.51EA) being agreed to.
112 Cs 125/112 New s.101A Consequential. Dependent upon
104/110 (s51EA) being agreed to.
112 Min 61/112 New s.101A Consequential. Dependent upon
48/110 being agreed to (inserts new
s.51E(9) to (12)).
112 MC 24/112 New s.101A
116 Min 62/116 New Schedule
586
116 Min 63/116 New Schedule
5&6
116 Cs 126/116 New Schedule | If 97/110 negatived then redundant.
5& 6 Otherwise, postpone until deal with
129C/116. If 129C/116 negatived then
this amendment and 97/110 cannot be
moved.
116 Cs 127/116 New Schedule | If 97/110 negatived then redundant.
5& 6 Otherwise, postpone until deal with
129/116. If 129/116 negatived then
this amendment and 97/110 cannot be
moved.
116 Min 64/116 New Schedule
5&6
116 Cs 138/116 New Schedule
5&6
116 Cs 129/116 New Schedule | If 97/110 negatived then redundant. If
5&6 97/110 postponed then if negatived
cannot move 127/116 or 97/110.
116 Cs 129A/116 | New Schedule | Formatting. Dependent upon 129/116
5&6 being agreed to.
116 Cs 139/116 New Schedule | If 97/110 negatived then redundant. If
5& 6 97/110 postponed then if negatived
cannot move 126/116 or 97/110. The
section referred to in the proposed
amendment should be s.51B(1) only
and not s.51(1)(b). Para(b) does not
refer to ecologically significant
communities. Thisis para(c) and (d).
116 Cs 129C/116 | New Schedule | If 97/110 negatived then redundant. If
5& 6 97/110 postponed then if negatived
cannot move 129C/116 or 97/110.
116 Min 65/116 New Schedule
5&6
116 Min 66/116 New Schedule
5&6
116 Min 67/116 New Schedule
5&6
116 Min 68/116 New Schedule
5&6
116 Min 69/116 New Schedule | Consequential. Dependent upon
5& 6 67/110 being agreed to (deleting item

114
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APPENDIX 2: Notesto assist to determine order for dealing with
proposed amendments in Committee of the Whole

10 of Schedule 6).
118 Min 70/118 Amendments | Consequential. Dependent upon
to Soil and transitiona provisionsin Cl. 119 being
Land agreed to (and the removal from
Conservation | Schedule 6 —item 10 of the exception
Regulations granted to notices of intention to clear
1992 —67/116). Postponeto deal with Cl.
119 assuming 67/116 agreed to.
118 Min 71/118 Amendments | Consequential. Dependent upon
to Soil and transitiona provisionsin Cl. 119 being
Land agreed to (and the removal from
Conservation | Schedule 6 —item 10 of the exception
Regulations granted to notices of intention to clear
1992 —67/116). Postpone consideration to
deal with Cl. 119 assuming 67/116
agreed to.
119 Min 72/119 Transitiona Consequential. Dependent upon
Provisionsof | 67/116 being agreed to.
Bill
119 Min 73/119 Trangitiona Consequential. Dependent upon
Provisionsof | 67/116 being agreed to.
Bill
119 Min 74/119 Transitiona Consequential. Dependent upon
Provisionsof | 67/116 being agreed to.
Bill
119 Cs 130/119 | Transitiona Conseguential. Dependent upon
Provisionsof | 104/110 (s.51EA) and 99/110 (new
Bill 51E) being agreed to.
119 Cs 131/119 | Transitiona Consequential. Dependent upon
Provisionsof | 104/110 (s.51EA) and 99/110 (new
Bill 51E) being agreed to.
121 RMc | 13/121 New s.4A
122 Min 75/122 s.16
130 RMc | 14/130 s.114A
130 MC 25/130 s.114A Consequential. Dependent upon MC
(No Ref(1)) being agreed to. Cannot
be moved if 14/130 agreed to.
130 Min 25/130 s.114A
130 MC No Ref(1) | s.114A Cannot be moved as 14/130 (earlier in
time) takes priority. If 14/130
negatived then still cannot be moved
because seeking to delete words that
would have already been agreed to.
Will require recommittal.
131 MC 140/131 | s118
133 MC 27/133 s.123(1)
New
Clauses
120 Min 77/NC120 | Wildlife and
Conservation
Act 1950, ss.
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16 & 23D

122/123 Min 78/NC122 | s5& s.12
122/123 | CS 132/NC12 | New s.120A &

2 s.48H
126 Min 79/NC126 | s.99A
133 MC 28/NC133 | New s.122AA
Schedule
Schedule | MC No Ref(2) | Schedule 1
1
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APPENDIX 3
SUPPLEMENTARY NOTICE PAPER NO. 131, I SSUE NO. 5

Supplementary Notice Paper No. 131, I ssue No. 5

NOTE: AMENDMENT REFERENCE NUMBERSIN SUPPLEMENTARY NOTICE PAPERS

The numbers shown in the left hand side of the margin in a Supplementary Notice Paper
indicate the amendment number and the subject clause number.

ie. 4/2. The‘4’ indicates it was the fourth amendment received and the ‘2" indicates the clause
of the Bill that it seeksto amend - in this case Clause 2.
Other information

. Amendments are placed on the Supplementary Notice Paper in order of
receipt of signed amendments.

. If an amendment, on an aready published Supplementary Notice Paper is
altered, it will receive a new number to indicate that it is a new/revised
amendment.
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WESTERN AUSTRALIA

LEGISLATIVE COUNCIL

AMENDMENTS AND SCHEDULES

Supplementary Notice Paper No. 131
Issue No. S

FRIDAY, APRIL 11 2003

ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 [131-2]

‘When in committee on the Environmental Protection Amendment Bill 2002:

Clause 2

Hon Murray Criddle: To move -
15/2 Page 2, after line 15 - To insert -

«

(4) No days may be fixed under subsection (1) or (2) for the Act or any provision in
this Act until Codes of Practice as referred to in section 122A have been

developed.

Clause 6
Hon Christine Sharp: To move -

80/6 Page 5, lines 7 to 9 - To delete the lines.
Hon Robin Chapple: To move -

133/6 Page 5, lines 10 and 11 - To delete the lines.

Clause 7
Hon Christine Sharp: To move -

81/7 Page 8, lines 4 to 28 - To delete the lines.
Hon Christine Sharp: To move -

82/7 Page 9, line 5 - To delete the line.
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Clause 9

Hon Christine Sharp: To move -
134/9 Page 13, after line 6 - To insert -

13

(3)  After section 40(3) the following subsection is inserted —

13

(3a) Subject to any direction made under section 43, and without
limiting the generality of subsection (3), the Authority may
suspend for a reasonable period any environmental review required
to be undertaken under subsection (2)(b) (in this subsection called
“the particular review”’) if —

(a)  the proponent involved with the particular review agrees with the
suspension;

(b) the Authority, or a decision-making authority, is in the process of
developing a policy that may be relevant to the particular review;

(c) the assessment of a strategic proposal which relates to the same
land or waters as the particular review has not yet been completed,
and the outcome of that assessment may be relevant to the
particular review; or

(d) the assessment of any other proposal (which may, if implemented
together with the proposal the subject of the particular review, have
a significant cumulative impact on the environment) has not yet
been completed, and the particular review would be more
effectively undertaken after that other proposal has been assessed.

Hon Murray Criddle: To move -
16/9 Page 14, after line 5 - To insert -

3

(10)  Subject to any direction made under section 43, the Authority will
complete its assessment of a proposal as soon as is practicable, but not
later than 120 days after the notices are given under section 39A(3).

Clause 10

" The Minister for Housing and Works: To move -
30/10 Page 14, line 11 - To delete “suspend or”.
The Minister for H(l)using and Works: To move -
31/10 Page 14, line 13 - To delete “suspension or”.
The Minister for Housing and Works: To move -

32/10 Page 14, lines 25 to 27 - To delete the lines.
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33/12

84/15

85/20

86/20

34/21

87/23

35129

17/29

18/29

Clause 12

The Minister for Housing and Works: To move -
Page 16, lines 28 and 29 - To delete the lines.
Clause 15

Hon Christine Sharp: To move -

Page 18, lines 25 to 27 - To delete the lines.
Clause 20

Hon Christine Sharp: To move -

Page 28, after line 13 - To insert -

173

(b) is to advertise that non-compliance in the prescribed manner; and

Hon Christine Sharp: To move -

Page 29, line 5 - To delete “(1a)(b)” and insert instead -
“ (la)e) ™.

Clause 21

The Minister for Housing and Works: To move -
Page 29, line 13 - To delete “(2c)” and insert instead -
“ (3a) .

Clause 23

Hon Christine Sharp: To move -

Page 29, lines 25 to 28 - To delete the lines.

Clause 29

The Minister for Housing and Works: To move -

Page 36, line 11 - To insert before “but” -

“

and includes dead vegetation unless that dead vegetation is of a class
declared by regulation to be excluded from this definition

Hon Murray Criddle: To move -

Page 38, lines 2 and 3 - To delete “or potential detriment or degradation”.
Hon Murray Criddle: To move -

Page 38, lines 5 and 6 - To delete “or potential detriment of an environmental value”.

122
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Hon Peter Foss: To move -

1/29 Page 38, after line 8 - To insert -

113

except where it occurs pursuant to lawful authority .
Hon Murray Criddle: To move -

19/29 Page 38, line 12 - To delete “or potential”.
Hon Murray Criddle: To move -

20/29 Page 38, line 22 - To delete “or potential”.
Hon Murray Criddle: To move -

21/29 Page 38, lines 29 and 30 - To delete “to prevent, control or abate the environmental harm and”.

Hon Peter Foss: To move -

2/29 Page 39, after line 2 - To insert -

3

an event occurs ‘‘pursuant to lawful authority” where it occurs —

(a) in the implementation of a proposal in accordance with an implementation
agreement or decision;

(b) in accordance with —
(i) aprescribed standard;
(i) aclearing permit;
(iii)  a works approval;
(iv) alicence;

(v) arequirement contained in a closure notice, an environmental

protection notice, a vegetation conservation notice or a prevention
notice;

(vi) an approved policy;
(vil)) a declaration under section 6;
(vii)  an exemption under section 75; or

(ix) alicence, permit, approval or exemption granted, issued or given
under the regulations; or

(c) inthe exercise of any power conferred under this Act;

(d) asaresult of an authorised act which did not contravene any other written
law;

““authorised act” for the purpose of paragraph (d) of the definition of “pursuant
to lawful authority” means —

(a) done in accordance with an authorisation, approval, requirement or
exemption given in the exercise of a power under another written law;

(b) done in the exercise by a public authority, or a member, officer or

employee of a public authority, of a function conferred under another
written law;

(c) done as an agricultural practice within the meaning of the Agricultural

Practices (Disputes) Act 1995 in respect of which an order has been made
under section 12 of that Act and —
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(i) in accordance with the order as to the carrying out or management
of that agricultural practice; or

(ii) in the carrying out or management of a normal farm practice, as
specified in the order;
(d) done—
(1) as an agricultural practice within the meaning of the Agricultural
Practices (Disputes) Act 1995; or
(ii) in the management or harvesting of a plantation, and in
compliance with a code of practice relating to an act of that kind

issued under section 122A or made or approved under any other
written law;

(e) anact—

(i) inrespect of which notice of intention was given under the Soil

and Land Conservation Regulations 1992 at least 90 days before
the act was carried out;

(ii)  which is carried out not more than 2 years after the giving of the
notice of intention;

(iii)  which was not referred to the Authority as a proposal under
Part IV, or was so referred and not accepted by the Authority; and

(iv)  inrespect of which a soil conservation notice, within the meaning

- of section 31 of the Soil and Land Conservation Act 1945, has not
been served,

and done in the absence of a soil conservation notice;

(f) without limiting section 74A and paragraphs (a) to (¢) of this subsection,
an act of a kind set out in Schedule 6; or

() an act of a kind prescribed for the purposes of section 51C that was not

done in an environmentally sensitive area within the meaning of
section 51A.

(4) In subsection (5) —

“commencement day” means the day on which section 110 comes into operation;
“regulation 4 notice” means a notice of intention under regulation 4 of the Soil
and Land Conservation Regulations 1992.

(5) For the purpose of subsection (2) the definition of “authorised act” does not apply
to a regulation 4 notice given less than 90 days before the commencement day.

Clause 55
Hon Peter Foss: To move -

3/55 Page 59, line 11 - To insert before “It” -

13

(1) Despite the exception of an act being pursuant to lawful authority provided in the
definition of “environmental harm” in Section 3A, in any prosecution for
causing serious environmental harm or material environmental harm, it shall be
sufficient for the prosecution to aver in the complaint that the environmental harm
occurred without lawful authority for the lack of lawful authority, in the absence of
evidence to the contrary, to be proved; unless at least 30 days before the day set for
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the hearing of the prosecution the defendant gives notice to the prosecution in
writing giving full particulars of the lawful authority upon which the defendant
intends to rely. In such case, all other forms of lawful authority are deemed to
have been admitted by the defendant not to apply and the proof of lack of the

particular lawful authority of which notice has been given shall lie on the
prosecution.

(2) Without limiting the effect of subsection (1)

Hon Peter Foss: To move -

4/55 Page 59, line 17 to page 60, line 7 - To delete the lines and insert instead -

13

pursuant to lawful authority other than as described in paragraph (d) of the
definition of “pursuant to lawful authority”

Hon Peter Foss: To move -

5/55 Page 60, line 9 - To insert before “It” -

13

(1) Despite the exception of the act being pursuant to lawful authority provided in the
definition of “environmental harm” in Section 3A, in any prosecution for
causing serious environmental harm or material environmental harm, it shall be
sufficient for the prosecution to aver in the complaint that the environmental harm
occurred without lawful authority for the lack of lawful authority, in the absence of
evidence to the contrary, to be proved; unless at least 30 days before the day set for
the hearing of the prosecution the defendant gives notice to the prosecution in
writing giving full particulars of the lawful authority upon which the defendant
intends to rely. In such case, all other forms of lawful authority are deemed to
have been admitted by the defendant not to apply and the proof of lack of the

particular lawful authority of which notice has been given shall lie on the
prosecution.

(2) Without limiting the effect of subsection (1)

Hon Christine Sharp: To move -

88/55 Page 60, lines 9 to 14 - To delete the lines and insert instead -

@

(1) Itis a defence to proceedings under this Part for causing serious environmental
harm or material environmental harm if the person charged with that offence
proves that the environmental harm was an unavoidable consequence of an
authorised act which did not contravene any other written law.

Hon Peter Foss: To move -

6/55 Page 60, line 12 to page 62, line 16 - To delete all words after “harm” and insert instead -

@

was pursuant to lawful authority or resulted from an act carried out pursuant to
lawful authority
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The Minister for Housing and Works: To move -
36/55 Page 61, lines 13 to 30 - To delete the lines.
The Minister for Housing and Works: To move -

37/55 Page 61, line 32 - To delete “an act” and insert instead -

3 2

clearing

The Minister for Housing and Works: To move -
38/55 Page 62, lines 6 to 16 - To delete the lines.
Clause 65

The Minister for Housing and Works: To move -
39/65 Page 66, line 8 - To insert after “CEO” -

113

, on the recommendation of the Authority, ~
Clause 72

The Minister for Housing and Works: To move -
40/72 Page 73, after line 8 - To insert -

(2) After section 54(2) the following subsection is inserted —

13

(2a)  As well as seeking comments under subsection (2)(b) the CEO is to
advertise the application in the prescribed manner, inviting any person

who wishes to comment on it to do so within such period as is specified
in the advertisement.

i3]

The Minister for Housing and Works: To move -
41/72 Page 73, after line 11 - To insert -

13

(3) Section 54(3) is amended by inserting after “(2)(b)” —
“ or(a) ”.
Clause 73

Hon Christine Sharp: To move -

89/73 Page 74, after line 8 - To insert -

113

(2) After section 55(3) the following subsection is inserted —
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“

(4) If the CEO is of the opinion that an offence has been committed under

subsection (1), the CEO must advertise that alleged offence in the
prescribed manner.

Clause 75

The Minister for Housing and Works: To move -
135/75 Page 74, after line 29 - To insert -

(3) After section 57(2) the following subsection is inserted —

13

(2a)  As well as seeking comments under subsection (2)(b) the CEO is to
advertise the application in the prescribed manner, inviting any person

who wishes to comment on it to do so within such period as is specified
in the advertisement.

i

(4)  Section 57(3) is amended by inserting after “(2)(b)” —
“ or(2a) .

Clause 76

Hon Christine Sharp: To move -
136/76 Page 75, after line 27 - To insert -

“

(2)  After section 58(4) the following subsection is inserted —

“

(5) If the CEO is of the opinion that an offence has been committed under

subsections (1) or (2), the CEO must advertise that alleged offence in the
prescribed manner.

2

Clause 100

Hon Murray Criddle: To move -
22/100 Page 107, after line 22 - To insert -

(5) Appeals lodged under this Part shall be determined within a period of
60 days of lodgement, or as specified by the Minister.
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Clause 110
Hon Christine Sharp: To move -
91/110 Page 116, line 27 - To delete “51E(7)” and insert instead -
“ S51E(1) .
Hon Christine Sharp: To move -
92/110 Page 117, line 7 - To delete “some or all of the”.
Hon Christine Sharp: To move -
93/110 Page 117; line 14 - To delete “some or all of the”.
Hon Christine Sharp: To move -
94/110 Page 117, line 19 - To insert after “51B” -
“ M@ "
Hon Christine Sharp: To move -
95/110 Page 117, line 21 - To delete “51E(8)” and insert instead -
“ S51E() .
Hon Christine Sharp: To move -
97/110 Page 118, after line 23 - To insert -

13

(¢) an ecological community specified in the notice; or
(d) an ecological community of a class specified in the notice,

to be an ecologically significant community for the purposes of Schedule 5; or
(e) flora specified in the notice; or

(f) flora of a class specified in the notice,

to be ecologically significant flora for the purposes of Schedule 5.

Hon Christine Sharp: To move -

98/110 Page 119, after line 17 - To insert -

13

(2) Ifthe CEO is of the opinion that an offence has been committed under

subsection (1), the CEO must advertise that alleged offence in the prescribed
manner.

2

The Minister for Housing and Works: To move -

43/110 Page 119, lines 24 to 26 - To delete the lines.
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Hon Christine Sharp: To move -

99/110 Page 120, line 19 to page 121, line 15 - To delete the lines and insert instead -

113

51E. Applications for clearing permits relating to a particular area

(1) An application for a clearing permit relating to a particular area, which is referred
to in this Division as an “‘area permit”, shall —

(a) be made in the form and in the manner approved by the CEO;
(b) indicate the particular area to which the application relates;

(c) be accompanied by the fee prescribed by or determined under the
regulations; and

(d) be supported by any management plans, maps, and other documents and
information required by the CEO and include a summary of that
supporting documentation and information.

(2) An application for an area permit, or the transfer of an area permit, can only be
made by the owner of the land on which the clearing is proposed to be done or a
person acting on the owner’s behalf.

Hon Robyn McSweeney: To move -
7/110 Page 121, line 4 - To insert after “information” -

113

reasonably 7.

The Minister for Housing and Works: To move -
44/110 Page 121, lines 7 and 8 - To delete “, or for the transfer of a clearing permit,”
The Minister for Housing and Works: To move -
137/110 Page 121, line 10 - To insert after “(1)(b)(i)” -
“o@
The Minister for Housing and Works: To move -
45A/110 Page 121, after line 12 - To insert -

13

(ii) by a person who satisfies the CEO that the person is likely to

become the owner of the land on which the clearing is proposed to
be done;

or

Hon Murray Criddle: To move -
23/110 Page 121, after line 28 - To insert -

(¢) undertake an assessment of the application and advise the
proponent of his intended decision within 90 days of having
received the application, or if the assessment is likely to take
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46/110

47/110

100/110

101/110

102/110

103/110

8/110

longer than 90 days, another such timeframe as agreed by the
proponent and the CEO.

The Minister for Housing and Works: To move -
Page 121, after line 28 - To insert -

14

(c) advertise the application in the prescribed manner, inviting any person

who wishes to comment on it to do so within such period as is specified in
the advertisement.

The Minister for Housing and Works: To move -

Page 122, line 1 - To insert after “(4)(b)” -

113

or(c) ”.
Hon Christine Sharp: To move -

Page 122, line 3 - To delete “a clearing” and insert instead -

113 2

an area
Hon Christine Sharp: To move -

Page 122, line 6 - To delete “a clearing” and insert instead -

113 2

an arca

Hon Christine Sharp: To move -

Page 122, line 8 - To delete “a clearing” and insert instead -

13 2

an area
Hon Christine Sharp: To move -

Page 122, lines 9 to 26 - To delete the lines and insert instead -

173

(7)  An area permit may be granted under subsection (5) for all or some of the clearing
applied for, and must describe the boundaries of the area that may be cleared.

Hon Robyn McSweeney: To move -

Page 122, after line 26 - To insert -

113

(9) Where an application made under section 51E pursuant to subsection 5(b),
the land to which the refusal applies shall be taken as for a public work
under Part 9 of the Land Administration Act 1997, and the provisions of
that Act shall apply accordingly, and the land so taken shall be a nature
reserve under the Conservation and Land Management Act 1984.

130

\COUNCIL1\DATA\WKGRP\DATA\LN\Inrp\In.epa.030519.rpf.019.xx.a.doc



NINETEENTH REPORT APPENDIX 3: Supplementary Notice Paper No. 131, Issue No. 5

The Minister for Housing and Works: To move -

48/110 Page 122, after line 26 - To insert -

13

(9) In the case of an application made under subsection (2)(a)(ii), the CEO may, under
subsection (5)(a), give the applicant a written undertaking that if the person
becomes the owner of the land on which the clearing is proposed to be done, the
CEO will, subject to subsection (10), grant a clearing permit to the applicant

subject to such of the conditions referred to in section 51H as the CEO specifies in
the undertaking.

(10) A clearing permit cannot be granted pursuant to an undertaking mentioned in
subsection (9) unless —

(a) the applicant becomes the owner of the land on or before such day as is
specified in the undertaking; and

(b) the CEO has been notified in writing that the applicant has become the
owner of the land.

(11) A reference in subsection (5)(b), (6) or (7)(a) or in section 51P(2) or 101A to
granting or refusing to grant a clearing permit includes a reference to giving or
refusing to give an undertaking mentioned in subsection (9).

(12) A reference in section 101A to the specification of a condition in a clearing permit
includes a reference to the specification of a condition in an undertaking
mentioned in subsection (9).

Hon Christine Sharp: To move -
104/110 Page 122, after line 26 - To insert -

3

S1EA. Applications for clearing permits for a particular purpose

(1)  An application for a clearing permit for a particular purpose or particular purposes,

and relating to different areas, which is referred to in this Division as a ‘“purpose
permit”, shall —

(a) be made in the form and in the manner approved by the CEO;

(b)  specify the particular purpose or particular purposes for which the permit
is sought;

(¢) be accompanied by the fee prescribed by or determined under the
regulations;

(d) be accompanied by an appropriately detailed vegetation management plan;

(e) be accompanied by appropriately detailed strategies and procedures
designed to identify and protect —

(1) areas of conservation or scenic value;
(i) florathe subject of a declaration under section 51B; or

(ili) ecological communities the subject of a declaration under section
51B; and

(f) be supported by any other documents and information required by the

CEO and include a summary of that supporting documentation and
information.
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@

3

@

®)

©

(D

An application for a purpose permit, or the transfer of a purpose permit, can only
be made by the person by or on whose behalf the clearing is proposed to be done.

If an application made under subsection (1) does not comply with subsections (1)

and (2), the CEO shall decline to deal with the application and advise the applicant
accordingly.

If the application complies with subsections (1) and (2), the CEO shall —

(@)
(®)

©

advise the applicant that the application has been received,;

invite any public authority or person which or who has, in the opinion of
the CEO, a direct interest in the subject matter of the application, to
comment on it within 28 days or such period as the CEO specifies; and

advertise the application in the prescribed manner, inviting any person
who wishes to comment on it to do so within the prescribed period.

The CEO shall, after having taken into account any comments received within the
specified period from any public authority or person from which or whom
comments were invited under subsection (4)(b) or (4)(c), and subject to

sections 510 and 51P

(a)

(b)

grant a purpose permit subject to such of the conditions referred to in
section 51H as the CEO specifies in the permit; or

refuse to grant a purpose permit.

The CEOQ is to give the applicant written notice of the refusal to grant a purpose
permit.

A purpose permit is to —

(a)

()
©

()

(e)

®

specify the particular purpose or particular purposes for which the permit
is sought;

specify the period for which the permit is to operate;

specify the total area of land within which clearing the subject of the
permit is allowable;

specify the maximum amount of native vegetation that may be cleared
under the permit;

describe the principles and criteria that are to be applied in relation to the
clearing; and

describe the strategies and procedures that are to be followed in relation to
the clearing including the application of the principle of waste
minimisation where appropriate.

Hon Christine Sharp: To move -

105/110 Page 122, line 28 - To insert after “under” -

“

either

9

Hon Christine Sharp: To move -

106/110 Page 122, line 29 - To insert after “5S1E(1)” -

“

or section S1EA(1) ”

132
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107/110

108/110

109/110

110/110

111/110

112/110

113/110

9/110

114/110

49/110

Hon Christine Sharp: To move -
Page 123, line 1 - To insert after “by” -

3 2

either
Hon Christine Sharp: To move -

Page 123, line 2 - To insert after “51E(5)” -
“ orsection SIEA(S) ”

Page 123, line 12 - To insert after “under” -

“ ”

either

Hon Christine Sharp: To move -

Page 123, line 12 - To insert after “S1E(1)” -
“ orsection SIEA(1) ”

Page 123, line 13 - To insert after “under” -

113 ”

either
Hon Christine Sharp: To move -

Page 123, line 14 - To insert after “S1E(S)” -

“ orsection SIEA(S) ”

Hon Christine Sharp: To move -

Page 123, line 19 - To delete “5 years” and insert instead -

113 9

one year

Hon Robyn McSweeney: To move -
Page 124, line 22 - To insert after “or” -

3

by mutual agreement between the CEO and the holder of a clearing permit .
Hon Christine Sharp: To move -

Page 126, after line 13 - To insert -

113

(3) If the CEO is of the opinion that an offence has been committed under

subsection (1), the CEO must advertise that alleged offence in the prescribed

manner.

The Minister for Housing and Works: To move -
Page 127, after line 23 - To insert -

13

(b) where a person has become the holder of the clearing permit by operation
of section 51N, the CEO is satisfied that the person is unwilling or unable

to comply with the conditions to which the permit is subject;
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Hon Robyn McSweeney: To move -
10/110 Page 128, line 20 - To delete “21” and insert instead -
“ 28
The Minister for Housing and Works: To move -
50/110 Page 130, lines 10 to 31 - To delete the lines and insert instead -

113

51N. Continuation of area permit on change of ownership

(1) If an area permit is held by the owner of the land to which the permit relates and
the interest by reason of which that person is the owner (the “interest™) is or is to
be transferred, or passes or is to pass, to another person (the “new owner”), the

new owner may, in the form and in the manner approved by the CEO, notify the
CEO —

(a) that the transfer or passing of the interest has occurred or is to occur; and
(b) that the new owner wishes to become the holder of the permit.

(2) If notification is given to the CEO under subsection (1) then —
(a) on the transfer or passing of the interest; or
(b) on the receipt of the notification by the CEO,

whichever is later, the new owner becomes the holder of the area permit by
operation of this section on the conditions to which the permit is subject.

.(3) If when the interest is transferred or passes the CEO has not received notification
under subsection (1), the area permit has no further effect unless and until such

notification is received.
Hon Christine Sharp: To move -

115/110 Page 130, line 24 - To insert after “and” -

113 2

either
Hon Christine Sharp: To move -
116/110 Page 130, line 24 - To insert after “S1E(2)” -
“ or5S1EAQ2) .
The Minister for Housing and Works: To move -
51/110 Page 131, lines 7 and 8 - To delete the lines.
The Minister for Housing and Works: To move -
52/110 Page 131, line 27 - To delete “relevant planning instrument” and insert instead -
“  planning instrument, or other matter, that the CEO considers relevant .

The Minister for Housing and Works: To move -

53/110 Page 132, lines 6 and 7 - To delete the lines.
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The Minister for Housing and Works: To move -
54/110 Page 132, line 9 - To delete “or transfer”.

The Minister for Housing and Works: To move -
55/110 Page 132, lines 11 and 12 - To delete “or transfer”.

The Minister for Housing and Works: To move -
56/110 Page 133, line 6 - To insert after “permits” -

113

and undertakings mentioned in section SIE(9) ™.
The Minister for Housing and Works: To move -

57/110 Page 133, line 7 - To delete “transfers of clearing permits” and insert instead -

113

notifications received under section SIN(1) .
Hon Christine Sharp: To move -
117/110 Page 136, line 1 - To delete the line and insert instead -

“

(3) Any person may apply for a clearing injunction.

The Minister for Housing and Works: To move -

58/110 Page 137, after line 4 - To insert -
(2) In subsections (3) and (4) —
“commencement day” means the day on which section 110 comes into operation;

“EP Act” means the Environmental Protection Act 1986 as amended by this Act.

(3) Despite section 51B of the EP Act, the Governor may make regulations
declaring —

(a) an area of the State specified in the notice; or
(b) an area of the State of a class specified in the notice,

to be an environmentally sensitive area for the purposes of Part V Division 2 of the
EP Act.

(4) Regulations under subsection (2) —

(a) cannot be made after the expiration of the period of 3 months after the
commencement day; and

(b) expire on the expiration of the period of 9 months after the
commencement day.

Clause 112

Hon Christine Sharp: To move -
118/112 Page 141, line 22 - To insert after “under” -

“ 2

either
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119/112

120/112

121/112

59/112

60/112

122/112

123/112

11/112

12/112

124/112

125/112

Hon Christine Sharp: To move -

Page 141, line 23 - To insert after “51E(5)” -
“ orsection 5S1EA(5) .

Hon Christine Sharp: To move -

Page 141, line 24 - To insert after “under” -
“ either ”.

Hon Christine Sharp: To move -

Page 141, line 24 - To insert after “S1E(5)” -
“ orsection SIEA(S) .

The Minister for Housing and Works: To move -

Page 141, lines 26 to 28 - To delete the lines.

The Minister for Housing and Works: To move -

Page 141, line 29 - To delete “or transfer of a clearing permit”.

Hon Christine Sharp: To move -

Page 142, line 1 - To insert after “under” -
“ either ”.

Hon Christine Sharp: To move -

Page 142, line 2 - To insert after “51E(5)” -
“ orsection SIEA(S) .

Hon Robyn McSweeney: To move -

Page 142, line 3 - To delete “21” and insert instead -

13 28 n'

Hon Robyn McSweeney: To move -

Page 142, line 10 - To delete “21” and insert instead -

“ 28 .

Hon Christine Sharp: To move -

Page 142, line 27 - To insert after “under” -
“ either ”.

Hon Christine Sharp: To move -

Page 142, line 27 - To insert after “5S1E(5)” -
“ orsection SIEA(S) ”.

136
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61/112

24/112

62/116

63/116

126/116

127/116

64/116

138/116

129/116

The Minister for Housing and Works: To move -
Page 142, after line 29 - To insert -

3

(5)  Subsections (1)(a)(ii) and (b), (3)(a) and (4) do not apply in relation to the grant of
a permit pursuant to an undertaking mentioned in section S1E(9).
Hon Murray Criddle: To move -
Page 143, after line 14 - To insert -

3

(9)  Appeals lodged under section 101A(1), (2), (3) and (4) will be determined
within a maximum time frame of 60 days, or as specified by the Minister.

Clause 116

The Minister for Housing and Works: To move -

Page 145, line 9 - To insert before “diversity” -

113 ”»

biological
The Minister for Housing and Works: To move -
Page 145, lines 9 and 10 - To delete “of plant species”.
Hon Christine Sharp: To move -

Page 145, line 15 - To delete “rare” and insert instead -
“ ecologically significant .

Hon Christine Sharp: To move -

Page 145, line 17 - To delete “threatened” and insert instead -
“ ecologically significant .

The Minister for Housing and Works: To move -

Page 145, line 28 - To insert before “conservation” -

13 ”

adjacent or nearby

Hon Christine Sharp: To move -
Page 146, line 8 - To insert after “71984” -

13

or any other land or waters reserved, protected or managed for the purpose
of, or purposes including, nature conservation

Hon Christine Sharp: To move -

Page 146, line 11 - To delete “threatened ecological” and insert instead -

113

ecologically significant .
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129A/116

139/116

129C/116

65/116

66/116

67/116

68/116

69/116

Hon Christine Sharp: To move -
Page 146, line 11 - To insert after “means” -

“

(@

Hon Christine Sharp: To move -
Page 146, after line 14 - To insert -

or
(b) an ecological community that is the subject of a declaration that is in force
under section 51B(1)(b);
Hon Christine Sharp: To move -

Page 146, after line 14 - To insert -

“

“ecologically significant flora” means —

(a) rare flora as defined in section 23F of the Wildlife Conservation Act 1950,
or

(b) flora that is the subject of a declaration that is in force under
section 51B(1)(c);

The Minister for Housing and Works: To move -

Page 146, line 15 - To delete “and “wetland’”” have the same meanings as they have” and insert
instead -

“

has the same meaning as it has .

The Minister for Housing and Works: To move -
Page 146, after line 17 - To insert -

3

“wetland” means an area of seasonally, intermittently or permanently waterlogged
or inundated land, whether natural or otherwise, and includes a lake,
swamp, marsh, spring, dampland, impoundment, tidal flat or estuary.

The Minister for Housing and Works: To move -
Page 148, lines 21 to 33 - To delete the lines.

The Minister for Housing and Works: To move -
Page 149, line 7 - To delete “24, 24A”.

The Minister for Housing and Works: To move -

Page 149, line 31 to page 150, line 8 - To delete the lines.
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Clause 118

The Minister for Housing and Works: To move -
70/118 Page 150, after line 20 - To insert -

113

(2) Regulation 2 is amended by deleting the definition of “to clear”.

The Minister for Housing and Works: To move -
71/118 Page 150, after line 21 - To insert -

43

“(4) Schedule 2 Form 1 is deleted.
(5) Schedule 3 is deleted.

Clause 119

The Minister for Housing and Works: To move -
72/119 Page 150, line 23 - To delete “subsections (2) and (3)” and insert instead -

“ 2

this section

The Minister for Housing and Works: To move -
73/119 Page 150, after line 23 - To insert -

“Authority” has the same meaning as it has in the EP Act;

The Minister for Housing and Works: To move -
74/119 Page 151, after line 3 - To insert -
(2) This subsection applies to clearing if —

(a) aregulation 4 notice relating to the clearing was given not less than
90 days before the commencement day;

(b) the clearing was or is commenced not more than 2 years after the giving of
the notice and is completed not more than 2 years after the commencement

day;

(c) the clearing was not referred to the Authority as a proposal under Part IV
of the EP Act, or was so referred and not accepted by the Authority; and

(d) asoil conservation notice, within the meaning of section 31 of the Soil and

Land Conservation Act 1945, has not been served in respect of the
clearing.

(3) For the purposes of sections 51C and 74B of the EP Act, clearing to which

subsection (2) applies is to be regarded as being clearing of a kind set out in
Schedule 6 to the EP Act.
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Hon Christine Sharp: To move -
130/119 Page 151, line 7 - To delete “section” and insert instead -

%

either sections .

Hon Christine Sharp: To move -
131/119 Page 151, line 7 - To insert after “51E(1) and (2)” -
“ orsections SIEA(1) and (2) .

Clause 121

Hon Robyn McSweeney: To move -

13/121 Page 152, lines 11 to 17 - To delete the clause.
Clause 122

The Minister for Housing and Works: To move -
75/122 Page 154, line 5 - To insert after “regulations” -

3

when requested by the Minister to do so or on its own initiative .
Clause 130

Hon Robyn McSweeney: To move -

14/130 Page 158, line 25 - To delete “at any time” and insert instead -

173

within 5 years of the time when the matter of complaint arose .
Hon Murray Criddle: To move -

25/130 Page 158, line 27 - To delete “other”.
The Minister for Housing and Works: To move -

76/130 Page 159, lines 1 to 9 - To delete the lines and insert instead -

3

(3) Despite section 51 of the Justices Act 1902 and subsection (2), if a complaint of an
offence to which subsection (2) applies specifies the day on which evidence of the
alleged offence first came to the attention of a person authorised to institute the
prosecution under section 114 the complaint —

(a) may be made within 24 months after that day; and

(b) need not contain particulars of the day on which the offence is alleged to
have been committed.

Clause 131
Hon Murray Criddle: To move -
140/131 Page 159, line 15 to page 160, line 23 - To delete the clause.
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Clause 133
Hon Murray Criddle: To move -

27/133 Page 161, lines 11 to 13 - To delete the clause.
New Clause 120

The Minister for Housing and Works: To move -
77/NC120 Page 151, after line 10 - To insert the following new Clause -

120, Wildlife Conservation Act 1950 sections 16 and 23D amended
(1) The amendments in this section are to the Wildlife Conservation Act 1950.

[* Reprinted as at 20 November 1998.
For subsequent amendments see Act No. 6 of 2002.]

(2) After section 16(1) the following subsection is inserted —

(la) Inthe case of fauna other than fauna in respect of which a declaration
under section 14(2)(ba) is in operation, subsection (1) does not apply to
the taking of fauna incidental to clearing referred to in section 51C(a),
(b) or (c) of the Environmental Protection Act 1986.

(3) Section 23D(5) is amended by deleting “subsection (6)” and inserting instead —
“  subsections (6) and (7) .

(4)  After section 23D(6) the following subsections are inserted —

(7) In considering an application under subsection (3) the Minister shall
have regard to the principles set out in Schedule 5 to the Environmental
Protection Act 1986 and shall not issue a licence if the taking of the
protected flora to which the licence would relate would be seriously at
variance with those principles.

(8)  Subsection (7) does not apply if the taking of the protected flora to which
the licence would relate is authorised by a clearing permit granted and in
force under Part V Division 2 of the Environmental Protection Act 1986.

”

New Clauses 122 and 123

The Minister for Housing and Works: To move -

78/NC122 Page 153, after the Table - To insert the following new Clauses -

122. Section 5 amended

(1) Section 5(1) is amended by deleting “(1) Subject to subsection (2), whenever” and
inserting instead —
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3 ”

Whenever
(2) Section 5(2) and (3) are repealed.
123. Section 12 anended
(1) Section 12(2) is repealed.

(2) Section 12(3) is amended by deleting “that interest exists.” and inserting instead —

13

the Authority member has that interest. ™.

(3) Section 12(4) is amended by deleting “and the Authority member may take part in
the consideration or discussion of the matter, but shall not vote thereon”.

“(4)  After section 12(4) the following subsection is inserted —

3

(5) If an Authority member discloses an interest in a matter under

subsection (1) or is determined under subsection (3) to have an interest
in a matter, the Authority member shall not —

(a) take part, as an Authority member, in the consideration or
discussion of the matter; or

(b) vote on the matter.

New Clauses 122 and 123
Hon Christine Sharp: To move -

132/NC122 Page 153, after the Table - To insert the following new Clauses -

113

122. Section 120A inserted

After section 120 the following section is inserted —

120A. Supply and ownership of environmental data or information

(1)  Subject to sections 39(3), 39(4) and 40(5), any environmental data or
information submitted to the Authority, the Department or the CEO in

relation to the requirements of this Act becomes the property of the Crown at
the time it is so submitted.

(2) The data or information referred to in subsection (1) shall be supplied to the
Authority, the Department or the CEO in the prescribed form.

(3) The data or information referred to in subsection (1) shall be collected and
compiled by the proponent in the prescribed manner.

2
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79/NC126

28/NC133

123. Section 48H amended

After section 48H(2)(a) the following paragraph is inserted —

3

(b) s to advertise that non-compliance in the prescribed manner; and

tE]

New Clause 126

The Minister for Housing and Works: To move -

Page 155, after line 12 - To insert the following new Clause -

13

126. Section 99A amended
Section 99A(1)(b) is deleted.

New Clause 133
Hon Murray Criddle: To move -

Page 161, after line 10 - To insert the following new Clause -

113

133. Section 122AA inserted

After section 122A the following section is inserted —

122AA. Ministerial Guidelines

(1)  The Minister will by notice published in the Gazette make, amend, or

revoke guidelines relating to the manner in which the CEO is to perform
the CEO’s functions under this Act.

(2) The CEO is to have regard to the guidelines in the exercise of his or her
functions under this Act. '

2
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