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EXECUTIVE SUMMARY AND RECOMMENDATIONS FOR THE  

REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

IN RELATION TO THE 

BETTING CONTROL AMENDMENT REGULATIONS (NO. 4) 2009, CASINO CONTROL 
AMENDMENT REGULATIONS 2009, CASINO CONTROL (BURSWOOD ISLAND) (LICENSING OF 

EMPLOYEES) AMENDMENT REGULATIONS (NO. 2) 2009, GAMING AND WAGERING 
COMMISSION AMENDMENT REGULATIONS 2009, RACING AND WAGERING WESTERN 
AUSTRALIA AMENDMENT REGULATIONS 2009 AND LIQUOR CONTROL AMENDMENT 

REGULATIONS (NO. 7) 2009 

EXECUTIVE SUMMARY 

1 The six instruments which are the subject of this report stood referred to this 
Committee on the dates upon which they were gazetted, according to the Committee’s 
Terms of Reference. 

2 The instruments arose from the Department of Racing, Gaming and Liquor’s Annual 
Review of its fees and charges for 2010. The various instruments propose increases to 
the fees by the amount specified in the Consumer Price Index. 

3 The Committee has previously set out its concerns with fee increases in its 32nd Report 
and this report raises similar issues in terms of the Committee’s ongoing inquiry into 
the level of cost recovery behind fees set by government departments. This report does 
not re-examine the legal issues canvassed in Report 32, rather builds upon those 
principles in light of its ongoing cost recovery inquiry. 

4 The Committee has concerns that the amendment regulations may not be authorised or 
contemplated by the various empowering Acts, but has been unable to properly fulfil 
its scrutiny role due to the lack of meaningful information provided by the Department 
in relation to these fee increases. 

5 This report sets out the Committee’s concerns with the instruments and its attempts to 
obtain the requested information from the Department. It also raises the issue of the 
ministerial certification process that came to the Committee’s attention during the 
scrutiny of the above delegated legislation. 
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RECOMMENDATIONS 

6 Recommendations are grouped as they appear in the text at the page number indicated: 

Page 17 

Recommendation 1:  The Committee recommends that the Betting Control Amendment 
Regulations 2009 (No. 4) be disallowed. 

 

Page 17 

Recommendation 2:  The Committee recommends that the Casino Control Amendment 
Regulations 2009 be disallowed.  

 

Page 17 

Recommendation 3:  The Committee recommends that the Casino Control (Burswood 
Island) (Licensing of Employees) Amendment Regulations (No. 2) 2009 be disallowed. 

 

Page 17 

Recommendation 4:  The Committee recommends that the Gaming and Wagering 
Commission Amendment Regulations 2009 be disallowed. 

 

Page 17 

Recommendation 5:  The Committee recommends that the Racing and Wagering 
Western Australia Amendment Regulations 2009 be disallowed. 

 

Page 18 

Recommendation 6:  The Committee recommends that the Liquor Control Amendment 
Regulations (No. 7) 2009 be disallowed. 
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

IN RELATION TO THE 

BETTING CONTROL AMENDMENT REGULATIONS (NO. 4) 2009, CASINO CONTROL 
AMENDMENT REGULATIONS 2009, CASINO CONTROL (BURSWOOD ISLAND) (LICENSING OF 

EMPLOYEES) AMENDMENT REGULATIONS (NO. 2) 2009, GAMING AND WAGERING 
COMMISSION AMENDMENT REGULATIONS 2009, RACING AND WAGERING WESTERN 
AUSTRALIA AMENDMENT REGULATIONS 2009 AND LIQUOR CONTROL AMENDMENT 

REGULATIONS (NO. 7) 2009 

1 INTRODUCTION 

Reference and Procedure 

1.1 The six instruments of subsidiary legislation which are the subject of this report all fall 
within the definition of ‘instrument’ in the Joint Standing Committee on Delegated 
Legislation’s (the Committee) Terms of Reference and they all stood referred to the 
Committee upon gazettal.1 

1.2 The instruments and various dates on which they were published in the Western 
Australian Government Gazette by the Government are as follows: 

• Betting Control Amendment Regulations (No. 4) 2009 gazetted on 30 October 
2009; 

• Casino Control Amendment Regulations 2009 gazetted on 30 October 2009; 

• Casino Control (Burswood Island) (Licensing of Employees) Amendment 
Regulations (No. 2) 2009 gazetted on 30 October 2009; 

• Gaming and Wagering Commission Amendment Regulations 2009 gazetted on 
30 October 2009; 

• Racing and Wagering Western Australia Amendment Regulations 2009 
gazetted on 30 October 2009; and the 

• Liquor Control Amendment Regulations 2009 (No. 7) gazetted on 20 
November 2009, 

                                                      
1  Refer to the Committee’s Terms of Reference 3.5 and 3.7. 
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(collectively referred to as the Amendment Regulations in this report). 

1.3 A copy of each of the instruments as they appeared in the Western Australian 
Government Gazette is attached to this report as Appendix 1. 

1.4 Individual Explanatory Memoranda were provided to the Committee for each of the 
instruments, however, the purpose and general content of the various documents were 
almost identical. The Explanatory Memoranda for each of the Amendment 
Regulations are attached to this report as Appendix 2. 

The nature of the fee increases 

1.5 The Amendment Regulations provide for an increase in various fees and charges, a 
result of the Department of Racing, Gaming and Liquor’s (the Department) annual 
review of its fees and charges. The Explanatory Memoranda contain a reference to 
section 53 of the Financial Management Act 2006, which states that: 

Without limiting section 52, an accountable authority of an agency 
has the functions of -  

(a) ensuring that the agency operates in a manner that is efficient and 
economic and achieves the agency’s objectives; and 

(b) ensuring that the agency complies with this Act, the Treasurer’s 
instructions and any other written law that applies to the agency; and 

(c) having the custody, control and management of, and accounting 
for, all the public property or other property under the control of the 
agency; and 

(d) unless otherwise directed in writing by the Treasurer, developing 
and maintaining an effective internal audit function for the agency.2  

1.6 The Explanatory Memoranda specifically state that one of the objectives of the 
Department’s annual review of fees and charges is to ensure that fees and charges 
“achieve, or are making adequate progress towards achieving, full cost recovery”.3 

1.7 The Department further advises in the Explanatory Memoranda that liaison with the 
Department of Treasury and Finance resulted in a recommendation that a Consumer 

                                                      
2  Section 53(1) of the Financial Management Act 2006. 
3  Explanatory Memorandum for the Racing and Wagering Western Australia Amendment Regulations 

2009, 12 November 2009, p2. Note that the Explanatory Memoranda for all seven Amendment 
Regulations contain this same quote on page two: see Appendix 2 of this report.  
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Price Index (CPI) of 4.20 per cent should be applied to the fees which the Department 
sought to review.4  

1.8 The Department also provided copies of a document not required under the Premier’s 
Circular 2007/14, entitled Certification to the Department of Treasury and Finance in 
respect of tariffs, fees and charges, which formed part of the Explanatory Memoranda. 
This document contains the statements below: 

• I have reviewed all tariffs, fees and charges levied by this 
agency; 

• No fees form part of the “household model”; 

• The methodology for costing of individual services (and 
setting of fees) is materially accurate; 

• There are no cases of fees where the revenue projections for 
that service indicate that greater than 100% cost recovery 
will be achieved; 

• There are no issues that are otherwise contentious or high 
profile; and 

• No new fees are proposed. 

1.9 This certification is signed by both the Director General of the Department and the 
Minister for Racing and Gaming.  

Committee scrutiny 

1.10 In order to fulfil its scrutiny role, the Committee is required to determine whether a 
fee is authorised or contemplated by the empowering Act: Term of Reference 3.6(a). 

1.11 The Committee’s approach to scrutinising fees was succinctly outlined in its 10th 
Report as follows: 

The Committee’s scrutiny of fees generally involves identifying 
whether the prescription of the fee in the instrument is expressly or 
impliedly authorized by the primary Act. If so, the Committee attempts 
to identify whether the quantum of the fee: 

- (where the fee is to be paid for a service) bears a reasonable 
relationship to the costs of providing that service; 

                                                      
4  Ibid., p2. 
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or 

- (where the fee is to be paid for a licence) bears a reasonable 
relationship to the costs incurred in establishing or 
administering the scheme or system under which the licence is 
issued, or is incurred in respect of matters to which the licence 
relates. 

Where the Committee receives evidence that the quantum of the fee 
does not satisfy the above criteria, in the absence of any criteria to 
the contrary, it views the fee as being in the nature of a tax. The 
Committee will recommend disallowance of an instrument if it 
prescribes, without the authority of an Act of Parliament, a fee which 
in reality is a tax.5 [current Committee’s emphasis] 

1.12 The Committee noted in its 32nd Report that: 

Adoption of a cost recovery policy by a government is not of itself 
sufficient to confer validity on imposts imposed to that outcome. 
Through the terms of the Acts it passes, Parliament sets parameters 
on implementation of policy by subsidiary legislation.6 

1.13 Advice that a fee has increased by CPI does not in itself provide the Committee with 
sufficient information to establish the necessary relationships set out at paragraph 
1.11, above. 

1.14 On initial consideration of the fees, the Committee formed the preliminary view that it 
had not been provided with sufficient information to enable it to carry out its scrutiny 
role to determine whether the fee increases proposed in these Amendment Regulations 
are authorised or, alternatively, amount to unauthorised taxes. 

                                                      
5  Parliament of Western Australia, Legislative Council, Joint Standing Committee on Delegated 

Legislation, Report 10, Report of the Joint Standing Committee on Delegated Legislation in relation to the 
Overview of the Committee's Operations: Second Session of the Thirty-Sixth Parliament (August 2002 to 
November 2004), 19 November 2004, p7. 

6  Parliament of Western Australia, Legislative Council, Joint Standing Committee on Delegated 
Legislation, Report 32, Supreme Court (Fees) Amendment Regulations (No. 2) 2008, Children’s Court 
(Fees) Amendment Regulations (No. 2) 2008, District Court (Fees) Amendment Regulations 2008, 
Magistrates Court (Fees) Amendment Regulations (No. 2) 2008, Fines, Penalties and Infringement 
Notices Enforcement Amendment Regulations (No. 2) 2007 and Other Court Fee Instruments, 14 May 
2009, p59. 
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Correspondence between the Committee and the Department 

1.15 The Committee first wrote to the Department on 11 November 2009 to request further 
information in relation to four of the Amendment Regulations.7 The letter requested 
information as to the basis for the fee increases, noting that there was reference to the 
fee increases “making adequate progress towards achieving full cost recovery”.8 The 
Committee’s letter is attached to this report as Appendix 3. 

1.16 The Department responded on 24 November 2009 and its response is attached as 
Appendix 4. Notably, the Department’s letter advised that: 

All fees contained in the instruments … are based on the original fees 
established at the time of the relevant instrument coming into 
operation. In this regard, it is difficult to establish (in most instances), 
the original fee due to the date the legislation came into operation 
and the relevant records being stored off-site.9 

1.17 The Department’s letter further specified that the Betting Control Amendment 
Regulations (No. 4) 2009, the Casino Control Amendment Regulations 2009 and the 
Gaming and Wagering Commission Amendment Regulations 2009 fees were not 
structured on a cost recovery model.10 

1.18 As the various Amendment Regulations were being scrutinised concurrently by two of 
the Committee’s Advisory Officers, the Committee then sent simultaneous letters to 
the Department in relation to the instruments on 2, 8 and 16 December 2009, all 
requesting the same further information: 

• a breakdown of the costs per unit of fee, if one was available; 

• a comparison between the cost of the service and the fee charged; 

• the level of cost recovery for the service; and  

• whether any cross subsidisation was occurring. 

1.19 The above letters are attached to this report at Appendix 5, Appendix 6 and 
Appendix 7, respectively. 

                                                      
7  Betting Control Amendment Regulations (No. 4) 2009, Casino Control Amendment Regulations 2009, 

Casino Control (Burswood Island) (Licensing of Employees) Amendment Regulations (No. 2) 2009 and 
the Gaming and Wagering Commission Amendment Regulations 2009. 

8  Explanatory Memoranda for the above instruments, p1. 
9  Letter from the Director General of the Department of Racing, Gaming and Liquor, 24 November 2009, 

p1. 
10  Ibid., p2. 
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1.20 The Department’s final response on 30 December 2009 related to all seven 
Amendment Regulations and is attached to this report as Appendix 8. The salient 
points in the Department’s response are quoted here: 

The Department currently does not have the resources to undertake a 
full scale assessment on individual components making up the fees 
and charges for the above mentioned instruments; that is, comparing 
the costs for providing the service against the relevant fee charged. 

I advise that while the Department continues to receive an 
appropriation from the consolidated fund (currently $3.8 million), the 
majority of fees charged under the various instruments are below cost 
recovery.11 

Discussion 

1.21 In summary, the Department has provided the Committee with the following advice: 

• The Amendment Regulations are based on the original fees established at the 
time of the relevant instruments coming into operation. 

• The Department is unable to establish what the original fees were due to the 
fact that the legislation was enacted in the past and the fact that the records are 
stored off-site. 

• Three of the fees set out in the Amendment Regulations are not structured on 
a cost recovery model. 

• The Department does not have the resources to undertake a full scale 
assessment of the individual components making up the fees found in the 
Amendment Regulations. 

• The majority of the fees are under cost recovery. 

1.22 The details provided in response to the Committee’s inquiries were not sufficient to 
enable the Committee to establish a nexus between the fees charged and the cost of the 
services.  

                                                      
11  Letter from the Director General of the Department of Racing, Gaming and Liquor, 30 December 2009, 

p1. 
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1.23 Similarly, on the basis of the advice provided, the Committee was not able to ascertain 
whether any cross-subsidisation of fees was occurring.12 

1.24 An assurance from the Department that the majority of fees are below cost recovery 
does not replace accurate information setting out the level of cost recovery for each 
individual fee. On the information provided, the Committee is unable to satisfy itself 
that over-recovery is not occurring for individual fees. 

2 COST RECOVERY INQUIRY 

2.1 Under the Committee’s terms of reference, the Committee is required to examine the 
calculation of fees and charges to determine whether they are authorised or 
contemplated by the empowering enactment. The Committee has ongoing concerns in 
relation to the methodology used by government departments to calculate fees and 
charges.  

2.2 This concern has led to the Committee’s ongoing inquiry into cost recovery. As part 
of this inquiry, the Committee has held hearings with the Auditor General and the 
Department of Treasury and Finance. It is within this context that the Committee is 
examining the Amendment Regulations. 

2.3 The Committee notes that the Department provided to the Committee a copy of the 
ministerial certification as to fees and charges. The significance of this document was 
the subject of discussion in both of the hearings referred to below.  

Hearing with the Auditor General 

2.4 Mr Colin Murphy, Auditor General and Mr Glen Clarke, Deputy Auditor General, 
appeared before the Committee on 3 August 2009. The full transcript of the hearing is 
publicly available on the Committee’s website at 
http://www.parliament.wa.gov.au/index.htm. 

2.5 At the hearing, the Auditor General and the Deputy Auditor General outlined the 
purpose of the financial audits that they carry out on government departments. The 
Auditor General specifically advised that his fundamental role is “reporting to 
Parliament and carrying out audits”.13 

                                                      
12  Cross-subsidisation of fees occurs where a department or agency charges fees which over-recover in order 

to subsidise other fees which under-recover. This issue was discussed in AirServices Australia v Canadian 
Airlines International Limited (1999) 202 CLF 133 at pp189-90, where Gaudron J commented that “It is 
not sufficient that the charge be levied to defray the expenses of an authority charged with the 
performance of functions which benefit the class of persons from whom it is exacted. There must be 
‘particular identified services provided or rendered individually to, or at the request or direction of, the 
particular person required to make the payment’”.  

13  Mr Colin Murphy, Auditor General, Transcript of Evidence, 3 August 2009, p1. 
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2.6 The Auditor General also clarified his involvement in the process through which 
departments and agencies set their fees and made it clear that the issue of identifying 
whether a fee was authorised by the empowering legislation did not form part of his 
role: 

First, it is very important to note that our financial audits, which 
involve auditing the accounts of every agency every year, do not 
specifically address the issue of identifying whether fees are over-
recovering, under-recovering or are in accordance with the 
legislation. That is not part of a normal financial audit.14 

2.7 The Committee noted the requirement for a ministerial certification relating to fees 
and charges15. The Committee asked the Auditor General if he was aware of a process 
to ensure that departments have a cost recovery model in place. In his evidence, the 
Auditor General stated that: 

I believe that Treasury has addressed the issue by identifying that the 
responsibility [that is, to ensure that departments comply with cost 
recovery policy] is with the accountable authority within the agency 
and enshrining that within a Treasurer’s Instruction making it very, 
very clear that the accountable authority has responsibility … it is 
now required that the chief executive officer provide a certification 
about the fees each year. I understand it is signed off by the minister 
as well.16 

2.8 The Auditor General also advised the Committee that, although managed by the 
Department of Treasury and Finance, the requirement for the certification document 
originally came out of a performance report tabled by the Auditor General in 2004.17 

2.9 The requirement for departments and agencies to prepare a cost recovery certification 
for all of their fees and charges is therefore not a new one, and one on which the 
Auditor General has reported as far back as 200418. The Auditor General made it clear 

                                                      
14  Ibid., p3. 
15  Western Australia, Department of Treasury and Finance, Costing and Pricing of Government Services: 

Guidelines for use by Agencies in the WA Public Sector, 5th edition, April 2007, paragraph 1.3. 
16  Mr Colin Murphy, Auditor General, Transcript of Evidence, 3 August 2009, pp3-4. 
17  Western Australia, Auditor General, Third Public Sector Performance Report, Report No. 6, 22 

September 2004, p15. 
18  The Auditor General has tabled two reports in 2004 and 2006 (see footnote 17 above and Western 

Australia Auditor General, Second Public Sector Performance Report, 30 August 2006, Report No. 8) 
which explain his view that government departments should not be operating over cost recovery. The 
Auditor General’s 2006 report reiterated his position at page 35, that is:  

fees should reasonably reflect the cost of providing services unless there is some 
overriding economic or social policy objective. If the fee significantly exceeds cost 
then it may amount to a tax, and as such, the agency may lack the necessary legal 
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to the Committee during the hearing that one of the purposes of his compliance reports 
is so that “government agencies get a sense of what the Auditor General thinks is 
important”.19  

2.10 At the hearing, the Committee again raised the question of government departments 
over-recovering with the Auditor General and sought his opinion on the issue: 

Ms J.M. FREEMAN: Have you got any idea to what extent this 
might be a systemic problem throughout agencies in terms of reports 
or agencies? 

Mr Murphy: My short answer would have to be: no, I do not. But I 
would say that we are encouraged by our follow-up report in 2006. 
One of the purposes of our compliance reports is so that government 
agencies get a sense of what the Auditor General thinks is important. 
We like to provide information within those reports about what is 
considered good practice and what practices need to be improved.  

By reporting to Parliament in that way, all agencies are put on notice 
about what my expectations are. I believe that simply reporting twice 
to Parliament puts agencies on notice so that they are aware of their 
requirements. Secondly, I noted improvement between 2004 and 2006. 
While I do not know what the state is, I am very hopeful from those 
two points that it is actually getting better.20 

Hearing with the Department of Treasury and Finance 

2.11 The Committee asked representatives from the Department of Treasury and Finance 
(DTF) to appear before it to enable the Committee to gain a better understanding of 
the interaction between DTF and government departments in relation to fee increases. 

2.12 Mr Michael Barnes, Deputy Under Treasurer and Mr Sean Cameron, Acting 
Executive Director of Strategic Policy and Evaluation appeared before the Committee 
on 22 February 2010. The full transcript of the hearing is publicly available on the 
Committee’s website at http://www.parliament.wa.gov.au/index.htm. 

2.13 The Committee drew the Deputy Under Treasurer’s attention to its previous public 
hearing with the Auditor General and referred to the ministerial certification process 
that the Auditor General had mentioned in his evidence. The Deputy Under Treasurer 
confirmed that the ministerial certification process was introduced in 2005 following 

                                                                                                                                                         
authority. For this reason, agencies need to have reasonably accurate estimates of 
the cost of their services. 

19  Mr Colin Murphy, Auditor General, Transcript of Evidence, 3 August 2009, p10. 
20  Ibid., p11. 
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the Auditor General’s 2004 report and that it forms “a very key component of the 
setting of fees and charges as part of each year’s budget process”.21 

2.14 The Deputy Under Treasurer explained the significance of the ministerial certification 
as a means of ensuring the integrity of fee increases within departments and agencies: 

This certification puts the accountability onto the director general of 
the agency or the accountable authority of the agency, and the 
relevant minister, to confirm in writing that they have reviewed all 
tariffs, fees and charges; that the methodology for the costing of 
individual services and the setting of fees is materially accurate; and 
that there are no cases of fees where the revenue projections indicate 
that greater than 100 per cent cost recovery is achieved … 

[The] aim of the certification is to place accountability on the 
accountable authority of the agency and on the minister; we rely on 
that accountability.22 [Committee emphasis added] 

2.15 In its discussion of the contents of the ministerial certification, the Committee sought 
to confirm with the Deputy Under Treasurer that DTF did not undertake any 
compliance activity to check the contents of the certification; that is, to confirm that 
the fees being increased were authorised by the empowering legislation or based on 
cost recovery. The Deputy Under Treasurer confirmed that this is not part of DTF’s 
role. 

2.16 The Committee asked the Deputy Under Treasurer if he saw any merit in the process 
if there was no ongoing system of audits or checks and he responded that: 

It is part of the accountable authority’s legal accountability to do this 
and sign off on that certification. If I was a director general or a CEO 
of an agency and I was putting advice in writing to my minister and 
asking my minister to countersign it, I would certainly make sure that 
that advice was 100 per cent accurate.  

It is amazing if that is not the case.23 

2.17 The Committee advised the Deputy Under Treasurer that it scrutinised many 
regulations from government departments and agencies purporting to increase fees 
and charges by CPI, with no other justification for the increase. Mr Andrew Waddell 
MLA noted that: 

                                                      
21  Mr Michael Barnes, Deputy Under Treasurer, Transcript of Evidence, 22 February 2010, p2. 
22  Ibid., pp3-4. 
23  Ibid., p5. 
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In a number of instances, the justification that comes before us is 
simply, “We are grossly under recovery. We are probably under-
recovering 10 per cent of our actual costs. We have not done the full 
calculation, but we know that an increase based on the CPI will take 
us one step closer, although we do not know how much closer.”24 

2.18 The Deputy Under Treasurer expressed the view to the Committee that this is 
worrying in a certification process that expressly requires the accountable authority 
and the Minister to certify that such reviews do take place annually.25 

Ministerial Certification 

2.19 The Committee is concerned at the disparity that it has noted between the information 
which has been provided in the Explanatory Memoranda to the Amendment 
Regulations and the ministerial certification document referred to in paragraph 1.8. 
The Committee put this discrepancy to the Minister for Racing and Gaming in order to 
seek his comment on the issue. The Committee’s letter to the Minister of 30 March 
2010 is attached to this report at Appendix 9. 

2.20 In April 2010, the Committee received a response from the Department on behalf of 
the Minister, which is attached to this report at Appendix 10.  

2.21 In his response, the Director General of the Department advised that the ministerial 
certification document in December 2008: 

was an accurate reflection of the review of fees and charges 
undertaken by the Department that complied with the criteria set out 
by the Department of Treasury and Finance for reviewing government 
tariffs and fees and charges.26 

2.22 The Committee’s request to the Minister was in relation to information provided to 
him by the Department itself and the Committee notes that a response was provided 
by the Department and not the Minister. The Director General is only able to provide 
the Committee with information based on his role within the ministerial certification 
process, which does not adequately address the Committee’s concerns in relation to 
the disparity of information in the document. 

2.23 The Director General has further advised in his response on behalf of the Minister that 
a change in proposed liquor licensing fees was approved by the Minister in October 
2009. The Committee notes that this relates to only one of the instruments which form 
part of the Amendment Regulations. This does not address the issue of the 

                                                      
24  Ibid., p6. 
25  Ibid., p7. 
26  Letter from the Director General of the Department of Racing, Gaming and Liquor, 8 April 2010, p1. 
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discrepancy of information for the other Amendment Regulations. The Committee had 
an opportunity to raise these issues at its hearing with the Director General on 27 
April 2010, discussed in further detail at paragraph 2.31, below. 

2.24 The Director General’s response on behalf of the Minister has not provided the 
Committee with any further insight into the Minister’s role in the certification process, 
nor has it revealed the Minister’s own thoughts on the discrepancies noted above. 

The Committee’s stance on Unauthorised Fee Increases 

2.25 The Committee has previously made its view clear in regards to the question of 
whether a licence fee constitutes a fee for service or an unauthorised tax in its 
comprehensive 32nd report, tabled in May 2009.27 

2.26 As a consequence, in the absence of meaningful information to reveal the actual cost 
of providing these services, the Committee is unable to rule out the possibility that the 
Amendment Regulations may amount to unauthorised taxes. 

Further submissions from the Department 

2.27 On 14 April 2010, the Committee received a submission from the Director General of 
the Department in relation to the Amendment Regulations. This submission is 
attached to this report as Appendix 11. 

2.28 The Director General’s submission provided background information to the structure 
and functions of the various bodies which operate under the auspices of the 
Department but did not provide any further statistical information relating to the 
individual fees which are the subject of this disallowance report.  

2.29 The important information to note from the Director General’s submission is as 
follows: 

• The fees for casino employee and key employee licence renewals were 
established in 1999 and were structured on 100 per cent cost recovery (no data 
was provided in the Director General’s submission).28 

• Liquor licensing fees were originally introduced in 1989 to be consistent with 
fees imposed by liquor authorities in other States and were not based on a 
model of cost recovery. The 2009 liquor licensing fees formed the basis of 
establishing “cost recovery benchmarks” but did not take into account the full 

                                                      
27  Full reference at footnote 6, above.  
28  Letter from the Director General of the Department of Racing, Gaming and Liquor, dated 8 April 2010, 

received 14 April 2010, p2. 
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costs of providing the service, such as compliance costs and “indirect 
costs”.29 

• Liquor licensees are expected to share in the cost of establishing and 
maintaining the regulatory function of the regulatory regime. This forms part 
of the liquor licensing fee.30 

• The Gaming and Wagering Commission of Western Australia (the 
Commission) does not receive any support from the Consolidated Revenue 
Fund. The Commission is self-funding and “sets its fees to cover its total 
operating costs”31. 

• With the exception of the casino employee fees mentioned in the first bullet 
point, “the fees contained in the subject instruments do not achieve full cost 
recovery when taking into account the cost of the compliance function”.32 

2.30 The Director General’s submission advises that disallowance of the Amendment 
Regulations would impact upon the revenue raised by the Commission and the 
Tribunal and “likely lead to greater increases in the future”.33 The Committee expects 
that any future fee increases would be based on a cost recovery model, which would 
therefore justify an increase in fees, if appropriate. 

Hearing with the Director General of the Department 

2.31 Mr Barry Sargeant, the Director General of the Department, appeared before the 
Committee on 27 April 2010. The full transcript of the hearing is publicly available on 
the Committee’s website at http://www.parliament.wa.gov.au/index.htm. 

2.32 The Director General requested a hearing with the Committee to clarify the 
information that he had provided in his submission. At the hearing, the Director 
General provided the Committee with background information relating to the 
functions of the Department, the Commission and the Tribunal as mentioned in his 
submission. The Committee took the opportunity to question the Director General on 
the specific fees the subject of this report and the ministerial certification process. 

2.33 In regards to the issue of cross-subsidisation, the Committee raised this issue with the 
Director General during the hearing: 

                                                      
29  Ibid., p2. 
30  Ibid., p3. 
31  Ibid., p4. 
32  Ibid., p5. 
33  Ibid., p5. 
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Mr A.J. WADDELL: … What assurance can you give the committee 
that one fee is not subsidising another? 

Mr Sargeant: I cannot give you that assurance without undertaking a 
detailed analysis. You will appreciate that I have to decide where to 
put my resources. Some of you may be aware that often the 
department is criticised for the time it takes to process matters. I must 
choose where to put my resources and I put them into processing 
applications rather than checking the detail of the fee. I cannot give 
you that assurance. Although I cannot give you that assurance, based 
on my experience, I do not think our fees are grossly cross-
subsidising.34 

… 

Hon JIM CHOWN: How can you verify the statements that you are 
not cross-subsidising the fees to the satisfaction of this committee? In 
reality, we need to be satisfied as such. I do not see why your 
department should be given special dispensation on this issue when 
we are getting it from other departments. 

Mr Sargeant: I am being honest with you. I have not done an 
analysis.35 

2.34 The Committee notes that no empirical data on the actual cost to the Department of 
the fees discussed in this report has ever been collated or analysed and that the 
Director General’s evidence is based on his experience in the 18 years that he has been 
an employee within the Department. The Committee acknowledges the Director 
General’s considerable knowledge of the Department but maintains that this cannot 
take the place of a full-scale analysis of the Department’s costs and revenue. 

2.35 The Director General made a statement during the course of the hearing in relation to 
a review of the Department’s fees and charges: 

Mr Sargeant: What I will be doing now is, irrespective of what the 
committee decides to do in relation to the allowance of the fees, I will 
be looking to get that project done so that by the time we come back 
at the end of this year for some more fee structures, I will have that 
information.36 

                                                      
34  Mr Barry Sargeant, Director General, Department of Racing, Gaming and Liquor, Transcript of Evidence, 

27 April 2010, p5. 
35  Ibid., p6. 
36  Ibid., p13. 
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2.36 During the hearing, the Committee raised the issue of the Director General’s response 
to its letter of 30 March 2010 to the Minister. The Committee asked the Director 
General if he had discussed his response with the Minister before submitting it to the 
Committee: 

Mr Sargeant: What happened was that the Minister was not in Perth 
at the time when the deadline came forward, so I said to the Minister 
that I am prepared to send a response - this was to the Minister’s 
office, his staff - and I will provide a copy of what I am saying, and 
then when the Minister comes back - I think he might have been down 
at his electorate - he can respond. I cannot determine what the 
Minister decided to do. I know that he read my response.37 

2.37 The Committee raises this passage as it emphasises the concerns it has raised in this 
report with the integrity and value of the process of ministerial certification.  

Issues arising from the hearing 

2.38 The hearing with the Director General has resulted in the Director General providing a 
written undertaking to assess the Department’s fees and charges as part of its next 
review, however, the Committee notes the length of time and difficulty it faced in 
achieving this undertaking. 

2.39 The Committee expresses its disappointment that it was hampered in fulfilling its 
scrutiny role by the repeated requests for information regarding the Amendment 
Regulations and lack of meaningful information from the Department regarding the 
level of costs being recovered by these fees. The Committee still cannot determine 
with any certainty that the instruments are not over-recovering costs, cross-subsidising 
other fees or in fact, being cross-subsidised by other fees. That information has not 
been provided to the Committee. 

2.40 The Committee acknowledges that a review of its fees and charges represents a 
significant task for the Department, but reiterates that this is an essential requirement 
to ensure the accountability and transparency of all government departments in this 
State.  

3 CONCLUSION 

Findings 

3.1 In light of the above, the Committee has made the following findings in relation to the 
Amendment Regulations which are the subject of this report: 

                                                      
37  Ibid., p9. 
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• The fee increases contained in the Amendment Regulations may amount to 
unauthorised taxes in breach of the Committee’s Term of Reference 3.6(a), as 
there may not be a reasonable relationship between the cost of administering 
the fees and the revenue raised. 

• The Committee is unable to properly fulfil its scrutiny role as the Department 
has not provided it with the requested information to reveal the level of cost 
recovery behind the instruments the subject of this report. 

• The Department has not complied with the ministerial certification process as 
described by DTF, as this document certifies that the Department’s costing 
methodology is “materially accurate” and that “there are no cases of fees 
where … greater than 100% cost recovery will be achieved”. The Department 
has repeatedly advised the Committee that it does not have this information.38 

3.2 Further to the above, the Committee has made the following general findings in 
relation to the ministerial certification process outlined by DTF: 

• The ministerial certification process relies upon departments providing 
accurate information regarding their cost recovery models, however this is not 
verified by a third party, except for financial audits conducted by the Auditor 
General. 

• DTF has expressed concern that the information which is provided to it in the 
ministerial certification may not always be accurate, however, it does not have 
the resources to monitor every department’s and agency’s compliance with 
the process.39 

• The Committee has observed a discrepancy between the depth of information 
which has been provided in the ministerial certification document and the 
explanatory material to the Amendment Regulations. 

• The Parliament relies on the reports of the Auditor General as a significant 
source of information about the functioning of government departments. As 
such, in the Committee’s view, the capacity for the Auditor General to review 
departmental costing models is pivotal to Parliamentary oversight of fees and 
charges.  

3.3 Notwithstanding that this report relates to the disallowance of the Amendment 
Regulations, the Committee takes the opportunity to draw the attention of the House 
to the comments of the Auditor General and DTF in relation to the requirement for a 

                                                      
38  See paragraph 1.21 of this report. 
39  The Committee notes that this issue was previously raised in the Auditor General’s Second Public Sector 

Performance Report, 30 August 2006, Report No. 8, p42. 
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full cost recovery analysis and ministerial certification.  The Committee has concluded 
that greater emphasis needs to be placed on the importance of the ministerial 
certification document to ensure that the integrity of the certification is not 
compromised. 

3.4 The Committee notes that, under its current Terms of Reference, the Committee’s 
scrutiny powers are limited to instruments of subsidiary legislation as and when they 
are gazetted.  

3.5 The comments above apply to all government departments and agencies. Ministerial 
certification is a safeguard for the members of the community who pay fees to these 
departments and agencies. 

Recommendations 

3.6 Accordingly, the Committee makes the following recommendations: 

Recommendation 1:  The Committee recommends that the Betting Control Amendment 
Regulations 2009 (No. 4) be disallowed. 

 

Recommendation 2:  The Committee recommends that the Casino Control Amendment 
Regulations 2009 be disallowed.  

 

Recommendation 3:  The Committee recommends that the Casino Control (Burswood 
Island) (Licensing of Employees) Amendment Regulations (No. 2) 2009 be disallowed. 

 

Recommendation 4:  The Committee recommends that the Gaming and Wagering 
Commission Amendment Regulations 2009 be disallowed. 

 

Recommendation 5:  The Committee recommends that the Racing and Wagering 
Western Australia Amendment Regulations 2009 be disallowed. 

 

 

 



Delegated Legislation (Joint Standing Committee) 

18 

 

Recommendation 6:  The Committee recommends that the Liquor Control Amendment 
Regulations (No. 7) 2009 be disallowed. 

 

Hon Robin Chapple MLC  

Deputy Chairman 

18 May 2010 
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