SECOND SESSION OF THE THIRTY-SIXTH PARLIAMENT

REPORT OF THE
STANDING COMMITTEE ON LEGISLATION

INRELATION TO THE

SENTENCING LEGISLATION AMENDMENT AND
REPEAL BiLL 2002 AND THE SENTENCE
ADMINISTRATION BiLL 2002

Presented by Hon Jon Ford ML C (Chairman)

Report 18
May 2003



STANDING COMMITTEE ON LEGISLATION
Datefirst appointed:

May 24 2001

Termsof Reference:

Thefollowing is an extract from Schedule 1 of the Legidative Council Standing Orders:
“1. L egidation Committee

11 A Legidation Committeeis established.

12 The Committee consists of five members.

13 The functions of the Committee are to consider and report on any bill or other matter
referred by the House.

14 Unless otherwise ordered, the policy of a hill referred under subclause 1.3 at the
second reading or any subsequent stage is excluded from the Committee's
consideration.”

Membersasat thetime of thisinquiry:
Hon Jon Ford ML C (Chairman) Hon Peter FossMLC
Hon Giz Watson ML C (Deputy Chair) Hon Bill Stretch MLC

Hon Kate Doust MLC

Staff as at the time of thisinquiry:

David Driscoall, Senior Committee Clerk Johanna Edwards, Advisory Officer (Legal)

Address:

Parliament House, Perth WA 6000, Telephone (08) 9222 7222
Website: http://www.parliament.wa.gov.au
ISBN 0 7307 6488 5



Note

The Eighteenth Report of the Standing Committee on Legidation consists of a Report, and a
Minority Report of Hon Peter Foss ML C and Hon Bill Stretch MLC.






SECOND SESSION OF THE THIRTY-SIXTH PARLIAMENT

REPORT OF THE
STANDING COMMITTEE ON LEGISLATION
INRELATION TO THE

SENTENCING LEGISLATION AMENDMENT AND
REPEAL BiLL 2002 AND THE SENTENCE
ADMINISTRATION BiLL 2002

Report 18
May 2003






Government Response

This Report is subject to Standing Order 337:

After tabling, the Clerk shall send a copy of a report recommending
action by, or seeking a response from, the Government to the
responsible Minister. The Leader of the Government or the Minister

(if a Member of the Council) shall report the Government’s response
within 4 months.

The four-month period commences on the date of tabling.






Auto Parole

Bills

CEO Parole

Concurrent Sentence

Committee

Community Based Order

Cumulative Sentence

Hammond Committee

Home Detention Order

GLOSSARY

The term used to refer to those parole cases that are
released by order of the Parole Board Secretary (on the
advice of the Department of Justice), without formal
consideration by the Board.

The Sentencing Legislation Amendment and Repeal
Bill 2002 and the Sentence Administration Bill 2002.

Parole by the CEO of the Department of Justice in
relation to offenders serving a sentence of less than 12
months.

Where an offender is sentenced for more than one
offence, the sentences may be ordered to be served
concurrently, that is, at the same time.

The Standing Committee on Legidation.

This is an order that involves an offender complying
with either a supervision requirement, a programme
requirement or a community service requirement. An
offender can be dealt with for re-offending or breaching
the order.

Where an offender is sentenced for more than one
offence, the sentences may be ordered to be served
cumulatively, that is, one after the other.

The Committee established on October 2 1996 which
conducted a review of remission and parole in Western
Australia and which was chaired by the Chief Judge of
the District Court, His Honour Judge KJ Hammond.

A prisoner may apply for release on a Home Detention
Order six months before the end of their sentence. The
order requires the offender to remain at a particular
residence except when permitted and to complete
community work. The offender may also be subject to
electronic monitoring. Thisisto be distinguished from
Home Detention issued before sentencing instead of
remand in custody.



Intensive Supervision Order

Non-parole Period

Parole

Parole Eligibility Order

Parole Period

Pre-sentence Order

Re-entry Release Order

Remission

Suspended Sentence

This is an order that requires the offender to be
regularly monitored in the community and receive
regular counselling. The order may also contain a
programme  requirement, community  service
requirement and/or a curfew requirement. An offender
can be dealt with for re-offending or breaching the
order.

The non-parole period is the time that a prisoner serves
in prison before they are digible to be released on
parole.

Parole is a mechanism which alows a prisoner to be
released from prison upon completion of the minimum
term of higher sentence with the remainder of the
sentence to be served in the community.

When an offender is sentenced to a term of
imprisonment, the court determines whether to make a
Parole Eligibility Order. Once an offender has served
the “non-parole period” of the sentence, the Parole
Board then determines whether to release the offender
on parole.

The “parole period” is the period that an offender
released on parole remains on parole.

An order that may be made that defers sentencing for a
period of time to enable an offender to undertake
trestment or other steps to address their offending
behaviour prior to the court proceeding with sentencing.

Re-entry Release Orders involve an early release from
prison to enable prisoners to undertake employment
related activities and activities that will facilitate their
re-entry into the community after being released from
prison.

A system whereby part of a prison sentence is remitted
or cancelled. Remission is currently one third of a
sentence.

When a court sentences an offender to a term of
imprisonment of 60 months or less, it may order that the
sentence is suspended and the offender does not serve



Totality Principle

Work Release Order

the term. However, if the offender re-offends during
the suspended sentence, they may be ordered to serve
the suspended term.

When the court is sentencing an offender for more than
one offence, or when the offender being sentenced is, or
has been, serving a sentence for another offence, the
court should consider the totality of the criminality for
which the offender is being punished and ensure that
the aggregate sentence does not exceed what is

appropriate.

Work Release Orders involve an early release from
prison and require the offender to primarily undertake
community corrections activities and seek or engage in
gainful employment or engage in gratuitous work.
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EXECUTIVE SUMMARY AND RECOMMENDATIONS

EXECUTIVE SUMMARY

1

The Sentencing Legislation Amendment and Repeal Bill 2002 and the Sentence
Administration Bill 2002 (“the Bills’) were referred to the Legislation Committee
(“Committee”) on December 19 2002.

The Sentencing Legislation Amendment and Repeal Bill 2002 amends the Sentencing
Act 1995 and repeds other sentencing legislation including the Sentence
Administration Act 1995. The Sentence Administration Bill 2002 replaces the
Sentence Administration Act 1995 and replicates some, but not all, of its provisions

The Bills introduce a number of amendments to sentencing in Western Austraia
including amendments to parole and remission, the abolition of sentences of six
months or less and the creation of a new Pre-sentence Order. Through the
amendments contained in these Bills, the Government seeks to:

J make the sentencing process clear and understandable for both the community
and the judiciary;

J enact “truth in sentencing” or transparency in sentencing by implementing a
number of the recommendations of the Report of the Review of Remission and
Parole; and

. reduce the rate and associated cost of imprisonment in Western Australia.

In its consideration of the Bills, the Committee dealt with the key issues raised in
submissions. In relation to the Sentencing Legislation Amendment and Repeal Bill
2002 the key issues are:

J the introduction of Pre-sentence Orders and the ability for the court to adjourn
sentencing for up to 12 months;

J the amendment to Parole Eligibility Orders such that there is no presumption
in favour of parole;

) the amendment of paroleto 50% of the sentence;

J the abolition of remission;

J the abolition of sentences of six months or less;

. the amendments in relation to partly cumulative sentences; and
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Legislation Committee EIGHTEENTH REPORT

) the transitional provisions for the adjustment of sentences to take account of
the amendments to parole and remission.

The Committee dealt with the key issues raised in submissions in relation to the
Sentence Administration Bills 2002 which are:

o a clause setting out a number of criteria that must be addressed when release
on paroleis considered;

. in relation to sentences of imprisonment of less than 12 months, the abolition
of Home Detention Orders and the introduction of Chief Executive Officer
(“CEQ”) Paradle;

) an amendment to the “parole period” of a sentence; and

. the abolition of Work Release Orders and the introduction of Re-entry
Release Orders.

The submissions to the Committee also raised the issue of the impact of the Billsin
remote and regional areas of the State. The Committee draws the attention of the
House to recommendation 21 in this regard.

The Committee has recommended a number of amendments to the Bills which address
the key issues and has also made a number of recommendations that the Committee
believes that the Government should consider.

RECOMMENDATIONS

8

Page 20

Recommendations are grouped as they appear in the text at the page number
indicated:

Recommendation 1: The Committee recommendsthat the Gover nment reconsider the
abolition of Home Detention Orders.

G:\DATA\LN\Inrp\In.sen.030521.rpf.018.xx.a.doc
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Page 24

Recommendation 2: The Committee recommendsthat clause 24(3) of the Sentence
Administration Bill 2002 be amended in the following manner:

Page 16, line 21 - To delete “CEO” and insert instead -

“ Board ”.

Page 24

Recommendation 3: The Committee recommendsthat a new clause 24(4) beinserted
into the Sentence Administration Bill 2002 in the following manner:

Page 16, after line 22 - Toinsert thefollowing -

“ (4) The Board may consider the submissions and may make a decision in
substitution for the decision made by the CEO.

Page 24

Recommendation 4: The Committee recommendsthat the“ class prescribed” for the
purpose of clause 23(2) of the Sentence Administration Bill 2002 with respect to “ CEO
Parole”, beincluded in the Sentence Administration Bill 2002 and not in regulations.

Page 24

Recommendation 5: The Committee recommendsthat the“ prescribed class’ for the
purposes of clause 106(4) of the Sentence Administration Bill 2002, with respect to those
parole decisions which may be delegated to the Parole Board Secretary or other
authorised person, be included in the Sentence Administration Bill 2002 and not in
regulations.

Page 31

Recommendation 6: The Committee recommendsthat clause 51(2) of the Sentence
Administration Bill be amended in the following manner:

Page 30, line4 - Toinsert after “that” -

(@ ~
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Page 30, line 6 - Toinsert after “community” whereit second appears -

“;or

(b) the safety of peoplein the community or of any individual in the
community would be better assured by the prisoner spending time on
supervised re-entry release than by being released at the end of the
sentence without any supervised release.”

Thisamendment would have the effect that clause 51(2) would read as follows:

(2 The Board must not make an RRO in respect of a prisoner unless satisfied that:

@ the prisoner isa person whose release would pose alow risk to the
personal safety of peoplein the community or of any individual in the
community; or

(b) the safety of peoplein the community or of any individual in the
community would be better assured by the prisoner spending time on
supervised re-entry release than by being released at the end of the
sentence without any supervised release.

Page 32

Recommendation 7: The Committee recommendsthat the Re-entry Release Order
provisions be amended to enable the Parole Board to determine the duration of the
Order up to a period of six months and for this pur pose the Committee recommends
that clause 51(1) of the Sentence Administration Bill 2002 be amended in the following
manner:

Page 29, line30- Toinsert after “RRO” -

. to comeinto effect on a date specified by the Board.

Page 51

Recommendation 8: The Committee recommendsthat the Government place a high
priority on the development and implementation of any proposed Drug Court
legislation and in preparing that legislation exploresthe use of conditional suspended
sentences.

Page 51

Recommendation 9: The Committee recommendsthat the Gover nment consider an
amendment to Division 2 of Part 2 of the Sentencing L egislation Amendment and
Repeal Bill 2002 to incor por ate provisionsto deal with offences committed during the
duration of a Pre-sentence Order that are dealt with after the expiration of the Pre-
sentence Order.
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Page 52

Recommendation 10: The Committee recommendsthat clause 6 of the Sentencing
L egidation Amendment and Repeal Bill 2002 be amended in the following manner:

Page 6, line 10 - To delete “ 12 months’ and insert instead -

2years

Page 52

Recommendation 11: The Committee recommendsthat the limitation on the length of a
curfew order made as part of a Pre-sentence Order be capable of being exceeded or
extended by a speciality court. To give effect to thisthe Committee recommendsthat
clause 6 of the Sentencing L egislation Amendment and Repeal Bill 2002 be amended in
the following manner:

Page 10, lines28t0 31 - To deletethelinesand insert instead -

“(3) Thecurfew requirement may only beimposed for a term of six monthsor less,
as set by the court, beginning when the PSO ismade or as ordered bythe
speciality court or as extended by the speciality court.

Page 11, lines7to 9 - To deletethelines.

Page 52

Recommendation 12: The Committee recommendsthat, to provide moreflexibility in
speciality courts and to take into account case management, clause 6 of the Sentencing
L egidation Amendment and Repeal Bill 2002 be amended in the following manner:
Page 13, line 15 - Toinsert after “court” -

‘ and in theform and at a forum directed by the speciality court

Page 52

Recommendation 13: The Committee recommendsthat performance reportsfor Pre-
sentence Order s be made available to speciality court officersin addition to those
persons already proposed and for this purpose clause 6 of the Sentencing L egidation
Amendment and Repeal Bill 2002 be amended in the following manner:

Page 14, line 2 - Toinsert after “ offender” -

‘ and to speciality court officers
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Page 53

Recommendation 14: The Committee recommendsthat the Sentencing L egidation
Amendment and Repeal Bill 2002 be amended to enable Pre-sentence Ordersto be
amended by the court to allow offender sfurther timeto comply with the requirements
of the Pre-sentence Order and for this purpose proposed section 33N in clause 6 of the
Sentencing L egidation Amendment and Repeal Bill 2002 be amended in the following
manner:

Page 16 line 14 - Toinsert after “so,” -

. or if the offender requests,

Page 53

Recommendation 15: The Committee recommends that the Government consider an
amendment to add a further element in Pre-sentence Orderstoincorporate a
requirement that an offender can be taken under compulsion (at the cost of the State)
by an authorised person to another location for the purposes of the Pre-Sentence Order.
The Committee recommends that the provisions of the Protective Custody Act 2000 be
used asa guidein thedrafting of theamendment. In view of section 46 of the
Constitution Acts Amendment Act 1899 and thefinancial implications of this amendment
the Committee observesthat thisamendment may need to be made in the L egidative
Assembly .

Page 70

Recommendation 16: The Committee recommendsthat in order to avoid complicated
transitional provisionsand paroletermsof greater than two years, the Gover nment
serioudly consider altering the amendment to section 93 in clause 20 of the Sentencing
L egidation Amendment and Repeal Bill 2002 to substitute part with a provision that
mor e closely follows the current provision but without the automatic remission of one
third which would be removed befor e passing sentence. Thus clause 20 of the
Sentencing L egidation Amendment and Repeal Bill 2002 could be amended in the
following manner :

Page 27, lines 9 and 10 - To delete the wor ds “when he or she has served one-half of the
term” and insert instead -

@ if theterm served isfour yearsor less- when he or she has served one-
half of theterm; or
(b) if theterm served ismorethan four years- when he or she has served 2

yearslessthan theterm. !

Similarly clause 2 of Schedule 1 could be amended so that the clausereadsin the
following terms:
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“(1) If acourt sentencing an offender to imprisonment proposes to impose a fixed
term (with or without a parole eligibility order), it must impose a fixed term that
istwo thirds of the fixed term that it would have imposed had the old provisions
been in operation at thetime of sentencing.

() For the purposes of subsection (1) —
@ it does not matter that the court may be proposing to suspend the fixed
term under Part 11 of the Sentencing Act 1995; and
(b) areferencetoimposing a fixed term includes a reference to dealing with
an offender under section 80 of the Sentencing Act 1995 in respect of a
sentence of suspended imprisonment imposed under the old provisions.

(©)) Despite subclause (1), if the sentencerequired by that subclause would
contravene section 86 of the Sentencing Act 1995, if the court considersthat a
term of imprisonment iswarranted in all the circumstances, the court may
impose a term of morethan 6 months.

4) A court does not have to apply thisclauseif, in sentencing an offender, the court
followsthe practice of the court as established in accordance with the new
provisions and this clause.

@) This clause does not apply if —

@ the statutory penalty for the offence for which the offender isbeing
sentenced has been amended since the new provisions commenced;

(b) a guideline judgment given under section 143 of the Sentencing Act 1995
sincethe new provisions commenced appliesto the offender or the
offence for which the offender is being sentenced;

(© the application of this clause would be inconsistent with or contrary to
any other judgment given since the new provisions commenced that
bindsthe sentencing court;

(d) acourt isimposing aterm under section 401(4) of The Criminal Code; or

(e acourt is sentencing an offender to aterm that, under the old provisions,
would have been a prescribed term within the meaning of section 85 of
the Sentencing Act 1995.”.

The meansto achieve thisin the House would be to amend clause 2 of Schedule 1in the
following manner:

Page 76, line 29to page 77, line 2 - To deletethelinesand insert instead -

‘ impose a fixed term that istwo thirds of the fixed term that it would have
imposed had the old provisions been in operation at the time of sentencing.”

Page 77, line 3- Todelete“ (2)" and insert instead -
13 (1) ” .
Page 77, line5 - Toinsert after “1995. -

“ and

Page 77, lines 10to 17 - To deletethelines.
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Page 77, line 18 - To delete“(2)” and insert instead -

. (1) .

Page 88

Recommendation 17: The Committee recommendsthat Part 5 of the Sentencing
L egidation Amendment and Repeal Bill 2002 be proclaimed separ ately from the
remainder of the Bill so asto enablethe effects on sentencing to be more clearly
distinguished.

Page 88

Recommendation 18: The Committee recommendsareview of Part 5 of the Sentencing
L egidation Amendment and Repeal Bill 2002 be undertaken two year s after that Part is
proclaimed.

Page 88

Recommendation 19: The Committee recommendsthat the amendmentsto the
Criminal Code summary offence of racial harassment and incitement to racial hatred
retain the option of a prison sentence and that clause 51(2) of the Sentencing L egislation
Amendment and Repeal Bill 2002 be amended in the following manner:

Page 47, line 16 - To delete “$6 000" and insert instead -

. imprisonment for 12 months.

Page 96

Recommendation 20: The Committee recommendsthat asa matter of urgency the
Government work with thejudiciary to resolve the problems with the operation of
section 88 of the Sentencing Act 1995 as amended by clause 17 as discussed in Chapter 6
the Committee sreport.

Page 98

‘ Recommendation 21: The Committee drawsthe attention of the House to the matters
raised in Chapter 7 of the Committee’sreport and recommends that:

&) asamatter of urgency the Government consider establishing an inquiry into
| sentencing, law enfor cement and penaltiesin remote and regional areas of
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Western Australia with the intention of reducing the rate of imprisonment;
(b) ajudicial officer at the level of a magistrate conduct theinquiry; and
(c) thejudicial officer be provided with assistance by therelevant agencies,
authorities and gover nment departmentsincluding the Department of Justice,
the Department of Transport and the Western Australian Police Service.

Page 98

Recommendation 22: The Committee recommendsthat the Sentence Administration
Bill 2002 be passed subject to recommendations 1 through to 7.

Page 98

Recommendation 23: The Committee recommendsthat the Sentencing L egidation
Amendment and Repeal Bill 2002 be passed subject to recommendations 9 through to
14 and 16 through to 19.

There was dissent from recommendation 23.
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CHAPTER 1
INTRODUCTION

REFERENCE

11

12

13

The Sentencing Legidation Amendment and Repeal Bill 2002 and Sentence
Administration Bill 2002 (“the Bills’) were referred to the Standing Committee on
Legidation (“the Committee”) on December 19 2002. The Committee was to report
to the Legidative Council by March 20 2003.

Pursuant to the Committee’ s requests, the Legidative Council granted an extension of
time within which to report until May 6 2003 and further extensions to May 16 2003
and May 23 2003.

Paragraph 1.4 of Schedule 1 to the Standing Orders of the Legislative Council
provides that unless otherwise ordered, the policy of a hill referred at the second
reading or any subsequent stage is excluded from the Committee’s consideration.
When the Bills were referred to the Committee, the Legidative Council resolved that
the Committee has power to consider and report on the policy of the Bills.

PROCEDURE

14

15

16

17

The Committee wrote to stakeholders inviting submissions on the Bills. A list of
these stakeholdersis attached as Appendix 1.

The Committee invited submissions from the general public. On January 11 and 18
2003, the Committee advertised in The West Australian newspaper for written
submissions in relation to the Bills. A list of the submissions received by the
Committee is attached as Appendix 2.

The Committee held hearings on February 11, March 5, 12 and 19 2003. A list of
witnesses who appeared before the Committee is attached as Appendix 3.

The Committee thanks the individuals and organisations that provided submissions
and gave evidence before the Committee.

BACKGROUND TO THE BILLS

18

The Sentencing Legislation Amendment and Repeal Bill 2002 amends the Sentencing
Act 1995 and repeds other sentencing legislation including the Sentence
Administration Act 1995. The Sentence Administration Bill 2002 replaces the
Sentence Administration Act 1995. Both Bills introduce significant changes to
sentencing in Western Australia.
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1.9

1.10

111

112

1.13

The Sentencing Act 1995 and the Sentence Administration Act 1995 were the product
of work undertaken by a Working Party established by the then Attorney General,
Hon Cheryl Edwardes MLA. It is relevant to note that the provisions in relation to
parole and remission were unchanged by the Sentencing Act 1995 and the Sentence
Administration Act 1995 which both commenced operation on November 4 1996.*

On October 2 1996, the then Attorney General, Hon Peter Foss QC MLC,
commissioned a review of the system of remission and parole in Western Australia.
The impetus for the review was the concern expressed by members of the community
and some judges that the system of parole and remission reduced the credibility and
effectiveness of sentences.” A committee chaired by the Chief Judge of the District
Court, His Honour Judge KJ Hammond, conducted the review. That Committee
became known as “the Hammond Committee” and reported in February 1998.

In late 1998, the Sentencing Legislation Amendment and Repeal Bill 1998 and the
Sentence Administration Bill 1998 were introduced into Parliament. The Sentencing
Legislation Amendment and Repea Bill 1998 contained reforms in relation to
remission and parole, the introduction of a sentencing matrix, and changes to
sentencing legidation concerning suspended sentences, driver's licence
disqualification, restitution and compensation.> The Sentence Administration Bill
1998 was to replace the Sentence Administration Act 1995.

In the Legidlative Council, the sentencing matrix provisions were removed from the
Sentencing Legislation Amendment and Repeal Bill 1998 when that Bill was divided
during committee stage of the Legidative Council. The sentencing matrix reforms
became the Sentencing Matrix Bill 1999 and were referred to the Standing Committee
on Legigation.® That Bill passed through Parliament with amendments and was
assented to on December 6 2000 as the Sentencing Amendment Act 2000.

The Sentencing Legidation Amendment and Repeal Bill 1998 and the Sentence
Administration Bill 1998, excluding the sentencing matrix reforms, passed through
Parliament, were assented to on December 16 1999 and became the Sentencing
Legidation Amendment and Repeal Act 1999 and the Sentence Administration Act
1999.

Opening Statement of Mr Malcolm Penn, Principal Legislation and Policy Officer, Community and
Juvenile Justice Division, Department of Justice, tabled February 11 2003, pp. 1-2.

Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, pp. iii
and v.

Opening Statement of Mr Macolm Penn, Principal Legislation and Policy Officer, Community and
Juvenile Justice Division, Department of Justice, tabled February 11 2003, p. 2.

See Standing Committee on Legidation, Parliament of Western Australia, Legislative Council,
Sentencing Matrix Bill 1999, Report Number 53, October 10 2000.
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114

115

1.16

117

1.18

1.19

However, prior to proclamation it became apparent that there were potential anomalies
with certain provisions in those Acts.”> Consequently, the Sentencing Amendment
(Adjustment of Sentences) Act 2000 was introduced into Parliament and assented to on
December 7 2000.

Neither the Sentence Administration Act 1999 nor the Sentencing Amendment Act
2000 have been proclaimed. Some aspects of the Sentencing Legislation Amendment
and Repeal Act 1999 were proclaimed. These included reforms in relation to licence
disgualification, restitution and compensation. However, the primary reforms in
relation to remission and parole were not proclaimed.

The Sentencing Legidation and Amendment and Repea Bill 2002 repeals the
following legidation:

o Sentence Administration Act 1995;

J Sentence Administration Act 1999;

. Sentencing Legidation Amendment and Repeal Act 1999; and
. Sentencing Amendment Act 2000.

The Sentence Administration Bill 2002, which replaces the Sentence Administration
Act 1995 (and the Sentence Administration Act 1999), is to be read with the
Sentencing Act 1995 as amended by the Sentencing Legislation Amendment and
Repeal Bill 2002.°

In order to assist the Committee to compare the Bills with the provisions contained in
the 1995 and 1999 Acts, the Department of Justice prepared two tables setting out the
comparable sections and clauses in each Act and the Bills. On the basis of those
tables, the Committee compiled two further comparative tables incorporating
annotationsin relation to the amendments. At Appendix 4 is the table compiled by the
Committee in relation to the Sentencing Legidation Amendment and Repeal Bill. At
Appendix 5 is the table compiled by the Committee in relation to the Sentence
Administration Bill 2002. Whilst these tables have been prepared for the convenience
of discussion, they are not necessarily a complete reflection of the changes and
interested readers should consult the 1995 and 1999 Acts and the Bills.

Hon Tom Stephens MLC set out the intention of the Bills in the Second Reading
Speech in the Legidative Council. He stated:

6

Opening Statement of Mr Malcolm Penn, Principal Legislation and Policy Officer, Community and
Juvenile Justice Division, Department of Justice, tabled February 11 2003, p. 3.

Clause 3 of the Sentence Administration Bill 2002.
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1.20

121

1.22

The Government is committed to ensuring that the sentencing process
is easy to understand while at the same time allowing sufficient
flexibility to address the individual circumstances of particular cases.
Againgt this backdrop, the Government has developed a range of
reforms in the sentencing area that seek to make the sentencing
process easier to understand for both the community in general and
those people who are directly involved in the criminal justice system.
A package of reforms has been put together, through the Sentencing
Legislation Amendment and Repeal Bill and Sentence Administration
Bill which addresses six key areas of sentencing reform...

And further:

The Sentencing Legislation Amendment and Repeal Bill 2002, taken
with the Sentence Administration Bill 2002, seeks to make significant
changes to sentencing legislation to reduce the rate and cost of
imprisonment in Western Australia. The Bills also enact truth in
sentencing by giving effect to many of the recommendations of the
Hammond review of remission and parole. The end result will be a
more understandable and workable sentencing regime, which will
increase community confidence in the sentencing process.”

Therefore, through the amendments contained in these Bills, the Government seeks to:

) make the sentencing process clear and understandable for both the community
and the judiciary;

J enact “truth in sentencing” or transparency in sentencing by implementing a
number of the recommendations of the Hammond Committee in relation to
remission and parole; and

J reduce the rate and associated cost of imprisonment in Western Australia.

In relation to this last aim, the Committee observes that the Crime and Justice
Statistics for Western Australia 2001, indicate that based on average daily prisoner
population, Western Australia has the second highest rate of adult imprisonment in
Australia. Further, Western Australia exceeds all other states and territoriesin relation
to Aboriginal rates of imprisonment.?

The major reforms contained in the Bills that seek to implement these aims are
outlined.

Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 3 2002, p. 3764
and p. 3767.

Fernandez, JA and Loh, NSN, Crime and Justice Satistics for Western Australia: 2001, p. 141.
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OVERVIEW OF THE BILLS

The Sentence Administration Bill 2002

1.23

The major changes contained in this Bill are:

a clause setting out a number of criteria that must be addressed when release
on parole is considered;

in relation to sentences of imprisonment of less than 12 months, the
introduction of Chief Executive Officer (“CEQ”) Parole instead of Home
Detention Orders;

an amendment to “parole period” of a sentence; and

the abolition of Work Release Orders and the introduction of Re-entry Release
Orders.

The Sentencing L egidation Amendment and Repeal Bill 2002

124 Themajor changes contained in this Bill are:

125

1.26

the introduction of Pre-sentence Orders and the ability for the court to adjourn
sentencing for up to 12 months;

an amendment to Parole Eligibility Orders such that there is no presumption
in favour of parole;

the amendment of paroleto 50% of the sentence;

the abolition of remission;

the abolition of sentences of six months or |ess;

the amendmentsin relation to partly cumulative sentences; and

transitiona provisions for the adjustment of sentences given the amendments
to parole and remission.

In this Report, the Committee does not address each of the new clauses and
amendments introduced by the Bills but addresses the major changes made by the
Bills and canvassed in the submissions.

The Committee thanks the staff for having done an excellent job in making sense of a
difficult and complex area of the law.
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CHAPTER 2
SENTENCE ADMINISTRATION BiLL 2002

OVERVIEW

21

In this Chapter, the Committee considers the major reforms contained in the Sentence
Administration Bill 2002 with one exception. That exception is the amendment to the
“parole period” of a sentence in clause 20(4) of the Sentence Administration Bill
2002. That term relates to the operation of parole and the Committee considers that it
is more appropriate to consider that amendment in Chapter 4 where the Committee
addresses the amendments to parole and remission.

RELEASE ON PAROLE - MATTERS TO BE CONSIDERED

Overview

2.2

2.3

24

2.5

2.6

Section 16 of the Sentence Administration Act 1999 introduced criteriato be addressed
by the Parole Board of Western Australia (“Parole Board”) when release on parole is
considered. Although assented to, this Act was not proclaimed.

Clause 16 of the Sentence Administration Bill 2002 is the same as section 16 of the
Sentence Administration Act 1999 and sets out criteria that must be addressed when
release on paroleis considered.

In addressing the changes created by this clause, a distinction needs to be drawn
between the role of the courts and the role of the Parole Board in relation to parole.

When an offender is sentenced to a term of imprisonment, the court determines
whether to make a Parole Eligibility Order. A Parole Eligibility Order cannot be made
in relation to sentences of less than 12 months.® The criteria applied by the court in
making a Parole Eligibility Order are contained in section 89 of the Sentencing Act
1995. The Sentencing Legislation Amendment and Repeal Bill 2002 amends this
section and the amendments are considered in Chapter 6.

Once the court has made a Parole Eligibility Order in relation to a prisoner, the Parole
Board is responsible for determining whether to release a prisoner once he/she has
served the custodial portion of their sentence. In making that determination, the
Parole Board is currently directed by section 18 of the Sentence Administration Act

The court currently cannot make a Parole Eligibility Order in relation to a term of imprisonment of less
than 12 months. See section 89(3) of the Sentencing Act 1995. Section 89 is repealed by clause 18 of the
Sentencing Legislation Amendment and Repeal Bill 2002 and clause 89(2) is inserted which aso
provides that a Parole Eligibility Order must not be made in relation to sentences of less than 12 months.
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2.7

2.8

1995, to give paramount consideration to the “...protection and interest of the
community” .

In reviewing the operation of parole in Western Australia, the Hammond Committee
recommended that clear statutory guidelines be established setting out the factors to be
considered by the Parole Board in determining whether to release an offender on
parole® The Hammond Committee indicated that the practice of the Parole Board is
to take into account a number of relevant matters however, it is not always clear either

to the community or the offender what these criteriaare.™

Clause 16 of the Sentence Administration Bill 2002 reads as follows:

16. Release on parole, mattersto be considered

In this Part a reference to parole considerations in relation to a
sentence of imprisonment that a prisoner is serving or has yet to serve
and in respect of which the prisoner may be released on parole is a
reference to these considerations—

@)

(b)

(©

(d)

(€)

(f)

the circumstances of the commission of, and the seriousness
of, the offence for which the sentence was imposed,;

the behaviour of the prisoner when in custody serving the
sentence in so far as it may be relevant to determining how
the prisoner islikely to behave if released on parole;

whether the prisoner has participated in programmes
available to himor her when in custody and if not the reasons
for not doing so;

the prisoner’s performance when participating in any such
programme;

the behaviour of the prisoner when subject to any release
order (as defined in section 89 of the Sentencing Act 1995)
made previoudly;,

the likelihood of the prisoner offending when he or sheis on
parole;

10

11

Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 28.

Ibid.
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(9) the likelihood of the prisoner complying with the standard
obligations and any additional requirements of a parole
order;

(h) the degree of risk that the release of the prisoner would
appear to present to the personal safety of people in the
community or of any individual in the community;

() any other consideration that is or may be relevant to whether
the prisoner should be released on parole;

() any remarks by a court that has sentenced the offender to
imprisonment that are relevant to any of the above matters.

29 During the Second Reading Speech, in relation to clause 16, Hon Kim Chance MLC
stated that:

The inclusion in the Bill of these factors provides for the community
generally, and for offenders and victims specifically, to benefit from
greater transparency in decision-making concerning release on
parole.”

210 The parole considerations are to be utilised by the Parole Board™ in relation to
sentences of 12 months or more and the CEO of the Department of Justice in relation
to sentences of |ess than 12 months for a*“ prescribed class’ of prisoners.*

Issuesraised by the Submissions

211 The Parole Board, whose operations will be directly affected by this amendment,
supports theinclusion of clause 16 and state in their submission that:

The Parole Board supports the implementation of this clause in the
interests of transparency, and notes that it directly reflects the
Board's existing practices (and was drafted with some Parole Board
input).®

212 The Parole Board indicates that this clause is unlikely to cause major changes with
respect to the Parole Board’ s decisions about release on parole.™

12 Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 5 2002, p. 4036.

1 Clause 20(2).

1 Clause 23(7).

s Submission Number 3, Parole Board, pp. 1-2.

16 Ibid, p. 2.
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2.13 Dr Nel Morgan, the Director of Studies at the Crime Research Centre of the
University of Western Australia (“Dr Morgan™), supports the inclusion of clause 16
for the same reasons as the Parole Board."” The Western Australian Police Service
also welcomes theinclusion of clause 16.™®

Observations

2.14 Based on the submissions received, the Committee understands that this amendment is
welcomed by relevant stakeholders. The Committee supports this amendment.

SENTENCES OF LESSTHAN 12 MONTHS— ABOLITION OF HOME DETENTION AND
INTRODUCTION OF CEO PAROLE

Overview

2.15 Currently, the courts cannot make a Parole Eligibility Order in relation to a term of
imprisonment of less than 12 months.”® However, prisoners who are sentenced to a
term of imprisonment of less than 12 months are able to apply to the CEO of the
Department of Justice to be released pursuant to a Home Detention Order.® Thisisto
be distinguished from Home Detention which isimposed as a condition of bail when a
person would otherwise be remanded in custody (*Home Detention on bail”).

216 A Home Detention Order requires the offender to remain at a particular residence,
except when permitted, and to complete community work.?* The offender may also be
subject to e ectronic monitoring.”

2.17 The Hammond Committee recommended that Home Detention Orders for offenders
serving sentences of less than 12 months be abolished. In reaching this conclusion,
the Hammond Committee stated that:

The low level of confidence the public currently has is attributable in
part to the use of early release programs such as Home Detention and
Work Release which further shorten the custodial portion of the
sentence imposed by the court.?

1 Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of

Western Australia, p. 29.

18 Submission Number 7, Western Australian Police Service, p. 2.

19 Section 89(3) of the Sentencing Act 1995.

20 Section 59 of the Sentence Administration Act 1995.

2L Section 61 of the Sentence Administration Act 1995.

2 Section 62(2) of the Sentence Administration Act 1995.

z Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 29.
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2.18

2.19

2.20

221

222

The Hammond Committee indicated that they doubted whether Home Detention
Orders were of significant assistance in the community reintegration of offenders
serving short sentences.*

In July 1999, the Department of Justice published a Review of the Home Detention
Scheme with Special Reference to Improving the Effectiveness of the Management of
Soecial/High Risk Offenders. As part of that Report, the success rates for Home
Detention were considered for the years 1995 to 1998. Over those years, the
successful completion rates for Home Detention Orders were 81.95%-83.33% and
44.44%-48.98% for Home Detention on bail.* The Report indicated that the lower
reported success rates for Home Detention on bail appeared to reflect the fact that
participants can often be facing serious charges, may remain on the program for long
periods of time and have no clear sense of predicability as they have yet to be
sentenced.?®

The Crime and Justice Statistics for Western Austraia for 2001, indicate that
compared with 2000, the use of Home Detention generally decreased by about 3.3 per
cent. In 2001, there were 499 orders issued in relation to both types of Home
Detention. Of these, 168 were Home Detention on bail and 331 were Home Detention
Orders. In relation to Home Detention on bail, 15.5% of offenders breached
conditions of their orders, 51.8% successfully completed orders or had them lifted and
the court terminated 15.5%. Of the Home Detention Orders, 10 per cent were
breached by offenders but amajority of 78.9 per cent were completed successfully.?’

The Sentencing Legidation Amendment and Repeal Bill 2002 abolishes Home
Detention Orders?® and Part 3, Division 4 of the Sentence Administration Bill 2002
replaces them with administrative parole for terms of imprisonment of less than 12
months. The CEO of the Department of Justice is empowered to make a parole order
in relation to prisoners serving a sentence of less than 12 months® This form of
parole was referred to in the Second Reading Speech as “CEO Parole’. This Report
will adopt that description.

Under the proposed system of CEO Parole, a prisoner sentenced to a term of
imprisonment of lessthan 12 months is digible to be released on parole after he or she

24

25

26

27

28

29

Ibid.

Review of the Home Detention Scheme with Special Reference to Improving the Effectiveness of the
Management of Special/High Risk Offenders, July 1999, Western Australia, Ministry of Justice, p. 9.

Ibid.
Fernandez, JA and Loh, NSN, Crime and Justice Statistics for Western Australia: 2001, p. 160.

By virtue of clause 29 which repeals the Sentence Administration Act 1995 under which Home Detention
Orders are currently made.

Clause 22(1) and clause 23.
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has served half of the term.* The Sentence Administration Bill 2002 creates two
categories of prisonersin relation to CEO Parole. These are:

J The “prescribed class’ of prisoners - The CEO has a discretion as to
whether to release such prisoners on parole;*and

o All other prisoners - The CEO must order parole for these prisoners and
therefore parole is automatic unless they decline to be rel eased.®

2.23  The “prescribed class’ of prisonersis not set out in the Sentence Administration Bill
2002 and will be contained in regulations.

224 The CEO must determine whether the parole order should be supervised or
unsupervised and in making this determination is to have regard to the parole
considerations set out in clause 16.*

2.25 The CEO, like the Parole Board, aso has the power to amend, suspend or cancel a
CEO Parole order.®

Issuesraised by the Submissions - Abalition of Home Detention Orders

226 Of the submissions received by the Committee, only Dr Morgan's submission
commented on the abolition of Home Detention Orders.

2.27  Inhis Opening Statement, Dr Morgan stated that:

| also welcome, in principle, the abolition of Home Detention Orders
on sentences under 12 months. It has been absurd that the most
intrusive levels of monitoring have been reserved for the least serious
offenders.®

2.28 However, Dr Morgan then indicated that he has significant concerns with CEO
Parole.®

%0 Clause 23(1).

3 Clause 23(2) uses the term “ ...a prisoner of the class prescribed for the purposes of this paragraph.”

This Report will use the term “prescribed class’.

82 Clause 23(2).

3 Clause 23(6) and Clause 23(7).

Clauses 36, 38 and 43.

* Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of

Western Australia, tabled March 19 2002, p. 2.

% Ibid.

12 G:\DATA\LN\Inrp\In.sen.030521.rpf.018.xx.a.doc



EIGHTEENTH REPORT CHAPTER 2: Sentence Administration Bill 2002

Issuesraised by the Submissions - Introduction of CEO Parole

Discretionary release decisions being vested in the Department of Justice

2.29

2.30

231

2.32

It was submitted to the Committee that as a matter of principle, discretionary decisions
about the release of prisoners should not be vested in the agency responsible for prison
management.®’ In particular, there is the danger that CEO Parole decisions may be
subject to manageria and/or palitical influences that are absent from the decision-
making process of the Parole Board.® It was further submitted that vesting discretion
in the CEO in relation to release, suspension and cancellation of parole without an
independent process of review, exacerbates this problem.*

Apart from the objections of principle, it was submitted that there could be
inconsistencies in practice between the CEO and the Parole Board in relaion to
release on parole. For example, there may be inconsistenciesin:

. the weight given to factors such as prison behaviour; and
. the conditions applied to parole orders.”

Consequently, it was submitted that parole decisions in relation to sentences of less
than 12 months should also be vested in the Parole Board and that this could be
achieved by developing the “auto parole” regime.* In light of this submission, it is
appropriate for the concept of “auto parole’ to be briefly examined.

“Auto parole” isaterm used to refer to those parole cases that are released by order of
the Parole Board Secretary (on advice from the Department of Justice), without formal
consideration by the Parole Board.”> The Parole Board indicated in their submission
that the term is “...most confusing as there is nothing automatic about any parole
release at present”.® As Parole Eligibility Orders may not be made in relation to
sentences of less than 12 months, the “auto parole” regime currently does not apply to
these sentences.

37

38

39

40

41

42

43

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 27; Submission Number 3, Parole Board, p. 2.

Submission Number 3, Parole Board, p. 2.

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 28.

Submission Number 3, Parole Board, p. 2; Submission Number 1, Dr Neill Morgan, Director of Studies,
Crime Research Centre of the University of Western Australia, pp. 27-28.

Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, tabled March 19 2003, p. 4; Submission Number 3, Parole Board, p. 3.

Submission Number 3, Parole Board, p. 3.

Ibid.
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2.33

2.34

2.35

Dr Morgan is a Parole Board member and represented the Parole Board at a hearing
before the Committee on March 19, 2003. He outlined the “auto parole” process as

Basically the legislation at present divides prisoners into two main
categories. There are special term prisoners, who are people serving
three years or more for offences of a violent or sexual nature. In the
case of all those prisoners the Parole Board itself - the full Parole
Board - must consider their possible release. 1t must come before the
board, and they are called special term prisoners. In the case of
other prisoners the Parole Board itself does not need to consider the
case. A process is authorised by legidation for the secretary of the
Parole Board to be the person who formally issues the parole order.
However, there is also a process whereby, if there is any concern
about the release of that prisoner, the case will be referred to the
board itself. Basically, the Department of Justice prepares the file,
including prison reports, reports from community direction staff,
reports from any specialist who has been involved with the prisoner
and reports from the victim mediation unit. If everything looks
straightforward the secretary can issue the parole order. If thereis
any problemat all, that will be referred to the Parole Board.*

Currently, section 108 of the Sentence Administration Act 1995 allows the “auto
parole” process to occur. This section provides that the Secretary or a Member of the
Parole Board, may make a parole order unless the parole term is a “specia term”
(which is defined in section 19(4)) or the prisoner has been the subject of a CEO
report under section 19(1).

Section 19(4) provides that:

In this section -

“special term” means a parole term of at least 3 years imposed for an
offence -

(a) under any of these chapters of The Criminal Code -
(i) Chapter XXVIII - Homicide: Suicide: Concealment of birth;
(i) Chapter XXIX - Offences endangering life or health;

(iii) Chapter XXX - Assaults;

Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, March 19 2003, p. 6.

14
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2.36

2.37

2.38

(iv) Chapter XXXI - Sexual Offences,

(V) Chapter XXXIII - Offences against liberty;,
(vi) Chapter XXXIIIA - Threats;

(vii) Chapter XXXII1B - Intimidation;

(viii) Chapter XXXVIII - Sealing with Violence: Extortion by
threats; or

(b) under any of these repealed enactments in The Criminal Code -
(i) section 197,
(i) Chapter XXXIA - Sexual Assaults;
(i) Chapter XXXII - Assaults on females: Abduction.”
Therefore, the full Parole Board considers:
. parole release decisions of the more serious “ special term” offenders; and
. any “auto parole’ matters referred by the Parole Board Secretary.

Ms Angela Rabbitt, Manager, Parole Release, with the Department of Justice provided
evidence to the Committee that the Parole Board releases 75 per cent of cases referred
by the Department of Justice to the Parole Board Secretary, without further
consideration by the full Parole Board.* Dr Morgan gave evidence that out of an
average of 40 to 50 files at each Parole Board meeting, about eight or nine files relate
to “auto parole’” matters that have been referred to the Parole Board for further
consideration.”

In light of the submissions received, the Committee asked the Department of Justice
why the Sentence Administration Bill 2002 proposes that parole for sentences of less
than 12 months be vested in the CEO rather than the Parole Board. In aletter dated

46

a7

The definition of “specia term” in section 19(4) is not replicated in the Sentence Administration Bill
2002. Instead the offences that are to be the subject of “auto parole” for the purposes of clause 106
(which, in part, replicates section 108) will be prescribed in the regulations. The Explanatory Notes
indicate that initially the prescribed classes will correspond with those terms identified in section 19(4) of
the existing Act.

Transcript of evidence, Mr Malcolm Penn, Ms Jacqueline Tang and Ms Angela Rabbitt, Department of
Justice, February 11 2003, p. 18.

Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia and the Parole Board, March 19 2003, p. 6.
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2.39

2.40

241

March 4 2003, the Director Genera of the Department of Justice (“ Director General”)
stated:

Such ‘executive’ release has been available since 1991 when the
current Home Detention provisions were originally enacted.
Parliament enacted these provisons when passing the original
enabling legidation in 1990 [Part 5 of the Community Corrections
Legidation Amendment Act 1990]. Parliament further confirmed its
views on this matter when the current provisions were enacted [ Part 5
of the Sentence Administration Act 1995].

The Government believes that it is far more appropriate for the Board
to exercise its collective minds to the more serious offenders serving
sentences of 12 months and more [and lifers etc] than to ask the
Board exercise functions for less serious offenders.®

At a hearing on February 11 2003, the Committee asked officers of the Department of
Justice whether it would cause difficulties a an administrative level for parole in
relation to sentences of less than 12 months to be vested in the Parole Board. The
evidence of Ms Angela Rabbitt, Manager, Parole Release was as follows:

It would not make a great deal of difference. We currently use this
process with auto parole people. The difference with the CEO
references is that the process would stop at the sentence management
directorate, where a decision would be made.*

The Parole Board submitted that if they were alocated the responsibility for parole
decisions in relation to sentences of less than 12 months, there would be some
workload implications. However, workload implications would also arise in the
Department of Justice and any increase in workload may be offset by a reduction in
work for the Parole Board due to the prospect of less Parole Eligibility Orders being
made by the courts.*

The Committee received the following evidence relating to the current resourcing of
the Parole Board:

The way we do business in Western Australia is utterly different from
the way it is done in Victoria, for example. | sat in on Parole Board
meetings in Victoria last year. Its parole board regularly calls in

49

50

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 6.

Transcript of evidence, Mr Malcolm Penn, Ms Jacqueline Tang and Ms Angela Rabbitt, Department of
Justice, February 11 2003, p. 19.

Submission Number 3, Parole Board, p. 3. In Chapter 6, the Committee considers the amendment in
relation to Parole Eligibility Orders.

16
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parolees and reads the riot act to them. The board visits the prisons
and meet prisoners before the parole date. It is actively engaged in
the process. Our Parole Board sits and waits for the files to arrive.
We usually get the files on a Friday afternoon. | will often get four
suitcases of files consisting of around 80 cases that | have to try and
read in between my other commitments for a meeting on the following
Tuesday or Thursday. That is an example of the current resourcing of
the Parole Board.”

Prescribed class of prisoners

242

243

244

Asindicated in the Overview, the Sentence Administration Bill 2002 proposes that the
CEO have discretion as to whether to order parole in relation to the “prescribed class”
of prisoners. It was submitted to the Committee that as the “prescribed class’ of
prisoners is not set out in the Sentence Administration Bill 2002, it is not clear what
offences will be encompassed.>

The Explanatory Notes to clause 23 of the Sentence Administration Bill 2002 do not
set out any details of the “prescribed class’ of prisoners.>

The Committee asked the Department of Justice for details of the class of prisoners to
be prescribed for clause 23. In a letter dated March 4 2003, the Director Genera
stated:

At this stage it is envisaged that this group will be:

» those serving sentences for the offences under the following
provisions of the Criminal Code:

(i) Chapter XXVIII - Homicide: Suicide: Concealment of birth;
(i) Chapter XXIX - Offences endangering life or health;

(iii) Chapter XXX - Assaults,

(iv) Chapter XXXI - Sexual Offences,

(V) Chapter XXXIII - Offences against liberty;,

(vi) Chapter XXXIIIA - Threats,

51

52

53

Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia and the Parole Board, March 19 2003, p. 8.

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 27; Submission Number 3, Parole Board, p. 3.

Explanatory Notes to the Sentence Administration Bill 2002, p. 7.
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2.45

2.46

247

(vii) Chapter XXXII1B - Salking;
(viii) Chapter XXXVIII - Robbery: Extortion by threats.

= those who have served a term of imprisonment in the preceding
five (5) yearsfor such offences; or

» those who have had an early release order cancelled in the
preceding two (2) years.™

The Chapters and offences of the Criminal Code referred to correlate with those
Chapters and offences that currently fall within the meaning of “special term” under
the Sentence Administration Act 1995 and as such are excluded from the “auto parole”
regime.

The Committee asked the Department of Justice why the details of the “prescribed
class’ of prisoners were not included in the Sentence Administration Bill 2002. In a
letter dated March 4 2003, the Director Genera stated:

The Bill proposes that these discretionary classes be contained in
regulations rather than the Act itself. Providing such a“list” by way
of regulation will provide greater flexibility and enables the scope of
such provisions to be amended as required.®

In this context, the Committee also notes that currently section 19(4) of the Sentence
Administration Act 1995 contains the meaning of “special term” which is used for the
“auto parole’ regime operated under section 108 of that Act. The Sentence
Administration Bill 2002 does not replicate section 19(4) of the Sentence
Administration Act 1995 and thus the definition of “special term” does not appear in
that Bill. Clause 106 of the Sentence Administration Bill 2002 generaly replicates
section 108 of the Sentence Administration Act 1995.*° However, for the purposes of
clause 106, the offences that are to be the subject of “auto parole” will be prescribed in
regulations. The Explanatory Notes indicate that initially the “prescribed class’ will
correspond with those terms currently identified in section 19(4) of the Sentence
Administration Act 1995.>

55

56

57

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 7.
Ibid.

Explanatory Notes to the Sentence Administration Bill 2002, p. 25.

Ibid.
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Delegation of CEO Parole decisions

248

249

2.50

251

The proposal currently being considered (but not yet finalised) by the
Department of Justice isthat the position of Manager Parole Release,
which is part of the Operational Services and Sentence Management
Directorate, be delegated the necessary authority.>

The position of Manager Parole Release is a senior position within
the Department of Justice requiring the existence of significant
knowledge and experience within the area of parole release prior to
appointment to that position.

That position is also the CEO’s delegate on the Parole Board, thus
attending Board meetings each week and as a member of the Board
participating in the decision-making process regarding the release of
prisoners on parole. Consequently, that officer has an intimate
knowledge of the Board's policies and views with regard to release
matters.

In addition, the Manager Parole Release assesses all prisoners
subject to ‘auto’ parolerelease. This requires determining whether a
prisoner is suitable for release and, if so, recommending to the Parole
Board Secretary to issue an order for release on parole. Thisis dealt
with administratively by the Secretary and is not referred to the

58

59

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 6.

The submissions that are critical of the vesting of discretionary release decisionsin the
CEO assert that it is not clear to whom the CEO will delegate this function.®® Clause
93 of the Sentence Administration Bill 2002 permits the CEO to delegate to any
person any power or duty under the Act.

Given the importance of parole release decisions to prisoners, the Committee
understands that the concern is to ensure that the CEO delegates the function to a
person with relevant expertise.

The Committee sought details from the Department of Justice about the delegation of
thispower. In aletter dated March 4 2003, the Director Genera stated:

The Committee also asked the Department of Justice whether there is a mechanism to
ensure that the delegate has the appropriate expertise. In aletter dated March 4 2003,
the Director Genera stated:

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 27; Submission Number 3, Parole Board, p. 3.
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Board. If such release is not recommended, then the Manager refers
the case to the Parole Board for further consideration.

Thus, in view of the extensive involvement in the assessment of ‘ auto’
parole cases as well as the experience and knowledge gained as a
Parole Board member, the position of Manager Parole Release is
well placed to act asthe CEO’s delegate in relation to CEO parole.®

Observations

Abolition of Home Detention Orders

2.52

2.53

2.54

It is clear based on the gtatistics at paragraphs 2.19 and 2.20, that the use of Home
Detention Orders as opposed to Home Detention on bail has been reasonably
successful. The Committee understands that the views of the Hammond Committee in
relation to the abolition of Home Detention Orders arose out of the low level of public
confidence in the sentencing system and the intention of implementing “truth in
sentencing”.

However, the Committee is of the view that this objective should be weighed against
the need for re-integration options for prisoners. Later in this Chapter, the Committee
considers the new Re-entry Release Order provisions which are contained in the
Sentence Adminigtration Bill 2002. These Orders are designed to assist in the
reintegration of prisoners into the community. Recommendation 6 of the Committee
is directed to ensuring that these Orders meet the needs of long-term, non-parole
prisoners.

The Committee is of the view that it is preferable for long-term, non-parole prisoners
to be provided with some form of community re-integration rather than to be simply
released into the community. This could be achieved by the retention of Home
Detention Orders which are currently available under the Sentence Administration Act
1995 and their modification to operate in relation to long-term, non-parole prisoners.

Recommendation

Recommendation 1: The Committee recommendsthat the Gover nment reconsider the
abolition of Home Detention Orders.

Introduction of CEO Parole

2.55

The Committee has considered the submissions that have suggested that parole in
relation to sentences of less than 12 months should be vested in the Parole Board and
operated through the development of the “auto parol€” regime currently functioning

60

Letter from the Director General of the Department of Justice, dated March 4 2003, pp. 6-7.
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2.56

2.57

2.58

2.59

2.60

261

under section 108 of the Sentence Administration Act 1995. The operation of “auto
parole” is generally replicated and continued in section 106 of the Sentence
Administration Bill 2002.

Whilst the Committee notes the matters of principle that are raised in the submissions,
it supports the introduction of CEO Parole.

The Committee is of the view that the person who actually makes the release decision
should be responsible for the release decision.

The Committee received evidence from the Department of Justice that the Sentence
Management Directorate of the Department of Justice assesses “auto parole” matters
and that 75 per cent of these matters are released by the Parole Board Secretary,
without further consideration by the Full Parole Board.®® Further, Dr Morgan
indicated that out of an average of 40 to 50 files at each Parole Board meeting about
eight or nine cases of “auto parole” are referred by the Parole Board Secretary to the
full Parole Board for consideration.®

It is apparent that the majority of the current “auto parole” matters are not considered
by the full Parole Board and the release decision is effectively made at an
administrative level within the Sentence Management Directorate of the Department
of Justice. If release decisions for prisoners serving sentences of less than 12 months
were vested in the Parole Board with a process akin to “auto parole”’, the Committee
considers it likely that the majority of the decisions would be made at an
administrative level within the Department of Justice. As the Committee considers
that those making release decisions should be responsible for them, it does not agree
with the vesting of these release decisions in the Parole Board.

The Committee's view could change if the Parole Board was enabled to consider all
release matters in detail. However, the present resources of the Parole Board do not
allow it to undertake this task. The Committee acknowledges that the Government is
aware of the resourcing issues facing the Parole Board and is currently considering
these issues.®® If there was to be a change to the resourcing of the Parole Board this
may influence the Committee’s conclusion in relation to the vesting of these release
decisions in the Parole Board.

Given the Committee's conclusion that the CEO should remain responsible for release
decisions in relation to parole for prisoners serving sentences of less than 12 months,

61

62

63

Transcript of evidence, Mr Malcolm Penn, Ms Jacqueline Tang and Ms Angela Rabbitt, Department of
Justice, February 11 2003, p. 18.

Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia and the Parole Board, March 19 2003, p. 6.

Western Australia, Parliamentary Debates (Hansard), Legisative Assembly, November 28 2002, p.
3665.
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2.62

2.63

2.64

2.65

2.66

it is appropriate to address the issue of “review rights’, which was raised in Dr
Morgan’s submission.

Dr Morgan submitted to the Committee that if CEO Parole remains part of the
Sentence Administration Bill 2002, any decisions to deny or defer release should be
subject to an independent external review process, probably through the Parole Board.
Dr Morgan also submitted that any parole conditions other than the standard
conditions should also be subject to an external review.®*

The Committee reiterates that the CEO will only have discretion in relation to the
release decision for prisoners of the “prescribed class’. If the CEO postpones or
refuses to make a parole order, clause 24(1) of the Sentence Administration Bill 2002
provides that the prisoner is to be provided with written notice of the decision and isto
be informed of the right under clause 24(3) to make written submissions to the CEO
about the CEO's decision and reasons.®

The CEQO’s obligation to provide reasons is subject to clause 112 of the Sentence
Administration Bill 2002 which provides that if a person is required to give a prisoner
reasons for a decision but decides it would be in the interests of the prisoner or any
other person or the public to withhold any or all of the reasons, the person may do so.
In addition, clause 113 provides that the rules of natural justice do not apply to acts or
omissions of the Governor, the Minister, the Parole Board and the CEO. These
clauses reflect sections 114 and 115 of the Sentence Administration Act 1995. The
Criminal Lawyers' Association submitted to the Committee that it was questionable
whether the exclusion of the rules of natural justice can be sustained given that an
individual’s liberty is being considered.®®

In relation to the right to make submissions under clause 24(3), the Department of
Justice advised the Committee that it is currently considered delegating CEO Parole
decisions to the Manager, Parole Release. Where a decision is made to not release a
prisoner on parole, the prisoner would have the opportunity for the decision to be
reviewed by a more senior officer within the Department of Justice, namely the
Director, Operational Services and Sentence Management.®’

The Committee sought evidence from the Department of Justice about the workload
that it anticipates will arise as a result of applications for a review from the CEO’s

65

66

67

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 29.

The Committee notes that this does not extend to the provision of reasons as to why a prisoner may
receive supervised parole as opposed to unsupervised parole.

Submission Number 10, Criminal Lawyers Association of Western Australia, p. 7.

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 6.
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2.67

2.68

2.69

decision to postpone or refuse parole. In a letter dated April 17 2003, the Acting
Director Genera stated:

The Department of Jugtice anticipates that approximately 600
prisoners a year would be €eligible for consideration under the
proposed CEO Parole provisions of the Sentence Administration Bill
2002. Of this group it is likely that around 150-200 prisoners per
year would fall into the prescribed groupings for which the CEO
would have discretion not to release on parole.

Of these 150-200 prisoners it is anticipated that approximately 10-
15%, or around 15-30 prisoners, will either not be granted CEO
Parole or have their release postponed. The Department anticipates
that the majority of such prisoners, it not all of them, will seek a
review of the decision under clause 24 of the Sentence Administration
Bill 2002.%

The Committee’'s conclusion that parole decisions for sentences of less than 12
months should be vested in the CEO is partly due to the resource limitations faced by
the Parole Board. However, in light of the evidence from the Department of Justice
about the very limited numbers of prisoners who will seek areview of the decision of
the CEO to postpone or refuse their release, the Committee accepts Dr Morgan's
submission that these decisions should be subject to an external review through the
Parole Board (see recommendations 2 and 3).

The Committee observes that the “prescribed class’ of prisoners for the purposes of
CEO Parole will be contained in the regulations. As a genera principle, the
Committee does not support substantive rights being dependent on regulations. The
Committee observes that it is arguable that inclusion in a “prescribed class’ does not
entirely deny the right to release on parole but it changes it from an automatic act to
one subject to discretion. However, the Committee is of the view that there is no
adequate justification for the inclusion of the “prescribed class’ of prisoners in the
regulations, as opposed to primary legislation (see recommendation 4).

The Committee's view in this regard also applies to inclusion in regulations of the
“prescribed class’ of prisoners to whom the “auto parol€’ regime under clause 106(4)
will apply (see recommendation 5).

68

Letter from the Acting Director Genera of the Department of Justice, dated April 17 2003, p. 2 of
attachment 1.
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Recommendation 2: The Committee recommendsthat clause 24(3) of the Sentence
Administration Bill 2002 be amended in the following manner:

Page 16, line 21 - To delete“ CEQO” and insert instead -

“ Board ”.

Recommendation 3: The Committee recommendsthat a new clause 24(4) beinserted
into the Sentence Administration Bill 2002 in the following manner:

Page 16, after line22 - Toinsert thefollowing -

. (@) The Board may consider the submissions and may make a decision in
substitution for the decision made by the CEO.

Recommendation 4: The Committee recommendsthat the“ class prescribed” for the
purpose of clause 23(2) of the Sentence Administration Bill 2002 with respect to “ CEO
Parole’, beincluded in the Sentence Administration Bill 2002 and not in regulations.

Recommendation 5: The Committee recommendsthat the“ prescribed class’ for the
purposes of clause 106(4) of the Sentence Administration Bill 2002, with respect to those
parole decisons which may be delegated to the Parole Board Secretary or other
authorised person, beincluded in the Sentence Administration Bill 2002 and not in
regulations.

ABOLITION OF WORK RELEASE ORDERSAND INTRODUCTION OF RE-ENTRY RELEASE
ORDERS

Overview

270  Currently, section 46 of the Sentence Administration Act 1995, provides that if an
offender is six months from their date of release and has been in custody for a
continuous period of at least 12 months, they may apply to the Parole Board for a
Work Release Order. An offender may make this application whether or not they are
subject to a Parole Eligibility Order.®® The Parole Board must not make a Work

69 Section 46. They must also be at least 17 years of age and not a person referred to in section 16(1)(a) or

(b) or serving alife term of indefinite imprisonment.
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271

272

2.73

Release Order unless satisfied that the offender “ ...would pose a minimum risk to the
) 70

personal safety of peoplein the community or of any individual in the community” .
A Work Release Order primarily requires an offender to undertake community
corrections activities and seek or engage in gainful employment or engage in
gratuitous work."

The Hammond Committee recommended that Work Release Orders be abolished for
offenders subject to Parole Eligibility Orders.”> In reaching this conclusion, the
Hammond Committee stated that:

The low level of confidence the public currently has is attributable in
part to the use of early release programs such as Home Detention and
Work Release which further shorten the custodial portion of the
sentence imposed by the court. Work Release in particular was
originally presented as a means of offsetting the effects of long-term
imprisonment. However, in recent years it has come to be regarded
purely as a measure of combating the rate of imprisonment. In
commenting on an earlier draft of this Report, the Chairman of the
Parole Board indicated that he can see no justification in law or
principle for Work Release except for those who have been refused
parole and need a resocialisation time prior to release. The
Committee believes that very little purpose is served by maintaining
Work Release for offenders serving a sentence of which parole is a
component.”

The Hammond Committee’' s recommendation to abolish Work Release Orders was
made in conjunction with a recommendation that for prisoners serving sentences of 12
months or more that are not subject to a Parole Eligibility Order, a period of
community re-integration should be provided.™ In relation to this latter
recommendation, the Hammond Committee stated:

The Committee is strongly of the opinion that for those offenders
serving sentences where eligibility for parole has been refused, some
form of community transition needs to take place. This transition
should be aimed primarily at offsetting the effects of long-term
imprisonment but also can achieve some level of community

70

71

72

73

74

See section 48.

Section 51.

Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 30.
Ibid, p. 29.

Ibid, p. 30.
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2.74

2.75

2.76

protection by ensuring supervision of the offender while making the
transition from prison to the community.

The length of the program and conditions (if any) that would apply,
need to be carefully considered. The current Work Release program
serves as a useful supervision and monitoring model in thisregard.”

When the Sentence Administration Bill 2002 was introduced into the Legidative
Assembly, Work Release Orders were replicated in the Bill. As a result of
amendments in the Legidative Assembly, Work Release Orders were removed from
the Sentence Administration Bill 2002 and Re-entry Release Orders were inserted.”

The provisions relating to Re-entry Release Orders are framed in a similar fashion to
Work Release Orders. However, whilst employment related activities are sill
mandatory, community corrections activities are replaced with activities ordered by
the Community Corrections Officer that “ ...will facilitate the prisoner’s re-entry into

the community after being released from custody” .””

Re-entry Release Orders aso vary from Work Release Orders in that, before making
an order, the Parole Board must be satisfied the offender “ ...would pose a low risk
[rather than a minimum risk] to the personal safety of people in the community or of

any individual in the community” .”®

Issuesraised by the Submissions - Abolition of Work Release

2.77

The Committee received submissions from Dr Morgan and the Parole Board
supporting the abolition of Work Release Orders.”

Issuesraised by the Submissions - Introduction of Re-entry Release Orders

2.78

Before outlining the issues raised in the submissions, the Committee notes that the
Department of Justice appears to be contemplating further reforms to the Re-entry
Release Order provisions. In aletter dated March 4 2003, the Director Genera stated
that:

75

76

v

78

79

Ibid.

Western Australia, Parliamentary Debates (Hansard), Legisative Council, November 12 2002, pp. 2988-
2992.

Clause 55 (1)(b).

Clause 51(2).

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 26; Submission Number 3, Parole Board, p. 3.
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2.79

A range of measures are currently under consideration aimed at
proving [sic] greater support for prisoners re-entering the community.
In this regard, further legidative reforms in this area are under
development, which in part will canvass possible reforms to the RRO
provisions of the Sentence Administration Act.*

The Committee sought further information from the Department of Justice in relation
to possible reforms to the Re-entry Release Order provisions. In a letter dated April
17 2003, the Acting Director Genera indicated that as the reforms are in the
developmental phase, it is difficult at this time to provide advice as to the nature of the
amendments, if any, to the Re-entry Release Order provisions.®

Limitation of Re-entry Release Ordersto non-parole prisoners

Work Release Orders are currently available to both parole prisoners (namely those
subject to Parole Eligibility Orders) and non-parole prisoners. The Sentence
Administration Bill 2002 provides that Re-entry Release Orders are also to be
available to both parole and non-parole prisoners.®

Based on the Hammond Committee recommendations, it was submitted to the
Committee that Re-entry Release Orders should be limited to non-parole prisoners.®
It was also submitted to the Committee that prisoners subject to Parole Eligibility
Orders aready receive a significant benefit and should not be given an additional

The Committee asked the Department of Justice why Re-entry Release Orders will
apply to both parole prisoners and non-parole prisoners. In a letter dated March 4
2003, the Director General indicated that:

The social disadvantages faced by many prisoners applies equally for
prisoners being discharged to freedom and those who might be the
subject of some form of supervision in the community. For that
reason, the RRO provisions, which expand upon the current work

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 5.

Letter from the Acting Director Genera of the Department of Justice, dated April 17 2003, p. 1 of

Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, tabled March 19 2003 p. 3; Submission Number 3 from the Parole Board, p. 3.

2.80
2.81
privilege.®
2.82
80
81
attachment 2.
82 Clause 49.
83
84

Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, tabled March 19 2003, p. 3.
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release components, will be available to both categories of
prisoners.®

Re-entry Release Orders and the criteria of “ low risk”

2.83

2.84

2.85

2.86

2.87

2.88

Clause 51(2) of the Sentence Administration Bill 2002 provides that the Parole Board
must not make a Re-entry Release Order unless satisfied that the prisoner would pose
a“low risk” to the personal safety of people in the community or of any individua in
the community.

Currently, section 48(2) of the Sentence Administration Act 1995 provides that the
Parole Board must not make a Work Release Order unless satisfied that the prisoner
would pose a “minimum risk” to the personal safety of people in the community or
any individual in the community.

The Committee notes that prior to amendmentsin the Legidative Assembly, clause 51
of the Sentence Administration Bill 2002 related to Work Release Orders and
although generaly replicating section 48 of the Sentence Administration Act 1995, it
changed the criteria for the Parole Board assessment from “minimum risk” to “low
risk”.

The Explanatory Notes to clause 51 indicate that this change in criteria was because
the Parole Board believed that the use of “low risk” would more accurately reflect the
considerations currently undertaken by the Parole Board and would be more easily
understood than “minimum risk” .

Additionally, in aletter dated March 4 2003, the Director General indicated that:

The change in definition from “ minimum” to “low” risk was brought
about as a result of concerns expressed by the Parole Board some 2-3
years ago. The Board was concerned that the current risk rating
prevented a number of suitable prisoners from being released onto a
Work Release Order. It was for this reason that the risk rating was
amended so as to give the Board more flexibility in its decision
making for these orders.®’

In the Legislative Assembly, clause 51 (and the entirety of Part 4 of the Sentence
Administration Bill 2002) was amended to relate to Re-entry Release Orders®

85

86

87

88

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 5.
Explanatory Notes to the Sentence Administration Bill 2002, p. 13.
Letter from the Director General of the Department of Justice, dated March 4 2003, p. 5.

Western Australia, Parliamentary Debates (Hansard), Legisative Council, November 12 2003, pp. 2988-
2992.
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2.89

2.90

However, the amendment of the criteriato “low risk” remained part of the clause. Itis
the criteria of “low risk” that has been the subject of criticism in the submissions
relating to Re-entry Release Orders.

It was submitted that Re-entry Release Orders are very similar to Work Release
Orders and that like Work Release Orders, fail to meet the needs of prisoners who
require a reintegration process by including the criteria of “minimum” or “low risk”.%
As part of this submission, it was asserted that as Re-entry Release Orders are only
available for “low risk” offenders, it will be very unlikely for a long-term offender
who has been denied parole by the courts to be assessed by the Parole Board as “low
risk”.® For example, the record of a recidivist armed robber or sex offender may
preclude an assessment of “low risk”. However, these more serious offenders are
those who would most benefit from a reintegration process.”

Consequently, it was submitted to the Committee that the provisionsin relation to Re-
entry Release Orders should be omitted or completely re-cast to meet the needs of
long-term, non-parole prisoners.”

Maximum period for Re-entry Release Orders

As with Work Release Orders, an offender can apply to be released under a Re-entry
Release Order six months before they are digible for release (whether under a parole

The Parole Board submitted to the Committee that the period of Re-entry Release
Orders should be set at six months or 10% of the sentence, up to a maximum of six

This submission was elucidated at a hearing held on March 19 2003. Dr Morgan, who
appeared on behalf of the Parole Board, stated:

The Parole Board has taken that out of the Hammond committee
report. The Hammond committee, of which | was a member,

Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, tabled March 19 2003 pp. 3-4; Submission Number 3, Parole Board, p. 4.

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of

Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of

Clause 49(e) of the Sentence Administration Bill 2002 and section 46(e) of the Sentence Administration

2.91
order or not).”
2.92
months.*
2.93
89
90
Western Australia, p. 25.
91
Western Australia, p. 25.
92
Western Australia, tabled March 19 2003, p. 5.
93
Act 1995 in relation to Work Release Orders.
94

Submission Number 3, Parole Board, p. 4.
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identified this core problem with non-parole prisoners who ought to
be assisted and supervised upon release. The Hammond committee
came up with a rule of thumb that the maximum period for a re-entry
release order should be 10 per cent of a prisoner’s sentence up to a
maximum of six months, because it was not meant to be the same as
parole... Arguments can be had about the proper duration of that type
of order. The Parole Board considers that that matter needs further
discussion.”

Observations

Abolition of Work Release Orders

2.94

In relation to the abolition of Work Release Orders, the Committee notes the
following matters:

) the abolition of Work Release Orders was recommended by the Hammond
Committee; and

J the Parole Board supports the abolition of Work Release Orders.

Introduction of Re-entry Release Orders

2.95

In relation to the introduction of Re-entry Release Orders, the Committee observes
that they appear to be Work Release Orders with additiona “re-entry” activities. The
Committee considers that they do not address the recommendation of the Hammond
Committee for an order alowing a period of community reintegration.*® Further, Re-
entry Release Orders depart from the Hammond Committee recommendation in that
they are not limited only to non-parole prisoners.®’

The Committee was particularly concerned to ensure that those offenders who could
benefit most from a reintegration process, hamely long-term, non-parole prisoners,
will benefit from Re-entry Release Orders, where such supervised reintegration would
bein the best interests of the general public.

Consequently, the Committee drafted an addition to clause 51(2) of the Sentence
Administration Bill 2002 with aview to meeting thisam.

Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia and the Parole Board, March 19 2003, pp. 8-9.

See recommendation 10, Report of the Review of Remission and Parole, Western Australia, Ministry of

2.96
2.97
%
%
Justice, March 1998, p. 30.
7 Ibid.
30
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2.98 The Committee sought the views of the Department of Justice, the Parole Board and
Dr Morgan in relation to the proposed addition to clause 51(2).

299 The Attorney Genera is supportive of the Committee's proposed addition to clause
51(2).® The Committee considers that clause 51(2) should be amended (see
recommendation 6).

2100 The Parole Board broadly welcomes the proposed amendment but maintains its view
that Re-entry Release Orders should be limited to non-parole prisoners as
recommended by the Hammond Committee.®® Dr Morgan also submitted that Re-
entry Release Orders should be limited to non-parole sentences.'®

2.101 In addition, Dr Morgan and the Parole Board submitted that the duration of Re-entry
Release Orders should be addressed. X In relation to this issue, the Committee is of
the view that Re-entry Release Orders should operate for such period up to six months
as the Parole Board considers appropriate (see recommendation 7).

2.102 The Parole Board and Dr Morgan also submitted that the proposed addition to clause
51(2) could be drafted to include reference to the “ .. reintegration of the offender into
society” '” The Committee is of the view that this should not be included. The
reintegration of the offender should result from the granting of the Re-entry Release
Order. The critical test for the granting of the Re-entry Release Order should be the
benefit to the public.

Recommendations

Recommendation 6: The Committee recommendsthat clause 51(2) of the Sentence
Administration Bill be amended in the following manner:

Page 30, line4 - Toinsert after “that” -

(@ ~

Page 30, line 6 - Toinsert after “community” where it second appears -

;or

% Letter from Hon Jim McGinty MLA, Attorney General, dated May 1 2003.

% Letter from the Parole Board, dated April 17 2003.

100 Letter from Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of Western

Australia, dated April 17 2003.

101 Letter from the Parole Board dated April 17 2003; Letter from Dr Neil Morgan, Director of Studies,

Crime Research Centre of the University of Western Australia, dated April 17 2003.

102 Ibid.
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(b) the safety of peoplein the community or of any individual in the
community would be better assured by the prisoner spending time on
supervised re-entry release than by being released at the end of the
sentence without any supervised release.”

Thisamendment would have the effect that clause 51(2) would read as follows:

(2 The Board must not make an RRO in respect of a prisoner unless satisfied that:

@ the prisoner isa person whose release would pose alow risk to the
personal safety of peoplein the community or of any individual in the
community; or

(b) the safety of peoplein the community or of any individual in the
community would be better assured by the prisoner spending time on
supervised re-entry release than by being released at the end of the
sentence without any supervised release.

Recommendation 7: The Committee recommendsthat the Re-entry Release Order
provisions be amended to enable the Parole Board to determine the duration of the
Order up to a period of six months and for this pur pose the Committee recommends
that clause 51(1) of the Sentence Administration Bill 2002 be amended in the following
manner:

Page 29, line30- Toinsert after “RRO” -

. to comeinto effect on a date specified by theBoard. .
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CHAPTER 3

AMENDMENT AND REPEAL BiLL 2002 - INTRODUCTION OF

PRE-SENTENCE ORDERS

OVERVIEW

31

3.2

3.3

34

Currently, section 16(2) of the Sentencing Act 1995 allows sentencing after
conviction, to be adjourned for up to six months to allow processes such as the
preparation of a pre-sentence report, a victim impact statement or a mediation report
to occur. The purpose of this limitation on the adjournment of sentencing is to ensure
that a person who is found guilty is sentenced expeditiously and not held as an
unsentenced prisoner.'®

Section 16 of the Sentencing Act 1995 remains unatered by the Sentencing
Legidation Amendment and Repea Bill 2002. However, Part 2, Division 2 of the
Sentencing Legidation Amendment and Repea Bill 2002 introduces Pre-sentence
Ordersin anew Part 3A which isto be inserted in the Sentencing Act 1995. That Part
allows courts to defer sentencing for a period of up to 12 months when a Pre-sentence
Order is made."®

In relation to Pre-sentence Orders, Hon Tom Stephens MLC when delivering the
Second Reading Speech, stated that:

The purpose of this new pre-sentence order is to give an offender who
is facing a term of imprisonment an opportunity to take steps to
address his or her offending behaviour prior to the court proceeding
with sentencing.'®

Proposed section 33A sets out the circumstances in which a Pre-sentence Order can be
made. These circumstances include:

103

104

105

In their Thirty Sixth Report, the Legislation Committee (1989-2001) considered the Sentencing Bill 1995
and the introduction of section 16(2). In relation to this section, the Committee stated at p.3 that:
“Judicial officers are expected to sentence offenders expeditiously. This provision provides a maximum
time in which an offender must be sentenced, which reinforces the duty to sentence expeditioudly.”

Clause 6, proposed section 33B(2).

Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 3 2002, p. 3765.
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) when the court is sentencing an offender for one or more imprisonable
offences;'® and

) where the court has received a Pre-sentence Report about the offender.’*’

35 Importantly, the circumstances also include when the court considers that:

o the seriousness of the offence warrants aterm of imprisonment;

o the Pre-sentence Order would allow the offender to address his or her criminal
behaviour and any factors which contributed to the behaviour; and

) if the offender were to comply with the Pre-sentence Order, the court might
not impose a term of imprisonment.*®

3.6  After the making of the Pre-Sentence Order and before sentencing day'®, the offender
must comply with standard obligations such as natification as to a change of address
or place of employment.*® The offender must also complete one of the following
requirements;***

. a*“supervision requirement” which involves monitoring and counselling;**?

) a “programme requirement” which involves assessing and providing an
opportunity for the offender to recognise and take steps to control and if
necessary, receive treatment for any persona factors that led to the
offending;** or

o a“curfew requirement” that involves restricting the movement of the offender
during periods when there is a high risk of re-offending.**

106 Clause 6, proposed section 33A(2). “Imprisonable offence” is defined in clause 6, proposed section
33A(1) to mean an offence the statutory penalty for which is or includes mandatory imprisonment or an

offence under s. 79 of the Prisons Act 1981.

107 Clause 6, proposed section 33A(5).

108 Clause 6, proposed section 33A(3).

109 Proposed section 33B(1) provides that the “sentencing day” is the time and place specified in the Pre-
sentence Order when the offender is to appear to be sentenced.

110 Clause 6, proposed section 33D.

o Clause 6, proposed section 33E

12 Clause 6, proposed section 33F.

13 Clause 6, proposed section 33G.

14 Clause 6, proposed section 33H.
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3.7

3.8

3.9

3.10

311

The offender may be required to appear before the court on other dates prior to
sentencing day.'® The relevant Community Corrections Officer provides a
performance report to the court on or before the adjourned sentencing day.™®

The provisions relating to Pre-sentence Orders are to apply in al courts. Clause 4 of
the Sentencing L egislation Amendment and Repea Bill 2002 amends section 4 of the
Sentencing Act 1995 to insert a definition of “speciality courts’ which provides that
these courts are to be prescribed by regulations. A “specidity court” is able to vary
the standard obligations under proposed section 33D and instead of an offender being
required to follow the directions of a Community Corrections Officer under a
programme requirement, the “speciality court” may make relevant orders.
Presumably, these provisions enable a “ speciality court” to adapt Pre-sentence Orders
to meet the particular needs of the court and have arole in monitoring the order.

The Committee sought information from the Department of Justice as to those courts
which are to be prescribed as “speciality courts’. In a letter dated April 17 2003, the
Acting Director General advised that:

It is envisaged that the first court to be prescribed as a “ speciality
court” under the proposed amendments to the Sentencing Act 1995,
will be the pilot Drug Court operating out of the Perth Court of Petty
Sessions and presided over by Magistrate Wager. ™’

In outlining the proposed Part 3A in the Second Reading Speech, Hon Tom Stephens
MLC stated:

Members would be aware of the operations of the Drug Court, which
is managed by Magistrate Wager. In the context of the operations of
that court, these increased adjournment provisions will be of
considerable benefit in the management of offenders with drug
problems.*®

The submissions received by the Committee in relation to proposed Part 3A were
primarily directed to the effect of the Part on the work of the Drug Court.
Consequently, it is appropriate to briefly outline the operations of the Drug Court.

115

116

117

118

Clause 6, proposed section 33C(3).
Clause 6, proposed section 33l.

Letter from Acting Director General of the Department of Justice, dated April 17 2003, p. 1 of attachment
2.

Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 3 2002, p. 3764.
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The Perth Drug Court

3.12

3.13

3.14

3.15

3.16

The Perth Drug Court was established on December 4 2000 as a two-year pilot. As
two years have elapsed since the pilot commenced, the Crime Research Centre of the
University of Western Australia is currently conducting a qualitative and quantitative
evaluation of the pilot."® In a letter dated April 17 2003, Dr Morgan advised the
Committee that the Crime Research Centre has completed its evaluation of the
operations of the Drug Court and on April 14 2003, submitted a draft report to the
Department of Justice.'

The Drug Court operates in the Perth Court of Petty Sessions and Ms Julie Wager,
Stipendiary Magistrate presides. The Drug Court also operates in the Perth Children’s
Court (in a more limited way'?") and the District Court. District Court Drug Court
matters are referred to and managed by the Court of Petty Sessions Drug Court.'?

The Drug Court does not operate pursuant to a specific legidative basis. The Drug
Court uses the adjournment power under section 16(2) of the Sentencing Act 1995 and
bail conditions under the Bail Act 1982 to operate® As the Court relies upon these
legidative provisions which operate before sentencing, the Drug Court is a pre-
sentence option.”* As the Drug Court is non-adversarial, an offender can only
participate if they have entered aplea of guilty.’®

The Drug Court is available to offenders who plead guilty to offences arising out of
illicit drug use and mainly deals with offences of burglary, stealing and receiving.'*

The Drug Court was established to operate with threetiers of intervention:

) Drug Court Regime - This is the most intensive regime and is for offenders
with serious offending and complex drug histories. These participants are

119

120

121

122

123

124

125

126

Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p.1.

Letter from Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of Western
Australia, dated April 17 2003.

Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p.15.

Ibid, p. 3.

Ibid, p. 1.

Opening Statement of Ms Julie Wager, Stipendiary Magistrate, Drug Court, tabled March 5 2003, p. 1.
Ibid.

Transcript of debate at Community Drug Summit, Wednesday August 15 2001, Ms Julie Wager,
Stipendiary Magistrate, Drug Court, p. 15.

36
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3.17

intensively case managed by the Drug Court team and generally appear in
court each week.'?’

J Supervised Treatment Intervention Regime - This involves a four-month
contractual agreement for mid-range offenders with substance abuse
problems. The agreement is for the participant to undergo treatment and
assessment and appear in court each month.”® Magistrate Wager advised the
Committee that this level of intervention had not worked effectively.'®

. Brief Intervention Regime - Thisis for cannabis offenders only and requires
attendance at a three-session, drug education programme with sentencing in
the Drug Court.™*°

The Committee understands that Pre-sentence Orders would assist in managing Drug
Court Regime matters.

| SSUESRAISED BY THE SUBMISSIONS

3.18

3.19

3.20

The Committee received one submission supporting proposed Part 3A in its
entirety.**

The Committee also received submissions that supported the concept of Pre-sentence
Orders in principle but highlighted certain difficulties with the operation and
application of proposed Part 3A.**

Dr Morgan submitted that given difficulties with the operation of proposed Part 3A, it
should be removed from the Bill and Drug Court legislation developed.*®

127

128

129

130

131

132

133

Magistrate Wager “ How is the Drug Court going? - The Magistrate's perspective’ , Newsbeat, Issue 11,
Spring 2001, p. 4.

1bid.
Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p. 7.

Magistrate Wager “ How is the Drug Court going? - The Magistrate's perspective’ , Newsbeat, Issue 11,
Spring 2001, p. 4; “ Drug Courts - The Positive Choice” , www.justice.wa.gov.au.

Submission Number 9, Law Society, pp. 3-4.

Submission Number 10, Criminal Lawyers Association of Western Australia, p. 2; Submission Number
11, ATSIC and the Aboriginal Legal Service of Western Australia (Inc), p. 3; Opening Statement of Ms
Julie Wager, Stipendiary Magistrate, Drug Court tabled March 5 2003, p. 1.

Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, tabled March 19 2003, p. 5.
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Pre-sentence Ordersdo not meet the needs of the Drug Court

321

3.22

3.23

3.24

The Second Reading Speech and parliamentary debate on the Sentencing Legislation
Amendment and Repeal Bill 2002 indicates that although Pre-sentence Orders have a
wider operation, they are designed to assist in the operation of the Drug Court.**

As indicated, the Committee received submissions including a submission from
Magistrate Wager, asserting that whilst Pre-sentence Orders appear to be a worthwhile
concept, they will be of limited use in the Drug Court and specific Drug Court
legislation is required.™ Magistrate Wager indicated she was concerned the proposed
Part 3A will take the place of any future legislation specifically supporting the Drug
Court.®* Magistrate Wager provided evidence to the Committee that the evaluation of
the Drug Court will indicate what type of legidation, if any, will be appropriate for a
Drug Court and what form, if any, a Drug Court should take."*’

In this Chapter, the Committee considers a number of issues raised in the submissions
relating to the application of Pre-sentence Orders in the Drug Court. However,
Magistrate Wager and the Criminal Lawyers Association made it clear to the
Committee that beyond these problems, Pre-sentence Orders do not address the Drug
Court’s need for specific legidation. Her Worship provided to the Committee a
number of reasons in support of specific Drug Court legidation. These do not need to
be traversed in detail for the purposes of this Report but include:

J the Drug Court requires legisation that recognises a holistic approach to
offending including health, vocation and lifestyle changes;

o the admissions of participants should be protected from disclosure; and
. the Drug Court should be a post-sentence option.**®

Dr Morgan submitted to the Committee that as Pre-sentence Orders do not meet the
needs of the Drug Court, the proposed Part 3A should be deleted and specific Drug
Court legisation devel oped.*

134

135

136

137

138

139

See Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 6 2002, p.
2687.

Submission Number 11, Criminal Lawyers Association of Western Australia, p. 2; Opening Statement of
Magistrate Wager tabled March 5 2003, p. 1.

Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p. 1.
Ibid.

Opening Statement of Ms Julie Wager, Stipendiary Magistrate, Drug Court, tabled March 5 2003, pp. 3-
6.

Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, tabled March 19 2003, p. 2 and p. 5.

38
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3.25

The submissions asserting that specific Drug Court legidation is required overarch the
other submissions that suggest amendments to proposed Part 3A to ensure that it
operates effectively in the Drug Court.

Therequirement that the seriousness of the offence would warrant a term of
imprisonment

3.26

3.27

3.28

3.29

3.30

Proposed section 33A(3)(a) provides, amongst other things, that the court may make a
Pre-sentence Order if it considers the seriousness of the imprisonable offence or
offences warrant(s) aterm of imprisonment under Part 13 of the Sentencing Act 1995.

The Committee received a number of submissions indicating that the work of the
Drug Court extends beyond offenders whose offending behaviour warrants a term of
imprisonment as is required by proposed section 33A(3)(a).* It was submitted to the
Committee that this limitation on the application of Pre-sentence Orders would
exclude from the Drug Court, a group of offenders who currently benefit from the
intervention of that Court.***

The Committee raised this issue with Her Worship, Ms Julie Wager at a hearing held
on March 5 2003. Her Worship provided evidence to the Committee that in about 90
per cent of Drug Court matters, the offender has committed an offence the seriousness
of which would warrant a term of imprisonment. For the other 10 per cent, the
exigting legidation namely section 16(2) of the Sentencing Act 1995 and the Bail Act
1982, which provide for an adjournment of six months, could be utilised. On this
basis, Her Worship indicated she did not have a difficulty with the wording of
proposed section 33A.14

The Committee explored with Magistrate Wager the question of whether Pre-sentence
Orders have arole for people who do not face immediate imprisonment.

In the Drug Court context, offenders who do not face immediate imprisonment fall
within the Supervised Treatment Intervention Regime. Her Worship indicated that
this Regime has not worked because of the level of supervision involved and the lack
of incentive for these offenders to agree to be subject to supervision.**® Her Worship
advised the Committee that for these “mid-level” offenders, the contract they enter

140

141

142

143

Submission Number 6, Mr A Robson, Manager of the Duty Lawyer and Prisons Visiting Service and
Drug Court Unit, Legal Aid Commission of Western Australia, pp. 3-4; Submission Number 10, Criminal
Lawyers Association, p. 2.

Ibid.
Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p. 5.
Ibid, p. 7 and p. 15.
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331

into with the Drug Court involves an indicative sentence at the bottom of the range
should they successfully complete the programme.***

In relation to the question of whether Pre-sentence Orders have a role for offenders
who do not face imprisonment, Her Worship stated:

| get back to the reason that the supervised treatment intervention
regime has not been successful. It hasinvolved too much monitoring.
I am concerned that if a PSO relates to those people as well, there
will be too much monitoring, whereas if we were simply using section
16(2) of the Sentencing Act, the deferral could happen and they could
do whatever. If they do not do it, there is no gtick; if they do do it,
thereisthe big carrot.**

Sentencing - appropriate judicial officer

3.32

3.33

3.34

Proposed section 33K (3) provides that the court sentencing an offender who has been
subject to a Pre-sentence Order need not be congtituted by the same judicial officer as
constituted the court when the Pre-sentence Order was made.

It was submitted to the Committee that if the judicial officer who ordered the Pre-
sentence Order is not the same judicia officer who sentences the offender, that
judicial officer may not be aware of the sentence that the original judicia officer
contemplated.'*®

Consequently, the Committee asked the Department of Justice why proposed section
33K (3) was included in the Sentencing Legislation Amendment and Repeal Bill 2002.
In aletter dated March 4 2003, the Director General responded as follows:

This is a more procedural issue concerning case management in
courts. Generally a case will be heard by the same judicial officer
from start to finish. The Sentencing Act 1995 doesn’t require the
same judicial officer to hear the whole of a case as this is left to
normal court practice to manage. During the course of drafting the
Pre-Sentence Order reforms Judge Hammond commented that
perhaps the Act ought to make provision that where a court imposes a
PSO, it isn't necessary for that particular judicial officer to be the one
at the end of the day who sentences the offender at the end of the
PSO. This view is shared by Dr Morgan...It was in light of the
comments from Judge Hammond and Dr Morgan, that the proposed

144

145

146

Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p. 15.
Ibid.

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 2 of cover letter.
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3.35

3.36

3.37

subsections 33K(3) and 33N(4) were inserted into the Sentencing
Legislation Amendment and Repeal Bill 2002.*

The Committee raised this issue with Magistrate Wager. It is important to note that
the Drug Court uses indicative sentences as part of the Drug Court Regime and as part
of the Supervised Treatment Intervention Regime. These indicative sentences are
given to offenders when the Pre-sentence Order is made. In relation to Drug Court
Regime matters offenders are given the top of the sentencing range as part of their
contract and the Supervised Treatment Intervention Regime offenders are given the
bottom of their range as part of their contract.*® Her Worship advised the Committee
that the District Court is reluctant to use indicative sentences. ™

In response to the Committee’s query as to whether sentencing should go back to the
judicial officer who made the Pre-sentence Order, Magistrate Wager stated:

With regard to the sentencing in every other court using a PSO, | do
not think it is anticipated that a District Court judge, a Supreme
Court judge or a magistrate would want to give an indicative
sentence; that is, that he would say this is the sentence that will apply.
There is nathing in the legidation to indicate that that would occur. |
would like to see something in the legidation to indicate that it is
preferable for it to go back before the same judicial officer who
ordered the report.™*

However, Her Worship went on to indicate it might be possible for this requirement to
be achieved through a Practice Direction, namely, a procedura direction issued by the
relevant court, or amethod similar to a Practice Direction.*>

Duration of Pre-sentence Order

3.38

3.39

Proposed section 33B alows a court making a Pre-sentence Order to defer the
sentencing day for not more than 12 months after the Pre-sentence Order is made.

The Committee received submissions and evidence indicating that in relation to the
operations of the Drug Court, it would be more appropriate for the sentencing day to
be adjourned for up to two years.™*

147

148

149

150

151

Letter from Director General of the Department of Justice, dated March 4 2003, p. 2.

Transcript of evidence Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p. 15.
Ibid, p. 8.

Ibid.

Ibid.
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3.40

341

342

343

The rationale behind these submissions was that problems arise with the continuity of
services between the Drug Court programme and the Department of Justice
Community Based Orders which may operate following sentencing in the Drug
Court.™ In her Opening Statement to the Committee, Magistrate Wager submitted
that:

At present, a number of Drug Court participants have pleaded with
the court to continue on the Drug Court regime rather than to be
sentenced to a community based order. Sentencing means the
supports of the Drug Court psychologist, Court Assessment and
Treatment Services officer, defence lawyer and police prosecutor who
are known to the offender and weekly judicial case management is
withdrawn. In many cases the participant is required to see a new
psychologist, new treatment provider and new case officer. Given the
limited resources of Community Justice Services the participant may
have to wait six to eight weeks for a first appointment with a
psychologist or treatment provider. Not surprisingly some Drug
Court participants have not been able to maintain their commitment
and abstinence during this changeover period.*

Her Worship also provided to the Committee a letter from a Drug Court participant
which explained in clear terms the problems facing participants moving between the
Drug Court programme and Department of Justice programmes.*>

The Committee asked the Department of Justice why a time frame of 12 months and
not a longer period, is specified in proposed section 33B. The Director Genera
indicated that this period would provide sufficient time to enable an offender to take
steps to address their offending behaviour. Further, as sentencing will not have
occurred, it would not be prudent to delay sentencing too far into the future.**®

The Committee notes that in Victoria where there is specific Drug Court legislation,
the Victorian Sentencing Act 1991 provides that the Drug Court can impose a drug
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Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p. 5;
Submission Number 6, Mr A Robson, Manager of the Duty Lawyer and Prison Visiting Service and Drug
Court Unit, Legal Aid Commission of Western Australia, pp. 3-4.

Submission Number 6, Mr A Robson, Manager of the Duty Lawyer and Prison Visiting Service and Drug
Court Unit, Legal Aid Commission of Western Australia, p. 3.

154 Opening Statement of Ms Julie Wager, Stipendiary Magistrate, Drug Court, tabled March 5 2003, p. 6.

15 Appendix to Opening Statement of Ms Julie Wager, Stipendiary Magistrate, Drug Court, tabled March 5
2003.

156 Letter from Director General of the Department of Justice, dated March 4 2003, p. 1.
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treatment order with a supervision and treatment element that operates for two
157
years.

Drafting amendments

3.44

3.45

3.46

3.47

In her Opening Statement, Magistrate Wager raised a number of drafting amendments
to the provisions relating to Pre-sentence Orders directed to ensuring that they are able
to operate more effectively in the Drug Court.™®

First, Her Worship suggested an amendment to proposed section 33H(3). This section
deals with a curfew requirement in a Pre-sentence Order. The section imposes a 6-
month limit on any curfew requirement contained in a Pre-sentence Order. Magistrate
Wager submitted that many Drug Court participants require a curfew period greater
than six months and therefore the section should be amended to alow the duration of
the curfew requirement to be extended by a “speciality court”. Her Worship also
suggested that proposed section 33H(5), which provides that the aggregate of
unexpired terms must not exceed six months, should also be omitted.**

Secondly, Magistrate Wager submitted that proposed section 33l, which relates to
performance reports should be amended. Proposed section 33I(1) requires the
Community Corrections Officer to provide a performance report to the court on or
before sentencing day. The performance report must set out the offender’s behaviour
while subject to the Pre-sentence Order. Magistrate Wager submitted that Case
Review Meetings, which are part of the Drug Court process are currently held in the
absence of the offender but this section does not allow this to occur. Further, the
section does not allow for the release of information to a treatment provider or
psychologist.’® Therefore, Her Worship suggested an amendment to the wording of
this provision to alow the performance report to take place “ ...in the form and at a

n 161

forumdirected by the speciality court” .
Thirdly, Her Worship suggested an amendment to proposed section 331(6) to enable
the court to order that a performance report be made available not only to the

prosecutor and the offender but also to “speciality court” officers on such conditions
as the court thinks fit.'*?
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162

Section 18ZC.

Opening Statement of Ms Julie Wager, Stipendiary Magistrate, Drug Court, tabled March 5 2003, pp. 7-
8.

Ibid, p. 7.
Ibid.
Ibid.
Ibid, p. 8.
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3.48

Finaly, during the hearing with Her Worship, the Committee raised the terms of
proposed section 33N which relates to the ability of the court to amend a Pre-sentence
Order. The Committee noted that the criteria for amending a Pre-sentence Order do
not appear to encompass a Situation where an offender simply requires more time to
complete atreatment programme. The Committee asked Magistrate Wager whether it
would assist the Drug Court if proposed section 33N was amended to permit a Pre-
sentence Order to be varied to alow the offender more time to comply with the
requirements of the order. Her Worship indicated that this amendment would assist.'®

| ssues of enfor cement

3.49

3.50

3.51

3.52

As indicated, proposed section 33I(1) provides that the Community Corrections
Officer must provide the court with a performance report which describes the
offender’ s behaviour while subject to the Pre-sentence Order, on or before sentencing
day.lGA

Proposed section 33K (1) provides that on sentencing day, the court must take into
account the offender’ s behaviour while subject to a Pre-sentence Order.

In relation to performance reports, Dr Morgan raised concerns about the differential
enforcement practices of Community Corrections Officers!® The submission
referred to the report issued by the Auditor General for Western Australia,
Implementing and Managing Community Based Sentences. Performance Review,
which examined the effectiveness of Community Based Orders and Intensive
Supervision Orders administered by the Department of Justice.*®

Dr Morgan asserted that similar problems are likely to arise with Pre-sentence Orders
but the consequence of these differentiad enforcement practices will be more
significant. In the context of an Intensive Supervision Order or a Community Based
Order, the conduct of the Community Corrections Officer will influence breach
actions. In relation to a Pre-sentence Order, performance reports by Community
Corrections Officers will directly influence the sentence imposed.

Re-offending whilst subject to Pre-sentence Orders

3.53

Proposed section 330 provides that if a court convicts a person on a Pre-sentence
Order of another offence, whilst the Pre-sentence Order is in force, the statutory
penalty for which is or includes imprisonment, the court may confirm, amend or

163

Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p. 11.

164 Clause 6, proposed section 331(3).

165 Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 11.

166 Auditor General of Western Australia Implementing and Managing Community Based Sentences:
Performance Review, Perth, 2001, p. 5.
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3.54

3.55

3.56

cancel the Pre-sentence Order. However, Dr Morgan submitted to the Committee that
there is no power for the court to take any action in relation to retrospective breaches
of a Pre-Sentence Order.™

In a letter dated April 17 2003, Dr Morgan elucidated this submission with the
following example:

e January 2003: John Smith is convicted of robbery. The court
defers sentence and places Mr Smith on a 12 month PSO

e October 2003: Mr Smith is charged by the police with a burglary
offence but decidesto plead not guilty

e January 2004: The court sentences Mr Smith for the robbery. He
has been compliant with all the terms of the PSO and the burglary
charges have not been dealt with. Given the presumption of
innocence, the court must sentence Mr Smith without regard to
the outstanding burglary charge. The court decides to impose a
CBO or an IS0 or a Suspended Sentence

e April 2005: The burglary offence is dealt with. Mr Smith is
sentenced for this offence but the question is whether he can also
be resentenced for breaching the PSO.'%®

Dr Morgan explained to the Committee that the burglary cannot constitute a breach of
an Intensive Supervision Order, Community Based Order or Suspended Sentence
because it was committed before those sentences came into force. Further, it cannot
breach the Pre-sentence Order because proposed section 330 only provides the court
with the power to deal with convictions for further offences while the Pre-sentence
Order isin force.*®

In this regard, a Pre-sentence Order differs from an Intensive Supervision Order,
Community Based Order or Suspended Sentence. In relation to these sentences, the
court is given specific power to deal with offences committed during the sentence in
relation to which the offender is convicted after the expiration of the sentence.*™

167
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169

170

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 12.

Letter from Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of Western
Australia, dated April 17 2003.

Ibid.

Letter from Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of Western
Australia, dated April 17 2003.
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3.57

3.58

Dr Morgan submitted to the Committee that a practica consequence of this problemis
that offenders undergoing a Pre-sentence Order who are charged with a further
offence, would be well advised to plead not guilty. If the further charge is deferred
until the Pre-sentence Order is completed, the court will have to ignore the
outstanding charge on sentencing day because of the presumption of innocence.*

Dr Morgan submitted that although legidative amendments could empower the courts
to deal with retrospective breaches, it would be inappropriate in principle for this to
occur because a Pre-sentence Order is superseded by the actual sentence.'”

Risk of preudice associated with failing a Pre-Sentence Or der

3.59

3.60

3.61

The Committee received a joint submission from the Western Austraian State
Council of the Aboriginal and Torres Strait Islander Commission (“ATSIC") and the
Aborigina Legal Service of Western Australia (Inc), which asserted that there is the
risk that an offender who does not successfully complete a Pre-sentence Order may be
prejudiced on sentencing day by failing to complete the Order.*™

The submission suggests that to ensure an offender is not prejudiced in this manner,
the legiglation could require the court to inform the offender, at the commencement of
the Pre-sentence Order, of the term of imprisonment that they will face if they do not
complete the order. They indicate that such a process currently occurs in the Drug
Court and it is understood that the submission is referring to the use of “indicative
sentences” in that Court.*™ At paragraph 3.35 the Committee has outlined the use of
“indicative sentences’ in the Drug Couirt.

The Committee asked Magistrate Wager whether it would be appropriate to include a
provision in the proposed Part 3A requiring the court to provide an indicative sentence
when making a Pre-sentence Order. Her Worship advised the Committee that such a
provision would be the source of further submissions given the reluctance of other
courts to use indicative sentences.'”
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Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 12.

Ibid.
Submission Number 11, ATSIC and the Aborigina Legal Service of Western Australia (Inc), p. 3.
Ibid.

Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, pp. 8-9.
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Resour ces and remote communities

3.62

3.63

3.64

3.65

The Committee received a submission from the Ngaanyatjarra Communities and the
Shire of Ngaanyatjarraku indicating that the benefit of Pre-sentence Orders in
Ngaanyatjarra Communities and other remote communities will, at best, be limited.'"

The Ngaanyatjarra Communities are located approximately 950 km northeast of
Kalgoorlie. Appendix 6 contains a map showing the location of the Communities
which was included in the submission from the Ngaanyatjarra Communities and the
Shire of Ngaanyatjarraku. The Ngaanyatjarra Communities made the following
submission to the Committeein relation to Pre-sentence Orders:

While such an order may have merit in urban settings, it would prove
problematic both for the Ngaanyatjarra community members before
the courts, and for officers of the Department of Justice and the
Western Australian Police Service.

Under Part 3A(5), the requirement for a pre-sentence report specific
to the suitability of the offender for a PSO would prove onerous for
legal and/or court officers, and may require the attendance of
Department of Justice officers at all court cases. Given that many
Ngaanyatjarra community members face court in Warburton (some
950km from Kalgoorlie), logistical difficulties would be expected.
Repeat appearance before the court as required by s 33C(2), 33C(3)
and 33C(4) where court and place of residence are geographically
distant would give rise to breaches rather than compliance.*”

In their joint submission, the Western Audtralian State Council of ATSIC and the
Aborigina Legal Service of Western Australia (Inc) contended that for Pre-sentence
Orders to be effective, State and Commonwealth government funded community-
based initiatives in remote areas should be developed in partnership with ATSIC
funded programs. They further contended that without such action, the benefits of
Pre-sentence Orders will be lost on Aboriginal people and will do nothing to reduce
the rate of imprisonment of Aborigina people.'”

The Committee raised the issue of resources for the application of Pre-sentence Orders
in remote communities with the Department of Justice. In a letter dated March 4
2003, the Director General stated:
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Submission Number 5, Shire of Ngaanyatjarraku and Ngaanyatjarra Communities, p. 18.
Ibid.

Submission Number 11, ATSIC and the Aboriginal Lega Service of Western Australia (Inc), p. 4.
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3.66

The current ability to provide both regular personal supervision and
intervention programsis limited within remote communities. With the
provision of funding through the Gordon Enquiry there is provision
for four program officers to work in the regional areas; Kimberley,
Pilbara, Eastern Goldfields and the Gascoyne/Murchison. The
funding to employ these officers will become available during July
2003. Their role will be to work with the remote communities to
provide programs directly to the community in addition to assisting
communities to deliver their own programs where it is considered
appropriate to do so. Funding is also available to extend the number
of community supervision agreements.*

The Director General also detailed the manner in which Pre-sentence Orders might
apply (albeit in acircumscribed manner) within remote communities.'®

OBSERVATIONS

3.67

3.68

3.69

As a general matter, the Committee supports the introduction of Pre-sentence Orders.
The Committee understands that the introduction of Pre-sentence Orders involves a
pragmatic approach to addressing the needs of offenders and the implementation of
the principle of imprisonment as alast resort.

The Committee acknowledges the criticisms of Pre-sentence Orders that have been
raised in the submissions and addresses some of those criticisms through the
recommendations at the end of this Chapter (see recommendations 9 to 15).

Only time will tell whether Pre-sentence Orders will operate effectively to provide an
opportunity for offenders to address their offending behaviour but the Committee
supports their introduction. The procedures of the Drug Court and the legidation
needed to support it will be a process of continual refinement based on practica
experience.

Pre-sentence Ordersand the Drug Court

3.70

3.71

The Committee accepts that the Drug Court requires specific legislation and that Pre-
sentence Orders do not meet all the legidlative requirements of the Drug Court. The
Committeeis of the view that following the review of the Drug Court pilot it would be
appropriate for the Government to place a high priority on the development and
implementation of any proposed Drug Court |egislation (see recommendation 8).

Pending such legidation, it is clear that the operations of the Drug Court have been
circumscribed by the limitation on the power of adjournment in section 16(2) of the
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Letter from the Director General of the Department of Justice, dated March 4 2003, pp. 1-2.
Ibid.
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Sentencing Act 1995.%'  Although Magistrate Wager contended that Pre-sentence
Orders may be of limited use in the Drug Court, Her Worship also made submissions
to the Committee in relation to a number of amendments that would facilitate the use
of Pre-sentence Orders in the Drug Court. Therefore, athough Pre-sentence Orders
do not meet all the requirements of the Drug Court, it appears that the extended power
to adjourn sentencing contained in the proposed Part 3A may assist in the operations
of that Court subject to some amendments.

3.72 Asindicated at paragraph 3.39, the Committee received submissions indicating that in
the context of the Drug Court it would be more appropriate for proposed section 33B
to alow the sentencing day to be adjourned for up to two years rather than 12 months.
The Committee agrees with this and recommends that proposed section 33B be
amended accordingly.

3.73 The Committee notes that Pre-sentence Orders are not simply limited to the Drug
Court and are intended to operate in other courts and therefore, the amendment to
proposed section 33B will impact on other courts. The Committee considers that this
amendment will also be appropriate in the context of the operation of Pre-sentence
Ordersin other courts (see recommendation 10).

3.74  The Committee also considers that the drafting amendments proposed by Magistrate
Wager at paragraphs 3.44 to 3.48 are appropriate and will facilitate the operation of
Pre-sentence Ordersin the Drug Court (see recommendations 11 to 15).

Pre-sentence Orders and retr ospective breaches

3.75 The Committee notes the submission of Dr Morgan in relation to retrospective
breaches of Pre-sentence Orders.

3.76  The Committee is of the view that where an offender receives a conditional sentence
(such as an Intensive Supervision Order, Suspended Sentence or Community Based
Order) asaresult of a Pre-sentence Order and, during the conditional sentence, is dealt
with in relation to an offence committed during the Pre-sentence Order, the courts
should be empowered to treat it as a breach of the conditional sentence (see
recommendation 9).

Pre-sentence Order s and remote communities

3.77 Based on the evidence received by the Committee it is apparent that for many remote
communities, Pre-sentence Orders are not a viable aternative to current sentencing
Processes.

181 Transcript of debate at Community Drug Summit, Wednesday, August 15 2001, Ms Julie Wager,

Stipendiary Magistrate, Drug Court, p. 16.
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3.78

3.79

3.80

381

3.82

3.83

The Committee is of the view that the submissions that set out the problems with the
application of Pre-sentence Orders in remote communities serve to emphasise the fact
that sentencing processes do not adapt readily to all parts of the State. It is apparent
that different parts of the State, and particularly remote areas, have different
requirements and may require different solutions.

One of the most significant factors affecting the application of sentencing processesin
remote communities is their geographical isolation. For example, for the
Ngaanyatjarra Communities, the nearest police station is at Laverton, which is 550 km
from Warburton.'#

Given this factor, if Pre-sentence Orders are to operate effectively in remote
communities, the Committee considers that there is a need for court orders to be able
to provide for the conveyance of offenders to treatment centres and similar facilities.
There is currently no ability for a court to make an order to this effect (see
recommendation 15).

Another factor affecting the application of sentencing processes in remote
communities is that the needs of various remote communities are not necessarily the
same. The Committee received a submission from the Ngaanyatjarra Communities
and the Shire of Ngaanyatjarraku in relation to the justice issues facing their
communities which extend beyond problems with the application of Pre-sentence
Orders. However, the needs of those communities may well differ from those of
communities in another area of the State. Further, in Aboriginal Communities where
customary law is strong, there may be less need for sentencing practices to be adapted
for the community in comparison to other Aboriginal Communities where customary
law may not operate to the same extent.

Funding for services in remote areas is another important factor affecting the
application of Pre-sentence Orders and other sentencing alternatives. This was
emphasised in the joint submission of the Western Australian State Council of ATSIC
and the Aboriginal Legal Service of Western Australia (Inc).'* The Committee is of
the view that there is a demonstrable need for the sentencing process to be adapted to
meet the needs of remote communities.

The Committee also considers that issues impacting on the sentencing process in
remote communities should be analysed and addressed as a matter of priority and
draws the attention of the House to these matters. In Chapter 7 the Committee further
considers thisissue and makes recommendation 21.
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Transcript of evidence, Mr Charles Staples, Ngaanyatjarra Communities and Shire of Ngaanyatjarraku,
March 12 2003, p. 11.

Submission Number 11, ATSIC and the Aborigina Legal Service of Western Australia (Inc), p. 4.
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Appropriatejudicial officer and indicative sentences

3.84

3.85

3.86

The Committee observes that if there is no provision for a matter to be referred back
to the judicia officer who made the Pre-sentence Order, there is the risk that an
offender who has received an indicative sentence will not receive a sentence
proportionate with the indicative sentence. This has the potential to undermine the
value of indicative sentences which are used in the Drug Court. Thereis also the risk
that on sentencing day an offender will be prejudiced by a failure to complete a Pre-
sentence Order.

Magistrate Wager advised the Committee that the Drug Court operates on the basis of
setting boundaries.®® Currently, those boundaries are set in the Drug Court in the
Court of Petty Sessions by the use of indicative sentences. However, Magistrate
Wager advised the Committee that the Drug Court should be a post-sentence option
involving a conditional suspended sentence of imprisonment.’®  The suspended
sentence is in place whilst an offender undertakes a drug treatment order and in the
event that they do not complete it successfully, the sentence comesinto effect.'®®

Consequently, the Committee is of the view that in the preparation of any Drug Court
legislation, the Government should explore the use of conditional suspended sentences
(see recommendation 8).

RECOMMENDATIONS

Recommendation 8: The Committee recommendsthat the Government place a high
priority on the development and implementation of any proposed Drug Court
legislation and in preparing that legislation exploresthe use of conditional suspended
sentences.

Recommendation 9: The Committee recommendsthat the Gover nment consider an
amendment to Division 2 of Part 2 of the Sentencing L egislation Amendment and
Repeal Bill 2002 to incor porate provisionsto deal with offences committed during the
duration of a Pre-sentence Order that are dealt with after the expiration of the Pre-
sentence Order.
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Opening Statement of Ms Julie Wager, Stipendiary Magistrate, Drug Court, tabled March 5 2003, p. 5.

Opening Statement of Ms Julie Wager, Stipendiary Magistrate, Drug Court, tabled March 5 2003, p. 3
and p. 5.

Transcript of evidence, Ms Julie Wager, Stipendiary Magistrate, Drug Court, March 5 2003, p. 9.
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Recommendation 10: The Committee recommendsthat clause 6 of the Sentencing
L egidation Amendment and Repeal Bill 2002 be amended in the following manner :

Page 6, line 10 - To delete“ 12 months’ and insert instead -

] Zy%rs ”.

Recommendation 11: The Committee recommendsthat the limitation on the length of a
curfew order made as part of a Pre-sentence Order be capable of being exceeded or
extended by a speciality court. To give effect to thisthe Committee recommendsthat
clause 6 of the Sentencing L egislation Amendment and Repeal Bill 2002 be amended in
the following manner:

Page 10, lines28t0 31 - To deletethelinesand insert instead -

“(3) Thecurfew requirement may only beimposed for aterm of six months or less,
as set by the court, beginning when the PSO ismade or as ordered bythe
speciality court or as extended by the speciality court.

Page 11, lines7to 9 - To delete thelines.

Recommendation 12: The Committee recommendsthat, to provide more flexibility in
speciality courts and to take into account case management, clause 6 of the Sentencing
L egisation Amendment and Repeal Bill 2002 be amended in the following manner:
Page 13, line 15 - To insert after “court” -

. and in theform and at a forum directed by the speciality court

Recommendation 13: The Committee recommendsthat performancereportsfor Pre-
sentence Order s be made availableto speciality court officersin addition to those
persons already proposed and for this purpose clause 6 of the Sentencing L egidation
Amendment and Repeal Bill 2002 be amended in the following manner:

Page 14, line 2 - Toinsert after “ offender” -

. and to speciality court officers
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Recommendation 14: The Committee recommendsthat the Sentencing L egidation
Amendment and Repeal Bill 2002 be amended to enable Pre-sentence Ordersto be
amended by the court to allow offendersfurther time to comply with the requirements
of the Pre-sentence Order and for this purpose proposed section 33N in clause 6 of the
Sentencing L egidation Amendment and Repeal Bill 2002 be amended in the following
manner:

Page 16 line 14 - To insert after “so,” -

“ or if the offender requests,

Recommendation 15: The Committee recommends that the Government consider an
amendment to add a further element in Pre-sentence Orderstoincorporate a
requirement that an offender can be taken under compulsion (at the cost of the State)
by an authorised person to another location for the purposes of the Pre-Sentence Order.
The Committee recommends that the provisions of the Protective Custody Act 2000 be
used asa guidein the drafting of theamendment. In view of section 46 of the
Constitution Acts Amendment Act 1899 and thefinancial implications of this amendment
the Committee observesthat this amendment may need to be made in the L egidative
Assembly .
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CHAPTER 4
PAROLE AND REMISSION

OVERVIEW

4.1 One of the aims of the Billsisto achieve what is termed “truth in sentencing”, namely
the sentence imposed by the court truly represents the time that an offender will spend
in prison, or isliable to spend in prison. There are two principa factors that affect the
amount of time that an offender spends in prison which may mean that there is awide
divergence between the sentence and the time served: remission and parole. Both
Bills affect the operation of remission and parole.

4.2 In the Second Reading Speech in the Legidative Council in relation to the Sentencing
Legislation Amendment and Repeal Bill 2002, Hon Tom Stephens stated:

[T]he concept of truth in sentencing is enshrined in the two Bills. The
current system of providing an automatic one-third remission of
sentences is to be removed. Likewise, the current two-tiered parole
eligibility date formula, which is often difficult to interpret and
understand, will be removed. In their place will be a system whereby
offenders will be under sanction for the whole of the sentence imposed
by a court. For some offenders this will mean serving their whole
sentence in prison. For others, parole will be a consideration, and if
released from custody, the offender will be subject to a range of
conditions for the remainder of hisor her sentence.™

4.3 As indicated in the Second Reading Speech, the amendments to enact “truth in
sentencing” are contained in the two Bills. In this Chapter, the Committee addresses
those amendments that are contained in the Sentencing Legislation Amendment and
Repeal Bill 2002 namely the amendments to:

. remission;
. eligibility for parole; and
. the consequential sentence adjustment provisions.

4.4 The Committee also considers the amendment to the “parole period” of a sentence
which is contained in the Sentence Administration Bill 2002. It is more appropriate to
consider this amendment in this Chapter asit affects the operation of parole.

187 Western Australian Parliamentary Debates (Hansard), Legislative Council, December 3 2002, p. 3764.
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THE ABOLITION OF REMISSION

Overview

45

4.6

47

4.8

4.9

Currently, there is an automatic remission of one third of sentences of imprisonment.
The legidative basis for remission is section 95 of the Sentencing Act 1995 which
provides that:

(D) A prisoner serving a fixed term that is neither a prescribed
termnor a parole termis discharged from that sentence when
he or she has served two thirds of the term and, subject to
Division 2 of Part 2 of the Sentence Administration Act 1995,
must be released then.

()] If a prisoner serving a parole term has not been released on
parole before he or she has served two thirds of the term, then
the prisoner is discharged from that sentence when he or she
has served two thirds of the terms and, subject to Division 2
of Part 2 of the of the Sentence Administration Act 1995, must
be released then.

The Hammond Committee recommended that remission be abolished. That
Committee was of the view that the threat of the removal of remission is not necessary
as amotivator of positive prison conduct.*®

Section 95 was repealed and replaced in the Sentencing Legidation Amendment and
Repeal Act 1999 with a new section 95 to the effect that a prisoner is only discharged
from a sentence at the end of the term. However, this section was not proclaimed.

Clause 20 of the Sentencing Legislation Amendment and Repeal Bill 2002 repeds
section 95 and replaces it with the following section:

95. Release from fixed term that is not parole term

A prisoner serving a fixed termthat is not a parole termis discharged
from that sentence at the end of the term and, subject to Part 2
Division 2 of the Sentence Administration Act 2002, must be released
then.

The Explanatory Notes to this amendment state:

Currently the 1/3 remission is provided in s. 95 of the Sentencing Act
1995 which provides that offenders serving terms that are not parole

188

Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 17.
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terms must be discharged after 2/3 of the term. As a result of the
Review of Remission and Parole the 1/3 remission of sentences is to
be abolished. The proposed new s. 95 provides that such offenders
will have the [sic] serve the entire term.*®

Observations

4.10 The Committee did not receive submissions relating to the abolition of remission. The
Committee is of the view that there appears to be no reason to impose a sentence that
contains a one third component that will never be served and supports clause 20 of the
Sentencing Legidation Amendment and Repeal Bill 2002 in this regard.

ELIGIBILITY FOR PAROLE - AMENDMENT TO 50 PER CENT OF THE SENTENCE
Overview

411 Inaddition to the one third remission of the sentence, there is afurther reduction of the
remaining two thirds of the sentence where the court has made a Parole Eligibility
Order. Where the court makes such an order, a prisoner is eligible to be released on
parole based on the formula contained in section 93 of the Sentencing Act 1995. As
indicated in Chapter 2, the Parole Board determines whether to release the prisoner on
parole.

4.12 In short, for the mgjority of sentences, this formula means that one of the remaining
two thirds of the sentence can be served on parole. This has led to the general public
believing that for any given sentence, only one third is served in prison. However,
this is not correct for sentences over six years and for sentences of less than 12
months, a Parole Eligibility Order may not be made.

4.13 Theformulation in section 93 is that an offender serving a parole termis eligible to be
released on parole when he or she has served one third of the term, if the sentence is
six years or less. If the term is more than six years, the offender is eligible to be
released after the expiration of two thirds of the term, minus two years.

4.14 However, as indicated above, this formula produced some confusion amongst the
general public as to the length of time an offender would spend in prison. Further, as
the Hammond Committee noted, along with remission, it produced community
disquiet as to the length of time in custody relative to the sentence that was originally
imposed by the court.™®

4.15 Inreviewing the system of parole, the Hammond Committee considered a wide range
of dternative parole models. In this context, the Hammond Committee stated:

189 Explanatory Notes to the Sentencing Legislation Amendment and Repeal Bill 2002, p. 9.

190 Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 1.
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4.16

4.17

4.18

4.19

Recent public criticism has centred around the proportion of the
sentence actually served in relation to the sentence imposed by the
court. In order to maintain issues of parity, and to address concerns
expressed by the public concerning the proportion of the sentence that
is actually served, a system whereby all offenders who have been
made e€ligible for release on parole would be €ligible for
consideration after having served 50% of the sentence may be
favourably received by the community.'**

Consequently, the Hammond Committee recommended that where a Parole Eligibility
Order is made, the offender should become eligible for release on parole after serving
half of theterm. However, in relation to sentences of more than 12 years, the offender
should become eligible for release after having served two years less than two thirds
of the term.™® The recommendation was made on the basis that it was required to
ensure that offenders serving longer terms do not serve less time in custody than under
existing arrangements.™

In the Sentencing Legislation Amendment and Repeal Act 1999 section 93 was
repealed and replaced with a new section 93 that required prisoners serving parole
terms to serve one haf of the term in prison before being eligible to be released on
parole. This section was not proclaimed.

Clause 20 of the Sentencing Legislation Amendment and Repeal Bill 2002 also
repeals and replaces section 93 of the Sentencing Act 1995 to require prisoners serving
parole terms to serve one half of the term before becoming eligible to be released on
parole.

Clause 20 does not adopt the recommendation of the Hammond Committee in relation
to terms of imprisonment greater than 12 years. The Committee was concerned to
ensure that this departure from the Hammond Committee recommendations did not
cause the problems that they foreshadowed and asked the Department of Justice about
thisissue. In aletter dated March 4 2003, the Director General stated asfollows:

Clause 20 of the Sentencing Legislation Amendment and Repeal Bill
2002, which in part replaces the existing section 93 of the Sentencing
Act 1995, contemplates that a prisoner eligible for parole must serve
at least one-half of his’her sentence before becoming eligible for
parole. Thisdiffersin part from the approach taken in the Hammond
report, which recommended that in respect of longer term sentences,
the existing parole formulae should be maintained. In the interests of

191

192

193

Ibid, p. 26.
Ibid.
Ibid, pp. 25-26.
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clarity and public understanding, the Bill adopts a consistent
approach to the treatment of parole throughout by applying a uniform
50% requirement.

Clause 2 of Schedule 2 of the Sentencing Legislation Amendment and
Repeal Bill 2002 provides for the adjustment of sentences to ensure
that a person spends no more time or less time in prison than is
currently the case.*

AMENDMENT TO “ PAROLE PERIOD”

Overview

4.20

4.21

4.22

4.23

In relation to offenders for whom a Parole Eligibility Order is made, a distinction
needs to be made between the “non-parole period” of the sentence and the “parole
period” of the sentence.

The “non-parole period” is defined in section 8 of the Sentence Administration Act
1995 to be the period under section 93(1) of the Sentencing Act 1995 that the prisoner
has to serve before he or she is eligible to be released on parole® Therefore, the
“non-parole period” isthe time that a prisoner servesin prison before they are eligible
to be released on parole and the length of that period depends upon the formula in
section 93. Section 93 was considered at paragraph 4.13 of this Report.

The “parole period” is defined in section 22 of the Sentence Administration Act 1995.
The “parole period” is the period that an offender released on parole remains on
parole. Section 22 contains a detailed formula for ascertaining the “parole period.”
Essentialy, once an offender is released on parole, the “parole period” lasts for a
period equivalent to one third of the sentence up to a maximum of two years.
Therefore, once released on parole, an offender is not on parole until the end of their
sentence but is on parole for a period up to a maximum of two years. In addition, the
last one third of the sentenceis currently remitted.

The Hammond Committee recommended that an offender who has been released on
parole remain under supervision for a period equivalent to one third of the sentence up
to a maximum of two years. As they noted, this reflects the current provisions of the
Sentence Administration Act 1995.1% In reaching this conclusion, the Hammond
Committee stated that:

194

195

196

Letter from the Director Genera of the Department of Justice, dated March 4 2003, pp. 7-8.
Thisisreplicated in clause 7 of the Sentence Administration Bill 2002.

Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 29.
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There is clear support that an extensive period of supervision can
have a detrimental effect on the chances of reducing recidivism. The
current practice of limiting supervision to a maximum period of 2
years appears to achieve a reasonable balance between ensuring
compliance and reducing over intrusion in an offender’s life which
can “ set himvher up to fail” .**’

4.24  However, the Hammond Committee also recommended that following the supervision
period, offenders released on parole or to community reintegration, be “at risk” of
being returned to prison for the commission of any offence committed during the
remainder of the sentence.’® In reachi ng this view, the Hammond Committee stated:

As pointed out above, greater “truth” or “clarity” in sentencing is
being called for by the public. The notion of remittal of 1/3 of a
sentence cuts across any notion of truth or clarity. The United
Kingdom system of an “ at risk” component would appear to alleviate
a number of these concerns although it is likely that prison musters
will increase as the result of more breaches. However, given that a
breach will not occur until the offender has been sentenced to
imprisonment for an offence committed during the “ at risk” portion
of the sentence, the offender would already be in custody on the other
matter (s).™

4.25 In the Sentence Administration Act 1999 the term “parole period” was defined to be
the period beginning on the day when the prisoner is released and ending when the
parole term ends®® Therefore, prisoners were to be on parole for the remainder of
their sentence. However, the Sentence Administration Act 1999 created two distinct
forms of parole. These were summarised by Dr Morgan in an article on the Sentence
Administration Act 1999 and the Sentencing Legislation Amendment and Repeal Act
1999 asfollows:

Supervised parole is ‘ parole as we know it’; the parolee is subject to
conditions and supervised by a community corrections officer.
...Unsupervised parole reflects the Hammond Committee’ s concept of
a person smply being at ‘at risk'. Like supervised parole, it is
automatically cancelled if the parolee is sentenced to a term of
imprisonment for an offence committed during the order. However,
the order is not breached in any other way.

107 Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 29.

198 Ibid, p. 31.

199 Ibid pp. 30-31.

200 Section 22(4).
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4.26

4.27

4.28

4.29

4.30

And further:

If the person is released, the parole period lasts for the balance of the
sentence and will generally consist of a supervised portion followed
by an unsupervised portion. The minimum period for supervision is
six months and the maximum is two years. Subject to those
limitations, the supervised period is one-third of the sentence.”*

As the Sentence Administration Act 1999 was not proclaimed the new definition of
“parole period” and the distinction between supervised and unsupervised parole did
not come into effect.

The term “parole period” is defined in clause 20(4) of the Sentence Administration
Bill 2002 and this clause adopts the same meaning of “parole period” as was used in
the Sentence Administration Act 1999. The term is defined to be the period beginning
on the day that the prisoner is released and ending when the parole term ends, that is,
when the sentence is completed.?*

In the Second Reading Speech in relation to this amendment, Hon Kim Chance MLC
stated:

With the changes to sentencing and parole, in future prisoners will be
required to be on parole for the balance of their sentence; that is, if
they are released on parole after serving half of their sentence, they
will be on parole for the remaining half.”®

Therefore, prisoners released on parole will be on parole for the remainder of their
sentence.

Although the prisoner will be on parole for the remainder of their sentence, clause
28(1) the Sentence Administration Bill 2002 provides that the parole order will
specify a “supervised period”. The length of the “supervised period” is to be
determined using a table set out in clause 28(2) which in effect provides that the
supervised period is a period equal to one third of the sentence up to a maximum of
two years. (This equates to the current “parole period” under the Sentence
Administration Act 1995.)

201

202

203

Dr Neil Morgan “ Now You See It, Now You Don't: Truth and Justice Under the New Sentencing Laws’
October 2000, 29(2) UWALR 251 at p. 264.

“Parole term” is defined in section 85 of the Sentencing Act 1995 to mean the term to which a Parole
Eligibility Order applies. This definition is not affected by the Sentencing Legislation Amendment and
Repeal Bill 2002.

Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 5 2002, p. 4036.
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431

4.32

4.33

4.34

4.35

4.36

Although the definition and terminology may be different it provides a similar legal
result as in the Sentence Administration Act 1999.

The “supervised period” is not otherwise defined in the Sentence Administration Bill
2002 but clause 28(1) provides that as part of a parole order the prisoner is required to
give a written undertaking that during the “supervised period” he or she will comply
with the standard obligations of clause 29 and any additional requirements as set out
in clause 30.

The Explanatory Notes also indicate that clause 28 of the Sentence Administration
Bill 2002 corresponds to section 30 of the Sentence Administration Act 1995.
Therefore “supervised parole” is essentidly parole in its current form with an
additional formula that limits its duration to a period equivalent to one third of the
sentence up to a maximum of two years. As indicated earlier, this period of time is
equivalent to the “parole period” under the Sentence Administration Act 1995.

During the “supervised period”, the parole order may be suspended or amended.?* At
any time during the entire “parole period” the Parole Board may cancel the Parole
Order.” Therefore, once the “supervised period” expires, the Parole Board may
cancel the parole order at any time until the end of the sentence. However, the Parole
Board may not exercise its power to cancel the parole order after the “supervised
period” unless the prisoner is“charged with or convicted” of an offence.”®

The concept of the “supervised period” appears to implement the Hammond
Committee recommendation that an offender released on parole remain under
supervision for a period equivalent to one third of the term up to a maximum of two
yearszw

Clause 44 of the Sentence Administration Bill 2002 which provides that the parole
order may be cancelled after the expiration of the “supervised period” when an
offender is charged with or convicted of a further offence appears to adopt the
Hammond Committee recommendation for the offender to remain “at risk” of being
returned to custody for the commission of any offence committed during the
remainder of the sentence®® However, the Committee notes that the Hammond
Committee recommendation appears to relate to an offender being convicted for an
offence committed during the “at risk” period and not simply being “charged with” an

204

205

206

207

208

Clauses 37 and 38.

Clause 44.

Clause 44(2).

Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 29.
Ibid, p. 31.
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offence asis provided in clause 44(2) of the Sentence Administration Bill 2002. This
issue is considered briefly in the next section.

I ssuesraised by the Submissions

4.37

4.38

4.39

4.40

The Committee did not receive any submissionsthat related directly to the amendment
of the term “parole period”. However, in relation to the sentence adjustment
provisions contained within the transitional provisions of the Sentencing Legidlation
Amendment and Repeal Bill 2002, the Committee received a submission which
suggested that anomalies with these provisions could be resolved by an amendment to
the “parole period”.*® The Committee considers that it is more appropriate to
consider this submission in the context of the sentence adjustment provisions of the
Sentencing Legidation Amendment and Repeal Bill 2002 that are considered in the
next section.

In relation to cancellation of a parole order during the “parole period”, Dr Morgan
submitted to the Committee that a parole order should not be cancelled simply where
an offender is “charged with” a further offence. However, he aso indicated that the
practice of the Parole Board is not to cancel parole orders when an offender is merely
charged with an offence rather, if an offender is remanded in custody for the further
offence, the parole order is suspended.?

The Committee decided not to consider this issue further but highlights the concerns
raised by Dr Morgan.

The Committee also notes that clause 61 of the Sentence Administration Bill 2002
which relates to Re-entry Release Orders which were considered in Chapter 2 also
provides that such an order may be cancelled if an offender is“charged with” afurther
offence. Dr Morgan aso raised concerns with this provison and the Crimina
Lawyers' Association submitted that the phrase “charged with” should be omitted to
safeguard the presumption of innocence! Again, the Committee highlights this
issue.

209

210

211

Submission Number 3, Parole Board, p. 6.

Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia and the Parole Board, March 19 2003, pp. 12-13.

Submission Number 10, Criminal Lawyers Association, p. 6; Transcript of evidence, Dr Neil Morgan,
Director of Studies, Crime Research Centre of the University of Western Australia and the Parole Board,
March 19 2003, pp. 12-13.
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TRANSITIONAL PROVISIONS - SENTENCE ADJUSTMENT

Overview

441

4.42

4.43

4.44

4.45

4.46

4.47

In this Chapter, the Committee has considered the changes to parole and remission
that are contained in the Bills. In particular, the Committee has considered the
abolition of remission, the amendment to parole to require offenders to serve haf of
the sentence before they are eligible to be released on parole and the amendment to the
“parole period” of a sentence.

When the Hammond Committee recommended changes to parole and remission it
observed that such changes can lead to magor unintended increases in prisoner
numbers.?*? Consequently, the Hammond Committee recommended that:

[T]he sentencing court be required by statute to adjust sentences so
that the actual time served is no greater than that which would have
been served if the existing provisions relating to remission and parole
still applied.?

The Sentencing Legislation and Repeal Act 1999 and the Sentence Administration Act
1999 were assented to on December 16 1999.

Asoutlined earlier in this Chapter, these Acts contained the following reforms:
o One third remission was abolished.
J All parole digibility was to occur after half of the sentence was served.

Conseguently, the Sentencing Legidation and Repeal Act 1999 contained section 15, a
transitional provision, directed to the issue of the sentence adjustment.

However, prior to proclamation it became apparent that there were some potential
anomalies with certain provisions®* These anomalies included the sentence
adjustment provisions.?®

The problems that arose in relation to section 15 were:

J concerns as to what factors to take into account when working out when the
prisoner would have been eligible for release under the current regime

212

213

214

215

Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 13.
Ibid, p. 31.

Opening Statement of Mr Macolm Penn, Principal Legislation and Policy Officer, Community and
Juvenile Justice Division, Department of Justice, tabled February 11 2003, p. 3.

Western Australia, Parliamentary Debates (Hansard), Legislative Council, September 6 2000, Hon Peter
Foss QC MLC, Attorney General, p. 738.
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4.48

4.49

4.50

451

4.52

(considering work release, home detention, good behaviour, remission etc);

and
. the disparity in the treatment of parole and non-parole prisoners.

It was the latter of these two problems that caused the greatest difficulty. By way of
example:

J if you assume two offenders (possibly both involved in the same offence) both
receive a sentence of nine years under the current regime however, one is
eligible for parole and the other, (because of his greater role and very poor
record), is not eligible for parole;

then,

. under the Sentence Administration Act 1995 and the Sentencing Act 1995, the
former, who would be €ligible for parole after four years (two years less than
two thirds of the sentence), would receive an adjusted sentence of eight years
with parole digibility. The latter, who would not be éligible for parole, would
receive an adjusted sentence of six years without parole.

Furthermore, if the prisoner with the sentence of eight years with parole eligibility for
some reason missed out on parole (prison offences, or offences while on parole) he
might well serve the whole eight years, whereas the most that the other offender could
be forced to serve would be six years.

A further complication for judges was that the calculation (by reference back to the
1995 regime) would aways have to be performed. It was unclear when the system
would cease to be in trangition and the sentence adjustment exercise no longer
performed.

Consequently, the Sentencing Amendment (Adjustment of Sentences) Act 2000 was
introduced into Parliament and assented to on December 7 2000. The Sentencing
Amendment (Adjustment of Sentences) Act 2000 amended the Sentencing Legidation
Amendment and Repeal Act 1999 to overcome the sentence adjustment anomalies by
reducing all sentences by one third.

The Sentence Administration Act 1999 was not proclaimed and only parts of the
Sentencing Legidlation Amendment and Repeal Act 1999 were proclaimed. Section 15
was not one of the sections that was proclaimed.

216

For further discussion, see Dr Neil Morgan “ Now You See It, Now You Don't: Truth and Justice Under
the New Sentencing Laws’ October 2000, 29(2) UWALR 251.
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4.53

4.54

4.55

The trangitional sentence adjustment provisons of the Sentencing Legislation
Amendment and Repeal Act 1999 (as amended by the Sentencing Amendment
(Adjustment of Sentences) Act 2000) have not been adopted in the Sentencing
Legiglation Amendment and Repeal Bill 2002.

The Director General advised the Committee that the transitional sentence adjustment
provisions of the Sentencing Legidation Amendment and Repeal Act 1999 (as
amended) also created anomalies including the fact that prisoners serving lengthy
terms would be eligible for parole significantly earlier than under the current
system.”*’ The Director General provided the following example to the Committee:

Currently, a prisoner serving a nine (9) year sentence with eligibility
for parole, could be released on parole under the two-formulae
system, after serving four (4) years. Under the Sentencing Legislation
Amendment and Repeal Act 1999, a nine (9) year sentence would
firstly be adjusted by the court to six (6) years (due to the abolition of
one-third remission). On the adjusted six (6) year sentence, the
prisoner could be released on parole after only serving three (3)
years based on the one-half formula. As a consequence, the longer
the sentence, the greater the disparity. [On a 15 year parole
sentence, the 1999 legidlation would have seen the offender eligible
for release 3 years earlier than is currently the case] *

Schedule 1 of the Sentencing Legislation Amendment and Repeal Bill 2002 contains
the transitional provisions for both Bills (see clauses 22 and 29(2) of the Sentencing
Legisation Amendment and Repea Bill 2002). Clause 2 which is the sentence
adjustment provision is framed as a general admonition to ensure that the actual time
served in custody is no greater or less than that which would have been served if the
current provisions still applied.

I ssuesraised by the Submissions

Sentence adjustment anomalies

4.56

4.57

The Committee received a submission from the Parole Board that highlighted
difficulties with the operation of clause 2 of Schedule 1.

Clause 2(2) of Schedule 1 requires the court to adjust a sentence if the effect of the
new provisions would be that the offender would serve greater or less time in custody.
Clause 2(3)(c) indicates that if the court decides the offender is to be digible for
parole, the court must assume that under both the old and new provisions the offender

217

218

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 8.

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 8.
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4.58

4.59

4.60

4.61

would have been released from prison as soon as he or sheis eligible to be released on
parole.

The difficulties that are highlighted by the Parole Board are the same anomalies that
arose with the Sentencing Legidation Amendment and Repeal Act 1999 that were
previoudy outlined. They areillustrated by the following table which was included in
the Parole Board submission.?

Sentence imposed by court | Time spent in prison with Time spent in prison
parole digibility without parole dligibility

15-year sentence under 8 years 10 years
current law (and 2 years on parole)

Under proposed legislation,
15-year sentence under
current law will be adjusted
to either:

(a) 16 yearswith parole, or | (&) 8 yearsin prison (and
8 yearson parole)

(b) 10 years without parole. (b) 10 years

The example again illustrates that for two co-offenders where one gets a Parole
Eligibility Order and the other does nat, the offender who gets the Parole Eligibility
Order could receive alonger total sentence and possibly longer time in prison than the
offender who is not digible for parole.

The Parole Board notes that the courts merely make the Parole Eligibility Order, but
the Parole Board determines whether to release a prisoner on parole. Assuch, thereis
always the risk that the Parole Board will not release the offender and they will serve
the entire term.”

The Parole Board submitted that these anomalies could be overcome if the following
model was adopted:

. the judiciary be required to reduce al sentences by one third; and

. that the “parole period” be set at 50 per cent of the total sentence up to a
maxi mum of two years.”*

219
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Submission Number 3, Parole Board, p. 5.
Submission Number 3, Parole Board, p. 5.

Ibid, p. 6.

G:\DATA\LN\Inrp\In.sen.030521.rpf.018.xx.a.doc 67



Legislation Committee EIGHTEENTH REPORT

4.62

The Committee asked the Department of Justice for its views in relation to the
anomalies raised by the Parole Board submission. In a letter dated April 7 2003, the
Director Generd stated:

The submission from the Parole Board is noted. However, the
sentencing of offenders is not an exact science. For that reason
courts take into account a range of factors and issues in arriving at
an appropriate sentencing option for an offender’s crimes. The
provisions of clause 1 of Schedule 2 of the Sentencing Legidation
Amendment and Repeal Bill 2002 which relate to “ adjustment of
sentences’” are merely another factor or issue that courts will take
into account when imposing a sentence. The Government is satisfied
that courts will apply the provisions of clause 1 of Schedule 2 of the
Sentencing Legidation Amendment and Repeal Bill 2002 in an
appropriate  manner when sentencing offenders to terms of
imprisonment.?

Increase in the prison population

4.63

4.64

The Law Society of Western Australia (“the Law Society”) submitted that
notwithstanding the transitional provisions, there will be a substantial increase in the
prison population as a result of the amendments to Parole Eligibility Orders.*

The Committee addresses this issue in Chapter 6 where the amendments to Parole
Eligibility Orders are considered.

Longer custody time

4.65

4.66

The Committee received a joint submission from the Western Austraian State
Council of ATSIC and the Aboriginal Legal Service of Western Australia (Inc) in
relation to the interaction between the sentence adjustment provisions and the
amendment to section 89 of the Sentencing Act 1995 which removes the current
presumption in favour of the courts making Parole Eligibility Orders?* The
amendments to section 89 are considered in Chapter 6.

They submitted that the amendment to Parole Eligibility Orders in section 89 has the
potential to lead to more prisoners serving more time in custody. However, they
submit that the sentence adjustment provisions should alleviate this problem except
that:

222

223

224

Letter from the Director Genera of the Department of Justice, dated April 7 2003, p. 3.
Submission Number 9, Law Society, pp. 5-6.
Submission Number 11, ATSIC and the Aborigina Legal Service of Western Australia (Inc), p. 7.
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4.67

4.68

[t is unclear what will happen to those offenders who are refused
parole under the new provisions but arguably would have been
granted parole under the old provisions...The requirement for the
court to adjust the sentence does not include an obligation to take into
account the fact that offenders will be less likely to be granted parole
eligibility.”

In this regard, the Committee notes the comments of Dr Morgan on the sentence
adjustment provisions in the Sentencing Legidation Amendment and Repeal Act 1999
(before they were amended). In particular, Dr Morgan stated that:

[I]t appears that the courts are to disregard the more restrictive rules
about parole digibility. For example, if the court is considering
adjustment to a sentence of three years without parole, it isirrelevant
that it would have made the person eligible for parole under the old
|aWS.226

In relation to the issue raised in the joint submission of the Western Austraian State
Council of ATSIC and the Aboriginal Legal Service of Western Australia (Inc), the
Committee prepared the following table to illustrate the problems that arise:

Current 2003 (Step 1) 2003 (Step 2)
Current | Result 2003 sentence | Result 2003 sentence | Result
Sentence -equivalent -remove

parole

9 years 4years 8 yearswith 4 years 8 years 8 years
with prison parole prison without parole | prison
parole 2 years 4 years

parole parole
9 years 6 years 6 years 6 years 6 years 6 years
without prison without parole | prison without parole | prison
parole

Observations

4.69

4.70

The Committee supports the abolition of remission.

In relation to the amendments to parole and the sentence adjustment provisions, the
Committee is of the view that the sentence adjustment provisions generally repeat the
1999 format with the attendant problems that were outlined in relation to disparity
between offenders. The Committee sees no benefit in this format.

225

226

Ibid.

Dr Neil Morgan “ Now You See It, Now You Don't: Truth and Justice Under the New Sentencing Laws’
October 2000, 29(2) UWALR 251 at p. 280.
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471  Whilgt the Committee can understand the philosophical basis for the response of the
Department of Justice to the effect that the sentence adjustment provisionsin Schedule
1 of the transitional provisions are only another factor to be taken into account by the
court in imposing a sentence, in the face of an example such asthat in paragraph 4.68,
it is difficult to see how a court could do anything other than set the transitional
provisions aside when actually sentencing.

472  The Committee is of the view that what the proposals in relation to parole achieve in
simplicity for public understanding of an individual sentence, islost in the complexity
that arises for the sentencing judges when undertaking the sentence adjustment
process.

473  With these problems in mind, the Committee has reviewed the amendments to parole
and the issue of sentence adjustment provisions. The Committee has serious concerns
about the impact of the changes to parole and the sentence adjustment provisions. The
Committee does not support parole digibility arising after an offender has served half
of the sentence. Instead, the Committee is of the view that parole digibility should

arise:

a) For sentences of four years or less, after one haf of the sentence has been
served.

b) For sentences of greater than four years, at two years before the completion of
the sentence.

474  The Committee has made arecommendation to this effect (see recommendation 16)

4.75 Inrelation to sentence adjustment, the courts should simply remove one third from the
current tariffs, so that the one third remission is removed before passing sentence.
The Committee has made a recommendation to this effect (see recommendation 16).

4.76  This formulation means that prisoners under the new regime will serve the same
amount of time as they currently serve. It also has the benefit of not requiring a
sentence adjustment process that would lead to the anomalies outlined by the
Committee in this Chapter.

RECOMMENDATIONS

Recommendation 16: The Committee recommendsthat in order to avoid complicated
transitional provisionsand paroletermsof greater than two years, the Gover nment
serioudly consider altering the amendment to section 93 in clause 20 of the Sentencing
L egisation Amendment and Repeal Bill 2002 to substitute part with a provision that
mor e closely follows the current provision but without the automatic remission of one
third which would be removed before passing sentence. Thus clause 20 of the
Sentencing L egidation Amendment and Repeal Bill 2002 could be amended in the
following manner:
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Page 27, lines9 and 10 - To delete thewords “when he or she has served one-half of the
term” and insert instead -

@ if the term served isfour years or less- when he or she has served one-
half of theterm; or
(b) if the term served ismore than four years- when heor she has served 2

yearslessthan theterm. !

Similarly clause 2 of Schedule 1 could be amended so that the clausereadsin the
following terms:

“(1) If acourt sentencing an offender to imprisonment proposes to impose a fixed
term (with or without a parole digibility order), it must impose a fixed term that
istwo thirds of the fixed term that it would have imposed had the old provisions
been in operation at the time of sentencing.

2 For the purposes of subsection (1) —
@ it does not matter that the court may be proposing to suspend the fixed
term under Part 11 of the Sentencing Act 1995; and
(b) areference toimposing a fixed term includes a refer ence to dealing with
an offender under section 80 of the Sentencing Act 1995 in respect of a
sentence of suspended imprisonment imposed under the old provisions.

(©)) Despite subclause (1), if the sentencerequired by that subclause would
contravene section 86 of the Sentencing Act 1995, if the court considersthat a
term of imprisonment iswarranted in all the circumstances, the court may
impose a term of more than 6 months.

4 A court does not have to apply thisclauseif, in sentencing an offender, the court
followsthe practice of the court as established in accor dance with the new
provisions and this clause.

5 This clause does not apply if —

@ the statutory penalty for the offence for which the offender isbeing
sentenced has been amended since the new provisions commenced;

(b) a guideline judgment given under section 143 of the Sentencing Act 1995
sincethe new provisions commenced appliesto the offender or the
offence for which the offender isbeing sentenced;

(© the application of this clause would be inconsistent with or contrary to
any other judgment given since the new provisions commenced that
bindsthe sentencing court;

(d) acourt isimposing aterm under section 401(4) of The Criminal Code; or

(e acourt is sentencing an offender to aterm that, under the old provisions,
would have been a prescribed term within the meaning of section 85 of
the Sentencing Act 1995.”.

The meansto achieve thisin the House would be to amend clause 2 of Schedule 1 in the
following manner:

Page 76, line 29to page 77, line 2 - To deletethelinesand insert instead -
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CHAPTER 5
AMENDMENT AND REPEAL BiLL 2002 - ABOLITION OF
SENTENCESOF SIX MONTHSOR LESS

OVERVIEW

51 In 1991 the Joint Select Committee on Parole of the Western Australian Parliament
recommended that sentences of three months or less, with certain exceptions for
offences of violence against the person, should be abolished or repealed. In their
Report, the Joint Select Committee indicated that it had:

...serious doubts about the effectiveness of a short term of
imprisonment except where offences of violent or sexual assault are
involved. The “short, sharp shock” theory has begun to lose ground
in favour of the belief that there is the potential for greater harm for
an offender from exposure to the prison system.?’

52 When the Sentencing Act 1995 was enacted, it introduced section 86 which prohibited
sentences of three months or less (with limited exceptions). When delivering the
Second Reading Speech in relation to this aspect of the Sentencing Bill 1995, Hon
Peter Foss ML C stated:

An important feature of the Bill isthat it provides for the abolition of
prison sentences of three months or less - of which there were 134 in
prison during 1993 - 1994. The reason for this abalition is that such
short sentences serve little useful purpose: They fail as a deterrent,
fail as a means of protecting the community, and fail as a means of
addressing a prisoner's offending behaviour.  The intensive
supervision order and suspended prison sentence introduced in this
Bill will provide a more effective means of achieving these ends. This
initiative implements a recommendation of the 1991 Joint Select
Committee on Parole, of which the Attorney General isa member. In
addition, it will assist in reducing the number of relatively minor
offenders serving short terms of imprisonment. Thisis particularly so
in relation to members of the Aboriginal community, who have been
proportionally overrepresented in prisons and police lockups.”®

2 Parliament of Western Australia, Report of the Joint Select Committee on Parole (August 1991), pp. 90-

91.

228 Western Australia, Parliamentary Debates (Hansard), Legislative Council, August 22 1995, p. 6505.
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5.3

54

Clause 33(3) of the Sentencing Legislation Amendment and Repeal Bill 2002 amends
section 86 to prohibit sentences of six months or less. When delivering the Second
Reading Speech in relation to this aspect of the Bill, Hon Tom Stephens ML C stated:

The Government believes that short prison sentences serve no useful
purpose, and therefore seeks to prohibit prison sentences of six
months and less. This is a natural progression from the current
prohibition on sentences of three months and |ess.??®

Hon Tom Stephens also indicated that the abolition of sentences of six months or less
is akey element of the Government’s Reducing Imprisonment Strategy.”® The Crime
and Justice Statistics for 2001 indicate that there were 1009 sentences of less than six
months (and greater than three months) which amounted to 32.8% of sentenced prison
receivals.®

| SSUESRAISED BY THE SUBMISSIONS

55

5.6

The Committee appreciates the detailed submission made by the Ngaanyatjarra
Communities and the Shire of Ngaanyatjarraku that highlighted the problems faced by
their Communitiesin relation to these amendments. Their submission is reinforced by
the joint submission of the Western Australian State Council of ATSIC and the
Aborigina Lega Service of Western Australian (Inc).

The Committee received the following submissions that, in part, support the abolition
of sentences of six months or |ess:

) The Law Society supports the abolition of sentences of six months or less on
the basis that it recognises that these sentences are usualy useless and
counter-productive. However, the Law Society submitted that it would be
concerned if the effect in practice was to encourage the imposition of longer
periods of imprisonment than would otherwise have been ordered, so as to
circumvent the effect of the legislation.??

o The Crimina Lawyers Association supports the amendments that remove
imprisonment for certain offences but oppose the amendments that increase
the penalties for various offences.”

229

230

231

232

233

Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 3 2002, p. 3765.
Ibid, p. 3764.

Fernandez, JA and Loh, NSN, Crime and Justice Statistics for Western Australia: 2001, p. 144-145.
Submission Number 9, Law Society, pp. 6-7.

Submission Number 10, Criminal Lawyers Association, p. 4.

74
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5.7

The Committee also received a number of submissions that raised concerns with the
abolition of sentences of six months or |ess.

Evaluation of theimpact of the abolition of short sentences

5.8

5.9

5.10

511

512

The Committee received submissions indicating that in the absence of an evaluation of
the impact of the abolition of sentences of three months or less as introduced by the
Sentencing Act 1995, the amendments that abolish sentences of six months or less
should not be passed.?

The Ngaanyatjarra Communities and the Shire of Ngaanyatjarraku submitted that the
proscription of prison terms of three months or less in the Sentencing Act 1995
resulted in a profound change to socia stability in remote Aboriginal communities.?®
The Committee understands that short custodial sentences were used effectively by the
Ngaanyatjarra Communities in dealing with problems such as volatile substance
abusers.”®

The Committee asked the Department of Justice whether a formal or informal
evaluation of the impact of the abalition of sentences of three months or less as
introduced by the Sentencing Act 1995 had been undertaken. The Department of
Justice advised that no such evaluation had been undertaken® and it would appear
that the Department does not have a method of retrospectively undertaking this
evaluation.

In the absence of an evaluation by the Department of Justice, the Committee sought to
ascertain whether other states or territories in Australia have also abolished short
sentences with a view to obtaining information from these jurisdictions. However, as
far as the Committee could ascertain Western Australia is the only Austraian
jurisdiction with a prohibition on short sentences.®® Therefore, there does not appear
to be information from other states or territories that the Committee can use as a guide
in relation to the impact of abolishing short sentences.

In this regard, the Committee notes that in November 2001, the Report of the Select
Committee of the NSW Parliament on The Increase in Prisoner Population made
reference to the proposed abolition of sentences of six months or less in Western

234

235

236

237

238

Submission Number 5 Shire of Ngaanyatjarraku and Ngaanyatjarra Communities, p. 7; Opening
Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of Western
Australia, tabled March 19 2003, p. 5.

Submission Number 5, Shire of Ngaanyatjarraku and Ngaanyatjarra Communities, p. 7 and p. 9.
Ibid, p. 9.

Transcript of evidence, Mr Malcolm Penn, Ms Jacqueline Tang, Ms Angela Rabbitt, Department of
Justice, February 11 2003, p. 6.

Bernard Lagan, “ Truth of Sentencing”, Bulletin, September 17 2002, p. 29.
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Australia.  That Committee recommended that the NSW Attorney-Genera
commission research to investigate the impact of abolishing sentences of six months
or lessin NSW.**

The need for a short custodial option

513

514

5.15

5.16

517

The Committee received submissions opposing the abolition of sentences of six
months or less on the basis that such sentences serve a useful role for offending
behaviour that can be appropriately dealt with by a short “time out” in custody.?*

The Criminal Lawyers Association submitted that short-term sentences are extremely
useful in cases where a“drying out” or “cooling off” period in custody provides both a
penalty and “time out” for the offender.?**

As outlined above, the Ngaanyatjarra Communities and the Shire of Ngaanyatjarraku
oppose the abolition of sentences of six months or less and seek the ability to impose
short sentences under community by-laws.?*

The Ngaanyatjarra Communities and the Shire of Ngaanyatjarraku informed the
Committee that prior to abolition of sentences of three months or less in 1995, the
Ngaanyatjarra Council utilised the Aboriginal Communities Act 1979 to make by-laws
in relation to the prohibition, restriction or regulation of the possession, use or supply
of acoholic liquor or deleterious substances. Pursuant to section 7(2)(d) of the
Aboriginal Communities Act 1979, the penalties for breaches of these by-laws
included a fine and/or imprisonment of |ess than three months.**®

The Ngaanyatjarra Communities and the Shire of Ngaanyatjarraku submitted that
sentences of three months or less were used effectively in dealing with problems such
as volatile substance abusers®* These offenders were given custodial sentences or
directed to the Kanpa Substance Abuse Centre (“Kanpa’).**® The Department of
Justice advised the Committee that Kanpa is a satellite community of Warburton that

239

240

241

242

243

Parliament of New South Wales, Parliamentary Paper Number 924, Select Committee on the Increase in
Prisoner Population (Final Report), November 2001, pp. 111-113.

Submission Number 5, Shire of Ngaanyatjarraku and Ngaanyatjarra Communities, p. 9; Submission
Number 10, Criminal Lawyers' Association, p. 5

Submission Number 10, Criminal Lawyers Association, p. 5.

Submission Number 5, Shire of Ngaanyatjarraku and Ngaanyatjarra Communities, p. 8.

Ibid, p. 9.
24 Ibid.
245 Ibid.
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5.18

5.19

5.20

521

is funded through ATSIC and the Nationa Illicit Drug Strategy. It operates as a bail
facility and a venue for the short-term treatment of substance abusers.?*°

The Sentencing (Consequential Provisions) Act 1995 amended section 7(2)(d) of the
Aboriginal Communities Act 1979 to remove a sentence of three months or less as a
penalty for a breach of aby-law. This penalty was replaced with afine not exceeding
$5,000.00. %

The Committee sought information from the Department of Justice about the
breakdown of offences lodged at the Warburton Court of Petty Sessions in 2002 and
the breakdown of court outcomes for those matters. The Warburton courthouse is the
closest court to the Ngaanyatjarra Communities. The Department of Justice provided
statistics to the Committee that indicated that 23.1% of matters lodged in the
Warburton Court of Petty Sessions in 2002 related to Offences against Government
(Community by-laws).**® At 23.1% of all offences lodged a Warburton Court of
Petty Sessions, these offences exceeded all other offences. The charge outcomes for
the offences lodged in the Warburton Court of Petty Sessions in 2002 indicate that
75.6% of the Offences against Government were dealt with by the imposition of a
fine.

The Ngaanyatjarra Communities and the Shire of Ngaanyatjarraku have submitted that
the imposition of fines for breaches of community by-laws has been relatively
unsuccessful in deterring breaches of by-laws. They submit that there is a high
prevalence of fine defaulters amongst Ngaanyatjarra people.?®

The current process of fine default is designed for an urban community and is
ineffective and inordinately delayed when applied in remote communities and
importantly, it can and does ultimately lead to imprisonment. The submissions of the
Ngaanyatjarra Communities and the Shire of Ngaanyatjarraku; and ATSIC's Western
Australian State Council and the Aboriginal Legal Service of Western Australia (Inc)
emphasised that fine default by Aborigina people is a substantial cause of
imprisonment for Aboriginal people® In their joint submission the Western

246

247

248

249

250

251

Letter from the Director General of the Department of Justice, dated March 4 2003, pp. 8-9.
Section 147 of the Sentencing (Consequential Provisions) Act 1995.
Letter from the Director General of the Department of Justice, dated April 7 2003.

Letter from the Director General of the Department of Justice, dated April 7 2003. The Department of
Justice also provided to the Committee statistics in relation to Children’s Court matters. The statistics for
juveniles in relation to offences against community by-laws broadly correlated to those for adult
offenders.

Submission Number 5, Shire of Ngaanyatjarraku and Ngaanyatjarra Communities, p. 8 and p. 9.

Submission Number 5, Shire of Ngaanyatjarraku and Ngaanyatjarra Communities, p. 11; Submission
Number 11, ATSIC and the Aboriginal Legal Service of Western Australia (Inc), p. 5.
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Australia State Council of ATSIC and the Aboriginal Legal Service of Western
Australia (Inc) stated:

A substantial number of Aboriginal people and Torres Srait |danders
in prison in Western Australia are there for fine default. This is
because the Western Australian Fines Enforcement Agency will
suspend a person’s driving licence if they have not paid a fine within
28 days. For many Aboriginal people and Torres Srait Islanders, life
in a community and their low levels of literacy may mean the notice of
their licence suspension will never be read. They are then imprisoned
for (unknowingly) driving on a suspended licence.

The following case study provided by the Ngaanyatjarra Community
in a submission to the Attorney General in April 2002 isindicative:

“B was driving to Laverton and was stopped by police who
were doing a routine licence check. B had her licence in the
car and was informed by the police officer that her licence
was actually suspended. B was unaware that her licence had
been suspended under 43 of the FEA for fine default on the
failure to renew her firearmlicence.”

Distortion of the “ sentencing ladder”

522 Dr Morgan submitted to the Committee that the abolition of sentences of six months
or less distorts the “sentencing ladder”.*® The “sentencing ladder” is contained in
section 39 of the Sentencing Act 1995. This section reads as follows:

(D) This section appliesto an offender who is a natural person.
2 Subject to sections 41 to 45, a court sentencing an offender
may —
@ with or without making a spent conviction order, under
Part 6 impose no sentence and order the release of the
offender;
(b with or without making a spent conviction order, under
Part 7 impose a CRO and order the release of the
offender;
(© with or without making a spent conviction order, under
Part 8 impose a fine and order the release of the offender
(unless an order under section 58 is made);

252 Submission Number 11, ATSIC and the Aborigina Legal Service of Western Australia (Inc), pp. 5-6.

28 Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 2 of covering letter.
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523

5.24

525

(d) with or without making a spent conviction order, under
Part 9 impose a CBO and order the release of the

offender;

(e under Part 10 impose an 1SO and order the release of the
offender;

) under Part 11 impose suspended imprisonment and
order the release of the offender; or

[(9) deleted]

(h) under Part 13 impose a term of imprisonment.

3 A court must not use a sentencing option in subsection (2)
unless satisfied, having regard to Division 1 of Part 2, that it is
not appropriate to use any of the options listed before that
option.

Section 39(3) requires the court in imposing a sentencing option, to conclude that each
of the previous “ steps’ in the ladder are inappropriate.

The last “step” before a term of imprisonment is a Suspended Sentence (see section
39(2)(f)). Dr Morgan submitted to the Committee that the “ sentencing ladder” already
involves a significant step up from a Suspended Sentence to a sentence of more than
three months. This “step” will be increased to at least a seven-month sentence by the
abolition of sentences of six months or less® Dr Morgan submitted that ideally,
there should be a graduated hierarchy of sentences and that the abolition of sentences
of six months or less createsa“gap” in the sentencing ladder.”®

Dr Morgan submitted to the Committee that the effect of section 39(3) and the
abolition of sentence of six months or less might be that the courts will simply impose
longer sentences. In particular, Dr Morgan contended that:

Under the existing scheme, judicial officers should have eliminated
all other options and decided that only a sentence of imprisonment is
appropriate before imposing a prison sentence, with a starting point
of three months. In other words, they have concluded that there
really is no alternative to immediate imprisonment. There is an
obvious danger that, in future, they will reach precisdy the same
conclusion: namely that imprisonment is the only option. If so, they
will be forced to impose a longer sentence.”®

254
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Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 13.

Opening Statement of Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, tabled March 19 2003, p. 3.

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 13.
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5.26

5.27

5.28

Dr Morgan indicated that there have been suggestions from practitioners to the effect
that the aboalition of sentences of three months or less led to an upward movement in
sentences.”’

The Criminal Lawyers Association submitted that there should be a specific
requirement in the legislation requiring courts to impose a sentence other than prison
where they would have previously imposed a sentence of six months or less.*®

The Committee sought statistical information from the Department of Justice about
the effect on the prison population if instead of receiving a non-custodial sentence,
offenders were sentenced to longer terms in prison. The Director General of the
Department of Justice advised the Committee that if prisoners were instead sentenced
to seven months, two additional beds would be required. If prisoners were instead
sentenced to eight months, 16 additional beds would be required and if prisoners were
instead sentenced to nine months, 31 additional beds would be required.”®

Effective abolition of sentences of nine monthsor less

5.29

5.30

531

Dr Morgan submitted to the Committee that the combined effect of the abalition of
sentences of six months or less and the transitional provisions is to abolish sentences
of nine months or less?®

The example provided to the Committee was that on a nine-month sentence, a prisoner
could presently be released from custody after three months. Adjusted to produce the
same custody time it would require a sentence of six months. However, a sentence of
six months will no longer be permitted.?*

The Committee raised this submission with the Department of Justice at a hearing
held on February 11 2003. Mr Malcolm Penn of the Department of Justice indicated
that the difficulty with the example provided was that the “time in custody” on a nine-
month sentence is six months and not three months. This is because one third is
removed for remission and there is currently no parole on short sentences but Home
Detention is available. However, he was of the view that Home Detention is part of
the custodial sentence.?®

257

258

259

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 13.

Submission Number 10, Criminal Lawyers Association, p. 5.

Letter from the Director General of the Department of Justice, dated May 1 2003 at p. 2.

260 Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 16.

201 Ibid.

262 Transcript of evidence, Mr Malcolm Penn, Ms Jacqueline Tang and Ms Angela Rabbitt, Department of
Justice, pp. 7-8.
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Amendments to penalties

5.32

5.33

5.34

5.35

Part 5 of the Sentencing Legislation Amendment and Repea Bill 2002 contains an
extensive range of amendments to statutory penalties in about 70 Acts as a result of
the prohibition on sentences of six months or less.”*®

The Department of Justice advised the Committee that the vast mgority of the
consequential amendments remove imprisonment as a statutory penalty.”* It appears
that in these instances, the relevant penalty was imprisonment and/or a fine and
imprisonment has smply been deleted from the penalty provisions.

Apart from those Acts where imprisonment has been removed as a pendty, there are a
number of Actswhere one of the following has occurred:

. imprisonment has been removed as a penaty and the relevant monetary
penalty has been increased;

J the term of imprisonment has been increased to nine or 12 months; or
. the term of imprisonment has been changed to afine.

The Committee limits its comments to those consequential amendments raised in the
submissions and those that the Committee considers require further examination.

Increasesin monetary penalties

5.36 There are 12 Acts where imprisonment is removed as a penaty and the relevant
monetary penalty has been increased namely:
. Aboriginal Affairs Planning Authority Act 1972.
. Aboriginal Heritage Act 1972.
. Bail Act 1982.
. Credit (Administration) Act 1984.
o Criminal Code.
. Electricity Corporation Act 1994,
. Firearms Act 1973.
263 Opening Statement of Mr Malcolm Penn, Principal Legislation and Policy Officer, Community and
Juvenile Justice Division, Department of Justice, tabled February 11 2003, p. 5.
264

Ibid.
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5.37

5.38

5.39

5.40

) Fish Resources Management Act 1994.

o Fuel, Energy and Power Resources Act 1972.
) Growers Charge Act 1940.

o Guardianship and Administration Act 1990.
. Police Act 1892.

Prisons Act 1981.

The Committee received a joint submission from ATSIC's Western Australian State
Council and the Aboriginal Legal Service of Western Australia (Inc) that asserted that
terms of imprisonment have not been replaced with representative fines but increased
penalties

By way of example of the increased pendties, the submission points to the increased
penalty under section 54 of the Police Act 1892, which relates to the offence of
disorderly conduct. Currently, an offence of disorderly conduct involves a penalty of
$500.00 for every such offence or imprisonment for a term not exceeding six months
or both a fine and imprisonment. This will be replaced with a fine of $2,500.00. It
was submitted to the Committee that this represents a five-fold increase in the
monetary penalty.”®®

Similarly, section 90A of the Police Act 1892 (which relates to false reports to Police)
is also amended. The current penalty is $500.00 and a term of imprisonment not
exceeding six months or both. This penalty is replaced with a penalty of $4,000.00
and a term of imprisonment not exceeding 12 months. It was submitted to the
Committee that this represents an eightfold increase in the monetary penalty whilst the
term of imprisonment is doubled.?*’

In relation to the effect of these types of monetary increases, ATSIC's Western
Australian State Council and the Aboriginal Legal Service of Western Australia (Inc)
submitted that:

It is important to note that increased fines (such as under s. 85(15)
Sentencing Legidation Amendment and Repeal Bill 2002 fines of
$200, $500 etc, planned to be increased to figures in the order of
$2,500 and $4,500) will not be able to be paid by a vast majority of
Aboriginal people and Torres Srait Islanders due to their poor

265

266

267

Submission Number 11, ATSIC and the Aborigina Legal Service of Western Australia (Inc), p. 5.
Ibid.
Ibid.

82

G:\DATA\LN\Inrp\In.sen.030521.rpf.018.xx.a.doc



EIGHTEENTH REPORT CHAPTER 5: Abolition of Sentences of Six Months or Less

541

economic status. In remote areas in particular, the only form of
employment for most Aboriginal people and Torres Srait Islandersis
through the ATSIC CDEP program. This means that, although
imprisonment has been taken away as a penalty option, Aboriginal
people and Torres Srait Islanders will find themselves imprisoned for
fine default.”®®

This issue of imprisonment rates for Aboriginal people as a result of fine default was
discussed at paragraph 5.21.

Increases in terms of imprisonment

542

543

5.44

5.45

There are a number of Acts where a sentence of six months imprisonment is removed
and replaced with a sentence of nine or 12 months.

Dr Morgan submitted that an enhanced maximum is generaly regarded as an
indication that Parliament intends the offence to be dealt with more severely. He also
noted that the courts “ .. .steer by the maximum” and should be prepared to impose the
maximum in the worst type of case.”®®

Dr Morgan submitted that the offences most likely to currently attract immediate
imprisonment will continue to have a term of imprisonment as a penalty. They
include:

o damages offences under the Police Act 1892 (12 months);

. under the Road Traffic Act 1974 offences including offences relating to
dangerous driving causing bodily harm, first or second reckless driving,
second offence of dangerous driving, second offence of driving under the
influence and second offence of failing to provide a sample (nine months);
and

. restraining orders offences (nine months).*

Dr Morgan aso drew to the Committee's attention the fact that a term of
imprisonment of 12 months enables the Police to utilise the Criminal Investigation

(Identifying People) Act 2002. This Act empowers Police to obtain an “identifying
particular” of asuspect that is reasonably suspected will afford evidence of whether or

268

269

270

Submission Number 11, ATSIC and the Aboriginal Legal Service of Western Australia (Inc), p. 5.

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Austraia, p. 14.

Ibid, pp. 14-15.
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5.46

not the suspect committed a “ serious offence” that he or she is reasonably suspected of
having committed.?”*

An “identifying particular” includes a print, photo and DNA profile?? A “serious
offence” is defined to include an offence the statutory penalty for which is strict
security life imprisonment, life imprisonment or imprisonment for 12 months or

more.””

Criminal Code - racist harassment and incitement to racial hatred

5.47

5.48

5.49

5.50

551

Clause 51 of the Sentencing Legislation and Repeal Bill 2002 amends a number of
sections in the Criminal Code including sections 77 and 78. These sections are
contained within Part 2, Chapter XI of the Criminal Code which relates to racist
harassment and incitement to racial hatred.

Section 77 of the Criminal Code relates to the offence of possession of materia for
publication, distribution or display with the intention to incite racial hatred. This
offence is a crime and punishable by imprisonment of two years. However, it may be
dealt with summarily*™* and the penalty is imprisonment for six months or a fine of
$2,000.00.

Section 78 relates to the publishing, distributing or displaying of material with the
intention of inciting racial hatred. The penalty for this offence is the same as that for
section 77.

Both sections are amended by clause 51(2) of the Sentencing Legislation Amendment
and Repeal Bill 2002 to remove the reference to a term of imprisonment for a
summary conviction penalty and to increase the fine to $6,000.00.

The Committee notes that although in their joint submission ATSIC's Western
Australian State Council and the Aboriginal Legal Service of Western Australia (Inc),
opposed the increases in penalties imposed by the Sentencing Legislation Amendment
and Repeal Bill 2002, they commended the increase in penalties for the publication of
materialsto inciteracial hatred.?”

271

272

273

274

275

Section 35.

Section 34.

Section 3.

“Summarily” is defined in section 1(1) of the Criminal Code as meaning before a court of petty sessions.

Submission Number 11, ATSIC and the Aborigina Legal Service of Western Australia (Inc), p. 5.
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5.52

5.53

The Committee understands that a number of community groups™® including the
Jewish Community Council of Western Austraia (Inc) oppose the removal of a
sentence of imprisonment for these offences. The Jewish Community Council of
Western Australia (Inc) suggest that the removal of a term of imprisonment for
summary conviction, dilutes and minimises the racial harassment and incitement to
racial hatred provisions in the Criminal Code and suggest that a sentence of
imprisonment of 12 months should be imposed.?”

The Committee agrees with this suggestion and has made a recommendation to this
effect (see recommendation 19).

Police Act 1892 - disorderly conduct

5.54

5.55

5.56

Clause 85 of the Sentencing Legidlation and Repeal Bill 2002 amends a number of
sections in the Police Act 1892.

Dr Morgan's submission referred to the amendment to remove imprisonment as a
penalty for the offence against section 54 of the Police Act 1892.2® Currently, an
offence of disorderly conduct involves a penalty of $500.00 for every such offence or
imprisonment for aterm not exceeding six months or both. This will be replaced with
afine of $2,500.00. Dr Morgan submits that disorderly conduct offences (especialy
in the context of Aboriginal people) frequently form part of a number of other charges
such as resisting arrest and assault on a public officer. Consequently, he submits that
the removal of imprisonment as a penalty will be minimal, at best.

The Committee has aready addressed the submission of ATSIC's Western Australian
State Council and the Aboriginal Legal Service of Western Australia (Inc) in relation
to the amendments to the Police Act 1892.

Restraining Orders Act 1997

5.57

5.58

Clause 90 of the Sentencing Legislation Amendment and Repeal Bill 2002 amends
section 61 of the Restraining Orders Act 1997.

Currently, pursuant to section 61, the penalty for breaching a violence restraining
order of less than 72 hours duration is $2,000.00 or imprisonment for six months.
Thisisto be amended to a fine of $2,000.00 or imprisonment for nine months.

276
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The community groups aso included the Women's Christian Temperance Union of Western Australia,
Incorporated; the Eurasian Club WA (Inc); the National Council of Women of WA Inc and the Chung
Wah Association Inc.

Letter from Jewish Community Council of Western Australia (Inc) to Hon Peter Foss QC MLC dated
December 6 2002.

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Austraia, p. 14.
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5.59

The joint submission of ATSIC's Western Australian State Council and the
Aboriginal Legal Service of Western Australia (Inc) indicated that although breaches
of restraining orders may have a disproportionate effect on Aboriginal people, the
Western Australian State Council of ATSIC considersthat thisis not entirely negative
if it reduces the likelihood of, and punishes more harshly, violent crimes against
women and children.”®

Consistency of penalties

5.60

561

5.62

5.63

5.64

As the Committee has noted, in many Acts the relevant penalty was imprisonment
and/or afine, and pursuant to Part 5 of the Sentencing Legislation Amendment and
Repeal Bill 2002, imprisonment has simply been deleted from the penalty provisions.
However, the Committee observes that the removal of imprisonment has led in some
instances to the remaining penaty appearing inadequate or inconsistent with other
penalties.

By way of example, the Committee notes the disparate monetary penaltiesin section 9
of the Nuclear Activities Regulation Act 1978 and section 54A of the Explosives and
Dangerous Goods Act 1961 for asimilar offence.

The Committee also notes that the penalty for offences against sections 56B, 56C and
56D of the Juries Act 1957 which dl relate to jury confidentiality differ markedly
from the penalty proposed for section 34 of the Juries Act 1957 in the Juries
Amendment Bill 2003 which is currently before the Parliament. Section 34 is adso
directed to jury confidentiality.

Problems of consistency also arise in the “disclosure of interest” provisions in the
Water Corporation Act 1995, the Water and River Commission Act 1995 and the
Electricity Corporation Act 1994 and in the “confidentiality” provisions in the School
Education Act 1999, the Mental Health Act 1996, the Guardianship and
Administration Act 1990 and the Gender Reassignment Act 2000.

In relation to these examples, the Committee notes that it is not readily apparent why
the monetary penalties vary to such an extent.

OBSERVATIONS

5.65

The Committee considers that the abolition of sentences of six months or less as
proposed by the Sentencing Legislation Amendment and Repeal Bill 2002 is a
worthwhile measure if it is carefully monitored to establish what the actual effects are.
This will enable the Parliament to know which of the two possibilities, that is the
general increasein sentences or atransfer to community service orders, occurs.

279

Submission Number 11, ATSIC and the Aborigina Legal Service of Western Australia (Inc), pp. 4-5.
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5.66

5.67

5.68

5.69

5.70

5.71

5.72

573

The Committeeis of the view that the submissions have raised a number of significant
i Ssues.

The Committee is concerned about the absence of an evaluation of the impact of the
abolition of sentences of three months or less and has highlighted the potential for the
“sentencing ladder” to be distorted by longer sentences being imposed. Consequently,
the Committee is of the view that mechanisms for an evaluation and review of the
impact of the abolition of sentences of six months or less should be established at the
outset.

To facilitate a review, the Committee considers that Part 5 of the Sentencing
Legidation Amendment and Repea Bill 2002 should be separately proclaimed from
the remainder of the Sentencing Legislation Amendment and Repea Bill 2002. The
Committee notes that clause 2(2) provides that the operation of different provisions
may be proclaimed on different days. The Committee has made a recommendation in
relation to the separate proclamation of Part 5 (see recommendation 17).

The Committee is also of the view that there should be areview of the impact of the
amendments contained in Part 5 within two years of proclamation. The Committee has
made a recommendation in relation to this (see recommendation 18).

The Committee is aware that the Department of Justice has a sophisticated statistical
modelling package called the Prisons Population Projection Model which can be
utilised for short and long-term predictive modelling. The Committee understands
that this model would be integral in any statistical analysis.

The Committee is concerned about the negative impact of the remova of short
custodia options and their replacement with finesin remote and regional areas. Based
on the evidence presented to the Committee it appears that the problems associated
with fine default in remote and regional communities are such that imprisonment often
follows. Therefore, the removal of sentences of six months or less could smply lead
to a deferred sentence through fine default. The Committee has sought to address
these issuesin Chapter 7.

The submissions have pointed to a need for short custodia options. The Committee
has partly dealt with this issue in recommendation 6 relating to Pre-sentence Orders
and the need to transport offenders to treatment centres. The Committee
acknowledges that for remote communities fines are not necessarily an appropriate
substitute for short custodial sentences and suitable alternatives must be sought. The
Committee has made recommendations in relation to this issue in Chapter 7.

The Committee is aware that the Road Traffic Act 1974 uses the concept of penalty
units in an effort to achieve a standardisation of penalties. When amendments are
made one is forced to consider whether it is the intention to vary the relative
seriousness of an offence or to reflect a general increase in tariffs. If the former, the
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change is the number of penalty units, if the latter the change is the value of the
penalty unit. Unfortunately under the current system both adjustments are carried out
in the same manner, that is to raise the absolute penalty, and the two issues become
confused. Without the concept of penalty units it is not easy to reflect across the
board tariff change. One of the consequences of thisis that penalties “leap frog” each
other. The Committee suggests that the Government look at the concept of penalty
units.

574 The Committee also considers that clause 51(2) of the Sentencing Legislation
Amendment and Repeal Bill 2002 should be amended to increase the summary
conviction penalty for offences relating to racist harassment and incitement to racial
hatred and has made a recommendation accordingly (see recommendation 19).

RECOMMENDATIONS

Recommendation 17: The Committee recommendsthat Part 5 of the Sentencing
L egidation Amendment and Repeal Bill 2002 be proclaimed separ ately from the
remainder of the Bill so asto enable the effects on sentencing to be more clearly
distinguished.

Recommendation 18: The Committee recommendsa review of Part 5 of the Sentencing
L egidation Amendment and Repeal Bill 2002 be undertaken two year s after that Part is
proclaimed.

Recommendation 19: The Committee recommendsthat the amendmentsto the
Criminal Code summary offence of racial harassment and incitement to racial hatred
retain the option of a prison sentence and that clause 51(2) of the Sentencing L egislation
Amendment and Repeal Bill 2002 be amended in the following manner:

Page 47, line 16 - To delete“ $6 000" and insert instead -

. imprisonment for 12 months.
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CHAPTER 6

AMENDMENT AND REPEAL BiLL 2002 - OTHER CHANGES

PAROLE ELIGIBILITY ORDERS- NO PRESUMPTION IN FAVOUR OF PAROLE

Overview

6.1

6.2

6.3

6.4

6.5

In relation to sentences of 12 months or more, section 89(1) of the Sentencing Act
1995 provides that:

A court sentencing an offender to one or more fixed terms may, if it
considers that it is appropriate to do so, order that the offender be
eligible for parole by making a parole eligibility order.

Although the current wording of section 89(1) of the Sentencing Act 1995 provides the
court with a discretion in relation to the making of Parole Eligibility Orders, it was
observed by the Hammond Committee that:

[I]t has become clear that it will be exceptional for a parole eligibility
order to be refused.

The Hammond Committee recommended that the courts be given greater discretion to
determine that an offender isineligible for parole and that statutory provision be made
to this effect. "

The review of remission and parole conducted by the Hammond Committee was in
part, prompted by the concerns of the judiciary that centred around the judiciary
having the discretion to determine whether to fix a minimum term and discretion to fix
the length of that term in light of the head sentence® The Hammond Committee
indicated that despite calls for change from the judiciary in relation to parole
eligibility, there had been no change to these provisions. The recommendation of the
Hammond Committee to give the sentencing court greater discretion to determine that
an offender isineligible for parole was supported at that time, by the Parole Board and
the Chief Justice of the Supreme Court.?

Clause 7 of the Sentencing Legislation Amendment and Repeal Act 1999 repealed and
replaced section 89 with a new section that sought to remove the presumption in
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Report of the Review of Remission and Parole, Western Australia, Ministry of Justice, March 1998, p. 6.
Ibid, p. 25.

Ibid, p. 1.

Ibid, p. 45.
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6.6

6.7

6.8

favour of the making of a Parole Eligibility Order. In addition, it did not prevent
Parole Eligibility Orders being made for terms of less than 12 months. However, this
part of the Sentencing Legislation Amendment and Repeal Act 1999 was not
proclaimed.

Clause 18 of the Sentencing Legislation Amendment and Repeal Bill 2002 also
amends section 89 to remove the presumption in favour of the making of a Parole
Eligibility Order. Section 89 is repeded and replaced. Proposed section 89(4)
provides that:

A court may decide not to make a parole eligibility order in respect of
a fixed term imposed on an offender if the court considers that the
offender should not be eligible for parole because of at least 2 of the
following 4 factors -

@ the offenceis serious;
(b) the offender has a significant criminal record;

(© the offender, when released from custody under a release order made
previously, did not comply with the order;

(d) any other reason the court considersrelevant.

Currently section 89(2) provides that in considering whether to make a Parole
Eligibility Order, the court must consider a number of factors. The proposed section
89(4) directs the court to consider a number of listed factors, which may be relevant in
“not making a parole digibility order” .

The Sentencing Legislation Amendment and Repeal Bill 2002 differs from the
Sentencing Legidation Amendment and Repeal Act 1999 in that it does not permit the
making of a Parole Eligibility Order for sentences of less than 12 months. However,
the Sentencing Legislation Amendment and Repeal Bill 2002 does introduce CEO
Parole for those terms.

I ssuesraised by the Submissions

6.9 The Committee received submissions welcoming the introduction of the amendment
to section 89.%%

6.10 The Committee also received submissions which pointed to problems that will arise as
aresult of the amendment.

284 Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 29; Submission Number 3, Parole Board, p. 1.
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Effect on prison population

6.11

In their submission, the Law Society raised the question of whether the net effect of
the amendments will be to reduce the prison population. They raised the fact that a
greater number of offenders will be sentenced to terms of imprisonment without
parole as a result of the amendments that remove the presumption of a Parole
Eligibility Order.®

Greater numbersin custody

6.12

6.13

6.14

The Law Society also submitted that the amendment to section 89 has the potentia to
lead to greater numbers of offenders in custody.”®

The Committee asked the Department of Justice for statistical information in relation
the effect of the amendments on numbers in custody.

In a letter dated May 1 2003, the Director General advised the Committee that in
2001/2002, 1487 persons were sentenced to imprisonment for 12 months or more. Of
these prisoners, 89% or 1340 were granted parole eligibility. The Director General
advised the Committee that informal discussions with the Chief Judge of the District
Court, His Honour Judge K Hammond indicated that approximately 10-20% of
persons currently granted parole would be made ineligible following the amendments
to section 89. On the basis of the midpoint of His Honour’ s assessment namely 15%
of parole sentences becoming non-parole sentences, the Department of Justice has
indicated that the impact on the prison population would be approximately 219 beds
with the demand for those beds stretching over a number of years.®’

Rehabilitation

6.15

6.16

The Committee received a submission from the Criminal Lawyers Association
indicating that this amendment does not give sufficient weight to rehabilitation and
will result in more offenders being released without any rehabilitation.”

The Committee notes that the amendments proposed by the Committee in relation to
Re-entry Release Orders to widen them to non-parole prisoners should, in part,
address concerns about offenders being released without any rehabilitation. (See
recommendation 6).
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Submission Number 9, Law Society, p. 7.
Submission Number 9, Law Society, pp. 5-6.
Letter from the Director General of the Department of Justice, dated May 1 2003, p. 1.

Submission Number 10, Criminal Lawyers Association, p. 3.
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PARTLY CUMULATIVE/PARTLY CONCURRENT SENTENCES

Overview

6.17

Section 88 of the Sentencing Act 1995 relates to concurrent, cumulative or partly
cumulative terms.

6.18 It providesthat:

(D) An offender sentenced to a fixed term is to serve that term
concurrently with any other fixed termthat he or sheis serving or has
yet to serve, unless the sentencing court makes an order under
subsection (3).

2 An offender sentenced at the one time to one or more fixed termsis to
serve those terms concurrently, unless the court makes an order under
subsection (3).

3 If at the time an offender is sentenced to a fixed term-

@ the offender is serving or has yet to serve ancther fixed term
imposed previously; or

(b the offender is then also sentenced to serve another fixed
term,

the sentencing court may order that -

(© the fixed termis to be served cumulatively on the other fixed
term; or

(d) the fixed termis to be served partly cumulatively on the other
fixed term.

(@] If under subsection (3)(d) a court orders that the termis to be served
partly cumulatively on another fixed term, the court must specify the
period of the other fixed term that is to be served before the partly
cumulative term is to begin; but that period must not extend the
earliest date on which the offender could be released (whether on
parole or not) in relation to the other fixed term.

5 An offender sentenced to a life termis to serve that term concurrently
with any other termthat he or sheis serving or has yet to serve.

6.19 This section involves some complexities and Dr Morgan outlined for the Committee
some of the background to the operation of the section asfollows:

Basically, in the courts, probably in the majority of cases, the

offender is being convicted for more than one offence - we call them

multiple-offenders. When imposing terms of imprisonment, the court

has two options open to it: basically, to make those sentences

concurrent or make them cumulative. Concurrent sentences run

together; cumulative sentences run one after the other. However,

some difficulties arise with that. Sometimes the courts take the view
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6.20

6.21

6.22

that if sentences were made cumulative, the person would end up
serving too much time. It can be argued, for instance, that if a person
isin court for 15 burglaries, each one deserves a sentence of a year.
They are each separate incidents and separate premises. It could be
said that a year be given for each burglary, and add them all up.
That is a 15-year sentence. The courts feel very uncomfortable with
that notion because they think that 15 burglaries cannot be equated
with, for example, a couple of extremely serious sexual assaults,
which might also attract a 15-year sentence... That is why they have
tended in the past to reduce the sentences.?®

The Department of Justice provided evidence to the Committee as to the purpose of
section 88. The Director General indicated that:

These provisons were enacted so as to enable courts to impose
appropriate sentences without having to reduce such, so as to not
affect the “totality principle’. Prior to the enactment of these
provisions, courts were faced with having to heavily discount
sentences under the “totality principle”. Many groups, especially
victims, saw such discounting, as undermining the seriousness of an
offence.

The current “ partly cumulative” provisions sought to overcome these
sentencing ‘difficulties by enabling courts to structure their
sentences in such a way as to be able to still impose an appropriate
sentence and not impact on “ totality” .

The totality principle is a sentencing principle used when the court is sentencing an
offender for more than one offence, or when the offender being sentenced is, or has
been, serving a sentence for ancther offence.  When this occurs, the court should
consider the totality of the criminality for which the offender is being punished and
ensure that the aggregate sentence does not exceed what is appropriate.”

The Director General also outlined the technical reasons for the drafting of section 88.
He stated:

During the course of developing the current provisions, courts
expressed a desire to be able to split a sentence into a cumulative and

289
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Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia and the Parole Board of Western Australia, March 19 2003, p. 18.

Letter from the Director General of the Department of Justice, dated March 4 2003, p. 3.
Halsbury's Laws of Australia, paragraph 130-17035.
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6.23

a concurrent portion. However, such a provision would have created
a number of problems.

For example, an offender already serving a 3 year sentence is about
to be sentenced to an additional 6 years [sic] term. Because of
totality the court decides to split the term by ordering that 1 year be
served cumulative on the original 3 year term, thus giving the
offender a 4 year aggregate term. If such a situation occurred it
would raise the question of what happened to the remaining 5 year
concurrent portion of the 6 year term. In this example this 5 year
portion would override the 4 years [sic] term intended by the court
and thereby create confusion in everyone's minds as to when the
offender would be due for release from custody.

As a consequence, partly cumulative sentences were introduced in
order to overcome any potential imprisonment problems that might
arise if, alternatively courts were able to split a sentence into a
concurrent and cumulative element. This was achieved by enabling a
court to set a commencement date, for a second or subsequent
offence, that was prior to the offenders current release date. By doing
s0, the effect would be to require the offender to serve an additional
period in custody without having to make the whole sentence
cumulative [ and thereby impinging on the ‘totality principle’] >

Clause 17 of the Sentencing Legislation Amendment and Repeal Bill 2002 amends
section 88 to replace references in the section to “partly cumulatively” with “partly
concurrently”. The Committee asked the Department of Justice for the purpose
behind this amendment. In aletter dated March 4 2003, the Director General advised
asfollows:

Subsequent to the enactment of the current provisions of the
Sentencing Act 1995 in relation to partly cumulative sentences, a
number of court cases created some confusion in the application of
the law. As a consegquence, when the 1999 Sentencing reforms were
being devel oped it was decided to take the opportunity to recast these
provisions to make them more understandable, and hopefully more
workable in practice. New “partly concurrent provisons’ were
therefore, devel oped.

These reforms are ill needed, and although the 1999 Sentencing
reforms are to be repealed, the new partly concurrent reforms have
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Letter from the Director General of the Department of Justice, dated March 4 2003, pp. 3-4.
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been carried through to the Sentencing Legidation Amendment and
Repeal Bill 2002.*°

I ssuesraised by the Submissions

Complexity

6.24

6.25

6.26

In aletter to the Committee dated February 10 2003, the Chief Judge of the District
Court, His Honour, Chief Judge Hammond commented on the amendments to section
88, stating as follows:

[I]t appears to be extraordinarily difficult to draft understandable
legislation to cope with this situation. The old section caused endless
arguments as to interpretation and became so difficult to interpret
that most sentencers tended to avoid it wherever possible.

| do not know that the proposed amendments will solve that
problem.®*

Dr Morgan also submitted to the Committee that section 88 “hardly operates’ asit is
currently drafted®® and the amendments proposed by clause 17 do nothing to make
the provisions more workable or address the major problems.”*®

Based on the evidence of Dr Morgan, it appears that the difficulties with the operation
of section 88 arise from section 88(4) and the requirement for the court to specify the
period of the other term that is to be served before the partly cumulative term is to
begin. AsDr Morgan stated to the Committee:

The court will specify the period of the first sentence to be served
before the partly cumulative sentence is to commence. In other
words, the court must get into the calculations of when the person
might be released on the first sentence.”®’
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Ibid, p. 4.
Letter from His Honour KJ Hammond, Chief Judge of the District Court, dated February 10 2003.

Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia and the Parole Board, March 19 2003, p. 19.

Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, p. 19.

Transcript of evidence, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia and the Parole Board, March 19 2003, p. 18.
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Sentence cal culation issues

6.27

6.28

Dr Morgan submitted to the Committee that recent research has reveaed difficulties
with sentence calculations in a number of cases where partly cumulative sentences
have been imposed. Section 88(4) provides that when a partly cumulative sentence is
imposed, the commencement of the second term must not extend beyond the earliest
date on which the offender could be released (whether on parole or not) in relation to
the other fixed term.

Dr Morgan submitted that he has received information that the Sentence Information
Unit calculates the “earliest date on which the offender could be released” on the basis
of when the person would be eligible for parole. However, Dr Morgan submits that in
some cases release on a Work Release Order is available six months before release on
parole. Consequently he submits that some unlawful sentences may have been
generated.”®

Observations

6.29

6.30

It is quite clear to the Committee that the amendments to section 88 of the Sentencing
Act 1995 by clause 17 of the Sentencing Legislation Amendment and Repeal Bill
2002 do not address the problems with the operation of the section.

However, the Committee does not believe that, based on the materia before it, it can
canvass the aternatives to address the problems that arise in relation to this section.
Accordingly, the Committee recommends that the Government in conjunction with
the judiciary, explore the possible solutions to the problems raised (see
recommendation 20).

Recommendation

Recommendation 20: The Committee recommendsthat asa matter of urgency the
Government work with the judiciary to resolve the problemswith the operation of
section 88 of the Sentencing Act 1995 as amended by clause 17 as discussed in Chapter 6
the Committee' sreport.
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Submission Number 1, Dr Neil Morgan, Director of Studies, Crime Research Centre of the University of
Western Australia, pp. 18-19.
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CHAPTER 7

REMOTE AND REGIONAL AREASAND SENTENCING | SSUES

7.1

7.2

7.3

7.4

The submissions that the Committee has received from the Ngaanyatjarra
Communities and the Shire of Ngaanyatjarraku; and the Western Australian State
Council of ATSIC and the Aboriginal Legal Service of Western Australia (Inc) have
raised a number of issues that face remote Aboriginal Communities. These
submissions have served to highlight the wider issue of problems with the application
of sentencing processes in remote areas of the State. Although the Bills do not
directly raise thisissue, the Committee is of the view that it is of such significance that
it should be briefly addressed.

During the Committee's inquiry it became apparent to the Committee that difficulties
arise in relation to the implementation of legidation that is primarily targeted at city or
metropolitan dwellers, in remote and regiona areas of Western Australia. In
particular, such legislation can disproportionately disadvantage people living in
remote and regional areas. There are two salient examples that the Committee wishes
to note that demonstrate this problem.

First, the Committee has made observations in Chapter 6 about the increased
imprisonment rates for Aboriginal people as a result of fine default and the potential
for this problem to be exacerbated by the abolition of sentence of six months or less.
The Ngaanyatjarra Communities and the Shire of Ngaanyatjarraku aso provided to
the Committee the following example that emphasised the problems of the application
of the Fines, Penalties and Infringement Notices Enforcement Act 1994 in their
Communities:

It is a question of the other issues, such as when people are put on a
charge for driving a vehicle when they have lost their licence through
having left the number plates on a vehicle that is 300 kilometres away
in a sandhill somewhere and they have forgotten about it, or it has
burnt and they got a lift back and they are not quite sure where they
were. Asa result they did not return the number plates, so they were
in breach, and got fined. The fines then escalated, they lost their
licence and then suddenly they find that they are facing
imprisonment.”*®

Secondly, there is the effect of regulation 4E of the Road Traffic (Drivers Licences)
Regulations 1975 which is enacted pursuant to section 42 of the Road Traffic Act
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Transcript of evidence, Mr Charles Staples, Representative of the Ngaanyatjarra Communities and the
Shire of Ngaanyatjarraku, March 12 2003, pp. 6-7.
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7.5

7.6

1974. This section relates to the licensing of drivers. Regulation 4E requires an
applicant for a licence to record at least 25 hours of driving in a logbook in an
approved form where that driving is supervised by a driving instructor or a person
who has held the same class of licence for at least four years. This may be difficult to
implement in remote areas.

The Committee is of the view that where legidation operates to adversely impact on
remote and regional communities the unintended consequence is that it becomes
ineffective and the law is brought into disrepute. A possible solution to this problem
isfor separate legislation to be drafted to meet the needs of remote and regional aress.

Given the terms of reference of thisinquiry, it is not appropriate for the Committee to
explore these issues. However, the Committee believes that the Government should
urgently address this matter.

RECOMMENDATION

Recommendation 21: The Committee drawstheattention of the House to the matters
raised in Chapter 7 of the Committee sreport and recommends that:

(@

(b)
(©)

asamatter of urgency the Government consider establishing an inquiry into
sentencing, law enforcement and penaltiesin remote and regional areas of
Western Australiawith theintention of reducing the rate of imprisonment;
ajudicial officer at the level of a magistrate conduct theinquiry; and
thejudicial officer be provided with assistance by therelevant agencies,
authorities and gover nment departmentsincluding the Department of Justice,
the Department of Transport and the Western Australian Police Service.

Recommendation 22: The Committee recommendsthat the Sentence Administration
Bill 2002 be passed subject to recommendations 1 through to 7.

Recommendation 23: The Committee recommendsthat the Sentencing L egidation
Amendment and Repeal Bill 2002 be passed subject to recommendations 9 through to
14 and 16 through to 19.

There was dissent from recommendation 23.

Hon Jon Ford MLC
Chairman
Date: May 23 2003
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Mr Clarrie Robinson Chairman, Parnpgjinya Aboriginal Association | January 10 2003

Mr Brian Sampson Chairman, Jigalong Community January 10 2003

Mr Patrick Green Chairman, Bunuba Incorporated January 10 2003

Mr Bill Lawrie Manager, Native Unit, Ngaanyatjarra Land January 10 2003
Council

Mr Brian Wyaitt Director, Goldfields Land and Sea Council January 10 2003

Mr David Ritter Executive Director, Yamatji Land and Sea January 10 2003
Council

Mr Darryl Pearce Chief Executive Officer, South West January 10 2003
Aboriginal Land and Sea Council

Mr Wayne Bergmann Chief Executive Officer, Kimberley Land and | January 10 2003
Sea Council

Hon Terence Walsh QC | Chairman, Parole Board, Western Australia January 10 2003

Mr David Kaeding Registrar, Roya Association of Justices of January 10 2003
Western Australia (Inc)

Mr lan Viner AO QC President, Western Australian Bar Association | January 10 2003
(Inc)

Mr JD McLean JP Shire President, Shire of Ngaanyatjarraku January 10 2003

Mr George Turnbull Director, Legal Aid Western Australia January 10 2003

Mr Barry Matthews Commissioner of the Western Australian January 10 2003
Police Service

Mr Steven Heath Chief Stipendiary Magistrate January 10 2003

Mr Dennis Eggington Chief Executive Officer, Aboriginal Legal January 10 2003
Service of Western Australia (Inc)

Mr Ben Clarke Secretary, International Commission of Jurists | January 10 2003
(Western Australian Branch)

Sr MauraKelleher RSM | President, Western Australian Council of January 10 2003
Religious Institutes

Mr Peter Stewart Director, Christian Centre for Social Action January 10 2003

Mr Tony Aristel President, Society of Labor Lawyers (Western | January 10 2003
Australia) Inc

Mr Brian Steels Secretary, Prison Reform Group of Western January 10 2003
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Legislation Committee REPORT

NAME ORGANISATION DATE
Australia
Mr T JMclntyre Stipendiary Magistrate January 10 2003
Mr Con Zempilas Former Chief Stipendiary Magistrate January 10 2003
Mrs Elizabeth Heenan President, The Law Saociety of Western January 10 2003
Australia
Hon Chief Justice David | Supreme Court of Western Australia January 10 2003
Malcolm AC
His Honour Judge Kevin | Chief Judge, District Court of Western January 10 2003
Hammond Australia
Mr Frank Morgan Director, Crime Research Centre, University of | January 10 2003
Western Australia
Mr Simon Stone Acting Director of Public Prosecutions, Office | January 10 2003
of the Director of Public Prosecutions
Mr Hylton Quail President, Criminal Lawyers Association of January 10 2003
Western Australia
Mr Paul Murray 6PR Radio Perth February 11
2003
Mr Howard Sattler 6PR Radio Perth February 11
2003
Mr Liam Bartlett ABC Radio Perth February 11
2003
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APPENDIX 2

WRITTEN SUBMISSIONS RECEIVED

NAME ORGANISATION DATE

Dr Neil Morgan Director of Studies, Crime Research January 20 2003
Centre, The University of Western
Australia

Mr Peter Evans Private Citizen January 27 2003

Hon Terence Walsh Chairman, Parole Board, Western January 30 2003

QC Australia

Mr lan Fletcher Chief Executive Officer, City of January 31 2003
Kalgoorlie-Boulder

Mr Charles Staples Consultant for the Shire of February 1 2003
Ngaanyatjarraku and Warburton
Community Incorporated

Mr Andrew Robson Manager of the Duty Lawyer and Prisons | February 3 2003
Visiting Service and Drug Court Unit,
Lega Aid Western Australia

Mr Barry Matthews Commissioner of Western Australian February 3 2003
Police Service

Ms Elizabeth Heenan | President, The Law Society of Western February 11
Australia 2003

Ms Elizabeth Heenan | President, The Law Society of Western February 28
Australia 2003

Mr Hylton Quail President, Criminal Lawyers Association | March 10 2003
of Western Austraia

Mr Rewi Lyall Senior Policy Officer, ATSIC, State March 18 2003

Representative Office
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APPENDIX 3

WITNESSESWHO APPEARED BEFORE THE COMMITTEE

University of Western Austraiaand asa
representative of the Parole Board of Western
Austraia

Name Organisation Date

Mr Malcolm Penn Principal Legidation and Policy Officer, February 11 2003
Community and Juvenile Justice Division,
Department of Justice

Ms Angela Rabbitt Manager, Parole Release, Department of Justice | February 11 2003

MsJacqueline Tang | General Manager, Community Justice Services, | February 11 2003
Department of Justice

Ms Julie Wager Stipendiary Magistrate, Perth Drug Court March 5 2003

Mr Charles Staples Representing the Shire of Ngaanyatjarraku and March 12 2003
Warburton Community Incorporated

Dr Neil Morgan Director of Studies, Crime Research Centre, The | March 19 2003
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APPENDI X 4
COMPARATIVE TABLE RELATING TO THE SENTENCING LEGISLATION
AMENDMENT AND REPEAL BiLL 2002
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APPENDI X 5
COMPARATIVE TABLE RELATING TO THE SENTENCE ADMINISTRATION
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APPENDIX 6
MAP SHOWING THE L OCATION OF THE NGAANYATJARRA COMMUNITIES
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Ngaanyatjarra Communities

The eleven Ngaanyatjarra communities are scattered widely across 18.5 million
hectares of arid country midway between Kalgoorlie and Alice Springs.

Ngaanyatjarra Communities and Population:

Warburton 550 Jameson (Mantamaru) 100
Tjukurla 110 Cosmo Newberry 85
Wanarn 70 Wingellina (Irrunytju) 160
Warakurna 250 Blackstone (Papulankutja) 170
Tjirrkarli 85 Karilwara (Patjarr) 65
Kiwirrkurra 160

Ngaanyatjarra population:
Total Population:

1805
2205 (inc. 200 European Australian)
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