Executive Summary

1 The purpose of the Higher Education Bill 2003 (Bill) is to implement the National Protocols for Higher Education Approval Processes in Western Australia.  The Long Title of the Bill states that it is an Act “… to provide for recognition of Australian and overseas universities, authorisation of other higher education institutions and accreditation of higher education courses, and for related purposes.”

2 The Uniform Legislation and General Purposes Committee (Committee) has recommended that the Bill be passed subject to certain amendments, and has raised matters for the consideration of the Legislative Council.  In examining this Bill the Committee has also made important comments on:

a) matters relating to uniform legislation including the identification of bills subject to standing order 230A, and the nature of intergovernmental agreements; and

b) the intended and actual operation of clauses 26(2)(d) and (e), not only for the purpose of the Committee’s scrutiny of the Bill but to the extent that such provisions may appear in other legislation introduced into Parliament.  The Committee has taken this opportunity to make some general observations on matters of statutory interpretation and parliamentary privilege to explain its concerns and to assist informed debate in the Legislative Council should similar provisions appear in future legislation.
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Recommendation 1:  The Committee recommends that Clause 3 of the Higher Education Bill 2003 be amended in the following manner –

Page 3, line 2 – To insert after “Commonwealth,” –


“        for a State,      ”
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Recommendation 2:  The Committee recommends that clause 11 of the Higher Education Bill 2003 be amended in the following manner –

Page 8, after line 28  - To insert the following –

“

(3)
A suspension or revocation under subsection (1) is to be given to the education 
institution in writing signed by the Minister and is to state the grounds relied on 
in making the decision.

”
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Recommendation 3:  The Committee recommends that clause 15 of the Higher Education Bill 2003 be amended in the following manner –

Page 10, after line 15 – To insert the following –

“

(3)
A suspension or revocation under subsection (1) is to be given to the non-
university institution in writing signed by the Minister and is to state the grounds 
relied on in making the decision.

”
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Recommendation 4:  The Committee recommends that clause 19 of the Higher Education Bill 2003 be amended in the following manner –

Page 12, after line 22 - To insert the following –

“

(4)
A suspension or revocation under subsection (2) is to be given to the course 
provider in writing signed by the Minister and is to state the grounds relied on in 
making the decision.

”
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Recommendation 5:  The Committee recommends that clause 18 of the Higher Education Bill 2003 be amended in the following manner –

Page 11, after line 31 - To insert the following –

“

(5)    A right of access under subsection (4) may be exercised –


(a)
without notice during ordinary and actual business hours on any day; or


(b)
after giving written notice of not less than 24 hours if access is to occur at


any other time.

(6)    A requirement under subsection (4) –


(a)
is to be in writing identifying the form and content of the information or 

described by reference to a class or type of information that corresponds 

to that in the requirement; and


(b) 
is to state the purpose of the requirement and require the information to 

an extent that is proportionate in scope and purpose to that purpose.

”
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Recommendation 6:  The Committee recommends that in the absence of the responsible Minister providing a satisfactory justification to the Council for the absence of consultation with the Minister for Public Sector Management in clause 21 of the Higher Education Bill 2003, the Committee recommends that clause 21 be amended to include a requirement to consult as may be found in other legislation.  This could be effected in the following manner:

Page 13, after line 17 - To insert -

“   

  (3)
A determination is only to be made after having regard to the 
             recommendation of the Minister for Public Sector Management.

                                       ”
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Recommendation 7:  The Committee recommends that during debate in the Council on the Higher Education Bill 2003 the responsible Minister clarify the operation of clause 26(2)(e) in light of the Committee’s observations at paragraph 7.50 to 7.68 of this report.

Depending on the responsible Minister’s explanation the Committee recommends that the Council consider either:

a)
deleting clause 26(2)(e) in its entirety.  This could be effected in the following 
manner:



Page 15, lines 25 to 28 - To delete the lines

OR

b)
amending clause 26(2)(e) to refer comprehensively to the Parliamentary 

Privileges Act 1891.  This could be effected in the following manner:



Page 15, lines 25 to 28 - To delete the lines and insert instead -



“



(3)
Nothing in this section affects the operation of the 



Parliamentary Privileges Act 1891.


”
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Recommendation 8:  The Committee recommends that during debate in the Council on the Higher Education Bill 2003 the responsible Minister clarify the operation of clause 26(2)(d) in light of the Committee’s observations at paragraphs 7.50 to 7.70 of this report.

In the event that the Council is not satisfied with the Minister’s explanation as to the existence of clause 26(2)(d) then the Committee recommends that the Council consider either:

a)
deleting clause 26(2)(d) in its entirety.  This could be effected in the following 

manner:



Page 15, lines 23 to 24 - To delete the lines

OR

b)
amending clause 26(2) to refer comprehensively to the Parliamentary Privileges

Act 1891.  This could be effected in the following manner:



Page 15, lines 23 to 24 - To delete the lines and insert instead -



“



(3)
Nothing in this section affects the operation of the 



Parliamentary Privileges Act 1891.

”


This is the same amendment referred to in recommendation 7b).
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Recommendation 9:  The Committee recommends that during debate in the Council on the Higher Education Bill 2003 the responsible Minister provide an explanation as to why the State is protected from tortious liability under clause 27.

In this respect the Committee draws the scope of clause 27 to the attention of the Council and in so doing observes that the relevant Queensland legislation, the Higher Education (General Provisions) Bill 2003 (Qld):

a)
does not relieve the Minister of liability for negligence; and

b)
provides that where the statutory protection does operate to protect others then

civil liability attaches to the State instead.
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Recommendation 10:  The Committee recommends that subject to recommendations 1 to 9 the Higher Education Bill 2003 be passed.



