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NOTE TO READER 

Readers of this oral history memoir should bear in mind that it is a verbatim transcript of the 
spoken word and reflects the informal, conversational style that is inherent in such historical 
sources. The Parliament of Western Australia and the Battye Library are not responsible for 
the factual accuracy of the memoir, nor for the views therein; these are for the reader to 
judge. 

Bold type face indicates a difference between transcript and tape as a result of corrections 
made to the transcript only, usually at the request of the person interviewed. 

[ ] are used for insertions, not in the original tape. 

FULL CAPITALS in the text indicate a word or words emphasised by the person 
interviewed. 
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INTRODUCTION 

This is an interview with the Hon. Ian George Medcalf for the Parliamentary History 
Project and the Battye Library Oral History Unit. 

Born in 1918, Mr Medcalf attended Albany Primary and High Schools and completed his 
Matriculation at Scotch College. He studied law at the University of Western Australia 
between 1937-41 and started his articles as a law clerk before enlisting in the AIF in 1942. 
After discharge in 1946, Mr Medcalf completed his articles in 1948 when he was 
employed as a solicitor, becoming a partner in Robinson, Cox and Co. in 1951 until 1975. 
He became a Queen's Counsel in 1977. 

Mr Medcalf joined the Liberal Party in 1960 and held executive positions at branch level 
and was a member of the State Council. In 1968 he was elected a Member of the 
Legislative Council for Metropolitan Province. In June 1975 he became an Honorary 
Minister in the Court Government and in December of the same year was appointed 
Attorney-General and Minister for Federal Affairs, portfolios he held until the defeat of 
the Liberal Government in 1983. From December 1982 he also held the portfolio of 
Minister for Police in the O'Connor Government. Mr Medcalf was Leader of the 
Government in the Legislative Council (1980-83), and Leader of the Opposition in the 
Legislative Council from 1983 to 1984, during which time he also held several shadow 
portfolios. He retired from the Council in 1986. 

Over his long and distinguished career Mr Medcalf held parliamentary positions, 
directorships, and served on and chaired committees of various charitable organisations 
and public bodies, details of which are available in the Biographical Register of Members 
of the Parliament of Western Australia: Volume Two 1930-1990 (David Black and 
Geoffrey Bolton, WA Parliamentary History Project, Perth, 1990, pp.  116-7.) 

During the interview besides outlining his parliamentary career, Mr Medcalf provided a 
detailed picture of his role and work as Attorney-General, and commented on the law and 
reform of the law. 

The interviews were conducted during 1993 and 1994 by Erica Harvey and there are 37 
tapes. 



Outside Parliament House, Sept. 1992 



VERBATIM TRANSCRIPT 

This is an interview with Mr Ian Medcalf on 6th May 1993 at his office in the R&I Tower. 
The interviewer is Erica Harvey. 

EH Right, would you like to start? First of all your name. 

MEDCALF My name is Ian George Medcalf. I live in Nedlands. 

EH And Mr Medcalf, where were you born? 

MEDCALF I was born in Claremont on the 12th July, 1918. 

EH And who was your father? 

MEDCALF My father was Ferdinand George Medcalf. At the time I was born he 
was a returned soldier and he was still in the Army. In fact, I understand that at that stage, 
that he was in charge of the German prisoners of war who were located in Fremantle Prison. 
He'd been sent back, invalided home from France, and was able to serve in a subsidiary 
capacity until about the end of the war. 

EH And your mother, Mr Medcalf? 

MEDCALF My mother's name was Rita Stephens Medcalf. She was born Fry, and 
she came from South Australia. She had been born in South Australia. Her parents had come 
over here in 1894. Her father was a Methodist minister, and he'd served in various parts of 
the State. My father had been born in Sydney and his parents had come here in 1901. 

EH Mr Medcalf, where had your parents' families come from? 

MEDCALF Well, my mother's family had come to South Australia in the very early 
days, both on her mother and her father's side. I think on her mother's side the original 
family member who'd come here was named Stephens (spelt with a ph), and as far as I can 
make out he'd been a blacksmith, or a skilled artisan of that type. They were in great 
demand, of course, in the early days in Australia, and they'd settled either in Burra near the 
copper mine, or in a place called Strathalbyn not very far from Adelaide. Indeed there are 
still traces of the old blacksmith shop in Strathalbyn, and we went there a few years ago and 
saw it. On my mother's father's side, the first one was a preceptor, which is a kind of 
teacher, and he'd come out apparently to start a school in one of the country towns in South 
Australia. 

On my father's side, the first Medcalf had come out in about 1839 to Sydney. He was also a 
skilled tradesman. I think he was a cabinet maker, and on my father's mother's side, they had 
started from England and come to New Zealand, then from New Zealand moved to 
Queensland and so on. That's really the origin of the family. They ALL originally came from 
England. 

EH And Mr Medcalf, what was your father's occupation? 
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MEDCALF My father was a licensed surveyor. He had qualified in about 1913 just 
before the war, and he had been articled to his uncle, G M Nunn, who was a well-known 
surveyor here at the turn of the century. 

EH And your mother, had she worked before she married, do you know? 

MEDCALF Yes, my mother went to Methodist Ladies' College in Claremont, and 
after she left she became a teacher there. I think she attended the university as it then was - in 
fact I know she did (it was in Irwin Street) because she's often spoken about it. She continued 
teaching throughout the war. She was engaged to my father when he went away and they were 
married when he returned in April 1917. 

EH Did she continue to teach at all during your younger life? 

MEDCALF No, no, she didn't teach after he came back and they were married. In 
those days, of course, most women who were married usually didn't work any more. She 
didn't need to work because he had an occupation, and she spent her time looking after the 
house and bringing up the family and getting involved with helping other people. 

EH And brothers and sisters? 

MEDCALF I had two sisters: my sister, Joy, who is about eighteen months younger 
than me (she was born in Albany) and my sister, Margaret, who was eight years younger than 
me, and she was born in Albany. 

EH Now, you said you were born in Claremont. Did you go down to live in 
Albany as a very young child? 

MEDCALF Yes, we left Claremont before I have any recollection of it. I think it 
must have been 1919 when they settled in Albany, evidently because there was work for 
surveyors down there. My father was a private land surveyor. He was not employed by the 
government but, of course, like all private surveyors, he did contract work for the government 
as well as doing private work. They purchased a house in Serpentine Road just near the 
Albany State School, and he was very busy working all round the district. In those days, of 
course, they didn't have motor cars. They used what's called a buckboard which is a kind of 
large wagon pulled by four or six horses. I can't tell you where the horses were kept, it 
certainly wasn't in the backyard [laughs] but he used to drive all around the country in this, 
on what would now be described as deplorable roads. It took them a long time to get 
anywhere. 

I'm told that I was taken out with my mother on some of these camps that they had in the 
bush. There's a story that on one occasion they were camped at Kirup, which is right up in 
the south west in rather bushy country, and I was apparently in a cot, and a large tiger snake 
came along and apparently crawled up into the cot. One of the survey hands to whom I shall 
forever be grateful, although he is unknown, killed the snake. 
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EH I'm sure there's a lot of bush stories like this, isn't there? 

MEDCALF Well, I'm told that story by my mother. But after a few years my father 
acquired a T-Model Ford which he couldn't use for his ordinary surveying because they had a 
lot of gear. They'd have theodolites, axes, shovels and picks; all the work of clearing lines 
was done by hand, and they'd always have four or five survey hands who were strong young 
men mostly. But at any rate they were pretty tough constitutionally and they'd go out to clear 
the bush so that my father could see a straight line through the theodolite to settle the 
boundary of one of the farms or places he was surveying. They did a lot of farming work, 
and did a lot for the government, and he was just about as tough as his men. 

He used to stride through the bush, wearing leggings - all surveyors wore leggings in those 
days because of the snakes - and he never took any notice of snakes or bushes or anything. 
He would just stride straight through, kick anything out of the way that was in his way, 
bushes and everything else. [laughter] I don't know that he ever kicked any snakes out of the 
way. He was not a big man, but naturally well-knit and physically quite strong. 

They were kept very busy in those early days on land settlement schemes for the State 
Government. There was a tremendous surge of land settlement in the early '20s and even 
later, in the late '20s, and he spent a lot of time not only in the immediate Albany district, but 
really all over the State, including the wheat belt. 

EH Did you go with him very often? 

MEDCALF No, I really didn't go out very often, but there were just these odd 
occasions. Later on when I got a bit older he took me out, when I was on school holidays and 
that sort of thing. He was a martinet. Although a very kind man, he didn't believe in treating 
people too softly, otherwise they might get the wrong idea of what life held for them. I can 
remember on one occasion when we were out in the wheat-belt somewhere and he had started 
work with one or two survey hands, and I was supposed to do something or other - I think 
hold a crowbar or something - but I was busy cleaning my teeth behind the truck and I got a 
rousing call from him. 

EH And Mr Medcalf, your mother, what was she like? 

MEDCALF Well, my mother was a very kind woman and she had a tremendous 
number of friends. She worked for all sorts of charities and public things. Her father, of 
course, being a Methodist minister, frequently visited Albany. He had been stationed there, I 
think, for a while, but later he joined the British and Foreign Bible Society as its secretary. 
Certainly in these years when they were at Albany, he would come down quite often as the 
secretary of the Bible Society. There were various functions held to raise money. My mother 
always seemed to be involved in that, and she had a wide circle of friends from all walks of 
life. So she was kept very busy. 

EH Now, growing up in Albany, what was Albany like then as a town to 
grow up in? 
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MIEDCALF Well, Albany, although some people say that it never changes, has 
changed very dramatically. In those days it was a very small town. It had, of course, seen 
greater days. It was a town whose prospects seemed to wax and wane, and I suppose it was 
on the downgrade for many years, until perhaps the '20s when it was beginning to make slow 
progress again. There was a Chinese market gardener there in those days and quite a few 
Aborigines. The Aborigines we used to see a lot of. Indeed, at a later time when we moved to 
another house, 'Camfield' further up in Serpentine Road, I can remember as a child, frequent 
visits from Aborigines who would call at the house asking for things. I'm sure they were 
never turned away, but as far as I can recollect they were mainly after clothes. 

There was no pilfering that I'm aware of. The house usually had the key left in the front 
door. Nobody worried about the sort of things that people worry about now, breaking in, and 
securing things. It was a pretty friendly town on the whole. One hears people say that it was a 
stratified town, that people lived in different groups. That might have been true to a certain 
extent but it didn't really affect the whole of the town. 

I can remember some early experiences there. I wandered away from home on one occasion. I 
can't remember..., actually when I say I can remember, I can't remember this, I'm told this. 
I wandered away from home and I was away for several hours and they became very alarmed 
and were searching everywhere for me; they finally found me outside a lolly shop. When they 
asked me what I'd been doing, my grandmother told me that I said, "Not the black man but 
the green man." That has been interpreted to mean that it wasn't a well-known Aboriginal 
down there called Jack Kit, who'd given me a lolly, but the Chinese market gardener. 

EH I think your answer connects with the question I was going to ask you 
next: your explorations of the town and the district. Was Albany at that stage still centred on 
the waterfront and the railway? 

MEDCALF Yes. The main street was Stirling Terrace where all the big shops were, 
such as Drew Robinsons and Barnetts and the major hotels: the Freemasons Hotel which was, 
you might say, the elite hotel of the town (that has been a vacant block for some time), the 
White Star Hotel, the Royal George Hotel, the London Hotel. They were all situated in 
Stirling Terrace, and this was the main hub of activity. The post office was there and was 
used in those days; the customs house just below the post office, all in the same building. The 
railway station, of course, was a centre of activity because trains arrived and left every day, 
and this was the main way of getting to Perth. So that certainly the town was mainly situated 
there, although York Street had, of course, a lot of shops and a couple of hotels in it. 

But when you came to the top end of York Street, up near the Anthony Hordern memorial, 
there was virtually nothing, just a lot of vacant land, a blacksmith's shop and the Weld Hotel 
and alongside, the Albany Infants' School just further along Perth Road, so that really the hub 
of the town was down at the bottom and this, in my time, gradually changed. I could see this 
changing with the passing of the years but not in those early days. 

EH And were you free to roam around? Were you allowed down into the 
town, as a youngish child? 
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MEDCALF Yes, well children in those days could more or less go wherever they 
wanted to go. There were very few cars and you could roam about. I never heard of any 
children coming to any harm from other people, although it is a fact that one or two very 
young children might have got too far away from home and got lost in the bush. Indeed that 
did happen on one or two occasions, because I can remember hearing of small children who'd 
been lost and at least one of them, I remember, died in the bush. 

EH Yes, people have spoken of this as being a fear of parents, of children 
being lost. 

MEDCALF Well, I think that applies anywhere, but certainly around Albany there 
were many attractive things for children to do, and there were two hills. Of course Albany is 
situated on Mount Clarence and Mount Melville, and there are all sorts of fascinating things, 
rocks and gullies and views of the harbour, and rocks to slide on and that sort of thing, so 
children could easily become lost. 

I can remember once walking with a couple of young friends, I suppose we were about six or 
eight, right up into Mount Melville, towards the top of Mount Melville, and suddenly a fear 
coming over me that I really didn't know where I was and feeling that I was lost. However, I 
was with two other children who were friends of mine, and by continuing to walk we 
eventually came to another track and we could see the harbour from there. So we knew then 
where we were. 

EH Family holidays and trips to Perth, did these play a part in your early 
life? 

MEDCALF Well yes, we used to go to Perth quite often because we'd go up to visit 
my grandparents who lived in Bible House in St Georges Terrace, just near where the MLC 
building is, and we would travel by train. It was always a very pleasant time from my point 
of view. I can remember with great pleasure, I can remember hearing, also with great 
pleasure, as we'd come into a station, hearing the bells from the refreshment rooms ringing. 
The noise cheered me up no end and I had a vision of beautiful pies and scones and things. 

EH Was it an overnight trip from Albany on the train? 

MEDCALF Yes, it was certainly an overnight trip, and people tell me it was pretty 
rough, although in those years, as a child, that didn't trouble me. I probably slept in the end 
of one of the beds with my father or mother. 

EH And Mr Medcalf, family celebrations, did they play a part - birthdays, 
that sort of thing? 

MEDCALF Well yes, after a few years there, about 1925 or 1926, my parents 
moved to 'Camfield' which was further up the road and which was a big house. They were 
able to invite all their relatives to come down for Christmas. I remember this with great 
pleasure as a child: grandparents and uncles and people appearing from all over the place and 
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spending Christmas with us. There were quite a lot of other occasions when we had friends 
and relatives to stay. We had a lot of celebrations and it was always a great thrill for all the 
children. 

EH Could I ask you to describe the house? 

INIEDCALF Yes, the house had originally been built by Anne Camfield who was the 
wife of Henry Camfield, a very early Government Resident in Albany, around about the 
1850s. The title deed of the house dates from 1858. Henry and Anne Camfield lived next door 
in a house - the property had been called 'Annesfield'. We call it 'AnnESfield' but it was 
called 'Annesfield' after Anne Camfield. She was a very staunch member of the Anglican 
Church and her mission was to Christianise the Aborigines. Well, this was one of the tasks 
she set herself. So she managed to get this large house built next door which was built as a 
mission for Aboriginal children, and that house was later named 'Camfield'. 

But this was an extremely well-constructed house with beautiful brick work and as I say, very 
large. It was run for many years as an Aboriginal mission. Unfortunately for the Aboriginal 
children who came there, a lot of them eventually got influenza and many of them died. Most 
of them died I think, in the course of time, because they couldn't stand the germs which they 
caught from the white population who were relatively immune to the serious consequences 
which affected the Aborigines. 

Later the house was acquired by the Christian Brothers of Mount Lyle in Sydney, and they 
ran it as a school for, I think, mainly white children. I don't know that Aborigines were 
excluded, but Aborigines generally hadn't reached the standard of schooling. But certainly a 
lot of the white children of the time were educated there by the Christian Brothers. 

Then later the house passed into private ownership and two or three different lots of owners 
had it, until it was largely restored by a man named Forte. I'm not sure whether Forte was 
the owner or Hyem.... Hyem was the owner. Hyem was a land agent from Perth who 
restored the Priory at Albany on the slopes of Mount Clarence above Middleton Beach Road, 
and he also restored 'Camfield'. You can tell this because there are some similar features in 
the restoration, the bay windows and so on. Anyway it passed into the hands of Forte and he 
sold it to my parents. It had a very interesting history. Later on my parents extended it a bit 
and made it a little more habitable than it had been. 

EH Thank you. Mr Medcalf, did religion play a part in your family's life? It 
obviously did in your grandparents' life, did it continue into your own family? 

MIEDCALF Well, my grandfather who was a Methodist minister was very broad-
minded, and when he had been stationed in Claremont at one stage, he'd been on the Council 
of the Methodist Ladies' College. He used to allow such revolutionary things as dances in the 
school! The Methodists are very strict and I am told that he got into a bit of trouble having 
authorised a dance at MLC. The point of my saying that is to indicate that he was very broad-
minded, and he was very much beloved by many people in the community. He also 
fraternised with people from other religions. He was a great friend of Archbishop Riley who 
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was the Anglican Archbishop, and he had been a padre in the AIF in World War I. Indeed, 
he'd been a colonel in the padre corps. 

So although I was brought up as a Methodist, it wasn't in the sort of strict old fundamentalist 
sense. It was a fairly broad attitude which my mother also had. Eventually she got a bit fed-
up with some of the narrow attitudes that you sometimes used to strike in certain quarters of 
the Methodist Church. Also there was one particular lay preacher there who used to annoy her 
because whenever she'd go along to Church he'd thunder at her and the others present, that 
they were all going to burn in Hell. He wouldn't even say "Hell", he'd say, "You'll burn in 
'ell!" and she got a bit sick of this. She eventually joined the Anglican Church. 

But I didn't ever do that. I remained with the Methodist Church and later on when my parents 
were away, I was staying with some elderly ladies in Albany who were strict Anglicans, and 
they were very religious; they insisted I should attend the Methodist church three times a day 
on Sunday. 

END OF TAPE ONE SIDE A 
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MEDCALF I had to attend Christian Endeavour, then Church on Sunday morning, 
and then Sunday School in the afternoon. I therefore got a pretty good dose of religion. I can 
remember when my mother came back after I'd been staying for a year or two with these 
elderly ladies and I went back to living with my family, I can remember taking a dim view of 
something she was doing at one stage. I think she must have been smoking a cigarette or 
something, and I can remember telling her in no uncertain terms that it was a very evil thing 
to do. She said, "Right, you've had enough of that religion for a while. You won't be going 
to Church or Sunday School for another year." So I didn't really ever resume, and that, I 
suppose you might say, was not altogether a good thing, but I never went back to Church or 
Sunday School at the Methodist Church again. 

EH Now, your education there in Albany, where did you start primary 
school, or did you have a pre.... was there any sort of kindergarten or did you just start 
school? 

MEDCALF No. As far as I know there were no kindergartens down there, but I 
went to the Albany Infants' School, as it was then called, which was in Perth Road, now 
called Albany Highway. That was at the age of six, in the year that I turned six, which must 
have been 1924. I remember learning all the elementary things that you learn. I can still 
remember the first reader, one of them, and some of the first sentences that we had to learn 
there about Bess having a rabbit in a hut and that sort of thing. I remember also that it was 
1924 because there was the opening of the Albany Woollen Mills in that year, and my parents 
must have decided to attend the opening because I was asked to get permission from the 
teacher to attend the opening of the mill. I can't remember much about the opening except I 
do remember going to something there. When my mother asked me if I had permission to go, 
after we had been there, I said, "Yes, I was given permission to attend the opening and every 
other opening." It was obviously a fabrication but I must have had permission because I didn't 
get into any trouble. [laughter] 

EH This isn't a loaded question, did you have happy memories of your early 
schooling? 

MEDCALF Yes, I have very happy memories of the Albany Infants' School. I had a 
lot of friends there, and we all played together. There was the usual noisy playtime that you 
get at all these schools, or where children rush around. We had a HUGE playground, huge 
play yard, a jolly sight bigger than the school buildings, and it was covered in Guildford grass 
so we couldn't hurt ourselves, and we had a marvellous time. I can remember that very well. 

Then from there I would have normally graduated to what was then called the Albany State 
School, which was near our house, but I didn't because we went to the Porongorups and we 
stayed at 'Karri Bank', which was a guesthouse, over the school holidays. I had some friends 
there. We had a wonderful time but unfortunately I developed an abscess on the ear and I was 
taken down to the hospital in Albany, and I spent about a fortnight in the hospital. Then they 
decided that they would move up to Kalamunda. I'm not quite sure why this decision was 
made except that my father was away on surveys more and more these days, and he was very 
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busy, really doing an awful lot of work and building up a reputation. So I think my mother 
decided probably that it would be a good thing to get away from the cold and so on. 

So we went up to Kalamunda and stayed at a little cottage up there where my uncle was 
building a house and we stayed in the house as soon as it became habitable. We stayed in a 
little cottage nearby owned by my father's father, and I went to school at Kalamunda for a 
year. I was up there in what would have been the third standard at the Albany State School. 
Then at the end of that time we returned to Albany and I went into fourth standard there. The 
teacher was a Miss Freda King, and she had a rather authoritative air about her, but she 
needed it because some of the pupils were very backward. 

For instance, just behind me there was a boy called Findlay. I don't know what his Christian 
name was but his nickname was 'Jarrah', and Jarrah Findlay used to spend all his time 
catching flies and drowning them in the inkwell. The teacher couldn't do much about Jarrah. 
He was a HUGE boy, and finally she got fed-up with him and called him out to the front, 
much to the entertainment of the rest of the class. I can remember him standing in front of 
her, towering over her, and she got a cane out of the cupboard and said, "Hold out your 
hand." He held out his hand all right, took the cane away from her, smashed it over his knee, 
and said, "I'm fourteen today. I'm leaving school," and cleared out. We never saw him again, 
probably much to the relief of Miss King. 

EH I would think so. [laughs] 

MIEDCALF Anyway I continued at the Albany State School in fifth and sixth 
standard under Miss Broomhall. I went for the scholarship exam. This is the period when my 
parents had gone up to a farm at Karlgarin, and I was supposed to study for the scholarship 
exam, but I really didn't take it seriously. I don't know that I understood the seriousness of it 
or the importance of it. We were supposed to attend school early every morning at about a 
quarter past eight, but I never arrived until about a quarter to nine. One of the reasons was 
probably that breakfast was at a set hour in the place I was staying. But I remember hearing 
from my father that he'd had a letter from the headmaster telling him that I wasn't taking my 
studies seriously. My father didn't seem to worry too much. I suppose he had a lot more on 
his mind at that stage. We were getting into the Depression years. Whether I sat for the 
scholarship exam or not I don't know, but I certainly didn't get a scholarship. But I was able 
to enter the Albany High School which I did in 1931. 

EH We'll go back and talk about your secondary schooling in a minute, Mr 
Medcalf. I wanted to just go back to your father, and note that he received the Distinguished 
Service Order for his service in 1916, and ask you.... Also he wrote of his wartime 
experiences under the title of The Adventures of Sydney Blobbs in World War I.' What I 
wanted to ask you to discuss was the sorts of effects that World War I had had, or were you 
aware of the war and growing up in the 1920s? 

'Manuscript held in the Battye Library, reference number Q823A(W)IMED. 
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MEDCALF Yes, I was very well aware of the war. The town really was dominated 
emotionally, one might say, by the returned soldiers. There were so many of them, and they 
were very stern in the sense that they were keenly aware of their comrades who had not 
returned from the war. I remember particularly the ANZAC Days when they would all march 
up York Street and lay a wreath at the monument near St John's Church, and as 
schoolchildren, we would all be taken into the Town Hall where the ANZAC Day service 
would take place. 

My father marched - I remember him marching once or twice - although he was not a 
demonstrative man in the sense that he never believed in parading himself or boasting or 
anything which might have given the impression that he was a hero. That was the last thing 
that he would have wanted to.... the last idea he wanted to cultivate. In a sense he was like 
quite a lot of them; a lot of them were rather strong, silent men, but they did have an effect 
on the place. We were ALL very conscious of the importance of what they and their 
colleagues had done in World War I, and the service they'd rendered. We were brought up in 
that atmosphere - there was no question of it. We were all very loyal, as they were, and we 
were brought up in the atmosphere of the British Empire, and that was the atmosphere they'd 
been brought up in, and it was still very present in the '20s in Albany. 

One of the leading figures in all these parades was the Reverend A E White, who was 
generally known as 'Padre White'. He'd been a padre in the AIF, and he had started the dawn 
service in Albany. It was the first time it was ever started in Australia. He started it and it 
was copied all over Australia - the first dawn service in the early '20s, when they went up to 
the top of Mount Clarence and overlooked the place, King Georges Sound, where all the ships 
had assembled for the convoys going to the Middle East. He was always prominent in the 
ANZAC Day services and he used to talk from the platform in the Town Hall. I can 
remember all the children shuddering when he told these stories of what happened in the 
trenches in a very realistic manner. 

EH Did your father speak of his war experiences himself? 

MEDCALF No, my father never really spoke of his war experiences at all. He 
obviously wanted to put it behind him. My mother told me in later years that when he first 
came back he used to have nightmares and she'd find him waking up in the night, thinking he 
was out on a burial party or something like that, and it was a very trying time. He got over 
all that very soon. It didn't linger on with him, but he never spoke about his wartime 
experiences. Later in life, only when I'd been serving myself in the Second War, he did tell 
me one or two things, but it was only then..., he was really exchanging stories with me. I can 
remember saying to him once that I'd never felt so secure as when we were in New Guinea in 
a forward position, I never slept so soundly in my life. We were surrounded by our own 
people who were on duty with guns and things, [laughs] and he said well he had the same 
experiences. His soundest sleeps were when he was in the trenches in France and the place 
was well-manned and patrolled, and he knew that they were in no danger. 

He also told me a few things about Gallipoli which I had no idea of. How when they had 
landed, he was in one of the first boats to land (he was in the 11th Battalion) and they must 
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have been in the very early boats because he said the Turks were not aware that they were 
there. They managed to get ashore and scramble up into the sandhills before the main firing 
broke out. The people that got most of the casualties were the next lot coming along, because 
they were being fired on in the boats and as they got out of the boats and ran across the 
beach; and he said that he was very fortunate. He told me that. 

He also said that within a fortnight of landing at Gallipoli - he was a private when he landed - 
and within a fortnight he had been commissioned in the field and had become a lieutenant. 

EH Thank you. I should ask you, were you surprised that he had written 
about his experiences? 

MEDCALF No, I wasn't at all surprised because although he had said nothing, my 
mother had told me about his decoration which was for bravery. To receive a Distinguished 
Service Order with the rank of captain is very unusual, and service people will tell you that 
this is awarded for bravery in the field, or in most unusual circumstances. DSOs are normally 
awarded to senior officers, more senior than captain or major, officers who are, in fact, in 
charge of a campaign or in charge of a unit during a campaign were awarded the DSO. It was 
more or less a campaign thing in relation to the whole of that unit. But to receive an 
individual DSO was regarded as a substitute for a VC. I was aware of all this, but not from 
anything he ever said. 

ER Yes, yes. I'd like to ask you now, as you were going into secondary 
school, what sort of interests you had? Did you read very much? 

MEDCALF Yes, I had read an awful lot since I was quite young. I remember at 
about the age of seven or eight being told by my uncle that I should read and it would be a 
good thing to read, and he directed me to read, of all things, one or two of the plays of 
Shakespeare. This sounds rather pompous when I say this, but it is quite true, and I did in 
fact read a bit of Shakespeare in those early days. [laughs] I don't know that I would have 
done justice to understanding properly what Shakespeare was getting at. But I also read quite 
voraciously a lot of other things that came to my hand, mainly books for boys, adventure 
stories and so on; stories about Indians and all that sort of thing. Then as I grew older, I took 
a keen interest in the books which we were directed to read at school. Some of the books 
which we were to read I found were absolutely entrancing: books by Robert Louis Stevenson 
and other well-known writers. 

So I did read quite a lot. Indeed, I suspect that my father thought I was reading a bit too 
much. He himself had been a very good student at school, and he'd done very well, but he'd 
also played a lot of sport, and I think he suspected at one stage that I should be playing a bit 
more sport and doing a little less reading. I can remember once or twice, or on one particular 
occasion, when I was reading a book and he came into the room and said, "Why aren't you 
down there kicking a football with the boys?' So I put the book down [laughs] and went off to 
kick a football with the boys. He didn't stop me but he tried to get a balance which was quite 
right; he didn't want me to turn into a bookworm. 
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On the other hand I did read an awful lot and I went on reading whenever I got the 
opportunity. In fact I used to read at night. Whenever they went out and I was supposed to be 
asleep in bed, I would often turn the light on and read in bed. 

EH And did you have access to plenty of books? Were there books in the 
house or libraries? 

MIEDCALF Yes, we had a lot of books in the house, all sorts of books and I read 
some of those. But I was also given books. There was never any shortage of books to read. 

EH Perhaps if we go on to sport now, the sort of sport that was played there 
in Albany amongst the children? 

MIEDCALF Well, from quite a young age I had friends who were very interested in 
cricket, and there was a cricket pitch in the paddock down below our house. It had been there 
for a long, long time, and these friends, the Parry Boys, who lived two doors away, built a 
cricket pitch at their place, with little nets around the pitch. So we used to play cricket an 
awful lot. We'd practise and practise and we were always playing cricket. It was our favourite 
sport. We had teams. We played with local teams around the place in all sorts of what we 
called scratch matches. 

I can remember being injured a couple of times playing cricket. Once when we were playing 
on this pitch down below the house, I was the wicket-keeper and a ball came up and hit me 
just above the eye and I had to be taken down to have stitches put in it. Another time I was 
attempting to hit a ball, and it glanced off the bat and went into another eye, and I had a black 
eye for several weeks. 

But we were very fond of cricket, we followed all the cricketers, the Test Matches, and they 
were our heroes; collected the cards from cigarette packets that had pictures of cricketers in 
them. That was the main sport that we played, but as we got a little older, I played all sports 
really. 

I was never as keen on football as I was on cricket. I wasn't so good at it, I suppose. 
Through all the practice we had we became reasonably cricketers, all of us, and we liked the 
game, and followed it very closely. As I grew up, of course, I played other sports as well: 
tennis and later on when I got a bit older, a bit of golf. 

EH Mr Medcalf, you spoke of people describing Albany as perhaps a 
divided town in some ways. Were there any distinctions in the sporting teams between areas 
of the town, perhaps working-class areas of the town and more professional areas of the 
town? 

MEDCALF No, there were absolutely no distinctions at all as far as sporting teams 
were concerned. My father played cricket for North Albany in the '20s, and one of the best 
players in the team was Jack Kit, who I mentioned earlier, an Aborigine. He was also very 
popular. There were also some Aborigines playing in some of the football teams in the town. 
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Naughton (Albany), Pell Williams 
(Northam, 'later service AIF Middle East), 

January, 1932 was recently Noel Ferguson (Albany), 'Doc" Humphrey Doug Pope (Katanning, later medical E 
presented to the State Archives (Mundaring), Denis Robinson (Albany, in practitioner of Albany). 
who have asked for identification later life Mayor of Albany), Harry Pope This was the generation which was 

of the layers (Katanning, later medical practitioner of caught by World War II. 
Perth), Ernest Lee Steere (Perth, later Sir Virtually every one of the players would 

All except one in the front row - the Ernest, Lord Mayor of Perth), Terence have served in one or other of the armed 
person second from the left holding a Robinson (visitor, originally of Albany), services of Australia or Britain. 

5 cricket bat in his right hand - have been Les Lloyd Williams (visitor, originally of At least three were killed in action, some E 
identified. The unidentified person is Albany, later regular officer RAN), John' wounded or decorated. 
thought possibly to be the late Frank White (Albany, later regular officer Who won the cricket match? 
"Dinty" Cooper, better known in recent Australian Army), Roderick Lee Steere The result is lost in the mists of time but 
times as the Hermit of Wychinicup. (Perth, later killed in action Royal Navy), as the local team had some very good 

Can any readers recognise this player? (Those in the front row): Phil Parry players and the visitors had to scout around 
From left to right the players are: (Albany, later regular officer RAAF), for whoever happened to be in the town at 
(Those standing or sitting on the fence): unidentified local player, John Cooper the time, it is thought that the locals were 

Mr George Parry of Albany (Match (Albany, later joined RAF, killed in mid-air probably victorious. 
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There was no distinction at all. People were all on an absolutely equal footing. Indeed, the 
best footballers, I found usually were Aborigines. They seem to have a marvellous co-
ordination. They were very good at taking high marks. They seemed to be natural sportsmen - 
not the slightest distinction ever in any of the teams that I'm aware of. I don't suppose they 
played all sports. They wouldn't have, because things like tennis and golf you'd need to be a 
member of a tennis club or a golf club or something, and that would entail a bit of expense 
and so on. But the main sports in the town were cricket and football. 

EH I wanted to ask you if you have an early political memory, a memory of 
a political event that stands out in your mind, or perhaps the first political event that you 
remember? 

MEDCALF I don't know that there was anything very significant, except that I knew 
my father voted Country Party. I knew that. He voted Country Party because he lived in the 
country and at one stage, just before the Depression, he had taken up a farm. Indeed, he had 
to go there during the Depression because there was no work for surveyors, and they had a 
pretty miserable existence there during the Depression when wheat was one [shilling] and 
six[pence] a bushel. That is fifteen cents. 

But I also remember the secession campaign in 1934 because my father was an ardent 
secessionist. He reckoned that Western Australia was getting a raw deal from the Eastern 
States, as indeed did the majority of people in Western Australia, because the secession 
campaign ended up with a majority wanting to secede from the Commonwealth, and he was in 
that majority. I can remember this because I didn't share that view, being young and perhaps 
fairly idealistic. I took the view that the Commonwealth had been forged with great difficulty 
and that it was worth preserving, that we shouldn't break up into separate parts. I didn't know 
anything about the business side of it, the fact that probably WA was getting a raw deal in a 
financial sense from the Eastern States. I knew nothing about that. But I remember arguing 
with him about this. It wasn't an unpleasant argument, it was just a friendly argument, but I 
certainly took the view that he was wrong and I was right. In later years, on thinking back, I 
probably would have done the same as he did in 1934 had I been an adult, and possibly voted 
the same way because it was in the sense of trying to bring the people in the Eastern States, 
some of whom were exploiting WA, trying to bring them to heel. 

EH Yes. That really leads on to a discussion that I would like to have with 
you on the Depression. First perhaps I'd like to ask you, just any observations or memories 
that you have of those Depression years? 

MIEDCALF I remember the Depression very well indeed. In fact, it is indelibly 
imprinted on my memory. For many years, long after the Depression when I was married and 
had children of my own, I used to talk to them, I used to tell them about the Depression until 
they got absolutely sick of hearing about it and told me they didn't want to hear any more 
about it. So I ceased talking about it. 

But at the time it was very difficult. You see, there was no work for surveyors, that is private 
surveyors, and all government servants had their pay docked; those who were on the 
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government payroll had their pay reduced. People in private enterprise who depended on 
private work found that they had nothing to do. So my father and my mother and my two 
sisters went up to the farm which he had taken up as a kind of a hobby, out in the wheat belt. 
[The farm had also been taken up] with a view to assisting his brother, who didn't have any 
other occupation, and my father wanted him to become a farmer. He indeed was up there. So 
they went up there to Karigarin and I was left staying with these two elderly ladies, the 
Misses Lloyd, one of whom was a teacher at the State school, and the other one was an 
elderly lady who just looked after the house. 

I realised that we didn't have any money, and my board there was paid from the rent of the 
Albany place which was let while they were away, and that paid my board. There was no 
money to spare at all. I was well aware of this, and I can remember myself practising all sorts 
of economies. I remember putting cardboard in my shoes where they had a hole in them, and 
this sort of thing, because I didn't have any money to pay for repairs and I didn't want to ask 
them. I knew my parents didn't have anything to spare and were having a tough time. 

But this was nothing compared with what some of the other people around the town were 
having, some of the people that were laid off work. There was virtually no social welfare then 
except there was a kind of an allowance, about ten shillings (or one dollar) a week which was 
paid. 

END OF TAPE ONE SIDE B 
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MEDCALF .... which was paid by way of sustenance, just to more or less keep 
them alive. I remember that there was a soup kitchen in Norfolk Street. People used to line up 
with their pannikins or plates. I can remember a queue of people, a long queue, lined up and 
waiting to go in and be fed at this soup kitchen. It was an intolerable situation and many of 
them who'd been put off work were just waiting for something to turn up. When gold looked 
like increasing in price and there was a bit of a gold rush, a lot of these men just disappeared 
and went up to the goldfields to try and find some gold and strike it lucky. If they did, of 
course, they were sending money back to their families, but most of them had a pretty hard 
time. People were walking off farms and it was a most terrible period. It lasted from about - 
my recollection - about 1930, or '29/30, to about '32 or '33. That's the worst part of it. It 
still lingered on a bit for many people after that, but that was the worst period of the 
Depression. 

EH Mr Medcalf, you've already recalled memories of Aboriginal people 
living in Albany, or around Albany. Is there anything more that you would like to add? 

MEDCALF Well, the Aborigines, as far as I recollect, were quite law-abiding, and 
nobody had any worries about them. They were treated well by the average householder. 
They certainly were always treated well when they came to our place, and I don't think ours 
was any different from the average. They lived out at a place which was called the King River 
turn-off in those days, but it's only about a mile from the town. There was a lake there called 
Dead Man's Lake, and they lived in little humpies or whirlies around Dead Man's Lake, 
made out of bags and poles and that sort of thing. It was quite primitive and we would go out 
there as boys sometimes to catch gilgies, and the Aborigines would be around out there. We 
never played with the Aboriginal children. I can't recollect seeing a great deal of them. They 
all had large dogs which were quite harmless. They didn't chase anybody or do anything, they 
just hung around. They really were in some ways, of course, now you would say that they 
were rather pitiful, but on the whole they seemed to be reasonably healthy, and they did 
receive some government help at various times. 

EH To go back to your secondary schooling, how many years did you do at 
the Albany High School before you went on to Scotch College? 

MEDCALF I went to the Albany High School in 1931, and I was there until about 
the middle of '34, and then I went up to Scotch College. The Albany High School was.... to 
get there you had to either be a resident of the town, or you would need to get an entrance or 
scholarship to attend if you came from one of the country towns or country districts. It served 
the whole of the Great Southern up to and including Narrogin. There were no other high 
schools in the vicinity anywhere about - no other secondary schools. At that stage there were 
only about five high schools in the whole of the State - Albany was one of them. We were 
very fortunate to have this school. It was a very good school indeed. It had been established 
in about 1926, so it wasn't very old when I went there. Everything was in very good order, it 
was very well organised and well disciplined. It was indeed an extremely good school with 
very high-quality teachers. The teachers used to gravitate from around the various high 
schools. They were the top echelon of teachers in the State government system, and many of 
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them had taught at Perth Modern School, or later went to Perth Modem School, and the 
standard was extremely high. 

I was very fortunate. I got a very good grounding there, had some excellent experiences with 
teachers which I remember very well. We had an English teacher called H B Laing who had 
not learned English until he was about thirteen. He'd been brought up in the islands right up 
to the north of Scotland, in the Hebrides, and he'd spoken Gaelic as his native tongue. He 
came down to the mainland of Scotland, learnt English, and he learnt it extremely well; he 
learnt the grammar, the syntax and the spelling, and he became an expert in all those basic 
things which are often neglected by teachers of English. We were very fortunate to have him. 
He taught us things which I don't think they bother much about now, such as parsing and 
syntax and the correct use of words and so on. It was absolutely invaluable to me because it 
gave me, as a reader of English and someone who already had begun to appreciate English - 
because I won a couple of essay competitions - a wonderful experience. 

The first competition I won was at the Albany Infants' School, at the Albany Show; it was in 
second standard. It was for a composition on how the elephant got his trunk, and it was from 
Rudyard Kipling's Just So Stories. In the sixth standard at the State School, I'd won first prize 
again at the Show for a composition on a journey across Canada via the Canadian Pacific 
Railway all, of course, based on what I'd read and what I imagined. So I was interested in 
English and this was very good to have Hughie Laing. He was rather a fierce looking Scot 
and the students called him 'Whizbang' because he did seem to sort of whizbang around the 
classes. But I always got on VERY well with him. In fact, so well that sometimes when he 
would come into the class and ask a question, I'd put up my hand to answer it and he'd tell 
me to put my hand down. He wouldn't even let me answer the question. 

We had mixed classes, of course, at the Albany High School - of course right through the 
State School. There was always keen competition between the girls and the boys. I wasn't a 
model student either, of course, because I liked my share of fun like everybody else, and the 
boys used to have a great deal of fun. We had one boy in the class who used to giggle a lot. 
It was a simple thing for the boy sitting next to this particular chap to say something which 
would make him giggle, and then he'd become the centre of attraction as far as the teacher 
was concerned, and the boys made sure they then did their own thing. 

I went right through there. I took my Junior. 

EH Just let me ask you what subjects you did; did you do languages and 
science and maths? 

MEDCALF Yes, we did. We started off learning French in the first year, and Latin. 
The Latin teacher was the headmaster, Mr Reidy. He wasn't very impressive as a Latin 
teacher. I didn't learn much there in the Latin class. We had a very good French teacher, and 
I took a keen interest in French because my mother had done French when she was at school, 
so I knew a little bit of it before we started. So I was keenly interested in French, English and 
history. Of course we also had mathematics: algebra, geometry and trigonometry. We were 
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starting on a whole range of new subjects which we hadn't had at the State school. It was a 
time of great interest to me. We had a bit of homework which I always enjoyed doing. 

When we came to the Junior year, we had to make a decision between doing Latin or physics, 
and you couldn't really do both. But Mr Laing, who took an interest in me, said, "I'll arrange 
for you to do both physics and Latin because," he said to me, "you might become a doctor or 
a lawyer, and you've got to have Junior physics to be a doctor, to be able to qualify for 
medicine, and you've got to have Leaving Latin to qualify for law. So," he said, "you must 
do both because you haven't made up your mind what you want to be and," he said, "I think-
you might be one or the other." 

I became the editor of the school magazine and I wrote a lot of articles. They were mainly, 
looking back, a rather juvenile type of thing. They were sort of satirical things in which I 
lampooned all sorts of things, but he supervised the production of the magazine, and he 
seemed to think they were all right, so he allowed them to be published. But he said to me 
one day when I was talking to him, "You know, I've been working out what you're going to 
be. I think you're going to be a politician." He said, "You remind me of Sir John Anderson." 
Now Sir John Anderson was a Scot whom he knew something about who was a minister in 
the Conservative government in England at the time. I didn't know anything about Sir John 
Anderson, but he said, "You remind me of him." I remember him saying this to me because, 
although that didn't make up my mind about my future, it just seemed to be significant, 
looking back. 

ER Yes, perhaps the seeds were sown. 

MEDCALF The curious thing that's always struck me is the way teachers who do a 
lot for you and take an interest in you and help you on your way, pass unnoticed out of your 
life. 

ER Yes, yes. The maths and science subjects, did you enjoy those as much 
as the language based ones? 

MEDCALF No. I never did chemistry and I never did biology. I regret that I never 
did biology because I believe it's something that every young person should know something 
about. We did a subject called general science in our first year, which included a little bit of 
both, but it wasn't really anything of any significance. It certainly wasn't a Junior subject. 

In the Junior I passed physics. As I say, I never did chemistry. I passed the mathematics 
subjects too but I can't remember now.... I think they were still classed as.... I'm not sure 
whether they were Maths A and Maths B, I've just got no recollection but I remember 
passing. I liked trigonometry and I liked geometry. Geometry was a very logical subject and 
trigonometry was very understandable to me because it dealt with measuring distances and 
angles between things, and things which I could follow, particularly in view of the fact that 
my father was a surveyor and I'd seen something of this business of surveying boundaries and 
streets and so on. But I couldn't really make much sense out of algebra. I couldn't see what 
on earth the symbols represented. 
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EH Oh Mr Medcalf, the transition then to Scotch College, when you came 
up; what was that like? 

MEDCALF Well, it was a real shock to attend Scotch College. That was in about 
the middle of '34. At this stage my parents' fortunes had improved somewhat. The 
Depression was partly over, largely over, and my father had work again. Most of it was 
mining work, going up to the goldfields and surveying mining leases and so on, but it was 
enough for them to be able to afford to send me to school in Perth. They thought it was a 
good idea for me to go to boarding school, and it was too because it helped to knock off the 
rough edges and sort of get a boy back into mixing a bit more with his contemporaries. 

But it was a shock in the sense that the school appeared to me to be in a derelict state. After 
all the new classrooms, or relatively new classrooms, at the Albany High School and 
everything in spanking good condition, including laboratories and things, to go to Scotch and 
to see the buildings as they had been virtually at the turn of the century when the school first 
started, without much having been done to them, it was quite a shock. There were names 
carved in most of the desks, and the dormitories were quite old-fashioned; beds rather close 
together and fairly strict rules at various times. For instance, no hot showers. We had to have 
a cold shower every morning. You were not encouraged to have a hot shower. That was 
supposed to be bad for growing boys. No baths either. Nothing but a cold shower every 
morning. It was a fairly spartan existence as a boarder there. But I didn't mind that so much, 
because at this stage I was able to look after myself. But I was just astonished that the place 
could be so old. 

When I arrived, the night I arrived.... I'd heard about P C Anderson, the famous headmaster, 
and my father had spoken of him as a most distinguished man, and I knew that he was - and 
that he was a Scotchman. When I arrived at the school it was on a Sunday night after dark. I 
went up there and got out of the taxi and walked in. There was a very small Scottish person 
there, standing there, and he said, "Who are you?" So I told him who I was. I didn't dare ask 
him who he was because I thought it might be the great P C Anderson. In fact, of course, it 
wasn't, but he had a Scottish accent, and he said, "Are you a new student?" I said, "Yes," 
and he said, "Well, come with me." So off we went, carrying my bag down all the corridors 
and round the place. He found a locker for me, introduced me to one of the boys who was 
another boarder there, who became a life-long friend I may say. I said to him after this person 
had gone, "Is that P C Anderson?" He said, "No," and laughed. He said, "That's the school 
rouseabout." But I didn't know this chap was just a sort of a fellow who did odd jobs around 
the place [laughs] and he'd probably been employed because he was of Scottish origin. 

I spent the rest of 1934 there, having a marvellous time reading and playing cricket. The 
cricket season had started. These were two of my favourite occupations. That part of it was 
very good. It was no time before I got to know the other boys, and they were a very mixed 
lot. There weren't many boarders there because the school had suffered terribly during the 
Depression. Being a private school, it had no means of support other than the fees paid by the 
students and, of course, so many of them had dropped out. They had only been able to hold 
the school together with great difficulty and the great skill by Mr Anderson. He, of course, 
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was a wonderful man and I always maintained a tremendous respect for him until the day he 
died. 

But they had a system there.... I was [put] in the Leaving class. Well, I wasn't [really in] 
Leaving, I was sub-Leaving as I'd passed the Junior the year before. At the high school you 
were in sub-Leaving and then Leaving, and you would take your Leaving exam after the end 
of the second year. Well, at Scotch they took the Leaving each year. They did the entire 
course in one year, then they did the same course all over again, the next year, so that if you 
missed out you could do it again the second time. That was just simply the way they did it. 

Well, I was well behind then because they were three-quarters of the way through their 
course, so I didn't bother. They had a wonderful library there, a very old-fashioned library 
but all these old classical books. I used to draw books from the library, and I can remember 
reading all these enormously long tomes like Henry Esmond and The Virginians, and For the 
Term. of His Natural Life, and I would read them in class under the desk. While the teacher 
was teaching the class I was sitting at the back, and he didn't take much notice of me, the 
teacher, or the different teachers that came in, because they knew I wasn't taking the Leaving 
that year. So they let me go and with the desk slightly up I'd be busy reading, and I read a 
great deal. 

I also played cricket and got in the First XI. Well I got in.... I played in one First XI game, I 
think, and several of the Second XI games. 

Then in the following year I took up rowing. The reason I took up rowing was that towards 
the end of this 1934, I injured my toe and the doctor said, "No more cricket." I said, "What 
about rowing?" He said, "Oh yes, rowing would be all right." I took up rowing the next year. 

EH Mr Medcalf, then your Leaving year, was that a successful year for 
you? 

MEDCALF Well, what happened then, in the next year, which was my Leaving 
year, I was in the second crew for rowing, the first term, and that was great. I really enjoyed 
that. I learned all about rowing and we had a lot of practice training, and I really enjoyed it. 
Then I took the Leaving later in that year. I had to pass Leaving Latin and to do that, there 
was no formal Latin teaching at Scotch, so I had to teach myself, and this was extremely 
difficult. I had to attend the Public Library at the end of the last week before the exams. The 
Latin paper I remember, the second Latin paper was right at the end when you had to 
translate various texts. I spent a week in the Public Library, going there each day by train, 
and looked at the translations in the Public Library to find out exactly what the translations of 
some of these Latin words were, because we had no teaching and very little formal 
instruction. So that's how I passed Leaving Latin I'm afraid. Other people, I'm told, had done 
the same. Somebody must have tipped me off as to how to do it. 

But in the Leaving I still concentrated on my English, and I got a Distinction in English, and I 
also was awarded the gold medal for English for the examination, which was based on the 
essay. I remember the subject of the essay. They would give you about seven or eight 
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different subjects and you could choose any one of them. This occupied one complete paper; 
there were two papers. This one complete paper was on the essay. We'd had a lot of practice 
writing essays. We had an extremely good English master, George Campbell, and the subject 
that I chose was, 'In the event of a war, would the United States of America come to our 
aid?' That is to Australia's aid. I wrote an essay on this subject, and I remember saying, 
"Yes, they would," and giving reasons why they would. Anyway this won me the English 
medal. 

EH I'm just interested in the topic. Were there already portents of a second 
world war by that time in the 1930s? Was there any discussion? 

MEDCALF We thought a lot about it. You see the Abyssinian war had started. It 
started in, I think, it was 1935 when the Italians invaded Abyssinia, and you could tell that 
things were working up to it. There was general talk that sooner or later there would be a 
war. I mean the mere fact that this subject was included as an essay subject was indicative of 
the fact that people were thinking that there might be a war. We all sort of sensed that. There 
was a general feeling certainly, no doubt about it, and it became more intense as it came up to 
1939, and very apparent by then that there was going to be a war. But in '35 and '36 it was 
certainly working up to it. We had Hitler and the Nazis performing over in Europe; Mussolini 
being very aggressive in North Africa, and we were also fearful of the Japanese. We didn't 
trust the Japanese. There were stories about what they were doing taking photographs of 
everything even in Western Australia. People used to talk about Japanese wandering round 
with cameras, taking photos of everything, and indeed the Japanese knew a lot more about 
some parts of Australia than we knew ourselves, as events subsequently proved. 

EH This is really probably moving into your university years, asking you 
what sort of discussion there was in the newspaper particularly from Europe, and newspaper 
discussion and debate about what was happening in Europe once you were at university. That 
would have been about 1937/'38 sort of years. 

MEDCALF Yes. Well, certainly from the time I went to the university onwards, 
there was a lot of discussion about a war. We all sensed that a war was coming. We could 
sense it and it was a general feeling. There was a lot of newspaper discussion but also it was 
common talk amongst the students. The students weren't looking forward to it, I may say. 
They didn't think it was going to be a great idea to be killed or anything like that, but there 
was no doubt that there was a general feeling that war was coming because of what was 
happening in Europe. The Germans were over-running various countries one after the other, 
and the Italians, as I say, were doing the same thing in North Africa and one or two other 
places. There were threats from Japan of one kind or another, and we just.... Oh I may say 
earlier, of course, that the Spanish War had been going on for some years prior to that, and 
the Germans were actively involved in the Spanish War. The Luftwaffe was involved there. 
So they were trying out their tactics and their planes and so on. 

EH Was there debate concerning fascism and communism and those sort of 
ideologies? 
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MIEDCALF Yes, we were well aware of the ideologies of fascism and communism. 
We thought that they were actually poles apart, and they appeared to be. Fascism appeared to 
be extreme right wing, and communism the extreme left wing. But there were thinkers and 
writers and philosophers who took the view that in fact they weren't so far apart, because they 
both seemed to end up in the same situation with the State taking charge of everybody's 
affairs; particularly the way fascism operated in Germany - National Socialism. 

END OF TAPE TWO SIDE A 
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MEDCALF Finishing off my years at Scotch - I returned in 1936. I really didn't 
need to return because I either had qualified for what I wanted to do, or I could have qualified 
at the Leaving; but I came back because I was rather anxious to get in the first crew. So I 
persuaded my parents to let me go again, and because I had gone there so late when they had 
hoped that I could have gone earlier, it was agreed that I could return in 1936. 

I was in the crew, the First IV, but unfortunately for me about a month before the race I was 
involved in the swimming sports and I swallowed quite a lot of the Swan River in a relay race 
and I developed pneumonia, and I had to withdraw from the crew. This was a tremendous 
disappointment for me, particularly as the crew finally went on and won the race. Scotch in 
those days used to win every year and they were having a good run of successes. I was very, 
very disappointed. At the time it was one of the big disappointments of my life. 

Anyway I recovered from pneumonia. It was thought of, by the way, as a very serious illness 
in those days. They didn't have the antibiotics and things then, and the treatment which I 
remember having was they put mustard plasters on your chest. I remember having these 
mustard plasters. I lay in the sick room at the school - I didn't go to hospital - the local 
doctor came up and applied mustard plasters. I was there for about a fortnight. Then the 
school holidays came and I spent two or three weeks at home. Then I came back and I 
recovered all right, and I managed to get into the First XVIII football team. So that was a bit 
of a compensation for having missed the crew - because I really wasn't much good at football. 
[laughs] So I was pleased to have made the grade. 

I took the Leaving again and this time I managed to get distinctions as well as in English, in 
French and history. I tried very hard for the exhibition in English and history, but again I 
missed out, and I got 84.5 per cent in history, and I think it was about 79 per cent in English. 
The marks in those days were much lower than later years. They marked far more rigorously. 
The person who came top was only one and a half points ahead of me. I met him later when I 
went to the university because he was a co-student of mine in the first year law, a chap called 
Fred Goldie. He got the English and history exhibition on 86 per cent [in history] and I 
missed out on 84.5. I didn't begrudge it to him because he later became an historian of some 
note, and a professor in the United States. That was never my ambition. I never had any 
academic ambitions. 

But I was very lucky and I really enjoyed that last year because I got to know a lot of people, 
and also people in a lot of the other schools. I began to develop a wide of circle of friends, 
and people that you knew really for the rest of your life. 

EH Had you decided on law at this stage? 

MEDCALF I'm not quite sure. One day my mother rang up - because in 1935, no it 
was 1936, in this year - she rang me from Albany and said, "The bank manager at the Bank 
of Australasia has offered you a job in the bank. Would you like to take the job?" I said, 
"What does that mean?" She said, "Well, the job's available now. He knows that you've 
passed your Leaving, and he said that he'd like to have you in the bank, and the job is 
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available if you want to join the bank." I said, "Do I have to go there now?" She said, "Yes, 
yes, you'll have to leave school." 1 said, "No, thank you." [laughter] I declined on the spot. 

I hadn't really firmly decided that I wanted to do law. I was still contemplating that I might 
do medicine. I didn't seem to have much other choice. I had tentatively thought about 
journalism, and the headmaster had written a reference to me addressed to the editor of the 
West Australian Newspapers. Presumably at my request he'd written me a reference. I had 
interviewed a chap called James, Toby James, who was the editor, the literary editor, of the 
West Australian. Because I had done well in English it was thought that this would be a good 
job for me. I went in there and interviewed him and he said, "Just because you happen to be 
able to write a good essay or win a competition in English, that doesn't mean that you're 
going to be any good as a journalist." He said, "Now, to show that you're going to be any 
good as a journalist you've got to show that you've got news sense and," he said, "I'll tell 
you what you should do, go away and after a week or two, after the end of the school 
holidays, send me in a couple of paragraphs of things which you think are newsworthy and 
which could go in our 'News and Notes' column." They used to have a 'News and Notes' 
column with little pars and notes about interesting things in the community in those days. He 
said, "Send me in a couple of pars that you think would go in there, that you've worked out 
yourself without any help from anyone else." 

Anyway I thought about this, and I thought what on earth can I think of that's of interest that 
could possibly go into there? Frankly I couldn't think of anything, so I never took up his 
invitation. But during those school holidays my mother said, "Well, if you're going to be a 
journalist you want to get some experience. Why not go down to the Albany Advertiser and 
see if you can work in there for a while?" So she rang up the editor, a chap called Noel 
Whiteford, who said, "Yes, sure, he can come in here, yes." So I went down there one 
morning, I suppose it was the first morning of my school holidays. I went in there and he 
gave me a whole bundle of dirty looking proof sheets to read, and he said, "Read through 
those and correct the proofs." Well I read through these and they were extremely 
uninteresting, very boring stuff. Anyway I did what he asked me to do, and left it there. I 
went home for lunch and I had, at that stage I developed a very sore throat. My mother said, 
"You'd better go to bed." So I spent the rest of the school holidays in bed with a shockingly 
sore throat and being dolled up with a scarf round my neck and all sorts of things. I never 
went back. So that was the end of my career in journalism. 

So you may say that I'd already wiped out banking and journalism, and it really did put me 
back into thinking, well, it might be either medicine or law. I didn't want to be a surveyor 
because that was my father's occupation. There's a tendency I've found amongst boys not to 
do what their father did. Some boys like to do what their father did and others don't want to 
do what their father did and I came into the latter category. 

So I still didn't know and the decision was finally made in the most remarkable manner. I say 
it was made in this manner but I'm not sure whether it really was or not. But what happened 
was my sister Joy used to have a lot of girls staying with her during the holidays, and there 
were two girls there staying with her at this particular time. This was the Christmas holidays, 
I suppose, at the end of that year, and they couldn't make up their mind about what I was to 
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do either, although one of them said, 'You argue so much, you should be a lawyer." One day 
they decided to play this game called table tapping, and the three girls, my sister and her 
friends and I, sat around a bridge table, and we put our hands on the table and we had to see 
what the spirits told us that I should do. [laughs] One of these girls said, "If it taps once it 
means medicine. If it taps twice it means law." [laughter] So we sat there and she reckoned 
she was in communion with the spirits, you see, so she asked the spirits, and we all had to 
close our eyes, of course. Anyhow the table tapped once and all of a sudden it tapped twice! 
[laughs] So she said, "There you are, just as I said. You've got to do law." So I then enrolled 
in the Law Faculty. Now I don't say that was the reason, but that was the apparent reason. 

EH That's what triggered the decision. [laughter] 

MEDCALF Oh, that really did happen. 

EH Now when you started law did you do an Arts degree first? What was 
the organisation of the Law Faculty at the university at that stage? 

MEDCALF No, they had a different system then. You had to do five Arts subjects 
in the first two years. Not like it is now where you start off, you do one year Arts before you 
ever start. So in my first year, I think we had two law subjects. I think we had one law 
subject, Constitutional Law perhaps, and also Sources of History of Law. In addition, I took 
English I and French I, and I also did History B; that was British Colonial Policy. So I was 
doing English and French and history which I liked very much, and two law subjects, one of 
which was the History of Law. So it was a very interesting time for me, that year, because it 
was a sort of very general thing. And Roman Law, I think, was in the second year. 

In the second year we also had two Arts subjects. I did English II and French II, and they 
were the subjects that I'd specialised in before, so I got distinctions in all those subjects all the 
time, whereas in the law subjects I simply got passes. I didn't get anything special there. As I 
can see, my real interests were in what I had been doing before. From then on, of course, we 
were on pure law subjects, so the Arts subjects dropped out. So I didn't pursue English and 
French beyond the second year at the university. 

EH Now the teachers that you had at university, did you find that 
stimulating and interesting? 

MIEDCALF Well, they were a mixed bag, the teachers at the university. We had 
Professor Murdoch in English who was a very famous essayist, and I read his essays that used 
to appear every Saturday in the literary page of the West Australian. The West Australian had 
a literary page in those days. It was a very much better newspaper than it is today, and there 
were some very good literary writings in it. He wrote an essay every week for it and I knew 
his style very well. But he was a terrible lecturer and you could hardly make out a word that 
he said - he used to mumble. But he was the principal lecturer in English. Then we had a 
number of other lecturers in English; his son-in-law, Alec King, and Professor Thompson. 
Alec King was really quite good. Professor Thompson did Chaucer. 
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In French we had Professor Margaret Clark. She was not a good teacher either. I think she 
was very brilliant and extremely good at French and had a tremendous knowledge of French 
literature, but she was miles ahead of her students; so far ahead that she didn't realise how far 
behind they were. She was very helpful to me and she took an interest in what I was doing. I 
appreciated her although a lot of the students thought she was rather eccentric and took her off 
all the time, but I didn't bother about that because I could see she was very good value. 

Professor Beasley ran the law school and he delivered all of our lectures in that year. He did 
everything. He was a very good lecturer, a very interesting person, and I appreciated having 
the experience of learning under him. It was all fairly standard stuff for him. He'd been doing 
it for years but, of course, it was all new to me. Later on people got a bit browned-off with 
Professor Beasley because he didn't change from year to year, and he didn't seem to keep up 
with what was going on. But on those types of subjects he was very good. He was also quite 
a witty man, but he made the same jokes every year. It was all right when you heard it the 
first time, but there was a famous story about him later on. 

Many years later, Billy Mackie Snedden, who became the Federal Treasurer, was one of his 
students - this was long after the war. According to this story, Snedden had to repeat the year, 
or repeat this particular subject. Professor Beasley told the same joke again the next year, and 
Snedden was in this class, and everybody laughed except Snedden, who when the others had 
finished laughing, said, "Ha, ha, ha!" in a loud voice. Professor Beasley looked at him and 
said, "Mr Snedden," he said, "you don't seem to be amused at my little joke," and Snedden 
said, No, I've heard it all before." Beasley said, "Well, take care that you don't have to hear 
it again many times more." [laughter] 

That's an aside. I had a very interesting year. I was at St George's College because coming 
from the country I had to live somewhere, and I attended St George's. This was a wonderful 
experience for me. It was a first-class college and in very good order. It had only been 
completed in about 1931 and it was 1937 when I went there. The warden was Canon Law, 
who was a rather aloof bachelor. I think he meant well but he was an Anglican priest who 
didn't really mix much with the students, or anybody else. The sub-warden was Canon Storrs. 
He was also an Anglican clergyman. A very learned man, Storrs, quite a remarkable man, 
and he was actually acting as warden when I arrived because Warden Law had gone back to 
England on leave or something. I can remember Storrs asking me when I went in, at my first 
interview, asking me what my interests were. He said, "Do you have any interests? What are 
your interests? What are the things you like doing?" I can remember saying to him, "I'm 
interested in international affairs," and I suppose that was one of my interests at the time. I 
remember saying that to him. He said, "Oh well, we've plenty of opportunity for discussion 
of such things here." I won't say he was an inspiring man but he was a very interesting man, 
and very, very highly educated - also a bachelor. Then the acting sub-warden was Mr 
Reynolds - Josh Reynolds - who later became the warden. 

I was very interested in all forms of intellectual activity and I went along to all sorts of clubs 
and meetings and things to try and sort out what I was really interested in. The other students 
were very active in terms of intellectual pursuits. I remember they had a conference for one 
week during that first year I was there, organised by the New Education Fellowship, and I 
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would be going along to this and becoming quite entranced by all these new ideas in education 
and so on, which I really hadn't heard much of before. I can remember hearing from one of 
the other students that one of the senior students had said about me, "Oh, Medcalf is looking 
for culture," which, of course, was a stupid thing to say. That's the kind of patronising thing 
that you sometimes hear from academics [laughter] when they're talking about somebody else 
who is interested in something that they didn't think that person was interested in. 

I also played sport there. I went rowing, and played football, and a bit of cricket. You know 
it was a great time my first year there. Then I continued, of course. In 1938 I was in second 
year. In '39, of course, the war was looming up - really was looming up. 

There were several of the other students who were members of the Citizen Military Forces, 
and my father had said to me, "You really ought to join the Militia," as it was called then, or 
Citizen Forces. He said, "You ought to get some training. There's going to be another war. 
You'll learn something about it, you're going to be involved." I had a number of friends who 
were in the Cameron Highlanders which had just been formed not long before, and they 
suggested that I should join that unit. So I did in fact join, but it was only just before war 
broke out that I got in, about July of 1939. We just used to go along to the occasional parade 
and I wasn't very regular because I was busy with my studies. Then war broke out on the 3rd 
September 1939, and I can remember we all listened to Chamberlain. 

EH Were you at St George's then? That was from St George's you listened? 

MEDCALF Yes, yes. We listened on the radio and then the Prime Minister who 
must have been Menzies at the time, Prime Minister of Australia, and we were at war 
immediately we were told, straightaway, immediately after Chamberlain - we were at war 
because England was at war. You know we'd all been sort of imagining that this was going to 
happen, and now we didn't know what was going to happen next. 

But I found out very smartly what was going to happen to me because I got a telegram the 
very next day, having recently joined the Cameron Highlanders, requesting me to report by 
eight o'clock the next morning to the Drill Hall with all my gear etc, to go to camp. I 
thought, well, what's this all about? They said, "Oh it will be a fortnight's camp. We all have 
to go." I thought, well, maybe I can put up with a fortnight's camp, but we were getting near 
our third-year exams. Anyhow I went along, I had no choice. I might have even tried to have 
it deferred but there was no chance of it, so I went along. We went off on a boat to Rottnest 
which was the war station of the 16th Battalion, which was the Cameron Highlanders. I was a 
recruit. So we spent a fortnight at Rottnest and then while we were there, in the last week, 
and we were packing to go back, we got a message that the camp had been extended for 
another fortnight. We'd be there for a month, and this was really pretty serious as far as I 
was concerned. 

So at the end of that month we were about to return. It was so rough that the ferries couldn't 
get in, and we had to wait another couple of days, and [laughs] finally we got back. Of 
course, they'd had another month of lectures. So I took the third-year exams which were 
about two or three weeks after that. I took my exams and then Professor Beasley called me up 
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and he said, "Well, you've passed in all your subjects. You've got enough marks to pass, but 
you missed about four lectures in Real Property, and about four lectures in Torts and 
Criminal Law, so I can't pass you until you have satisfied me that you've mastered what was 
dealt with in these lectures." I thought, well, that's fair enough. So he said, "I'll arrange for 
you to have a special oral test. If you'd like to go away and study these lectures you can come 
back perhaps in the first week in January and have a special oral test." Well, I was due to go 
into camp again about the middle of January, so I said, "All right." 

So I did that. I went down to Albany and I studied. I came back and I saw the two particular 
examiners in their offices in Perth (they were both lawyers in Perth) and they just asked me a 
few questions, and they said, "All right, that's okay, you've passed," so I thought, well, 
that's fine. But it was only YEARS later, many many years after the war, I discovered that 
instead of classing these subjects as passes, although I'd passed in terms of percentages, 
they'd classed them as supplementary examinations. So in other words, they were not normal 
passes. They were classed as supplementary as if I'd failed and then had to take them again 
because I'd failed. It was long after the war that I discovered this.1  I didn't bother doing 
anything about it because it was water under the bridge. 

EH Yes. Now Mr Medcalf, what was the atmosphere like at the outbreak of 
war? Was it a subdued atmosphere or were people enthusiastic about going to war? What was 
the response? 

MEDCALF Well, I can really only talk for the people that I knew. For the adults 
who'd been through World War I it was a very subdued atmosphere. They didn't like it at all. 
Those who'd had the experience of the first war, the thought that their children were going to 
put up with all this that they'd been through, they didn't like it. They were not jubilant. There 
was no sign of any pleasure at the thought of war breaking out - in fact, quite the reverse. As 
far as the young people were concerned, as far as the students were concerned, they were 
engrossed mainly with their studies, but they didn't fancy it, most of them, either. The 
average student could see this as a great interference in their lives. 

But that didn't apply to a lot of young people in the community. A lot of volunteers joined up 
in various forces very readily. People in jobs around the town and the country, people who 
were not looking forward to a particular career in a particular walk of life, it was a big 
adventure for them, and so there was no difficulty in getting volunteers for the various Army 
units and the Air Force and the Navy and so on. They got all that they wanted at the time. So 
as far as the young were concerned, there were those who joined up. It was a big adventure 
and most of them were pretty pleased at having this opportunity. 

EH Now, this is another general question that I guess you could only apply 
within your own sphere, was there a belief that people were going to fight to save Europe, or 
fight to save Australia? What was the sort of nature of the threat? 

1The reason I didn't find out for years was because I was away on service and received my degree in absentia. It 
was posted to my home address in Albany (IM). 
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MIEDCALF Well, we were not going to fight to save Europe. At that stage we didn't 
really think Australia was directly threatened, as we did later - but at that stage we didn't. It 
was a case of most people had been brought up in the shade of the British Empire. Although 
the British Empire theoretically had changed and was now the British Commonwealth - most 
people had been brought up to believe that we were all one Commonwealth, one imperial 
nation you might say, and therefore Australia's future seemed to be absolutely, inextricably, 
bound up with the future of Britain. If Britain was at war most people believed, well Australia 
SHOULD be at war. I mean we had to stick by our friends, and Britain was the 'mother 
country. and that's how Britain was generally recognised, I think by everybody. I suppose 
there were some who didn't look at it that way, but with the majority of people that was the 
attitude, and there wasn't any great hesitation. 

There were, of course, conscientious objectors and they had rights, and as far as I know, they 
were respected but, you know, there was no jingoism, but there was patriotism. People were 
quite patriotic, but Australia and Britain were regarded as one by most people. I think that 
was the belief. 

END OF TAPE TWO SIDE B 
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A further interview with Hon Ian Medcalf, held at his office on 19 May 1993. 

ER Mr Medcalf, following on from our first interview, I wanted to ask you 
had you developed any political interests either during your early life, through your family, 
through discussion, or during your years at university? 

1'1EDCALF Well, I suppose the first time I ever had what could be described as a 
serious discussion on any political matter with my father, was during the 1934 secession 
campaign. Because he'd been a farmer and a country surveyor, he was more or less a 
supporter of the Country Party - I believe. But when the secession campaign was on, I was 
sixteen and taking an interest in things, and I discussed with him whether people should be 
voting in favour of secession or not. He was an ardent secessionist. He believed that WA was 
given a raw deal from the Commonwealth and should secede. On the other hand, I had no 
understanding really of the aspects he was talking about - the financial and commercial 
aspects, and I was looking at things from perhaps a more idealistic point of view. I didn't 
believe that the Commonwealth, which had been such a difficult organisation to formulate in 
the first place, should be broken up by secession. 

Now we did have a difference of opinion over that. It was just a friendly discussion, but I 
have always recalled that my father was a secessionist and at that stage of my life I was 
certainly an ardent supporter of the Commonwealth of Australia. I don't know that I ever 
departed from that stance, but I have always been aware in later years that secession was a 
political belief which was probably just under the skin of most West Australians if they 
thought something had gone wrong in the way they were being treated by the Eastern States. 

Later on when I went to the university, I suppose I was a nationalist in the generic sense of 
still wanting to support the nation, you might say, rather than in a strict political sense. I was 
certainly a believer in being loyal to the Commonwealth and the flag and so on, and this was 
probably imbued in me at home and at school. At the university, of course, in my first year 
or two, I came in contact with all sorts of other ideas, quite revolutionary radical ideas which 
circulate amongst students and academic staff. I recall very well in 1938 when I was a student 
at St George's College, we were invited to the home of a lecturer in economics, several of us. 
I remember him talking about the coming war and how we would all be called up, and we 
would be expected to shoot our officers. This didn't fill me with any great enthusiasm. 
[laughs]  

EH How appalling! 

MIEDCALF But this lecturer took the view that that was the way out. He was, I 
believe, and I understand, a communist and this was the prevailing theory amongst the 
communists. The same man, I may say, at a later stage I was told after the war really broke 
out, changed his tune somewhat. But these were the kinds of ideas that go round in university 
student circles. 

EH Can I just ask why the officers would be shot? 
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MEDCALF Well, because they represented in the eyes of the Communist Party, I 
presume, the establishment, and he had no idea what the Army was like - nor did anybody 
else there as far as I know. They just regarded it as a repressive capitalist institution which 
was there to repress the working class. Typical straight Marxist idea. 

Well, I came in contact with these views like all the other students. It was just a passing 
phase. I listened and we were very receptive to new ideas - I was at that stage of my life. I 
hope I've always remained receptive to them. But I was never sufficiently swayed by any of 
them to join any of the groups that were set up. Indeed, I went in the opposite direction and 
in 1939 we reformed the University Nationalist Club. I think the Liberal Party in those days 
was virtually the same as the Nationalist Party,1  and we reformed the Club, formed a 
committee, and did a few things. We actually worked in one of the State elections, and 
several of us participated in street meetings. We didn't do anything very sensational. We 
never had an audience of more than three or four people and a couple of dogs and a 
wheelbarrow or two. 

EH Which streets did you choose? 

MEDCALF Oh, we spoke in Fremantle, and also I think, in Leederville. We were 
told to go out and support certain candidates, and none of the candidates we supported got in, 
and presumably they just sent us along there because nobody else was prepared to go. [laughs] 
But I can well remember one of the candidates introducing me as the next Prime Minister of 
Australia and he introduced one of my friends, who was the treasurer of our group, I think he 
introduced him as the next Treasurer of the Commonwealth of Australia. It was quite 
ludicrous, of course, and we had a bit of fun. But we were quite serious in the kind of 
arguments we were putting forward because they were mostly based on loyalty to the 
Commonwealth and the State and people being expected to work and do their duty and so on; 
and war was coming, we could all see that. So it was a testing time in many ways for a lot of 
people. 

EH Mr Medcalf, we did trace through the beginning of your going to camps 
while you were in third year at university. What did you then do in your fourth year? 

MEDCALF Well, at the beginning of my fourth year, we had a camp at Northam. 
This was a three month camp from January onwards, and I came up to Perth - because we 
lived in Albany. I remember spending the night staying in the Criterion Hotel in Hay Street, 
and then the next morning reporting with my uniform and rifle to the Perth railway station 
where we were entrained for Northam. We got to Northam camp marching the three miles 
from the station out to the camp. I was no longer a recruit at this stage, I was in the machine-
gun company of the Cameron Highlanders. But I still had a lot to learn and we had a pretty 
good time at the camp. I can remember enjoying it very much indeed. There were lots of very 
nice people there. I made a lot of friends and there was a novelty about it for a university 

1There was no Liberal Party in those days. It was formed later by R G Menzies and others out of the Nationalist 
and similar parties (IM). 
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student (and one who perhaps in some ways, I suppose like all students who had gone straight 
on from school to university having had a slightly cloistered existence) to be in a camp where 
you were ordered around and given duties to perform which you'd never performed before, 
such as being given an armband with SF on it which meant 'sanitary fatigue', and you had to 
go and do all the things cleaning up the camp and toilets and so on. Then going in on the 
town guard to Northam to see if any of your fellow soldiers had been drinking to excess and 
arresting them and putting them in the police cells. [laughs] 

All this was very intriguing and so this camp was quite a revelation to me. I did find that I 
had a slight medical problem and that was that when walking on those very hard roads around 
Northam with army boots which I wasn't used to, I developed sore feet. I interviewed the 
medical officer. He said, "Oh, you've got fallen arches and," he said, "in World War I if you 
had fallen arches you would be exempt from military service." Well, I never mentioned this 
again to anybody and I still have fallen arches to this day, but I managed to survive the war 
all right. 

Anyway that camp ended a little prematurely for me and some other university students who 
were there, because we were released to return to our studies, released for the rest of the year 
from service in the Citizen Military Forces. This meant that we were able to go back; we 
went back to the university and were able to finish our fourth year. We were, of course, in 
the shadow of the war. People were enlisting, people not only from the university; from other 
walks of life. Some of the lecturers were enlisting. There were changes in the staff and things 
were generally getting a bit mixed up in Perth, and in Western Australia at that time. 

New units were being formed and sent overseas, and the Air Force and the Navy were 
recruiting people. I remember being offered a commission in the Air Force at this time, but I 
wanted to complete my university degree. I was advised to do so by all and sundry, including 
my father and others. So I went on till the end of the year, and then I went straight into camp 
again, this time at Melville in the same unit, the 16th Battalion. I was a private when I went 
in and we had a NCO's course and after a fortnight I emerged as a corporal and I was made a 
tent commander. This was, I thought, a pretty significant position in those days. [laughs] 

We were allotted mainly university students who'd been sent in at the end of their various 
courses. I remember I had not all university students, but a couple of them in my tent. One of 
them was a chap called Albert Arcus who later became a Rhodes Scholar, and I've met him in 
after life and he has told me how I gave him his first lesson in tidiness. They had a tidy tent 
competition every day, and you used to get a flag if your tent was particularly tidy. So we 
made a point of getting all our blankets and other gear all spick and span, all the ends 
together and everything in order; all the flaps done up and everything else - not a speck of 
dust anywhere. One day when we came back from parade there was the flag outside our tent. 
We were the neatest tent in the company. Anyhow the next day we excelled ourselves, we 
were the neatest tent in the battalion - we had two flags. A few days later when we came back 
from parade, we had three flags - we were the neatest tent in the whole brigade. This was an 
outstanding event which Albert Arcus never forgot. 
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Well, that wasn't all that happened, of course. We did a lot of training and so on. I was 
released for a few weeks to complete the part of my course which I hadn't completed 
previously. I went back to St George's for a few weeks and then I returned in July. While I 
was away from Melville camp I started my articles. I simply signed up the articles and 
became an articled law clerk. I started them in Parker & Parker. 

EH Now, was it difficult to find articles at that stage? 

MEDCALF No, it wasn't difficult at all. There wasn't the problem that there has 
been in some years since. I was articled to Sir Ross McDonald, but he and other members of 
the firm of Robinson Cox had amalgamated with Parker & Parker for the duration of the war. 
This was because so many of the partners and staff had enlisted, and the firms, therefore, 
were unable to carry on individually so they were amalgamating all round the place. So I 
started my articles, purely as a formality, because I was only there for a couple of months in 
between camps. They were registered with the Supreme Court. When I went down to the 
Supreme Court and gave them to old Mr Goodman who was the Secretary of the Barristers' 
Board, he said to me, "So you're the new hand in Parkers' factory," and that's about how it 
felt in those days. Parkers was a big firm, one of the biggest firms in Perth. 

EH Where were they located at that point? 

MEDCALF 21 Howard Street was their address, and Robinson Cox had been at 20 
Howard Street, but they'd let their premises to the Red Cross for the duration of the war. 

Well, I was only there for a couple of months and I don't remember doing anything very 
significant, issuing a few summonses and that sort of thing in the local court, just pottering 
about doing a few odd jobs, including the renewing of a driving licence for one of the 
partners - nothing of any great world shattering importance. 

Then in about June or July of 1941, I went back into Melville camp with my unit, the 16th 
Battalion, on full-time duty. I stayed there. That was permanent from then on. I went 
wherever they went. We stayed at Melville camp receiving recruits. National Service came in 
and people were being brought in from all over the country, recruits. We were busy training 
them. I became a sergeant and we had a busy and interesting time. 

It began to get a bit boring at times because we were stuck at Melville camp and events were 
happening in other parts of the world. We were hearing of what was going on in the Middle 
East and our troops over there, and what was happening in the war in Europe; the 
beleaguered state of the British Isles and so on. We were a bit restive, wanting to perhaps 
take a greater part in events. I can remember with two or three friends, who were all 
sergeants, we went down one day to the Naval recruiting office in South Fremantle, or 
Fremantle, somewhere down that way, and we all presented ourselves and signed up to join 
the Navy. This was fine except that about two days later we got a message from the unit to 
say that our applications to join the Navy had been refused as we were now all already in the 
services and as NCOs we were not allowed to enlist in any other service. So that was that, we 
stayed where we were. 
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EH How long was it until you received a posting out of Western Australia? 

MEDCALF Well, I remained with the 16th, and what happened was, the whole 
thing.... the emphasis changed. After a while they changed the law in Canberra to enable all 
these units which had been Citizen Military Force units to serve overseas up to and including 
New Guinea. We were all then available for active service and our training became more 
intensive and we left Melville camp and travelled all round the countryside, and when the 
Japanese came into the war in December. 1941, things were very, very grim. Singapore fell, 
and then Java, and American troops arrived one day. They were all around us in Melville 
camp. They were billeted there for a week or two. I don't know what happened to them, they 
just went off somewhere. It wasn't long after that we lost HMAS Perth up there in the islands 
near Java. We went off into the bush. We left the city and we went up to Dandaragan and our 
training was very rigorous. Then from there, we moved all over - all round the countryside 
until we got word that we were to be moved to Darwin. Now that didn't occur until about 
February 1943. 

In the meantime I had been sent to a machine-gun officers' training school in Bonegilla, 
Victoria. I had one or two curious experiences there. We had some very strict instructors, and 
I remember on one occasion we were being given instruction right on the side of a very cold 
hill. Victorian countryside can be terribly chilly in mid-winter - it was about July. This 
particular instructor had been a foreman on the South Australian Government Railways. He 
was a huge big man, but he knew all about his subject. Anyway he said to me, "Sergeant 
Medcalf, now you will take this class. I will be watching and I want you to conduct this 
lesson and explain to the class as if they're recruits how to operate the gun," whatever it was 
the lesson was about. Well, I knew all about this particular gun. It was a Vickers machine-
gun, and I knew all about it because I'd had a lot of practice and training and everything. So I 
conducted the class and at the end of it, much to my surprise, he told me off. We were 
supposed to be training, as NCOs, to be officers, and he really went to town and said all sorts 
of rude things to me. Well, I didn't say anything. I thought, well, this is very unusual, and 
after the lesson was over and we all went back to our huts, one of the sergeants on the course 
- he'd just come back from the Middle East - came up to me and said, "I don't know how you 
stood there and took that from that fellow." He said, "If he'd said that to me I would have hit 
him." I said, Well, he was a bit big for me to hit! Anyway that wouldn't have got me 
anywhere." Of course, if you ever struck anybody in the Army you'd have been court-
martialled. I wasn't going to do that. That would have been silly. 

Anyway nothing happened much over that, but during one of the cleaning exercises when we 
were using some graphite grease, I remember developing an extremely sore finger which 
became septic, and the NCO in charge of the first aid depot didn't have the faintest idea what 
to do about it - had no idea at all. I could see it was getting worse every day and very 
painful, and my finger was badly swollen up. So I reported to the local hospital which was 
only two or three blocks away. I went over there after training and as soon as the doctor over 
there saw me, he said, "You'd better stay here for the night. That's very dangerous. That's 
got to be given special treatment otherwise it will spread throughout your body; it's septic.' 
So he put me in a bed and they treated it with some sort of heat treatment and various things, 
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and the next morning he said, "Well look, you can go back to your unit now, report back, but 
be very careful with that. I'll send a note over as to what's got to be done." 

So I did, and when I got there, I got a message to report immediately to the commanding 
officer of the school. So I did that and he said, "Medcalf, I've been thinking of returning you 
to your unit without waiting for the school to finish." I said, "Why is that?" He said, 
"Because you reported to the hospital without being on an appropriate form. You should have 
been on a form to go there, and you were not on it." I said, 'No, well that's because the 
medical sergeant was quite useless and didn't know what to do. So I just went over there. I 
didn't know I was going to stay the night." "But," he said, "we didn't know where you were. 
We had a missing person's signal out for you." I said, "Well, that's where I've been," and he 
said, "Well, I would have sent you back apart from the fact that your instructor' has told me 
that you're doing extremely well in your course, so I'm going to let you stay." I said, "Thank 
you very much, Sir." 

Anyway the course finished after ten weeks. I've made a long story out of it, but I topped the 
school and the night we were leaving, they had a bit of a dinner, a bit of a party, and my 
particular instructor, Warrant Officer Simmons, came up to me and he said, "You remember 
that time that I told you off?" I said, "Yes, I do," and he said, "That was the best thing that I 
could have possibly done." He said, "You knuckled down after that and," he said, "you've 
come first in the school." He said, "It's all due to me." I said, "Yes, thank you very much." 
[laughter] 

EH Mr Medcalf, what then was your posting? What followed on? 

MIEDCALF Well, I returned to my unit and I was told that while I'd been away 
there'd been a real scare, that a message had come down that a Japanese fleet was 
approaching up near Timor somewhere. They were coming towards Australia, a Japanese 
invasion fleet, and that all the troops had been put on the alert and that they'd been moving 
around all over the place. But there was one thing that amused the troops at the time very 
much. One of the stories was that the Brigade Commander had called all of his commanding 
officers of different units together and said to them, "Well, this is it." He'd got the message 
that the Japanese invasion fleet was coming. I may say it was quite an authentic message. I 
understand that the fleet had to withdraw because of a cyclone. But he got this message, and 
he called all his unit commanders together, and said, "Well, this is it now. We are about to 
go into action," and the commander of the anti-tank unit immediately fainted. It made all the 
soldiers laugh somewhat. 

But we had a few odd scares where we thought Australia was going to be invaded and we 
really were quite prepared to adopt guerilla warfare tactics. We imagined we might easily 
have to disappear into the Darling Ranges in the bush somewhere and live off the land until 
help could come from elsewhere. That was the prevailing feeling for most of us in the units 
here in Western Australia at that time. It was a very grim time. 

'It was actually the officer in charge of training, Major J H Valive, who spoke up for me to the CO W. 
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The civilian population were moving south in large numbers. Lots of people were vacating 
their houses in Perth and moving out, as we heard later. Or if they were in towns they were 
moving out into the country to farms or to little country towns somewhere to get away from 
where they thought might be some bombing. 

My mother was at Albany. My father was in the Army again. He was in the survey unit, but 
my mother was living in Albany and my grandparents, her parents, were down there. She 
moved them up to Gnowangerup to a friend's house where they'd be out of the way because 
Albany was thought to be a target when the Japanese came. American submarines had moved 
into Albany, a submarine unit. They were there for several months, then they moved from 
there up to Fremantle. There was a very grim feeling about that something might happen at 
any time. Anyway fortunately that dissipated somewhat as far as WA was concerned and we 
were then moved up to Darwin.1  

END OF TAPE THREE SIDE A 

1When I returned from Bonegilla my posting was Platoon Sergeant in the Machine Gun Company of the 16th 
Australian Infantry Battalion (AW). Shortly afterwards I was interviewed by the Brigade Commander, Brigadier E G 
H McKenzie, and was recommended for a Commission. This came through in December 1942. I was then a Platoon 
Commander and a Lieutenant. I was then posted as second-in-command of the Machine Gun Carrier Platoon in 
Headquarters Company (IM). 
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MEDCALF The armoured division had come over to Western Australia during 1942. 
I remember being sent over to Wongan Hills for a fortnight on one occasion in charge of a 
fostering party, as they called it, whose duty was to provide meals. As they came through in 
their various trains, we would have to provide meals for them, a midday meal or what have 
you, depending on when they arrived. We were given a whole long list of trains that were 
coming through: number so and so, and number so and so, right up into the lOOs, bringing 
the armoured division across. Unfortunately due to breakdowns which occurred on the Trans 
and all sorts of other problems, none of these trains arrived as per schedule, and instead of 
number 119 arriving at such and such a date, you might get number 117 and 118 and 121 all 
combined somewhere, or bits of them, arriving at a different time, so it wasn't at all easy to 
organise their meals. 

I was only there for a fortnight while this was on. I slept in the hotel because the hotel 
proprietor had kindly offered a bed to the officer in charge, and we had a small section of 
cooks and one or two others, quarter-masters and so on, who were located in the railway 
station yard. They were living very comfortably. Everybody had plenty of food because they 
had all this food for the armoured division who kept arriving in dribs and drabs, so there was 
no shortage of reasonable nourishment. In fact we had so much food - we had to order it in 
accordance with this schedule - we'd send a truck down from Northam every day and they'd 
collect the food and bring it back, and of course a lot of it was perishables. We had nowhere 
to store any perishables, no refrigeration or anything. But the hotel had a very big 
refrigeration unit and the hotel proprietor very kindly offered that we could store all our 
butter and lettuce and tomatoes and things in the hotel refrigerator. 

This system was operating when I went there. There'd been other people there before and 
other people followed on after me. I just continued to do this, but one day the lady who was 
the proprietor came to me and she said the refrigerator was absolutely full. "I can't take any 
more. What am I going to do with all the butter and stuff you're giving me?" I'm not sure 
whether some of the butter might have found its way into other places because the civilian 
population was on strict rationing in those days. The fact that I was staying in the hotel, I 
suppose, was a quid pro quo. But at any rate I was in touch with the local VDC. I had met 
one or two of these people. They were just local people in the town, over age, you know land 
agents and Elder's representative and farmers about, and they had said, "Look, if the Japanese 
are coming, we need some reserve supplies. Can you give us any?" So I said, "Well, there 
may be some surplus stores." Perhaps that's all I need say on that at this stage. 

But anyway the armoured division came through and, of course, as history proves, they never 
had anything to do in Western Australia - fortunately, because the Japanese never came. 

I had been promoted to lieutenant during this period. I got my two pips following on my 
having passed the course at Bonegilia, and after there was a vacancy in the unit. They say the 
vacancies are mainly caused by people becoming over age at that stage. We had a few officers 
who were attaining the ripe old age of 32, and at 32 you were too old for active service as a 
lieutenant. One of our officers, Lieutenant Eisner, was about to turn 32 and I remember 
thinking, the poor old chap. Fancy being as old as that! I was 24. 
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Anyway the year went on and then we moved all around the countryside. We kept moving. 
We went to Chidlows. We camped at Chidlows for a while. This was late in '42 and early in 
'43, and we had very rigorous training. We had to march five miles every morning to our 
training area from our camp, and carry all our stores and weapons. We had to carry the 
machine-guns. The tripod weighed 50 pounds, and the gun itself weighed 40 pounds. We had 
to carry all these things ourselves, carry everything out to our training - do our training for 
about six or seven hours. Our lunch consisted of a sandwich and a drink from a bottle of 
water - our water bottles, and the idea was to toughen us up. Well they did that all right. 

Then we set out one day for South Australia on the Trans train, and we camped at a place 
called Sandy Creek near Gawler, for about three weeks, during which time everybody had a 
bit of leave in Adelaide which they all enjoyed. Then we went up to Darwin, didn't get as far 
as Darwin, but we went up by a series of different kinds of transport. Firstly we got on to 
what they now call the Ghan, that's a small gauge railway running from Port Pine to Alice 
Springs.' When we got to Terowie, I think it was, we were all taken off the train and we 
marched over to a large hail where the Country Women provided lunch for us. Then we went 
on by train. We were warned about the water. We had to be careful not to drink different 
kinds of water on the trip because it was inclined to cause dysentery and other diseases. 

At Alice Springs we were put into the backs of trucks, huge Army trucks, and driven north 
for about four days. It was very interesting indeed, a bit uncomfortable, but it was terribly 
interesting to pass through the different kinds of country. I remember one night when we were 
stationed for the night in a camp somewhere en route, there was a film show on in one of 
these open-air theatres that they had in all these Army places. We went across there and I was 
sitting there next to an American Negro. I'd never really seen an American Negro in real life 
before. They were driving the trucks up for the Americans. They used to drive helter-skelter 
through everybody else and take no notice of anyone. Of course, they were not very popular 
with our people. However, I was sitting at the pictures next to this chap and suddenly he 
nudged me and offered me a cigarette. He had a packet of Chesterfield cigarettes. I used to 
smoke in those days just a little. I said, "Thank you very much," and I took one of his 
cigarettes and lit it. He also smoked a cigarette. Anyway before I'd finished, he'd smoked his 
in no time, I don't think I'd finished mine. All of a sudden he nudged me again and I looked 
at him to know what he wanted. I thought he was going to offer me another cigarette, and he 
said, "Cigarette?" and I said, "No thanks, I still have one." He said, "No, me, cigarette for 
me," and I suddenly realised he wanted me to offer him one of mine which, of course, I was 
happy to do. He had the pleasure of smoking one of my probably rather inferior cigarettes 
compared with his Chesterfields. 

But that was my first introduction to them, and I realised that they were rather sensitive and 
you had to be a bit careful dealing with them. 

10n reflection this description of our route is incorrect. We must have travelled from Sandy Creek or Gawler via 
Terowie to Quorn where we changed trains. I think the Ghan which we probably joined at Quorn travelled between 
Port Augusta and Alice Springs (liv!). 
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Well, we went on to our camp which was 53 miles south of Darwin. We didn't go into 
Darwin. I might say, after the trucks, we went onto a small railway line - I think it was called 
Birdum or Larrimah but we got out at Adelaide River. We got into trucks again and went up 
to our camp at the 53 mile peg. This camp had been occupied by a South Australian unit 
which had suffered from very low morale. It was obviously a very, very poor quality unit. 
Our chaps had no time for them when we saw the state of the camp. It was filthy, we had to 
clean it up. Their transport, trucks and things, that we took over, were in the most disgusting 
shape, and everything else we took over for them was all dirty and out of repair. We were 
told that this unit had been demoralised, that they'd been there during the bombing, that 
they'd become utterly demoralised and had to be sent south and reformed and made into 
another kind of military formation. 

EH So, Mr Medcalf, what was your role there? 

MEDCALF Well, we were still preparing for invasion, of course. Darwin was a 
fortress area and you were not allowed into Darwin without a special pass, you couldn't go 
into Darwin. There was a minefield all around the town, put there by the Army, and one or 
two airfields near the vicinity. We were, along with a lot of other troops, probably three or 
four brigades of troops, quite a large force there called NorForce under its own separate 
command. Our task was to be available to do one of three or four moves if the Japanese came 
in. 

If the Japanese attacked, say, from the west of Darwin, we had to move in a certain direction 
and cut them off. If they attacked on the other side then we had to take certain other actions 
that way and so on. We used to practise these moves as to how we were going to counter 
their invasion. It was a very realistic situation because the Japanese were only 200 miles away 
on the islands just off the coast. They'd come right down as close as that to Tanimbar and 
Aru Islands out there, near Melville Island.' 

All the time we were getting reinforcements in the form of better air support. There was at 
least one Spitfire squadron that came out from the United Kingdom, and there were American 
Liberators and all sorts of other aircraft, stationed at various places down the track, further 
south from us. We were in a fairly forward area. Just near us was a Beaufighter squadron, 
and we had a number of air-raids on our area. They were not really raiding our Army 
establishment. We had tents which were camouflaged on the side of a couple of rather barren 
hills with small stunted trees. They were after the Air Force establishment which was right 
next door where the Beaufighters were, and these were a very good target. The Japanese came 
in and raided those from the air several times, and every time they came, of course, we had 
to take precautions. So we had slit trenches alongside our tents, and if there was an air-raid 
yellow, or an air-raid red, we'd have to hop out whatever time of night it was, and get into 
our slit trenches and just wait - mainly for our own protection, that was all. Of course the 

1Tanimbar Island is approximately 200 miles from Melville Island which is part of Australia just north of Darwin 
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bombs went wide and several of them dropped in our area but I don't think we had any 
casualties. 

EH How long were you there in Darwin before you went up to New 
Guinea? 

MEDCALF We were in Darwin from about March 1943 until about October of 
1944. During that time the battalion had leave. They all, except a rear party, went on leave 
on the Duntroon. The Duntroon came up there and it wasn't safe to travel down the west 
coast, so instead of going just down from Darwin to Perth which is what you would have 
expected, they couldn't do that because of the Japanese air threat to the west coast. They had 
already bombed Broome and Wyndham and one or two other places. So they had to travel 
right round the east coast. They went round Australia to get to Perth. 

Well, I wasn't in that party. I was left with the rear party with a small handful of troops. So 
we went on leave later, after the others, and I was getting married so there was a lot of to-do; 
letters back and forth arranging the date of the wedding. [laughs] Well, anyhow, when I came 
down it was in April of '44, and..., yes, that's right. We were married on Thursday the 13th 
April. 

EH Now, Mr Medcalf, who did you marry? 

MIEDCALF Well, I married Maxine Love who I met when I was a student at the 
university. She was a student also and she was studying Arts. We became engaged I suppose 
about eighteen months before. Just before I went to Darwin we became engaged, and then we 
were married. But we only had about three weeks together and then I had to report back. I 
had to go to general details depot at Claremont. I think I must have had 21 days or 24 days 
leave. I went to the Claremont Showground which was the general details depot, and they 
kept saying to me, "All right, you've got another two days leave," or three days leave or 
something like this, because they hadn't put me on a draft. They had a lot of troops waiting 
around for trains and so on. So this was great and I'd have another two or three days. This 
went on for another couple of weeks, and we were both very happy about this, until one day I 
went back and we had already made plans to go away for the weekend or somewhere. I got 
back and they said, "Right, you're on the draft. You're leaving at eleven o'clock this 
morning." [laughs] That's the way the Army worked. So I'm afraid I was off. I just had time 
to ring my wife and tell her. 

EH Oh dear. Had you had enough time to set up a home or anything like 
that - a flat or anything like that? 

MEDCALF No. Setting up a home was absolutely out of the question. Even if you 
wanted to and you had the money, you couldn't possibly do it at that time. There was no way. 

EH There was no accommodation. 



Wedding reception photo 13th Airi1 1944. 



Lieutenant AIF Darwin area, July 1943 
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MEDCALF No, no accommodation. Everything was at sixes and sevens. You had to 
get a permit for everything you did: a permit for houses and buildings and food rationing. 
Food rationing coupons - I remember we were on our honeymoon and we went down to 
Albany, and we borrowed my father's utility truck to visit some friends one night, and we 
were in their house talking to them. We left the coupons on the front seat of the truck, the 
coupons for butter and tea and that sort of thing. We came out and the coupons had vanished. 
So that was the kind of climate that we were in at that stage. So we simply were living from 
hand to mouth, you might say. 

So I was then whisked off very smartly on the troop train to Adelaide where we went to the 
general details depot at Wayville, which was the Adelaide Showground, and the same 
shemozzle was occurring there as had occurred at Claremont. People coming and going, and 
every time you inquired they'd say, "Oh no, no, you're not on the draft." This was extremely 
awkward because this went on for a couple of weeks in Adelaide. I had some relatives in 
Adelaide. It was very nice, I was able to visit them, but I was getting very restless. I wanted 
to get back to my unit. 

So one day I went in to Shell House in North Terrace in Adelaide, which was where 
Movement Control (Army Movement Control) was. I went in and presented myself and I said, 
"My name is Medcalf and I'm a lieutenant in the 16th Battalion and I'm sick of being stuck at 
Wayville camp. I want to be sent back to my unit as soon as possible." So I thought well 
nothing will happen of that. I know what they're like - absolutely nothing. So they said, 
"Well, we'll notify your unit." So they did that. Anyhow I'd no sooner got back to Wayville 
camp, perhaps an hour or two later, when a message came through that I was to report the 
next day to Parafield Airport which was then in use in Adelaide, to catch a military plane for 
Darwin. The unit was on embarkation alert. I didn't know this, I had no idea. 

So I went to Parafield the next morning, it was the old airport just out of Adelaide, and I was 
taken out there, of course. I remember being very delighted to meet some soldiers who were 
going off to England, who'd been sent by their unit to go to England. They told me they were 
going there to repatriate Australian prisoners. I said, "What does that mean?" They said, that 
meant that as the second front had just started - the Normandy invasion had just taken place - 
they anticipated releasing Australian prisoners held in Germany, and were going to take care 
of them and bring them back. Well that was good news. 

Anyway it was chilly and as cold as anything in Adelaide, and I had all my service dress on, 
woollies and things, and a great coat. I got in the plane and got to Darwin. It was an Air 
Force transport plane. I got to Darwin1  and I remember walking out of the plane and I was 
struck by the heat. Although I'd been used to it before, I'd forgotten that it was hot up there. 
I was gradually shedding my clothes, and got back to the unit, and a few weeks later, we took 
off for overseas. 

]The plane actually went to Adelaide River, not Darwin proper GM). 
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We went up to Darwin, didn't know where we were going, had no idea, and we were put into 
a ship called the USS Evangeline which had been a sort of large ferry travelling between New 
York and Boston before the war, and had, of course, a United States crew and so on. Well, 
we were cramped in. The officers had cabins but I slept on the floor,' [laughs] it didn't 
make any difference. We were all jammed in. 

After we'd been at sea for a few days we knew which way we were heading.... We'd left 
Darwin and we were travelling east, and we'd have been at sea for a few days, when there 
was an announcement made over the public address system by the Brigadier who told us we 
would be going to New Britain; that we'd be landing at Jacquinot Bay and so far as they knew 
there were no Japanese there, that the Japanese had retreated from Jacquinot Bay, but they 
couldn't take any risks and therefore, we would treat it as an opposed landing and we'd have 
to take every care in case there was any problem there. So we were under blackout conditions 
as we travelled up through Torres Strait and around the end of New Guinea and across to 
New Britain. Jacquinot Bay is about half way along the south coast of New Britain. 

So we came in there on about the 26th November, I think it was, in 1944, and we got into 
landing craft and landed. There was no opposition. The Japanese had left there. There were 
signs of them all around. We were allotted our camp in a place called Palmalmal Plantation, 
and I can remember we spent the rest of the day clearing the undergrowth and our chaps were 
finding some rather weird looking creatures there which they thought were goannas. They 
would pick the goanna up on the end of a bayonet, not stab it into the goanna, they just 
levered the bayonet under the goanna, and throw it at one of their mates and say, "Look " 

This would come hurtling across at you. After we'd been there a few hours in between 
clearing and people throwing goannas around, the medical officer who had a book on snakes, 
came over and said, "Don't do that any more, be very, very careful. Those things you're 
throwing about are death adders." 

EH Oh no! 

MEDCALF Fortunately I think they were pretty sleepy death adders because they 
must have been hibernating or something because nobody got injured by them, but they have a 
nasty spike in their tail apparently. This can be fatal. 

Anyway we cleared our space and put up our tents after a few days, and then we had to have 
patrols all round the area, and we were getting used to the tropical conditions in the islands. 
New Britain is part of New Guinea - a separate island but all part of the mandated territory as 
it then was. We moved about, located ourselves as to where all the native villages were 
around about and so on. 

Then one day, a few weeks later, we got word that we were moving forward into an 
operational area where active operations were taking place. So we had to pack up, leave all 

1There were three officers including myself allotted to one particular cabin. I was the junior officer so I was 
allotted the floor. The other two (both captains) had the two bunks (IM). 
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our stores and things in a rear area, and we went forward to this place where we set up camp 
in another coconut plantation up there. A very pretty place. These places were all very pretty, 
lovely fast-flowing rivers, clear and clean, a beautiful place. We set up our camp there near a 
little beach. The beaches are dirty, grey colour not white, and our patrols moved out. We 
were not actually directly involved in the attack at this stage. We were about four or five 
miles away from it. We were right alongside an artillery regiment who kept pounding away 
day and night, into a great big plantation area called Waitavalo where the Japanese were, and 
we didn't get much sleep at night-time because of this noise that was going on. 

Anyway the brigade that was up there was about to be relieved, the 6th Brigade. We were, in 
fact, the reserve battalion of the 6th Brigade at this stage.1  We'd come up and taken another 
unit's place, and we were there as the reserve. So they then moved out and we moved 
forward up into the area. They had actually captured this Waitavalo Ridge. Well, it was more 
or less captured, we just had to clean it up. The other units of our brigade then came up and 
we all established ourselves in what we called 'perimeter defences' where we were protected 
by our own light machine-guns and so on, all around our perimeter. But we were widely 
dispersed; no front, we were all in separate little perimeters. If you wanted to link up with 
another one you would have to go by very careful patrol and make sure everything was clear. 

I was in the headquarters at this stage. I'd become the transport officer. They still had 
transport officers, although the old transport that we used to have had all gone. We had about 
ten jeeps. One of the things that I remember most clearly was one morning we had a visit 
from some military police and intelligence personnel who came in and started digging all 
around within about ten yards of where my tent was, and I didn't take too much notice of 
them; I had other things to do. 

END OF TAPE THREE SIDE B 

116 Battalion which was part of 13th Brigade had been temporarily detached to 6th Brigade. When 6th Brigade 
had completed its task 13th Brigade took its place and the other battalions of 13th Brigade came up and joined us 
(11. 
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MEDCALF But one of my soldiers came up to me and he said, "You know what 
they're doing?" and I said, "No," and he said, "They have found some identification disks of 
New South Wales soldiers who escaped from Rabaul, and they reckoned they were massacred 
in this area." On closer inquiry we discovered there were marks on the trees and it appears 
that the Japanese Imperial Guard who'd been located.... Imperial Guard are Marines.... I 
don't know exactly which unit, but they'd been located on a Japanese cruiser in the bay, and 
they'd been waiting there in the early days of the Japanese invasion of New Guinea. They had 
captured Rabaul and some troops, some from the battalion who'd been in Rabaul, had escaped 
from Rabaul, and they'd got right down, about 60 miles down to this place, the Tol 
Plantation, and when they got there the Japanese had captured them and bayoneted them, and 
the marks on the trees were the scores kept by the Japanese. This was authenticated by stories 
from the natives. It was a well-known event, the Tol massacre, and took place about ten yards 
from where my tent had been set up.' 

Anyway, this didn't make our chaps any happier about the Japanese, but that was that. We 
then had to take various actions around the place. Our forward companies were involved with 
various incidents involving the Japanese. At this stage the Japanese were pulling back. They'd 
been severely battered by the United States and our own Air Force, and I don't think they 
were in a very aggressive mood. I think they were just trying to hold their ground. Our 
people were simply holding the ground in this forward area, which had been captured, and I 
think that the Army orders simply were that we were to adopt a holding role. But we had 
active patrols going around everywhere all the time, and there were quite a few incidents. 

We used to have to take patrols from headquarters up to our forward companies. We had to 
take their stores up from headquarters. There were three or four officers in headquarters who 
were involved in this - I was one of them - and every morning the New Guinea administration 
would bring around 50 or 60 natives, New Guinea natives. They would be the porters, and 
they would be given the stores to be taken up. They'd be supplied to them and there were 
four-gallon drums of sugar and tea and all the other stores that they required for their 
sustenance - food, equipment, ammunition. So they'd be loaded up and then the New Guinea 
administration officer would hand them over to us. He was finished at that stage. He didn't go 
with them, he just brought them up to us. He was an Australian. 

Then it was our task to take charge of these New Guinea natives and go up to each of our 
forward companies in turn and supply them. We might have to go five to eight miles to each 
of the different companies, through the jungle, along a jungle track. So naturally we did this 
with great care; there was always an officer in charge and about six or seven soldiers, perhaps 
up to ten - a section. We were very, very careful about how we moved in case we were 
ambushed, particularly as we were going across a creek or anything like that. 

'My references to the Japanese Unit whose members carried out the massacre and the Australian unit have not 
been verified but the massacre certainly took place authenticated by a wounded soldier and local natives who looked 
after him. It was clearly a war crime of the worst order (IM). 
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Well, we did this quite a few times, and I remember on one occasion that I went up there, it 
happened to be my wedding anniversary. [laughs] The first one to date. I was perhaps a little 
superstitious.1  Anyway I was particularly careful this day as we went up there. I was in 
charge of patrol this day, and moved very carefully. When you got into a forward company 
you wouldn't even know you were there because they were so well concealed, and they had 
their sentries around. Suddenly I became aware that we'd come into the forward company. 
We knew where we were going, but they were so well-hidden. They just let us in because 
they knew we were coming. We got into the forward company and I went up to Captain 
Robinson who was the OC of that company, and he said, "Have you heard the news?" I said, 
"No," and he said, "President Roosevelt has just died." I can remember rather irreverently 
saying, "Thank goodness it was him and not me!" [laughter] However, I didn't mean any 
harm as far as President Roosevelt was concerned because he was a great hero and a great 
supporter of the allied cause. 

Well, a month or so later we heard the news over the artillery radio that the war in Europe 
had ended about May, and that all effort would now be made to clean up the Japanese war 
and, of course, at this stage, the war had been going on for so long, everyone was pretty 
anxious that it should be over as soon as possible. 

We continued with what we were doing, and then in about July or August I was told that I 
was to go to a school in Lae, on the mainland of New Guinea. They had these Army schools 
all the time and you'd just be told that you were going to one - so I was to go to a transport 
school at Lae. Not that I particularly needed a transport school. I'd been to one before, but 
they'd get orders, "You will send one officer and so many NCOs to a transport school." So 
they said, "You are going." So all right, I'd never been to Lae, it would be interesting. So off 
I went and I was allowed to take my batman with me, who was a very nice young guy called 
Private Yeoman, and he was delighted because he was getting out of this forward area. So he 
was pretty pleased and I guess I was too. 

So we went over to this school and we had an interesting time there for a month, and 
travelled up to Bulolo and Wau and all sorts of amazing things happened: landslides and 
things. So we had a lot of adventures trying to get the trucks back that we were driving. I 
remember one occasion when I was driving one of these big three-tonners which you had to 
drive in the old-fashioned style. They didn't have synchromesh gears. You had to double de-
clutch them. If you were driving one of these along a track which the engineers had made 
around the side of the mountain and you came to the end of the mountain, the track simply 
took a left-hand bend at about 45 degrees and went round. You had to be very careful because 
it was very slippery. When we weren't driving we were sitting up on the back of the truck. 
There'd be three or four chaps in each truck, and looking down from the canopy on that 

had drawn the patrol for Friday 13th April 1945, my first wedding anniversary. I may have had good reason 
to be superstitious about that day. On the same day, Friday 13th April, one of our patrols to Jammer Bay was 
"jumped" by a Jap patrol and suffered a number of casualties. Two of our officers had to face courts martial over the 
incident. But an interrogation report of the Japanese officers involved (after the war ended) indicated that the Japs, in 
spite of having the element of surprise, had ended up with greater casualties, with 8 killed and 15-16 wounded (IM). 
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occasion, I could see two or three trucks which had slipped over the edge right down at the 
bottom of the valley. [laughs] So we were particularly careful. 

On the way back there were bad landslides and we had to dig our way through these 
landslides and remake the road. We were several days late returning and had to spend the 
night sleeping in native villages. Then when we got back to Lae, I had developed a bit of a 
skin disease in the tropics, and I thought, while I'm in Lae I'll get this fixed up. I didn't think 
it would take very long. So I knew what to do. I had to get on a form; I'd learnt that. So I 
reported to the medical people and they sent me into the Lae Hospital so I didn't return to the 
unit immediately, and I may say that Private Yeoman was very pleased that I'd taken this step 
too, because he was sent to the general details depot while I was in hospital. He used to come 
and visit me every day. I don't know whether the general set-up was very marvellous because 
I developed shingles in hospital. I don't know whether I was infected with them there or what, 
but anyway I developed shingles. So I was there for about two or three weeks. 

Well, one night the commanding officer of the hospital, a doctor who was a West Australian, 
Colonel Robinson, Norman Robinson, a well-known West Australian surgeon, came prancing 
in to the ward with a bottle of whisky, and said, "They've just dropped an atom bomb on the 
Japanese!" [laughs] So all the patients got up out of their beds and proceeded to help him 
drink the bottle of whisky. Well, of course, we were all very delighted. 

Anyhow I was still allegedly bedridden, but a night or two later, I remember we had a visit 
from Gracie Fields. She'd come over to entertain the troops with her husband, and they said 
that the nurses were all going from the hospital, and they wanted an officer to protect the 
nurses. So they came down looking around, and whoever it was in charge picked on me. He 
said, "Right, you'll volunteer to go along as escort for the nurses. So I said, "Well how can I 
do that? I'm supposed to be bedridden." He said, "Well, that's all right, we'll give you a 
uniform and a pistol and you will go along with them." They gave me a revolver and they 
dressed me up in a uniform. So off I went in a busload with all the nurses, and we sat in the 
front row and had a marvellous view of Gracie Fields. There were 10 000 troops at that 
concert. You could see them all stretched right behind. It was night-time and some of them 
had perched on the top of a latrine building which was erected right over this latrine place, 
and so many had got on that in the middle of the show the latrine building collapsed to the 
great entertainment and amusement of all the rest of them - including probably Gracie herself. 
[laughter] Anyway it was a marvellous concert, but I remember that incident very well. 

Well then the conclusion of my time in the hospital - at this stage Emperor Hirohito had sued 
for peace, and we were all pretty pleased about this. I was sent down to the general details 
depot for return to my unit and the first person I met when I got there was our former doctor 
from Albany, Dr Harry Hanrahan. He'd been stuck in Australia for the whole of the war and 
had finally, through breaking all sorts of rules and regulations, managed to get himself sent 
overseas, and he got as far as Lae and he said, "I want to see some action." This was just 
before the war ended. So he hijacked a launch that belonged to the Navy and set off with a 
friend in this launch heading for Rabaul, which was about 150 miles away. Of course, they 
ran out of petrol about a third of the way there, and they were being hotly pursued by other 
Navy craft. He was brought back to Lae and placed under arrest, and he was about to be 
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court martialled.' I don't know what finally happened. There was nothing much I could do to 
help him. He was a very nice fellow and a very excellent doctor, but I suppose in the general 
shemozzle of the time, nothing much probably happened. Everything was very mixed up. 

Anyway we were flown back to Rabaul this time. We went into Rabaul. The unit had gone in 
there. We went up in a flying boat, landed in Simpson Harbour in Rabaul. I remember while 
we were waiting there a number of German missionaries came out to get on the seaplane to 
go back to New Guinea, and I was talking to them for a while. They had been more or less 
regarded as enemies by the Japanese, although the Germans and Japanese were ostensibly on 
the same side. They'd been confined to their mission, not allowed any rations or anything; 
they had to live off whatever they could find themselves, and were regarded with grave 
suspicion by the Japanese during the whole of the Japanese occupation. They were Lutheran 
missionaries. 

Anyway we went back to the unit. As soon as I got there the Commanding Officer said, 
"Right, you're in charge of all the Japanese prisoners." [laughs] 

EH How many Japanese prisoners were there? 

MEDCALF Well, they were allotted to the unit, you see, to look after. There were 
60 000 Japanese in Rabaul, and we had about 1000 allotted to us. They were in a barbed wire 
enclosure in our battalion area, one section of it. He said, "You're in charge of them and you 
must make them work. They are in work parties and you've got to take them in hand." So I 
found out what the score was in all this and, of course, they had their own officers and they 
had surrendered. Hirohito had allegedly honourably surrendered. So they were still running 
their own affairs except that they had to do what they were told by us. 

Every morning a party of Japanese prisoners would report to me and I would tell them what 
they had to do. 

EH So they had an English-speaking..., they had someone speaking English? 

MEDCALF They had an interpreter who was a highly-educated fellow. I got to 
know the interpreter pretty well. He was from a Japanese university, very well-educated, a 
very good-looking Japanese man, and we had quite a few discussions. We used to rub it into 
them that they'd lost the war, of course. I suppose you could excuse us for doing that, and 
they would pass that off, and I would say to him, "What's going to happen now? What's 
going to happen to Japan?" He said, "Japan will be all right." He said, "The next war will be 
between America and Russia." That's what he kept telling me all the time. 

1After consulting the maps I see that Rabaul was nearer to 400 miles from Lae as the crow flies. The story I've 
related is the one that Dr Hanrãhan told me. He'd been our family doctor for years and was held in the highest 
respect. He was an adventurous soul who must have chafed at being forced to remain in Australia during the war 
(IM). 



TAPE FOUR SIDE A MEDCALF 47 

Anyway we'd give them jobs to do around the area. They had to clean up the area. They had 
to get drums of petrol out from where they'd buried them in the Coconut plantations, and we 
had work parties going round. Our people were very strict, and on one occasion, one of my 
corporals was a bit over enthusiastic and he was in charge of one of these small work parties 
with the Japanese there, and he showed one of them a photo that somebody had sent him from 
the Sunday Times. There was a photo of an Australian officer being beheaded in this Sunday 
Times, and he showed this to the Japanese. He said, "What do you think about that? See, 
what do you think about that?" The Japanese didn't know what to think about that. I don't 
think he understood what he was saying to him. Anyhow the corporal thought he wasn't 
working quite hard enough so he gave him a prod and, of course, he prodded him with the 
end of his bayonet into his backside. It didn't do the Jap any serious damage or anything, but 
there was a report on that and the corporal was court martialled. I don't know that he got any 
very serious sentence but, of course, we were very strict. We observed all the protocols of the 
Geneva Convention and all that, which they had never done, and that's what was rather 
galling to our people and our soldiers, you see. I mean he was saying, "That's what you did 
do to our people, you beheaded them and maltreated them, and we're looking after you." 

But I had an experience too because one of our trucks wouldn't go. I may say the truck that 
I'm referring to was a Japanese truck. We'd taken over all the Japanese trucks. It wasn't 
actually Japanese, it was a very old Chevrolet, but they'd been using it. It needed a new 
carburettor. Anyhow one of my chaps said, "Look, they've got these carburettors up at the 
Japanese depot up there. You go up there, they'll give you a carburettor. They've got them. I 
know. I've seen them." He'd been up there and seen them. So I went up, large as life, and 
went into this Japanese store. I must say I didn't like it much because they all smelt. They 
had their own peculiar smell. Their cigarettes had a particular smell. We found it very 
offensive. Anyhow I went into this store, and told the storeman what I wanted. I showed him 
the old carburettor, and so this chap got out a new carburettor and gave me the thing and I 
signed for it. I walked off and we fixed up the truck. 

About a week later the adjutant of our unit rang me up and said, "What have you been 
doing?" He said, "Ooh, there's a message here from general headquarters saying that you 
should be court martialled," and I said, "What for?" He said, "For commandeering Japanese 
supplies." I said, "Oh rubbish! I got a carburettor because we needed it for our truck." He 
said, "Yes, but you signed your own name," and I said, "Well, that's right. What did you 
expect me to do?" "Well," he said, "you should have signed John Curtin or something like 
that!" He said, "I would have thought you had more sense." [laughter] Anyway he said, "The 
CO has told me to take appropriate action, so I have taken appropriate action. I've torn the 
thing up and thrown it in the wastepaper basket." [laughter] 

Anyway we had a visit from a Japanese general one day, who wanted to inspect the Japanese 
soldiers. This general came up with a couple of aides and an interpreter. 

EH Did he come under Australian supervision? 

MEDCALF He came in a staff car in to our area. This is how silly the whole thing 
was, you see. 
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EH So he wasn't under Australian supervision? 

MEDCALF No, they were living in their own area, but all their soldiers, all their 
troops, were, but the general - I suppose there was some sort of control over him, but he got 
permission to visit his troops. So he came down. I got a message from the interpreter that the 
general wanted to inspect his troops. So I said.... we were in a fairly tough frame of mind at 
that time. I told the interpreter that, "There are no troops here. There are some prisoners, 
does he want to inspect the prisoners?" Anyhow he said, "No, he wants to inspect the 
soldiers." I said, "The Japanese soldiers are Japanese prisoners, if he wishes to see those." So 
after a bit of toing and froing, he said, "Yes, he would like to see the prisoners." So I said, 
"Would you ask the general to come up and ask me himself?" The general was about ten 
yards away, looking very much like a general, and he had all these lackeys in between him 
and me, you see. I said, "Ask him to come up here and ask me if he wants to." So after a bit 
of persuasion they got the general to come and stand about a yard away from me, and I said, 
"Now he can ask me and you can translate it." So the fellow said something and he translated 
it. So I looked at the general and I said to the interpreter, "You tell the general that when he 
comes into this area, he's got to have a shave. He hasn't had a shave." [laughs] The 
interpreter said he wasn't going to say that to the general. I said, "Everybody here, all 
Australian soldiers have to shave every day. That applies also to the general when he comes 
into our area, he's got to be shaved." So he said something to the general and there was a 
muffled conversation in Japanese. Of course, they could have been saying anything at all. I 
can just imagine what they were saying about me. Then the interpreter said that there was a 
shortage of razor blades. Well, I had to accept that! [laughter] There was a shortage of 
everything. I said, "Very well," so off he went and inspected his soldiers. 

The very next day I was walking around in the area and along came this interpreter. He was a 
very small Japanese and he came up puffing and puffing and red in the face. He was carrying 
a bottle of something, and he came up to me, saluted, and said, "Sir, a present from the 
general" and proffered me this bottle. I said, "What's this?" he said, "A bottle. Very, very 
nice, very good." I said, "What is it?" He said, "Sake, Japanese sake. Very good drink." I 
said, "How do I know it's not poisoned?" He said, "I will show you," and took the cork out 
of the bottle and pulled out a little cup from his pocket and poured himself a drink, drank it 
and put the bottle on the ground and disappeared. Whether it was poisoned or not I wasn't too 
sure. 

Anyhow I took it up to the officers' mess. I wasn't going to drink it. In the first place I didn't 
drink that sort of stuff. I put it in there. We had a dental officer who rather liked his drink if 
he could get any, and it was always in short supply. So he drank the bottle of sake and he 
recovered all right so it obviously wasn't poisoned. 

Well, we stayed there for a couple of months in this area, and then we were all released on a 
kind of point system, depending on how long you'd been in the Army and whether you were 
married and had children, and all that sort of thing. We all had various points and some had 
more than others. Some had to stay on. Some recent people who'd come in in the last few 
months, they had to stay on and then they were eventually transferred to Bougainville. There 
were other parts of New Guinea where they had to stay on as rear forces. But we got away 
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late January, early February 1946, and went to Brisbane and then by what appeared to be a 
rather slow process, we gradually came home by train. It was slow because we were sort of 
shunted around. There were troops everywhere and people going home and back and forth 
and a general mess. 

EH For people anxious to get home that must have been very trying? 

MEDCALF Well, it was good to be going home. We got to Port Pine and the party 
that we were with were put on a troop train at Port Pine and they allotted all the troops to 
carriages. Well, one company of soldiers had to sleep in sort of open stock wagons, the things 
they used to carry stock around in. I forget what they called them.' It only applied to one 
particular company, and the company in fact, was the company that came from Kalgoorlie. 
They said, "We're not going to travel in these. We've been overseas fighting for our country 
and so on, and we're hanged if we're going to come back and be put into these cattle trucks 
on the train, to travel back in these cattle wagons." So they refused to get into them. Anyhow 
the train was delayed at Port Pine and everybody else was in their place. These trains were 
under separate command, not under our command. There was what was called an OC Train. 
Now the OC Train and his staff said, "That's what you've got to travel in and that's all 
you're getting and that's the end of the matter." The men refused and they stayed on the 
station, and the OC said, "All right, the train's pulling out," and all the whistles blew and the 
train took off without them. There was nothing we could do about it. We were all under the 
command of somebody else. 

So we came back to Perth. But I heard later that these chaps had to spend the next six weeks 
working on the roads in Port Pirie as a penalty for not catching the train. Eventually I think 
they were glad to go on any sort of wagons to get home. Anyhow we got back and we were 
demobilised. 

When I got home, my wife had had a child and I hadn't seen her - a daughter - so I saw my 
daughter for the first time when I got back, and she was thirteen months old. 

EH Oh, it must have been a very emotional time to be coming back. 

MEDCALF Yes, it was. Yes, I hadn't seen her, but I'd heard all about her, of 
course. But she was thirteen months old when I saw her first. I was very happy to be home. I 
had a bit of leave but we all then had to resume our peacetime occupations. 

END OF TAPE FOUR SIDE A 

1B Company of the 16th Battalion were allotted to cattle wagons. The rest of the battalion travelled in ordinary 

second class compartments (IM). 
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A further interview with Hon Ian Medcalf, held in his offices on 26 May 1993. 

EH Oh Mr Medcalf, can we commence this afternoon by discussing your re-
entry into postwar life really, re-establishing your family life and what that was like; problems 
that you faced coming back after the war? 

MEDCALF Well, most of the members of the battalion returned by troop train. I 
think it was probably late January or early February of 1946, we got back to Perth and all we 
had were the things that we had during the war. We had our goods and chattels with us in 
steel trunks and things like that. I can remember my wife was living with her parents at the 
time when I returned. She was at home. She didn't quite know when I was getting in and I 
arrived, I think, on the carrier's truck that brought my steel trunk. I remember coming to the 
back door of the house and she was very happy to see me. That's when I met my daughter for 
the first time, who was thirteen months old. She came crawling down the passage. 

We stayed there for a few days and then my wife secured a house at Watermans Bay. She'd 
managed to arrange to rent a house. It was very difficult to get rented houses at that time, but 
she got one out in Watermans Bay. So we went out there. I had a bit of leave before I had to 
resume my articles. I knew that I was going back into my articles with Sir Ross McDonald. 
So we went out to Watermans Bay and this was fine. We had a holiday and it was a bit of a 
change, but I can always remember my wife's reaction to the end of the day. During the war 
when I had come in from whatever I was doing, that is when we were in a standing camp, 
and I'd had my jungle greens on, I'd simply take them off and drop them on the floor and 
then change into something else - have a shower and change. The batman would come and 
collect the jungle greens [laughs] shirt and trousers and cart them off. I remember doing this a 
couple of times at home, dropping these things on the floor. [laughs] However, I got fairly 
short shrift from my wife. She said that she wasn't the batman and in future I could put them 
in the washing basket [laughs] or somewhere convenient for the laundry. 

But it was quite a difficult thing to get used to civilian life again. I was lucky that we had this 
break out at Watermans Bay. We were there for, I suppose, two or three months, because I 
started back at the office while we were still out there. I had to catch the bus in every 
morning, and it was about an hour's trip in those days from Watermans Bay into town. But 
we didn't have very much money. I had the rehabilitation allowance which was provided by 
the Commonwealth for ex-servicemen, which was five guineas a week plus five shillings for 
fares, which amounts to about eleven dollars in today's money and, of course, that went a lot 
further then than it does now, BUT we didn't have anything to spare and we had to pay the 
rent. 

So one day when my wife was in town, she went into the Legal Service Bureau, which had 
been set up to assist ex-servicemen, and she told them that we had just received a notice 
telling us that our rent would be increasing, and this had come out of the blue. So they 
immediately wrote a letter to the owners and said that they couldn't do this, it was against the 
law. They'd have to apply to the court. Rents in those days were controlled. Everything 
virtually was controlled, rents and prices, land sales and building permits, virtually everything 
you wanted to do was under some sort of control. So they wrote to the owners and within 
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about 48 hours we received a letter, a registered letter in the post, with a notice of eviction, 
evicting us from the premises. We had, I think, about fourteen days to get out, and that was 
that. That was their answer to our request that the rent be reviewed in accordance with the 
law and not just arbitrarily by the owners. 

We weren't very pleased with this but there was nothing we could do about it. We saw the 
Legal Service Bureau and they said, "Sorry. It's just too bad. We can't help you now. You'll 
have to find other accommodation." Well, we were able to due to an arrangement. My mother 
had a flat in her house at Albany which was vacant, and so she was able to arrange a swap 
with some very nice people, the Ambroses who lived in North Perth, and we were able to 
move into their house. They were being transferred to Albany. He was the manager of the 
Shell Company down there and so they took the flat and we took their house, and this was a 
marvellous arrangement for us. It lasted for a couple of years. 

But the homecoming was difficult in many ways. After being in the Army you got into that 
frame of mind where after years in the services you expected that everything would be done 
for you. You became dependent on the government. It was a curious state of mind and you 
had to change your complete mental attitude to get back into civilian life. You had to realise 
that you had to do everything for yourself, that no-one was going to help you, and you 
couldn't rely on the government to look after everything as they had. They looked after every 
single thing, including paying your wife or your dependants their allowances and so on, so 
that you were able then to concentrate on what you had to do as a serviceman, as a soldier or 
what have you. But coming back into civil life, that was the change and the shock which I 
guess most ex-servicemen had to undergo. 

EH Mr Medcalf, can we record the date of birth of your first child and her 
name? 

MEDCALF Yes, Margaret was born on 17th December, 1944, I think that was the 
date. She was about six weeks premature. My wife had been staying with a friend up at 
Darlington and rather foolishly they'd decided to climb a tree - it shows how young they 
were. [laughs] Unfortunately this brought this birth on a little earlier than expected. 

EH Mr Medcalf, you then took up articles with Robinson Cox. Could you 
describe this training period? 

MEDCALF Yes. I contacted Sir Ross McDonald when I came back, and told him 
that I was back, and he said, "Right. Well, when you're ready to start you let me know," 
which I did. So it must have been about March of '46 that I actually went into the office. He 
told me that he was no longer actively practising because he was engaged in Parliament. He 
was the Leader of the Opposition, and very active in the Legislative Assembly as the Member 
for West Perth. He invited me up to Parliament House a day or two after I started, and I 
remember going up there and having lunch with him. I had been there once as a boy, but I 
hadn't been there for a long, long time. I remember as we were sitting down having lunch, he 
pointed out Frank Wise to me. Frank Wise was the Leader of the Labor Party and the 
Premier at the time, and he pointed him out, sitting further down at one of the tables, and he 
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said what a fine man Frank Wise was, and that he could have easily been in his party - that is 
the National Party, as it was then called I think. No, they hadn't changed their name to the 
Liberal Party,' but he said, "He could easily have been a member of our party. He's one of 
these people who is dedicated to the welfare of the State and party politics comes second with 
him." 

EH Did you have an interest in politics yourself at this time? 

MEDCALF Not particularly, no. I was mainly concerned with completing my 
articles and becoming admitted as a legal practitioner, so I didn't see much of Sir Ross. 
Occasionally he would walk into the office and I'd just see him for a few moments. I had a 
number of talks with him over the years whenever he did come in, and it was always very 
interesting. I always liked talking to him. But I put my head down at the office and decided to 
do all I could to learn all about the law. I was very conscious of my being out of touch with 
it, having graduated some five years or so before at the university and having all those five 
years of the war in between I was really quite out of touch. One almost felt that one had 
forgotten everything one had ever learned because of the intervening period. Of course, I 
hadn't forgotten everything I'd ever learned, but I was reviving it and learning the practical 
side. 

The university is a theoretical training and I'd only had three months in Parker & Parker's 
office before I went into full-time duty in the Army. So I was now busy applying the theory 
in a practical way and learning all the practical parts. For example, you learn about affidavits 
and declarations and things when you're at the university, but they're all just one piece of 
paper or another. There doesn't seem to be any differentiation. You learn about the rules 
governing the making of a will, but you've probably never seen a will. I shouldn't be saying 
that this applies now but this certainly applied in my time. So we were able then to get 
practical experience, to see what wills looked like and to understand the difference between 
various legal documents. 

But I suppose the main part of our training was being very humble as articled clerks and we 
were actually nobodies, of course. Articled clerks were nobodies, and it's a good way to 
learn. We got around to all the government offices, found many of the people in the 
government offices very helpful, some of them not at all helpful, but that didn't matter. You 
soon sorted out the good ones and the bad ones. 

I was very keen on my job and I remember staying after five one evening. This was unheard 
of apparently in the office, but I didn't know that. Everybody had gone by five o'clock and 
the accountant who had charge of the keys and always locked the office up, had locked it. So 
when I came to go out the grille at the bottom of the staircase it was locked. This was not any 
great problem to me because having been in the Army, and so on, I scaled the grille in no 
time, but when I got over that, I found there was another one which led into Howard Street 
and which went from floor to ceiling. So I couldn't get through that. It was securely locked. 

believe this is incorrect and the party had already changed its name to the Liberal Party (IM). 
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So I went to the back of the office. There'd been some builders working there and one of the 
doors was open, and inside this office there was a big length of rope. So I tied the rope to the 
leg of a table and opened the window, and got out down the rope into the lane below. [laughs] 
This, as I say, wasn't any great trouble at that age, although it certainly would be today, and I 
had to pull the window down as far as I could as I was going down so that the place wouldn't 
be burgled, and get in very early the next morning and pull the rope up and lock the window. 
[laughs] 

But I was very keen. I can remember coming in one Good Friday and working in the office, 
in the morning of Good Friday. This was probably very sacrilegious of me, but I just wanted 
to get all of my work up to date and keep it up to date. 

As articled clerks we used to haunt the government offices and used to have quite a bit of fun 
with some of the people, in the process of learning. There was a man called Mr Cox who was 
in the probate office at the Supreme Court. I thought he was quite old but, of course, he 
probably wasn't terribly old, but a lot older than me at the time. One day I went in there and 
he was coughing and spluttering away, and I said, "Hello, Mr Cox, what's the matter?" He 
looked up, blowing his nose, and said, "I don't know what it is. I think I've caught something 
off one of these death certificates." 

Then in the central office of the Supreme Court there was a character called Jock Hamley. He 
was a terror. He used to try to terrify all the articled clerks, although it wasn't long before we 
all got the better of him, of course, because we got to know his ways and he got back just as 
good as he gave. But he used to abuse all the principals, that is to say, all the lawyers, and he 
did this presumably thinking that the articled clerks would be a receptive audience. He got 
into trouble a few times for some of the things he said and did, but he wasn't a bad fellow. 
He'd been a World War I veteran and I think he suffered from war wounds which put him in 
a bad mood. 

But we were learning, you might say from the bottom up. We got used to actually doing 
things ourselves, and perhaps in a way it was more practical than theoretical, but that was just 
what we needed, and it seemed to fit in with the frame of mind that we were in, those of us 
who were ex-servicemen. There were two other articled clerks with me at the same time and 
they were both ex-servicemen also. 

EH Now, Mr Medcalf, you continued your role, your Army role, into the 
Citizen Military Forces, and you had an extensive career there. What was this commitment 
and how did it fit in with your law career? 

MEDCALF Well, it was while I was still an articled clerk. In about July of 1946, I 
rejoined the Citizen Military Forces. The old battalion that I'd been in before, the 16th 
Battalion, was then mixed up with another battalion. It was called the 16th/28th, and they 
operated from the very same drill hall in Bazaar Terrace (which has now disappeared, where 
they've got the Quadrant Building) which I had been associated with earlier. This time, of 
course, when I rejoined, I was a lieutenant as I finished the war as a lieutenant, and we used 
to have weekend and weekly parades - weekend camps, annual camps, and weekly parades. 
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We had a lot of people who were much the same as I was; young men who'd served in 
various capacities during the war, and also youngsters who were postwar and who came in as 
recruits to learn something about the Army. We used to have a lot of fun and enjoy ourselves 
in between times. 

I remember we went over to Rottnest at Easter - it must have been 1947 probably, or 1948 - 
and had a camp over there. I particularly remember this because we were doing an exercise 
on the hills out there at the back of the settlement, and there was a bit of an argument 
between our commanding officer, Colonel Sublet, and Brigadier Ainslie who was the brigade 
commander and who, of course, had superior rank. They were arguing as to which way the 
enemy was likely to come, that is, the fictitious enemy, which we were supposed to be 
opposed to. Anyway they couldn't agree and there was quite a wordy argument on the top of 
the hill which was a little bit embarrassing to all concerned. I had and still have a very high 
opinion of Colonel Sublet, but I think perhaps for a moment he overlooked the old Army 
saying that the correct solution to any military problem is the opinion of the senior officer 
present. [laughs] It's rather important to remember that when the senior officer is there. 

But then I went through the various stages of taking exams for promotion. The Army has 
these exams for different ranks and so on, and as the years went by I was promoted. I took 
the exam out at Guildford for captain, and then the exam for major, a few years later, at 
Spearwood. We also, in the exam for major, had to study military history. I remember 
studying the Burma campaign. This was fascinating. This was no task to me because I was 
always interested in history and this was a pleasure. 

I may say that this was all going on at the same time as I was completing my articles and 
being admitted to the Bar, and serving as a young legal practitioner. I had taken my 
Barristers' Board exams towards the end of 1947. The Barristers' Board exams, in those days, 
comprised a conveyancing exam which was relatively easy for me because it was largely 
based on the theory of conveyancing which we had already passed at the university; with 
some practical aspects thrown which we had, of course, learned in our time as articled clerks. 
The Practice exam was set by Magistrate MacMillan. Mr MacMillan had about, I suppose 
about 200 questions with set answers, and he asked some of these questions every time. So 
every time he set the exam which they held twice a year, questions would come out of these 
200, so that all you had to do was simply to learn the answers to these 200 questions and you 
were quite certain that you would get some of these questions in the exam. 

So that was quite satisfactory and I was admitted to the Bar on the 16th March 1948. There 
wasn't any great celebration about it. I know they all have great celebrations now and in 
recent years, when they're admitted, but in those days we didn't quite go in for the 
celebrations, particularly in the case of ex-servicemen because I was almost 30. Of course, in 
the normal course, without the war, one would have been admitted at least six years before 
that - five or six years before. My admission was really well overdue. In my life as a lawyer I 
was dragging my feet somewhat because my admission was about five years later than would 
have happened in normal civilian life. 
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EH Mr Medcalf, your period in the CMF involved you working with people 
that were significant in Australian life, in West Australian life, and also people that influenced 
you. Who were some of these people? 

MEDCALF Well, I met them in all walks of life. I must say that on thinking over 
some of the activities I've been involved in, I have realised that I was on a learning curve 
from quite an early age, and I suppose many people are. But I was certainly learning all the 
time from the experiences of others. I can remember quite distinctly at the university, where I 
used to do a lot of reading, and having done a lot of reading at school, I can remember 
thinking there are two ways to live your life; either by living it yourself and doing things 
yourself, or by reading about what others are doing. I had spent a lot of time reading about 
what other people were doing and I suppose during the war, I was doing things myself. There 
wasn't very much reading to be done, and I was involved in actually doing things and living 
my life myself, without living other people's lives. But I nevertheless, had this instinct for 
getting as much knowledge as I could, and you can get the knowledge by observing other 
people and being associated with them. 

There were a lot of interesting people that I came across. I didn't always learn things from all 
of them. For instance, just after the war when I joined the CMF we had a series of young 
adjutants who had come out from Duntroon, who were regular soldiers. They hadn't had any 
experience of the war as far as I know. If they had it was a very fleeting one, perhaps in the 
last year or so. They were much younger than the other officers such as myself, who'd served 
during the war. I remember there was Russell Lloyd who was a son of Brigadier Lloyd for 
whom I had a great admiration, and Russell later became the Commander of the Military 
Forces in Western Australia and a brigadier himself. There was another adjutant we had, Phil 
Bennett, who later became the Chief of the General Staff, and is now the Governor of 
Tasmania. 

They had a different slant on things, of course, compared with what you might call those who 
had already served. I was going to say 'old-timers' but we were only about 29 or 30. But we 
had had service behind us, and I suppose, in a way, we might have even been inclined to 
resent being told what to do by these young regular officers. We certainly were told a few 
times. I don't know that we really resented it. We certainly didn't demonstrate any resentment 
because we knew that by and large they knew what they were talking about and they were 
doing their job and doing it efficiently. 

That was as far as the Army was concerned, although there were lots of interesting people 
that one met who'd served in all sorts of campaigns and had much superior service to myself. 

Later, of course, when I became Secretary of the Law Society, which was in 1948 on the 
retirement of Syd Johnson who had been the previous secretary, and who went off to New 
Guinea, I had as the first president, Lawrie Jackson, who later became Sir Lawrence Jackson, 
Chief Justice of the State. He went on the Bench as a judge in the Arbitration Court at first. 
Another president was John Hale who later became a judge also. I learnt a lot from both of 
them about how to organise things, and I saw how they went about things. They were both 
very successful men, very successful lawyers and, of course, there were a lot of others in 
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other walks of life, such as one of my near contemporaries although he was a year or so 
ahead of me, who was Sir Francis Burt. 'Red' Burt as he was always known, had been a 
student at the university at the same time as me, a year ahead, and he'd occupied a room next 
to me at St George's College. He was a lecturer at the university later on, as I was also. 
Another lecturer was Ron Wilson, who later became Sir Ronald Wilson and became the 
Solicitor-General of the State and subsequently became a Justice of the High Court. 

EH You were also editor of the magazine for the Justices of the Peace. 
What did this involve? 

MEDCALF Well, yes. In 1948 I seemed to be taking on a lot of extra work and 
jobs. I didn't mind and I had the time to do it and, in fact, I liked doing it. I volunteered for 
these things. In 1948 I became the editor of the magazine produced by the Royal Association 
of Justices of the Peace in Western Australia. This was called The Magistrate. The previous 
editor - I can't quite remember who that was' - had withdrawn or resigned, and I took it on. 
You were paid about five guineas ($10.50) per issue. It came out once a month. 

END OF TAPE FOUR SIDE B 

1My subsequent recollection is that the previous editor was John Virtue, later Sir John Virtue, a Supreme Court 

Judge. He had also been an officer in the Cameron Highlanders prior to and during the war (IM). 
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MEDCALF Old Mr Casper was an accountant in Perth, and he took an interest in 
me and invited me to their meetings, so I went along to a number of the meetings which the 
Association of [Justices] held. I found them all very elderly people. There didn't seem to be 
any young Justices of the Peace, they all appeared to me to be quite elderly, but I met some 
interesting ones. There was one called by much the same name as me, except that he spelt his 
name with a 't', a Mr Metcalf from Dowerin, who had been a JP for many years. 

Then there was old Colonel W 0 Mansbridge who was still alive at that stage. He had been a 
magistrate on the goldfields in the early days, and there were all sorts of tales of his doings 
up there. I remember one particular one where he was in charge of a court in a great big bell 
tent which had a pole in the middle. There was a very truculent and very large and muscular 
Irishman who was being charged with being drunk and disorderly, before Colonel 
Mansbridge. Colonel Mansbridge was a small man and although he had quite a loud voice, he 
was quite puny in comparison with this huge Irishman who was standing in front of him, and 
Colonel Mansbridge was sitting on a chair just near the tent pole. Anyhow he said to this 
Irishman "How do you plead'?" and he said he pleaded guilty of being drunk and disorderly. 
The Irishman then said, "Are you going to do anything about it?" and looked in the most 
threatening way at him. He was much bigger than the policeman who was standing nearby, 
and Colonel Mansbridge said, "Yes, you'll be gaoled for one month." With that the Irishman 
went to lunge at Colonel Mansbridge who had already anticipated this and kicked the tent pole 
away, so that it collapsed all around everybody, and Colonel Mansbridge scrambled out 
through the back of the tent. [laughter] This is one of the tales out of many that he told. 

In order to write the magazine, I used to read the United Kingdom journal, called The 
Magistrate, which I could read in the Supreme Court library, and I would get extracts of 
things which I thought were of interest to local justices, from that. I would also call on the 
magistrates, our own magistrates, in the Police Court and the Local Court, just to see if I 
could get any interesting judgments from them. Every now and again they'd produce a written 
judgment which I could simply take and use, take extracts from it, or else use the whole thing 
if it was relevant to what our justices might be called upon to do. So this was quite an interest 
to me. I did this for a few years (actually for four years) and when I retired from that in 1952 
it was taken over by Bob Jones who later became a Supreme Court Judge himself. 

My wife and I were also invited to a number of functions by the Association of Justices. I 
remember going to dinners which were held in Boans' store. They used to have these dinners 
in the cafeteria at Boans - Boans which later became Myers. This was a completely new world 
to me. I'd never associated with any of these people. I had been unaware at that stage of my 
life of the very valuable and useful job which Justices of the Peace performed in an honorary 
capacity throughout the State. It was most illuminating and I was always delighted to be 
associated with them. 
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EH Another of your commitments was as Chairman of the Law Trust1  and 
the Society's Superannuation Fund. What was the involvement and what did you learn from 
this? 

MEDCALF Well, this arose out of my activities in the Law Society. Perhaps I 
should mention first, having been Secretary of the Law Society for four years until 1952, I'd 
become very close to the members of the Council, and I'd got to know that this organisation 
was the only one which looked after the interests of the legal profession. The legal profession, 
lawyers, have never been popular and they have to look after their own interests, and the Law 
Society did just that. I had, in fact, also in the capacity of secretary, administered the Poor 
Persons' Legal Assistance Act, which was a scheme, the only scheme in those days, to help 
people with legal aid. It was a very poorly financed scheme, financed by the government - a 
very old Act. They allowed a very small sum to a lawyer by way of remuneration for taking 
on legal aid in criminal cases, and indeed most of the lawyers who took this on, didn't even 
bother to receive the pay because it was so low that they just did it as a public service. 

But arising out of my experiences in the Law Society as secretary, I later stood as a candidate 
for the election for the council myself, and I became a member of the council in about 1956, 
and I read the goings-on of other law societies. I noted that in New South Wales they had just 
started up a superannuation scheme for lawyers (there wasn't one prior to this). I thought it 
would be a good idea if we had one in Western Australia. There was no superannuation, no 
pension scheme or anything of that kind for the legal profession, and there were none of these 
schemes which are now so common around the place where various companies and institutions 
offer superannuation schemes which anyone can join. So we modelled our superannuation 
fund on the New South Wales scheme and we formed an association called Law Trusts 
Incorporated, of which I became the first chairman. 

I can remember very well when I got the idea to do this. It was one New Year's Eve and I 
happened to be sitting at home not doing anything much. It was a hot night and I was sitting 
out on the lawn with a light, and I was reading some of these Law Institute reports from New 
South Wales, and I suddenly realised that this was exactly what we needed in WA. From then 
on, with the assistance of one or two other people in other firms, we put this together and set 
it up, and it became the Law Society Superannuation Fund 1959, and this has been operating 
very successfully ever since. 

EH I'm not sure if this is quite worth the time to talk about it because it was 
a bit later, you were also involved in law reform with the Law Society. Would you like to 
discuss that now or leave it? 

MIEDCALF No, I'll discuss it now. Law reform was one of my interests - always 
had been. The Law Society had a Law Reform Committee. This was separate from the Law 
Society's Council but it consisted of a number of members of the council and a few others 
who wanted to be in it. We discussed all sorts of matters which came up from almost any 

1Shou1d be Chairman of Law Trusts (IIM). 
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source which related to law reform. We examined some of the Bills going through Parliament. 
We got suggestions from other lawyers. They would write in and say that they had noted this 
or that, and we should investigate it, so we did. We made a lot of recommendations. Indeed, 
we had some very singular successes because arising out of these law reform activities, 
committees were set up to devise new legislation. 

There was one committee which was very successful which arose out of this, on which we 
had a number of leading practitioners in the trustee field. We had Phil Adams, and John 
Wheatley, and a number of others (I was on that committee) to devise a new Trustees Act for 
Western Australia. As a result of this the government accepted our recommendations and this 
new Act which we virtually drew, became the Trustees Act 1962. It was a modern Trustees 
Act which replaced the old Trustees Act of 1900, and it was the most modern Act, at the 
time, in Australia. It was based largely on New Zealand legislation and also on United 
Kingdom legislation, and on various reports, but it was original in a number of respects, and 
it was quite a significant event in the work of the Law Society. 

At a later stage there was another committee on the Wills Act, and this was largely the work 
of Phil Adams, who was a tower of strength at that stage of his career in this type of work. 
He'd become a Queen's Counsel and perhaps one of the first people [in WA] who'd become a 
Queen's Counsel but didn't appear in court - or very little in court. His work was mainly 
advisory work on a fairly high plane. 

So the Law Society really made some very significant contributions to law reform, and it set 
me on a law reform bent, if I might put it that way; later on perhaps I'll refer to this when I 
entered Parliament. 

EH Yes, when we get to your maiden speech it will be good to follow this 
through. I haven't asked you very much about Robinson Cox because you've written the 
history of the firm just recently, and that document is located in the firm. But in our 
discussion prior to this interview, I suggested that I might ask you something about legal aid 
because there wasn't very much discussion of that in the document that you've written. What 
were the responsibilities that lawyers took on, and you yourself took on, in terms of legal aid, 
or perhaps in terms of not charging people for your services? 

MEDCALF Well, I think the average lawyer had a social conscience in relation to 
helping people who didn't have any means and who needed legal assistance. If I might give an 
example. I recall very well briefing Burt, who later became Sir Francis Burt, on a number of 
occasions under the Poor Persons Legal Assistance Scheme. The first time that I briefed him 
(and I say I briefed him because I was Secretary of the Law Society) was in relation to a 
sheep stealing charge which he took. In fact, he managed to have the accused acquitted of a 
serious charge in the Criminal Court. Burt knew quite a bit about sheep. He'd been brought 
up on a sheep station [laughs] and he had quite a lot of knowledge of it. Anyway his charge 
for doing that would have been whatever was allowed by the Poor Persons Scheme which 
wouldn't have been more than about four or five pounds. Later on, he did quite a few major 
criminal cases and he actually took one case to the Privy Council under this Poor Persons 
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Scheme and, of course, there was no charge whatever for his services. He probably ended up 
out of pocket. 

This was fairly typical of quite a few lawyers of the time. It received no publicity. Lawyers 
have always been the butt of jokes, but there were quite a few of them who believed they 
should do something, should help people who couldn't help themselves, who got into messes 
and didn't have any means of extricating themselves, although often there was some way in 
which they could be assisted legally. 

But there was another thing that went on which was completely unheralded and unsung, and 
that was that every firm did quite a lot of work for which it was never paid. Sometimes you 
knew that you were not going to be paid, but we certainly didn't refuse to act for people on 
the basis that they had no money, or that we knew they were not going to pay, or that they 
couldn't pay. Many people, of course, intended to pay but found that they couldn't. On the 
30th June every year, we used to write off hundreds of dollars' worth of costs. When I say 
hundreds of dollars, that doesn't sound much these days but, of course, it was worth a lot 
more before inflation did what it's done to the dollar today - and this applied to a lot of other 
firms. You'd simply write off the costs. If you got paid you were lucky. We didn't chase 
people through the courts who couldn't pay, and it was just regarded in a way as a public 
service. It was, in fact, legal aid but, as I say, it was never classed as legal aid. 

These were in the days before there was any official legal aid, but the legal profession began 
to realise, not long after the war, that it had to take the lead in providing legal aid in the 
community. When I was Secretary of the Law Society, I remember one day (and this would 
have been about 1950) I had a visit from Harry Alderman QC from Adelaide. He was, I 
think, President of the Law Council of Australia, and he came over to WA to talk to us about 
legal aid. He came in and spent an hour or two with me, as a very junior practitioner 
(because I was secretary) to explain to me how it was absolutely essential for the legal 
profession to give a lead in providing legal aid. If the legal profession DIDN'T provide legal 
aid, he said that not only would legal aid eventually be provided in some form by the 
government, but it would be a very inferior form of legal aid because it would be tied to 
government regulations. It would be much better if the profession became involved in it right 
from the start. 

Now this message was also conveyed to other members of the Council of the Law Society. 
Mr Alderman interviewed them and it was brought forward on a number of occasions. The 
Law Society then accepted the obligation to provide legal aid, and a Law Society Legal Aid 
Scheme was set up and largely paid for out of the voluntary work done by lawyers, who 
received nothing for their services except perhaps the out of pockets, which they would get 
back because the government assisted in some way with the payment of those overheads and 
so on. But apart from that, the work was done free by the Society. 

One hears, and I've read, that the first legal aid scheme that was ever set up was set up by 
Mr Justice Murphy when he was Federal Attorney-General in the time of the Whitlam 
Government, and this is absolute nonsense as far as Western Australia was concerned. We 
had our legal aid scheme going here and operating voluntarily through the Law Society, years 
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before, and it continued to act even after the Commonwealth scheme was set up. The two 
were running in parallel; the Commonwealth scheme was limited to people who had some 
connection with the Commonwealth. They were ex-servicemen or pensioners or something 
like that. But the Law Society's scheme applied to all and sundry, whoever they might be, 
including even Aborigines who were supposed to come under the separate Aboriginal Legal 
Aid Scheme. 

EH Mr Medcalf, now this is jumping around. Your experience in the law in 
the first ten years, I think, was a generalist one, but you started lecturing at the university 
quite early on. Now, what did you lecture in there? 

MEDCALF Well, I accepted the position of lecturing on a part-time basis in Real 
Property and Conveyancing, in 1949. The previous lecturer, Phil Adams, had decided to 
retire from that, and so Professor Beasley asked me if I would take the job on, as lecturer. I 
had some hesitation because I felt that perhaps I hadn't had enough experience, but Mr Adams 
lent me his notes and what with doing quite a bit of work myself, I was able to accept the 
position and take on the lectureship. 

This involved me in lectures about once or twice a week at the university. Of course, I was 
solely responsible for the lectures and for the conduct of that course, and also for the setting 
of the examination paper and the marking and so on. The whole thing was done by the 
particular lecturer. Nobody else came into it except at the end of the year there would be a 
meeting. The various lecturers would meet together and discuss the students generally. But 
no-one interfered with the results. I remember this particularly because of one candidate. Not 
only did I have great difficulty in reading the handwriting of this candidate, but when I did 
master the handwriting I couldn't possibly give that person a pass. The candidate happened to 
be the child of a prominent member of the legal profession, and I can remember travelling 
home in the trolley bus one day out towards Nedlands, and I was sitting next to this particular 
lawyer, the father of this candidate, and he went to town. He said what right did I have to fall 
his child, and so and so. [laughs] However, I had to explain to him as tactfully as possible 
that I HAD managed to read the almost indecipherable handwriting, but when I had read it I 
couldn't find the answers which were necessary to qualify. He was more or less satisfied, I 
think. The candidate did pass the next year. 

EH Did you enjoy your interaction with the students, and the teaching 
experience? 

MEDCALF Yes, I did enjoy it. It was very pleasant. There wasn't much other 
association. You'd just go down and give your lecture, and then you'd go back and go to 
work or go home, depending on the time of day, whether it was first thing in the morning or 
last thing in the afternoon. 

One of my problems was that I didn't have a car in those days, so that I had to get there and 
back by bus, from wherever I happened to be. Our housing hadn't quite settled down; we 
were still having difficulty getting a permanent house. 
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EH Is this part of the postwar.. . .2 

MEDCALF This was all part of this postwar housing difficulty, and so it was often 
rather difficult. I remember one day I was waiting for a bus, up in one of the streets in 
Nedlands, and that morning we were having the oral exams when we had to ask the students 
questions, and those that hadn't quite got through might have perhaps got through as a result 
of answering the questions and so on. I was waiting for the bus which didn't arrive, and it 
was about ten-past-nine and the exams were due to start at nine-thirty. I was getting a bit 
anxious and I was just standing there, hoping the bus would come, when a car pulled up, and 
the driver said, "Can I give you a lift?" I said, "Well, thank you very much. Would you drop 
me off at the university?" "Oh," he said, "you're going there, are you?" I said, "Yes, we've 
got the exams on this morning. I'm lecturing and I've got to take the students in their oral 
exams," and he said, "Oh dear me, I don't want you to be in a bad mood when you get there. 
You've been waiting for the bus and it hasn't turned up." He said, "I think they're on strike." 
He said, "I'll tell you what I'll do, I'll drive you right there to the very place, the very spot in 
the university where you're going." He insisted on doing this and drove me right into the 
university grounds and right up to the door of the law school [laughs] which was then situated 
in one of the old buildings near Fairway, not the new law school which they now occupy 
today. 

I remember one incident, only one incident in which I had a smart student - I mean smart in a 
slightly cynical way. I had given the students some exercises to do. They had to write an 
essay for a tutorial on a particular subject, and then when we came to the tutorial, I picked 
out one of the students and I said, "Now you go up and read out your solution to this 
particular problem." So he went up to the rostrum and he proceeded to read, word for word, 
from one of my previous lectures, and he read out a lecture which I'd given a few weeks 
before; he'd obviously written it down, word for word, a regular lecture which wasn't in any 
way related to the particular subject he'd been asked to study. He was just being smart and I 
can't remember whether I said very much to him. I don't think I did, but he didn't get a good 
mark for it. I may say that that particular student later became a magistrate and presumably 
served the State satisfactorily - I hope. [laughs] 

EH Going back to your housing problems. How soon were you able to go to 
permanent arrangements, to locate yourself and your family? 

MEDCALF Well, we stayed in the house in North Perth until 1948 and then that 
came to an end because the arrangement which the people had made with my mother, 
terminated. I think [Bill Ambrose], the Shell Company manager, was transferred to 
Bridgetown, so that was the end of that. They decided to sell their house in North Perth, so 
we had to leave there. So we went to live then at my wife's parents' house. They had gone 
overseas for a visit, an extended visit overseas, so we went there, and that was all right. We 
were there for perhaps a year or eighteen months until they came back. Then we moved up to 
a house in Nedlands which we got through a friend, temporarily for a few months. Housing 
was still very scarce, this was about 1950, and we went out to another place in North Perth, 
in Grosvenor Road. This was arranged again as a swap with people. In this case it was owned 
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by a policeman who was transferred to Albany, so he went into my mother's flat and we were 
able to go into his house in Grosvenor Road. 

While this was going on, we'd been busy trying to set up our own home. This was incredibly 
difficult because of ALL the restrictions which applied at this particular time. You had to deal 
with quite a number of different government departments, including the War Service Homes, 
and the State Housing Commission. Then, of course, there was the bank for finance, and as I 
mentioned before, certain builders wouldn't work with architects. We had an architect design 
our home and he produced a house which was quite unsatisfactory - the design - and we didn't 
like it. So we selected one from a magazine and gave it to him, and he then designed our 
house based on that. This was quite satisfactory, but we were then trying to find a builder. 

END OF TAPE FIVE SIDE A 
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MEDCALF I knew one or two builders, so I approached them with these plans, but 
when they heard that we had an architect they declined to build. They said they weren't going 
to build with architects. There was plenty of work for builders, of course; they were at a 
premium. Finding a builder was just about as difficult as getting a permit to build, and they 
declined to build a house for us. I mean one of them had been a personal friend but he said, 
"No, look, I'm sorry, not under ANY circumstances will I work with an architect." So that 
was that. 

Then we managed to get a very good builder, Les Lilleyman, who was a great friend of one 
of my Army acquaintances, and he organised this for us. He said, well he was very reluctant 
to build with an architect, but he would be prepared to do this [laughs] for us. He was a top-
grade builder and finally we got our house built. It was limited to twelve-and-a-half squares 
because you couldn't get anything any size greater that this, which meant that we couldn't 
have a garage or a sleepout or any frills of any kind. 

EH So how many bedrooms did you have? 

MEDCALF We had one reasonably-sized bedroom and two small bedrooms, and 
they were really quite small bedrooms. It was all right because the children were small at that 
stage. 

EH Yes. Now, how many children did you have at this stage? 

MEDCALF Well, we had three children. 

EH Now when were they born and what were their birthdates? 

MEDCALF Well, Ian was born in leap year, 1948, and Elizabeth was born on 
November 2nd in 1950. It was strange that Ian was born on 29th February in 1948, leap year, 
because I had a sister who was also born in leap year. She was born on 29th February in 
1920. So that that was just one of those strange family coincidences. We were able to 
accommodate the children in the size of the house, but later we were able to extend it, a few 
years later when they allowed houses to be built up to sixteen squares. It was an incredibly 
difficult time. 

EH I didn't ask you about buying land. Was that as much a problem as 
building? 

MEDCALF Well, yes it was too, because land was under strict price control. Now 
fortunately we had been able to buy our land during the war. While I was still overseas and 
looking to the future, my wife had a phone call from one of her friends who said there was a 
block of land for sale in Gallop Road, Nedlands. She had looked at it but she had decided that 
she wasn't going to take it. Her husband was overseas also. So my wife's father drove her up 
to this block of land and they had a look at it; it was being sold under the controls, strict 
controls. So she said, "Oh, I don't know whether we can afford this." The price of this block 
of land was 245 pounds and, of course, she had to use the money that we'd been able to save. 
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Now her father said, "Well, you buy it and if you don't want it, I'll take it from you - I'll 
buy it. I'll guarantee it if you buy it and you don't want it." So she bought it, and we were 
terribly lucky, but it just shows the little rackets that occur. 

The owner of the land wanted more than the fixed price and when he found that he couldn't 
because she went to see the Price Control people, he said, "Very well, well then I want you 
to pay the agent's fees," that is his agent's fees, for selling it. So we did pay those and we 
found also that we were up for a lot of rates that he hadn't paid. When she went to see the 
Price Control people about this, they said, "Oh, well look, don't worry about it. This is 
what's happening these days. Because of the strict price control, you're getting land that's 
probably worth more than that, and therefore we take a very lenient view of vendors who 
charge the purchaser the agent's fees and things. So we think you should just pay the agent's 
fees and pay all these extra charges and say no more about it." So that's what happened. We 
had the official blessing of the Commonwealth Price Control officer for that. But in any 
event, it was an extremely good purchase and that's where we built our house. 

EH Going back to your law career and the learning experience that you've 
been describing. Well, perhaps first your law career because you were gaining experience, 
good experience, in all branches of the law, as I understand it. 

MIEDCALF Yes, well, I had a really good all-round training. There was nothing 
which the firm did which I didn't participate in. There was no specialisation because, simply 
speaking, we couldn't afford to specialise. We had to do everything that came before us. I 
mean, the firm was building up after the war. The partners had all been away, so that the 
practice had to be built up again, and I was part of this process. Although only an articled 
clerk when I started, I was conscious of the fact that we had to make every post a winner, and 
everyone who came into the office with a legal problem, we were only too ready to help them 
sort that out. It didn't matter what it was: divorce or a motor accident or a will or a land 
transaction or a mortgage, or anything you like to name. What I didn't know I soon learned 
from others and one found out in a practical way. 

So that this training, I've always maintained, is really the best form of training that an articled 
clerk, and a young lawyer, can have. This went on for years doing all these things. I got into 
the frame of mind that I would do whatever was put in front of me, and often there were 
things that I hadn't done before, so I would find out all about them; things like preparing 
superannuation deeds, and all sorts of new types of work: ships' mortgages, debentures, 
forming companies, work in the Police Court, defending people on drunken driving charges, 
attending in Chambers before judges on various applications for leave to sell land, and any 
number of different things. Indeed, anything and everything that came up - proving wills, 
probate work and the whole lot. 

There is a tendency amongst some young lawyers to scorn some of this work, and to say, 
"Oh, you know, that's routine sort of stuff," but it's only by doing that, that you understand 
what it's all about. It has the great advantage that if somebody comes in with a problem, you 
can immediately classify it, you know the rudiments or the elements, of some other area of 
the law which is perhaps only peripheral to their problem. So that you know that this is the 
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way they should go, or that's what they should do. It's quite astonishing how, after a few 
years, I began to feel that I was developing an ability to advise people on just about 
everything [laughs] that concerned them. I mean you get a woman coming in who was having 
marital problems, and you would almost know before she started to speak what the problems 
were. You got so used to this sort of thing that you could read it in her face and the minute 
she opened her mouth, you knew what she was going to say, and you knew what the answer 
was, which you would give her straightaway. 

I think this must have been a great comfort to many clients and I'm sure it was a tremendous 
advantage to me as a young practitioner, because the practice built up - it kept building up all 
the time. Quite often the people that you acted against in one particular case or matter, would 
come to see you later on, the next month or year, and ask you to act for them in some other 
matter. This indicated to me that we were really on the right track, and that this sort of very 
catholic experience, a wide-ranging experience, of the law was the best possible training that 
any young lawyer could have, and it stood me in good stead later on. 

EH Now, you had a lot of other commitments as well. Perhaps first if we go 
on to the National Trust. Now you were a foundation member of the Trust. I noticed in a 
newspaper article in the Daily News of April 1968, you were described as becoming a 
member through the invitation of Mr Leslie Craig. 

MEDCALF [laughs] Yes, that's right. 

EH Was that right? What was the background to the establishment of the 
Trust and your involvement? 

MEDCALF Well, it is true that Leslie Craig was the one who started me off. The 
Honourable Leslie Craig had been the Member for South West Province, I think it was then 
called, in the Legislative Council for many years. He had retired from that, but in 1959 he 
spoke to me. I knew him. He was, in fact, a client of the office not a client of mine but he 
was a client of one of my partners, and he spoke to me and said he'd like me to become 
interested in this National Trust. I didn't know much about the National Trust. I'd heard of it 
vaguely as an organisation in the United Kingdom. But he said it was very necessary that we 
should start one up in Western Australia, in order to try and preserve our heritage which we 
were losing all the time, and that we must do something about it. 

Now I had read editorials in the West Australian along the same lines. I must give the West 
Australian credit for having espoused the cause of forming a National Trust for some years. 
They weren't making much headway but this had been the subject of a number of editorials 
and articles in the newspaper which I'd read. Leslie Craig was talking along the same lines, 
and he said, "We are forming an organisation and I want you to be in it and," he said, "I 
think as a young lawyer you could be very useful to them." 

So I attended one or two meetings which were called and one of the early meetings was held 
in the old Hale School, in the old hall which had been purchased by the State government. I 
remember we all sat around on these hard school forms and had a discussion about how we 



TAPE FIVE SIDE B MEDCALF 67 

were going to set up the National Trust. We needed a little bit of money to pay for the cost of 
incorporation. We wanted about 200 pounds to cover the cost of incorporation. I volunteered 
to incorporate the Trust free of charge, of course, but there were out of pockets, advertising 
and registrar's fees and so on. So we got the names of 20 people, prominent citizens mostly, 
but they included others [laughs] such as myself, who each put in ten pounds and raised 200 
pounds. This was enough to cover our early costs. I proceeded to draw up the rules - and I 
largely based these on the National Trust of Victoria, which was being set up at about the 
same time, and we actually then got a Certificate of Incorporation, and we established our 
first council. 

One of the people who played a major part in this was Hugh Guthrie, who was a member of 
the Legislative Assembly, the Member for Subiaco. He was a lawyer too. Another one was 
Vincent Serventy who, of course, distinguished himself subsequently as a writer and a 
naturalist and is well-known throughout Australia - and indeed, overseas. Another one was 
Margaret Feilman, Dr Margaret Feilman, who was a very distinguished town-planner and 
architect; and Colonel John Roberts who was the Clerk of the Legislative Council. All 
together we got the thing going. The first chairman was Sir Lawrence Jackson. He was 
persuaded to act as chairman, and I was the first deputy chairman. We had a president as well 
who was really fairly nominal, and that was Ernest Lee-Steere who later became Sir Ernest 
Lee-Steere, Lord Mayor of Perth. At that stage he hadn't embarked on his municipal career. 
We had a number of distinguished people who were our foundation members. They included 
Sir Ross McDonald and Sir Ross McLarty, and the Chancellor of the University, [Sir Alex] 
Reid. 

So then we started off very quickly. We got into our stride. We found that the atmosphere 
was generally not favourable to the National Trust. We hadn't received any particular 
encouragement from anywhere except the newspaper, and indeed, we had a feeling that in 
certain quarters we were looked upon as rather radical and revolutionary. 

EH Just to define it, what was the idea of heritage that you were proposing? 

MEDCALF Well, the object was to preserve what was best in our heritage, not only 
buildings of architectural or historic value or heritage value, but also places and sites of 
natural or aesthetic value, and indeed, even objects and artefacts which should be preserved, 
such as furniture and so on which we could use in these buildings. The idea was not to create 
museums but to establish houses, old houses, set them up as they were, restore them and set 
them up with the furnishings and furniture as if they were lived in, just as they had been in 
those days; and that's exactly what has happened in relation to most of the properties that the 
Trust has acquired. 

We had an extremely good person as our secretary in those days, Miss [May] Knowles who 
had been the headmistress years before of the Princess May Girls' School. Miss Knowles was 
very well-known, very persuasive, a delightful person with a big following, and she used to 
go round and give talks to all and sundry, anyone who asked her. She was always on the go 
and always looking out to advance the cause of the National Trust. She was a great enthusiast. 
Miss Knowles and I had a number of experiences trying to preserve some of these buildings. 
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I remember one of the first was when the Education Department, which owned Woodbridge at 
Guildford, wanted to demolish Woodbridge and turn the area there into a sports area for the 
Governor Stirling High School next door. It would have been a major tragedy to lose 
Woodbridge because it was one of the only examples around of a gentleman's residence of the 
1880s. It had been the residence of Charles Harper, and he had built it. He'd been a 
prominent person way back in the last century and into this century, and we wanted to save it. 
It had had all sorts of uses. It had been a school and several other things. So we made 
representations to the Education Department and got absolutely nowhere fast. This didn't deter 
Miss Knowles and she arranged for herself and me to meet with the minister who was then 
the Honourable Edgar Lewis, and the Director of Education, Mr Dettman. We went along to 
the office of the minister, Miss Knowles and I, and she was very enthusiastic and I was at that 
stage of my life where I was prepared to talk my way into anything [laughs] and we put our 
case that Woodbridge should be saved. The minister listened to us very attentively and very 
courteously, but he said, "No, it has to go." Anyhow we were quite undeterred by this and so 
we put our case again and continued to argue and he said, "Well, I'm afraid that it's 
unfortunate and I appreciate what you've had to say," and he was just about to say, "It has to 
go," again when Mr Dettman touched him on the sleeve. Anyhow he turned and they had a 
little tête a tête together, and then he said, "Well, we'll give it consideration. We'll give 
consideration to what you've had to say and we'll think about it, but I can't hold out much 
hope, but we'll see and we'll let you know." 

Well, Miss Knowles and I came away thinking, well, that was better than nothing, and then a 
singular event occurred. A very generous woman, Mrs [Judy] Hamersley, who owned a block 
of land just nearby, decided that she would make a swap of her land, and a three-cornered 
swap was arranged between the Education Department, Mrs Hamersley and Guildford 
Grammar School, so that Mrs Hamersley gave her land to Guildford Grammar School. 
Guildford Grammar School gave some land to the Governor Stirling High School, and the 
Education Department gave the National Trust Woodbridge. So that's how we got 
Woodbridge, and that could never have occurred but for Mrs Hamersley's generosity, and 
also for Mr Dettman realising, and making the minister aware, of the fact that perhaps he'd 
better move a little more cautiously than he'd been thinking - that he wasn't going to get away 
with it. 

EH Now, could you give us another example? I think you also tried to save 
a worker's cottage. 

MIEDCALF Yes, there was one owned by the City of Stirling. It was near a swamp 
or a lake and it was a very old worker's cottage which had been there for a long, long time, 
and it was in a pretty derelict condition, I must say. However, it was quite significant because 
it was one of the few examples of an old-style worker's or settler's cottage of the early days, 
which was still existing in the metropolitan area. 

So again Miss Knowles and I set out to the City of Stirling, and we interviewed the Mayor 
and several of the councillors. We had quite a long session with them out there at their 
offices, and we put our case and we thought we'd done fairly well. We got a very good 
hearing from them, particularly from one or two councillors who appeared to be very 
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sympathetic, and we thought that we were likely to succeed. Then the next news we got was 
that they were going to proceed to bulldoze this cottage. So Miss Knowles went out and the 
bulldozing was about to start, and she was out there standing around, haranguing the 
bulldozer driver. [laughs] She hadn't taught him at school, but she had probably taught his 
sister or his mother or someone. So she was letting him know what the score was. However, 
the foreman and the others were unimpressed and she had to get out of the way of the 
bulldozer, and that cottage was demolished. So that's one we didn't win. 

EH Now you said you didn't have popular support. That's probably been 
one of the big changes that's come about in the last 20 years, that there's change in popular 
support. What was the case with buildings in the city where there were enormous changes 
starting to take place - places such as the Esplanade Hotel. I suppose the legal profession also 
had strong links with some of these places - the Barracks Archway. Were these the sort of 
buildings that started to gather support in the community for preservation? 

MEDCALF Well, the community was pretty apathetic at that stage to this matter. It 
seemed that the community was more or less prepared to allow all these older buildings in 
Perth to disappear. Now we knew very well that you couldn't save all the old buildings. The 
National Trust has never believed that you just had to leave everything as it was, because that 
would be the antithesis of any form of development at all. It's only by development that you 
can get income and jobs for people, and so on. So we understood this very well, that there 
had to be a balance. But there was very little public sympathy for what we were doing in 
trying to preserve certain buildings. We had to concentrate on certain buildings. We didn't get 
anywhere with the Esplanade Hotel. I don't think we made any very great effort over the 
Esplanade Hotel. There was a bit of public feeling about it. I don't think the legal profession 
really was very interested in it, but there was a bit of public feeling because many famous 
people had stayed at the Esplanade Hotel, and it was a landmark from the earlier days. 

A number of buildings in St Georges Terrace which were quite historic were tumbling before 
the bulldozers. They were being redeveloped, and we were just getting in their place these tall 
skyscrapers which were causing wind tunnels all round the place. So one had to be careful 
about this balance between development and so on. But the crisis came, I think, over the 
Barracks Archway. It was the Barracks themselves which caused the trouble. Because of the 
freeway which was going through there, the government clearly had to do something about 
the Barracks. They were very difficult in the sense that they were not very good offices, they 
were very old-fashioned, and although the government was using part of them, I don't think 
some section of them was in use at all. The government had decided that they were going to 
knock the Barracks down, and this is where all the trouble came. There was a public agitation 
and public feeling DID arise over the Barracks. That was perhaps, as I say, the crisis. This 
was the crisis point when perhaps public feeling began to materialise for the first time, and 
demonstrate that there was an interest in at least this particular building. 

My own view was that you wouldn't really be able to save the Barracks and in many ways it 
wasn't sensible to try and save the whole of the Barracks. It clearly was going to be in the 
way and you couldn't shift the Barracks and put it somewhere else, but the Barracks Archway 
was a symbol, and it was quite surprising the amount of heat this engendered in circles all 
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over Perth. I can remember people being thoroughly fed up about the prospect of losing the 
Barracks Archway, and there was one Perth City councillor who threatened to sit up on the 
top of it and jump off it - Councillor Ritter. There were all sorts of comments which I heard 
around the place from ordinary people saying, "Well, they shouldn't knock the archway 
down," and it did appear that it was possible to save the archway. 

The government was going to demolish the archway. They were thinking of erecting it 
elsewhere, but this hadn't reached any tangible proposal, and the National Trust happened to 
be having a meeting about a night or two before the matter was to be debated in Parliament. 
It was very close to the time and I remember we were meeting this night, a night or two 
before the debate in Parliament. I was actually chairing the meeting at the time - Sir Lawrence 
was away - and a proposal was made that we should send a telegram to every member of 
Parliament. 

END OF TAPE FIVE SIDE B 
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M1EDCALF There was some debate about what the telegram should contain. We had 
one or two members who wanted to put very strong words in the telegram, but I managed to 
get the telegram in such a wording that it wouldn't give offence to people. One had to bear in 
mind that we weren't in a position to tell the members of Parliament what to do, which was 
what some of the people present were suggesting - that we should direct them how they 
should vote. So we managed to phrase the telegram in, I think, a responsible way. I think we 
ended up by saying that the National Trust suggests, or requests, that you vote in favour of 
retaining the archway - something along those lines. I can't remember the exact words, but it 
certainly wasn't as strong as one or two of our members would have liked; and indeed, later I 
was subject to some criticism for having modified this telegram, and not [laughs] putting it in 
the very trenchant terms that these people had demanded. Anyway the telegram went off to all 
members of Parliament the following morning. Just before the vote was taken they all 
received it. 

Now it was a rather curious situation because Herbie Graham had been the spokesman for the 
Labor Party, and he had virtually said publicly that they were not in favour of preserving the 
archway, and they were not going to support a motion to preserve it, and they were in favour 
of clearing it away. But when the telegram went through, this had an effect on a number of 
the Liberal members, who were given a free vote on the matter. It didn't become a 
government vote at all. They weren't told what to do. So four or five of the Liberal members 
decided to vote against the government of Sir David Brand (who had proposed that the 
archway be demolished) for the preservation of the archway. Mr Graham and the other 
members of the Labor Party deserted the proposal they'd made earlier, and they decided to 
preserve the archway too. They could see which way the wind was blowing, and the 
government lost the vote. So the archway was preserved, and it was then done up, very 
handsomely, by the Brand Government. They did the right thing and had it done up properly, 
and it's there to this day. 

It was for some years the subject of adverse comment by a number of people that it spoiled 
the view from Parliament House but this didn't deter a lot of the people in the city, who said 
that they didn't want to look at Parliament House anyway. You know, one of these rather 
trifling arguments that goes on. 

But it was a source of concern to me that Sir David Brand had, you might say, lost this vote. 
I had no wish to embarrass him. I'd always had tremendous respect for him. I was sorry that 
he had decided that the archway had to go because clearly it didn't have to go as events 
turned out, and it was a source of concern that we had had to take this action which clearly 
upset him. He was quite upset about it and although he was always very nice to me about it, 
nevertheless several of the other members were obviously very concerned that it had had an 
effect on him. 

EH How did ideas develop as to what was significant? Or I suppose in more 
recent jargon, there are levels of significance for buildings. Was this sort of idea being 
developed by the National Trust? 
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MIEDCALF Well, yes, we had a system of classification. We had a sort of a three-

tiered system: buildings which should be retained, or preserved, at all costs, and buildings 

which we thought ought to be retained, and those which couldn't be retained but should 

simply be recorded. In other words we had allowed for the fact that you couldn't preserve 

everything. It's not easy to say what the exact criteria are because each one is different, and 

it's a matter of judgment. It's often a matter of some dispute between those concerned in the 

National Trust, and architects and others, as to what is worth preserving and what isn't. 

[laughs] So there's a certain amount of opinion comes into this, and this is a difficult area, 

and this is where you also have to try and balance up what you can do and what you can't do. 

EH Did you ever have any desire to legislate in this area or was there 

discussion about legislation? 

MEDCALF Yes, many times. You see the National Trust doesn't have any executive 

authority. It doesn't have any power to take any action to stop demolition or do anything of 

that kind - nor did we ever really want it. It would have been beyond the powers of any 

National Trust to do this. The National Trust is really an educative body to draw attention to 

certain things and if the public and others want to keep the things, then it's up to them, and 

up to the authorities and so on. But we did feel that there was a need for heritage legislation 

in the State, and we always advocated that there should be heritage legislation separate from 

the National Trust because there comes a time when somebody's got to pay. If you are going 

to preserve a building which is very valuable, or a site which is very valuable, and not use it 

for some developmental purpose, then somebody has to pay the bill, and of course, if the 

owners aren't prepared to pay (sometimes they are, but if they aren't) then the government's 

got to come in. Therefore there was a need for heritage legislation. So we've always 

advocated it and there were many occasions when we actually prepared legislation, or assisted 

in preparing legislation, on various committees, but nothing came of it. There must have been 

three or four different attempts to get heritage legislation over the years, before the passage of 

the Heritage of Western Australia Act in 1990.' 

EH Oh, Mr Medcalf, this is going back in time a bit now, I'm all over the 

place a bit. You were also the director of several public companies, and you were an 

honorary solicitor as well for charitable organisations. Perhaps the public companies first. 

Goldsbrough Mort; what was your association there? 

MEDCALF Well, I became a director of Goldsbrough Mort [and Company Ltd] in 

1956. Here again the Honourable Leslie Craig had a lot to do with this. He was the chairman 

of the local board of Goldsbrough Mort, which was a pastoral company, or a stock company 

as it was generally known, and quite a powerful organisation in Western Australia with 

farming customers and rural customers all over the State - including the north. 

1The Brand Government agreed to give statutory recognition to the Trust. I had discussions with Kevin Walsh, 

Chief Parliamentary Counsel prior to the passing of the National Trust of Australia (WA) Act 1964 (IM). 
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I was very pleased when I was appointed a director. This was the first time that I'd ever been 
appointed a director and although I had never had any particular ambition to be one, I was 
pleased to have an association with this company. It was also very pleasing to be associated 
with Leslie Craig. We used to meet every week in the offices in St Georges Terrace, and then 
he and I would walk along the Terrace together, and I learnt a great deal from him. He used 
to pass comments on all sorts of things, and he was really quite amusing at times. 

I remember on one occasion, as we were walking across William Street, we saw, standing on 
the opposite corner, a person who had been a Minister of the Crown in a previous 
government. The government had just lost an election. The Opposition had got in and become 
the government and this person was no longer a minister. I remember Leslie Craig saying, 
"Look at that fellow over there. Look at him, look at the look on his face. He was a Minister 
of the Crown and," he said, "people used to come up and say things to him, and pat him on 
the back, and say what a great fellow he was, and he thought it was because he really was a 
great fellow." He said, "It wasn't at all. It was only because he was a minister and," he said, 
"he didn't know that, and look at the sour look on his face. You'd think he'd been robbed." I 
can remember his phrase, "You'd think he'd been robbed." 

But he had all sorts of interesting things to say. Another thing that used to amuse me was if 
he saw a well-built young woman in the street, he'd say, "Now look at her. Now that would 
be good breeding stock." He was a stockman you see, he was used to dealing with stock on 
farms and stations, [laughs] and he'd make these comments - quite properly and decently 
about people, and say, "Oh now, there's someone. I don't think she'd be a good breeder." 
This kind of remark amused me, but was said quite naturally by him. 

He also taught me quite a lot about investments. He had a belief which was contrary to the 
one which many bankers held. Goldsbroughs lent money to their clients, farmers, and he used 
to say, "It's not the property that you go on, it's the personal factor." He said, "You size up 
the people when you lend them money, you size them up. Are they good people who will 
repay that money? Are they the kind of people who are going to honour their debt and pay it 
back? If you conclude that they are, then that's the most important factor." He said, "All 
right, you take a mortgage, but the important factor is not the property, it's the people that 
you're lending to." 

He used to talk also about some of the clients of the company. He said, "Just because they're 
clients of the company, they expect the company to do everything for them." He said, "There 
was even one client of the company who expected the company to arrange for the daughter to 
be presented at Buckingham Palace." [laughs] He said, "As if we could do that! Quite 
impossible." 

I went down to Esperance with a party from Goldsbrough Mort, just before the development 
of Esperance, just before Chase arrived from America. Chase was the great man who was 
going to develop all this country. We were down there a week or so before Chase came and it 
was really quite a small town in those days. There were only four hotel rooms that you could 
use in the Pier Hotel, and one of them was permanently booked for the Honourable Emil 
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Nulsen, who had been the Minister for Justice, and who was the member for that area. So 
Leslie Craig and I shared a room. 

It was amusing, the local people in the hotel that night were practising singing The Star 

Spangled Banner in view of the fact that the American, Chase, was coming, only they had put 
local words to it, to do with Esperance. They were learning the tune of The Star Spangled 
Banner and the words about Esperance which they were going to sing to Chase. Whether it 
impressed him or not, I don't know, because we weren't there when he arrived; but he 
certainly did invest in the area. 

Leslie Craig used to also say that you never got any gratitude from ANY of the people that 
you lent money to. The company would lend money to people, but he said frequently the 
minute that they pay the loan off, they leave you and go to another company. They don't want 
to know you any more. [laughs] A lot of these experiences of his were so true to life. 

They had an annual ball, Goldsbroughs, and I remember my wife and I used to go along and I 
had to wear a white tie and tails, you know. It was rather awkward because the tails that I had 
didn't fit very well, but I had to do my best. 

EH You were also a director of the Perpetual Trustees and Colonial Mutual. 
Were you as involved with these two companies as Goldsbrough Mort? 

MEDCALF Well, yes, in a different way. The Perpetual was purely a business 
arrangement, and I used to attend their weekly or fortnightly board meetings. We didn't have 
the other aspects that I had with the stock company. It was interesting. It was mainly due to 
my interest in trust matters, legal affairs and executive matters, that I suppose caused me to 

be involved on the board. I used to take a pretty strict view of things. I would always draw 
attention to some legal problem if there was a legal problem. If the board was inclined to rush 

off and do something, I would usually advise caution if there seemed to be some legal matter 
which they had overlooked, so much so that once or twice I clearly got under the nose of the 

chairman, Sir Cyril Bird, who was the chairman in the latter years when I was there, because 
he would sometimes put up some view that they should do this or do that, and then without 
more ado, he would turn to me and say, "Now what has the lawyer got to say about that?" 
[laughter] I would usually say what I had to say. I was never deterred from giving my views 
on any of these matters because I always took the view that the only important thing was the 
truth, and it was no good ignoring it. You had to find out what the true position was about 
everything because if you ignored it you would be in trouble - and it was only a question of 
time before trouble would catch up with you. 

EH Is this your law training that developed this? 

MEDCALF Yes, indeed it was. I had learnt many lessons in the law as a young 
practitioner about finding out what the facts of the matter were, and about understanding then 
what the law was which related to those facts, and taking the view that if that's what the law 
was, you had to obey it, and there was no point in breaking the law, that if you broke the law 

there would be some form of punishment. These were all very basic lessons of life, you might 
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say, but they were lessons which I had relearned as a lawyer. They're the kind of lessons that 
young children are taught by their parents but which as they grow up they tend to overlook, 
and I'd relearnt them. I'd seen what was happening to people who didn't obey some of these 
simple rules of life. They were also rules of law. 

I was also involved, of course, as you mentioned, with the Colonial Mutual Life, and I came 
into that organisation when David Brisbane died suddenly. He had been the chairman for 
many years. He died suddenly, driving his car in to Perth. Fortunately he pulled over to the 
side of the road. I went on the board and Sir Ross was the chairman at the time - Sir Ross 
McDonald. But he wanted to retire and so it wasn't long before I became the chairman. I had 
a lot of interest in that and eventually I used to go over to Melbourne quite regularly to attend 
the Melbourne board, about every three months or so. So I learnt what was going on in other 
parts of Australia. 

Our main task was in relation to advising on investments, not in relation to insurance - that 
was all handled by the manager and the staff, the getting of life insurance and managing that. 
But our task was to advise in relation to investments. There were a number of occasions 
where we made recommendations which were contrary to the views of the Melbourne 
investment officers. There was one occasion when they were going to lend some money to a 
company run by Alan Bond, and our board here in Perth took the view that we didn't think 
the company was a very sound investment. The Melbourne officers disagreed with us, so we 
invited them to come over. Anyhow the chief investment officer came over here and he spent 
a few days examining the structure of this particular company and their assets, and no doubt 
their liabilities, and I remember him coming in to our board meeting a few days later and 
saying, "You were absolutely right. We're glad that you gave us this advice. We had over-
estimated this company and we don't propose to lend them any money." I felt this did 
vindicate the attitude we'd adopted for some time in being rather careful about lending money. 

My attitude ALWAYS was with trust money, and later on with government money, that you 
really should treat it as if it was your own, that you'd got no right to take the view that this 
money belongs to the government, or to the company, or to someone else, therefore let's 
spend it, or let's not be very careful, we can accept the risk. The question you always have to 
ask yourself is, "Would I do this with my own money? If I had this money, would I accept 
that risk?" Usually you'll find the answer is no. [laughs] That was the attitude I always took, 
and hence I may have had a rather negative appearance to some people. 

Oh, I may say that Goldsbrough Mort were subsequently merged with Elder Smith, and being 
relatively young still, I became a member of the new board of Elders [known as Elder Smith 
Goldsbrough Mort Ltd] and I was on that board for some years. It was quite different from 
the original Goldsbrough board. It was much bigger, of course, because it was the merging of 
both companies, and we had different people; many of the staff fitted into the new 
organisation but some found it too difficult. But we had, of course, the Elders board 
associated with what was left of the Goldsbrough board; such people as Gordon Gooch who 
was on the Elders board when the merger took place, and Sir Henry Cooke. Ernest Lee-Steere 
was a member of the Elders board, and I, being younger, within a few years was virtually the 
only surviving member of the Goldsbrough board who was still on the combined board. 
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I had the opportunity to visit various parts of the country that I hadn't been to before on this 
board, including one or two trips to the north and other parts of the State, which was very 
interesting to me. Although I wasn't really able to contribute very much to some of their 
deliberations because of my lack of experience of the particular [rural] problems, it was good 
because it opened up a new field for me and gave me some experience I didn't have before. 

EH Now you were an honorary solicitor for Princess Margaret Hospital. 
What did this task entail? 

MEDCALF Well, this was really a tribute to the firm of Robinson Cox. When I say 
a tribute, I'm referring to the fact that they had acted since the Princess Margaret Hospital 
was first set up, as the Children's Hospital originally, in about 1911. The firm had been 
honorary solicitors and, of course, this just carried on automatically. Everybody did what was 
required, what the Princess Margaret Hospital wanted done. I did various things from time to 
time for them, as did some of the other partners, and after a few years Brian Simpson, who 
was one of the partners, and I, were both made life members of the Princess Margaret 
Hospital, which I still am today, or life subscriber I think they call it. Mr Louch, the senior 
partner, was made a governor of the Princess Margaret Hospital. This was a tribute to the 
firm for many years of honorary work done for that hospital, and the firm today, although it 
has a new name [Clayton Utz] still carries on and does honorary work for the hospital. 

But in addition to this I was also involved in helping the Returned Services League. Sir Ross 
McDonald had been their honorary solicitor. They had one or two others too, I think, but 
gradually this devolved upon me. There were a number of other organisations for which we 
acted, the Crippled Children, and the Girl Guides and the National Trust. I had always been 
honorary solicitor for the National Trust since we founded it and, of course, Law Trusts. We 
did the honorary work for Law Trusts and continued to do that. There were several others, 
some of them not for long, but we were always willing to assist any of these charitable and 
public bodies. You have to be a little careful, of course, otherwise you find you're not doing 
anything else. [laughs] 

END OF TAPE SIX SIDE A 

SIDE B NOT RECORDED 
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A further interview with Hon. Ian Medcalf held in his offices on the 2nd June 1993. 

EH Mr Mecicalf, today can we start with the beginnings of your political 
career? When did you actually decide to join the Liberal Party? 

MEDCALF Well, I had a great friend whom I had known from schooldays, who was 
a candidate for the Liberal Party for West Perth, Ray Nowland, and he asked me if I'd try 
and give him a hand to help him get into Parliament. This was way back in the '60s. I went 
along to one of his meetings. He asked me to come along to a meeting of the West Perth 
branch of the Liberal Party which was his campaign committee, and the chairman of the 
committee, or the president, put me on the committee. I had simply volunteered to give him a 
hand one way and another because he was an old friend, and within a few months the 
president, John Cruikshank, said he was about to retire from active work. He'd been working 
in the branch for many years, and he nominated me as the new president. This was rather a 
shock to me because there were a number of people there who had been on the committee for 
years, but they all clapped their hands and said this was a great idea, [laughs] so I found 
myself in the chair. 

EH Had you been a member of the Liberal Party at this point? 

MEDCALF No, I wasn't. No, no, I hadn't been so this was my introduction to it. I 
then, of course, joined the Liberal Party and I became the president of the branch. But my 
main interest was in assisting Ray. He tried for Parliament, I think three times - certainly 
twice that I remember and maybe a third time' - but he was unsuccessful on each occasion. 
He did as well as possible but it was really what you might call a 'non-Liberal seat'. That was 
West Perth in those days. It had been held by Liberals in the past, but it had rapidly become 
more of a safe Labor seat. So he didn't have much chance really. Then I just simply remained 
in the branch, and I was promoted into other areas of the party, and really that was how my 
association began. 

EH Were you in a political milieu within the law firm? Had you had a 
longstanding interest in politics? 

MEDCALF No, only as an ex-serviceman. You see, a lot of ex-servicemen when 
they came back were concerned really to see that the country was kept on an even keel. There 
was a kind of feeling which you find in the RSL and various other bodies, that there should 
be a strong defence force, and we should remain and become a strong country. I had this 
feeling and I shared this mainly with other ex-service people. It wasn't anything terribly 
political but it was a desire to make sure the country was kept strong, and within the firm I 
don't know that that really applied much. The senior partners would have had much the same 
idea as I did. I don't think any of them were active in the Liberal Party. In fact I'm sure they 

1Raymond Walter Nowland contested the Legislative Assembly seat of West Perth in 1956 and 1959, and of 
Perth in 1962 (David Black ed., 1989, An Index to Parliamentary Candidates, p. 196). 
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weren't, and certainly as the years went by there were no politics within the office, within the 
firm, none at all. If anyone was interested that was his own lookout. 

EH So was it a surprise when you decided to stand in 1968? 

MEDCALF Yes, I think it was a surprise to at least one of my partners. It might 
have been a surprise to one or two others. Indeed, one of my partners1  was very upset when 
I was selected. I had been persuaded by two or three other lawyers to offer myself as a 
candidate for the Legislative Council when Sir Keith Watson, who was the Member for 
Metropolitan Province, indicated that he was going to retire. When I was selected there was a 
fairly difficult selection committee; there were five candidates and one or two of them were, I 
think, very good candidates, and in a way I felt lucky to be selected. My partners had 
different views about it. The one who was rather upset, WAS upset because he said I would 
now be leaving the firm and I wouldn't be there. He was feeling that he was getting on in 
years and he was hoping that I would continue in there. But another of my partners, a more 
senior one,2  said, well, I was going into the Legislative Council and I would still be able to 
continue with my legal work, which proved to be the case. 

EH Mr Medcalf, you were elected then unopposed as the Member for the 
Metropolitan Province seat in 1968. Can I just ask you about that 1968 election, the issues - 

did you campaign yourself? 

MEDCALF Well, I was selected, I suppose, about a year before the election, early 
in 1967, and it was known that Metropolitan Province was a safe Liberal seat, and they had 
always tried to get good candidates for it; hence there was a fairly keen selection committee 
that I had to convince. During the year I just continued with my legal practice till one day, 
about August I think, rather to my surprise I was talking to Sir Charles (who was then Mr 
Charles Court) and he said, "What have you done about getting into Parliament?" I said, 
"Well, I haven't done anything much at all," and he said, "Oh, you can't just take it for 
granted, you know. You've got to go round and knock on all the doors in the electorate and 
so on." I realised then that I would have to do something. 

I spoke to the man I was succeeding, Sir Keith Watson, and he said, "Don't under any 
circumstances knock on any doors in the electorate. You don't need to do that. I will put out 
a letter telling the electorate who you are and what you've done and recommending you," 
which he did. He did that at his own expense. He was a generous person, Keith Watson. I've 
heard a lot of stories of his generosity. But nevertheless, I did realise that I would have to do 
something, and so I did set up campaign committees. I organised them. 

1Brian Simpson, a very popular member of the legal profession whose health was suffering as a result of 
malnutrition as a prisoner of war (IM). 

2 TS Louch QC, the senior partner, an unusual and brilliant counsel who had declined a judicial appointment in 
favour of his private life (JIM). 
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In those days the Metropolitan Province had five Assembly seats within the Province. So the 
idea was to cooperate with whoever the candidate was for each of those Assembly seats, and I 
did that. Andrew Mensaros was the candidate for Floreat which was another very safe seat, 
and he was working hard there. So we worked together in the sense that any literature he put 
out, I assisted with and I had my name included to let the people know that I was a candidate 
because the average member of the public I fully realised had never heard of me, only those 
who'd been associated with me in a professional way, and that was a very limited number. In 
Nedlands, Charles Court was the candidate. In Perth we had a new candidate. We also had 
Cottesloe where Ross Hutchinson was the candidate and he was a member, of course, the 
same as Charles Court was the Member for Nedlands. [Subiaco was the fifth seat, held by 
Hugh Guthrie.] 

There was no special issue that I recall in connection with the election, except that it was the 
Brand Government continuing and saying, "Well, we want to continue the kind of government 
you've been having in the past." I mean that was more or less as far as I could see all that it 
was, and there didn't seem to be any issue other than keeping the same team in office,, if you 
can call that an issue, which might have applied at the election. 

On the day that nominations closed, I was sitting in my office and I had a phone call from Sir 
David Brand who said, "Congratulations. You're the new member." I said, "What do you 
mean, the election hasn't been held yet?" He said, [laughs] "Oh, you're the only nomination 
for Metropolitan Province. The Labor Party haven't nominated anybody." I remember when 
John Tonkin was asked about this, he made the comment, "Well, we've got no chance of 
winning that anyway, so we're not going to waste our resources on it." So that's how I got in 
unopposed. 

One of the first things I heard when I got in, was a comment by Mr Willesee who was the 
Leader of the Labor Party in the Council, Bill Willesee - a very nice fellow, and one of the 
things he said was, "Well, we'll leave you unopposed so long as you behave yourself." 
[laughter] I obviously didn't behave myself because I was never left unopposed again! 
[laughter] 

EH So you did learn to fight elections in later years. 

MEDCALF I had to learn and to do all the same things as everybody else was doing 
and organise things properly. But you always did it in those days, in cooperation with the 
Assembly members, and that was the only way to go, and indeed it was the way to success, 
which the Labor Party knew as well as we did. 

EH Your entry into Parliament then. Just learning the ropes of being there, 
were you given help by people once you actually entered Parliament? 

MEDCALF In relation to parliamentary procedures? 

EH Yes. 
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MEDCALF We had no assistance that I'm aware of. When I went, the first time I 
appeared, just before Parliament met, I went up to the House and interviewed the Clerk of the 
Council whom I knew very well from my Army days and the National Trust - that was John 
Roberts. He said, "Well, in the Council people are allowed to choose their seats in order of 
seniority, and apart from the place where the government ministers sit and the official 
Opposition sit, you can choose a seat anywhere. But as you're a new member you have to 
wait until the other members have chosen their seats and," he said, "the more senior members 
seem to like to sit at the back, and they leave the front seats for the more junior members." 
He said, "This front seat here," and he pointed to one right near the front of the House, "this 
will be available because I'm sure no-one else will take it. It's a good one. You'll be able to 
hear everything here and see everything. Would you like to take that?" I said, "Very well," 
and he said, "You'll be sitting next to Dr Gordon Hislop. He sits in the centre there. He's 
been in the House for well over 20 years, so he'll be able to tell you a few things." Well, that 
was good. I was glad to sit next to him because he was one of the leading physicians in Perth, 
and he had a very high reputation. I had met him and he was held in very high esteem by the 
medical profession. But there was no formal training of any kind, no lecture on Standing 
Orders. I don't think we had any, they came in a little later, the lectures. 

I gave my maiden speech on the address-in-reply, and this was listened to in silence in the 
usual way. I chose as the subject law reform. I had been involved in the Law Reform 
Committee of the Law Society for many years, and law reform was a matter of particular 
interest to me. So I made this the subject of my maiden speech and I rather frightened the 
members in the first few moments by saying that one of the most significant utterances on the 
subject of law reform had been made in the year 1828, by Lord Brougham, who was then the 
Lord Chancellor, who spoke for six hours on the subject, and I could see one or two members 
looking rather pale. I had to hasten to assure them that I wasn't going to try and speak for 
anything like that time! 

But I did refer to a lot of the work that had been done by the Law Society and others in 
connection with law reform. I did emphasise one of the things which had always guided me in 
relation to law reform, and the work that I had been involved in up to that time, and that was 
when you embarked on any law reform you had to make sure that there was a real problem 
which needed to be attended to. Then you had to find a solution which would, in fact, not 
bring worse consequences. I quoted Dr Goodhart,1  whom I had heard at a legal convention 
in Perth a few years before, and he had made this quite clear that the law reformer had to 
know what were the defects which needed to be cured in the present law, and he had to be 
able to take practical steps which would overcome those defects. But also he must forecast 
what would be the likely result of those steps. In other words he had to measure the 
consequences before he took the step, otherwise he might end up with a worse situation than 
the one he started out with. That's always seemed to me to be a tremendously important 
principle and I tried to apply that in my efforts to improve the law during all the time I was in 
Parliament. 

1A distinguished American jurist who (among other things) was a former Professor of Jurisprudence at Oxford 

University (IM). 
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EH Mr Medcalf, how was this received within the party, and within the 
Legislative Council? 

MEDCALF Well, looking back on what I said then, I wonder now whether it was a 
little bit too ponderous and perhaps a little bit too pompous in some ways. I don't know. But 
it was received by many of the members very well. Dr Hislop certainly congratulated me, and 
so did a number of others. I don't think they were just trying to flatter me. I think they meant 
it. I tried not to say much more after that. I made my maiden speech and I more or less 
resolved that I would listen and see what was going on in the place because I had very little 
real knowledge of the conduct of Parliament, the proceedings and so on. I had only appeared 
in Parliament once in recent years, after my selection when I'd gone up one night just to 
listen to the debates, and I was rather horrified when I looked around from the public gallery 
and saw a number of members reading the Daily News (that's the evening newspaper of those 
days) and I was rather taken aback. I hadn't expected that! But, of course, I had some false 
notions, I suppose. 

But I did decide to simply listen for perhaps my first session, the rest of that year, 1968, and 
find out what they were all on about, and try and get the measure of the House. However, 
this was not to be. Very early in the piece, not long after I'd made my maiden speech, I 
received a note sent to me by the Honourable J M Thomson (Jack Thomson) who was a 
Country Party member of the Legislative Council, from South Province, and he said to me in 
this note, "What do you think of amending....?" a particular Bill which was before the House 
to give preference to ex-servicemen. It was a Land Bill which we'd been listening to and 
debating. I hadn't taken any part in it, but I could see that there was justification in giving 
some preference to ex-servicemen in relation to rents and that sort of thing. So I just wrote, "1 
agree," and gave it to the clerk to take back to Mr Thomson. So back came a note from him, 
"Very well. Will you please move an amendment?" I'd never moved an amendment before 
[laughs] and I didn't really know quite how to do it. However, I framed an amendment 
because I was very used to drawing documents and legal phraseology and so on. So I phrased 
an amendment and I sent it back to him, and I said, "That's the suggested amendment. It's 
your amendment, I assume you'll move it," and back it came again and said, "No, you please 
move it." Why he did it, I'm not sure, except that he was known as the 'silent member'. He 
rarely, if ever, spoke. So I moved the amendment, and somewhat to my surprise, it was 
accepted [laughs] and that was my first experience.1  

Dr Hislop was at that time preoccupied with the question of termination of pregnancy. He was 
a very well-known and high-grade physician in Perth, and he had made a study of this 
subject, and he believed that the law should be amended - the Criminal Code - to enable 
pregnancies to be terminated in certain circumstances. Now I knew that he was interested in 
this because it had been in the newspapers. One day he handed me a copy of his proposed 
Bill, and he said, "Would you have a look at this, and see what you think?" So I read it 
through and I said, "Oh yes, well I've read it," and he said, "Are you interested in this 

'It was my first experience also of the power of the Country Party, all of whose members of course supported 

"my" amendment (IN'I). 
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subject?" I said, "Well no, I've never had any interest in it at all," and he said, "Well, I will 
be moving it and I'll be looking to you for support." I said, "Well, I don't know that I'll 
really be supporting it." Anyway he moved the Bill. We had the second reading of the Bill in 
the latter part of 1968. Then he said to me, "I expect you to make a speech in support of what 
I've said." 

Well, there were various people who made speeches in opposition to the Bill. One of them 
was Mr Frank Wise, a former Labor Premier, who was sitting right behind me, and there 
were a number of others. Then one or two of the Liberal ministers made speeches in support 
of the Bill, so I thought I might as well say something. So I made some enquiries about the 
subject and had discussions with a number of lawyers and people who were involved with 
criminal law, and it was quite apparent that the law did need some amendment, although I 
didn't believe it needed any radical amendment. Dr Hislop's Bill created a tremendous stir. It 
was regarded as very revolutionary, although it really wasn't. Anyway I made my comments 
on it and I think it was adjourned until the next year. 

This was the first Bill on this subject and it was, in fact, passed in the Legislative Council. It 
got through with amendments. Quite a number of the amendments were made by me in the 
course of it going through, to tidy it up. 

Eli What sort of amendments were you interested in? 

MEDCALF Well, amendments to make sure that it would only apply if the mother's 
health was in danger. In other words, it wasn't a general right to terminate a pregnancy, it 
was ringed around with quite a number of safeguards. The view I took was that women 
should be entitled to make a decision in this matter. Before the doctor was protected, there 
had to be some proof that the woman's health was liable to be endangered if she persisted 
with the pregnancy. There were also a few other minor things to make sure that people just 
didn't come to Western Australia for this particular reason, as they were going to England for 
that reason from various other places. Anyway as a result of these amendments, the Bill 
became acceptable to the House and it was finally passed, after a lot of deferment and so on. 

Eli What? Did you have the unanimous support of the Liberal Party or was 
it a free vote? 

MEDCALF Not all of them but most of them. Yes, all the Liberals eventually did 
support it, and some of the Country Party, but one of the Country Party voted with the Labor 
Party, and I think one or two members were absent - they didn't vote at all for one reason or 
another. But by and large, although it was a free vote on the part of the Liberals, and 
presumably the Country Party, I'm not sure whether it was with the Labor Party. At any rate, 
they more or less voted together against the Bill. Anyway it went down to the Legislative 
Assembly, and it was ruled out immediately by the Speaker [1st May 1969]. 

EH Why was that? 
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MEDCALF He said it was unconstitutional and that we shouldn't have been dealing 
with it in the Legislative Council. It had been introduced in the Legislative Council and he 
said it would affect the revenue and therefore it required a message from the Governor; a 
rather technical reason but nevertheless, a valid reason in some cases. In this case it wasn't a 
valid reason in my opinion, but the Speaker nevertheless ruled it out of order. That was the 
end of it. The Speaker was Mr Guthrie, whom I may say I've always had a great respect for, 
but I disagreed with this ruling. But in this case he ruled it out of order on the ground that it 
imposed a charge on the revenue of the Crown. This is because he said these pregnancies 
would be terminated in public hospitals, which was in the Bill. In fact we'd insisted that there 
would be a public hospital so as to do away with the private clinics. If it was terminated in a 
public hospital it would mean more expense to the government, and therefore it would impose 
a charge on the revenue of the Crown. The Legislative Council, under the constitution, didn't 
have the power to do this. I don't think that is the correct view of it. Nevertheless, we 
respected the Speaker's view and that was the end of it. We HAD to respect the Speaker's 
view, so it didn't even get a hearing in the Legislative Assembly, so that was that. 

EH Mr Medcalf, were you subjected to public pressure, either from a pro-
abortion or anti-abortion lobby group? 

MEDCALF I was not subjected to any real pressure. Dr Hislop was. He had 
incurred the animosity of the people who were opposed to his legislation, perhaps on religious 
grounds or on one ground or another. Indeed, on one occasion, some member of the public 
had taped a notice over his brass plate - he practised somewhere in West Perth and he had a 
brass plate outside his rooms where he practised as a physician - and someone had taped a 
message or notice on top of his brass plate, with the words in large letters, "Abortionist." He 
was certainly subject to pressure, but that didn't deter him in the least. I suppose I received a 
few letters at that stage, although I received many more the next time it came up. 

END OF TAPE SEVEN SIDE A 
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MEDCALF The Bill came in a second time, if I remember rightly, and this time it 
was a better Bill than the first one and it was, in fact, passed by the Legislative Council [17 to 
8] but it was rejected in the Assembly [31 to 141. More or less the same people voted for it in 
the Council, but in the Assembly many of the Liberals opposed it as well. It had become 
highly controversial at this stage, because so much publicity had been given to it, and I 
believe that it was really rejected on political grounds. There was quite a bit more pressure 
this time and certainly I received a whole heap of letters from people urging me to vote either 
for or against the Bill. I think I probably received about equal numbers from both sides which 
made it difficult. I answered them all. I've always believed in answering every letter I 
received. I answered them and told them what I thought about it, as courteously as I could, 
but finally [laughs] after it was all over, one day one of the staff came to me and said, "Oh, 
Mr Medcalf, there's a letter for you which you have to collect at the West Perth post office, 
but it hasn't been delivered here because there's no stamp on it, and you have to collect it and 
pay the collection fee." I said, "Oh well, all right, I'll get around to it." I didn't know what 
was in the letter, and anyhow I forgot about it, and about two weeks later the staff member 
came and said, "Oh Mr Medcalf, you owe me $1.50. I've collected that letter for you." So I 
paid him the $1.50 which was the fee charged by the post office, and there was quite a bulky 
envelope, and I opened it, and there was a whole heap of pamphlets inside it telling me to 
vote against the abortion law reform Bill. [laughs] I thought this was just the last straw. 
Whoever had finished up with all these pamphlets after it was all over had decide to post them 
to me without putting the stamp on. That was meant to be funny, I suppose. Anyway I got 
caught again. 

EH Now, in this first term of office.... Mr Medcalf, you would like to 
continue, I'm sorry. 

MEDCALF Well yes, there was a third attempt to bring in the termination of 
pregnancy Bill, this time by Mr Claughton, a Labor Member, and his Bill [Criminal Code 
Amendment Bill No. 3 (1972)], was far more radical than anything we'd seen before. It 
would have virtually allowed abortion on demand - in other words it was simply the left-wing 
version of the whole thing. 

EH Now, why was that brought in if the Labor Party hadn't supported the 
previous. 

MEDCALF Well, he had supported the earlier votes. I'm not quite certain of exactly 
when he came in at this stage without looking it up,' but he certainly had very strong views 
on this subject. He had a bit of support, although not very much. But you see, by and large, a 
lot of the Labor members agreed with what we were doing, and if they'd had a free vote they 
would have voted exactly the same way as the Liberal members. The Liberals had a free vote, 
so did the Country Party, but the Labor Party may not have, and if they'd been allowed to do 
whatever they wanted to do, they could well have supported Hislop's Bill. However, Mr 

1Roy Frederick Claughton was the Labor Member for North Metropolitan Province as from 22nd May 1968 

(Th4). 
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Claughton, presumably at that stage had obtained permission to do this from his Caucus, and 
he introduced his Bill, but I found that I couldn't support it because it was far too radical. So 
it was in fact, rejected [17 to 9]. 

EH Now the next issue that I'd like to bring up with you, is your 
contribution to the shipwreck debate. 

MEDCALF Well, this was a matter of some interest to me. Here again, I hadn't 
known very much about the Dutch wrecks until I was informed by some members of the 
history department at the university. I had some friends there and they came to see me at my 
home, and told me that the Dutch wrecks off the coast were being plundered. The first one in 
which I became interested was the Gilt Dragon [De Vergulde Draeck] at Yanchep, the closest 
to Perth. I was told stories of events up there, that it was being blown up with dynamite, and 
that coins were being offered for sale in the Yanchep Inn, and also bricks and other items 
from the Gilt Dragon, they were being hawked around the place. 

As a result of what I was informed, I asked a number of questions of the Minister for Justice, 
Mr [Arthur] Griffith, and I referred to these reports of the sale of various items and that 
bullion had been taken from the wreck (they were known as 'Rix dollars' and 'ducatoons') 
and that some of the iron cannon had been taken and so on. Mr Griffith said he'd look into it. 
Then a report appeared in the newspaper to say that Superintendent Burrows had indicated 
that they had investigated this looting of the wrecks and there was nothing in it, that it wasn't 
taking place. However, Arthur Griffith, a few days later, denied the statement made by 
Superintendent Burrows, indeed he said that Superintendent Burrows hadn't made such a 
statement [laughs] although it had been reported in the newspaper. He said that the matter 
WAS being investigated. There may well have been some recent plundering of the wrecks. 
Superintendent Burrows was unavailable for comment. 

I persisted with my questions, and wanted to know what action was being taken to protect the 
wrecks, whether legislation was being introduced to make sure that we had the necessary 
powers. I addressed this matter on the debate on the Museum Bill. This Bill was to provide 
stricter laws for policing wrecks, but I made the point that I didn't think the State could do 
this on its own, that it would be necessary to involve the federal government. There should be 
a conference with the federal government to make sure that all the legal ends were properly 
tied up. I continued this line of questioning of the Minister for Justice, Mr Griffith. He said 
that there was no reason to believe that the [State] legislation would be ineffective at all, and 
that legislation for the protection of historic wrecks had been in force for many years, and 
nobody had ever challenged it. He didn't propose to do anything about it, but he would watch 
the matter closely. 

EH How were you being seen by your party at this stage? 

MEDCALF Well, we had had one or two discussions in the party room about this 
because I'd raised it, and I couldn't get any support for the view that I was putting forward. I 
was a fairly new member. I'd only been in Parliament a year and a backbencher, and nobody 
seemed to be particularly interested in it. Indeed, one of the junior ministers, Ray O'Connor, 
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took the view that people should be allowed to take what they found, on the old principle of 
'finder's keepers'; that if you found a wreck you should be entitled to get something out of it. 
One or two others obviously shared this view. Indeed, it was a popular view amongst some 
members of the public. [laughs] You might as well profit from anything you happened to pick 
up from the wreck. 

EH This was despite the fact that there'd been dynamite out at the Gilt 
Dragon site by this stage. 

MEDCALF Well, it was going on. It was being blown up. There was certainly a lot 
of confusion about the whole subject, and I kept hammering away at this. I noticed that my 
comments were being echoed in the Assembly by Mr John Harman, a fairly new Labor 
member. He had some other information about the counterfeiting of coins and he was asking 
similar questions of the Minister for Police. The ministers were getting a little bit browned off 
with this, I may say, because they had other things to do and they didn't want to be bothered 
about this question of wrecks. Anyhow I felt strongly about it. 

It was not only affecting the Gilt Dragon, but we were also getting reports about the Batavia 
which had been located  off the Abroihos by a young fisherman ' up there whom I knew, 
somebody that I had had contact with in my previous practice of the law, and I knew he was 
thoroughly honest and reliable and he had reported finding the Batavia. He didn't know what 
it was at first but he'd found a wreck there. He'd seen the cannon down below. In fact, I 
think he possibly was anchoring his fishing boat to the cannon once or twice, not disturbing 
anything. I knew about the Batavia and that was getting looted too. It was being pillaged by 
various people, anyone who could get out there, and there was a suggestion that the cannon 
were being taken and used as mooring posts all over the place, and a lot of plundering was 
going on. So I was very concerned about it. 

One Sunday afternoon, I think it was, as I lived fairly close to Sir Charles Court, I rang him 
up and said I'd like to talk to him. I went around to his house. It was a remarkable thing 
about Sir Charles Court, he was ALWAYS available and you could almost see him sitting in 
the front room of his house as you went past. I went around there, I told him of my concerns, 
and I told him they were genuine concerns and where I had got my information, from 
irrefutable sources of people who knew what they were talking about. I said, "The 
government REALLY must do something about this." He was impressed by this and he said, 
"I will speak to Sir David Brand and I will see what we can do." I said, "Well, you'll need a 
bit of money because you'll need to prod the museum into action. They haven't done anything 
very much. They've been very slow in moving, they don't seem to be terribly interested in it 
and maybe it's because they haven't got the money. But if you are able to supply them with 
some funds and tell them that they've got to look after and preserve these wrecks, I'm sure 
they will." 

1David Johnson a young New Zealander who was married to a lass whose family I knew well (IM). 
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The next thing I heard was that the State government had allocated a sum of $50 000 for the 
protection and preservation of the wrecks and this was to enable the museum to go about 
sending people up there and so on. So gradually the actual physical protection of the wrecks 
was taken care of. They still hadn't overcome the legal problems, but they did eventually 
agree that there was a need for Commonwealth legislation as well as State legislation. 

EH Had you passed State legislation? 

MIEDCALF Yes. We had legislation here which was passed in 1973, the Maritime 
Archaeology Bill. It was to supplement some of the provisions which had already appeared in 
the Museum Act. So this was to protect all the wrecks. It named the wrecks in the Maritime 
Archaeology Bill: the Gilt Dragon and the Batavia, the Tryal, and the Zeewyck and the 
Zuytdoorp. Now the Tryal was one which was also suffering the same fate. The Tryal had 
been discovered more recently. It was off the coast up near Roebourne or Onslow, off the 
Monte Bellos, and it was the oldest wreck on the coast. It was an English ship, the Tryal, 
which had foundered there or become wrecked, in 1622, and it was more or less intact. But 
unfortunately it was being pillaged and the pillaging in that case was largely done by a man 
called Alan Robinson, who was a sort of freelance explorer and what have you, who had been 
up there and put a lot of gelignite in the wreck and blown up timbers and blown out cannon 
and all sorts of things, and made a thorough mess of the Tryal, so that I'm afraid the problem 
in the case of the Tryal could largely be laid at his door. This was a matter of great concern. 
He was actually to be tried under this legislation. There was a case involving Robinson and in 
order to sheet the matter home to him, because of the defects in the legislation which I have 
already discussed, they had to make use of an old English Wrecks Act, which still applied off 
our coast because the Tryal was outside the three mile limit. 

But the legal position was taken care of eventually with the great assistance of the late Sir 
Paul Hasluck,' who made an agreement with the Dutch Government about the exchange of 
artefacts from the wrecks, which agreement laid down principles which still apply today. 

My wife and I had gone overseas on a private visit in 1971. We visited the Netherlands and 
we went to the Rijks museum and we saw the model they were building of the Batavia. The 
Batavia model has now been completely finished and it's an exhibit in Holland today which is 
visited by many tourists, but we just saw the beginnings of it when they were laying down the 
keel, and that sort of thing. We also visited an expert2  on the preservation of material from 
under the sea, right out on a little island (he lived out in the Zuyder Zee) and had an 
interesting discussion with him. One of the things that he told me was that coins from the Gilt 
Dragon were on sale in Amsterdam and he showed me a catalogue of a recent sale of antiques 
and coins and things, and there they were. They were coins from the Gilt Dragon, and bricks 

11n his capacity as Commonwealth Minister for Foreign Affairs (and, of course, in his private capacity as a 
historian) - (IM). 

2Myrtheer Van der Heide in the village of Shokiand (IM). 
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and things, on sale in Holland, so some of these had gone a long way. Obviously Holland was 
the place to take them if people had wanted to make something out of them. 

The final upshot of all this was that I believed that some reward should be given to the people 
who had discovered these wrecks, and in November '73, I asked the government, that was 
then the Tonkin Government, if they would institute an inquiry and find out exactly WHO the 
discoverers were, and WHO should be entitled to receive some reward. Also I felt that apart 
from the reward, the public should know who these people were. They deserved some public 
credit for what they had done. I was pleased when the government agreed to this, and the 
minister at the time, Mr Dolan, said that the State government would appoint a judge to 
decide who discovered the historic wrecks on the WA coast; that is ALL the historic wrecks. 
Now I'm not at all sure what happened about that inquiry, whether it continued, because there 
was a change of government a few months later. But it's interesting to note that 20 years later 
they have now decided to pay compensation to the people who discovered the Gilt Dragon and 
the Batavia. 

EH So that would have been in the final months, I suppose, of the Tonkin 
Government that this was happening? 

MEDCALF Yes, it was, the final months when that decision was made. But the 
position was stabilised then and the future of the wrecks was being taken care of. 

EH Now, the Commonwealth legislation that had come in, was that in 
cooperation with the States? Did you participate in that negotiation? 

MIEDCALF No, no, I didn't at all because I wasn't a minister, and it was done 
before I joined the Cabinet. It was all in hand. I think a lot of the credit must go to Sir Paul 
Hasluck. 

EH Now another issue in that first period that you were in Parliament, was 
that of daylight saving, a perennial issue in Western Australia! What was your interest and 
involvement in the daylight saving debate? 

MEDCALF Well, daylight saving was a rather difficult issue - it always has been a 
difficult issue because generally speaking, country people are against it and many city people 
are in favour of it. We had a lot of discussion in our party meetings about it when the Tonkin 
Government proposed to introduce it in 1971. In fact, the Daylight Saving Bill was given a 
second reading in the Legislative Council, and the voting was very close, 14 to 13. All 
County Party members opposed the Bill. I actually voted in favour of daylight saving, largely 
because I represented a metropolitan electorate in which there were a lot of people involved in 
business and commerce. But there were some very mixed views right through our party and 
right through the community on it. By and large, mothers with little children were opposed to 
daylight saving and, of course, country people. The open-air picture theatres were against it 
and they conducted a very strong lobby to get us to oppose it. 
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In the upshot there were five Liberal members who voted with the government to bring in 
daylight saving. We were given a free vote in our party. We weren't told what to do, we 
could vote how we liked, and there were five of us: they were Mr Griffith and Mr Williams 
and myself; we all represented metropolitan seats. We also had Mr Wilmot from the South-
West. He was more or less going against some of the country interests, and we had Mr 
Withers who represented Kununurra, the north Kimberley. Of course, Kimberley people were 
in favour of it for different reasons. They were already ahead, of course, in time, and they 
had to conform with our time being right over near the Northern Territory border. So it got 
through the Legislative Council. Mr Withers had even suggested that they should have a 
separate time zone in the Kimberley, but that didn't get anywhere. 

I had suggested that they should appoint a committee after the end of daylight saving to see 
what would be the best thing for the whole country, not just Western Australia, but the whole 
of Australia, because we had so many time zones. 

I suggested this in March 1972. Although the Legislative Council had passed the second 
reading of the Daylight Saving Bill, I believed that daylight saving would be eventually 
rejected.' But the committee, I thought, should consider the matter from the point of view of 
the whole of Australia, with all these different time zones and all the States doing their own 
thing. It seemed to me that it was time that there should be a bit more cooperation, some 
giving a bit, and some taking a bit, and so on. 

In October of 1972, the government re-introduced the Daylight Saving Bill and this time, 
however, there were only three Council members who were supporting it - from the 
Opposition I mean. So it didn't get through. Mr Withers from the north, myself and Mr 
Williams representing the metropolitan area supported it, but daylight saving was rejected. So 
although it was a party vote as far as the Labor Party was concerned, because a number of the 
Labor members made it quite clear privately that they didn't want daylight saving, [laughs] 
they had to vote for it. But they didn't want it; it was well-known. 

EH Now if we go back to that period of your first term in government, and 
discuss the role that you started to take on in the Legislative Council. You were the only 
lawyer in the Council, Mr Medcalf. Is that correct? 

MEDCALF Yes, that's right. 

EH How did you start to deal with the legislation that was coming through? 

MEDCALF Well, when I went in I had made it clear at my selection committee and 
to anyone who asked me, that I wanted to use the knowledge that I had gained in 20 years of 
legal practice to improve legislation. I was very conscious of defects in a lot of our legislation 
and I wanted to improve it, but bearing in mind those words of Dr Goodhart that you had to 

1This was because my private view was that it would be found unsuited to the vast climatic differences in WA 
(IlvI). 
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make sure that there was a proved evil and that you had some solution that wouldn't cause a 

worse one. I took the view that because I was trained and because I had a fairly general 

knowledge of the law, in that I'd practised in practically every area of the law, I had an 

obligation to perhaps explain what some of the legal issues were, and wherever possible, the 
areas which needed to be changed. 

END OF TAPE SEVEN SIDE B 
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MIEDCALF I suppose at times I was rather brash. Indeed, looking back, I'm sure 
that I was, except that I realised that you mustn't be too complicated in describing the law, 
you had to describe it in simple terms. I'd already learnt this lesson in my practice. In talking 
to people you didn't try and raise complex issues or try and blind people with science, you 
tried to put things into simple language which you and others could understand easily, and I 
think this is the secret of explaining the law and the secret really of achieving success in 
changing it. 

But even so, I used to speak quite frankly and when you speak frankly about things where 
people have vested interests, you find that, much to your surprise sometimes, you rub a 
particular group up the wrong way. This happened fairly early when I was talking on the 
Companies Act (some changes which had to be made to the companies' legislation). In the 
course of it I mentioned that building societies didn't have any adequate legislation and that 
something must be done to tidy up the law in relation to building societies and also friendly 
societies. The situation was not good. 

EH Now, was this legislation that was coming through from the Legislative 
Assembly to the Council? 

MEDCALF Yes. This legislation would have come through from the Assembly and 
had to go through both Houses of Parliament,1  and when it came to us I didn't really take 
much notice of what had been said in the Assembly. At that stage of my career I was mainly 
intent on studying the legislation myself. I studied all the legislation myself. I didn't have any 
assistance. 1 didn't really need any assistance. So I would then make my own comments based 
on my experience, or if I didn't have any particular experience, I'd talk to people who did. In 
the case of building societies, I remember talking to some people involved in building 
societies who said to me, "It's time that they tidied up the law on building societies," and in 
the course of these remarks, I DID refer to friendly societies. I then received a blast in the 
newspaper from somebody representing the friendly societies who said that I didn't know 
what I was talking about and so on, and that they were doing a fine job and they didn't need 
any more legislation and the less that Parliament had to do with their affairs the better. 
[laughs] This of course was completely wrong, but I had to give them a reasonable answer 
because it was quite clear that they had mistaken what I was saying. 

But this was the kind of situation that I faced quite frequently and it's a typical situation for 
somebody who is, perhaps, fairly new or not used to dealing with particular pressure groups. 
However, that didn't deter me. I'm quite sure that what I said was right and events later 
proved that both building societies and friendly societies needed a much tighter control, even 
seeing right up to recent years what happened in a few situations involving them. 

1Legis1ation normally came from the Assembly to the Council. From my recollection however the Companies 
Act Amendment Bill was probably introduced in the Council by the Minister for Justice, Arthur Griffith (TM). 
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I commented on all sorts of matters. I can remember saying how difficult it would be to find 
judges for the new District Court which was coming in, because of the lack of adequately 
qualified people in the legal profession at that particular time. I would take a stand on matters 
of principle, such as the power of ministers to vary the decisions of local authorities, and the 
by-laws of local authorities. I took the view that they should be treated as being more mature 
than people thought they were, that it was no good taking a paternalistic view for ever of local 
authorities and overriding them by ministerial direction. That was the kind of attitude that I 
adopted. I indicated my opposition to legislation to prevent the sub-division of fringe areas of 
the metropolitan region. There was a great shortage of building blocks from time to time, and 
it was very obvious that it increased the price of land because of the shortage. I believed that 
we should be prepared to open up more suitable land for building. I suggested amendments to 
all sorts of legislation. This was in the time of the Brand Government and quite frequently the 
government didn't object. The government would often take note of what I said. This 
happened over a period. 

I did go through some difficult stages because on one occasion when I was proposing some 
amendments, the Leader of the Opposition, Bill Willesee, made some comments about me 
which rather implied that I wasn't very loyal to the government, and that here I was moving 
amendments in relation to government legislation. This, of course, would have been unheard 
of in the Labor Party. To do that would have meant censure or loss of preselection the next 
time that the member came up for selection. But I had frequently moved amendments in 
relation to government legislation, and this must have got under Bill Willesee's skin on one 
occasion, because he made some quite aspersive comments about me, and I was rather amazed 
to hear these comments. Indeed, it showed how new I was because when he made these 
remarks, I can remember saying: "I would have thought we had freedom of speech in this 
House." He didn't say any more, but I heard Graham MacKinnon, who was one of our 
ministers, say to Willesee, across the House: "Now you know what we've got to put up 
with!" [laughter] 

EH Was there any chance that Willesee thought you were doing his job for 
him? 

MEDCALF No, he didn't think I was doing his job. He thought I should be more 
loyal to my party. 

EH He wasn't joking, he was serious? 

MIEDCALF No, he wasn't joking at all. No, he wasn't. It was a curious thing. 
Perhaps when he thought about it, he might have felt that maybe it would have been better if 
he hadn't commented, but that's what he said, and that provoked that little situation - probably 
not reported in Hansard because things like that often went unreported. They'd be taken out 
afterwards by the members, in case it reflected on them in some way. 
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But, of course, Bill Willesee was a very honest person and indeed he got into trouble with his 
party several times for being a bit too honest. He was very straight and I had a great respect 
for him. 

But there were many more Bills to which I proposed amendments. Many of them I simply 
supported and outlined what the law was. I felt this useful. Matters such as the Trustees Act 
which I'd had quite a lot to do with when I was in the Law Society, Criminal Code 
amendments, Justices Act amendments and the Legal Practitioners Act. A lot of these were 
legal Bills, the Transfer of Land Act and so on. There were others that I supported, such as 
the Petroleum Submerged Lands Bill which was an attempt to cooperate with the 
Commonwealth over the off-shore areas, and the licensing of petroleum exploration and 
development, Criminal Injuries Compensation, and one interesting one where the National 
Trust Act was amended. 

Many years before I went into Parliament, when I was involved in the National Trust, I had 
persuaded the government (which was then the Brand Government) to bring in the National 
Trust Act, 1964. I had assisted in the drawing of this Act. I'd been to see the Parliamentary 
Counsel of the day, Kevin Walsh, who was actually drafting the Act, and discussed various 
provisions with him which should go in the Act, and this was duly passed by the government 
way back in 1964. But in 1970, in my capacity as a National Trust representative, I'd asked 
that we should include in the Act an amendment to allow people to restrict the use of their 
land in order to, say, preserve a building or preserve a view to ensure that that is preserved 
for posterity by imposing a restrictive covenant, which was actually placed against the title. 
This was supported by the government, and in 1970 an amendment was brought in by the 
minister at the time, who was Ross Hutchinson, who was in charge of that area, and this 
found its way to the Legislative Council and, of course, it was supported by me. I don't think 
at the time that I revealed that I had, in fact, [laughs] been the one who was pushing for the 
amendment. But it, of course, received the support of everybody. It was not controversial and 
it was very beneficial, and that Bill has been made use of many times by the National Trust 
since then. 

But then, of course, there was a change of government. 

EH Just before we go on to the 1971 period, can I go back and ask you 
what your observations were of the workings of the House in the Legislative Council? Were 
your opinions confirmed from your earlier observations or did you come to appreciate the 
contribution that the Legislative Council was making? 

MEDCALF No. I changed my view of the Legislative Council when I became 
familiar with what went on there. It is true that every now and again some member would 
pick up a newspaper or something, and perhaps would walk out of the House when some 
speech was on that they weren't interested in. But that didn't really matter. You can't expect 
every member to be fascinated by everything that happens. There's a lot of it that's repetitious 
and tedious, and you have to put up with that. But by and large I found that it was working 
very well. When I became familiar with the procedures I thought that they were excellent. 
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The provisions for first, second and third readings of Bills, question times, and provisions for 
speaking on special occasions such as making a personal explanation or speaking on the 
adjournment, the address-in-reply, and many other opportunities that members had. 

In the Legislative Council at that time, there was no time limit, so that you could speak as 
long as you liked on any particular subject. I never believed in speaking at length because 
people would lose interest. The only virtue in speaking that I could see, was to persuade 
people, if you wanted to persuade them, to adopt a particular point of view, and you could 
only do that if you retained their interest and you put it in a way that they would understand 
and sympathise with. There were a few members, perhaps, who spoke at too great a length 
occasionally, but everybody knew who they were, and after a while the House rather tended 
to empty out until they'd finished [laughs] and then they came back again. 

But generally speaking I found that the House worked extremely well. The rules were good, 
procedures were good. There was a lot of very stupid and unfounded criticism of the 
Legislative Council for political reasons. We were continually accused of being a 'geriatric 
House' which was nonsense. The members were very little, if any, older than the members of 
the Legislative Assembly. We were also accused of never changing any of the legislation of 
the government because we had a majority of members of the Liberal Party and the Country 
Party. But that wasn't true either. I amended a lot of it and there were a number of 
illustrations of where the government withdrew their legislation if there was some substantial 
opposition.' Certainly in our party you could always indicate that you weren't going to 
support a particular point of view. You had to indicate that in the party room, and say, "I'm 
sorry but for various reasons I can't support this," and then you had the right to vote against 
it. It did not apply in the Labor Party. I'm not being critical of the Labor Party, they just had 
different rules. 

When we were in opposition, the Liberals and the Country Party DIDN'T think along the 
same lines. We were continually pitching our arguments at the Country Party to try and get 
them on side, and it was a pretty free and general type of debate, by and large in there, and I 
found it very satisfying. 

EH What was your evaluation of the leadership of the House, both from the 
point of view of your own party, and the Opposition? 

MIEDCALF Well, Arthur Griffith, who was the Leader of the House in my time, 
was very high grade in terms of his political expertise and so on, and Bill Willesee on the 
other side, as I mentioned earlier, was a very honest man and did a good job, I thought. He 
got into bad odour with his party, I believe, for perhaps being what they thought was a bit too 
cooperative, but he never sacrificed any point of principle. He always did exactly the right 

1The Minister withdrew the Securities Industry Bill after I indicated my strongly held view that local companies 
would suffer in comparison with their Eastern States counterparts, reported in the West Australian of 18th Nov 1970. 
Also see this transcript p. 98 (IM). 
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thing by his party, and he fought very hard for all his principles. But he was fighting a losing 
battle because he was in the minority. 

EH Yes, that leads on to my next question. Was the relationship between the 
parties, particularly as you had a good majority..., what was it like? 

MEDCALF Well, although we had a majority in theory, we only had a majority if 
you combined all the members of the Liberal Party with all the members of the Country 
Party, and the Country Party had six or seven members in those days and they sat on the 
cross-benches. They were all more or less sitting together with the exception of one Country 
Party Minister - this is way back in the Brand/Court Government. 

EH I meant to ask you earlier too, were all the Liberal Party sitting 
together? 

MEDCALF No. Oh no, they weren't, and in those days, as I mentioned earlier, you 
were able to select your seats in order of seniority. So I had Frank Wise sitting right behind 
me, a prominent Labor man, and I also had Mr Strickland, who was another former Labor 
Minister, sitting just next to him, behind me. Indeed, in one of my earlier experiences in 
there, when I first went in and I was speaking on something or other, Frank Wise who was 
right behind me, kept chipping in and interjecting all the time, and this was very difficult 
because I'd have to turn round [laughter] to hear what he was saying or to look at him. He 
kept making these interjections. On one occasion he did it quite frequently during the course 
of the debate and it was rather amusing because a few days later, he said to me that he'd been 
talking to his wife about how he'd been interjecting on my remarks, and she said to him: 
"Don't you ever do that again!" He said, "Why not?" and she said, "Because Ian Medcalf is a 
friend of mine." [laughter] I had known her many years before. [laughter] So he jokingly 
said, "I won't be allowed to interject any more." However, he was a very powerful speaker 
for the Labor Party and he stood by his principles too. 

So that we were scattered all around in those days. Gradually this changed and in recent years 
they've been sitting more or less by parties, which I think is not a good thing. I think it's 
much better in the Legislative Council if people do have a measure of individuality. 

But just going back to the Country Party who were all sitting together, with the exception of 
one Country Party Minister who was sitting with the two Liberal Ministers. When we were in 
opposition in the time of the Tonkin Government, we had to pitch our arguments at the 
Country Party because they controlled what was going to happen. We didn't have enough 
members on our own, and the Country Party would frequently divide in such a way that, say, 
three of them would vote with the government and three would vote with the Opposition, and 
they would frequently reject amendments and vote with the government. There was by no 
means a united opposition. It was a question of every Bill, or every motion, having to be 
considered separately, and if you wanted the Country Party on side you had to make sure you 
had arguments that appealed to them. They were very good at counting heads. 
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Well, there were one or two other things also. 

EH Mr Medcalf, you made four major speeches during this period. Some 
were address-in-reply speeches, and those can be attached to the transcript, but could we just 
briefly outline these major issues that you spoke on? 

MEDCALF Well, in April 1969, I spoke on the Property Law Bill.' This was a 
major piece of legislation which some would regard as 'lawyers' law' because it had a lot of 
technicalities in it, but it's not lawyers' law really because it changed, basically, a lot of the 
old concepts affecting land and property in Western Australia. I spoke on it. It was introduced 
by the government and it was very important, and I most certainly supported it. I outlined a 
number of matters which were important in it, such as the historical aspects of it, and how 
many of the technicalities had been removed in this legislation: old phrases which meant 
absolutely nothing to people today, often based on old French or Latin terms, the changes as 
they had developed historically, right through from the old feudal system, the changes in 
property law in England, which we had inherited here in Western Australia, marriage 
settlements, and a lot of matters which had been important once but no longer were. But the 
property law itself had modernised a great number of these old concepts. It laid down the 
arrangements which would occur in building encroachments and easements, and all sorts of 
matters which are really very important to everyday citizens. I made a speech on that 
commending that Bill, which had been introduced by the Coalition Government. 

In the address-in-reply debate in August of '69, I spoke on the importance of administrative 
law2  and the need to do something to respect the private rights of citizens, based on 
experience elsewhere. I referred to a number of cases, actual legal cases, where these 
principles which should be taken into account, had been laid down, and as to the kind of 
courts and tribunals which should hear and determine the rights of private citizens, and the 
extent to which the minister should be, in fact, the adjudicating body. In most of our Acts in 
Western Australia, the minister was the one who would have the discretion to override the 
decisions of a public servant, or of a board, or of a local authority, and I was suggesting that 
you should have a tribunal which should fulfil this task. I also mentioned a number of very 
basic matters, such as that reasons should be given for decisions in all cases. It's interesting to 
note that this matter is adverted to again, not yet having been properly attended to, by the 
Royal Commission in its recent report. [laughs] A lot of these matters which I raised based on 
what I had read, and based on information that was supplied or as a result of studying earlier 
cases, are still very relevant today, because we really haven't tackled the question of 
administrative law in Western Australia, right up to the present day. 

'Copy not attached. The speech was on 1st Apr 1969. 

2Copy not attached. The speech was given on 20th Aug 1969. 
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So I made what I thought was a major speech on that. I don't know that anybody took much 
notice. From what I've just said it's pretty apparent that a lot of those things have still got to 
be done. 

EH You were referring to the 1992 Royal Commission?' 

MEDCALF Yes, that's right. There was another important piece of legislation which 
I spoke on in March 1970, and that was a Wills Bill; a Bill to provide for a new Wills Act.2  
The old Act was dated 1837, and this one was prepared, at the request of the government, by 
Mr P R Adams QC, a very well-known lawyer in WA, and I spoke and approved the 
provisions of that, and I did, I think, try to explain it to members, and there were a lot of 
questions asked during the course of my comments. 

On the address-in-reply on 19th August 1970, I spoke on probate and estate duty.3  This is a 
subject that I had had a lot to do with in my practice, and I was able to set out the details of 
the inter-relation between probate duty within the State and succession duty and other forms of 
death duty, including Commonwealth or federal estate duty. I had for a long time felt that 
there should be some kind of reconciliation between all these duties; that in fact, on 
someone's death, they were being taxed twice. Not only had they paid income tax during their 
lifetime, but they would pay death duty on their death on what they had managed to save after 
they had paid their expenses and paid income tax. But in addition, there was a further double 
taxation in that both the State and the Commonwealth government, charged separate 
assessments of death duty: probate duty in the case of the state, and estate duty in the case of 
the Commonwealth. Now all this has now been abolished, but it was very live and doing very 
well in 1970 when I made these comments. 

EH Now, at the end of three years, were you starting to feel that you were 
having some successes? 

MEDCALF Yes, I certainly was. I can remember remarking to a friend who I hadn't 
met for some time, who asked me how I was getting on in Parliament, saying to him that I 
had the measure of the House, and it was quite true that I HAD the measure of the house. I 
had the feeling that I knew how to achieve the things I wanted to achieve in the Parliament, 
and this was quite satisfying. 

END OF TAPE EIGHT SIDE A 

11nto WA Inc. 

2Copy attached, pp. 457-62. 

3Copy attached, pp. 463-72. 
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MEDCALF I had always wanted to improve the law, and I had spent a lot of time in 
this first period doing just that. By the end of this first three years, by the end of 1970, I 
really felt that I had achieved quite a lot. I could see there was a lot more to achieve. There 
were many areas that I couldn't touch because they were areas that were more or less 
reserved to the government or reserved to the minister, and they were matters I couldn't deal 
with. For example, unless a Bill came in to the House, I was virtually unable to propose the 
change. I had to wait for the Bill to come into the House. I didn't know what was coming in, 
in advance, and sometimes legislation would come in which I didn't agree with, and then it 
would be quite difficult, and it was not easy. I can remember feeling at the time, rather 
frustrated that the government had decided on a particular line of action which I'd had no 
input into and which I believed to be wrong, and having to tackle the minister and tackle the 
government over it was at times quite difficult. I certainly didn't succeed every time. 

EH Are there any examples that you can actually name? Issues that came up 
that.... 

MEDCALF Well, one particular one was an amendment to the securities' industry 
legislation. In fact, I think it was a new Securities' Industry Bill, and it was to require the 
directors of companies to supply such information as the Stock Exchange might request, to the 
Stock Exchange. Now, I took a very dim view of this because a lot of the activities of 
companies who faced competition in their own industry, have to be confidential. I knew this 
very well from my own experience, and if they were going to supply information to the Stock 
Exchange, in was in effect public information. So they would be telling the public and all 
their competitors, all sorts of confidential information which might well affect their business. 
This was just expressed in a general kind of way, that this was necessary and this was one of 
the requirements. 

Now I can remember talking to the minister about this, and saying: "This is no good." I 
would have spoken in the party room on it and got nowhere. The minister would have simply 
said, "No. Well, this is what we've decided," or something, and that was that. I spoke to him 
again about it, and he said, "No, no, we're going ahead with it, we're going to do it." This 
was Arthur Griffith who said this: "We're proceeding with it." So I had no option then but to 
get up in the House and make a speech in which I was very, very critical of it, and described 
the kind of situation I've just mentioned, and how utterly unfair it was to companies, to 
expect them to be able to compete when they had to supply detailed confidential information 
to members of the Stock Exchange, who could then broadcast it to all and sundry, or put it in 
the newspaper, or do whatever they liked with it. So I made this speech and I said that I 
would not be supporting it. 

I can remember saying this with a good deal of foreboding because the minister and the 
government had already informed me they were going ahead with this. So I found myself then 
isolated. I knew then that I'd be battling to succeed in having this rejected. Well, about a 
week or so later - the Bill had been adjourned - but a week or so later, the minister told me 
that they'd decided they would not proceed with the legislation. So the message had got 
through. 
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EH Yes, yes, and you weren't rejected by the party, obviously. 

MEDCALF No, I wasn't rejected by the party, and it would have been awkward to 
have been. They knew what my view was, and I would have been quite entitled to have said 
my piece and I wouldn't have been castigated for it in the party room because I had said that I 
was opposed to it, but it would have been an awkward situation. I didn't want to fall out with 
them. That wasn't the only occasion but that was a typical example of sometimes having to 
force reviews on people who had already made up their mind to do something else. Often the 
ministers are guided by public servants who perhaps are not very well clued up on some of 
these matters and, of course, I'd come fairly fresh from a business background. 

EH Now Mr Medcalf, your evaluation of the Brand Government, and 
perhaps Sir David Brand himself. Could you give us that? 

MEDCALF Well, Sir David Brand was a magnificent leader, a fine man, and 
terribly popular. He was a very ordinary man and I can remember him talking on so many 
occasions at public meetings. He could talk to anybody because he had done everything, you 
might say, that the ordinary working man had done. I can remember with some surprise 
hearing him talk on one occasion to a public meeting down near the Esplanade somewhere, in 
which he said to a group of rather..., well, you might say, typical workers. He said, "I know 
what it is to be a worker." They were protesting about something. He said, "I know all about 
it." He said, "I've worked on the roads. I've worked in the goidmines and I've worked on a 
farm." He said, "I've done all these jobs. I've worked with a pick and shovel," and it was 
more than some of them had done, and he was very impressive, and it was obvious that it was 
true. He carried conviction. He had the common touch. 

On one occasion when he was opening a housing development out in Belmont, at which I was 
present, and quite a few members of Parliament were there and a number of members of the 
public and so on, he had just started to make a speech, and he collapsed. They called an 
ambulance and an ambulance came and he was taken away. There was a prominent Labor 
member of the Legislative Council there, Fred Lavery, and he was in tears. He was in tears 
at the sight of Sir David being carted off in an ambulance, and this was a typical reaction. 

There were other such occasions when Sir David in his last years suffered from ill health. He 
had some undiagnosed complaint, he didn't know quite what it was, but he used to have these 
odd turns occasionally, and it used to distress some members of the Labor Party as much as 
the Liberals. 

He was an outstanding man who had a wonderful personality. He also handled things in a 
very proper and decent and humane way. He was sympathetic to people, but on the other 
hand, he stood for the progress of the State and making the State strong. Of course he'd 
served during the war as a private soldier and he'd risen to the rank of Warrant Officer. I 
remember a story in a book I read about him, about when they left Greece, they were not 
allowed to take anyone who was wounded, they had to leave them behind in the hospital, and 
David Brand was wounded, but his mates insisted on him being brought aboard the ship. 
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[laughs] They defied the authorities and he was brought up in a sort of a sling and loaded on 
board the ship. 

But he was a truly great man and one for whom I've always had the greatest respect. One of 
the last conversations I had with him was when we went down to the opening of Avondale 
Farm at Beverley. It was after I was a minister in later years, and Sir David had retired from 
Parliament, and he and Lady Brand came down in the car with my wife and myself. On the 
way back he said to me (I suppose it was only about three months before he died) "Have you 
done all the things you want to do in Parliament?" I hadn't thought of this, and he said, 
"You'd better think about it because I'm telling you that time goes faster than you think." 
They were prophetic words because he died about three months later. I think he seemed to be 
interested in me, but this was part of his personality. He gave that impression to people 
generally. I think he really wanted to make sure that I didn't waste any of my time, and that 
the things which he knew I wanted to do, I did do. 

EH Mr Medcalf, how did your family react to your parliamentary career? 

MEDCALF Well, it didn't seem to worry them a great deal. I was not, generally 
speaking, controversial in the sense that I wasn't mixed up in a lot of controversial matters. I 
was really continuing my career in a way, because they knew of me as a lawyer, and my role 
in Parliament continued to be of a legal nature in many respects - in most respects - and I 
don't think it was terribly different. I'd been away all day at my office, and I was away all 
day in Parliament, or I was away at my office and a lot of the nights. I don't believe they 
suffered in any way. They cooperated with me on odd occasions when it was necessary for 
them to be involved in something, which wasn't very often. I suppose it was most difficult for 
my wife because I don't think she contemplated when she married me that I would have a 
political career, as she knew that I was a lawyer - or at least at that stage I was still an 
articled clerk when we were married because it was during the war. She knew that I was 
destined for a legal career, but she never anticipated I would be going into Parliament. She 
took it extremely well but it meant that she must have had additional strain in looking after 
the children. I appreciate that, and she handled that very well. It wasn't a crisis, it wasn't a 
crisis of any kind, and I don't think it worried them much. 

EH Did the family come and hear your maiden speech and major speeches 
or anything like that? 

MEDCALF No, they didn't do anything like that, no. It was just like when I was 
admitted to the Bar; nobody came around. It's only in recent years that people have been 
celebrating all these things, but in those days they didn't do that. 

EH Yes, it was just taken for granted. 

MEDCALF Yes. You just did it, you know, and nobody made a great fuss about it. 
If they did they were regarded as being rather unusual. But nowadays, of course, there's a big 
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deal over all these things - fair enough. But no, there was never any fuss or anything like 
that. In fact, just the opposite. [laughter] 

END OF TAPE EIGHT SIDE B 
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A further interview with Hon. Ian Medcalf held in his office on 17th June, 1993. 

EH Mr Medcalf, we'll start today in 1971, the period of the Tonkin 
Government, and look first at the address-in-reply speeches that you gave. In 1971 you spoke 
on your overseas impressions,1  and I would like to ask you to comment on this speech, 
particularly on the section where you commented on the lessons for Australia. 

MEDCALF Well, my wife and I had been overseas in 1971, early in the year - as a 
private visit. We hadn't been overseas for a long time together. We'd been travelling in Asia 
once or twice, but we'd never visited Europe. Although I'd been overseas during the war it 
was in the Pacific Islands, New Guinea, and it seemed very necessary to me that we should 
see something of the civilisations from which Australia had sprung. So we spent quite a bit of 
time travelling around, starting off in Portugal and going up through Spain and France and 
Holland, England, Scotland and then back through Holland, Germany, Switzerland and Italy. 
I flew back from Greece and my wife came back by ship. 

What I'd been rather surprised at was the way every country in Europe had monuments 
everywhere to their brave people who had repelled an invasion from their next-door 
neighbours. It seemed to me that this great tradition that the Europeans were always holding 
out as having, was a little bit flimsy when you looked at their history. They'd been at one 
another's throats for hundreds of years but, of course, this was now going with the 
development of the Common Market. At that stage we were all a bit worried about how this 
was going to affect Australia. 

Anyway we had a very interesting time and I took a lot of note of what I saw and what was 
going on. So I made this speech on my return in the address-in-reply on my impressions of 
overseas, and I drew the lessons that I thought should apply to Australia from my visit. 
Firstly, that we should not merely TALK about decentralisation, we should bear this in mind 
every time we proposed legislation or developments, so as to ensure that we developed the 
whole of the country and didn't end up with a series of capital cities. We all used to say we 
were in favour of decentralisation but we never did anything about it, and that was the first 
lesson, that I thought we should develop the whole of the country and not just certain parts of 
it. This was born out of the observations in Europe. 

Secondly, we should be a little more careful about our immigration policy, that we shouldn't 
just encourage numbers for their own sake. At that time there were quite a few people saying 
we should build up our numbers in this country. It was terribly important to bring people in; 
it didn't matter where they came from. I felt we ought to take care to make sure that we got 
good citizens when we were embarking on immigration projects. 

Thirdly, something that had appalled me in my visit to various capital cities in Europe, 
starting with Madrid, the filthy pollution caused by diesel vehicles and petrol vehicles, right 

1 Copy of Speech given on 29th July 1971 attached, pp.  473-8. 
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through the capitals of Europe and in England, right through many of the otherwise beautiful 
country districts. I felt that the lesson for us was that we'd have to give very serious 
consideration as to the vehicle fuels that we used, and we should try and improve the fuel 
used with less poisonous substances such as lead, etc. 

Those were three lessons, but there was a final one: that we must have a balanced 
development between industry and the environment. It's no good just attracting industry. We 
have to be able to get a balance so that the industry is able to cater for the environmental 
problems that it might cause. But on the other hand we have to interest industry in order to 
give our people occupations and provide for the revenue that we need to look after the 
environment. So there had to be a balance between them. All these things now seem far more 
obvious, but this was in 1971, 22 years ago, and it's surprising how many people didn't really 
understand some of these matters at that stage. 

EH Now, going through these address-in-reply speeches, in 1972 you 
addressed Commonwealth/State relations. 1  Now this was another significant era really, 
because it was the beginning of a new look at Commonwealth/State relations in lots of ways. 
The Whitlam Government was addressing the debate. 

MEDCALF Well yes, this is a subject that had always been close to my attention. 
For some years I'd been concerned at the basis of Commonwealth/State finances, the fact that 
the States had to carry out many of the major tasks in running the country, such as transport 
and education, and all sorts of things, health and so on, but they didn't have the money to do 
the job properly. They had to depend on funds from Canberra, and I had for a long time been 
investigating why this was so. Of course I had, over a period of reading and discussions, 
discovered that the State had lost the taxing power during the war to the Commonwealth, and 
quite properly at that time during the war, but they'd never got it back. The Constitution of 
Australia, which the States had originally agreed to, had provided for a number of ways in 
which the States could obtain additional funds from the Commonwealth. But various 
subterfuges had been adopted by the Commonwealth, which had been approved by the High 
Court, which had enabled the Commonwealth to retain the surplus funds and the States had 
become more and more deprived and forced to embark on new forms of taxation which they 
had to get out of the pockets of the same people who paid the taxes to the Commonwealth. 
The State was left with a residue of powers and they had the duty of discharging all these 
powers under the Constitution, but they lacked the financial power. 

This I had gone into with some care and tried to find various ways of resolving it. I may say 
that in my enquiries I discovered that I was of much the same mind as my predecessor as the 
Member for Metropolitan Province in the Legislative Council, the Hon. [Sir] Keith Watson. I 
discovered a speech which he had made and which was recorded in Hansard, in which he 
made the following statement and I'll quote it: 

'A copy of the speech given on 28th Mar 1972 is not attached but that given on 13th Aug 1974 on the same 
subject is attached, pp. 479-86. 
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It was on 21st August 1900 that the Parliament of Western Australia passed an 
address to the Queen informing Her Majesty that the people of Western 
Australia had agreed to join the Federation. I was not then in Parliament, but I 
was born on the following day, and when I heard of the address I kicked the 
bottom out of my cradle. 

It was rather amusing [laughter] and, of course, he didn't kick the bottom out of his cradle, 
but he took every opportunity to hammer this point on a number of other occasions. Of 
course, he was one of the delegation which took the secession petition to the House of 
Commons in 1934. He had attacked the same problem that I was, many years later, examining 
myself, and it was obvious that there should be a redistribution of funds. Many other people 
have said this, both before and since, and that redistribution hasn't taken place. There are one 
or two little isolated redistributions of a minor nature, you might say, but whenever there's 
been an attempt to have a proper allocation of revenue between the Commonwealth and the 
States, it has fallen by the wayside. 

However, I was quite optimistic that something could be done, and in that speech I made a 
number of suggestions and expressed the hope that we would see a glimmer of light at last in 
the darkness of this subject, and that I hoped that we would be on the threshold of a healthier, 
more dignified relationship between the Commonwealth and the States. 

EH I would like to raise the question of the constitutional conventions, but 
we'll do that in another context. Now the third speech you gave in 1973 was on local 
government and local government boundaries.' What were the main concerns of that speech? 

MEDCALF Well, one of the main concerns in this, and I don't want to go into this 
in any detail, but one of the main concerns was that there had been a report which had been 
kept secret by the government, a report on local government boundaries, and I was concerned 
about this. But in the course of my comments I did go into some of the principles that should, 
in my opinion, apply when settling the boundaries of local government areas. I had always 
taken the view that there should not be too much ministerial or Cabinet interference in the 
conduct of local government. I did make the point that the present system which we had, 
smacked of benevolent paternalism, and I didn't believe it was in keeping with the times. 

There were certain guidelines which I believed should apply if you were proposing to change 
the boundaries, for instance. You shouldn't do it by some discretionary power vested in the 
minister, and you shouldn't do it by simply telling the local authorities what they had to do - 
from the top so to speak. I believed that it was necessary that you should consult the 
ratepayers, and that the best method was to ensure that you had proper consultations with 
ALL the people affected by the boundary changes. It's surprising how important this is to 
local people, and there have been many examples of local people getting very hot under the 
collar when someone is proposing to take them out of one particular ward and put them in 

1Copy not attached; the speech was given on 27th Mar 1973. 
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another, or take them out of one local authority and put them in another. This paternalism I 
thought should cease and we should change our attitude to the question of not only local 
government boundaries, but also the general conduct of local government and allow the local 
authorities to conduct their own affairs with more independence. 

EH Mr Medcalf, I'd like now to look at your role in opposition, and the 
sorts of issues that you were taking up as a backbencher. What were some of these concerns? 

MEDCALF Well, I always looked at every Bill that came before the Parliament. I 
examined every Bill that came into the Legislative Council carefully. I didn't look at them 
UNTIL they came into the Council. Any that were dropped in the Assembly I didn't worry 
much about because I had plenty to do with what we received in the Council. But I used to 
read the Bills carefully and I was in a fortunate position that I was used to looking through 
legislation, so it wasn't very difficult for me to pick out the points that I believed required 
some more careful consideration. 

In a way, I spent a lot of time correcting, or checking, or amending Bills particularly where 
I thought there was something in the Bill that was wrong, or incorrect, or offensive, or 
against some principle. That was really the view I took of legislation generally, so that I 
really looked at every Bill. A lot of them, of course, I didn't bother about. If they were 
unexceptionable, I just took no further interest in them. A number of them I made speeches 
on and supported when I thought they were right. On other occasions I would support a Bill 
but say that I thought some particular portion needed to be amended, and if I didn't get a 
response from the minister that the minister was going to amend it, I would then draft out 
[and put] an amendment on the notice paper myself. Now this was simply a continuation of 
what I had been doing ever since I went into Parliament. So what I was doing in the time of 
the Tonkin Government was basically much the same as I was doing in the time of the Brand 
Government in the previous three years that I'd been in Parliament. 

The first Bill that I made a note of at this time was in August 1971 when a mining Bill was 
put before the House. It was brought on in a great hurry, rushed through the Legislative 
Assembly, and then we were asked to pass it within 24 hours in the Council, using the rules 
of the House to get it through quickly. I wasn't very keen on this because there was quite a 
lot in it, and one of the difficult parts of it was that it was designed to prevent mining 
entrepreneurs, Hancock and Wright, taking certain action in relation to mining [rights] for 
iron ore over reserves in the Pilbara. They'd already issued a writ, I gather, against the 
government, and the object of this Bill was to negate the proceedings they were taking. This, 
of course, was completely contrary to the usual principles, that you don't use Parliament to 
block somebody who wishes to ventilate their rights in the court. There are, of course, 
occasions when this would be permissible - if somebody was acting contrary to the public 
interest. But one had to be sure that this was one of those cases, and we were asked to rush 
this through quickly, to get this on the statute books without really giving it proper 
consideration. 
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I said I wasn't prepared to do that, and I must have received some support in the House, 
although generally speaking the Liberal Party was in favour of allowing this Bill to pass. I 
must have received some support because the government agreed to adjourn the proceedings, 
and they were adjourned for two-and-a-half hours while various officials and ministers came 
up to the Council, and we had discussions (outside the Chamber, of course) about the terms of 
the Bill and how it would affect others and so on. 

I did also object in that Bill to the fact that there was no right of appeal from certain rather 
onerous provisions which were being included in it at that time. Finally I was satisfied that 
what they were doing was in fact in the public interest and I agreed that I wouldn't oppose it. 
My opposition on its own wouldn't have meant anything, of course, but naturally the 
government was anxious that there should be unity over this particular matter. It was a 
difficult one. Anyway I ended up agreeing and the Bill finally went through on the following 
day. 

There had been a number of other points I raised in this Bill but I think my main objection 
was the fact that the legislation was rushed through. I've never been in favour of legislation 
rushing through Parliament, except on a matter of grave national interest, particularly if it 
means that you're over-riding the rights of individual people. 

There were, of course, a lot of other matters that I dealt with. I moved a number of 
amendments on the Payroll Tax Bill which the government had brought forward. Some of 
them were accepted and some were not accepted. I got quite used to this, winning some and 
losing some. It didn't trouble me if I couldn't persuade the House. I did the best I could and 
if I didn't persuade them, well I couldn't help it. But this was quite normal in my approach to 
all the Bills that came through. 

Another one was the Marketing of Lamb Bill. With this particular Bill, I was opposed by 
members of the Liberal Party, particularly country members who believed in the marketing of 
lamb system. I thought it was a cumbersome system which was going to increase the price of 
lamb to the public without in any way really giving the farmers any benefit. However, the 
Farmers' Union was in favour of it and this really meant that most of our country members 
took the same view, so that not only did I have the Labor Party against me, I had also the 
Country Party, and a number of our own people. So any amendment on that Bill, of course, 
was doomed to failure. 

There were other Bills. There was a Bill to change the Adoption of Children Act. This was an 
Act I knew a lot about. I'd handled a lot of adoptions in the years gone by - the legal aspects 
of it, I mean. They had proposals in it affecting illegitimate children, and one of the proposals 
was that the illegitimate child, after its adoption, would be entitled to claim from the estate of 
that child's natural parents. This seemed to me to be completely wrong. If you were going to 
sever the ties and give the child new parents, that is the adoptive parents, you shouldn't leave 
this residual power for the child to go back years and years later, and claim to be entitled to 
the estate of the child's natural parents. Anyway the government agreed to my proposal for 
amendment. 
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Another matter that I felt quite strongly about was wildflowers. I believed that one of the 
State's most precious assets was its wildflowers and this brought many tourists to the State, 
but wildflowers were being picked indiscriminately all around the fringes of the metropolitan 
area and out in the country. It was common on a Sunday afternoon, driving around the hills, 
to see cars stopped at the side of the road and people picking leschenaultia and orchids and 
other things in the springtime. I had been conscious for a long time of the need to have some 
control over this, and I raised this matter several times in various questions. I asked the 
government what they were doing about it. They weren't doing anything about it for quite a 
long time, and then they gradually woke up to the need to take some action. 

There was a Bill to widen land tax relief which I criticised, because although they were 
extending relief from land tax to people who resided on the land, they had restricted it to 
small blocks, up to half an acre and, of course, there were many people on the fringes of the 
metropolitan area who lived on areas up to, say, five acres, and I felt they should be included 
and I made this point. I received a certain amount of support for it but alas we did not get 
enough support.  1  

On payroll tax I proposed an amendment to enable the Treasurer to exempt an employer from 
payroll tax if he worked more than 50 miles from the GPO. This was to encourage 
decentralisation which was also one of the principles I believed in. However, this was lost: 
the voting was 14-12 against my amendment after two Country Party members voted with the 
government. This was not unusual. The Country Party would often split its membership from 
one side to the other, and I always had to get a majority of Country Party members. I knew 
that if any amendment was to succeed I must have the support not only of the Liberal 
members, but also of a sufficient number of the Country Party. 

I raised questions about a number of public matters including abattoirs, and the loss of trade 
overseas. I believed there should be an inquiry into the meat trade. This was also a comment I 
had made on the Marketing of Lamb Bill. There were a lot of things wrong with the meat 
trade, and as far as I can see, still are. 

An important Bill which came before the House was the Environmental Protection Bill. This 
was enacted, but there were quite a few amendments made in the Legislative Council, and I 
proposed several. I did, in fact, welcome the Bill because it included not only the land 
environment, but also the coastal waters. I thought it was high time that the State asserted its 
authority over the coastal waters, which the Commonwealth up to now had been endeavouring 
to claim as its own. The debate on this legislation went on for some time, and although I had 
welcomed the Bill, I believed there were a number of things that needed to be looked at, 
particularly the fact that they'd overlooked entirely the matter of compensation when they 
proposed to take action under this legislation. I believed that a person affected by 
environmental proposals, particularly where that person had not polluted the environment but 

1Four Country Party members voted with the government and the amendment was defeated 13-12 (JIM). 
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was simply affected incidentally, should have some way of getting some compensation if he 
had to, say, remove his buildings or cease his activities on a particular spot. 

Well, that more or less took us up to the end of 1971, and as we got on into 1972 we got 
some of the more important legislation from the Tonkin Government. I'm not saying that that 
last one wasn't important, it was; but then we got the Aboriginal Affairs Planning Authority 
Bill in April 1972, and there were quite a lot of proposals for amendments. Generally 
speaking there was a lot wrong with that legislation. We did make quite a few amendments. I 
certainly spoke at length on the Bill and the Bill, of course, was passed by the Legislative 
Council. 

EH What essentially did you feel was wrong with it? 

END OF TAPE NINE SIDE A 
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MEDCALF Well, one of the problems I saw with the Bill was that there seemed to 
be a confusion between the department and this new authority. I wasn't satisfied that it had 
been thought out properly. My comments were really matters of principle for further 
consideration, basically, by the government. I was also concerned about WHO were to be 
classed as Aborigines. Certain reserves were to be given to people of Aboriginal descent by 
the authority, but who these people were, these descendants of Aborigines, was not at all 
clear. They were not defined in the Bill. There were inconsistencies in various parts of the 
Bill to which I drew attention. They were mainly matters of a technical nature. 

EH And that Bill was then passed? 

MEDCALF That Bill was passed, yes. Mr Tonkin had, in January of this year 
(1972) made quite a few comments about the legislation which the Council had not passed. 
We had passed quite a lot of legislation but the question, the evergreen question of the 
abolition of the Legislative Council had come up again. It wasn't the policy of the West 
Australian to abolish the Legislative Council but whenever the question arose the West 
Australian always wrote an editorial saying that the Legislative Council had to be reformed, 
that the basis of the voting system was utterly wrong, and so on. This was a kind of principle 
which the West Australian had had apparently from earliest times, and they just kept 
hammering this theme every now and again. This gave Mr Tonkin something to comment on. 
I recall that in January when he made his remarks, the newspaper referred his remarks to me 
and asked me whether I agreed that the Legislative Council should be abolished. I made the 
comment that it would be very unlikely that the Legislative Council would pass a Bill for its 
abolition and that, of course, was something which Mr Tonkin had already indicated. 

I also said that it was quite wrong for anyone to suggest, as he had, that we'd torn 
government legislation to shreds. That wasn't the case at all. We had made several 
amendments to various Acts and there had been a number of amendments which the 
government itself had made, and there were quite a few occasions where the Opposition had 
IMPROVED the legislation by the amendments which had been made. 

There had been a previous attempt to abolish the Council in 1966 in a Bill put forward by 
Ruby Hutchison who was a Labor member of the Council, but it had been thrown out in one 
of the early stages. It never even got past the first reading. 

EH Was this about the time, 1972, that Tom Evans was attempting a Bill for 
the abolition of the Council? 

MEDCALF Well, it may have been a little later that he did that. Those comments by 
Mr Tonkin were made in January when the Parliament wasn't sitting, but there was a later 
attempt. I'm not sure that it ever got into the Council. I don't have any exact recollection of 
that. 

However, proceeding with some of these other Bills; there was a Bill to amend the Traffic 
Act, and I put forward what was a kind of standard objection for me, which was that there 
were inspectors to be appointed under this Bill, but there was no inclusion of what the 
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inspectors' powers were. In other words, when I looked at these Bills I always looked at them 
carefully just to see where they were leading, and they were often quite defective. The answer 
that I received was that inspectors would automatically know what their powers were. Of 
course this was nonsense! 

There was a Bill to amend the Main Roads Act, which provided incidentally that the Main 
Roads Department would have certain duties in improving the side of the road. They would 
continue to have power to control advertising signs, but they would also be involved in 
improvements. I made a plea that they should again make sure that their actions didn't cut 
across the provisions of other legislation affecting wildflowers, including the picking of 
wildflowers. 

There was the Age of Majority Bill in which the age of majority was reduced from 21 to 18. I 
spoke on this Bill. I didn't oppose it but I did point out that there were problems associated 
with making the age of majority 18, problems of various kinds which perhaps hadn't been 
carefully thought out. But nevertheless, this received general acceptance. 

Coming back again to the subject of wildflowers. I asked a further series of questions in 
August of 1972, and the government at this stage had realised that they must do something 
about this problem, and it was decided that officers of the Forests' Department would 
supervise the picking of boronia and make patrols into the area where boronia was growing, 
and they indicated that more comprehensive legislation would be brought in, but not in the 
current session of Parliament. This was a good thing and I was very pleased to hear it. 

We received a Bill to spend quite a lot of money on a Perth regional railway. The amount of 
money seemed to be quite astronomical and I never really found out whether this was due to 
errors in the minister's second reading speech or not, but the cost of the Perth regional 
railway which the Tonkin Government was proposing to build but which was never built in 
accordance with these plans, was to come to some figure well over 500 million [dollars]. 
Although I asked a lot of questions about it, no effective answer was ever given as to what the 
correct figure would be, or exactly how it was going to be financed. However, it doesn't 
matter a great deal because nothing really ever came of it, although the Bill was put to the 
Parliament and I think it was ultimately passed. 

The proposals had come forward from the Eastern States that there should be a constitutional 
convention at which the Commonwealth and all the States would confer. The proposal had 
originally been made by the Premier of Victoria and it was to be for the States only. But the 
Commonwealth agreed to come in and said they'd pay half the cost. So whilst this changed 
the nature of the convention, it meant that it would perhaps be organised on a completely 
national scale. We had to decide who our delegates would be. There were to be delegates 
appointed by all parties who would represent Western Australia. I was selected as one of the 
delegates from the Parliament of Western Australia. However, the convention wasn't to be 
held until the following year so I'll deal with that later on. 

Another important Bill which came before the House in August 1972, was the Inheritance 
(Family and Dependants' Provisions) Bill. This was really a new form of the old Testators' 
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Family Maintenance Act. This was to allow people who have been left out of wills or out of 
estates, to bring proceedings to contest the will, or to enable them to get a greater benefit 
from an estate where there was no will. There were a number of new provisions in this 
legislation although, of course, the original legislation had been in force in this State since 
1939. But the new provisions brought in a whole heap of new people who could have the right 
to contest a will or contest an intestate estate. They included de facto wives and illegitimate 
children and even housekeepers. So I had to look at this very closely because I was very 
familiar with the law in this area, and I proposed a number of amendments particularly in 
relation to de factos and to illegitimate children. I believed that it wasn't proper for 
illegitimate children to be able to contest a will after a person had died merely by saying that 
they were that person's illegitimate child. I took the view that it was necessary that the 
deceased should have given some form of recognition, no matter how slight, to the fact that 
the deceased was the parent of that child, during the deceased's lifetime. 

After some debate and argument this amendment was accepted. Subsequently in other similar 
legislation over a period of some years, exactly the same amendment that I moved found its 
way into all that legislation too, so that people couldn't just appear out of nowhere and claim 
to be the illegitimate child of somebody. In the case of de facto wives there had to be some 
reasonable period in which they had been a de facto, living in that kind of situation, similar to 
what appeared in other legislation. Otherwise you'd have any number of people putting 
forward claims based on fairly flimsy evidence or relationships. Anyway the government more 
or less accepted all this. Although they didn't put the amendments forward themselves, they 
accepted my amendments without any great debate. 

An important piece of legislation dealing with the Law Reform Commission was put forward 
a month or so later by the government, and this gave me the opportunity of applauding the 
legislation and supporting it, and giving some background to the efforts in law reform which 
had been made by the Law Society.' Indeed the Law Society had been advocating for some 
time that there should be a proper Law Reform Commission as a permanent body as part of 
the government services in Western Australia - and that's what this Bill which was enacted 
achieved. 

We had another piece of legislation which was important but which was rejected by the 
Legislative Council, and this was the abolition of the punishments of death and whipping. It 
was an amendment of the Criminal Code, and it was to abolish the death penalty and to 
abolish the penalty of whipping. There was a great deal of opposition to this in the 
community, certainly as far as the death penalty was concerned. I'm quite certain that there 
were always more people who were opposed to abolishing the death penalty than those who 
were in favour of it. 

At any rate that Bill was rejected by the Legislative Council. I spoke against it because I took 
the view that unfortunately with the system that we have, people who've committed the crime 

1A1so relevant in this connection is a speech made by Mr Medcalf on 7th Aug 1968 on law reform, copy 
attached, pp.  487-95. 
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of murder were usually freed after a fairly well-known period of years, depending on the 
degree of murder. If it was murder, many of them were freed after five or six years; in the 
case of wilful murder after ten or eleven years, and there was no guarantee that they had been 
rehabilitated or that they wouldn't do the same thing again. There are some people who have 
violent temperaments and given the right circumstances would do the same thing all over 
again. I believed that in the interests of society, we shouldn't be taking those risks. The view 
I took was, whilst I had no wish to impose the death penalty on anybody, on the other hand 
until I was satisfied that there was some effective way of dealing with murderers, such as 
rehabilitating them, or seeing that they would not commit the offence again under normal 
circumstances, I was not prepared to agree to this legislation, and it fell in the Council. 

EH Mr Medcalf, what about the whipping? Was whipping still happening in 
Fremantle Prison? 

MEDCALF It may well have although it has been abolished since, and the death 
penalty has been abolished since, some years later. 1  I'm just referring to what happened in 
1972. 

EH Yes. No, I was just intrigued that whipping was still on the Statutes in 
1972. 

MEDCALF Yes, it was still there. 

EH And was it practised, do you know? 

MEDCALF No. The last person who had been whipped was many years before, I 
think in the 1950s. It was an isolated illustration of an extremely bad case. This person had 
been ordered to be whipped by Mr Justice Virtue in the Supreme Court. Because of the 
extremely dreadful acts that he'd committed he was given this punishment. That was the last 
time that it occurred, and the last time that anyone was hanged (that is that the death penalty 
was invoked) was about 1964, and it had not taken place since. Indeed as later events proved, 
it became almost impossible to carry out this penalty. 

Well, the Council did knock out one or two pieces of legislation which came before it later in 
1972. One of them was the State Government legislation to put traffic control in the hands of 
the police throughout the State. This didn't find favour particularly with country members and 
this was rejected. 

EH Where did traffic control....? 

MEDCALF Throughout [Western] Australia. 

EH So what was the jurisdiction for traffic control? 

1The death penalty was abolished in WA on 22nd August 1984 (Ed.) 
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MEDCALF The Traffic Act. It was an amendment of the Traffic Act, and it would 
have meant that where country shires and councils used their own inspectors to enforce the 
traffic regulations, this was to be taken over by the police. Now this didn't find favour and it 
was rejected. Things were changed later, but this was the position in 1972. 

One of the subjects that I'd been interested in for a long time was the excessive payment of 
death duties, and I asked a series of questions about this time on what the government was 
doing, if anything, to endeavour to overcome the problems, whereby people could pay up to 
four lots of probate duty: namely Federal Estate Duty, and Western Australian and Victorian 
and New South Wales Death Duty, all on the same asset. This was in relation to shares in 
companies which had assets in the other States or were on another State register, so that if a 
West Australian person died owning, say, shares in Broken Hill Proprietary Company on the 
Melbourne register of that company, he would pay West Australian probate duty because he 
lived in Western Australia; he would pay federal estate duty because he lived in Australia; he 
would pay Victorian duty because the company shares were registered in Melbourne; and he 
would pay New South Wales duty because BHP had many of its assets in New South Wales. 
This was ABSOLUTELY absurd. This situation had applied for probably 50 years or more. 

EH So was it an accountants' and lawyers' dream to administer this? 

MEDCALF It wasn't really because you were really incurring a lot of totally 
unnecessary costs instead of getting on with important matters, and no reputable accountant or 
lawyer, I believe, really wanted to go on doing that kind of routine work when he could have 
been doing something better and more satisfying. But leaving out the question of accountants 
and lawyers, here I was acting as a member of Parliament and trying to ensure that the right 
thing was done for the ordinary citizens of the State and that, of course, was my attitude ever 
since I went in. But I asked questions on this and I really got no satisfactory reply. The 
answer I got was just a routine one, that it was being investigated or something like this and, 
of course, nothing happened. However, more on that at a later stage because I didn't let the 
matter drop. 1 

We had other legislation, factories and shops legislation. I claimed that the publication of 
statements about the trading hours of shops was not proper. In order to stop shops from 
trading outside the permitted hours - and they were very strict on this in those days, 
absolutely no Sunday trading or trading on Saturday afternoon, or night-time, anything like 
that - and in order to stop them, if any shops said they would be open after hours, they would 
be prosecuted for it under this Bill. I objected to this and I put forward amendments to 
prevent it, and the government eventually agreed and dropped that part from the proposed 
new Bill. 

The Local Government Bill came before the House. We were always having Local 
Government Bills, and one of the items in it was to prevent lawyers from appearing on behalf 
of local authorities, and this seemed to me to be extraordinary. 

1A copy of a speech Mr Medcalf gave about probate duty on 6th Dec 1973 is attached pp. 496-506. 
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EH Why? It does seem unusual. 

MEDCALF Well, I can't understand why and I never could, so I objected to this, 
that it was quite unreasonable because the local authorities all had their legal advisers and it 
would have meant simply that they were putting lawyers on the staff which would be the same 
thing. This type of objection was raised by me throughout. It seemed to run to a pattern. My 
objections were mainly based on my experience of legislation and experience of courts and 
tribunals and human rights and that sort of thing. 

There was one piece of legislation which I was determined I would not allow to proceed if I 
had the ability to prevent it, and that was a Bill to amend the Jetties Act. The minister was 
Cohn Jamieson in the Lower House and he put this Bill up (it came to us in the Council) to 
amend the Jetties Act in order to make anybody who brought a vehicle or any mechanical 
equipment on to a jetty, absolutely liable for any damage which might occur or might happen 
on that jetty, irrespective of whether the vehicle driver or the owner of the vehicle, was 
negligent or in fact did the damage voluntarily or in any other way. If the jetty was damaged 
as a result of the presence of that vehicle, whatever the cause, the [vehicle] owner was liable 
for the repair of the jetty which, of course, could be very, very considerable. [The object was 
to exclude the Crown's liability as the owner of the jetty.] 

Now I analysed in my address to the House the history of liability of the Crown, that is the 
government, under various Acts of the State, and how we had differed from the United 
Kingdom and that although there was immunity of the Crown in the United Kingdom, many 
years before in Western Australia this was changed. The Crown didn't enjoy immunity here 
under the Crown Suits Act which enabled people to sue the Crown and the Crown had to 
respond in the same way, more or less, as ordinary citizens. But here we were putting the 
clock back and saying that the Crown (that is the government) was immune, and that if there 
was any damage done to the jetty, no matter what the cause, and any vehicle happened to be 
there, or mechanical equipment on the jetty at the time, even though there was no negligence, 
the proprietors of that equipment would be liable. I said this was totally unconscionable 
legislation and it should be dropped. 

I hadn't discussed it in the party room but I made my remarks in the House, and I did go into 
it very carefully and I tried to keep it in the way that I believed most members would follow 
the argument, and the government listened quite attentively. There were no interjections to my 
speech. That's either a sign that they agree with you or they're completely disinterested. 

EH They've gone to sleep in other words. Is that what happens? 

MEDCALF It's hard to tell. But the message must have got through because the 
government dropped the legislation off the notice paper. 

We had a Bill on indecent publications on which I spoke. This was to restrict indecent 
publications in the State. I spoke in favour of the Bill, and I gave reasons which I believe still 
apply to this type of thing. The Bill was talking about restricting pornography and I took the 
view that it was an insidious sort of a thing and the influence, particularly on people of below 
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normal mental standard or young people (children) would be deleterious. I supported the 
legislation and commended the government for bringing it in. 

We had a Bill on the prevention of excessive prices, that is price control, and the Liberal 
party was not in favour of this Bill. I was not in favour of it either. 

END OF TAPE NINE SIDE B. 



TAPE TEN SIDE A MEDCALF 116 

EH Mr Medcalf, this was the Price Control Bill. 

MEDCALF Yes. 

EH The reasons that you were opposed to this Bill? 

MEDCALF Well, I took the view that competition was better than price control. I 
based this on the fact that I'd had a conversation when I was overseas with a big manufacturer 
in London - somebody that I had a connection with. I had been talking to him about this very 
subject of price control, and he said, "Price control is of NO concern to my company." He 
said, In fact we rather welcome legislation on price control because it cuts out competition." 
I felt this was a very good reason for opposing it. If it was welcomed by these tycoons of 
industry because it meant that no little people could start up against them, it really meant 
simply that they would be able to get an increase in prices whenever they wanted it by making 
appropriate representations to the Prices Commissioner and establishing that the price should 
go up. But in the meantime there would be a monopoly and this was completely contrary to 
good business practice and contrary to the public interest. So I was opposed to it on those 
grounds. Anyway the Price Control Bill was rejected by the Legislative Council. 

Then we had a Noise Abatement Bill, and this was supported in the Council, supported by 
me. But here again, I thought that the people who were carrying out inspections under the Bill 
should have their powers limited, that you shouldn't just allow people to have unlimited 
powers. 

A further interview with the Hon. Ian Medcalf held at his office on 30th June 1993. 

EH Mr Medcalf, in March 1973 in your address-in-reply speech, I think you 
dealt with some of the attacks on the Legislative Council. Is this correct? 

MEDCALF Yes, this is so. Mr Tonkin, the Premier, and one or two others, were 
criticising the Legislative Council and complaining that the Council was rejecting a lot of 
legislation which came from the Assembly, and I made some comments on an amendment to 
the address-in-reply motion. 

The amendment was really saying that the government was diverting attention from its own 
deficiencies by attacking the Legislative Council - the amendment, of course, being moved by 
a member of the Opposition. It was an attempt to defend the Legislative Council against 
criticism which was being made of it, and which had been made for many years, and which 
continued to be made for many years to come, and indeed is still being made today. But when 
you really looked at the facts you found that the Legislative Council wasn't doing a bad job. 
There were many matters in which the Legislative Council amendments had assisted the 
government and assisted the legislation, and in that respect had been of value to the citizens of 
the State. I attempted to outline some of these matters and I was rather critical of people who 
mindlessly castigated the Legislative Council and just repeated the kind of accusations which 
had been made for years, suggesting that the Legislative Council was dominated by a lot of 
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geriatrics which, of course, was quite ridiculous because a number of members of the Council 
were considerably younger than some of the members of the Assembly. 

It seemed to me to be quite ridiculous to make some of the allegations which had been made, 
and I said so. There was a lot of talk, of course, about the fact that the Legislative Council 
was weighted in favour of the country people. I'd always felt that there was justification for a 
weighting of the vote because of the isolation of many parts of the State, particularly in the 
Kimberley and south east of the State, so I never had any compunction about defending the 
Legislative Council on that score. 

In the course of this argument which was going on publicly and which was repeated, of 
course, in the newspapers, a letter was written to the paper by Mr C E Menagh who had, I 
believe, many years before been a Hansard reporter, and a staunch Labor man according to 
reports that I heard. Mr Menagh repeated what had often been said from time to time by 
various people, that there was a former Premier of the State who had said, "Thank God for 
the Legislative Council!" This Premier was a good member of the Labor Party. 

EH Shall we name him? 

MEDCALF Yes. That was Philip Collier. I'm not sure whether Mr Menagh named 
him but it was generally known that Collier was alleged to have made this remark. Now other 
people disputed that Collier had said this and a few days after this letter appeared I happened 
to be at a Law Society function in His Majesty's Hotel alongside His Majesty's Theatre, at 
which Sir Albert Wolff, the Chief Justice, was present. Sir Albert buttonholed me and said, 
"Medcalf, I'd like to tell you that the comment that Philip Collier said, "Thank God for the 
Legislative Council!" was absolutely correct." He said, "I was Solicitor-General for some 
years, and frequently he would come into my office when there was some controversial Bill 
put up by the more radical members of the Labor Party, and he knew that it would be rejected 
by the Legislative Council, and I often heard him say, "Thank God for the Legislative 
Council!" Of course, I took this for gospel because I don't believe that Sir Albert would have 
invented this for a moment. He had no reason to do so, and he took it upon himself to 
acquaint me with these facts, knowing that I was a member of the Legislative Council. 

EH Just to distract you a minute, Mr Medcalf, while we're talking about Sir 
Albert Wolff. I wonder if you could just give us a small character portrait of Sir Albert? 

MIEDCALF Well, Sir Albert was a man of forthright opinions and views. He was 
not given to supporting what we now describe as the feminist lobby. He believed that women 
had their place in the scheme of things, but it wasn't to give orders to such as Sir Albert. He 
also was very forthright in his comments in his court. He didn't mince words. He wasn't 
always right in my opinion, but he let it be known that these were his views and they were 
going to hold sway, certainly while he was a judge in charge of a court. 
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On one occasion I remember Sir Albert being embarrassed at a dinner given by the Law 
Society at which we had a number of very learned judges (members of the High Court) 
present, and most of them made speeches. In those days virtually all the High Court Judges 
used to make speeches when we had a dinner, but there were one or two speeches made in 
which there were various references to Latin maxims or Latin sayings, and Sir Albert 
appeared to be rather embarrassed. It was well-known that Sir Albert had no knowledge of 
Latin, and he didn't think that the law should be conducted in Latin, which was fair enough. 

There was another occasion I remember well when I was put in charge of the annual church 
service which the legal profession attended. We marched up from the Supreme Court in our 
robes and wearing our wigs, and when we got outside the Supreme Court Gardens on the 
footpath in St Georges Terrace we expected to find a policeman there, who was to control the 
traffic and let us move across and go up to St George's Cathedral. Unfortunately the 
policeman hadn't turned up. It was about nine o'clock in the morning and he, for some 
reason, wasn't there. Sir Albert said to me: "Medcalf, you go out and stop the traffic." I was, 
in fact, what they called the marshal of the parade. They'd given me this task no doubt 
because I was an officer in the Citizen Military Forces. [laughter] I'd never actually had to 
stop traffic before and there was a lot of traffic coming both ways, of course, at that hour. 
However, he said, "Go on! Go out there and stop the traffic!" So I took this as an order from 
a superior officer, and I went out and held up my hand, and the traffic, much to my surprise, 
stopped in both directions, and Sir Albert and the judges and the rest of the legal profession, 
all solemnly marched across to the church. 

Much to my surprise again, the next morning in the newspaper (I think it was on the front 
page) there was a picture of me holding up the traffic in St Georges Terrace with the caption: 
"Stop in the name of the law!" I was rather concerned about this, but Sir Albert rang me at 
my office and said, "Don't worry about that episode yesterday. I understand the Police 
Commissioner is rather cross because we usurped their prerogative and stopped the traffic and 
he has said that private citizens have no right to do so." He then said, "You were acting under 
my authority and if the police should try and do anything about it, just refer them to me." I 
said, "Very well, Sir, I will." 

EH Was the law small enough in those days that everyone knew one another 
- the judges would have known most of the lawyers, solicitors, working in their courts? 

MEDCALF Well, they knew all the lawyers who appeared in their courts, and I 
suppose that's the same today. There were lawyers, of course, who never appeared in court, 
and I don't know that they got known in the same way. But I used to do quite a bit of court 
work in my early days in the profession, so I was quite well-known to all the judges. But it 
was a very, very much smaller profession. We only had about 300 practitioners whereas today 
they've got over 2000 or perhaps even more. I'm not sure what the latest numbers are. So it 
would be difficult for everybody to know everybody else. But it is true that I certainly knew 
everybody in the profession, but then I had been Secretary of the Law Society for a while, 
and I'd got to know even those that never came out of their offices, because I had to meet 
them and talk about things and collect their subscriptions and so on. 
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EH Well, we can return to Parliament now; thank you for that. 

Mr Medcalf, now we'll look at the early session of 1973. There was the Firearms Bill; there 
were questions of regulations, and the Long Service Leave Bill. Could I ask you to discuss 
those? 

MEDCALF Yes. Well, the Firearms Bill, we debated that in the Council on 1st 
May. We had been receiving a lot of representations from the public over firearms. The 
police take a strict view of the ownership and use of firearms, and that's very important. I've 
never questioned the need for a strict view of it. In WA we're not like some of the other 
States. We've always had pretty strict firearms laws and regulations. There is a gun lobby in 
WA which would like to see the laws loosened up a lot, and this lobby has been operating for 
some time. You have to draw a balance between allowing people a certain amount of 
freedom, but making sure that firearms don't fall into the wrong hands. So whilst firearms 
can be permitted in the hands of responsible people, say members of clayshooting 
organisations or something like that, you have to be very careful to see that you don't 
generally let up, as has been the case in other States in Australia, with disastrous 
consequences. 

So I spoke on the subject as did quite a few members because firearms, like dogs, is a subject 
that you always find innumerable opinions on. One of the points I made was that there 
OUGHT to be provision for people who apply for licences for firearms undergoing some form 
of test or examination to make sure that they understand safety precautions and the use of 
firearms. I'd been trained in the Army and safety precautions are ALWAYS emphasised from 
the first day that you ever handle weapons in the Army. You have to handle them with the 
greatest care, and safety precautions are instilled into you because of the knowledge of what 
will happen if people are careless with firearms. I had also learnt to use a rifle myself as a 
boy when my grandfather, on whose farm I was staying, used to take the boys out shooting 
and explain how to use a .22 and how great care had to be exercised in getting through fences 
and so on. 

But I had always regretted that there didn't seem to be any preliminary tests for people 
applying for firearms' licences in this State and I made a plea that there should be. I'm not 
sure that anything much happened about it, but it always seemed to me to be quite 
preposterous that whilst you have a test to see whether you can drive a car, you don't have a 
test with a firearm which can be just as dangerous - indeed, far more dangerous at times than 
a motor vehicle. 

We did propose a few amendments to this legislation, but I don't think I moved any 
amendments to it. I can't recall at this stage whether or not I did, but the legislation got 
through eventually with certain changes. I certainly advocated amendments. I did advocate 
that farmers should be permitted to have firearms to use on their own properties without the 
need of having a licence. This traditionally had been the case long ago, and it was quite 
necessary often for farmers to have a weapon, and I felt that there should be some ability for 
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farmers to get licences without any great difficulty, or even perhaps not to be required to have 
licences. 

Mr [John] Dolan, who was the Leader of the Government in the Council, did agree to some 
of the changes that I advocated. However, he raised certain objections which the 
Commissioner had suggested to him. It ended up with Mr Dolan actually moving the 
amendment to his own Bill, so that the Commissioner of Police would have the power to 
decide if an applicant for a firearm licence was a member of an approved shooting club and 
attended it regularly, and the Commissioner would also be allowed to decide whether a gun 
was necessary for the destruction of vermin on a property. I was quite agreeable to this and I 
accepted this amendment. I didn't want to change it in any way; I thought it was a sensible 
idea. There were other suggestions made which didn't receive the same endorsement from the 
government. From perusing some later papers, I did actually propose one or two amendments, 
but I think I withdrew them because of Mr Dolan having made that concession. 

Now that was the firearms legislation. About the same time, early in May, the Legislative 
Council disallowed a requirement for liquor licensees making their account books available 
within seven days before the hearing of any application for a licence before the State 
Licensing Court. I moved the motion for disallowance and it was in fact supported by the 
Minister for Community Welfare, the Labor Party minister, Mr [Ronald] Thompson. The 
reason for my moving the amendment was that there was no specified number of years for 
which books had to be submitted, and they were not going to be treated with any confidence. 
Of course, it was a business matter and I believed that involving private business there should 
be a certain requirement for confidence and certain limits on it. 

This was an illustration of the power of either House of Parliament to disallow regulations. 
Many people are unaware of this power which resides in the Interpretation Act. Where 
regulations are made, either House can disallow them within a specified period. So I moved to 
disallow that regulation and not only did the House agree but the government also agreed. So 
that was another example of an improvement in the law (because regulations are part of the 
law) which the government itself supported. So it was for the benefit for the citizens generally 
to have this review process in the Legislative Council. 

EH I'd just like to follow that up a little further. Now were these regulations 
part of Acts of Parliament or are they regulations which are part of government departments? 

MEDCALF The law consists of statutes, that is Acts of Parliament, and regulations. 
When I say the law, I'm talking in terms of the public law, the law which is made by the 
representatives of the people in Parliament. The actual Act of Parliament has to be passed by 
both Houses of Parliament, and that's well-known. Regulations usually emanate from 
departments, and they're put to the minister who, if he approves them, signs them and 
forwards them to the Executive Council, where if they're approved, they're duly gazetted, and 

1Known as Jerry Dolan. 
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they become part of the law. BUT the Interpretation Act provides that either House of 
Parliament may, within a specified number of days (actually fourteen), disallow any 
regulation.1  That is a safeguard that is often made use of, not terribly frequently but there 
are quite a few occasions when regulations have been disallowed by one or other of the 
Houses of Parliament. If, of course, the government has a majority in a House it's less likely 
that regulations will be disallowed because the government often thinks well, you know, we're 
responsible for this regulation, and therefore we don't want to give an indication that it's not 
perfectly sound. But in the case of the Legislative Council where the Opposition had a 
majority, it was a much easier process to disallow provided the Opposition agreed; and this 
was an occasion where the government agreed as well. 

EH Thank you. Now we were going on to talk about the Long Service 
Amendment Bill, I think next. 

MEDCALF Yes, well there was a Bill put up by the government to provide thirteen 
weeks long-service leave after ten years. There already was provision for thirteen weeks long-
service leave after fifteen years, and the government at the behest of certain unions wanted to 
reduce this and make it available after ten years. It was, of course, going to incur an 
enormous amount of additional cost, one way and another, to the community. The 
government's argument was that the public service had long-service leave after seven years, 
why shouldn't everybody else have it after ten years? However, the Bill did not provide for 
people who were not members of organised trade union bodies. It was to apply to people who 
were covered by awards, and there were a number of aspects about it which were rather 
unfair. So we objected to this and a number of people commented on it in the Legislative 
Council. I made a speech in opposition to it, generally speaking taking the view that this was 
within the power of the Industrial Commission, and that they were the people who should be 
deciding this issue and not the Parliament; that they had the power to do it and this was a 
matter for debate between the representatives of the employers and the employees in that 
Commission. I didn't believe that Parliament should interfere in this way. 

I made my comments in my own way, and somewhat to my surprise the party meeting a few 
days later, requested that my speech be printed, and they had an enormous number of copies 
printed,2  something like 10 000, I think, and they were sent out in all directions. I hadn't 
sought this because I didn't think mine was the main speech on the issue. However, that's 
what happened. 

Generally speaking this resulted in a stand-off between the government and the Opposition, 
because when the Bill went back, having been amended by the Council, when it went back to 
the Legislative Assembly they disagreed with the amendments that we had made and insisted 
on retaining their original Bill. The Legislative Council thereupon insisted on their 

1Notice of motion to disallow must be given within 14 days of the regulation being laid before Parliament (IM). 

2Copy attached, pp. 507-13. 
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amendments, making it clear at the same time that we were not opposed to the principle of 
long-service leave, but we believed that it was really a matter for decision under the Industrial 
Arbitration Act. The debate was adjourned and, as I recall, nothing further happened. I think 
the Bill must have dropped off the notice paper, because certainly they didn't bring in thirteen 
weeks after ten years. 

Later in the same month I spoke on the Land Tax Assessment Act Amendment Bill. This was 
to provide certain relief for some taxpayers, but I thought it didn't go far enough and I 
believed that land tax exemption should be extended a little further. At the end of my 
comments I said that I hoped that the time would come when the residential home, if it was 
built on a reasonable area, would be exempt from land tax.1  

END OF TAPE TEN SIDE A 

1Such an amendment, to exempt the residential home on land up to 5 acres, came in a few years later (IM). 
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MEDCALF I didn't oppose this Bill. It was a step in the right direction, but I 

believe it didn't go far enough. 

EH Mr Medcalf, now the Supply Bill of August 1973. This was 

controversial because there was a question of the rejection of the Tonkin Government Supply 

Bill. Could you outline the Bill and the controversy that developed within your own party 

room over this issue? 

MEDCALF Well, this was the regular Bill to grant supply or money to the 

government to carry on its business, and normally it is accepted by both Houses of 

Parliament. But the Legislative Council and second chambers in most of the States, and also 

in the Commonwealth (the Senate) have the power to reject supply. They can't amend it but 

they can reject it. We had to give consideration to this question. Sir Charles Court had, I 

think, indicated that he believed that supply should be withheld but he also made it quite 

clear, publicly, that he was not in a position to tell the Legislative Council members what they 

should do. His position has been misrepresented over the years as if he was actually dictating 

to the Legislative Council, and that was never the case. I'm not aware of any occasion in 

which he told the Legislative Council what to do in relation to supply, or anything else. He 

was very, very careful about that, so that the members of the Council had to decide for 

themselves this issue of whether or not they should reject supply. 

The consequences of rejecting supply would be that the government would be forced to go to 

an election. The Premier would have been forced to go to the Governor and tell him that he 

didn't have supply, and he would undoubtedly have had to call an election. One of the 

problems inherent in this situation is that the Legislative Council members themselves would 

not have been involved in that election. They had fixed terms. The Legislative Council in 

those days went until 21st or 22nd of May for a term of six years, and they could not be 

removed within that period - rather like the Senate in the Commonwealth [Parliament] which 

has a fixed term. 

So this objection was raised that the councillors in rejecting supply would be causing an 

election for the Legislative Assembly which they were not obliged to undergo themselves. 

Quite a powerful moral argument, but I don't know that that was the basic reason why the 

Opposition members of the Council eventually did not reject supply. However, there was 

much heart-searching amongst the members. We had a number of meetings of Legislative 

Council members - that is the Liberal members. We didn't meet jointly with the Country 

Party in Opposition, but we had to decide what we were going to do, and there was a wide 

divergence of opinion. In the end there were not enough Liberal members prepared to reject 

supply, and although several members spoke in favour of rejecting it, there were others who 

thought that this course was undesirable. So supply was given to the government. 

When I spoke on the subject I was concerned basically that the government was being forced 

by the actions of the federal Labor government to conform to a policy of centralism. Mr 

Tonkin as Premier, had himself expressed views on this earlier. He, at the ALP conference 

two or three months before in Queensland, had made it quite clear that the policy of the ALP 

in espousing centralism was going to be the death of State Labor governments, and he'd been 
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in espousing centralism was going to be the death of State Labor governments, and he'd been 
supported by Mr Berinson who was then a federal member of Parliament and a delegate to 
this ALP conference. The ALP had passed a resolution to the effect that State governments 
should divest themselves of power upon request by the federal government, and hand over the 
power to the federal government - a straight policy of centralism, which was engendered by, I 
think, the left wing of the Labor Party. This conference took place in July 1973 at Surfers 
Paradise and it was binding, being the ALP Federal Conference.1  

Now this was fresh in our minds, and quite frankly we believed that the State Labor 
government would have no ability to oppose their federal colleagues. We had Mr Whitlam 
performing in the federal sphere, and a number of other people who had been endeavouring to 
obtain control of State assets. There was R F X Connor the federal minister in charge of fuel 
and energy; and we had a rising star, Paul Keating, advocating taking over our gas reserves 
and piping the gas to the Eastern States, and we were very concerned about what was going 
on. The federal government also wanted to take over control of our off-shore assets under the 
Seas and Submerged Lands Bill. The intention of that Bill was that the whole of the sea 
surrounding the coastline of Australia, the seabed and the air space, should belong to the 
Commonwealth, and the Commonwealth should have jurisdiction and authority over it from 
low water mark out to the edge of the Continental Shelf. Now we didn't like any of these 
developments. We couldn't see that the State Labor government could oppose them, and 
therefore some of us felt that the time had come when a stand should be made. 

However, I don't think that the Supply Bill actually went to a division in the House. That 
means that I don't think we had to divide on it. We weren't asked to divide on it. I think it 
passed on the voices. 

EH There were some Liberals who did support blocking supply on voices? 

MEDCALF Oh yes, and there were a number of Liberals who were NOT prepared 
to oppose supply. 

EH The Trade Descriptions and False Advertisement Bill, Mr Medcalf. 

MEDCALF This was a Bill to greatly restrict the media in relation to 
advertisements, to tighten up advertising. The minister in his second reading speech, referred 
to misleading information in connection with motor car advertisements and the difficulty of 
proving that the information was misleading or false. They therefore tightened it up 
considerably and made it an offence if any statements were held to be false or misleading or 
inaccurate. Now I didn't disagree with the "false or misleading", but I disagreed with the use 
of the word "inaccurate" because it was so easy for something to held subsequently to be 

'Philip Collier also expressed anti-centralist views (Hansard Volume 72 p.  119) quoted by me in my speech on 
the Supply Bill UM). 



TAPE TEN SIDE B MEDCALF 125 

inaccurate, and if you took the literal meaning of "inaccurate" it seemed to me that it would 
include all sorts of normal advertising which was otherwise quite acceptable. 

For instance, I gave the illustration of the advertisement which was generally seen and used 
by the R&I Bank, "the Bank that lives here". Now strictly speaking, it would be impossible 
for the bank to prove that it was alive, and this could be held to be inaccurate; and a brewer 
who said that its beer was best. This was a common advertisement: "Swan beer is best", and 
there were others who claimed that their particular article was best. It seemed to be rather 
stupid and rather silly to make things like that an offence. It seemed to me that you shouldn't 
legislate in too heavy-handed a way, but you should be a little bit more temperate when you 
changed the law on subjects such as this or the law would become silly. 

Any comments on this I noticed attracted very wide publicity in the press. Obviously the press 
was concerned that this legislation would pass because they could see themselves being 
pilloried for all sorts of things which their advertisers said about their products, and this 
would have affected their revenue. It did receive fairly wide publicity, but the government did 
take some notice of it and they deleted the word "inaccurate", so that was taken out and we 
were left with "misleading or false". 

There were one or two other items in the Bill to which I moved amendments. One of them 
related to the publication of material which would constitute an offence by commercial 
broadcasting or television stations. The Bill proposed to make the licensee of a broadcasting 
or television station liable for not preventing the publication of certain statements. In other 
words, if a court said that the statement was false or misleading, and it subsequently appeared 
or was used by the station, then the licensee was held to be liable even though he had taken 
steps to try and prevent the publication of that material. In other words it was a bit unfair and 
the government finally agreed to that amendment. 

This was an illustration of a number of similar situations where I moved amendments and the 
government agreed with them. They didn't just agree with them to get the Bill through; they 
usually agreed with them because they were advised by their advisers that it was a reasonable 
amendment. 1 

EH So the issue of a Legislative Council frustrating the government's 
business, you don't feel is justified? 

MEDCALF No. There were occasions of course, which weren't exactly as I've 
described no doubt, and there would have been other occasions. Nobody likes being overruled 
at all you know. Even a court doesn't like being overruled by a higher court, and it would be 
frustrating to a government at times. But on mature reflection, if anyone really cared to 
analyse most of what we did, it was not deleterious at all and nor was it a real reflection on 
the government because after all, by and large, they were only putting up what they're given 

1Thjs statement is based on numerous discussions ministers asked me to have with their advisers (IM). 
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by the parliamentary draftsmen or the departmental heads or advisers, and it's a good thing 

for the representatives of the public to have the opportunity of looking at it and deciding 

whether or not it should be accepted. But governments get very touchy about these things, no 

matter of what political colour. 

EH Now to move on to something that was very controversial at this time - 

Commonwealth/ State relations under the Whitlam Government. Now perhaps first we should 

talk about the first constitutional convention. You attended this convention - is that right? 

MEDCALF Yes. The idea of a convention had emanated from Victoria, I think Mr 

Hamer, who was then the Premier of Victoria, and it had been taken up by the other States. 

When the Commonwealth got to hear of it, they said they'd like to join in, and as they offered 

to pay 50 per cent of the costs, the States accepted. I think it was in some ways a mistake to 

ever allow the Commonwealth to join in, because immediately the whole thing became 

politicised. Mr Whitlam was not in any way interested in any of the proposals for reform 

which the States had in mind, but he wanted to use the convention to achieve some reforms of 

his own. 

All the States and the Commonwealth appointed delegations to attend the convention and they 

were composed of equal numbers from the various parties in the Parliament: for instance, 

equal numbers of the government and the Opposition, whatever the Opposition comprised; 

whether it was one party or a coalition. 

The first convention took place in Sydney in September 1973 in the Legislative Assembly 

Chamber in Parliament House, Sydney. The convention was opened in the Sydney Town Hall 

by Sir Paul Hasluck, and I remember going along and feeling buoyed up by his comments. He 

expressed the hope that the convention would reach some useful conclusions, and would effect 

some desirable reforms in the constitution by a consensus of the members. However, as 

events proved there was very little hope right from the start that there was going to be very 

much consensus. There was a picture on the front page of the Bulletin showing Mr Whitlam, 

half-asleep, sitting in the Chamber, and the caption was something to this effect: "It was a 

dreadful bore, wasn't it, Gough?" And you could see that he looked bored stiff at having to 

put up with listening to all these State representatives and others talking about constitutional 

reform which he wasn't going to have a bar of. 

However, the Commonwealth government put up a number of proposals of its own, and one 

of them, which was dear to Mr Whitlam's heart, was to provide that there should be changes 

in the referendum provisions so that it should no longer be necessary for the success of a 

referendum to not only have a majority of voters, but also a majority of States. He said it 

should not be necessary to have a majority of States. This was his proposal. I spoke on that 

opposing it, and I was the only speaker from WA on the first day. I said that in providing that 

the constitution should only be altered by a referendum in which a majority of electors and a 

majority of States, approved, the founding fathers were obviously concerned that the 

constitution should not be interfered with. I said this belief was still held, particularly in the 

smaller States. It was certainly held by us, and we were not in favour of that [proposal. 
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Well, the result of the convention, after about a week's debate, was that various committees 
were formed to consider ALL the resolutions. That, I think, was probably the only resolution 
which was passed, that there should be a number of committees which would consider these 
resolutions in accordance with which particular category they fitted into. There were quite a 
lot of resolutions - 30 or 40 - before the convention. So nothing was decided except that we 
would proceed and consider them in detail in these committees which were made up of 
representatives of the Commonwealth and States - governments and Oppositions. From then 
on for the next several years I attended various committee meetings which were held in 
various parts of the Commonwealth, when we discussed all these proposals, one after the 
other, and usually ended up in a bit of stalemate. We might have reached a few good 
conclusions but there was always somebody there from the other side who would tell us it was 
wrong. 

I remember one occasion when I was at a committee meeting not long after this convention, 
in Victoria. We were in the Parliament House in Victoria and we were again considering 
some of the proposals which had been framed by the Commonwealth government. I said that 
WA would NEVER agree to one particular proposal that had been put up, and I remember the 
Speaker of the Commonwealth Parliament, Gordon Scholes, just simply looked at me and 
said, "WA can drop off!" [laughs] I thought that was a very interesting comment. I don't 
think I bothered to answer that because I knew that WA not only couldn't drop off, but wasn't 
likely to. 

EH Are you able to generalise as to what were the essential differences 
between the Commonwealth and Western Australia at least? Was it issues of centralisation of 
power that was the main problem? 

MEDCALF It all focussed on centralising power in Canberra. This, of course, was 
one of the tenets of the Labor Party. As I've just mentioned, the ALP Federal Conference had 
already approved of this and they wanted to put it into effect. We took the view that this was 
undemocratic, that it's much better to spread the power throughout the community. Of course, 
people who have set ideas on how to run a particular place don't brook any opposition, and 
it's very frustrating for them to find that there are State governments taking a different view - 

or even Oppositions taking a different view. In many countries when this happens they pop 
the Opposition into gaol, and human nature being what it is, one has to expect some 
disapproval. Governments like to have their own way, and the more egocentric they are, the 
more they want their own way. We found that we had this problem with Canberra. 

EH With personalities in Canberra in particular? 

MEDCALF Yes, there were quite a few over there. Some of them fell by the 
wayside themselves in Canberra. They were tripped up in various ways by their own 
colleagues on many occasions. But clearly there were people in that part of the world (not all 
politicians, many of them federal public servants) who held strong centralist views and were 
opposed to the State Public Service in many respects, on many issues, and did tend to regard 
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us in WA as 'backwoods' boys' which, of course, was quite preposterous. Many of us were 
better educated than they were. 

EH Mr Medcalf, just one more question to follow up. Do you have any 
beliefs now about any need for constitutional reform in any particular area? 

MEDCALF Do you mean do we need constitutional reform? 

EH Yes. 

MEDCALF Oh, I think there are quite a few areas in which we need constitutional 
reform, but it is very difficult to achieve constitutional reform. The safeguards against it in 
the constitution are such that it's very difficult to succeed with a referendum. It becomes 
largely a matter of attitude, whether you're in favour of centralising power or whether you're 
in favour of diversifying power around the community, and I've always been one of the latter. 
I've always believed, since I was quite young, that you have a much stronger democracy if 
power is shared throughout the community. Once it's centralised you run into the problem of 
dictatorship. This has occurred in so many of the so-called civilised countries in Europe which 
is always called "the bastion of democracy" and which used to be held up to us as an example 
of political development, and yet look what happened in Italy and Spain and Germany; they 
had dictatorships. Once you centralise power you are inviting some ambitious person or group 
to take control and you lose all contact, and the only way to get rid of them is in a situation 
like the French Revolution where the dictatorial monarchy ended up by facing the guillotine. 
Then that led on to a worse despotism than they had before, finally ending up with Napoleon. 

EH Mr Medcalf, now going back to State Parliament, the Bills that were 
coming before the Parliament in the final session of 1973. I won't list them if you would care 
to go through them. 

MEDCALF Well, when we came back from the convention, one of the first bills I 
spoke on was the Property Law Act Amendment Bill. This was to bring in some amendments 
to the law of property and it was the result of recommendations made by the Law Society to 
the Attorney-General in the Tonkin Government. I suggested that I would be moving some 
amendments to this because I had had a lot to do with the law of property. I'd lectured on it 
at the university and had practised extensively in that area. So I did in fact indicate I was 
going to make some suggestions, which I made. Then we had an inquiry in relation to the 
Sale of Land Act. I asked Mr Dolan, who was Leader of the Government in the Council, 
what action would be taken on the question of undivided shares in land. This was a reference 
to the practice of certain people in selling, as if they were individual blocks, an undivided 
share in a large area of land. There were a number of situations in which land was held as 
tenants-in-common in various shares. Now that really meant that somebody owned, say, a 
one-tenth interest in a large piece of land, but it didn't mean that the owner had a separate 
block. The owner's interest was in the whole of the land, but he shared that with the nine 
other people who had similar interests, and yet some agents were selling those interests to 
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people who thought they were buying an actual physical block equal to one-tenth of the area 
of the land, and I wanted to know what was being done about it. 

EH Would this be the time when people were interested in buying country 
blocks and setting up communal farms and that sort of thing? 

MEDCALF It could be that, but there were many cases of people who held the 
belief that they might be buying a nice beachside block. For instance, there might be a 
property of 500 acres which ran alongside a beach or a coast somewhere in some remote part 
of the State, and agents in the United States and elsewhere and locally were selling, say, 
1/500th and showing a brochure with a very nice picture of the beach and a couple of palm 
trees and some blue water, and the purchaser thought he was getting a one acre block. 

END OF TAPE TEN SIDE B 
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MEDCALF Anyway, the government said it was going to do something about it. I 
opened the discussion on this subject and wanted to know if something would be done. Mr 
Dolan said, yes, something would be done. In fact, nothing was done for the rest of that year, 
but later on further action was taken in the time of the new government. 

Then there was the Official Prosecutions Defendants' Costs Bill in which it was proposed that 
there should be a new departure in respect of the payment by the Crown of the legal costs of 
a successful defendant. Formerly when anyone was accused of an offence and acquitted, the 
person had to pay his own legal costs, and sometimes those costs would be quite considerable. 
I supported the introduction of this Bill. It was going to provide a means of paying the costs 
of someone who was acquitted in a number of situations and it had my support. 

There was the Industrial Arbitration Act Amendment Bill in November. I referred to one or 
two particular clauses in this Bill. I didn't normally speak on Industrial Arbitration Act 
matters, but only when they impinged on some issue that I believed needed to be looked at, 
some issue of legal significance. I drew attention to one or two matters in that Bill. At the end 
of my comments I said that today the unions were one of the most powerful sectors in the 
community, and that they should not be immune from civil action. That was the effect of parts 
of this legislation. I said, "It is a poor logical distinction to say that the immunity will not 
apply where a person suffers physical damage, but the immunity WILL apply where a 
person's livelihood is wiped out." I believed that the union should be prepared to face the 
consequences of taking action of such a drastic nature, so I believed that particular section 
should be deleted. 

The Museum Act Amendment Bill came in about the middle of November, and this was 
complementary to the Maritime Archaeology Bill, and this had my support. Once again I drew 
attention to one or two points and I referred to the Aboriginal fish traps which were situated 
in Oyster Harbour at Albany, and how they'd been discovered and so on. This was more or 
less for the information of members. I was generally supportive of the legislation. The 
minister did reply on this question of the fish traps. I had been concerned that there shouldn't 
be a sub-division right alongside them, but the minister assured me that it wouldn't add to the 
likelihood of vandalism and that they were taking some steps. I don't know whether this reply 
was altogether satisfactory but I had to be satisfied with it. 

I made some comments about tourist rackets. I outlined some of the rackets which were 
occurring in various parts of the world where tourists were being fleeced (or as they say today 
'ripped off'), people on organised tours who were allowed only to shop at one particular shop 
during a very short stay in a certain place. They were just taken to one place and the tourist 
operator or the bus operator, collected a commission from the shop on all purchases. Now this 
was pretty common and I said we didn't want this to occur here. Also things like 
overcharging on travellers' cheques and high taxi fares, and we needed to have some policing 
here. I made those comments during the debate on the Tourist Bill. 

Virtually my final contribution for the year was in relation to the Death Duty Assessment Bill. 
Death duty is sometimes referred to as probate duty, which is the duty which used to be 
payable on someone's death in Western Australia. It has since been abolished but it had been 
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in force for a long time and this particular Bill was to improve the government's opportunity 
to recover funds from deceased estates. There was constant pressure on the government to 
tidy up sections so as to get more revenue, and a lot of it used to come from this particular 
source, that is death duty. I gave illustrations of people having to pay duty on the same item 
not only in Western Australia, but in several other places as well. For instance, they had to 
pay State death duty and also federal duty, and if they owned shares they could be paying a 
whole heap more, depending upon where the shares were located. I mentioned that if a West 
Australian person had assets located in Victoria, in that he had some shares on a Victorian 
register of a company, where the company was incorporated in, say, New South Wales, then 
he'd be paying State duty in Western Australia on those shares because he died a resident of 
Western Australia. He'd be paying Commonwealth estate duty because he died in Australia. 
He'd be paying Victorian duty because the shares were on a Victorian register of the 
company. He'd be paying New South Wales duty because the company was incorporated in 
New South Wales. Now this was a preposterous state of affairs, and I drew attention to it. It 
had been going on for a long time and I drew attention to a number of other things which I 
believed ought to be tidied up. 

I made a lengthy speech on the subject and nobody disputed anything I said. There were one 
or two questions in the course of the debate and people defending the government's policy, of 
course, which you'd expect from the government, but nobody seriously took me to task. In 
other words, what I said was accepted, and in fact it was correct. I knew what I was talking 
about. But there were all sorts of anomalies. Anomalies in respect of annuities; somebody 
who purchased an annuity. He might pay $50 000 to buy an annuity which he thought was 
going to provide him with $5000 a year for ten years. If he died immediately afterwards, not 
only would he have lost the $50 000 which he paid to the insurance company for the annuity, 
because he didn't live the ten years, but as well as that he was going to have to pay duty, 
federal and State duty, on the balance of the annuity. In other words the other $45 000 for the 
rest of the period. Now this was ridiculous. Nobody disputed what I said. It was correct, and 
these were just some of the anomalies that I drew attention to. 

Of course, public issues need to be raised in an authoritative way in an authoritative place, 
and that was really one of the tasks that I saw for myself in Parliament. I had that speech 
printed and circulated as widely as I could, and it was some small comfort to me in later 
years, in various places where I was involved in discussions and seminars, when members of 
the public, including the manager of one insurance company, made a reference to the fact that 
had I not spoken up about death duty in the way I did, it would not have brought about the 
favourable climate for the abolition of death duty which occurred a few years later. 

EH Was there a widespread reaction to that speech? 

MEDCALF Well, there was widespread publicity. The newspaper reported pretty 
fully what I said, nothing like the length of my speech, but they reported several of the 
significant facts: for instance, the West Australian on 14th December 1973 said that a person 
could be charged duty four or five times in different States and the Commonwealth. Nobody 
disputed this, it was fact, and yet atrocious when you think of it now as you look back on it. I 
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also referred to superannuation schemes and they reported that, about people being assessed 
for duty on superannuation and pensions. 

Anyway the government did agree to a number of amendments that I put up. I proposed quite 
a few amendments. I couldn't correct everything, and the State government agreed to almost 
ALL of the amendments that I put forward. It did have a reasonably satisfactory outcome, and 
superannuation funds were exempted. 

There was a bit of a to do just at the end of the debate on this Bill which was on 15th 
December, when it was finalised in the Council, because we had advocated also that there 
should be some action taken about life-governor shares, but the members of the Country Party 
at the last minute, decided not to support this. 

EH Excuse me, but what are life-governor shares? 

MIEDCALF Life-governor shares in companies, where one particular person who is 
probably the founder of the company, the original owner of the assets of the company, forms 
a company and retains the right to control the company but only has one share worth one 
dollar, and there were suggestions that some changes should be made to the law relating to 
this. I didn't make that proposal. It was proposed by Mr Wordsworth, but the Country Party 
at the end of it, split. There was a rift amongst themselves and they didn't support that 
particular amendment. That wasn't my amendment. I had in fact handled this Bill for the 
Liberal Party, for the Opposition in the House but, of course, I couldn't speak for the 
Country Party. Anyway it generally had a successful outcome. That was more or less the last 
major comment that I made in that session, at the end of 1973. 

EH Right. I'd just like to follow up with a couple of general questions 
before we finish, if that's all right. Lyla Elliot was the only woman member of the Legislative 
Council. Did it make any difference having a woman there, or what contribution did you feel 
that she was able to make or were there problems for her being the only woman in the 
Council at that time? 

MIEDCALF Well, I don't know whether she had a problem at all. She wasn't treated 
any differently from anyone else. She didn't need to be. She wouldn't have looked for 
different treatment. We all got on very well with her. She was a good normal member of the 
House, and she subscribed to the House rules and procedures and that sort of thing. She was, 
of course, a loyal member of her party and she was wrapped up in certain issues, particularly 
issues in relation to Aborigines. That was one of her favourite subjects, and she became quite 
emotional once or twice dealing with Aboriginal issues. I remember on one occasion when she 
was talking about the Aborigines who were sleeping under one of the bridges over the Swan 
River, and she was quite unable to speak for a few minutes and, of course, we gave her 
proper consideration, as indeed we would for any member who was wrapped up in something 
and was obviously very moved. 

People were very considerate. Members were very considerate if anyone had an affliction of 
any kind or was ill or even absent from the House. There were certain unwritten rules which 
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you obeyed. You didn't try and take a rise out of people under any of those circumstances. 
So, you know, she was quite a successful and reasonable member, and I don't think she felt 
under any disadvantage at all. 

EH Now your assessment of the Tonkin Government? 

MEDCALF Well, Mr Tonkin was, or always appeared to be, much older to me than 
I think he actually was. You see he'd been there for such a long time; he'd started so long 
ago, probably about the most senior member of Parliament in terms of service in Parliament. 
He gave the impression to the younger members that he and his government were a bit old 
hat, to use that phrase. That was certainly my impression. In many respects we thought they 
were rather hidebound. A lot of the ideas that I was putting forward were far more radical 
than a lot of the ideas that the government was prepared to accept, and although I could never 
be described as a radical, I found that often I was quite out of kilter with the government, 
purely on philosophical grounds. 

They did their best but they were against formidable opposition in Sir Charles Court who was 
reaching his prime, or had been in his prime for some time and continued. He had been such 
a dynamic person in the Brand Government that I think the Tonkin Government were under a 
disadvantage right from the beginning. Then they had Mr Whitlam performing in the federal 
sphere and making it very, very difficult for Mr Tonkin. 

I recall the occasion of the opening of the Concert Hall, and we were all sitting in the front 
row at the Concert Hall. The members of the State Parliament were all in the first few rows, 
and Mr Tonkin was sitting just near, not far away from me, and Mr Whitlam was up on the 
stage. I'm not quite sure whether he opened the Hall or what, but he was up there as the 
Prime Minister at the time. He made some very cynical remarks about State Premiers rushing 
off to London to try and thwart his policies. Now one of the State premiers who had allegedly 
rushed off to London was John Tonkin. He and the Attorney-General, Tom Evans, had gone 
to London to tell the Commonwealth minister in London, that is the Minister for 
Commonwealth Affairs, not to accept Mr Whitlam's attempts to override the States.1  Mr 
Whitlam at the Concert Hall made these very cynical remarks which reflected directly on John 
Tonkin who was sitting right there in front of him. That was one of the difficulties that Mr 
Tonkin had to put up with, the burden he was carrying from Canberra, because that was one 
of the main reasons, I'm sure, for the attempt to block supply. 

But he was a person, I believe, of integrity. I always got on well with him personally, and I 
did read a number of his speeches because I had to comment on several of them, and some of 
them were very good. There were some good quality speeches that he made, and I remember 
on one occasion complimenting him on some remarks he'd made in one of his speeches. He 
was by no means a radical and many of his views were, of course, quite sound, and I think he 
received the general approval of the public because of that. 

1Mr Whitlam had made approaches to the UK (Labor) Government to abolish appeals from Australian courts to 

the Privy Council. The UK Government very properly declined to act (IM). 
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inspectors' powers were. In other words, when I looked at these Bills I always looked at them carefully just to see where they were leading, and they were often quite defective. The answer that I received was that inspectors would automatically know what their powers were. Of course this was nonsense! 

There was a Bill to amend the Main Roads Act, which provided incidentally that the Main Roads Department would have certain duties in improving the side of the road. They would continue to have power to control advertising signs, but they would also be involved in improvements. I made a plea that they should again make sure that their actions didn't cut across the provisions of other legislation affecting wildflowers, including the picking of wildflowers. 

There was the Age of Majority Bill in which the age of majority was reduced from 21 to 18. I spoke on this Bill. I didn't oppose it but I did point out that there were problems associated with making the age of majority 18, problems of various kinds which perhaps hadn't been carefully thought out. But nevertheless, this received general acceptance. 

Coming back again to the subject of wildflowers. I asked a further series of questions in August of 1972, and the government at this stage had realised that they must do something about this problem, and it was decided that officers of the Forests' Department would supervise the picking of boronia and make patrols into the area where boronia was growing, and they indicated that more comprehensive legislation would be brought in, but not in the current session of Parliament. This was a good thing and I was very pleased to hear it. 
We received a Bill to spend quite a lot of money on a Perth regional railway. The amount of money seemed to be quite astronomical and I never really found out whether this was due to errors in the minister's second reading speech or not, but the cost of the Perth regional railway which the Tonkin Government was proposing to build but which was never built in accordance with these plans, was to come to some figure well over 500 million [dollars]. Although I asked a lot of questions about it, no effective answer was ever given as to what the correct figure would be, or exactly how it was going to be financed. However, it doesn't matter a great deal because nothing really ever came of it, although the Bill was put to the Parliament and I think it was ultimately passed. 

The proposals had come forward from the Eastern States that there should be a constitutional convention at which the Commonwealth and all the States would confer. The proposal had originally been made by the Premier of Victoria and it was to be for the States only. But the Commonwealth agreed to come in and said they'd pay half the cost. So whilst this changed the nature of the convention, it meant that it would perhaps be organised on a completely national scale. We had to decide who our delegates would be. There were to be delegates appointed by all parties who would represent Western Australia. I was selected as one of the delegates from the Parliament of Western Australia. However, the convention wasn't to be held until the following year so I'll deal with that later on. 

Another important Bill which came before the House in August 1972, was the Inheritance (Family and Dependants' Provisions) Bill. This was really a new form of the old Testators' 
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Family Maintenance Act. This was to allow people who have been left out of wills or out of 
estates, to bring proceedings to contest the will, or to enable them to get a greater benefit 
from an estate where there was no will. There were a number of new provisions in this 
legislation although, of course, the original legislation had been in force in this State since 
1939. But the new provisions brought in a whole heap of new people who could have the right 
to contest a will or contest an intestate estate. They included de facto wives and illegitimate 
children and even housekeepers. So I had to look at this very closely because I was very 
familiar with the law in this area, and I proposed a number of amendments particularly in 
relation to de factos and to illegitimate children. I believed that it wasn't proper for 
illegitimate children to be able to contest a will after a person had died merely by saying that 
they were that person's illegitimate child. I took the view that it was necessary that the 
deceased should have given some form of recognition, no matter how slight, to the fact that 
the deceased was the parent of that child, during the deceased's lifetime. 

After some debate and argument this amendment was accepted. Subsequently in other similar 
legislation over a period of some years, exactly the same amendment that I moved found its 
way into all that legislation too, so that people couldn't just appear out of nowhere and claim 
to be the illegitimate child of somebody. In the case of de facto wives there had to be some 
reasonable period in which they had been a de facto, living in that kind of situation, similar to 
what appeared in other legislation. Otherwise you'd have any number of people putting 
forward claims based on fairly flimsy evidence or relationships. Anyway the government more 
or less accepted all this. Although they didn't put the amendments forward themselves, they 
accepted my amendments without any great debate. 

An important piece of legislation dealing with the Law Reform Commission was put forward 
a month or so later by the government, and this gave me the opportunity of applauding the 
legislation and supporting it, and giving some background to the efforts in law reform which 
had been made by the Law Society. 1  Indeed the Law Society had been advocating for some 
time that there should be a proper Law Reform Commission as a permanent body as part of 
the government services in Western Australia - and that's what this Bill which was enacted 
achieved. 

We had another piece of legislation which was important but which was rejected by the 
Legislative Council, and this was the abolition of the punishments of death and whipping. It 
was an amendment of the Criminal Code, and it was to abolish the death penalty and to 
abolish the penalty of whipping. There was a great deal of opposition to this in the 
community, certainly as far as the death penalty was concerned. I'm quite certain that there 
were always more people who were opposed to abolishing the death penalty than those who 
were in favour of it. 

At any rate that Bill was rejected by the Legislative Council. I spoke against it because I took 
the view that unfortunately with the system that we have, people who've committed the crime 

1Also relevant in this connection is a speech made by Mr Medcalf on 7th Aug 1968 on law reform, copy 
attached, pp.  487-95. 
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of murder were usually freed after a fairly well-known period of years, depending on the 
degree of murder. If it was murder, many of them were freed after five or six years; in the 
case of wilful murder after ten or eleven years, and there was no guarantee that they had been 
rehabilitated or that they wouldn't do the same thing again. There are some people who have 
violent temperaments and given the right circumstances would do the same thing all over 
again. I believed that in the interests of society, we shouldn't be taking those risks. The view 
I took was, whilst I had no wish to impose the death penalty on anybody, on the other hand 
until I was satisfied that there was some effective way of dealing with murderers, such as 
rehabilitating them, or seeing that they would not commit the offence again under normal 
circumstances, I was not prepared to agree to this legislation, and it fell in the Council. 

ER Mr Medcalf, what about the whipping? Was whipping still happening in 
Fremantle Prison? 

MEDCALF It may well have although it has been abolished since, and the death 
penalty has been abolished since, some years later.1  I'm just referring to what happened in 
1972. 

ER Yes. No, I was just intrigued that whipping was still on the Statutes in 
1972. 

MEDCALF Yes, it was still there. 

ER And was it practised, do you know? 

MEDCALF No. The last person who had been whipped was many years before, I 
think in the 1950s. It was an isolated illustration of an extremely bad case. This person had 
been ordered to be whipped by Mr Justice Virtue in the Supreme Court. Because of the 
extremely dreadful acts that he'd committed he was given this punishment. That was the last 
time that it occurred, and the last time that anyone was hanged (that is that the death penalty 
was invoked) was about 1964, and it had not taken place since. Indeed as later events proved, 
it became almost impossible to carry out this penalty. 

Well, the Council did knock out one or two pieces of legislation which came before it later in 
1972. One of them was the State Government legislation to put traffic control in the hands of 
the police throughout the State. This didn't find favour particularly with country members and 
this was rejected. 

ER Where did traffic control....? 

MEDCALF Throughout [Western] Australia. 

ER So what was the jurisdiction for traffic control? 

1The death penalty was abolished in WA on 22nd August 1984 (Ed.) 
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MEDCALF The Traffic Act. It was an amendment of the Traffic Act, and it would 
have meant that where country shires and councils used their own inspectors to enforce the 
traffic regulations, this was to be taken over by the police. Now this didn't find favour and it 
was rejected. Things were changed later, but this was the position in 1972. 

One of the subjects that I'd been interested in for a long time was the excessive payment of 
death duties, and I asked a series of questions about this time on what the government was 
doing, if anything, to endeavour to overcome the problems, whereby people could pay up to 
four lots of probate duty: namely Federal Estate Duty, and Western Australian and Victorian 
and New South Wales Death Duty, all on the same asset. This was in relation to shares in 
companies which had assets in the other States or were on another State register, so that if a 
West Australian person died owning, say, shares in Broken Hill Proprietary Company on the 
Melbourne register of that company, he would pay West Australian probate duty because he 
lived in Western Australia; he would pay federal estate duty because he lived in Australia; he 
would pay Victorian duty because the company shares were registered in Melbourne; and he 
would pay New South Wales duty because BHP had many of its assets in New South Wales. 
This was ABSOLUTELY absurd. This situation had applied for probably 50 years or more. 

EH So was it an accountants' and lawyers' dream to administer this? 

MIEDCALF It wasn't really because you were really incurring a lot of totally 
unnecessary costs instead of getting on with important matters, and no reputable accountant or 
lawyer, I believe, really wanted to go on doing that kind of routine work when he could have 
been doing something better and more satisfying. But leaving out the question of accountants 
and lawyers, here I was acting as a member of Parliament and trying to ensure that the right 
thing was done for the ordinary citizens of the State and that, of course, was my attitude ever 
since I went in. But I asked questions on this and I really got no satisfactory reply. The 
answer I got was just a routine one, that it was being investigated or something like this and, 
of course, nothing happened. However, more on that at a later stage because I didn't let the 
matter drop.1  

We had other legislation, factories and shops legislation. I claimed that the publication of 
statements about the trading hours of shops was not proper. In order to stop shops from 
trading outside the permitted hours - and they were very strict on this in those days, 
absolutely no Sunday trading or trading on Saturday afternoon, or night-time, anything like 
that - and in order to stop them, if any shops said they would be open after hours, they would 
be prosecuted for it under this Bill. I objected to this and I put forward amendments to 
prevent it, and the government eventually agreed and dropped that part from the proposed 
new Bill. 

The Local Government Bill came before the House. We were always having Local 
Government Bills, and one of the items in it was to prevent lawyers from appearing on behalf 
of local authorities, and this seemed to me to be extraordinary. 

copy of a speech Mr Medcalf gave about probate duty on 6th Dec 1973 is attached pp. 496-506. 
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EH Why? It does seem unusual. 

MEDCALF Well, I can't understand why and I never could, so I objected to this, 
that it was quite unreasonable because the local authorities all had their legal advisers and it 
would have meant simply that they were putting lawyers on the staff which would be the same 
thing. This type of objection was raised by me throughout. It seemed to run to a pattern. My 
objections were mainly based on my experience of legislation and experience of courts and 
tribunals and human rights and that sort of thing. 

There was one piece of legislation which I was determined I would not allow to proceed if I 
had the ability to prevent it, and that was a Bill to amend the Jetties Act. The minister was 
Cohn Jamieson in the Lower House and he put this Bill up (it came to us in the Council) to 
amend the Jetties Act in order to make anybody who brought a vehicle or any mechanical 
equipment on to a jetty, absolutely liable for any damage which might occur or might happen 
on that jetty, irrespective of whether the vehicle driver or the owner of the vehicle, was 
negligent or in fact did the damage voluntarily or in any other way. If the jetty was damaged 
as a result of the presence of that vehicle, whatever the cause, the [vehicle] owner was liable 
for the repair of the jetty which, of course, could be very, very considerable. [The object was 
to exclude the Crown's liability as the owner of the jetty.] 

Now I analysed in my address to the House the history of liability of the Crown, that is the 
government, under various Acts of the State, and how we had differed from the United 
Kingdom and that although there was immunity of the Crown in the United Kingdom, many 
years before in Western Australia this was changed. The Crown didn't enjoy immunity here 
under the Crown Suits Act which enabled people to sue the Crown and the Crown had to 
respond in the same way, more or less, as ordinary citizens. But here we were putting the 
clock back and saying that the Crown (that is the government) was immune, and that if there 
was any damage done to the jetty, no matter what the cause, and any vehicle happened to be 
there, or mechanical equipment on the jetty at the time, even though there was no negligence, 
the proprietors of that equipment would be liable. I said this was totally unconscionable 
legislation and it should be dropped. 

I hadn't discussed it in the party room but I made my remarks in the House, and I did go into 
it very carefully and I tried to keep it in the way that I believed most members would follow 
the argument, and the government listened quite attentively. There were no interjections to my 
speech. That's either a sign that they agree with you or they're completely disinterested. 

EH They've gone to sleep in other words. Is that what happens? 

MEDCALF It's hard to tell. But the message must have got through because the 
government dropped the legislation off the notice paper. 

We had a Bill on indecent publications on which I spoke. This was to restrict indecent 
publications in the State. I spoke in favour of the Bill, and I gave reasons which I believe still 
apply to this type of thing. The Bill was talking about restricting pornography and I took the 
view that it was an insidious sort of a thing and the influence, particularly on people of below 
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normal mental standard or young people (children) would be deleterious. I supported the 
legislation and commended the government for bringing it in. 

We had a Bill on the prevention of excessive prices, that is price control, and the Liberal 
party was not in favour of this Bill. I was not in favour of it either. 

END OF TAPE NINE SIDE B. 
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EH Mr Medcalf, this was the Price Control Bill. 

MEDCALF Yes. 

EH The reasons that you were opposed to this Bill? 

MIEDCALF Well, I took the view that competition was better than price control. I 
based this on the fact that I'd had a conversation when I was overseas with a big manufacturer 
in London - somebody that I had a connection with. I had been talking to him about this very 
subject of price control, and he said, "Price control is of NO concern to my company." He 
said, "In fact we rather welcome legislation on price control because it cuts out competition." 
I felt this was a very good reason for opposing it. If it was welcomed by these tycoons of 
industry because it meant that no little people could start up against them, it really meant 
simply that they would be able to get an increase in prices whenever they wanted it by making 
appropriate representations to the Prices Commissioner and establishing that the price should 
go up. But in the meantime there would be a monopoly and this was completely contrary to 
good business practice and contrary to the public interest. So I was opposed to it on those 
grounds. Anyway the Price Control Bill was rejected by the Legislative Council. 

Then we had a Noise Abatement Bill, and this was supported in the Council, supported by 
me. But here again, I thought that the people who were carrying out inspections under the Bill 
should have their powers limited, that you shouldn't just allow people to have unlimited 
powers. 

A further interview with the Hon. Ian Medcalf held at his office on 30th June 1993. 

EH Mr Medcalf, in March 1973 in your address-in-reply speech, I think you 
dealt with some of the attacks on the Legislative Council. Is this correct? 

MEDCALF Yes, this is so. Mr Tonkin, the Premier, and one or two others, were 
criticising the Legislative Council and complaining that the Council was rejecting a lot of 
legislation which came from the Assembly, and I made some comments on an amendment to 
the address-in-reply motion. 

The amendment was really saying that the government was diverting attention from its own 
deficiencies by attacking the Legislative Council - the amendment, of course, being moved by 
a member of the Opposition. It was an attempt to defend the Legislative Council against 
criticism which was being made of it, and which had been made for many years, and which 
continued to be made for many years to come, and indeed is still being made today. But when 
you really looked at the facts you found that the Legislative Council wasn't doing a bad job. 
There were many matters in which the Legislative Council amendments had assisted the 
government and assisted the legislation, and in that respect had been of value to the citizens of 
the State. I attempted to outline some of these matters and I was rather critical of people who 
mindlessly castigated the Legislative Council and just repeated the kind of accusations which 
had been made for years, suggesting that the Legislative Council was dominated by a lot of 
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geriatrics which, of course, was quite ridiculous because a number of members of the Council 
were considerably younger than some of the members of the Assembly. 

It seemed to me to be quite ridiculous to make some of the allegations which had been made, 
and I said so. There was a lot of talk, of course, about the fact that the Legislative Council 
was weighted in favour of the country people. I'd always felt that there was justification for a 
weighting of the vote because of the isolation of many parts of the State, particularly in the 
Kimberley and south east of the State, so I never had any compunction about defending the 
Legislative Council on that score. 

In the course of this argument which was going on publicly and which was repeated, of 
course, in the newspapers, a letter was written to the paper by Mr C E Menagh who had, I 
believe, many years before been a Hansard reporter, and a staunch Labor man according to 
reports that I heard. Mr Menagh repeated what had often been said from time to time by 
various people, that there was a former Premier of the State who had said, "Thank God for 
the Legislative Council!" This Premier was a good member of the Labor Party. 

EH Shall we name him? 

MIEDCALF Yes. That was Philip Collier. I'm not sure whether Mr Menagh named 
him but it was generally known that Collier was alleged to have made this remark. Now other 
people disputed that Collier had said this and a few days after this letter appeared I happened 
to be at a Law Society function in His Majesty's Hotel alongside His Majesty's Theatre, at 
which Sir Albert Wolff, the Chief Justice, was present. Sir Albert buttonholed me and said, 
"Medcalf, I'd like to tell you that the comment that Philip Collier said, "Thank God for the 
Legislative Council!" was absolutely correct." He said, "I was Solicitor-General for some 
years, and frequently he would come into my office when there was some controversial Bill 
put up by the more radical members of the Labor Party, and he knew that it would be rejected 
by the Legislative Council, and I often heard him say, "Thank God for the Legislative 
Council!" Of course, I took this for gospel because I don't believe that Sir Albert would have 
invented this for a moment. He had no reason to do so, and he took it upon himself to 
acquaint me with these facts, knowing that I was a member of the Legislative Council. 

EH Just to distract you a minute, Mr Medcalf, while we're talking about Sir 
Albert Wolff. I wonder if you could just give us a small character portrait of Sir Albert? 

MEDCALF Well, Sir Albert was a man of forthright opinions and views. He was 
not given to supporting what we now describe as the feminist lobby. He believed that women 
had their place in the scheme of things, but it wasn't to give orders to such as Sir Albert. He 
also was very forthright in his comments in his court. He didn't mince words. He wasn't 
always right in my opinion, but he let it be known that these were his views and they were 
going to hold sway, certainly while he was a judge in charge of a court. 
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On one occasion I remember Sir Albert being embarrassed at a dinner given by the Law 
Society at which we had a number of very learned judges (members of the High Court) 
present, and most of them made speeches. In those days virtually all the High Court Judges 
used to make speeches when we had a dinner, but there were one or two speeches made in 
which there were various references to Latin maxims or Latin sayings, and Sir Albert 
appeared to be rather embarrassed. It was well-known that Sir Albert had no knowledge of 
Latin, and he didn't think that the law should be conducted in Latin, which was fair enough. 

There was another occasion I remember well when I was put in charge of the annual church 
service which the legal profession attended. We marched up from the Supreme Court in our 
robes and wearing our wigs, and when we got outside the Supreme Court Gardens on the 
footpath in St Georges Terrace we expected to find a policeman there, who was to control the 
traffic and let us move across and go up to St George's Cathedral. Unfortunately the 
policeman hadn't turned up. It was about nine o'clock in the morning and he, for some 
reason, wasn't there. Sir Albert said to me: "Medcalf, you go out and stop the traffic." I was, 
in fact, what they called the marshal of the parade. They'd given me this task no doubt 
because I was an officer in the Citizen Military Forces. [laughter] I'd never actually had to 
stop traffic before and there was a lot of traffic coming both ways, of course, at that hour. 
However, he said, "Go on! Go out there and stop the traffic!" So I took this as an order from 
a superior officer, and I went out and held up my hand, and the traffic, much to my surprise, 
stopped in both directions, and Sir Albert and the judges and the rest of the legal profession, 
all solemnly marched across to the church. 

Much .to my surprise again, the next morning in the newspaper (I think it was on the front 
page) there was a picture of me holding up the traffic in St Georges Terrace with the caption: 
"Stop in the name of the law!" I was rather concerned about this, but Sir Albert rang me at 
my office and said, "Don't worry about that episode yesterday. I understand the Police 
Commissioner is rather cross because we usurped their prerogative and stopped the traffic and 
he has said that private citizens have no right to do so." He then said, "You were acting under 
my authority and if the police should try and do anything about it, just refer them to me." I 
said, "Very well, Sir, I will." 

EH Was the law small enough in those days that everyone knew one another 
- the judges would have known most of the lawyers, solicitors, working in their courts? 

MEDCALF Well, they knew all the lawyers who appeared in their courts, and I 
suppose that's the same today. There were lawyers, of course, who never appeared in court, 
and I don't know that they got known in the same way. But I used to do quite a bit of court 
work in my early days in the profession, so I was quite well-known to all the judges. But it 
was a very, very much smaller profession. We only had about 300 practitioners whereas today 
they've got over 2000 or perhaps even more. I'm not sure what the latest numbers are. So it 
would be difficult for everybody to know everybody else. But it is true that I certainly knew 
everybody in the profession, but then I had been Secretary of the Law Society for a while, 
and I'd got to know even those that never came out of their offices, because I had to meet 
them and talk about things and collect their subscriptions and so on. 
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EH Well, we can return to Parliament now; thank you for that. 

Mr Medcalf, now we'll look at the early session of 1973. There was the Firearms Bill; there 
were questions of regulations, and the Long Service Leave Bill. Could I ask you to discuss 
those? 

MEDCALF Yes. Well, the Firearms Bill, we debated that in the Council on 1st 
May. We had been receiving a lot of representations from the public over firearms. The 
police take a strict view of the ownership and use of firearms, and that's very important. I've 
never questioned the need for a strict view of it. In WA we're not like some of the other 
States. We've always had pretty strict firearms laws and regulations. There is a gun lobby in 
WA which would like to see the laws loosened up a lot, and this lobby has been operating for 
some time. You have to draw a balance between allowing people a certain amount of 
freedom, but making sure that firearms don't fall into the wrong hands. So whilst firearms 
can be permitted in the hands of responsible people, say members of clayshooting 
organisations or something like that, you have to be very careful to see that you don't 
generally let up, as has been the case in other States in Australia, with disastrous 
consequences. 

So I spoke on the subject as did quite a few members because firearms, like dogs, is a subject 
that you always find innumerable opinions on. One of the points I made was that there 
OUGHT to be provision for people who apply for licences for firearms undergoing some form 
of test or examination to make sure that they understand safety precautions and the use of 
firearms. I'd been trained in the Army and safety precautions are ALWAYS emphasised from 
the first day that you ever handle weapons in the Army. You have to handle them with the 
greatest care, and safety precautions are instilled into you because of the knowledge of what 
will happen if people are careless with firearms. I had also learnt to use a rifle myself as a 
boy when my grandfather, on whose farm I was staying, used to take the boys out shooting 
and explain how to use a .22 and how great care had to be exercised in getting through fences 
and so on. 

But I had always regretted that there didn't seem to be any preliminary tests for people 
applying for firearms' licences in this State and I made a plea that there should be. I'm not 
sure that anything much happened about it, but it always seemed to me to be quite 
preposterous that whilst you have a test to see whether you can drive a car, you don't have a 
test with a firearm which can be just as dangerous - indeed, far more dangerous at times than 
a motor vehicle. 

We did propose a few amendments to this legislation, but I don't think I moved any 
amendments to it. I can't recall at this stage whether or not I did, but the legislation got 
through eventually with certain changes. I certainly advocated amendments. I did advocate 
that farmers should be permitted to have firearms to use on their own properties without the 
need of having a licence. This traditionally had been the case long ago, and it was quite 
necessary often for farmers to have a weapon, and I felt that there should be some ability for 
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farmers to get licences without any great difficulty, or even perhaps not to be required to have 
licences. 

Mr [John] Dolan,' who was the Leader of the Government in the Council, did agree to some 
of the changes that I advocated. However, he raised certain objections which the 
Commissioner had suggested to him. It ended up with Mr Dolan actually moving the 
amendment to his own Bill, so that the Commissioner of Police would have the power to 
decide if an applicant for a firearm licence was a member of an approved shooting club and 
attended it regularly, and the Commissioner would also be allowed to decide whether a gun 
was necessary for the destruction of vermin on a property. I was quite agreeable to this and I 
accepted this amendment. I didn't want to change it in any way; I thought it was a sensible 
idea. There were other suggestions made which didn't receive the same endorsement from the 
government. From perusing some later papers, I did actually propose one or two amendments, 
but I think I withdrew them because of Mr Dolan having made that concession. 

Now that was the firearms legislation. About the same time, early in May, the Legislative 
Council disallowed a requirement for liquor licensees making their account books available 
within seven days before the hearing of any application for a licence before the State 
Licensing Court. I moved the motion for disallowance and it was in fact supported by the 
Minister for Community Welfare, the Labor Party minister, Mr [Ronald] Thompson. The 
reason for my moving the amendment was that there was no specified number of years for 
which books had to be submitted, and they were not going to be treated with any confidence. 
Of course, it was a business matter and I believed that involving private business there should 
be a certain requirement for confidence and certain limits on it. 

This was an illustration of the power of either House of Parliament to disallow regulations. 
Many people are unaware of this power which resides in the Interpretation Act. Where 
regulations are made, either House can disallow them within a specified period. So I moved to 
disallow that regulation and not only did the House agree but the government also agreed. So 
that was another example of an improvement in the law (because regulations are part of the 
law) which the government itself supported. So it was for the benefit for the citizens generally 
to have this review process in the Legislative Council. 

EH I'd just like to follow that up a little further. Now were these regulations 
part of Acts of Parliament or are they regulations which are part of government departments? 

MEDCALF The law consists of statutes, that is Acts of Parliament, and regulations. 
When I say the law, I'm talking in terms of the public law, the law which is made by the 
representatives of the people in Parliament. The actual Act of Parliament has to be passed by 
both Houses of Parliament, and that's well-known. Regulations usually emanate from 
departments, and they're put to the minister who, if he approves them, signs them and 
forwards them to the Executive Council, where if they're approved, they're duly gazetted, and 

1Known as Jerry Dolan. 
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they become part of the law. BUT the Interpretation Act provides that either House of 
Parliament may, within a specified number of days (actually fourteen), disallow any 
regulation.1  That is a safeguard that is often made use of, not terribly frequently but there 
are quite a few occasions when regulations have been disallowed by one or other of the 
Houses of Parliament. If, of course, the government has a majority in a House it's less likely 
that regulations will be disallowed because the government often thinks well, you know, we're 
responsible for this regulation, and therefore we don't want to give an indication that it's not 
perfectly sound. But in the case of the Legislative Council where the Opposition had a 
majority, it was a much easier process to disallow provided the Opposition agreed; and this 
was an occasion where the government agreed as well. 

EH Thank you. Now we were going on to talk about the Long Service 
Amendment Bill, I think next. 

MEDCALF Yes, well there was a Bill put up by the government to provide thirteen 
weeks long-service leave after ten years. There already was provision for thirteen weeks long-
service leave after fifteen years, and the government at the behest of certain unions wanted to 
reduce this and make it available after ten years. It was, of course, going to incur an 
enormous amount of additional cost, one way and another, to the community. The 
government's argument was that the public service had long-service leave after seven years, 
why shouldn't everybody else have it after ten years? However, the Bill did not provide for 
people who were not members of organised trade union bodies. It was to apply to people who 
were covered by awards, and there were a number of aspects about it which were rather 
unfair. So we objected to this and a number of people commented on it in the Legislative 
Council. I made a speech in opposition to it, generally speaking taking the view that this was 
within the power of the Industrial Commission, and that they were the people who should be 
deciding this issue and not the Parliament; that they had the power to do it and this was a 
matter for debate between the representatives of the employers and the employees in that 
Commission. I didn't believe that Parliament should interfere in this way. 

I made my comments in my own way, and somewhat to my surprise the party meeting a few 
days later, requested that my speech be printed, and they had an enormous number of copies 
printed,2  something like 10 000, I think, and they were sent out in all directions. I hadn't 
sought this because I didn't think mine was the main speech on the issue. However, that's 
what happened. 

Generally speaking this resulted in a stand-off between the government and the Opposition, 
because when the Bill went back, having been amended by the Council, when it went back to 
the Legislative Assembly they disagreed with the amendments that we had made and insisted 
on retaining their original Bill. The Legislative Council thereupon insisted on their 

1Notice of motion to disallow must be given within 14 days of the regulation being laid before Parliament (TM). 

2Copy attached, pp.  507-13. 
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amendments, making it clear at the same time that we were not opposed to the principle of 
long-service leave, but we believed that it was really a matter for decision under the Industrial 
Arbitration Act. The debate was adjourned and, as I recall, nothing further happened. I think 
the Bill must have dropped off the notice paper, because certainly they didn't bring in thirteen 
weeks after ten years. 

Later in the same month I spoke on the Land Tax Assessment Act Amendment Bill. This was 
to provide certain relief for some taxpayers, but I thought it didn't go far enough and I 
believed that land tax exemption should be extended a little further. At the end of my 
comments I said that I hoped that the time would come when the residential home, if it was 
built on a reasonable area, would be exempt from land tax.1  

END OF TAPE TEN SIDE A 

1Such an amendment, to exempt the residential home on land up to 5 acres, came in a few years later (Ilvi). 
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MEDCALF I didn't oppose this Bill. It was a step in the right direction, but I 

believe it didn't go far enough. 

EH Mr Medcalf, now the Supply Bill of August 1973. This was 

controversial because there was a question of the rejection of the Tonkin Government Supply 

Bill. Could you outline the Bill and the controversy that developed within your own party 

room over this issue? 

MEDCALF Well, this was the regular Bill to grant supply or money to the 

government to carry on its business, and normally it is accepted by both Houses of 

Parliament. But the Legislative Council and second chambers in most of the States, and also 

in the Commonwealth (the Senate) have the power to reject supply. They can't amend it but 

they can reject it. We had to give consideration to this question. Sir Charles Court had, I 

think, indicated that he believed that supply should be withheld but he also made it quite 

clear, publicly, that he was not in a position to tell the Legislative Council members what they 

should do. His position has been misrepresented over the years as if he was actually dictating 

to the Legislative Council, and that was never the case. I'm not aware of any occasion in 

which he told the Legislative Council what to do in relation to supply, or anything else. He 

was very, very careful about that, so that the members of the Council had to decide for 

themselves this issue of whether or not they should reject supply. 

The consequences of rejecting supply would be that the government would be forced to go to 

an election. The Premier would have been forced to go to the Governor and tell him that he 

didn't have supply, and he would undoubtedly have had to call an election. One of the 

problems inherent in this situation is that the Legislative Council members themselves would 

not have been involved in that election. They had fixed terms. The Legislative Council in 

those days went until 21st or 22nd of May for a term of six years, and they could not be 

removed within that period - rather like the Senate in the Commonwealth [Parliament] which 

has a fixed term. 

So this objection was raised that the councillors in rejecting supply would be causing an 

election for the Legislative Assembly which they were not obliged to undergo themselves. 

Quite a powerful moral argument, but I don't know that that was the basic reason why the 

Opposition members of the Council eventually did not reject supply. However, there was 

much heart-searching amongst the members. We had a number of meetings of Legislative 

Council members - that is the Liberal members. We didn't meet jointly with the Country 

Party in Opposition, but we had to decide what we were going to do, and there was a wide 

divergence of opinion. In the end there were not enough Liberal members prepared to reject 

supply, and although several members spoke in favour of rejecting it, there were others who 

thought that this course was undesirable. So supply was given to the government. 

When I spoke on the subject I was concerned basically that the government was being forced 

by the actions of the federal Labor government to conform to a policy of centralism. Mr 

Tonkin as Premier, had himself expressed views on this earlier. He, at the ALP conference 

two or three months before in Queensland, had made it quite clear that the policy of the ALP 

in espousing centralism was going to be the death of State Labor governments, and he'd been 
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in espousing centralism was going to be the death of State Labor governments, and he'd been 
supported by Mr Berinson who was then a federal member of Parliament and a delegate to 
this ALP conference. The ALP had passed a resolution to the effect that State governments 
should divest themselves of power upon request by the federal government, and hand over the 
power to the federal government - a straight policy of centralism, which was engendered by, I 
think, the left wing of the Labor Party. This conference took place in July 1973 at Surfers 
Paradise and it was binding, being the ALP Federal  Conference.' 

Now this was fresh in our minds, and quite frankly we believed that the State Labor 
government would have no ability to oppose their federal colleagues. We had Mr Whitlam 
performing in the federal sphere, and a number of other people who had been endeavouring to 
obtain control of State assets. There was R F X Connor the federal minister in charge of fuel 
and energy; and we had a rising star, Paul Keating, advocating taking over our gas reserves 
and piping the gas to the Eastern States, and we were very concerned about what was going 
on. The federal government also wanted to take over control of our off-shore assets under the 
Seas and Submerged Lands Bill. The intention of that Bill was that the whole of the sea 
surrounding the coastline of Australia, the seabed and the air space, should belong to the 
Commonwealth, and the Commonwealth should have jurisdiction and authority over it from 
low water mark out to the edge of the Continental Shelf. Now we didn't like any of these 
developments. We couldn't see that the State Labor government could oppose them, and 
therefore some of us felt that the time had come when a stand should be made. 

However, I don't think that the Supply Bill actually went to a division in the House. That 
means that I don't think we had to divide on it. We weren't asked to divide on it. I think it 
passed on the voices. 

EH There were some Liberals who did support blocking supply on voices? 

MEDCALF Oh yes, and there were a number of Liberals who were NOT prepared 
to oppose supply. 

EH The Trade Descriptions and False Advertisement Bill, Mr Medcalf. 

MEDCALF This was a Bill to greatly restrict the media in relation to 
advertisements, to tighten up advertising. The minister in his second reading speech, referred 
to misleading information in connection with motor car advertisements and the difficulty of 
proving that the information was misleading or false. They therefore tightened it up 
considerably and made it an offence if any statements were held to be false or misleading or 
inaccurate. Now I didn't disagree with the "false or misleading", but I disagreed with the use 
of the word "inaccurate" because it was so easy for something to held subsequently to be 

'Philip Collier also expressed anti-centralist views (Hansard Volume 72 P.  119) quoted by me in my speech on 
the Supply Bill (IM). 
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inaccurate, and if you took the literal meaning of "inaccurate" it seemed to me that it would 
include all sorts of normal advertising which was otherwise quite acceptable. 

For instance, I gave the illustration of the advertisement which was generally seen and used 
by the R&I Bank, "the Bank that lives here". Now strictly speaking, it would be impossible 
for the bank to prove that it was alive, and this could be held to be inaccurate; and a brewer 
who said that its beer was best. This was a common advertisement: "Swan beer is best", and 
there were others who claimed that their particular article was best. It seemed to be rather 
stupid and rather silly to make things like that an offence. It seemed to me that you shouldn't 
legislate in too heavy-handed a way, but you should be a little bit more temperate when you 
changed the law on subjects such as this or the law would become silly. 

Any comments on this I noticed attracted very wide publicity in the press. Obviously the press 
was concerned that this legislation would pass because they could see themselves being 
pilloried for all sorts of things which their advertisers said about their products, and this 
would have affected their revenue. It did receive fairly wide publicity, but the government did 
take some notice of it and they deleted the word "inaccurate", so that was taken out and we 
were left with "misleading or false". 

There were one or two other items in the Bill to which I moved amendments. One of them 
related to the publication of material which would constitute an offence by commercial 
broadcasting or television stations. The Bill proposed to make the licensee of a broadcasting 
or television station liable for not preventing the publication of certain statements. In other 
words, if a court said that the statement was false or misleading, and it subsequently appeared 
or was used by the station, then the licensee was held to be liable even though he had taken 
steps to try and prevent the publication of that material. In other words it was a bit unfair and 
the government finally agreed to that amendment. 

This was an illustration of a number of similar situations where I moved amendments and the 
government agreed with them. They didn't just agree with them to get the Bill through; they 
usually agreed with them because they were advised by their advisers that it was a reasonable 
amendment. 1 

EH So the issue of a Legislative Council frustrating the government's 
business, you don't feel is justified? 

MEDCALF No. There were occasions of course, which weren't exactly as I've 
described no doubt, and there would have been other occasions. Nobody likes being overruled 
at all you know. Even a court doesn't like being overruled by a higher court, and it would be 
frustrating to a government at times. But on mature reflection, if anyone really cared to 
analyse most of what we did, it was not deleterious at all and nor was it a real reflection on 
the government because after all, by and large, they were only putting up what they're given 

1This statement is based on numerous discussions ministers asked me to have with their advisers (IM). 
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by the parliamentary draftsmen or the departmental heads or advisers, and it's a good thing 

for the representatives of the public to have the opportunity of looking at it and deciding 

whether or not it should be accepted. But governments get very touchy about these things, no 

matter of what political colour. 

EH Now to move on to something that was very controversial at this time - 

Commonwealth/ State relations under the Whitlam Government. Now perhaps first we should 

talk about the first constitutional convention. You attended this convention - is that right? 

MEDCALF Yes. The idea of a convention had emanated from Victoria, I think Mr 

Hamer, who was then the Premier of Victoria, and it had been taken up by the other States. 

When the Commonwealth got to hear of it, they said they'd like to join in, and as they offered 

to pay 50 per cent of the costs, the States accepted. I think it was in some ways a mistake to 

ever allow the Commonwealth to join in, because immediately the whole thing became 

politicised. Mr Whitlam was not in any way interested in any of the proposals for reform 

which the States had in mind, but he wanted to use the convention to achieve some reforms of 

his own. 

All the States and the Commonwealth appointed delegations to attend the convention and they 

were composed of equal numbers from the various parties in the Parliament: for instance, 

equal numbers of the government and the Opposition, whatever the Opposition comprised; 

whether it was one party or a coalition. 

The first convention took place in Sydney in September 1973 in the Legislative Assembly 

Chamber in Parliament House, Sydney. The convention was opened in the Sydney Town Hall 

by Sir Paul Hasluck, and I remember going along and feeling buoyed up by his comments. He 

expressed the hope that the convention would reach some useful conclusions, and would effect 

some desirable reforms in the constitution by a consensus of the members. However, as 

events proved there was very little hope right from the start that there was going to be very 

much consensus. There was a picture on the front page of the Bulletin showing Mr Whitlam, 

half-asleep, sitting in the Chamber, and the caption was something to this effect: "It was a 

dreadful bore, wasn't it, Gough?" And you could see that he looked bored stiff at having to 

put up with listening to all these State representatives and others talking about constitutional 

reform which he wasn't going to have a bar of. 

However, the Commonwealth government put up a number of proposals of its own, and one 

of them, which was dear to Mr Whitlam's heart, was to provide that there should be changes 

in the referendum provisions so that it should no longer be necessary for the success of a 

referendum to not only have a majority of voters, but also a majority of States. He said it 

should not be necessary to have a majority of States. This was his proposal. I spoke on that 

opposing it, and I was the only speaker from WA on the first day. I said that in providing that 

the constitution should only be altered by a referendum in which a majority of electors and a 

majority of States, approved, the founding fathers were obviously concerned that the 

constitution should not be interfered with. I said this belief was still held, particularly in the 

smaller States. It was certainly held by us, and we were not in favour of that [proposal]. 
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Well, the result of the convention, after about a week's debate, was that various committees 
were formed to consider ALL the resolutions. That, I think, was probably the only resolution 
which was passed, that there should be a number of committees which would consider these 
resolutions in accordance with which particular category they fitted into. There were quite a 
lot of resolutions - 30 or 40 - before the convention. So nothing was decided except that we 
would proceed and consider them in detail in these committees which were made up of 
representatives of the Commonwealth and States - governments and Oppositions. From then 
on for the next several years I attended various committee meetings which were held in 
various parts of the Commonwealth, when we discussed all these proposals, one after the 
other, and usually ended up in a bit of stalemate. We might have reached a few good 
conclusions but there was always somebody there from the other side who would tell us it was 
wrong. 

I remember one occasion when I was at a committee meeting not long after this convention, 
in Victoria. We were in the Parliament House in Victoria and we were again considering 
some of the proposals which had been framed by the Commonwealth government. I said that 
WA would NEVER agree to one particular proposal that had been put up, and I remember the 
Speaker of the Commonwealth Parliament, Gordon Scholes, just simply looked at me and 
said, "WA can drop off!" [laughs] I thought that was a very interesting comment. I don't 
think I bothered to answer that because I knew that WA not only couldn't drop off, but wasn't 
likely to. 

EH Are you able to generalise as to what were the essential differences 
between the Commonwealth and Western Australia at least? Was it issues of centralisation of 
power that was the main problem? 

MEDCALF It all focussed on centralising power in Canberra. This, of course, was 
one of the tenets of the Labor Party. As I've just mentioned, the ALP Federal Conference had 
already approved of this and they wanted to put it into effect. We took the view that this was 
undemocratic, that it's much better to spread the power throughout the community. Of course, 
people who have set ideas on how to run a particular place don't brook any opposition, and 
it's very frustrating for them to find that there are State governments taking a different view - 
or even Oppositions taking a different view. In many countries when this happens they pop 
the Opposition into gaol, and human nature being what it is, one has to expect some 
disapproval. Governments like to have their own way, and the more egocentric they are, the 
more they want their own way. We found that we had this problem with Canberra. 

EH With personalities in Canberra in particular? 

MEDCALF Yes, there were quite a few over there. Some of them fell by the 
wayside themselves in Canberra. They were tripped up in various ways by their own 
colleagues on many occasions. But clearly there were people in that part of the world (not all 
politicians, many of them federal public servants) who held strong centralist views and were 
opposed to the State Public Service in many respects, on many issues, and did tend to regard 
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us in WA as 'backwoods' boys' which, of course, was quite preposterous. Many of us were 
better educated than they were. 

EH Mr Medcalf, just one more question to follow up. Do you have any 
beliefs now about any need for constitutional reform in any particular area? 

MEDCALF Do you mean do we need constitutional reform? 

EH Yes. 

MIEDCALF Oh, I think there are quite a few areas in which we need constitutional 
reform, but it is very difficult to achieve constitutional reform. The safeguards against it in 
the constitution are such that it's very difficult to succeed with a referendum. It becomes 
largely a matter of attitude, whether you're in favour of centralising power or whether you're 
in favour of diversifying power around the community, and I've always been one of the latter. 
I've always believed, since I was quite young, that you have a much stronger democracy if 
power is shared throughout the community. Once it's centralised you run into the problem of 
dictatorship. This has occurred in so many of the so-called civilised countries in Europe which 
is always called "the bastion of democracy" and which used to be held up to us as an example 
of political development, and yet look what happened in Italy and Spain and Germany; they 
had dictatorships. Once you centralise power you are inviting some ambitious person or group 
to take control and you lose all contact, and the only way to get rid of them is in a situation 
like the French Revolution where the dictatorial monarchy ended up by facing the guillotine. 
Then that led on to a worse despotism than they had before, finally ending up with Napoleon. 

EH Mr Medcalf, now going back to State Parliament, the Bills that were 
coming before the Parliament in the final session of 1973. I won't list them if you would care 
to go through them. 

MEDCALF Well, when we came back from the convention, one of the first bills I 
spoke on was the Property Law Act Amendment Bill. This was to bring in some amendments 
to the law of property and it was the result of recommendations made by the Law Society to 
the Attorney-General in the Tonkin Government. I suggested that I would be moving some 
amendments to this because I had had a lot to do with the law of property. I'd lectured on it 
at the university and had practised extensively in that area. So I did in fact indicate I was 
going to make some suggestions, which I made. Then we had an inquiry in relation to the 
Sale of Land Act. I asked Mr Dolan, who was Leader of the Government in the Council, 
what action would be taken on the question of undivided shares in land. This was a reference 
to the practice of certain people in selling, as if they were individual blocks, an undivided 
share in a large area of land. There were a number of situations in which land was held as 
tenants-in-common in various shares. Now that really meant that somebody owned, say, a 
one-tenth interest in a large piece of land, but it didn't mean that the owner had a separate 
block. The owner's interest was in the whole of the land, but he shared that with the nine 
other people who had similar interests, and yet some agents were selling those interests to 
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people who thought they were buying an actual physical block equal to one-tenth of the area 
of the land, and I wanted to know what was being done about it. 

EH Would this be the time when people were interested in buying country 
blocks and setting up communal farms and that sort of thing? 

M.EDCALF It could be that, but there were many cases of people who held the 
belief that they might be buying a nice beachside block. For instance, there might be a 
property of 500 acres which ran alongside a beach or a coast somewhere in some remote part 
of the State, and agents in the United States and elsewhere and locally were selling, say, 
1/500th and showing a brochure with a very nice picture of the beach and a couple of palm 
trees and some blue water, and the purchaser thought he was getting a one acre block. 

END OF TAPE TEN SIDE B 
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MEDCALF Anyway, the government said it was going to do something about it. I 
opened the discussion on this subject and wanted to know if something would be done. Mr 
Dolan said, yes, something would be done. In fact, nothing was done for the rest of that year, 
but later on further action was taken in the time of the new government. 

Then there was the Official Prosecutions Defendants' Costs Bill in which it was proposed that 
there should be a new departure in respect of the payment by the Crown of the legal costs of 
a successful defendant. Formerly when anyone was accused of an offence and acquitted, the 
person had to pay his own legal costs, and sometimes those costs would be quite considerable. 
I supported the introduction of this Bill. It was going to provide a means of paying the costs 
of someone who was acquitted in a number of situations and it had my support. 

There was the Industrial Arbitration Act Amendment Bill in November. I referred to one or 
two particular clauses in this Bill. I didn't normally speak on Industrial Arbitration Act 
matters, but only when they impinged on some issue that I believed needed to be looked at, 
some issue of legal significance. I drew attention to one or two matters in that Bill. At the end 
of my comments I said that today the unions were one of the most powerful sectors in the 
community, and that they should not be immune from civil action. That was the effect of parts 
of this legislation. I said, "It is a poor logical distinction to say that the immunity will not 
apply where a person suffers physical damage, but the immunity WILL apply where a 
person's livelihood is wiped out." I believed that the union should be prepared to face the 
consequences of taking action of such a drastic nature, so I believed that particular section 
should be deleted. 

The Museum Act Amendment Bill came in about the middle of November, and this was 
complementary to the Maritime Archaeology Bill, and this had my support. Once again I drew 
attention to one or two points and I referred to the Aboriginal fish traps which were situated 
in Oyster Harbour at Albany, and how they'd been discovered and so on. This was more or 
less for the information of members. I was generally supportive of the legislation. The 
minister did reply on this question of the fish traps. I had been concerned that there shouldn't 
be a sub-division right alongside them, but the minister assured me that it wouldn't add to the 
likelihood of vandalism and that they were taking some steps. I don't know whether this reply 
was altogether satisfactory but I had to be satisfied with it. 

I made some comments about tourist rackets. I outlined some of the rackets which were 
occurring in various parts of the world where tourists were being fleeced (or as they say today 
'ripped off'), people on organised tours who were allowed only to shop at one particular shop 
during a very short stay in a certain place. They were just taken to one place and the tourist 
operator or the bus operator, collected a commission from the shop on all purchases. Now this 
was pretty common and I said we didn't want this to occur here. Also things like 
overcharging on travellers' cheques and high taxi fares, and we needed to have some policing 
here. I made those comments during the debate on the Tourist Bill. 

Virtually my final contribution for the year was in relation to the Death Duty Assessment Bill. 
Death duty is sometimes referred to as probate duty, which is the duty which used to be 
payable on someone's death in Western Australia. It has since been abolished but it had been 
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in force for a long time and this particular Bill was to improve the government's opportunity 
to recover funds from deceased estates. There was constant pressure on the government to 
tidy up sections so as to get more revenue, and a lot of it used to come from this particular 
source, that is death duty. I gave illustrations of people having to pay duty on the same item 
not only in Western Australia, but in several other places as well. For instance, they had to 
pay State death duty and also federal duty, and if they owned shares they could be paying a 
whole heap more, depending upon where the shares were located. I mentioned that if a West 
Australian person had assets located in Victoria, in that he had some shares on a Victorian 
register of a company, where the company was incorporated in, say, New South Wales, then 
he'd be paying State duty in Western Australia on those shares because he died a resident of 
Western Australia. He'd be paying Commonwealth estate duty because he died in Australia. 
He'd be paying Victorian duty because the shares were on a Victorian register of the 
company. He'd be paying New South Wales duty because the company was incorporated in 
New South Wales. Now this was a preposterous state of affairs, and I drew attention to it. It 
had been going on for a long time and I drew attention to a number of other things which I 
believed ought to be tidied up. 

I made a lengthy speech on the subject and nobody disputed anything I said. There were one 
or two questions in the course of the debate and people defending the government's policy, of 
course, which you'd expect from the government, but nobody seriously took me to task. In 
other words, what I said was accepted, and in fact it was correct. I knew what I was talking 
about. But there were all sorts of anomalies. Anomalies in respect of annuities; somebody 
who purchased an annuity. He might pay $50 000 to buy an annuity which he thought was 
going to provide him with $5000 a year for ten years. If he died immediately afterwards, not 
only would he have lost the $50 000 which he paid to the insurance company for the annuity, 
because he didn't live the ten years, but as well as that he was going to have to pay duty, 
federal and State duty, on the balance of the annuity. In other words the other $45 000 for the 
rest of the period. Now this was ridiculous. Nobody disputed what I said. It was correct, and 
these were just some of the anomalies that I drew attention to. 

Of course, public issues need to be raised in an authoritative way in an authoritative place, 
and that was really one of the tasks that I saw for myself in Parliament. I had that speech 
printed and circulated as widely as I could, and it was some small comfort to me in later 
years, in various places where I was involved in discussions and seminars, when members of 
the public, including the manager of one insurance company, made a reference to the fact that 
had I not spoken up about death duty in the way I did, it would not have brought about the 
favourable climate for the abolition of death duty which occurred a few years later. 

EH Was there a widespread reaction to that speech? 

MEDCALF Well, there was widespread publicity. The newspaper reported pretty 
fully what I said, nothing like the length of my speech, but they reported several of the 
significant facts: for instance, the West Australian on 14th December 1973 said that a person 
could be charged duty four or five times in different States and the Commonwealth. Nobody 
disputed this, it was fact, and yet atrocious when you think of it now as you look back on it. I 
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also referred to superannuation schemes and they reported that, about people being assessed 
for duty on superannuation and pensions. 

Anyway the government did agree to a number of amendments that I put up. I proposed quite 
a few amendments. I couldn't correct everything, and the State government agreed to almost 
ALL of the amendments that I put forward. It did have a reasonably satisfactory outcome, and 
superannuation funds were exempted. 

There was a bit of a to do just at the end of the debate on this Bill which was on 15th 
December, when it was finalised in the Council, because we had advocated also that there 
should be some action taken about life-governor shares, but the members of the Country Party 
at the last minute, decided not to support this. 

EH Excuse me, but what are life-governor shares? 

MEDCALF Life-governor shares in companies, where one particular person who is 
probably the founder of the company, the original owner of the assets of the company, forms 
a company and retains the right to control the company but only has one share worth one 
dollar, and there were suggestions that some changes should be made to the law relating to 
this. I didn't make that proposal. It was proposed by Mr Wordsworth, but the Country Party 
at the end of it, split. There was a rift amongst themselves and they didn't support that 
particular amendment. That wasn't my amendment. I had in fact handled this Bill for the 
Liberal Party, for the Opposition in the House but, of course, I couldn't speak for the 
Country Party. Anyway it generally had a successful outcome. That was more or less the last 
major comment that I made in that session, at the end of 1973. 

EH Right. I'd just like to follow up with a couple of general questions 
before we finish, if that's all right. Lyla Elliot was the only woman member of the Legislative 
Council. Did it make any difference having a woman there, or what contribution did you feel 
that she was able to make or were there problems for her being the only woman in the 
Council at that time? 

MIEDCALF Well, I don't know whether she had a problem at all. She wasn't treated 
any differently from anyone else. She didn't need to be. She wouldn't have looked for 
different treatment. We all got on very well with her. She was a good normal member of the 
House, and she subscribed to the House rules and procedures and that sort of thing. She was, 
of course, a loyal member of her party and she was wrapped up in certain issues, particularly 
issues in relation to Aborigines. That was one of her favourite subjects, and she became quite 
emotional once or twice dealing with Aboriginal issues. I remember on one occasion when she 
was talking about the Aborigines who were sleeping under one of the bridges over the Swan 
River, and she was quite unable to speak for a few minutes and, of course, we gave her 
proper consideration, as indeed we would for any member who was wrapped up in something 
and was obviously very moved. 

People were very considerate. Members were very considerate if anyone had an affliction of 
any kind or was ill or even absent from the House. There were certain unwritten rules which 
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you obeyed. You didn't try and take a rise out of people under any of those circumstances. 
So, you know, she was quite a successful and reasonable member, and I don't think she felt 
under any disadvantage at all. 

EH Now your assessment of the Tonkin Government? 

MEDCALF Well, Mr Tonkin was, or always appeared to be, much older to me than 
I think he actually was. You see he'd been there for such a long time; he'd started so long 
ago, probably about the most senior member of Parliament in terms of service in Parliament. 
He gave the impression to the younger members that he and his government were a bit old 
hat, to use that phrase. That was certainly my impression. In many respects we thought they 
were rather hidebound. A lot of the ideas that I was putting forward were far more radical 
than a lot of the ideas that the government was prepared to accept, and although I could never 
be described as a radical, I found that often I was quite out of kilter with the government, 
purely on philosophical grounds. 

They did their best but they were against formidable opposition in Sir Charles Court who was 
reaching his prime, or had been in his prime for some time and continued. He had been such 
a dynamic person in the Brand Government that I think the Tonkin Government were under a 
disadvantage right from the beginning. Then they had Mr Whitlam performing in the federal 
sphere and making it very, very difficult for Mr Tonkin. 

I recall the occasion of the opening of the Concert Hall, and we were all sitting in the front 
row at the Concert Hall. The members of the State Parliament were all in the first few rows, 
and Mr Tonkin was sitting just near, not far away from me, and Mr Whitlam was up on the 
stage. I'm not quite sure whether he opened the Hall or what, but he was up there as the 
Prime Minister at the time. He made some very cynical remarks about State Premiers rushing 
off to London to try and thwart his policies. Now one of the State premiers who had allegedly 
rushed off to London was John Tonkin. He and the Attorney-General, Tom Evans, had gone 
to London to tell the Commonwealth minister in London, that is the Minister for 
Commonwealth Affairs, not to accept Mr Whitlam's attempts to override the States.1  Mr 
Whitlam at the Concert Hall made these very cynical remarks which reflected directly on John 
Tonkin who was sitting right there in front of him. That was one of the difficulties that Mr 
Tonkin had to put up with, the burden he was carrying from Canberra, because that was one 
of the main reasons, I'm sure, for the attempt to block supply. 

But he was a person, I believe, of integrity. I always got on well with him personally, and I 
did read a number of his speeches because I had to comment on several of them, and some of 
them were very good. There were some good quality speeches that he made, and I remember 
on one occasion complimenting him on some remarks he'd made in one of his speeches. He 
was by no means a radical and many of his views were, of course, quite sound, and I think he 
received the general approval of the public because of that. 

1Mr Whitlam had made approaches to the UK (Labor) Government to abolish appeals from Australian courts to 
the Privy Council. The UK Government very properly declined to act (IM). 
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EH And your assessment of Jerry Dolan as the Leader of the House in the 
Legislative Council? 

MEDCALF Well, he'd been there a long time, and I think he was a man of great 
principle. He had had a lot of experience. He started off, of course, making his name as a 
footballer in Fremantle, where his name was a by-word for a long time. He had quite rigid 
views on certain subjects. He was a strict Catholic and he had problems with some of the 
legislation for religious reasons. He also had problems when he was Minister for Police in 
relation to attacks that were made on the police. He stood up for the police, and on one 
occasion when in opposition, we were taking the view in a particular debate, that you should 
be careful to ensure that when you investigated police actions you didn't go too far. Our 
general proposition was that the police shouldn't be investigated to the degree that they were 
unable to carry out their duties. 

Now we opposed the government on this point and Mr Dolan joined us, although he was 
Minister for Police. He crossed the floor and voted with the Opposition (that was us) against 
the rest in his party. Now he didn't need to do this as we would have won anyway as we had 
the numbers, but he did it on a matter of principle. He was a man of great principle. He 
believed in what he was doing and, as I say, sometimes perhaps he may have been a little too 
conservative and a little too rigid, but he was a person of principle, and he was disciplined by 
Mr Chamberlain who was the Secretary of the Labor Party at the time. Not long after that he 
was required to present himself to Mr Chamberlain and explain why he had crossed the floor 
and voted against the party, which was a cardinal sin in the Labor Party rules and procedures. 

Mr Dolan, summarising my views of him, was a good chap but he didn't always agree with 
me. I think he thought at times that I was a bit too radical. There was one occasion just after 
the conclusion of the second Termination of Pregnancy Bill from Dr Hislop when Mr Dolan 
accused me of having the running and handling of the Bill. He accused me of managing and 
handling the Bill, and this was because he had strong views, of course, against what the 
purport of the Bill was. I respected his views but they were based on his religious convictions 
which I also respected. But he made quite a false accusation against me. [laughs] So I sought 
the leave of the House to make a personal explanation and I explained that I did NOT have 
the handling of the Bill, that it was Dr Hislop's Bill, that he had conceived the idea of the 
Bill, and it was entirely his Bill, but I had simply come in from time to time and offered my 
assistance where some point seemed to need clarification. 

END OF TAPE ELEVEN SIDE A 

SIDE B NOT RECORDED 
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A further interview with Hon. Ian Medcalf held in his office on 21st July 1993. 

EH Mr Medcalf, today we are going to start in August 1974 continuing the 

discussion on Commonwealth/State relations. 

MEDCALF Well, on 13th August 1974 I spoke on the address-in-reply. I had made 

a very careful study of Commonwealth/State relations, and I based my comments on my 

experiences as a member of the delegation that went to the Constitutional Convention the 

previous year. I analysed first of all the situation as between the Commonwealth and the 

States, and the basic problem underlying the relationship, the question of centralism and what 

is usually called 'State rights'. I've never liked the term, State rights, because it rather implies 

that the State is there to dominate the citizens, and it's a matter of two governments arguing - 

the State and the Commonwealth. Centralism is much deeper than that. Centralism really is 

the opposite of pluralism which is having a spread of power throughout the community. 

Pluralism, in my view, has always been the essence of democracy. But there was a basic 

philosophical clash which became clear at the Constitutional Convention, and it seemed to 

underlie all the various topics and questions which came up for discussion. 

The people on each side were often very intemperate in their remarks, and it seemed to me 

that where you have a diversity of governments and a sharing of power between various 

governments in the Federation, you have to be prepared to make a genuine effort to see the 

point of view of the other government, because governments must realise that they're really 

only there for the convenience of the citizens, and the citizens of the State are also the citizens 

of the Commonwealth. Where they've got two lots of government, it's a pretty dreadful thing 

when you've simply got governments arguing with one another over, you might say, the 

bodies of their various members. 

Anyway I illustrated in my talk that the Commonwealth had become the dominant financial 

partner because it produced most of the revenue from the income tax that it collected, and it 

was therefore able to call the tune as far as the States were concerned; and the 

Commonwealth HAD been calling the tune quite relentlessly. This had occurred as a result 

largely of the war when the Commonwealth took over the whole of the income tax field. Prior 

to the war the States had also been involved in income tax. I was able to quote a number of 

Labor leaders in the past who had had strong views on the same subject, and who had 

resented the Commonwealth intrusion into the income tax field. 

One of these was the Honourable Frank Wise, who'd been a former State Labor Premier. He 

objected many times to the Commonwealth continuing to dominate the income tax field after 

the war, but he never got a satisfactory reply to the correspondence that he sent to the 

Commonwealth government. My predecessor, Sir Keith Watson, had also very strong views 

on this subject, as I illustrated. Mr Whitlam, who was then Prime Minister, had made a 

statement in which he made it quite clear that he was a confirmed centralist or unificationist. 

In other words he believed in one government for the whole of the country, which was 

entirely unsatisfactory. He had also stated that he'd go along with a series of regional 

governments, but they were not State governments, they were to be regional local authorities 

gathered together in about 50 or 60 regions throughout Australia, all of whom, of course, 
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would be answerable directly to, and under the authority of, the central government in 
Canberra. This was totally unsatisfactory, and in my view would never work in Australia. 

There had been a number of clashes with the Whitlam Government, clashes both with the 
State Labor Government, and clashes with the Court Government which had come into power 
early in 1974. We were hopeful that with the Constitutional Convention, we could get a better 
deal for the States. At the same time the Commonwealth had put forward a whole heap of 
motions which would simply have had the opposite effect of what we were aiming at, and 
would have continued to strengthen the power of the central government. 

There were quite a number of illustrations which I gave in my address, of the government 
controlling the situation, that is the Commonwealth, the central government. For instance, 
they had decided that many of their departments would not supply information to State 
departments. I'd had an actual illustration, which I referred to, of one of the State departments 
to whom I'd applied for information on behalf of a constituent, telling me that they couldn't 
get it because the State's opposite number in the Commonwealth department had, under 
instructions, refused to supply information to the State department. This, of course, is an 
intolerable situation, and this was happening everywhere. 

The Commonwealth government withdrew the diplomatic passports which State Ministers had 
formerly used when they went overseas on government business. They changed the telephone 
directory so as to emphasise the position of the Commonwealth in that directory. They took 
out the word 'Commonwealth' and put in the word 'Australian', to imply that there was only 
one government in Australia, that is the Australian Government. Whilst that is quite all right 
overseas dealing with people in other countries, it's a different story when you are dealing 
with people domestically. I mentioned these matters and a number of other matters, and 
complained that it was the people in between the two governments that were likely to suffer. 

I expressed the hope that some good would come out of the Constitutional Convention, 
although I had some doubts as to whether we would ever be able to convince some people, 
particularly in the Eastern States, that Australia really was a federation and was a huge 
country which of necessity needed local or State governments to be closer to them than the 
far-off distant government in Canberra. 

EH Mr Medcalf, can I just ask you about some of the personalities involved; 
first Mr Whitlam - your assessment of Mr Whitlam in this situation? 

MEDCALF Well, Mr Whitlam was a man of very strong views. He, of course, was 
a huge man and a dominating character, not only physically but also mentally. He certainly 
dominated the House of Representatives in Canberra. When he was in opposition he was 
dominating the House. There was nobody on the coalition side who could match him. He was 
a man of considerable ability, but he got carried away with wanting to do things as quickly as 
possible to change the face of Australia. He was even described by some of his admirers, 
including Professor Manning Clark, as a 'messiah' which I thought was rather a foolish thing 
for anyone to say about any human being. But he was a man of considerable ability. He had 
great personal charm and a strong and very pleasant personality. I got on extremely well with 



TAPE TWELVE SIDE A MEDCALF 137 

him and have continued to get on well with him. He also was an admirer of Sir Charles 

Court, which is not generally known. He has told me several times how Sir Charles was 

always prepared to speak the truth, and when somebody else was saying something that was 

wrong, Sir Charles would stand up and say what was right, and he greatly admired this in Sir 

Charles. He's told me this on two or three occasions. But he was, as I say, a strong 

character, but a bit too strong in that he was trying to do things much too quickly, and that 

was his undoing. 

EH And were there other dominating players in this early convention? 

MEDCALF Well, he didn't play much part in the convention. I'm not sure whether I 

mentioned before that at the time of this convention in 1973 in Sydney, the Bulletin produced 

its normal weekly issue with a photo of the people sitting in the Legislative Council Chamber 

in New South Wales, but in the foreground of the photo was Mr Whitlam, looking half 

asleep, and they had a caption, "It was a dreadful bore, wasn't it, Gough?" He spoke there. 

He didn't say anything much of note as far as I'm aware, but he found that at the convention 

he just wasn't going to produce the sort of thing that he hoped he could get done quickly, and 

so I don't think he took much interest in it. 

As far as other people were concerned, as the convention developed there were a few people 

who played a significant role in it, but when I say as IT developed, we had about another four 

conventions' after this over the years, so that there was a big change in personnel. Whitlam 

himself didn't take much more part in it. Perhaps we could deal with the other conventions 

when we come to them. 

EH Yes, as we come to them. Good. Now we're going to go on and talk 

about the Ermolenko affair which in terms of time follows on almost immediately. 

M1EDCALF Well, this occurred in August. I remember very well one Sunday 

afternoon just before I was about to have my evening meal, late in the afternoon, I had a 

telephone call from the Rev. Lance Johnston, who was the sub-warden of St George's 

College. Now I'd been connected with St George's College for a long time (I was a member 

of the council) and he knew me and rang me up to tell me that there was a young Russian 

music student who had come out for the ISME2  Conference, that is the music conference. 

They had a lot of international people there and quite a few Russians, and this young man had 

all the week been indicating that he didn't want to go back to Russia, that he wanted to stay in 

Australia. I also spoke to Mr Badger who was the Director of the Melbourne Conservatorium 

of Music. He was attending this conference and he'd been staying in St George's College 

opposite young Georgi Ermolenko, so he was well aware that Ermolenko had been making 

these statements that he wanted to remain in Australia, and they were quite convinced that this 

'i have excluded the Melbourne Convention of 1975 which the coalition parties throughout Australia refused to 

attend on the ground that it was 'window dressing" (IM). 

2lnternational Society for Musical Education. 
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was his view, and that something should be done to assist him to avoid going back to Russia 
if he wanted to stay here. 

I got in touch with a member of the Federal Parliament who was well-known to me, who was 
then actually a member of the Opposition, because the Liberals were in opposition, and I told 
him about this and there were various telephone conversations. When Ermolenko went out to 
the airport, which wasn't very long afterwards, he requested police protection. He said that he 
wished to stay in Australia and he sought the protection of the airport police. They must have 
been advised, I think, that something was going to happen. Anyhow they whisked him off into 
safe custody, and he was placed in what's generally known as a 'safe house'. 

Well, this caused a great storm because the Russian authorities were demanding that he should 
be returned to them, and they were making representations to the federal government which 
were well received by the federal government. It was then alleged that Ermolenko really 
didn't want to stay in Australia, and requests were made that he should be independently 
examined by the Russians. He finally consented to this, I think under some persuasion from 
some of his friends, that perhaps he should talk to one or two of them, but he absolutely 
refused to talk to one of the Russians called Kabalevsky who he didn't trust. I don't know 
what Kabalevsky's position was but Ermolenko wouldn't see him.' Anyhow he did see some 
of the Russians, and he saw some members of the Australian Foreign Affairs Department who 
came over from Canberra, and it was alleged that he had changed his mind and he wanted to 
return to Russia. 

There was a great clamour from the media about this, and there was a great clamour, also, 
amongst the unions. Some of the airport unions went on strike. The university students were 
up in arms over it because they knew what the story was; they'd had it at first hand from 
other students who'd attended the conference. The whole airport was in chaos out at 
Guildford. I went out there a couple of times to the airport and planes couldn't take off. One 
union would go on strike, the clerks' union, and then the luggage handlers and so on, because 
they were ALL in Ermolenko's corner. They reckoned that this young fellow was being 
victimised, and I believed that they were right. I was quite amazed at the people that I met out 
at the airport, all sorts of people who were from all walks of life, including the President of 
the Guild of Undergraduates, and one or two people that I knew in other walks of life who 
were talking on radio-telephones to unknown people all over the place. It was most intriguing 
[laughs, like an international spy scandal. 

Well there was a Russian ship at Fremantle, and there was fear that he was going to be 
spirited off from somewhere and put on this Russian ship. This didn't happen, but there were 
one or two press conferences called, which were addressed by the representative of the 
Foreign Affairs Department from Canberra. He was almost booed out of the place by the 
people present. Nobody believed a word he was saying about Ermolenko having changed his 

'My verbal recollection of this part of the story is not quite correct. Ermolenko was persuaded to speak to 

Professor Kabalevsky, a Russian composer, but absolutely refused to speak to Alexandrov, a Russian cultural attache 
to the ISME Conference (IM). 
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mind, because nobody was able to talk separately and independently to Ermolenko. He was 
kept under Russian control, but they couldn't get him out of the country. 

Then there was a writ of Habeas Corpus issued in the Supreme Court. Temby was the one 
handling it - Ian Temby; and I can remember him phoning me one lunch hour. I was sitting in 
my office in town, and he phoned me up and wanted to know if I knew what was happening, 
that he'd heard a rumour that Ermolenko was being taken to Jandakot. He said he was off to 
Jandakot. Anyhow he went down to Jandakot, but then a message came through from 
Waldeck's [nursery] to say that a convoy of Commonwealth cars had just sped past Waldeck's 
heading for Pearce, and it was pretty obvious that he was then being taken to Pearce. The 
Commonwealth took him out to Singapore in an Air Force plane. 

The Commonwealth government had behaved pretty badly over the whole thing, and they'd 
let a lot of their own people down. The Commonwealth minister was Willesee. He was the 
Immigration Minister, and they were obviously playing the Russian line. It was a very, very 
bad example of a government which was allegedly wedded to human relations, but failing to 
carry them out in practice when they had the opportunity. 

Ermolenko had been taken away from the Parmelia Hotel where he'd been confined by the 
Russians in their suite. I think they had a whole floor in the Parmelia Hotel. There were quite 
a lot of them there, and it was said that there were members of the KGB there in the 
Parmelia. The final part of it, as far as I was concerned, was that night when I was walking 
down one of the corridors of Parliament House, and there was a group of people sitting there, 
talking to Ray O'Connor who was then Minister for Police in the Court Government in WA. 
As I came past he signalled to me and said, "Come over and meet these people." I didn't 
know who he was sitting with but I went across, and he introduced me. They were all senior 
members of the police force in WA. They were all sitting there in the corridor with Ray 
O'Connor, having a cup of tea or a drink and Ray O'Connor knew that I had been playing a 
part in this Ermolenko affair because I'd rung him once or twice over it without getting much 
in the way of results. He wanted me to meet the various State Police who had also been 
involved. But what concerned me was that instead of anyone bewailing the fact that this young 
fellow had been spirited off by the Russians, they were all talking in admiring terms of the 
way the KGB operated and how skilful they were, which was a conversation I didn't have 
much heart in joining in. 

I should add that I doubt that the State Police had been in a position really to do much about 
what was going on, because it was really a federal matter, and it was only the federal 
authorities really who could deal with the Russians, who were claiming diplomatic immunity. 

EH Mr Medcalf, did you have anything more to do with the Ermolenkos? 

MEDCALF No, I never had anything more to do with them but the curious thing 
was, of course, that the father came out here and played in the State Orchestra and the boy 
did come out later on. About two or three years later the Russians let him come, which was a 
very sensible thing to do. I don't know why they made such a fuss in the first place. I think in 



TAPE TWELVE SIDE A MEDCALF 140 

those days, they were afraid that if they let one person claim refuge, they might lose a whole 
heap of their citizens.' 

EH Yes, yes. 

MEDCALF I spoke on a number of Bills in the next month or so, in September, in 
the Legislative Council. There was the Stamp Act Amendment Bill, and the Sale of Land Act 
Amendment Bill. I made the same kind of comments on these Bills that I'd been making in 
the years of the Tonkin Government. It isn't correct to say, as some people have said, that 
when your party is in government you adopt an entirely different attitude in the Legislative 
Council. This wasn't my view. I made quite a lot of suggestions for amendments, and I did in 
fact move some amendments. In regard to the Sale of Land Bill I was very concerned because 
it didn't seem to me to go far enough, and I did make some firm suggestions for amendments, 
and indicated that I would be making amendments if the government didn't. Well, they did 
make some amendments. They agreed eventually to the proposals that I had put forward. 

You see the problem in this legislation was that it was endeavouring to cater for people who 
mistakenly believed that they might be buying a nice seaside block when in fact they were 
buying one share only in a total large area of land. I instanced one particular case where there 
was an area of 757 acres, and many people who were buying blocks which they thought had a 
lovely position fronting the Indian Ocean, found that they had bought a 1/757th share in 757 
acres, so that they had 756 partners all owning this entire area. So they couldn't go up and 
build their house or their beach cottage on this nice little block which fronted the Indian 
Ocean. Admittedly the total area fronted the Indian Ocean, but they didn't own any separate 
part of it, and it was to overcome this that this Act was passed. But I believed there were still 
a number of loopholes. I told the government about it and first they demurred and said that 
they thought it was quite in order, but eventually when I suggested that I was going to make 
some amendments they agreed to them, and the minister in charge of the Bill, made the 
amendments that I requested - most of them. 

EH Could I just ask one question - it's a popular view of the Legislative 
Council that it is a rubber stamp for the government. 

MEDCALF Well yes, this view has been put many times by the Labor Party because 
they have never actually had a majority in the Legislative Council, so they have taken the 
view that the Legislative Council is simply a rubber stamp when the coalition has a majority 
in the Lower House and is in government. This is not necessarily so. It certainly wasn't so as 
far as I was concerned, but this is commonly said. Of course, if the Labor Party HAD 
managed to get a majority (and they have come extremely close to it on several occasions) we 
wouldn't have heard any argument at all. One has to accept that people have a certain amount 
of bias in these political arguments, but generally speaking the Legislative Council, or many 

1Mr Medcalf spoke on "The Ermolenko Affair" during the adjournment debate in the Legislative Council on 20th 
Aug 1974, copy attached pp.  514-16. 
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of its members, regarded their obligations as transcending party interests from time to time, 
provided they duly notified the party of their attitude. 

EH I'd like to go on now and ask you to discuss the Fuel, Energy and 
Power Bill that came up in October of 1974. Now there was a lot of opposition attached to 
this Bill, both from the Law Society and the unions, and you took a role, a considerable role, 
in the Legislative Council. Could you describe that? 

MEDCALF Yes. Well, the Fuel, Energy and Power Resources Act Amendment Bill 
had been brought in by the coalition government quite early in its term (in September or 
October 1974) with a view to endeavouring to provide that a crisis in relation to fuel and 
energy would be overcome, and that people involved in those industries would be required to 
continue to supply power to the community. This, of course, is the type of thing which any 
civilised society requires, otherwise they can be held to ransom at any tick of the clock. 

Anyway this legislation was brought in, but like other legislation which affects unions, it's 
very easily misconstrued. It might have been a bit roughly prepared when it came in in the 
Legislative Assembly. I didn't become aware of it in the early stages because I wasn't in the 
Cabinet, but it was brought in and when I did read it, there were aspects of it that I didn't 
agree with and I believed that it should be amended. I made my representations to Mr 
Mensaros who was the Minister for Fuel and Energy at the time, and I told him that I was 
surprised that it had been prepared in what I thought was a fairy rough manner. A lot of the 
t's hadn't been crossed and the i's dotted and so on. 

END OF TAPE TWELVE SIDE A 
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1'IEDCALF I said to him, "It's quite unsatisfactory," and indeed I asked him 
whether he had read the Bill. He assured me that he had. I said, "Well, you know if you had 
really studied this legislation, you shouldn't have brought it in in that form. It needs quite a 
few amendments." He said, "Well, are you prepared to amend it?" As I say, I was a 
backbencher, and another minister had the handling of it in the Legislative Council, the 
minister representing him. I said, "Certainly I am," because it was my habit to amend 
legislation. I'd got into this habit having been in Parliament for six years. So he said, "Well, 
what do you consider requires amendment?" So I told him a number of things, and he said, 
"Well look, it's very urgent because the government is getting in a lot of trouble over this," 
and indeed we had the unions marching on Parliament, and we had editorials thundering away 
against the government. In addition, the Law Society had made a report, a tentative report, 
but nevertheless they'd made this report in which they'd condemned the legislation roundly 
for various reasons. I could see that there were quite a few valid points in the Law Society 
criticism. So I said, "Well, I will certainly do it." I said to him, "I need some assistance if 
I'm going to do all this quickly. There's so much of it that needs to be taken into account." 
So he said, "I'll make the Parliamentary Counsel available to you." So for the first time in my 
life I had the services of the Crown Law Department Parliamentary Counsel, who came up 
and I discussed all these matters with him, and he then prepared the amendments which I 
believed were necessary. He was also, of course, in touch with the minister, so the minister 
knew what I was doing. 

So I then spoke on 2nd October in the House' and I went to some lengths to deal with the 
Law Society report, because that was the first hurdle to get over. When you get a technical 
report from professional people and you don't take notice of it, or you don't effectively 
answer it or deal with it, you are liable to continuing criticism in government, and no 
government should ever forget that. So I dealt with this in some detail and it was quite 
apparent that when the Law Society made their report they were dealing with the original Bill, 
which I myself had had a number of objections to, and not with the amendments which were 
now on the notice paper which they hadn't considered. So I was therefore able, quite 
effectively, to deal with a lot of the objections which the Law Society had raised. 

Now I started speaking on this Bill just after five o'clock on that afternoon. I had anticipated 
that I would have finished and indicated the kind of amendments that I proposed and why I 
proposed to move them as they were already on the notice paper, by dinner time which was 
six o'clock. But when dinner time came I was being asked innumerable questions by other 
members of the House, chiefly members of the Labor Party, particularly by Mr Don Cooley, 
who was a prominent former unionist and who ALWAYS took a strong view on behalf of the 
unions. I may say Mr Cooley was a very decent chap and I got on well with him, but he was 
extremely one-eyed when it came to anything to do with the unions. So he was asking me 
many questions about this, and when six o'clock came I was only part of the way through my 
comments, so there was an adjournment until after dinner. 

'Copy attached, pp.  517-38. 
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I went on after dinner and the ABC that night apparently carried a very full report of what I'd 
said before dinner, because just before we went back at half-past-seven, Sir Charles Court 
came up and buttonholed me in the passage. He was highly delighted, and said he'd been 
listening to the ABC on his car radio, and they'd repeated verbatim most of the main points 
I'd made. Well I had been doing this according to my own belief; I hadn't spoken to Sir 
Charles about it previously. 

Anyway when we resumed I continued, and there were many more questions asked by a large 
number of people in the House, and I believed - of course it was only my belief, there was no 
way of telling - but I believed that I had as reasonably satisfactorily as possibly answered the 
queries, the honest queries which a lot of the members had, and also I'd overcome many of 
the complaints which had been raised by the Law Society, which had been altered as a result 
of these amendments, but which they didn't know about when they made their report. 

That was actually the longest speech that I ever made in the House. I'd never been in favour 
of making long speeches, chiefly because members lose interest. Some of them fail asleep, 
[laughter] some of them leave the House, and obviously most people lose interest after a 
while. I've always believed in short succinct speeches which say something fairly simply that 
can be understood, but on this occasion I was simply compelled to continue. I suppose in all I 
must have spoken for about three hours which was very, very much contrary to my normal 
practice; indeed, about two hours in excess of the other long speeches I'd made. 

EH Did you have any indication of the Labor Party's attitude at the 
conclusion to this - the unofficial attitude perhaps? 

MEDCALF Oh well, there wasn't really much more comment from other members 
of the House on it. It became an argument between the government and the unions outside the 
House. They never ceased their opposition, and indeed there were problems associated with 
enforcing this legislation, but as far as the House was concerned, the legislation went through 
and I can't remember that there was a great deal more fuss made about it. 

Later on during this year I dealt with a number of other subjects, amendments to the Builders' 
Registration Act, tightening up that Act, which I was in favour of. I did make additional 
suggestions there, but generally I supported that particular legislation. 

I made some quite strong comments in relation to the Indecent Publications Act Amendment 
Bill. This was a Bill which was to give the police the right to seize obscene publications. Now 
I was in favour of this, but I didn't believe it went far enough, and I said that there were a lot 
of other things besides printed matter that needed to be seized, such as obscene tapes and 
records and blue films. I had always had strong views about the effect which the depiction of 
pornography in any form has on under-age children, and also on the weak-minded members of 
society, including people who sometimes end up in the criminal courts, and I just indicated 
that I didn't believe it went far enough. I didn't take any action to try and amend it, it would 
have been too difficult, but I commended the government for what they were doing and said 
they ought to be doing more. 
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There was a Bill in November to set up a Small Claims Tribunal which was to assist 
consumers who had a small claim against, say, a manufacturer; people who claimed that their 
refrigerator was faulty, or something of this kind, without having to go through an expensive 
court proceeding. Of course I was in favour of this, but I did complain that here again, whilst 
they were looking after the interests of consumers, in the opposite situation people with a 
small claim against the consumer didn't have any redress. Frequently where one party 
complained, the other often had a counterclaim, but the counterclaim in these cases had to be 
brought in the local court. I made a number of comments about this, again saying that it 
didn't go far enough, and that both the consumer's claim and the debt which the consumer 
might owe, ought to be heard in the same tribunal, with the least expense possible. 

That more or less rounded up my activities as far as I can recollect them in that year, 1974. 

EH Now, the next period that we need to go on and talk about is the lead up 
to you accepting a ministry in the Court Government. Now the situation with the National 
Country Party' had something to do with this. Could we discuss this first? The divisions in 
the National Country Party led to a re-shuffle of the ministry. Is that correct? 

MEDCALF Well, that did happen, but it didn't happen for a little while. In March 
of 1975 there were moves to enlarge the State Cabinet. There was a report which indicated 
that the government was thinking of legislating to provide for more ministers because the 
workload was too heavy in the case of some ministries, and the Premier apparently wanted to 
re-group the portfolios. The newspaper in March carried a report to this effect, and tipped 
who might be joining the Cabinet. They did mention that I might be a possible choice if there 
was a fourth Cabinet position [in the Legislative Council]. They were suggesting that Ray 
Young and Ian Thompson would be likely candidates for a position in the Cabinet, and they 
had also referred to me, but I didn't know anything about it. I just read this in the paper, but 
no representations of any kind were made, and at this stage there wasn't any trouble with the 
National Country Party that I was aware of. That didn't develop till a later stage. 

It was in May when I was actually in Melbourne, on business that I received a telephone call 
from Sir Charles Court who said that he was having trouble with the Country Party 
ministers. There were three Country Party ministers in the Cabinet. They were Ray 
McPharlin, [Matt] Stephens and Norman Baxter. Now there had been a dispute within the 
Cabinet over legislation in relation to the dairy industry. The Country Party believed that 
quotas for milk producers should not be the property of the milk producers themselves; they 
shouldn't have any say in who was to receive a transfer of the quota if they wanted to sell, it 
should all be handled by the dairy industry authority. The Liberals apparently had the opposite 
belief that there should be more freedom for the producer to arrange for the disposal of his or 
her quota. I think that was the basic underlying problem; it was a conflict of policy. But 
instead of them being able to rationalise their views, one or two of the Country Party 
ministers took a very, very strong stand and refused to budge. I don't know the ins and outs 

'Country Party not National Country Party at that time. 
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of what happened except what I read in the newspaper, but the first indication I really had of 
this was when I got this telephone call in Melbourne when the Premier said to me that he 
would like me to join the Cabinet because there was a rift with the Country Party, that two 
ministers were leaving, two or three - at that stage they weren't too sure whether Mr Baxter 
was - but he wanted me to join the Cabinet. 

I had declined previously for various reasons, mainly personal, or in relation to my own 
activities outside the Parliament, but I felt that it had gone far enough, that if I was to be 
honest to my constituents and to the public who had elected me, I must do the best I could, 
and I must forget about my own personal situation and be prepared to take my place if called 
upon, so I said, yes. It was on the spur of the moment, and the conversation only lasted a few 
minutes, but I agreed that I would. 

I hadn't taken a great deal of notice of the speculation in the press, but they had been 
speculating for some little time before this, not so much about the Country Party but about 
changes in the Cabinet, and suggesting that I may or may not be available. There were a lot 
of comments to the effect that it was doubtful whether I would join the Cabinet, and then I 
read in the paper that I would be joining the Cabinet, and this puzzled me because it wasn't 
an official statement, it was from one of the reporters. I didn't know how this had got into the 
press because the only conversation I'd had was with Sir Charles, but news travels fast and it 
was in fact true. I didn't say anything about it. 

Anyway when I came back from Melbourne, the matter had sorted itself out to a certain 
extent. Mr Baxter had decided to remain in the Cabinet and not go with the other two. 
McPharlin and Stephens had resigned and Dick Old and Peter Jones, who'd also been in the 
County Party, had accepted Cabinet positions. So they'd simply taken their places. Of course 
there was a great fuss within the Country Party over this, but the situation was resolved. 
There were no more vacancies, so although I'd said yes, that I would join when I returned, 
there wasn't a position. It didn't grieve me a great deal because I had offered my services 
when they were sought. 

However, Sir Charles then indicated that he still wanted me to join the Cabinet, but it would 
have to be as an Honorary Minister. He didn't have a full Cabinet position for me, and he 
said that I would be paid out of the Cabinet fund. Then when I discovered that the Cabinet 
fund meant that the other ministers had to contribute out of their own pay to pay me, I 
declined to receive remuneration, I accepted the position of Honorary Minister. In that 
situation your expenses are paid, that is you get an office and secretary, and you also receive 
travel expenses when you are travelling on government business. So that part was all right, 
but I didn't receive any remuneration. I attended Cabinet meetings. In the House I sat behind 
the other ministers because there was only room for three ministers on the front bench, so I 
sat behind as the fourth minister in the Legislative Council, the first time I'm aware of that 
they've ever had four ministers in the Legislative Council. 

Well, one night after a Cabinet meeting, Sir Charles asked me if I'd give him a lift home, and 
I said, "Certainly." He came down and got into my car and he said, "What are you doing in 
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this car?" This was my own private car, and I said, "Well, this is my car." He said, "You 
should have a government car." I said, "Oh is that so? I didn't know about that." [laughs] I 
said, "Well I like my own car," and he said, "Well, you can claim mileage for your own car 
if you wish." I can't remember how long I kept my car or when I took a government car. 

But during this time my main task was in relation to federal affairs, and that is, I think, one 
of the principal reasons why Sir Charles wanted me there, because he knew of my views on 
federal matters (I'd been at the Constitutional Convention and so on) and my main role was in 
attempting to organise opposition to some of the new policies which Whitlam and the federal 
Labor government wanted to wish on to the rest of Australia - policies of centralism. 

I didn't really have much to do as Attorney-General at that stage because Neil McNeill had 
been Minister for Justice and he continued to look after a number of matters which he had 
before. 

EH So as Honorary Minister you were both Attorney-General and 
responsible for Federal Affairs? 

MEDCALF Well, I gradually moved into the position of being Attorney-General, 
although I wasn't sworn in as Attorney-General at that stage; that was not for another six 
months. But because I was located in the vicinity of the Crown Law Department, and because 
I was a lawyer, obviously I took a keen interest in any legal matters, and the Crown Law 
people referred things to me. 

EH Mr Medcalf, now what were your commitments for this next period? 

MIEDCALF Well, I had to sort out the role that I had as Honorary Minister in 
relation to the Minister for Justice, Mr Neil McNeill. Mr McNeill was also a great personal 
friend of mine from way back, and we always had very friendly relations. But I had to make 
sure that I was dealing with the right things and that he was dealing with the right things, 
because he had up to this stage been doing all the things (with, of course, the very great 
assistance of the Crown Law Department) which an Attorney-General would normally do. 

The first thing which cropped up was the Companies Act. I had made it quite clear that I 
didn't want to have anything to do with the Licensing Act (that's the one that deals with 
liquor licences and so on) or with the Electoral Act. I wanted to concentrate on Federal 
Affairs and what I considered to be "legitimate" legal matters. 

The first matter of major importance where there might have been some conflict was the 
Companies Act. The governments of WA, Victoria, New South Wales and Queensland, those 
four governments which had either Liberal or Coalition or Country Party governments, had 
set up what was called the Interstate Corporate Affairs Commission, the ICAC, which was to 
enable companies registering in one of those States to automatically register or incorporate in 
one of the other three States. This was to save all the bother which hitherto had been 
associated with a company when it wanted to incorporate in WA having to go through the 
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same kind of procedure in each of the other States. But by combining in this ICAC, the four 
States were able to arrange that the registration or incorporation in one would automatically 
qualify them in all the others without a lot more formalities, and the fees would be 
proportionately reduced. This was a very good move and it was partly designed to counter the 
Commonwealth's professed intention to take over the whole of the field of company law. The 
Labor States, which were then Tasmania and South Australia, resisted this and they wouldn't 
participate in it. It was unfortunate. They were invited but they wouldn't because they had this 
philosophical belief that the Commonwealth government should take over the entire field. It's 
this centralist belief again that I've already referred to. Well, Mr McNeill had been officiating 
in this area but when I came in, by mutual arrangement, I took over this field and this 
responsibility because I had some knowledge and concern for what was being done in this 
area. 

As the months went by I moved a few Bills. I introduced one or two Bills in the House, 
including amendments to the Criminal Code and so on, even though I was only the Honorary 
Minister. It was just arranged really, mutually arranged by the Premier, to divide up the 
responsibilities which had hitherto been handled by the Minister for Justice alone. 

Well, later in the year, the proposal was put forward in legislative form to increase the 
ministry. Sir Charles had intended to increase the ministry by two, according to press reports, 
but when it came to the time of drawing up the legislation he decided to increase the ministry 
by one only, and that was the amendment which went through. This was because he was, I 
think, afraid that if he increased it by two without having any other definite person in mind, 
he might well find that he had a lot of people jockeying for the last position in the ministry, 
and this would be an embarrassment which he could do without. So the ministry was 
increased by one towards the end of the year, and at the time Mr [John] Tonkin, who was 
then Leader of the Opposition, expressed his hostility to this proposal. He thought it was 
totally unwarranted and a waste of money, and he was obviously, in my view, working on the 
assumption that the Crown Law Department could do everything that was necessary, you 
didn't need a minister. This is a very old-fashioned view. If you have somebody who is 
capable of doing this work then that person should play his or her rightful role as Attorney-
General; a Minister for Justice or an Attorney-General should not simply carry out 
Crown Law recommendations. 

END OF TAPE TWELVE SIDE B 
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MEDCALF But I think Mr Tonkin had got into the habit of thinking that that was 
normal. He made a number of public comments about this, that the government was wasting 
money. He was opposed to the increase in the size of the Cabinet, and he said that as Minister 
for Federal Affairs, I didn't have a great deal to do, and he would be interested to know what 
portfolios I would get in addition to that, in order to justify full Cabinet status. Anyway he 
made a number of comments, and I was interested to note that one of the people who objected 
to what he was saying was a member of his own party in the Legislative Assembly, Mr Tom 
Hartrey, the Labor Member for Boulder-Dundas, who said (and I'm quoting now from the 
Daily News of 5th November 1975) that if it was true the government was going to appoint 
Mr Medcalf, a qualified legal practitioner, to the Attorney-General post, then it was to be 
congratulated. He said it was preferable to have a man of integrity with professional 
qualifications, such as Mr Medcalf, in charge of the Crown Law Department, when the 
alternative was a lay Minister for Justice. 

Now I can't remember reading that at the time, but I did hear that Tom Hartrey had made 
some comments in Parliament which were completely contrary to what his leader was saying, 
and I thought well that's about what I would expect of Tom Hartrey. He was a very forthright 
person who said his piece under all circumstances, irrespective of whom he was opposing. He 
could have just as easily been opposing me about something as opposing Mr Tonkin. [laughs] 
He was a very honest man and I did appreciate that he had put the thing in the right 
perspective, as far as I was concerned at any rate. 

Another thing which we were setting up at the time, in an endeavour to counter this 
centralism, was an agreement which was being signed by the Premiers of the non-Labor 
States, that's the ones I've mentioned already. It was called the Interstate Co-operation 
Agreement, and it set up a Council of States. It was signed by Sir Charles Court as the 
Western Australian Premier, and by the Premiers of all the other States except, of course, 
South Australia and Tasmania who were, for their own political reasons, unable to join in this 
cooperation exercise. They, of course, regarded it as a political matter. It was in fact designed 
to endeavour to focus the opposition towards some of the policies of the Whitlam 
Government. 

These policies had been hurting us very considerably over here. We'd been unable to really 
develop the North West Shelf. We'd had R F X Connor, the Federal Minister for Energy, 
who had done everything in his power to dissuade companies from making arrangements with 
the Western Australian Government. It was our prerogative to arrange for exploration permits 
over the North West Shelf for oil and gas. But Connor and the federal government were 
strongly opposed to this. They wanted to take over the whole area themselves, make their own 
arrangements. There'd even been a young member of the Federal Labor Party in Canberra, 
called Paul Keating, who had made a statement in the press that the gas belonged to the whole 
of Australia, and should be distributed across Australia and not used for purposes of Western 
Australian industry. It should be taken in pipelines right through to Sydney and Melbourne. 
That was centralism as far as we saw it and we wouldn't have a bar of it. Indeed, Sir Charles 
Court had taken the line that we would continue to issue exploration permits, and he'd 
interviewed a number of the big companies concerned. I had been involved in this in various 
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conferences when we had discussions about what we could do and what the law permitted us 
to do in relation to issuing licences to explore and so on. 

Under this Interstate Co-operation Agreement we discussed matters of that kind. We had 
meetings. There was a meeting in Perth in December. I think it was probably one of the first 
of these meetings that took place, when the Attorneys-General or Ministers for Federal Affairs 
of other States came over here and we discussed a number of the matters of mutual interest 
where the States were being prejudiced by the activities of the Whitlam Government. 

EH Mr Medcalf, now your actual appointment, official appointment, as 
Attorney-General - when was that? 

MEDCALF Well, that was late in December.1  I was appointed after the passage of 
the legislation, when that legislation had been passed and had been assented to; that is to 
amend the constitution. I was sworn in by the Lieutenant Governor of the day, who was a 
former naval officer here, Commodore Ramsay. I was sworn in as Attorney-General and 
Minister for Federal Affairs; I had those two portfolios. But the division of duties between 
myself and the Minister for Justice, who continued as Minister for Justice (that was Neil 
McNeill) for a while, was the same as it was before. I still did not wish to take over the 
Licensing Act or the Electoral Act, and they remained with him, and there were one or two 
other things which sometimes an Attorney-General takes. But I didn't want to become bogged 
down in administrative matters because there were a lot of important executive things which 
had to be attended to. 

So from that time forth, which was late in December, I was then a full Cabinet minister. 
Probably at that stage, if I hadn't already done so, I accepted the government car [laughs] and 
I also had to dissociate myself completely from all my other private activities, such as 
company director and that sort of thing. I pulled out of all those things and retired from 
practice in my legal firm, and devoted myself exclusively to my public duties. 

EH Mr Medcalf, just before we go on, I'd like to just reflect back on this 
period, and ask you about - I suppose it's the possibility of conflict between your public duties 
in Parliament and your role as a legal practitioner. 

MIEDCALF Well, there is always the possibility of conflict between private interests 
and public duty. But when I went into Parliament in 1968, I made a conscious decision. To 
me, going into Parliament was an extremely important matter. I never regarded it in any 
cynical way, as perhaps the media frequently do. In many ways I suffered financially by going 
into Parliament. Some people wouldn't believe that, but one suffers in all sorts of ways, 

1Mr Medcalf was an Honorary Minister from 18th June 1975, and was appointed Attorney-General and Minister 
for Federal Affairs on 22nd Dec 1975. 
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financially and in terms of one's family commitments and in a number of different ways, even 
socially, because politicians generally don't enjoy what you might call a high social status, in 
my opinion, not in the view of many people, at any rate. Indeed, it's become lower since I 
went into Parliament in 1968, I've noticed. 

But I made a conscious decision that I was taking on a public role. I felt really very honoured 
by the fact that so many people had in fact allowed me to go into Parliament without even a 
contest. I felt I had something to offer, but that my public obligations must come before any 
private interests. But once having made that decision, although I continued in some of my 
directorships and I continued to practise the law when Parliament wasn't sitting, I was very 
rigorous in being present at all sessions of Parliament and attending to any duties which came 
my way as a member of Parliament, including social duties. At times these were quite 
onerous, such as spending a Sunday afternoon on some clearly social work, a matter that 
perhaps I might have otherwise had no interest in: visiting people, visiting hospitals and 
institutions for mentally disturbed, and all this type of thing which I'd never done before, but 
if I was asked to do it, I did it. 

Also I can't recall at any time whether there was a direct conflict between say, my legal and 
parliamentary work, but I had made this decision that public duties must come first, that I was 
on the public payroll, and I was a public servant in a sense, and I had to be quite rigorous in 
self-discipline in regard to that. So I never had any actual problem because I had made that 
decision. In terms of whether your clients would suffer by it, well no, they couldn't, because 
I had partners and there were other people who could do the work. There were other lawyers 
who could look after people although I didn't want to lose contact with my clients. 

Indeed, just after I became a Cabinet minister, on one occasion I was asked to go back into 
my old firm to sign some document or other in relation to something I'd been connected with 
previously. When I walked into the office, there was a lady who had been a client of mine, 
sitting there waiting to see one of the lawyers. When she saw me coming up the stairs she 
said, "Oh Mr Medcalf, please will you handle this matter for me? I want you to take this case 
for me." I had to say, "Look, I'm terribly sorry but I can't do it. I'm unable to do anything. I 
can't even talk to you about it," and it really rather grieved me to have to say that to her 
because she'd been a client that I knew very well, and her family, and I would have liked to 
have helped her but I couldn't - not as a lawyer. If there was anything I could have done as a 
member of Parliament, well certainly I would have, but she had a straight legal issue that she 
wanted someone to fight for her, and I couldn't help her. But that's the kind of situation that 
you have to accept, and clearly the time had arrived by December 1975, when my public 
obligations had become the most important obligations that I had. 

EH Actually while we're still in 1975, I should just ask you about the 
Whitlam Government and 11th November, and the effect that that had. 

MIEDCALF Well, I was sitting in my office, actually talking to one of the members 
of the staff of the Parliamentary Counsel when I received a telephone call from somebody in 
the Eastern States - I can't remember who it was - but he said, "The Whitlam Government 



TAPE THIRTEEN SIDE A MEDCALF 151 

has just been dismissed by the Governor-General," and I was quite astounded to hear this 
news. I mentioned it to the person opposite me and he didn't display any emotion being a 
good public servant, but it was a matter of some considerable moment to us. We, of course, 
had been well aware that we'd had all these problems with the Whitlam Government, and 
there was a great deal of opposition in Western Australia to the activities of the government. 
It hadn't been so long before, indeed it was at the last election, when Gough Whitlam was 
struck in the back by a can of beer that was thrown at him in Forrest Place by a crowd of 
very angry farmers who had come to town, and they'd blocked all the roads and they were 
clamouring in Forrest Place, and they gave Whitlam a pretty rough time. Indeed, it was really 
quite a disturbing situation, and very near to a riot in Forrest Place. 

The very next day (it was during a State election) I remember having to appear on the back of 
a truck in Forrest Place, in exactly the same place where Gough Whitlam had been. There 
were a number of speakers. I was one of them and, of course, the crowd was extremely 
hostile. All the pro-Whitlam people had turned out on this day, presumably to get even with 
what happened the previous day with the farmers, and it wasn't a very pleasant feeling to be 
standing on the back of a truck. We had these very hostile looking people all around us, not 
only in front of us (we were looking straight into the Post Office) but also right behind, and 
there was one particularly rough-looking character who was leaning on the back of the truck, 
right behind where I was standing. He was just wearing a football jersey and a pair of shorts 
and boots, and I thought this fellow (he was a pretty strong-looking chap) at any moment is 
going to give this truck a good lift and, you know, the microphone will go one way and we'll 
go the other. It only needs three or four of these people, they could just about turn the truck 
over. I just looked down at him, wondering what he was going to do, and to my relief he 
gave me a big wink, and I realised that it was somebody that I'd known some years before 
from one of the Army associations. He'd come there for our protection.' [laughter] 

EH Forrest Place was a great forum for many years. 

MEDCALF Yes. I don't know whether I ever really enjoyed speaking in Forrest 
Place, but I had to be there on a number of occasions. I used to go there many years before I 
ever went into Parliament when Sir Robert Menzies was over here. It was always such a 
delight to hear Menzies speaking. He was such a polished speaker, and he had this remarkable 
gift of repartee and knew exactly when to make his comments. A lot of people didn't approve 
of the comments he made because they were so crushing, but there were many stories told 
about things he said, and I used to listen with great wonderment and marvel at his oratorical 
ability. 

On one occasion when Menzies was speaking, there was a chap standing a couple of yards 
away from him in the front row of the onlookers. There was quite a big crowd there and this 

11'm quite certain he had come of his own volition. He had served in the Middle East in World War H and had 
strong political views. I had also helped him with advice over the interpretation of a Hansard speech on a matter that 
affected him (Dv1). 
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chap was trying to divert Menzies, while Menzies was talking. Of course Menzies had the 
microphone so he had control of the proceedings; the one with the microphone always has. 
But this fellow was calling out in a very loud voice, "What about gas?" Anyhow Menzies took 
no notice of him, and then about a minute or so later he'd call out, "What about gas?" 
Menzies would go on with his speech, and after the fellow had called out about four or five 
times, "What about gas?" and everyone had heard this fellow saying, "What about gas?" 
Menzies suddenly turned to him, and said, "Ladies and gentlemen, down here in front of me 
is a man who keeps saying to me, 'What about gas?' Why ask me about gas? He must be one 
of the world's authorities on gas!" [laughter] 

EH Now, one of the first things in 1976 was the establishment of the Family 
Court. 

MIEDCALF Well, this was a very important matter. It had its origins before I came 
into the ministry, and I've always believed in giving due credit to the people who were 
responsible for our State Family Court, and these included the previous Minister, Mr McNeill 
who was the Minister for Justice, and in my view, although I'm not absolutely certain of this, 
the Solicitor-General, who was then Ron Wilson later Sir Ronald Wilson, was also one of the 
prime movers in our having the State Family Court. The Commonwealth had put forward a 
Family Law Act (this is the Commonwealth Labor Government) and it had provided that the 
Commonwealth would set up Family Law Courts. Now in the course of its passage through 
the Senate of the Commonwealth Parliament, some of the Senators, including Senator Fred 
Chaney from this State, had been successful in getting an amendment to enable the States to 
set up State Family Courts by arrangement with the Commonwealth. I'm not sure that the 
Commonwealth government at the time was very keen on this amendment, but it was allowed 
because they got their Family Law Act through. 

So in this State it had been decided before I joined the ministry that we would set up a State 
Family Court. Now it fell to my task after I became Attorney-General to make the 
arrangements for the setting up of the State Family Court here. It was very important because 
there is a division of jurisdiction between the Commonwealth and the States. This is another 
of those matters where it's very wrong for one government to assume that it has the full 
power if it hasn't, because it only means the citizens are going to suffer. In the case of family 
law the States have certain jurisdiction in relation to adoption and what are called affiliation 
and maintenance proceedings, and one or two other matters. Those matters should be decided 
in the same court as the court which decides whether people should be divorced or have some 
other relief. It always seemed to me to be very important that one court only should do all 
this. 

So in this State therefore, we set up a State Family Court which was invested with federal 
jurisdiction, the Commonwealth Parliament having the jurisdiction in relation to marriage and 
divorce, and we provided the State Family Court with State jurisdiction in all matters in 
relation to those affiliated or associated proceedings which were involved in the break-up of a 
marriage, and in relation to the adoption of children. So therefore, the public could go to this 
one court instead of, as in the Eastern States, having to go through quite separate jurisdictions 



TAPE THIRTEEN SIDE A MEDCALF 153 

and engage in expensive proceedings in two set of courts, federal and State, because the 
Commonwealth courts couldn't deal with State matters. 

So it was a very important matter and one that I often commended to my federal colleagues 
and to my State colleagues in other States. I tried to persuade them, the Attorneys-General of 
New South Wales and Victoria and Queensland, that they should do the same as we had done, 
but for various reasons they declined. I really don't understand why they declined. I believe it 
was basically through ignorance. A determined State Attorney-General would have done 
exactly what we did, but there were all sorts of domestic reasons, jealousy amongst the 
bureaucrats and court officials, and Treasury problems and so on, which wouldn't enable 
them to take the step that we had taken. The Commonwealth Attorney-General at the time was 
Bob Ellicott QC, and he supported us entirely. He believed that they should do just what we 
had done and he commended our system to them, but they wouldn't have a bar of it, and 
there was nothing much that he could do about it. 

So we went ahead with the setting up of our Family Court and we arranged for the premises 
of the Reserve Bank to be reconstructed and made available for holding the courts. We 
appointed judges of the Family Court. The Chief judge was Alan Barblett and we were quite 
determined that come what may, the Family Court would be opened on 1st June. That was the 
date we fixed. We had all sorts of people saying, "You can't do it. You'll never get through 
on time." I made a statement saying that whatever happened the court would be operating on 
that date, and I think it was the only way to deal with it because everybody then had to put 
their shoulder to the wheel and make sure that it did, so that on 1st June the Family Court 
was opened. 

We had an opening ceremony. The Chief Judge of the Family Court, the Hon. Elizabeth 
Evatt, came over for the opening ceremony, and we had Mr Justice Barblett who was the 
Chairman of Judges in the Family Court in WA, Senator Durack represented Bob Ellicott who 
couldn't get here unfortunately, and we arranged for our Chief Justice, Sir Lawrence Jackson, 
to preside at the opening ceremony. It was quite a signal occasion. I made some comments 
that it was a cause of regret to me that other States hadn't adopted the same view as we had. I 
believed that one day they might wake up to the fact that the citizens should come first rather 
than rivalries between courts and bureaucrats. I also indicated that I believed, and I've always 
believed, that the Family Court should be open to reporting; it should be not a closed court. 
The Commonwealth Family Courts in other States, which had been set up by the 
Commonwealth, were closed courts, so that their proceedings couldn't be reported anywhere 
except the official record of that court. But this record was not available to the media. I 
believed that we shouldn't have a closed court because once you go behind closed doors, 
particularly in matters that cause a lot of heartache and emotions, people begin to believe that 
all sorts of secret deals are being arranged, and there is no area which people are so jealous 
about than the area involving family matters. So I made a plea for open courts. Indeed our 
court, all our courts in Western Australia, have always been open, but the Commonwealth 
Family Courts were closed. 
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So that was a very happy outcome. The Family Court comprised three judges, the other two 
being Professor McCall who'd been lecturing on the subject at the university and was a 
seasoned practitioner of many years standing, and Mr Dan O'Connor, a Perth legal 
practitioner. They sat with Mr Barblett in the Family Court. 

EH Mr Medcalf, what was the connection then between the West Australian 
State Family Court and the Commonwealth Courts? 

MEDCALF Well, there were certain differences which perhaps were unfortunate. 
There was some slight difference in status of the judges in the court. The judges of the 
Commonwealth Court all had the status of Supreme Court Judges, whereas the judges of our 
court, at any rate at that time, had the status of District Court Judges (that is a little lower in 
status) except for the Chairman, Mr Justice Barblett, who had been appointed earlier as a 
Supreme Court Judge to handle divorce matters. But it was nevertheless part of the whole 
system in that although it was a State Family Court, it had close connections with the 
Commonwealth Family Court system. It was part of the general system in terms of other 
matters, and certainly it didn't suffer in any way because it was a State Family Court. 

I had also expressed a view, that as the judges [of our court] were appointed by the State 
Government, they didn't need to have their appointments approved by the Federal 
Attorney-General. 

END OF TAPE THIRTEEN SIDE A 
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There was a provision in this legislation that State judges had to have their appointments 
approved by the Federal Attorney-General. I believed this was quite unnecessary. In this State 
we were able quite effectively to appoint our own Supreme Court judges. Why should we not 
therefore be able to appoint the judges for our Family Court without anyone having an 
overview of it? I drew attention to this in my comments and I drew attention subsequently to 
it. But that was part of the law that we had to put up with as one of the conditions of having a 
State Family Court at that time. 

END OF RECORDING ON TAPE THIRTEEN SIDE B 
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A further interview with Hon. Ian Medcalf recorded in his office on 11th August 1993. 

EH Mr Medcalf, this afternoon can I just follow up one question from our 
last interview, and that was one concerning the dismissal of the Whitlam Government. You 
said in a previous tape that you were shocked. What sort of thoughts did you have once you 
started to realise some of the ramifications and the context of this event? 

MEDCALF Well, I suppose I was shocked because I hadn't anticipated that the 
stalemate in the Federal Parliament would have this outcome. I was sitting in my office and a 
Crown Law officer was sitting opposite me, and I told him when I got the message, and he 
appeared to be in the same state of shock as I was. The stalemate had been going on for quite 
a long time and I don't think anyone over here (certainly speaking for myself) had quite 
expected such an outcome. It, of course, led to some rather violent actions by a number of 
people, including crowds of students at Canberra, and Mr Whitlam on the steps of Parliament 
House berating the Governor-General, and so on. But we realised then that it had happened, 
that the Governor-General had finally acted and that there was to be an election, and that the 
election would decide the issue. 

I think there was, after a short time, a general feeling of relief in the community that the 
stalemate was over and that it could be decided by an election. Of course, the election result 
was so overwhelming in favour of the Fraser Government, as it turned out to be, that it 
seemed to vindicate the action of the Governor-General. But there was a great deal of 
bitterness in certain quarters following that, and perhaps it was unfortunate in a way that it 
had been necessary to take this action. It's quite likely that had the government continued and 
served its full term, which would have expired within the next nine months or so, the outcome 
would have been much the same because the Whitlam Government was very unpopular, and it 
seemed as though they would go out in any event, in which case they would have gone out 
without all the constitutional toing-and-froing that went on. 

EH Now today we're going to look at the period from approximately March 
1976 onwards, and there were a series of issues that concerned you as Attorney-General. Now 
the first one I think we're going to talk about was bail and followed by legal aid. Is that right? 

MEDCALF Yes, that's right. The question of bail cropped up very early because I'd 
had complaints from bank officers who were fed-up with the number of raids on banks, and 
the dangers which were faced by bank officers in carrying out their duties. Of course this has 
continued to today, but at that time there were a number of these crimes being committed by 
people who were either on bail or on parole. It seemed quite ridiculous that somebody who'd 
already been charged for a crime and had been released on bail was in a position to commit 
another crime and go into a bank and make another demand for money. The same applied, of 
course, to prisoners who'd served their fixed period and were out on parole. To be doing this 
while you were on parole and appearing to get away with it, which was what the bank officers 
thought, was a serious situation. 
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This awakened my interest in the question of bail, and I felt that it should be raised 
nationally. I was about to go to an Attorneys-General conference in Hobart and I raised it 
over there, and found that they all had the same problems in the other States. I raised it with 
our Cabinet and I was instructed by our government here to institute an inquiry on bail and 
see if we could ascertain the facts. The general question of when bail should be granted was a 
matter of some concern also to a number of the judges. It was a public question, so I finally, 
in May, decided to refer it to the Western Australian Law Reform Commission. 

I didn't want the discretion in relation to granting bail to be taken away from the Courts, but I 
did believe that there should be a careful study made of the conditions under which bail 
should be granted, whether or not reasons should be given when bail was granted, and to what 
extent you should change the present system; perhaps stiffen up the bail procedures so long as 
you didn't impinge too much on people's freedom. After all the accused hadn't been convicted 
at that stage and you have to allow the benefit of the doubt, except where there is some 
possibility of further crimes being committed or where it's contrary to the public interest. 
These are not easy questions to answer, and so I referred the matter to the Law Reform 
Commission for report. 

EH Thank you, and now the issue of legal aid. 

MIEDCALF Well, legal aid was a matter that we'd been very interested in for some 
time in this State. There were two systems of legal aid operating: one system run by the Law 
Society which was a kind of voluntary system, which received a limited amount of 
government assistance, not very great - State Government only; and the other operated by the 
Commonwealth government. The second system, that is the one brought in by the 
Commonwealth, had been introduced during the time of the Whitlam Government by Senator 
[Lionel] Murphy, who was the Commonwealth Attorney-General at the time. It dealt only 
with people who were loosely described as 'Commonwealth persons'; that is they provided 
legal aid to ex-service people and pensioners and migrants. There may have been one or two 
other categories of people who received assistance from the Commonwealth, perhaps some of 
the social welfare recipients, but by and large legal aid on the part of the Commonwealth 
which was given by a group called the Australian Legal Aid Office (the ALAO) was restricted 
to those categories of people. On the other hand the Law Society scheme served the whole 
community, with the exclusion of Aborigines. Even Aborigines sometimes were assisted by 
the Law Society scheme, but they had their own scheme under the Aboriginal Legal 
Service. 1  The Law Society scheme even had to assist some of the Commonwealth people 
from time to time when they had matters which didn't come within the ALAO restrictions. 

It was very necessary, we felt, to combine these schemes and to introduce a decent legal aid 
scheme which would embrace everybody. We had put this proposal up to our federal Liberal 
colleagues when they were in opposition, during the previous year, and it had been, in general 

11n effect there were two systems for the general community and a third system, the Aboriginal Legal Service, 
for Aborigines (IM). 
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principle, accepted by them. I remember Bob Ellicott, who was the Shadow Federal Attorney-
General, being over here on one occasion to attend a Liberal Party conference. I called at his 
hotel and picked him up and drove him to the conference, and explained what we had in mind 
to him, and he was generally agreeable, although he said that they had to consider the details 
of it. But at any rate we did have more or less agreement in principle. Indeed our agreement 
went back earlier than Bob Ellicott's time; it went back to the time of a former Shadow 
Attorney-General, Ivor Greenwood, in the federal Liberal team in Parliament, so that we'd 
been working on this for quite a while. 

Well, our opportunity, of course, was only available with a change of government because 
prior to this time, the Labor government in Canberra was not willing to contribute to our 
scheme, and indeed the whole philosophy of that government, and indeed of a number of 
other people, particularly in the federal public service, was that you should have an entirely 
public service run scheme, and cut out the private legal profession. Of course, on principle we 
regarded this as being very wrong because if you have your legal profession virtually entirely 
on the government payroll, how can you ever say that it is independent? One of the 
safeguards of democracy has ALWAYS been that you've got an independent legal profession 
which is able to speak its mind even when it has to say things which the government doesn't 
find very favourable or attractive. 

One of the first things that happened was we managed to secure a grant of $50 000 from the 
federal government for the State Legal Aid Service. This was unprecedented, to get a grant 
from the Federal Government for the State service. But this was to keep it going because it 
had reached crisis point in terms of funds. So there was a need for funds because not only do 
fees have to be paid to the Courts, but there was a very small office secretariat, with a lawyer 
in charge, on the staff, and one or two members of the staff, although most of the services 
were provided by private members of the profession who received fees on a very, very minor 
or modified scale, subject to the money being available; and when it wasn't available, there 
were a number of occasions when they did the work for no charge at all. 

However, our principal aim was to bring in a unified legal aid scheme, and I put this forward 
to the Cabinet. It had already been agreed in principle, as I have suggested, with the federal 
government, and I put this forward to the Cabinet. We worked out the details. I, of course, 
had the assistance of the Law Society and the Crown Law Department, and we worked out 
what we thought was a viable way of introducing a comprehensive legal aid system for 
Western Australia. There were problems, of course. We didn't have lawyers all over the 
State. There were a number of country towns that required lawyers but didn't have them, and 
some of them were suffering from a shortage of lawyers. Conditions were rather different at 
that time as compared with the present time. 

We proceeded anyway, and arranged for Commonwealth and State officers to discuss the 
terms on which we would introduce the new arrangements. I raised the matter at a conference 
of Commonwealth and State Attorneys-General hoping that I could interest the other States in 
what we were doing. There was very little interest in some cases, and absolutely none in other 
cases. One had to bear in mind that particularly Queensland and New South Wales had 
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entirely different systems. They had had public defenders for years, and they were naturally 
unwilling to change their systems. We'd never had a public defender system, nor had South 
Australia, but again there were differences. We got a degree of support from one or two 
States. By and large we decided we would proceed provided we had Commonwealth 
cooperation. So we went ahead with our discussions and undertook to bring in a Legal Aid 
Commission operating in Western Australia by 1st July 1977.1  

The scheme was very strongly endorsed by the President of the WA Law Society, Mr Terry 
Walsh. He gave me a lot of support in public and made public statements, because we were 
under constant attack from members of the Commonwealth public service particularly, and 
members of the State Labor Party. One of the reasons for the strong opposition from the State 
Labor Party was that an election was looming up in the next year and they felt that they could 
make some political progress by opposing our scheme to get this legal aid off the ground. 
What they were saying was that we were favouring the legal profession, the private members, 
and that they would have a bonanza and, of course, nothing could be further from the truth. 
They were not going to be able to charge anything they liked, it was all going to be under 
strict control, and we knew that there would always be a limit on legal aid funds. 

We were also under constant attack from members of the union, or industrial organisation, 
perhaps, to use the correct term, which the ALAO staff were involved in, and they managed 
to enlist the aid of a number of journalists. I recall that somebody by the name of Ramsden 
who I think was a journalist, wrote an article in the Financial Review being highly critical of 
what we were proposing to do, and accusing me of favouring the legal profession, and 
actually saying that the reason I was doing it was because I had been a Vice-President of the 
Law Society. The fact that I'd been a vice-president about nine years before and I was now a 
minister of the Crown, of course he didn't bother to mention. I believed that I had a 
responsibility to do the right thing. Anyhow I replied to Mr Ramsden and the Financial 
Review gave me about three columns, 2  which was about the same as they'd given to him. 

But the opposition didn't cease. I had to make constant statements telling the public and the 
media that the new legal aid scheme would not put anybody at a disadvantage, and that the 
migrants and ex-servicemen and pensioners who had been assisted under the ALAO, would 
receive the same degree of assistance under the new Legal Aid Commission. Indeed they 
would receive superior assistance because instead of simply having one of the staff lawyers 
allotted to look after their case, they would have a much greater choice of solicitors or 
barristers to handle their matters. 

I also offered employment in the new Legal Aid Commission to the staff of the ALAO. I 
made it quite clear that they would have the opportunity of transferring, but they had a 

copy of the speech Mr Medcalf gave when introducing the legislation about "The New Legal Aid 
Commission" is attached, see pp. 539-43. 

2
In  its issue of 1st Dec 1976 (IM). 
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meeting and declined. They said that they were not interested and they wanted us to amend 
our legislation to presumably confirm their entitlements, and one or two other things. I 
indicated this was quite unnecessary, that there was an offer there, and we arranged with the 
Commonwealth that if they didn't accept employment with us they could transfer to other 
branches of the Commonwealth public service. So the whole thing was done very fairly 
without any attempt to victimise people, which is what we were being accused of. 

There were various silly statements made by one or two people. We were told that pensioners 
and Aborigines and migrants would suffer. This was a spokesman for the Social Security 
lobby who said this, and a member of the Pensioner Action Group. They really didn't know 
what they were talking about, and I had to make public comments saying that they were 
talking nonsense - indeed, I used the phrase, "utter nonsense". The scheme was not going to 
affect Aborigines because they had their own scheme run by the Aboriginal Legal Service, 
and all these other people would receive superior assistance under the new scheme. The 
reason for saying that it would be superior included that there would now be a choice of 
practitioners and there would also be the opportunity for the staff of the ALAO to demonstrate 
their specialist talents. They would not be used as clerks as they had frequently been in the 
past, simply doing clerical work rather than actual professional work, and by combining the 
two organisations it would be far more cost-efficient. There were a whole heap of good 
reasons why we should proceed. 

So we were quite determined and we were not going to be put off, although there were further 
lengthy letters published by the West Australian from the Council of Australian Government 
Employee Organisations, being quite abusive at times in relation to both myself and Mr 
Walsh. I answered all these and we made it quite clear that we were going to proceed. In 
spite of the fact that the ALAO staff decided once again that they would not join the new 
scheme, I decided to pay them a surprise visit, and one day early in January 1977 I appeared 
in their office without warning and went around the office talking to all the staff. I was there 
for two hours and I think perhaps because it was such a surprise to them (I answered all their 
questions) I didn't notice any opposition to what I was saying. They were all very friendly 
and well-disposed, and I think they'd been led up the garden path to a certain extent. Anyhow 
the outcome of that was that in due course, practically all of them joined the new 
Commission, and some of them did extremely well in it and made a very significant 
contribution over the years to that Commission. 

The criticism, of course, didn't stop because the State election was still brewing, but the same 
sort of rather stupid criticism kept coming up, and I kept answering it. It was just a case of 
being persistent, and as we were so determined that this was going to come in, we just 
persisted. We knew that it was going to be beneficial, as it has proved to be as the years have 
gone by, and the legislation which we arranged to get through in the late months of 1976, was 
assented to. It was the first legislation of its kind in Australia. It was subsequently copied, 
more or less in similar form, in South Australia and some of the other States. Unfortunately it 
wasn't used as a model in New South Wales. I suppose it would have been too much to 
expect New South Wales to copy what we had done in Western Australia. The Labor 
government over there was philosophically opposed to private enterprise and took the rather 
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lofty view that they couldn't be taught anything by this 'backwoods community' over here. 
That didn't trouble us. We had introduced what we believed was a superior scheme. Generally 
speaking we had Commonwealth cooperation and the scheme duly operated as planned, and as 
from 1st July 1977 it was available to the public. 

END OF TAPE FOURTEEN SIDE A 
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EH Mr Medcalf, would you have seen setting up this Commission as one of 
your major achievements as Attorney-General? 

MEDCALF Yes, I believe so. I was very proud of this scheme, and indeed when I 
attended a Commonwealth and Empire law conference in Edinburgh later in 1977, I made this 
the subject of a paper which I delivered at that conference. It was a unique scheme. There 
was no other State Legal Aid Scheme of such a comprehensive type in Australia. Many of the 
other States were hamstrung by old rules which they couldn't divorce themselves from and 
they had ingrained situations, such as public defenders and public prosecutors and all sorts of 
half-baked schemes, which might have been all right when they were brought in, but were no 
longer relevant. I think some of them still are afflicted with some of these arrangements, but 
we decided that we were going to make a clean break and we were in a position to do so. I 
knew all along, and our government knew, that not only would this be more cost-efficient 
than the duplication which was going on previously, it would serve the public much better. 
There are always limitations about legal aid. It has been described by an English judge as a 
'bottomless pit' because you can never really supply enough legal aid. It can be very costly, 
but it is a very necessary part of the service which government has to provide. 

I was quite proud of this scheme. I, of course, wasn't the only author of it. It had been 
worked on for quite a long time, but I managed to be firm enough to carry it through. 

EH Now the other issues we were going to talk about today, were criminal 
prosecutions and the Yupupu case which came up in April of 1976. Could we go on to that 
now? 

MEDCALF Yes, right. This Yupupu case became a bit of a cause célèbre during 
1976. It was something that I had only become aware of, I suppose, in about April of '76, 
when the situation involving an attack by Aborigines on an isolated station, Billiluna Station, 
became generally known. The basic facts of the matter were that an eighteen-year-old 
Aborigine, whose European name was David or Lenny Ross, but whose Aboriginal name was 
Yupupu, and some of his friends who lived at Papunya Mission in the Northern Territory, had 
stolen a car and got some alcohol, and driven across the border into Western Australia. 
They'd come to Billiluna Station which is a very isolated place, a long way south of Halls 
Creek; almost, you might say, in the desert - certainly on the edge of the desert. They had 
demanded petrol there so that they could proceed on their expedition, wherever they were 
going. They managed to get the petrol at the station, but the station owner and his friends got 
in a vehicle and chased them. Indeed I understand they fired shots at the Aborigines. The 
Aborigines were pretty upset about this and turned round and started chasing the station 
people who retreated to their homestead. They shut themselves up in the homestead and the 
Aborigines (I think there were four or five of them) then proceeded to attack the homestead. 
The people in the homestead defended themselves and in the course of this the owner of the 
property, William Wilson shot Yupupu in the spine, and Yupupu was seriously injured. This 
must have more or less brought the whole thing to a crisis point, and that was more or less 
the end of that episode. 
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Well, as a result of this, the station owner was charged in the Halls Creek court before the 
magistrate from Broome, Mr Martin, with the offence of assaulting Yupupu, by firing at him. 
I forget what the exact terms of the charge were, but it was held that there was no case to 
answer. He was acquitted at any rate by the magistrate. The police had brought this 
prosecution against Wilson and they believed that there was a prima facie case, and they 
therefore made representations to the Crown Law Department who brought the matter to me, 
for the issue of what is called an 'ex officio indictment'. That means that the case is to be 
heard again, that the prosecution is to proceed even though the magistrate had dismissed the 
charge. This is the prerogative of the Attorney-General. The Attorney-General can, if he so 
decides in a proper case, issue an indictment and the charge will then be heard again. 

Now in the meantime, Yupupu had been arrested and he was charged with a number of 
offences, stealing a car, and also a breach of the peace through attacking the station, and one 
or two of the other people there were also charged with various offences. Mr and Mrs Verdon 
had been in the homestead, and Verdon was charged with having an unlicensed rifle, and one 
or two other offences. Anyway Verdon was discharged as a first offender at Halls Creek,' 
but Yupupu, who was receiving medical treatment in Perth, was to stand trial down here. 

Well, he came up for trial before the District Court, before Judge O'Connor and a jury, and 
the plea was made that because of his unsophisticated background and his lack of 
understanding of language and legal concepts, he couldn't understand the charge or the 
significance of a plea of guilty or not guilty. This question was put to the jury and they 
decided that this was so, that he couldn't understand the nature of the charge, and he was 
therefore acquitted. The Crown raised the point that the judge should refer the matter to the 
State Full Court for further consideration, because the Crown had the view that this might 
affect a lot of other cases; if people were to plead, because they came from a remote area that 
they didn't understand what it was all about, they could escape punishment for other offences 
as well. Anyway after some consideration the judge decided that he couldn't refer the matter 
to the full court, so that was the end of that. Yupupu was then released from gaol and with 
his arm resting on a large crutch, he was able to proceed back to Papunya. 

Well, that brought up the question then of what should happen to Wilson. The advice that I 
received was to the effect that I should issue an ex officio indictment. I questioned this advice 
very carefully because there was a lot to be said on both sides. After all these Aborigines had 
been attacking the station at the time that this unfortunate shooting had occurred, and I could 
see that no doubt much would be said. However, upon careful consideration I reached the 
conclusion that I should issue an ex officio indictment. I raised the matter in the Cabinet on 
two occasions. There were discussions in the Cabinet about it, and I simply informed the 
Cabinet that I proposed to do this, that I would be issuing the ex officio indictment on the 
following day. This was on the day that I'd made up my mind that I had to take that action. I 
then proceeded to do that. I signed the indictment and Wilson was then required to stand trial. 

1Verdon was actually fined $20 for having an unlicensed firearm but a charge of assault occasioning bodily harm 
was dismissed (IM). 
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I went off to Canberra with Sir Charles Court to a Premiers' conference. He had the habit of 
asking me to attend Premiers' conferences with him because there were frequently matters of 
Federal Affairs to be discussed, and I was also the Minister for Federal Affairs. So I was off 
to Canberra, and while I was away Alan Ridge, who was a minister in the Court Government, 
and also the Member for the Kimberley, issued a statement1  saying that he disagreed with 
the action that I had taken. Although his statement was quite proper in the sense that he didn't 
criticise that I had to make such a decision, he simply said he disagreed with it, and in any 
event he didn't think that Yupupu would be a reliable witness because he'd already been held 
not to be able to understand court processes in the District Court. Of course, there was a lot 
of strong opinion in his electorate that no further action should be taken against Wilson, most 
of the white station owners up there believing that he was quite properly defending his home 
and, of course, I could understand their feelings. 

They had various meetings, I think by radio, with one another, and they sent a petition 
forward to the Commonwealth Prime Minister, the State Premier and the federal Attorney-
General, as well as to me, indicating their very strong views against any retrial of Wilson. 
Anyway the die had been cast and Wilson was to be tried in the District Court in Perth. 

Well there was then an application to the District Court in Perth led by Howard Smith QC, 
acting for Wilson, that the trial should take place in the Kimberley and not in Perth. The 
Crown opposed this, largely on the ground that they believed that it would be fairer to have 
the trial away from any influences which might be local to the Kimberley. However the judge, 
in this case Judge Kay, in the District Court, held that the trial should take place in the 
locality in which the crime, if it was a crime, occurred. Well the trial was held on August 9th 
and 10th in Wyndham before a judge of the District Court, I think it was Judge Ackland, and 
it resulted in the acquittal of Wilson. 

Now there had been a curious circumstance, and that was that Yupupu, who was supposed to 
be one of the witnesses at this trial, had failed to turn up for the hearing. What had happened 
was that Yupupu, who had then been at Alice Springs, had been told to catch a particular 
plane from Alice Springs which would take him to Kununurra where he would be met by an 
interpreter whom he knew and trusted, called Hansen, and taken to the court at Wyndham. 
Well Yupupu failed to catch the plane at Alice Springs, so the police went out and brought 
him in (there was another plane that day) and put him on the next plane. On the plane also 
there was a sergeant of police, and one or two other people from the Aboriginal Legal Service 
or people who were involved in a case at Hooker Creek. Now when the Crown arranged for 
him to be put on the plane at Alice Springs to go to Kununurra (the Crown in Perth, I mean) 
they had no knowledge that this plane was stopping at Hooker Creek, which was 200 miles 
north of Alice Springs. When the plane stopped at Hooker Creek, the sergeant of police and 
all the other people got off and Yupupu got off too, and the plane went on without him. 

1West Australian, 11th June 1976. 1 refused to comment on Mr Ridge's statement (RA). 
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The Crown counsel, Mr Scott, who was prosecuting on behalf of the Crown at Wyndham, 
was then informed by telex at about a quarter-past-twelve on the day of the trial, that Yupupu 
had not arrived on the plane at Kununurra, and there was really nothing he could do about it. 
He couldn't ask for an adjournment because he couldn't guarantee to the court when he would 
next be able to find Yupupu, nor was Yupupu the principal witness in the case. The main 
evidence in this case was the medical evidence of where Yupupu had been shot in the spine 
which tended to indicate that he'd had his back to the man who fired the shot, and there was 
other evidence including evidence from the police. But when the acquittal became generally 
known there was an outcry from the Aboriginal Legal Service and quite a number of other 
people, including one or two members of the Labor Party in the State Parliament, who 
claimed that this was a plot by the Crown, including ME, I may say, to prevent the conviction 
of Wilson. This, of course, was utterly false but there was a great clamour, and even the West 
Australian which should have known better, wrote an editorial on August 14th, [1976] that the 
Crown had left itself wide open to criticism in the matter. I may say that this was a rather 
silly thing for the editor to say, and it was pretty effectively answered by Sir Charles Court. 
He said that newspapers were able to take an emotive stance but the Crown must operate 
through legal procedures in which any leaning towards emotion must always be carefully 
scrutinised. He said that in saying that the Crown had left itself open to criticism, the West 
Australian itself was open to criticism as either uninformed as to the true circumstances 
relating to the Yupupu affair, or for seeming bias, arriving at the shallow judgment expressed 
in the editorial. 

EH What was the date of that reply from Sir Charles? 

MEDCALF The account is in the West Australian on 18th August 1976.1  That is 
the criticism of Sir Charles of the West Australian which published the editorial on 14th 
August.2  

Well, the matter still lingered on in the press, and although I answered the allegations which 
were made by the Aboriginal Legal Service in Alice Springs, allegations criticising the court 
as a mockery of justice (I answered this, I think, quite effectively) nevertheless, there was still 
a lingering view that the Crown had somehow been implicated in the acquittal of Wilson. The 
Daily News decided to write a series of articles about this, and they had a series of three full-
page articles, in which they described the whole of the processes leading up to the court. They 
went into great detail with pictures of Yupupu and the defence lawyer for Wilson, Leo Wood, 
and they fortunately gave me the opportunity of replying in a full-page article, which I did in 
the Daily News of 20th August.3  

'Copy attached, pp.  545-6. 

2Copy attached, p.  544. 

3Copy attached, p.  547. Mr Medcalf was responding to a two-part report by George Williams published by the 
Daily News as a Focus" feature article on 18 and 19 Aug 1976. 
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I set out there to analyse what the criticism of the Crown was. It seemed that they were really 
making three criticisms: firstly that the Crown was reluctant to indict Wilson for shooting 
Yupupu because Wilson was white and Yupupu was an Aborigine, secondly that the Crown 
was anxious that Wilson should be acquitted, and thirdly that the Crown did not want Yupupu 
to give evidence against Wilson. All those things were completely wrong and I went through 
the exact facts of the matter, and I believe that those criticisms were all effectively answered 
in that article which I won't proceed to deal with now, but it is on record. 

EH We could perhaps attach some of these newspaper articles to the 
transcript. 1 

MIEDCALF That does set out the whole of the facts, and I must say that the last 
paragraph, I think, does bear repeating, and that is where I referred to the unfair criticism of 
the role of the Crown, that the law HAD in fact been enforced, that the Crown WAS acting 
impartially, and did not make any distinction between black or white, and that it couldn't 
discriminate between persons because if it did there would be chaos in the community. I 
finally said that I HOPED that the newspaper and others would couch their future comments 
on this affair in a way that would endeavour to promote racial harmony rather than impair it. 
That was the end of the Yupupu case. There was very little further public comment. 

EH I just wanted to ask you one thing. Amongst those newspaper articles 
there's a photograph of Yupupu coming out of Fremantle Prison, and you said that he was 
only eighteen years old. I was wondering how long he was held there, because that must have 
been at the time the case was being held. 

MEDCALF Well, the photo was taken on the day that he was freed. He'd been in 
prison for three or four months. Prior to that he'd been receiving medical attention in a 
hospital somewhere.2  Then when he came out of prison he was taken to a hostel in Mount 
Lawley where Aboriginal youths were able to stay. Then he went back to Papunya in the 
Northern Territory. 

There were some curious twists in all this. He had a small knowledge of English but when he 
spoke it was in a mixture of English and pidgin English and what's called the Pintubi dialect. 
The interpreter, Hansen, knew the Pintubi dialect (one of the very few people in Australia I 
should say, who did) but it was very difficult for anyone to understand Yupupu. The Crown 
had taken a statement from him, of course, for his evidence, but they found it was very 
unsatisfactory, and he gave three different versions as to what happened on that day that they 
attacked the station. Unfortunately, of course, one has to realise that alcohol was involved in 
this and to what extent he may have been affected by alcohol at the time, we don't know. But 

1See attached pp.  544-7. 

2Shenton Park Rehabilitation Hospital (TM). 
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certainly he makes a comment about having had too much to drink at one stage - that's 
referred to somewhere in his comments. 

EH The next issue that we're going to talk about is that of sex offenders - 
sex offences. 

MEDCALF Well, this, of course, being part of the criminal law, was one of the 
Attorney-General's responsibilities and the media, of course, always took a GREAT interest in 
anything to do with sex and, of course, they still do - even more so now that they did then, if 
that's possible. 

I recall in the early part of 1976 a bit of a stir occurring when a law lecturer at Melbourne 
University by the name of Gareth Evans, who now happens to be our Minister for Foreign 
Affairs, but was then not in Parliament, was advocating that the age of consent for girls to 
sexual activities should be lowered from sixteen to fourteen. He said it's quite absurd to have 
the age of sixteen and it should be lowered to fourteen. This was commented on by the 
Professor of Law at the WA University, Richard Harding, who said that it should be 
investigated, and society had certainly changed and so on. Anyway I was asked what I thought 
about it, and I said that I was not in favour of adopting this suggestion, that although customs 
and morals had changed, there was no call for any such action in this State, and I was 
supported in this by the Minister for Community Welfare, Mr Baxter, who didn't believe that 
we should take any action. So we didn't take any action. 

But there was a constant agitation for changes in the law, particularly in the law of rape, and 
the law in relation to sexual assaults generally. 

END OF TAPE FOURTEEN SIDE B 
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MEDCALF There had been a South Australian report by a committee chaired by 

Justice Roma Mitchell, whom I knew, which had made a number of recommendations as a 

result of which they were proposing to change the law in South Australia, and indeed they did 

change it based on those recommendations. There was also a Victorian report and I had the 

opportunity of studying both these reports. 

There were some important questions. It was quite wrong for women who had been the 

subject of indecent sexual assault to have to go through the harrowing process of giving their 

evidence on at least two occasions: firstly at the committal proceedings when the accused was 

committed for trial, and secondly at the actual trial. It was also very embarrassing and 

harrowing to have to go through all the physical details of the assault, and then to be cross-

examined on previous conduct and previous sexual experiences. So it was felt that some action 

should be taken in this State. 

We had just recently introduced a system of what were called 'paper' committals whereby a 

person could be committed for trial based on affidavit evidence, statements made by the 

witnesses, and in such cases this would save the woman from having to give the evidence 

twice. She could put it on paper and that would be sufficient to enable the magistrate to 

decide whether or not the accused person should be committed for trial by a higher court. So 

that was one reform which we had already made. 

It seemed to me quite proper that we should give a woman relief from being cross-examined 

on any previous sexual activities involving other men, because this was a favourite way of the 

defence counsel trying to show that the woman was a person of easy virtue, and therefore she 

may well have consented to intercourse, and hence the accused could not be found guilty of 

rape if she'd given her consent. Of course there was nothing to prevent cross-examination as 

to her previous activities with the accused, but we decided that the law should be changed. I 

then proposed amendments, which were agreed to by the Cabinet, that the woman who was 

the victim of rape should not be cross-examined at the trial in relation to her previous sexual 

experiences with persons other than the accused; also that her name and address and other 

identifying details should be suppressed so as to avoid the publicity which otherwise could be 

very damaging to her whether the accused was convicted or not. In addition, we changed the 

law so that there could be no cross-examination about the woman's general reputation or 

moral character, which was often designed to show that she was a prostitute or someone who 

behaved in a similar manner. So that was also barred. In other words, these were various 

provisions to give some protection to victims in such cases. 

The question of whether or not there should be publicity, in other words whether the press 

should be allowed to publish reports of these cases, was also raised. I wasn't personally in 

favour of suppressing publicity because I've never believed that that is desirable, apart from 

taking the woman's name and other identifying details out of it. But in this I believe the 

women's lobby, which was very active at this time, more or less agreed with me. 

There was another aspect which received a lot of attention and this was the question of rape in 

marriage. We were urged to make this an offence. However, I decided it was quite 
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impracticable; it didn't seem to me that it was possible to effectively bring in such a change. 
What we did do was to amend the law so that if persons were legally separated and living 
apart, then the husband in those circumstances could be guilty of rape although married to the 
woman - but only under those circumstances. If they were not separated, and if they were 
living together, we couldn't see that it was really a practical proposition to enforce such a 
law. The wife in those circumstances, if forced against her will by her husband to have 
intercourse, really would need to leave home. It didn't seem that there was very much that 
could be done about it. She could claim that she'd been assaulted, and she would have the 
ability to do that, but she'd really have to leave home if she was going to take any such 
action. 

However, we were clearly satisfied that we had considerably assisted the victims of rape by 
these various reforms which we brought in, such as the 'paper' committals or what is 
sometimes called a 'hand up brief' procedure, whereby she only had to give the evidence in 
court once; and that her previous sexual experiences were not relevant except in relation to 
experiences with the accused; and that names and identifying details could not be published in 
the press or the media.' 

There was one other amendment which we brought in and we were the second State in 
Australia to take this action - that was to abolish the right of an accused person to make an 
unsworn statement from the dock. I will deal with this further on a later occasion, but that 
also was another means of assisting the victims of rape. 

I may say that there was a fair amount of criticism of some of the things we did from two 
female Members of Parliament, Grace Vaughan and Lyla Elliott. Grace Vaughan raised the 
extraordinary proposition that we should have done something about men who were raped by 
women. I could never take this seriously myself, but in the course of these amendments she 
put up this rather extraordinary argument. Perhaps such a situation does occur occasionally, 
but I think this is one of the occasions when the law can't be expected to cater for every 
circumstance that occurs. We were mainly concerned with the unfortunate women victims of 
rape, and we couldn't really seriously believe that any such thing needed to be done... I think 
perhaps she just raised it for want of something better to say. 

EH And Lyla Elliott - was her question the same as Grace Vaughan's? 

MEDCALF No, she didn't have that view. It was only Grace Vaughan who put that 
view. Lyla Elliott always stood up for the rights of women but she spoke in a more orthodox 
manner. She was in favour of the proposition that a husband should be liable to be charged 
with rape even though he was married and living with his wife. As I have said, when we 
looked into this we found it was quite impracticable and it would have been impossible to 
police anyway. You couldn't have police rushing into people's bedrooms. It was just a 
theoretical idea which, when you really examined it carefully, you found there wasn't much in 

1AIso, prohibiting cross-examination of a woman's general reputation or moral character (IM). 
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it. Now it is a fact that this has been brought in in a number of places, and it might even be 
the law here today because I haven't followed it much in the last few years. But it's still 
pretty impracticable from the point of view of actually bringing criminal proceedings. 

EH Maybe this would be a good time to ask you a bit about the women's 
movement, and their influence, and what your observations and experiences were? 

MIEDCALF Well, I had a lot of representations made to me over the years that I was 
a minister by a whole number of different women's organisations, including the Australian 
Women Against Rape and the Women's Electoral Lobby, and quite a few other organisations. 
Some had also joined with the group, the Army of Men. The Army of Men became the Army 
of Men and Women, and they all had quite different ways of looking at aspects of marital and 
sexual problems. I interviewed them all, some of them several times over the years, and took 
a note of their comments. Many of them were quite unpractical and some of them appeared to 
have phobias about particular matters, no doubt based on their own personal experiences. But 
it's always dangerous to assume that your own personal experience is a common experience of 
the rest of the community, and when you are legislating you really can't legislate for every 
person and every little incident that occurs in the community. You have to take a fairly 
general view and take the lowest common denominator, if I can call it that. If you try and 
legislate for everything, you'll find that there is no end to legislation, and you bring in all 
sorts of things which you never intended to. 

This is well-expressed in a legal maxim that "hard cases make bad law", and because 
somebody is liable to commit a particular offence you then make a law which applies to the 
whole community, and everybody has to conform to some law which they have no intention 
of breaking. This I found to be one of the problems which affected some of these women's 
movements, not only women's movements but some other minority groups. However in 
saying what I've said, I'm not detracting from the useful propositions that were made, and 
indeed, quite a number of the reforms that I instituted (that includes these reforms we've been 
talking about) came as a result of representations that were made. I must say that I was 
educated, to a certain extent, by listening to the complaints that were made. 

Other examples, of course, were women's refuges, and child abuse, domestic violence. At a 
later stage I'll refer to the introduction of domestic violence legislation which I, myself, had 
not come in contact with in ordinary life. I had been fortunate, but I gradually began to 
realise that a lot of people were afflicted with situations of domestic violence and, of course, 
the same thing applied to child abuse and some of the other practices which occurred in the 
community. So a number of the women's organisations very properly raised matters such as 
this. Women's refuges was a subject that I had never had any particular association with, and 
there were a lot of people in the Liberal Party who didn't believe that we should support 
women's refuges. But the more one got about and the more one listened to women's groups 
on this subject, the more one realised that there was a real problem, and a problem which 
required government action, which we took. 
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EH Now there's still a couple more issues that would be good to cover today 

before we finish. The woodchip issue. 

MEDCALF Yes. Well, there had been an application by the South-West Forests 

Defence group for incorporation under the Associations Incorporation Act which came under 

the Attorney-General. At that time, the law having been changed since, it was necessary for 

the Attorney-General to give his consent to the particular body that sought to be incorporated. 

It came to my notice because there was a complaint that an application had been in the hands 

of the government for several months and had not been dealt with; this being an application] 

by the South-West Forests Defence Foundation for incorporation. 

So I called for the file and examined it and discovered that they had some provisions which 

gave them, as one of their objects, the power or the right or the duty to interfere with the 

lawful operations of the woodchipping industry by means which might be unlawful or illegal. 

I couldn't very well approve of this and so I declined to approve of the incorporation. They 

were very upset by this and immediately went to the press and made statements. This is 

common with a lot of organisations. They believe that the right way to succeed is to go 

straight to the media and make a great song and dance. What they forget is that they thereby 

antagonise a lot of people. They accused me of all sorts of things and said that my refusal was 

unprecedented and that I'd never given an explanation and so on. So I gave them an 

explanation and the media then wanted to interview me. I gave them an interview1  and when 

they heard the explanation that this group wanted to put certain clauses in their objects, which 

allowed them to carry out illegal activities, they didn't bother to broadcast the report that I'd 

given them; they just forgot about the whole matter. In other words, it wasn't sensational and 

they couldn't say that I was heavying this organisation, which was obviously what they 

wanted to say, and what the organisation had suggested. 

Anyway I was criticised in the Parliament then by Arthur Tonkin because the government had 

refused to allow this group to incorporate, and the media continued to criticise me and the 

government, and they were supported by the legal adviser for the group, who was a lecturer 

at the university. 

There had also been another application which went to the Minister for Justice, Mr McNeill, 

whereby they'd tried to incorporate a company limited by guarantee. When that was refused 

as well, they decided to take legal action, and they applied to the Supreme Court by way of 

writ that they were entitled to incorporate, that I'd been misdirected as to the meaning of the 

legislation and taken into account irrelevant considerations. This was heard by Sir Lawrence 

Jackson and he decided it was of sufficient moment that it should be referred to the Full Court 

of the Supreme Court, that is three judges. 

1This was an interview for a radio station in respect of the first application. There was a second application 

which I believed was incompetent under the Act (IIM). 
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There was a sort of variation on this theme when two men were given a rather light sentence 
for setting off a gelignite explosion at the Bunbury woodchip terminal. They were obviously 
keen environmentalists who were opposed to woodchipping and they decided to blow up the 
terminal in Bunbury. The Bunbury people were outraged and there were statements by various 
Bunbury dignitaries, including the town clerk and the mayor and local members of 
Parliament. Their outrage was chiefly precipitated by the sentence which was given to the 
perpetrators by Mr Justice Jones. He sentenced them to ten months imprisonment ONLY,1  
and I was urged that the Crown should appeal. The matter was considered and I asked the 
Crown Law Department for their advice, and they recommended an appeal. So an appeal was 
then instituted against the lightness of this sentence, a minimum term of ten months, which 
really was rather inadequate for that type of thing. It was pretty obvious that the judge had 
been rather lenient and, according to a report, had taken into account what he thought were 
public views of society about woodchipping. These may have been his personal views but they 
were rather irrelevant to the seriousness of this offence of attempting to destroy the terminal. 

Now, as I say, this was rather an aside to the activity of the South-West Forests Defence 
Foundation. I don't believe that there was any connection with that organisation - I'm not 
suggesting that. But it was all part of the woodchipping situation. At any rate the matter was 
referred to the Full Court of the Supreme Court early in 1977, and the court held that the 
Attorney-General was entitled to exercise his discretion in the matter of consent; that he had 
an unfettered discretion, and therefore he was entitled to refuse incorporation. Now that 
became a precedent for this type of situation. That concluded the matter at that stage until the 
Labor government, a few years later, amended the legislation and took away the right of the 
Attorney-General to give his consent, and as far as I know this foundation, in one form or 
another, presumably with different rules, was subsequently incorporated. 

EH Mr Medcalf, there was a wide range of general issues that came to your 
attention as Attorney-General. Could we go through some of those now? 

MEDCALF Well yes. From the date I took over I was surprised at the number of 
items that came before me. I'd been in private practice which I had continued even after I was 
a backbencher in the Legislative Council. I continued in my own firm during such time as I 
had available when I was not involved in public duties in Parliament. I had had the experience 
more or less every day of some new matter landing on my desk and having to deal with it. I 
found that it was not unlike that when I became Attorney-General. There was a constant 
stream of matters which came from different departments and ministers, requesting my views 
or the views of the Crown Law Department, which had to be dealt with. Many of these, of 
course, went direct to the Crown Law Department.2  

1The actual sentence was seven years but with a minimum term of 10 months (IlvI). 

2Departments would normally put their enquiries or requests for advice directly to the Crown Solicitor or his 
officers. The matters which came to me generally came from a minister or senior officer and were not usually of a 
routine nature (JIM). 
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Those that required my consideration either came direct to me, or through the department. 
But I was astonished at the variation and the number of matters. Just looking through some of 
these, I see that around about this time, early in 1976 and the next few months, questions as 
to the State Housing Commission's dealings with tenants who didn't pay their rent or didn't 
look after their properties were referred to me for my views; the appointment of Queen's 
Counsel from other States and to what extent we should allow them to be appointed in 
Western Australia (this was something that was fairly new at that stage although it's become 
quite common since then); the laws of assembly which we will deal with in more detail at a 
later stage, involving questions of whether or not people could assemble without obtaining the 
permission of the police and being prosecuted and so on; editorials in the newspapers urging 
that the government should take action on this particular law or that particular law - they all 
ended up on my table. 

The media had been concerned for a long time about what they regarded as restrictive laws of 
defamation. I didn't believe that they were necessarily too restrictive because I've always 
believed that people's privacy should be respected and also you should be careful in assailing 
somebody's reputation in public. But there were anomalies between the different States, and 
with national publications it was obviously important that you should get some kind of 
uniformity where publications crossed the boundaries of States. These were matters which we 
needed to look at and I did agree that the matter should be referred to the Commonwealth 
Law Reform Commission by the Federal Attorney-General. He raised this at one of our 
meetings of Attorneys-General. 

Then there was the question of protecting the public against excessive regulations. There was 
very little scrutiny of regulations in Parliament, and it was felt that we should perhaps emulate 
the Commonwealth Parliament which for some years had had a committee investigating 
regulations. We decided to go on a slightly different course and appoint a committee outside 
the Parliament, and this legislation was introduced in the Parliament at my request. I took the 
matter to the Cabinet and the Premier readily agreed, and the Cabinet approved. 

END OF TAPE FIFTEEN SIDE A 
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MEDCALF The legislation which was introduced to provide for this committee was 
the Legislative Review and Advisory Committee Bill, and it was to provide that the committee 
would examine all regulations made and approved by Parliament to determine whether they 
offended against certain standards, such as whether they were beyond the powers given in the 
Act of Parliament; whether they impinged on any of the basic freedoms of British subjects; 
and whether they contained adequate safeguards against administrative determination rather 
than through the courts. 1  These were all questions of principle but they were important 
questions of principle, and it's very interesting to reflect that during the course of the passage 
of this legislation an important proposal was made by Mr Hartrey, a Labor member in the 
Legislative Assembly, who introduced the concept of whether the regulations impinged on the 
basic freedoms of British subjects. We adopted this because we believed that it was important. 
I was never averse to adopting useful suggestions which came from the Opposition, and Mr 
Hartrey was frequently the source of these. 

That legislation was brought in and that committee was subsequently appointed. Professor 
Reid, who was later Governor, was on that committee. I think Mr Geoff Kennedy, later [Mr 
Justice Kennedy and] Chairman of the Royal Commission [into WA Inc], was the first 
chairman of that committee, and the third member was Sir Ross Hutchinson and later Mr 
Peter Moyes who had retired as headmaster of Christ Church. But they performed important 
work in scrutinising new regulations. 

The problem was that members of Parliament never read the regulations. They were tabled in 
Parliament but the members were preoccupied with all sorts of other things and frequently the 
regulations were simply prepared by a particular department, placed before the minister who 
signed them automatically, and then before the Executive Council, they were gazetted and 
they could be disallowed in Parliament within fourteen days. Although the disallowance 
occasionally took place on some controversial matter, by and large regulations were not 
examined in adequate detail, and it was the function of this committee to do so. 

This was very important because regulations are part of the law, and perhaps closer to the 
ordinary citizen than a lot of Acts of Parliament themselves, as they dealt in detail often with 
everyday matters, such as health and similar matters, which concerned everyone. 

That committee unfortunately was later disbanded by the Labor government which followed 
us. I believe it was a retrograde step to disband it. I believe it had an important function to 
perform, and although that function may be as well performed by members of Parliament in 
some ways, they have so many other things to do that they necessarily depend on their staff to 
do the detailed work, whereas this committee was a high-powered committee which did the 
work itself. 

'The basic task of the committee was to report on regulations which trespassed unduly on personal freedom. It 

received very little attention from the media like other important activities and functions which are not sensational or 

of popular appeal (IM). 
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Arrangements were made at this time for the old headquarters of the RSL, Anzac House, to 
be exchanged with the government for new premises. The idea was negotiated by the Premier, 
Sir Charles Court, with the RSL, the president and other members of the RSL committee, so 
that entirely new premises could be built on land belonging to the RSL adjoining land owned 
by the Crown, and on that land we erected the new District Court of Western Australia. 
These arrangements were started at this time in 1976, and the RSL was to be given a very 
long-term right of occupation of premises to be constructed specifically for the RSL in the 
lower part of the building, which they have occupied very happily since. 

The appointment of judges, of course, was an important task of the Attorney-General, and this 
was attended to from time to time. There was a constant increase in the number of judges as 
the years went by with the formation of the District Court, and the increasing pressure of 
litigation and criminal matters. 

EH Did you appoint judges during this period? 

MEDCALF Well, only one at that time. In July 1976, Judge Ferrier was appointed 
to the Family Court. That also came under the Attorney-General because it was a State 
Family Court. 

Another matter which received attention was the review of jury lists. The jury lists were very 
ancient and included all sorts of categories which needed to be amended. The list at that time 
exempted 42 groups of people, including chiropractors, doctors, dentists, commercial pilots, 
and a number of other occupations including doggers employed by the Agriculture Protection 
Board, temporary employees of the Road Traffic Authority, and employees of the Wyndham 
Meatworks. Some of these were pretty well out of date, and we clearly needed to change 
them, so we organised an inquiry into a new list of jury exemptions. 

There were periodical questions which arose in particular cases in the courts in relation to 
some appeal or lack of appeal, or some change which was necessary in procedures, and these 
were matters which received constant attention. When anything like this was drawn to my 
attention I would immediately call for a report from one of the experts in the Crown Law 
Department who handled that matter, and then I would consider whether anything should be 
done about it, and if it was possible to do anything which would cure the problem without 
creating a worse problem. That was my invariable way of looking at these matters. 

We did have one important matter in relation to environmental protection where I was 
involved as Minister for Federal Affairs. There'd been an argument going on in the time of 
the Whitlam Government with our government, as a result of the Whitlam Government 
wanting to bring in centralist policies and have the whole power of making environmental 
decisions, although this was not within the constitutional powers of the Commonwealth. It was 
basically a State constitutional matter, and there had always been arguments during the 
previous Whitlam Government, but Sir Charles agreed with the new Prime Minister, Mr 
Fraser, that this should now be handled more effectively by the Commonwealth and State 
cooperating instead of fighting. I was involved in assisting the Minister for Conservation and 
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Environment, Mr Jones, in drawing up a new scheme for Commonwealth/State cooperation in 
relation to environmental considerations where industrial development was involved. 

There were one or two rather odd things that I noticed in the press at this time. I was up 
north in July, in the Pilbara, and while I was up there I remember reading one morning in the 
newspaper that the Labor Party anticipated that I'd be retiring shortly. There was a headline 
on Monday 26th July that said that they were going to block a possible Liberal gain; that I 
was involved in some sort of a scheme. Because I was about to retire at the end of my current 
term, I was involved in some scheme to try and outwit the Labor Party and take one of their 
seats so as to get an extra Liberal into the Legislative Council. I read this with some 
amazement. It occupied four columns in the newspaper, and [referred to] a most elaborate 
scheme that was being organised by the Labor Party at the time. The press had rung me up. I 
remember it was early in the morning. I'd just got out of bed at the Cygnet Inn at Dampier 
where I was staying overnight, and the West Australian reporter asked me for my views on 
this. They told me what it was all about. I told them that I had no intention of retiring from 
Parliament, that it had never crossed my mind, and I would most certainly be standing again 
in 1980 when my present term expired. They had suggested that there was a Liberal Party 
plot going on and I said I was quite sure there wasn't any such plot, and that the ALP must 
have been led up the garden path by one of its own people, somebody who was apparently 
aiming to get a seat as a result of this. Anyhow that was the end of that. They evidently 
accepted my explanation. Nobody questioned this again. 

There'd been another statement a little earlier in the Sunday Times, another of these silly 
statements that periodically appear in the media, one of these perennials. "Overseas trips for 
ministers", it was headed, talking about all the ministers who were about to have overseas 
trips, and they included me. I wasn't about to have an overseas trip, but they said that the 
Attorney-General, Mr Medcalf, was planning a private tour without cost to the State, and that 
I'd be away about three weeks during the parliamentary recess. [laughter] 

EH But is that your annual holiday?' 

MEDCALF This was absolute nonsense. But this is the sort of rubbish which is 
really gossip and which passes for news sometimes in the media. I suppose if there's nothing 
else to write about that's one way of filling up the columns. 

One other important matter which came to my attention and which I decided to do something 
about, was the matter of criminal injuries compensation. It appeared that it was time we 
increased the compensation for victims of crime. It had been $2000 for quite a while, and 
with the loss in the value of money I believed it was time the figure was increased. We were 
proposing to increase it to $7500 and subsequently we did this. It was considered, of course, 

II had got out of the habit of having annual holidays. You snatched a few days at Xmas and Easter if you were 

able to. I found ministerial duties very demanding. One or two of the younger ministers expected and took regular 

annual holidays (IM). 
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not enough by some and, of course, it probably wasn't enough in some cases, but it was 
certainly enough in the average case. It didn't mean that that amount was paid out every time. 
That was the maximum. It was a gesture really to provide for a sort of basic award because 
you couldn't really expect the government to indemnify every person who was the victim of 
crime to the full extent or the Treasury would have been bankrupt in no time. 

I would also receive periodical requests to compensate people by ex gratia payments where 
tragic events had occurred, and these would always be carefully considered and appropriate 
recommendations made to the Treasurer. 

EH We're getting towards the end here of our session today. Just before we 
wind up, could I ask you about your role as the administrator of the Crown Law Department, 
as an experienced lawyer going in to head the Crown Law Department. That must have meant 
an enormous difference. What was your relationship with the department? 

MEDCALF Well, I had a very good relationship with the department. I knew many 
of the senior lawyers in there from my previous practice. I knew the Solicitor-General, Ron 
Wilson, and the Crown Solicitor, Clive Langoulant, and the Crown Counsel, Kevin Parker, 
and quite a number of the others right through the staff. Of course, there were a number that 
I didn't know, that I hadn't met, particularly on the administrative side, but I had a very easy 
relationship with all of them. It was an entirely professional relationship. Although I was the 
political head of the department they continued to fill their normal roles which they did in 
most cases extremely well. 

I found the department very efficient and I never had any hesitation about relying on the 
advice that they gave me. Although I would discuss it with them, I wouldn't necessarily agree 
with everything, but I would hold the same kind of discussions that I used to hold with other 
professional people before I entered Parliament. Lawyers in a firm get used to talking to one 
another quite frankly about legal issues, because you have to get to the nub of a matter, you 
have to get to the truth, both of the facts and the correctness of the law. So this was no 
difficulty for me and no difficulty for them, I'm sure, and I believe they appreciated it. One 
or two of them indicated to me quietly that they were glad to be able to talk frankly to me 
about legal issues, knowing that I knew what they were talking about, and they weren't taking 
the sole responsibility for the outcome. They would be making a recommendation and I would 
be wanting their reasons and I would be evaluating their reasons just as they would evaluate 
the comments I made to them, so that we'd end up usually with a very practical and sensible 
legal result. It was a very happy relationship and I enjoyed it very much and I found them 
absolutely excellent. 

There were occasions when we had differences of opinion about things, but they were purely 
professional differences and we were able to sort them out, and I knew that if I decided to 
take a different line on something I had to be prepared to accept the responsibility for it. But 
I'm not sure that I can recall any case where we didn't finally end up basically agreeing, 
because they could also see sometimes that perhaps they were taking a particularly 
departmental view of something and I think they were often glad to get a different input. 
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EH There's something you'd like to add. 

MEDCALF Yes, on 5th October 1976, I made a ministerial statement on the Law 
Reform Commission Report. I tabled a report from the Law Reform Commission and decided 
to make a ministerial statement on it because it was time that the importance of the work of 
the Law Reform Commission should be referred to and highlighted. I had recently had a 
meeting with the commission and asked them to rearrange the order of priority of the projects 
which were currently before them (there were 32 at that stage) so as to upgrade matters which 
I believed to be of more importance than others. These included the review of bail, 
consideration of the need to establish a small debts court, and the subject of appeals from 
administrative tribunals. All these matters did subsequently come to fulfilment and in most 
cases resulted in some legislative action. 

I also referred to the habit that some governments had of referring to Law Reform 
Commissions matters which they found too difficult, and which they would never decide to do 
anything about. These were matters which normally go into the 'too hard basket' of 
controversial issues, and they had often been referred to Law Reform Commission in the past, 
simply to put off taking any action. Now I decided that was wrong and I was able to assure 
the Law Reform Commission that the matters I was referring to them were matters which 
would be seriously considered by the government for legislation. 

I also referred, with appreciation, to the work that the commission had done and I 
commended to members of Parliament the importance of the work of the commission and its 
staff. I, myself, over the years, found that it was a very valuable adjunct to the work of 
Parliament provided it was used in the right way. It didn't mean that you had to accept 
verbatim everything which the Law Reform Commission produced, but you had to take care 
only to refer to them matters which you seriously believed needed some legislative attention. 

END OF TAPE FIFTEEN SIDE B 
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A further interview with Hon. Ian Medcalf held at his office on 25th August 1993. 

EH Mr Medcalf, we're going to start today in July 1976 with your visit to 
the Pilbara and the effect that this had on you in terms of the Aboriginal experience that you 
had up there. 

MEDCALF In July 1976 I had the opportunity of spending two or three weeks in the 
Pilbara. Parliament was in recess, so I arranged to go there by car. I was able to plan my tour 
very carefully so that I visited all the main towns and centres from Carnarvon, northwards, 
and then inland to Nullagine and Marble Bar. The experience was very useful to me. I 
suppose it was the first time that I really became personally in contact with the problems 
which the law had with Aborigines. I had attended a seminar for justices at Carnarvon and 
then I went on from there to Onslow and Roebourne and Port Hedland. 

At Roebourne I was astonished to see the primitive conditions under which the Justices of the 
Peace operated. The gaol itself, which was right alongside the police station, was very, very 
primitive, but the courtroom was really almost on a par with the gaol. It was just a very small 
room, pretty airless, in the old police court building, and the justices used to sit in there. The 
Aborigines who were brought in before them were often pretty dirty. It was a very hot 
climate, of course, and in this airless room the whole atmosphere must have been very 
unpleasant and not conducive, in my view, to the proper standards which should apply to our 
courts, because this was in fact a court. The justices were trying the Aborigines and handing 
out sentences and so on. I met a number of the justices and I inspected the gaols. There was a 
women's gaol there also, alongside the police court, which was absolutely filthy, with filthy 
epithets scrawled all over the walls, and I discussed the situation with a number of local 
people, including the police and the community welfare whom I visited. 

I thought Roebourne was one of the worst towns as far as the Aboriginal situation was 
concerned, although at Onslow I also had quite a lengthy discussion with the local shire 
officers and several of the justices. They told me about their problems and the way the same 
people kept coming up before them. Most of the problems were caused by over-consumption 
of alcohol in all these centres. 

I went on to Port Hedland and there I interviewed the Aboriginal Legal Service Officer who 
was none other than Peter Dowding, who later became a member of Parliament himself and 
subsequently Premier of this State. He was then the ALS officer. I had never met him before, 
although I'd heard about him, and he, I think, was rather surprised to have a visit from a 
Liberal Attorney-General because he was clearly of a different political persuasion, and he 
didn't anticipate that I was going to suddenly drop in on him. Anyway we had a very frank 
discussion and he invited me to come out to one of the Aboriginal settlements with him and sit 
under a tree and talk to the Aborigines. My program didn't permit me to do that. 
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I had my secretary with me.1  We went on to Marble Bar and Nullagine. Nullagine was an 
eye-opener. We couldn't find anybody around for a while except the publican. The Aborigines 
lived in the creek - the Nullagine River known as the creek. The policeman was away and we 
paid a visit to the policeman's house which was situated about half-a-mile or so out of the 
town, and we arrived unexpectedly and rather surprised the policeman's wife. She had, I 
think, a couple of little children, and she'd been living in terror because the night before some 
drunken Aborigines had attacked the house and thrown stones on the roof. Her husband had 
been away on duty and she'd locked herself and the children in the house. Fortunately the 
attackers had gone away. Whether these people were ex-inmates of the gaol I don't know. 
The gaol was right alongside the policeman's house and it was a pretty primitive gaol which 
wouldn't have been difficult to escape from. Of course, in those days the policeman's wife 
used to have as one of her duties the task of feeding the prisoners. She had to prepare meals 
for the prisoners for which she received a small remuneration. But she was pretty upset with 
conditions there and we were rather concerned about her. She explained that the Aboriginal 
aide - police aide - used to come on duty first thing in the morning, but he would have to 
retire to the creek where he lived with the other Aborigines in the evening. If he had taken 
any drastic action against any of them during the day, they would beat him up when he came 
back in the evening. Altogether the whole situation was thoroughly unsatisfactory. 

Anyway, the upshot of my visit was that I received a lot of advice and helpful 
communications from quite a lot of people in the Pilbara who were of the view that we must 
do something to distract the Aborigines from their current way of living in the vicinity of the 
hotels and drinking all their social welfare allowances and getting into trouble with the police 
continually - the same people time and time again. They were most concerned for the children 
who were growing up in this atmosphere. The federal government had thrown a lot of money 
into some of these towns, particularly Roebourne. There were a lot of Aboriginal dwellings 
there which had been constructed at quite a high cost, which were in a dreadful state, broken 
windows and fences pulled to bits, the wood used for open fires in the grounds, half of the 
people sleeping outside their houses because they didn't want to sleep inside them - they 
weren't suitable for them - and a thorough waste of government money. 

It was quite obvious that a lot needed to be done about the Aboriginal question. My task, in 
so far as the Aborigines were concerned, was confined to the legal system, but it was obvious 
that the legal system couldn't operate in a vacuum, that you had to combine other measures in 
order to alleviate some of these problems. One of the main points that was made by local 
people was that you needed to open up one of the nearby stations and start a farm or a station 
property, under control, where the people who were convicted could be placed and perhaps 
taught some worthwhile activity or some trade, instead of just being allowed to drift around 
the town and get into more and more strife. This, as I say, was the beginning of my education 
into the problems of the Aborigines, and at a later stage I was able to take some action to 
perhaps help to alleviate some of the problems caused by the over-consumption of alcohol. 

1My secretary was then Barry Whitehorn who manned the office in Perth for the first 10 days and joined me at 
Wittenoom for the final part of the visit (IM). 
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EH A constant theme of this interview so far, and I know it will continue 
through, has been that of law reforms, Mr Medcalf. How were you able to work or, I should 
say, what were the differences between working as a backbencher and your role now as 
Attorney-General? 

MEDCALF When I became Attorney-General I realised that I could plan my law 
reform in my office, so to speak. When I was a backbencher I had to achieve it in bits and 
pieces as legislation was brought in by the government of the day, and I had the opportunity, 
perhaps in the party room or sometimes in the House, of talking to the ministers who were 
responsible for the particular Bills. If a minister saw the point I was making I would mentally 
give him full marks, but many of them simply argued against my proposition, particularly in 
the beginning. 

However, after a while, if they asked me to discuss it with their officers I realised that I was 
halfway there. Some of the officers though, absolutely refused to budge an inch and would tell 
the minister not to give way. Then I had to persuade members of the House. This happened 
where a minister was very dependent on his officers, and the officers knew that that was the 
case. They would simply tell the minister, "Don't give an inch to this backbencher," and so I 
had to then resort to persuading the members. This, of course, caused the ministers to take 
more interest in the matter and then they began to take notice of my suggestions. That's when 
I was a backbencher. 

But as Attorney-General I had much greater opportunity. I was the fourth Attorney-General 
from my legal firm, Robinson Cox. The others were R T Robinson, QC, who was Attorney-
General between 1916 and 1919; Sir Ross McDonald, QC, who was Attorney-General from 
1947 to 1948; and A V R Abbott (Val Abbott) from 1948 to 1953. There'd also been six 
former partners in this firm, over a long period of time, who had been members of the State 
Parliament, and I suppose I felt that I was following in a tradition and it was up to me to 
make the most of my opportunities. 

The first conference of Attorneys-General that I attended in Hobart, not long after my 
appointment, was attended also by the Commonwealth Solicitor-General, Maurice Byers QC. 
I'd only met him once before and after he'd listened to the discussions which we had at our 
conference, he said to me, "I can see that you will be a reforming Attorney." I'd never 
consciously thought of this but I suppose subconsciously, this is what was motivating me. 

Just as an aside, I did discover soon after my appointment as Attorney-General that my take-
home pay, if I may call it that, was less as a minister than it had been as a backbencher. I 
noticed this in December of the year that I was appointed - the month that I was appointed. In 
the first fortnight when I was a backbencher I received $1145.21 in actual remuneration, that 
is what you might call take-home pay. In the second fortnight when I was a minister, I 
received $1140.74, about $5 less - $10 a month less as a minister than as a backbencher. The 
difference, of course, was made up in much higher rate of tax that I was paying as a minister, 
and also one or two additional contributions which I had to pay as a minister to Cabinet 
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funds. But it struck me as being rather curious that I was to receive actually $10 a month less 
as a minister than I would have got had I remained on the back bench. 

Well, I suppose one of the first matters which concerned me was the offshore squabble 
between the Commonwealth [government] and State governments. This had been going on for 
quite a long time before we got into government. I first became aware of the acuteness of the 
problem when Mr Gorton became Prime Minister. Mr Gorton was a centralist and he became 
more and more unpopular with the various States the longer he remained as Prime Minister. 
He put forward the view that in the offshore area the Commonwealth should be supreme and 
the States should do what they were told. The States had always believed that they were 
entitled to control the territorial sea, that is the area up to three miles off the coast - up to the 
three-mile limit. Gorton took a different view and he was certainly unpopular in Western 
Australia over that very issue, and the federal members of Parliament were apprised of the 
State's point of view and what we thought of Mr Gorton. This concern went right through to 
the Cabinet ministers in the Brand Government. They all had the same view, and this was 
conveyed to our own State members of the federal Parliament. 

Well, during the period of the Whitlam Government there were very great difficulties because 
R F X Connor, who was the Federal Minister for Fuel and Energy at the time in the Whitlam 
Government, wouldn't budge an inch. He believed that the Commonwealth should dominate 
the offshore area and this view was also held by Keating, who was a minister also. Whereas 
Whitlam was, I think, reasonably neutral in this, he was really held in thrall, certainly by 
Connor and one or two of the Commonwealth public servants who were involved in this field. 

When the change of government occurred, Mr Ellicott who became the Attorney-General, was 
quite cooperative and he seemed to be prepared to adopt a far more reasonable view. I had a 
number of discussions with him and at the meetings of the Standing Committee of Attorneys-
General this question of offshore sovereignty was raised on a number of occasions. The High 
Court had decided in the Seas and Submerged Lands Act case that the Commonwealth 
Parliament had jurisdiction over the whole of the offshore area, including the territorial sea, 
right up to high-water mark. The State's jurisdiction ended at high-water mark - on the beach 
so to speak - and this was a severe blow to the State government and to the theory that we'd 
always believed that we were able to legislate in relation to the territorial sea. Anyway Mr 
Ellicott was far more helpful and he took the view that the whole matter should be reopened 
for further discussion, and we certainly took advantage of that. 

We let it be known that we wanted the offshore jurisdiction returned to the State in relation to 
the territorial sea, certainly in relation to the three-mile limit. Sir Charles Court, the Premier, 
lost no time in telling Mr Fraser and the new federal government where we stood on this. I 
took the matter forward on every occasion with the Commonwealth Attorney-General and at 
the standing committee meetings. We made it clear that we were going to insist, in so far as 
we were in a position to, that we should continue to have the active management of this area 
in relation to environmental matters, mining and petroleum, and the civil and criminal law, 
which hitherto we believed had applied in the territorial sea. It was really quite important, 
particularly in relation to fisheries and other activities. 
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EH Excuse me, Mr Medcalf, were these discussions held at special meetings 
or were they part of Premiers' conferences at the time? 

MEDCALF They were mentioned at the Premiers' conferences and they were also 
the subject of discussion at Attorney-General conferences. In addition, representations were 
made by the Premier direct to the Prime Minister and his advisers. 

EH Did Sir Charles Court have to argue his case aggressively as a States' 
rights person? 

MEDCALF Sir Charles Court argued from the point of view of common sense, that 
the State in fact had all the administration and always had had the administration of these 
areas, and it was futile for the Commonwealth in Canberra to be duplicating the activities 
which we already carried out; it was not only stupid, it was uneconomic, and he put his case 
very, very forcefully. 

EH I suppose what I'm asking is, did he need to put it forcefully? 

MEDCALF Well, yes he did, because if he hadn't nothing would have happened. He 
was met by the argument that the High Court had already determined that this was a 
Commonwealth responsibility. That's where I came in; to find the ways in which we could 
cooperatively arrange for the State to handle the actual administration of the area in some 
sensible way which would avoid the duplication by the Commonwealth. 

EH Did you both make a formidable team, going to Canberra? 

MEDCALF Well, we thought so. [laughter] This was argued on many occasions and 
my part in it, although I attended Premiers' conferences with Sir Charles on several occasions 
when this was discussed and other similar matters, my part was largely then to talk privately 
with the Commonwealth Attorney-General or the Prime Minister, whenever I got the 
opportunity, and put the arguments to them in a practical way - work out practical ways in 
which the best administrative and legal solution could be devised. 

EH How much easier was it to work with the Fraser Government than the 
Whitlam Government? 

MEDCALF Oh well, it was very much easier to begin with, but I doubt that [this 
situation lasted long because] Fraser was rather difficult. He seemed to become increasingly 
difficult. He put forward all sorts of views which clearly had come to him from the 
Commonwealth bureaucracy, and he was very dominating in relation to his own Cabinet. 
Several of his Cabinet ministers, to whom I spoke about things from time to time, would say 
to me, "You know Mr Fraser has very definite views on this," and this surprised me. It 
surprised me because I felt that, say, a man like Bob Ellicott, who was the Commonwealth 
Attorney-General at the time, with his very great ability and his considerable standing as a 
respected barrister in Sydney, he could have had some greater influence. But on one occasion 
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I went over specifically to talk to Mr Ellicott about some of these matters. On this particular 
occasion it was about a referendum that Mr Fraser was proposing to hold, to which we were 
opposed. Although Ellicott seemed to agree to a large extent with what I was saying, he 
couldn't bring himself to say he agreed. It was obvious to me that he could see the argument 
and the point of the argument that I was making, and under other circumstances I could see 
that he could have well agreed with me. But on this particular occasion, it was quite late at 
night, about eleven o'clock, when I was talking to him in his office at Parliament House, he 
said to me, "Come and talk to the Prime Minister and tell him what you told me." This 
puzzled me and I said, "Surely you can talk to the Prime Minister and explain the situation?" 
because I believed that I had convinced Mr Ellicott. He said, "No, no. The Prime Minister 
will make up his own mind. You come and talk to him and tell him what you've told me." 

So he wheeled me into the Prime Minister, who was in his office with several of his 
ministers, and the Prime Minister was very charming, offered me a drink, and didn't give me 
a chance to put my argument at all. Ellicott told him what I'd been saying, and he said, 
"Well, if you will agree to this,1  we will agree to something else." In other words he wanted 
to do a deal with me. I said, "I'm not in a position to make an agreement." 

END OF TAPE SIXTEEN SIDE A 

'What he wanted was for me to indicate that we would not oppose the referendum on simultaneous elections, in 
which case he would consider dropping the other referendum issues, including a retiring age for High Court judges, 
and party replacements of retiring senators (IM). 
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MEDCALF So I said, "I'll have to refer that to the Premier, Sir Charles. I'll ask 
him what he has to say to you about your proposition." But what struck me as being amazing 
was that no-one seemed to have any real influence with Mr Fraser. He had made up his mind 
and that was it. This I found quite strange. It certainly wasn't the case with Sir Charles Court. 
He was ALWAYS open to discussion and reason and if you had a good case, and you really 
knew what you were talking about, you would be able to convince Sir Charles, but it 
appeared that it was not possible to convince Mr Fraser. 

EH Mr Medcalf, now back to State matters and constitutional reform in 
1976. 

MEDCALF Well, the Leader of the Opposition, Mr Jamieson, had been talking for 
some time about the abolition of the office of Governor, and it had been Labor policy for 
some years to abolish the Upper House, that is the Legislative Council. We, of course, 
opposed both these propositions and although they hadn't been able to do much about it, 
there'd been a lot of talk emanating from ALP circles about the need to get rid of the 
Legislative Council. Labor had never had a majority in the Legislative Council and so they 
believed that the best way to overcome the situation was to abolish it. There was even a move 
that it should be done in a nice sort of a way by simply combining the Council with the 
Assembly. That view was put up by Lyla Elliott on one occasion. But that would have meant 
a unicameral system, that is, one House of Parliament, and we believed that we should 
maintain the two House system as a much more stable parliamentary arrangement. In order to 
prevent either of these proposals being achieved without the approval of the people, we put 
forward the proposition that a referendum of the people should be necessary before the Upper 
House could be abolished, or before the office of Governor could be abolished. 

Mr Jamieson scoffed at this, and several other people made comments to the effect that it was 
quite unnecessary to do this, but for some years we'd been perceiving this threat that if Labor 
did get control of the Upper House they would be required by their platform to abolish it. 
After all it had been abolished in Queensland, and the ALP Federal Conference had directed 
all ALP members to be prepared to move for the dissolution of Upper Houses. 

In his Chifley Memorial Lecture in 1957, Mr Whitlam had said that it was the role of State 
Labor members to preside over their own dissolution, and there was no guarantee that this 
would not happen on some future date so it was, in fact, quite a real problem. Mr Jamieson 
himself had spoken about the desirability of having an administrator instead of a governor, 
saying that a State Governor was quite unnecessary and the job could be done by an 
administrator. In other words, a nominal person appointed to sign papers whenever they were 
put in front of him. 

It became part of the platform of the Liberal Party for the 1977 election that if re-elected we 
would take steps to entrench the roles of the Legislative Council and the Legislative 
Assembly, and to preserve the office of Governor. This was misrepresented, of course, as 
most things in politics are misrepresented, in that it was made out that what we were trying to 
do was simply retain control of the existing electoral arrangements without any change. Now 
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the proposals we had would have no effect on electoral arrangements. It would still be quite 
possible to change the electoral system so long as the members of the Legislative Council 
were elected by the people and not simply nominated as they have been in New South Wales 
for many years. 

These proposals were quite firmly endorsed, of course, when they were made public as part 
of our platform for the 1977 election, and the government was returned with an increased 
majority. So it could not be said that we didn't have a mandate to do this. But at a later stage 
I'll refer to how the proposals were, in fact, implemented. 

EH I don't know whether you'd want to deal with this question now or later, 
but I would like to ask you your view of the electoral system for the Legislative Council, and 
your view on any changes that took place or needed to take place. 

MIEDCALF Well, there was a constant attack on the electoral system for the 
Legislative Council. It came mainly from the Labor Party, but it was also strongly put by the 
West Australian. It seems that the West Australian had an editorial policy, which they still 
have today despite many changes that have been made. There is still this hangover of belief 
that the Legislative Council is unrepresentative, and the basic reason has been that there is a 
weighting in favour of country electorates; in other words you don't need so many electors in 
country districts as you do in the metropolitan area. Now this system has been changed 
several times, but in those days it had been improved vastly on the period perhaps 20 years 
before; 20 years before there'd been voluntary voting, and compulsory voting was brought in 
at the instance of Dr Gordon Hislop, a former Liberal member of the Legislative Council,' 
and many other changes had been made. But because Labor had never got a majority (indeed 
they did worse under compulsory voting than under voluntary voting) they felt that something 
had to be done, so they kept putting forward this view that the Legislative Council's electoral 
system was unfair. 

My own view has always been that you do have to have some sort of advantage for people 
living in isolated areas. WA being such a vast State, an enormous State, you do have to give 
some special consideration to voters in outlying places like the Kimberley and the south-east 
and the goldfields and many of the country districts. The counter-argument has been put that 
you can provide the members with more secretaries and more secretarial staff to ensure that 
they can look after these people, but that's a stupid answer. In practice it's only the ability of 
country people to have personal contact with their member, to see him in the district, that 
gives them any fair basis of representation. 

My own view is that the system has generally been reasonably fair and I've always been 
prepared to go along with it. I believe in giving some advantage to the country districts and 
the outlying areas. 

1This was in 1963. The change and its consequences are referred to in my speech on the Acts Amendment 
(Constitution and Electoral) Bill on 27th Oct 1983 (IM). Copy attached see pp. 548-561. 
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EH Now, we'll continue on with the law reform measures that you were 
implementing. 

MIEDCALF Well, law reform was a continuing interest, as I have said, and we had 
certain proposals for changes in the parole system. The Crown Counsel, Kevin Parker, was 
asked to prepare a report on our parole system, and this was in hand. At this stage it hadn't 
been received, but we were aware of the need for a number of changes in the parole system. 

There were also problems in connection with delays in the courts, delays between the time 
when someone was arrested and the time they were brought to trial. This was also a matter 
which we were constantly endeavouring to come to terms with. There were always individual 
cases where something was going amiss and each time this happened it would be referred to 
me, and I would endeavour to do something about it. I won't go into all the details of these 
cases. There were quite a lot of them. 

Gradually we managed to bring in a number of reforms. One of the reforms was to reduce the 
time delay in relation to committal hearings; that is, the preliminary hearing of a serious 
charge before a magistrate. We brought in a system of what were called 'paper' committals, 
whereby the main facts were put on oath on paper, and instead of people having to appear 
they were considered much more speedily by the magistrate without having to go through an 
earlier trial before the main trial in the superior court. 

There were complaints made about the legal profession which I was asked to investigate. I, of 
course, was aware that for a long time people had complained about lawyers for one reason or 
another. Frequently the complaints were made by somebody who had lost a case or somebody 
who was complaining that there had been undue delay in their own particular matter. When 
you look into these cases you often find that there are other factors. It was suggested to me 
that we should have a special tribunal to sit and hear complaints made against lawyers, and 
that it was quite wrong for the Law Society or the Barristers' Board to have anything to do 
with them. There were a series of complaints made by Mr P H Robson which finally brought 
the matter to a head. I referred these complaints to the Crown Law Department for inquiry, 
and finally we felt that it would be better if we had a proper inquiry into the whole problem, 
because it did seem to be difficult, publicly, to maintain that the legal profession itself should 
have the exclusive power to investigate complaints against its own members. In the past this 
had always been reasonably satisfactory because there was probably no-one harder on their 
own members than members of a particular profession. The conscientious members of the 
profession don't tolerate other members who are not doing their work properly. It's difficult 
to explain this to the public and there's always a feeling that lawyers are all sticking together. 
So we decided that we would have an inquiry into that, and more on that later. 

We were also conscious of the need to reduce the costs in courts. I was continually putting 
forward proposals over a period of years for changes in the jurisdiction of the courts so that 
the lower courts, where the cost scales were less, could hear more and more matters. In other 
words, their jurisdiction might be limited to a certain figure, say $1000, and that should be 
increased to a higher figure so that more and more matters could go to the lower echelons of 
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the courts and thereby reduce the cost to the public who were involved in the cases. 
Arrangements were made for some of the courts to overcome delays by sitting during their 
Christmas breaks. We went to all sorts of lengths to try and improve the system. I may say 
that this is not something that can suddenly happen. It was a continuing move over a period of 
years, and it's something that has to be constantly watched, otherwise it gets out of hand in no 
time. 

Cases were continually being brought to me where somebody claimed to have been wrongly 
sentenced. I'd always investigate these. I'd get a report from the Crown Law Department and 
the judges, where appropriate - not the individual judges but the Chief Justice to whom, of 
course, the Attorney-General always has access. I may say that's important because otherwise 
there would be a suggestion that you were interfering with the course of justice, so that all I 
would be doing would be inquiring in connection with some complaint that had been made. 
My inquiry would be directed to the Chief Justice who would then make his own inquiry of 
the appropriate judge. 

EH And then he would naturally report back to you? 

MEDCALF He'd report back to me and let me know.1  

EH Were there many of these occasions? 

MEDCALF There weren't very many of these cases, but it was surprising the 
results. For example, on one occasion a complaint was made to me that one particular judge 
had been sitting on a judgment that the parties had been waiting several months for. I may say 
that this was a highly respected judge who was evidently overworked. I spoke to the Chief 
Justice about it and I heard nothing further from him except that I learned that within a week 
of my speaking to the Chief Justice, the particular judge delivered his judgment. He'd just 
been hurried along by the Chief - perhaps he'd overlooked it, I don't know. 

That was, of course, the best way to do things because then there was no suggestion that the 
political arm of government or the executive arm of government was interfering with the 
judicial arm. 

EH That might be something that we could follow up too, because that 
comes up as a question in politics reasonably frequently, doesn't it - the separation of those 
two paths. 

MEDCALF You have to be very careful of that. I was always very conscious of it. 
But many of the ministers aren't, and they have to be told. Of course the person to tell them 
is the Attorney-General. There were a number of cases of ministers, from time to time (and 

1This answer gives the wrong impression. If it was a matter of administration, I would probably hear from the 
Chief Justice again. He certainly didn't report to me' in the normal sense (IM). 
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these things happen in all governments), criticising some decision of a court, perhaps while 
the matter was still in train before the final decision had been given. Of course that's 
absolutely wrong and it's quite possible for that minister, if he's not careful, to find himself 
cited for contempt of court. There must be no interference whatever of any kind, and one has 
to impress on ministers, and I certainly was well aware, that you don't comment on a case 
which is currently before the courts. That's sometimes over-looked, particularly by new 
ministers. 

One of the important matters which we were concerned about, was the question of the 
uniform law of defamation. We had asked our own Law Reform Commission to examine the 
rights of West Australians to privacy. I gave a reference to the Law Reform Commission, 
asking them to examine practically every aspect of privacy. The commission was to look in 
detail at the collection and recording and storage of information by State departments and 
authorities and members of the staff, and was to examine the passing on that information to 
other government departments; also powers of entry on premises, searching people or 
premises by police and other officials, and other matters which related to people's privacy. 

This project was given to the Law Reform Commission in the early stages of my appointment 
as Attorney-General. I was also concerned about computers - the use of the information which 
was stored in their memory banks which would impinge on people's privacy which could be 
used almost anywhere. There was no law on the subject at all. There was no law to ban the 
misuse of all this information. This was all part of this reference. The Commonwealth was 
also concerned and Mr Justice Kirby who was the Chairman of the Commonwealth Law 
Reform Commission, was talking about the same thing at this time. 

The [law of] defamation, of course, was inextricably interwoven into this whole question of 
privacy. There had been a lot of agitation, particularly from the media, for some time, that 
the Australian States and the Commonwealth should have uniform defamation laws, and there 
was a good argument for this in that newspapers and periodicals went from State to State. 
They weren't confined to [particular] States and if something was permitted in one State and 
illegal in another, it was a most illogical situation, and not only that, it was quite a dangerous 
situation for the media to find themselves in. Whilst appreciating this argument, we were not 
prepared, in Western Australia, to simply hand over our powers to the Commonwealth, that is 
our powers in relation to passing laws on defamation. This was a State power. We were not 
prepared to hand it over although we were prepared to subscribe to uniform laws which all 
the States and the Commonwealth together could agree upon. 

The Labor Party, on the other hand, was in favour of handing over this power to the 
Commonwealth, and this was one of the items in the Labor Party platform, which they were 
putting forward in the 1977 election. We were opposed to that. However, we were quite 
prepared to cooperate and we supported initiatives by the Commonwealth to bring in uniform 
laws, although at the same time we were not prepared to hand over our powers so that they 
could bring in whatever they liked. We wanted to have a say in it. 
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I was interested in a comment made by a university professor in New South Wales. 1  Talking 
about the media, he wasn't prepared to give full power on this subject to any group that might 
allow the media to police themselves. He said, that we must first determine how responsible 
the media were, and be very careful that although defamation laws should be made more 
uniform they shouldn't be liberalised too much. 

I was concerned that at the same time that we had uniform defamation laws, we should do 
something to protect the right to privacy of private individuals, otherwise we would find that 
anything could be said about people with impunity. Their reputations could be destroyed 
overnight by publicity which might be quite untrue, statements which turned out to be quite 
incorrect and which could have a very devastating effect on private citizens. So that was a 
continuing matter which we started off and, at a later stage, we engaged our Law Reform 
Commission to make a further report on defamation and privacy. 

One of the important matters, I believe, which we managed to change, was the right of 
accused persons to make unsworn statements from the dock during criminal trials. There was 
an old English law that allowed a person accused of a crime to make an unsworn statement, 
and if he made an unsworn statement he couldn't be cross-examined on it. Now this right had 
been very seriously misused in many cases, and it had often been criticised by judges but 
nothing had ever been done about it. The situation often occurred where a person who might 
be undergoing a trial for rape would, through his counsel, cross-examine the victim of the 
rape and she would be asked all sorts of questions concerning her previous sexual history - 

cross-examined quite mercilessly - but when the time came for the accused to give evidence 
he would decline to give evidence but elect to make an unsworn statement on which he 
himself could not be cross-examined. This was particularly unfair and we decided to copy the 
example which had already been set by Queensland and abolish unsworn statements, so we 
were the second State in Australia to abolish unsworn statements. Indeed, I believe that you 
can still make unsworn statements in some other parts of Australia, but they were abolished in 
this State in 1976. 

At the same time we brought in some other reforms concerning people involved in rape cases, 
and also in relation to children. A person could not be convicted on the uncorroborated 
evidence of a child under twelve. The previous law had simply spoken of a "child of tender 
years". Another change was to allow witnesses who couldn't understand the meaning of an 
oath or an ordinary form of affirmation to give evidence after they had indicated simply that 
they understood the meaning of telling the truth.2  

The proposals that we were making received quite a bit of publicity because they were 
considered to be rather radical, strange as it seems. Some of the women's groups were very 
much in favour of them. Even criminal lawyers - some criminal lawyers - supported them in 

1Professor Robert Hayes of the University of NSW reported in the West Australian of 2nd Feb 1977 (IM). 

20f course the court had to be satisfied that they understood the necessity to tell the truth (JIM). 
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Western Australia, although in other States the proposal to abolish unsworn statements has 
been condemned by many members of the legal profession [and some politicians]. 

END OF TAPE SIXTEEN SIDE B 
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EH You were just saying why criminal lawyers were opposed to this. 

MEDCALF Well, in some of the other States criminal lawyers traditionally had used 
this defence, and they had found it a very useful defence to use, and they didn't want to lose 
the opportunity of using it. I think that's the basic reason. 

EH And the response of the women's movement? 

MEDCALF Well, the women's movements were very pleased about it, and there 
were public statements by the group called Australian Women Against Rape, to the effect that 
they were very, very delighted that the government was taking this action. Mrs Nancy 
Rehfeldt, the secretary, expressed her delight. She said, "It seems particularly unfair when 
you see a woman who claims she has been raped, forced to face up to stringent cross-
examination, sometimes by three or four lawyers, and the accused man is allowed to tell his 
version of what happened from the safety of the dock without fear of cross-examination." She 
referred to one or two cases where this had happened. 

EH That was taken from the West Australian of 23rd September 1976. 

MEDCALF That's right. There was quite a bit of publicity given to what we were 
doing in law reform, and on 6th October 1976, Margot Lang wrote an article [with the 
heading that] the government was starting a campaign to update the laws.1  This was largely 
based upon a report which I gave on the activities of the Law Reform Commission in which I 
referred to the fact that the law must be responsive to the changing needs of society. I 
mentioned that for many years up to the '60s, very little attention was paid to law reform 
apart from a few isolated exceptions. That was the case. We just continued in those days with 
the old laws which we'd always had. Nobody then seemed to be very interested in law 
reform. 

I also mentioned the fact that sometimes there were positive dangers in changing the law 
where there was no clear evidence of present or future problems. So you don't just have law 
reform for the heck of it, you have law reform where there is a proved necessity to change 
the law and you know that you're going to change it for the better. I also mentioned that the 
government was not going to embark on law reform unless it had some intention of using the 
reports, that some governments in the past had been known to use a Law Reform Commission 
as a kind of too-hard basket for controversial matters, just so they would be able to put off 
taking any action. I believed this was a wasteful use of the taxpayers' money and the time of 
the commissioners, and we intended only to refer matters to the commission which we thought 
would be likely to end up in new legislation. I had in fact spoken to the commission myself 
shortly before this, and gone right through all their current assignments and changed the order 
of priority so that we were going to deal with practical matters which had some chance of 
ending up in legislation. 

11n the West Australian newspaper (IM). 
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Nevertheless, surprisingly, we were criticised by the Labor Party. I suppose this is part of 
politics. 

EH Yes, I was going to ask you. You said 'surprisingly'. 

MEDCALF I thought it was rather silly. We were told that there were dangerous and 
significant departures from criminal law, proposed under our new Evidence Act Bill - these 
were the ones to abolish unsworn statements, the other aspects of evidence that I've already 
mentioned. Mr Evans, who had been Attorney-General in the Tonkin Government said that 
we were eroding the rights of an accused person, rights which included a bulwark of British 
law that a person was innocent till proven guilty.' Of course this was really nonsense 
because he was overlooking the fact that we were simply equalising the score and putting the 
accused in a more equal position with the victim or the person on the other side. 

We were also asked to close rape trials to the public, here again by the Australian Women 
Against Rape.2  We were told that it would be better if the public were excluded from rape 
trials because it was embarrassing for the women concerned. We didn't accept this because I 
made the point that we didn't favour closing the courts. There is pressure to close courts 
during rape proceedings, but the only way to get at the truth is to keep the courts open, 
otherwise if the courts are not open, people will imagine all sorts of things being said behind 
closed doors and, indeed, people will often tend to be far more accurate and careful in their 
evidence if they know that the public may see or hear the proceedings, than if it's given in 
secret. We were not in favour of secret courts. But nevertheless I pointed out that it was 
always open to the court to close the court for a particular time during [the hearing of] some 
particularly delicate situation involving somebody personally. But that's quite a different 
matter and that's always available - the court can do that at any time if it wishes to. 

We had a number of situations where the judges found that there was a need to tighten up our 
appeal procedures. There were flaws in various Acts and as these came to hand I always acted 
immediately. As soon as I read or received a suggestion from one of the judges that there 
should be a change for one reason or another, I would immediately refer it to the appropriate 
Crown Law officer and get a report, and then carefully consider what action we should take 
in order to rectify the situation. One of these problems concerned people who were released 
on bail simply because they had filed an appeal - they'd lodged an appeal - so they were let 
out on bail. This, of course, was quite serious because sometimes you might not see these 
people again. They simply lodged an appeal, went out on bail and disappeared. This was 
brought to our attention and we speedily rectified the situation. 

Another matter was the rights of fathers of illegitimate children. The situation had gradually 
developed that the fathers of illegitimates virtually had no rights, and I asked the Law Reform 

'Reported in the West Australian 1st Dec 1976 (IM). 

2Thjs group wanted all medical evidence to be given in chambers, that is, in private. Otherwise they were said to 
favour open courts (IM). 
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Commission to investigate the position of these people, and give special attention to whether 
fathers of illegitimates should receive notice of adoption proceedings, and what rights a father 
might have concerning adoption, custody or access, and ways of overcoming situations of 
personal conflict. However, I made it quite clear that I didn't believe we should go back to 
the system that had operated some 20 or 30 years before when the father of an illegitimate 
had to give his consent before a child could be adopted, even though he did nothing for the 
child, but simply held up the opportunity for that child to be brought up in a normal family 
situation. 

The Commonwealth government decided to remove the status of illegitimacy altogether from 
federal law. Mr Ellicott put this forward and I was asked to comment on it. I had much 
pleasure in pointing out that the Commonwealth would only be catching up with WA on this 
matter, and that for all practical purposes WA had virtually abolished all distinctions between 
legitimate and illegitimate children some years before, particularly in relation to property and 
inheritance laws. Indeed I'd had some hand in that myself when I was a backbencher. [ ... ] 

International adoptions, was a matter we wanted to do something about. There were all sorts 
of difficulties, and I put a proposal to the Standing Committee of Attorneys-General that 
certain changes should be made in adoption laws in Australia. They agreed that a draft Bill on 
adoption laws should be prepared for consideration at a later meeting to provide that 
Australian citizens who wanted to adopt a foreign child need not actually reside in the foreign 
country to establish a right to adopt the child, so long as the foreign country didn't require 
this. Our laws in some cases had required that an Australian citizen had to go and live in that 
country before they could adopt a child. This was a proposal which found its way eventually 
into the law. 

Some proposals were put forward for very substantially increasing drug penalties. They were 
to be increased to 25 years or a fine of $100 000, and this was put forward by the Minister 
for Police who was in charge of this area, and was severely criticised by the newspaper and 
the Law Society on the basis that they'd cut out the right to trial by jury, and that if people 
were going to be subject to these very heavy penalties, they should have the ancient right of 
being tried by their peers. I discovered when it was referred to me that they had not read the 
Bill properly, and I was able to point out that they would be able to have a trial by jury, that 
we hadn't abolished trial by jury, except in the case of certain relatively minor drug offences. 

EH Mr Medcalf, we'll now move on to the situation of Mal Bryce's 
allegations against Ray O'Connor and Sir Charles Court in the Assembly. What was your role 
in dealing with this? 

MEDCALF Well, I was brought into this because although it was a matter which 
took place exclusively in the Assembly, there were.... 

EH This was at the end of 1976, wasn't it? 
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MEDCALF Yes, that's right.1  There were references to me having to take some 
prosecution action. The situation was that Mal Bryce, who was the Labor Member for Ascot, 
had made a number of allegations against Sir Charles Court and Ray O'Connor - Sir Charles 
being the Premier and Ray O'Connor being the Minister for Police. He made these under 
cover of Parliamentary privilege in the Legislative Assembly, and they were very serious 
allegations alleging financial manipulation of various kinds, which appeared to amount to an 
allegation of corruption of some kind, but the details were not specified. He simply made 
these allegations but didn't give any detail whatsoever. The Premier and the minister were 
very upset and outraged at these suggestions and, of course, they denied them, and the 
Legislative Assembly instituted a Committee of Privilege under the Parliamentary Privileges 
Act, so that the Committee of Privilege was to examine the allegations and see what truth 
there was in them, and give the person who'd made the allegation, Mr Bryce, and any 
witnesses, the opportunity to establish their allegations and to give the ministers the 
opportunity to hear them and refute them if they were able to. 

The matter was given a great deal of publicity, of course, in the media, as such matters 
always are,, but when the committee met they asked Mr Bryce to appear before it and to 
substantiate his allegations. He did appear but refused to answer questions. When they asked 
him to elaborate and to give the details of his allegations, he refused to make any statement. 
This was also given fairly wide publicity and the committee finally, having no actual proof 
before it, brought down their report and the committee chairman, who was Ian Thompson the 
Liberal Member for Kalamunda, gave notice of motion in the Legislative Assembly to ask the 
Attorney-General, myself, to initiate a prosecution against Mr Bryce under Section 59 of the 
Criminal Code. This section says that a person who refuses to answer lawful questions before 
a committee of Parliament is guilty of a misdemeanour and liable to two years' gaol. So this 
also created quite a sensation because it was most extraordinary and unusual for a member of 
Parliament to be prosecuted under the Criminal Code. 

Various people came out then, of course, as always happens on these occasions and bought 
into this and made public statements. The President of the National Country Party called for a 
Royal Commission into these allegations. The president, Mr Fletcher, was involved, I think, 
in the turmoil which was going on in the National Country Party at that particular time. He 
was refuted by the Parliamentary Leader of the National Country Party, Dick Old, who was a 
member of the Cabinet, who said it was not for Mr Fletcher to endeavour to direct National 
County Party MPs in any way whatsoever. Mr Fletcher had said that it was highly necessary 
to establish the truth of the allegations. [ ... ] 

Well, the matter was given to me to look into, and I'd been asked to bring proceedings under 
the Criminal Code. I referred the matter immediately to the Crown Law Department for 
advice. However, the government, a few days later, decided to drop its plan to take criminal 
proceedings against Mr Bryce. I can't remember the exact details but I believe that I would 
have advised the Premier that it was inappropriate in the circumstances to take any action, 
having been so advised myself by the appropriate officer in the department. So the 

1The accusation was made in the Legislative Assembly on 9th Nov 1976. 
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government then, in the Assembly, decided to express its contempt for Mr Bryce for the 

allegations he had made, and this in a sense illustrated the rather weak provisions of the 

Parliamentary Privileges Act. It doesn't seem to provide adequate safeguards for allegations 

being raised and not substantiated which, of course, could have been made against a member 

of the public just as they were, in this case, made against other members of Parliament. There 

were, and are, serious defects in the Parliamentary Privileges Act. 

The motion which was finally passed said that the House viewed with strong disapproval Mr 

Bryce's conduct in irresponsibly making serious allegations under parliamentary privilege, 

believed that his refusal to answer questions might amount to contempt [of parliament], 

resolved to record the House's contempt, and asked me to consider appropriate amendments 

to the Act to provide the House with more adequate powers of punishment for MPs for 

contemptuous conduct. There was a very bitter debate in the Legislative Assembly, as might 

have been expected, over these issues. The matter then again fell into my lap, because I was 

asked to consider appropriate amendments to the Act to provide the House with more 

adequate powers. 

It was a few months before my report was able to be given because I, of course, referred this 

to the department again for their consideration. It was suggested that the powers of the 

Speaker in the Assembly, and the President of the Legislative Council should be strengthened 

to enable them to deal more effectively with the abuse of parliamentary privileges. One of the 

problems is that unless somebody objects to a statement immediately it is made, and asks for 

it to be withdrawn, that objection cannot be raised on a later occasion. It seemed that that was 

one defect. There were quite a number of other defects in the Standing Orders of both Houses 

of Parliament, and also in the Parliamentary Privileges Act and I was pressed to give my 

report. Mr Jamieson, who was still Leader of the Opposition, expressed his views in the 

media on a couple of occasions, and said that he didn't believe that there should be any 

change. There was no need, he said, to widen the powers of the Speaker or the President of 

the Council, and nothing need be done about it. 

Mr Bryce had, in fact, used a term when he was making these allegations against the 

ministers; he used the term that one of the ministers had 'sticky fingers'. Now it would have 

been, I think, quite open to a minister to ask for that to be withdrawn at the time, and that 

would have probably been the end of the matter. But that didn't happen. The West Australian 

on 2nd May 1977, wrote an editorial in which they said they thought we should be very 

careful about changing the restrictions or easing the restrictions on members of Parliament, in 

raising matters of public importance. This was what you would expect of the newspaper 

because they were always open to give maximum publicity to these things. They didn't want 

these things to be suppressed. 

Anyway the report was finally given in July, and the report was to the effect that the 

government would seek to give Parliament the power to expel members of Parliament. This 

was a tough new measure which would deal with members of Parliament who were held to be 

in contempt of Parliament, and in principle the government agreed to these changes, and to 

changes to Standing Orders to bring the WA Parliament into line with the British House of 

Commons. In other words, we had a precedent for what we were proposing and that was the 
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precedent of the House of Commons which already had this power to expel. These changes 
were proposed in the report which was finally given by me and accepted by the government. 
It provoked further comments, of course, from all and sundry, but I was pleased to see, a few 
days later, the newspaper published a letter from a member of the public who congratulated 
me on the proposals for dealing with MP's, and reminded Mr Jamieson that he hadn't 
criticised the Labor Premier of New South Wales, Mr Wran, who had [failed to repeal] a 
similar provision in the New South Wales legislation. Mr Jamieson was objecting to what was 
proposed here, although it already applied under the Labor government in New South Wales. 
This correspondent suggested that I should go further and study the Swiss system which 
provided that if electors became dissatisfied with the performance of their member, a certain 
percentage of them could petition for his recall from Parliament and have a by-election. 

EH How do you think that would go down? 

MEDCALF I didn't go that far. I didn't think that was very sensible. The Swiss 
system has many differences. 

EH We're going to cover a few more things that were concerned with law 
reform in this late 1976, early '77 period. 

MIEDCALF Another matter which was referred to me by the Full Court of the 
Supreme Court was the question of search warrants. I indicated that we would take whatever 
action was considered appropriate to clarify certain issues which had arisen in regard to legal 
professional privilege; in other words, the right of lawyers to claim that information in their 
possession should not be handed to the police because it was a matter of legal professional 
privilege. This did give rise to a report from the Solicitor-General, Mr Ron Wilson. He had, 
in fact, appeared in the particular case and he subsequently gave some advice to me on it. His 
view was that the information which was given by an accused to his counsel should remain 
confidential. This, of course, had always been the traditional view but it was under attack. 
Anyway we did have a report which was produced on this, and it was made clear that the 
only real privilege which attaches to statements that are made, is the privilege which applies 
as between citizens and their lawyers. It doesn't even apply to the same extent in relation to 
statements made by citizens to doctors or to priests. The only real privilege that the law 
applies is legal professional privilege. There were quite a number of aspects of this but it did 
at least clarify the position. 

END OF TAPE SEVENTEEN SIDE A 
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A further interview with Hon. Ian Medcalf held in his office on 8th September 1993. 

EH Mr Medcalf, I'd like to start today asking you to discuss something that 
came up last week, but to go into a bit more detail. This was the discussion we commenced 
on the three arms of government, and the relationship of the Attorney-General to those 
different arms. How complicated was this? 

MEDCALF Well, the three arms of government traditionally are the legislative, 
executive and judicial arms. The legislative comprises the two Houses of Parliament, that is 
the representatives of the people. The executive is the public service and the Cabinet, that is 
the Executive Council and members of the Cabinet. The judicial represents the courts. They 
all, traditionally, in constitutional theory under the Westminster system, have different roles to 
perform. They're all supposed to be relatively independent of one another, except that the 
executive is supposed to be answerable to the legislature. Now in practice, because of the 
development of the party system from about the middle of the last century, we find that the 
executive has become less and less dependent upon the legislature as such, and more and more 
dependent upon the majority, which the particular party, which forms the government, has in 
the Legislative Assembly or the Lower House. 

But quite apart from the fact therefore, that the executive has tended to overcome its 
dependence on the legislative arm, we have found that the judicial arm has been encroaching 
more and more on the role, not only of the executive, but also of the legislature. Now this is 
something that some people would resist and would deny. But the facts speak for themselves. 
There have been quite a number of instances of this and some were occurring during our time 
in government. 

As far as the Attorney-General's role was concerned, he is a member of the legislative arm, 
but being the Attorney-General and a member of the Cabinet he is then also a member of the 
executive. The Attorney-General under the set-up in Western Australia, has the overall 
administrative task of supervising the administration of the courts, so that although the 
Attorney-General has to keep him or herself quite distinct from taking any part in the judicial 
side, nevertheless there is a degree of supervision - I hesitate to call it control - but a degree 
of supervision over the carrying out of the functions of the courts, because clearly funds have 
to be made available and staff and provisions for buildings and amenities and equipment and 
so on. The Attorney-General, therefore, has that role under our set-up. That is something that 
ought to change, I believe. The judicial arm should be made more independent. 

But there is, of course, this other rather disturbing tendency that the judicial arm has tended 
more and more to attempt to control or supervise the decisions, not only of the executive but 
also of the Parliament. So far as the executive is concerned, there have been tendencies by 
some of the courts, particularly the High Court, to require that the decisions of Cabinet in 
many cases, including minutes of Cabinet, should be available in certain proceedings, and this 
has traditionally been an area that has been sacrosanct, and not able to be supervised. 

In a similar manner, the court here, the Supreme Court, from time to time has taken upon 
itself the role of adjudicating the proceedings of Parliament, as to whether or not the 
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Parliament has been carrying out its role satisfactorily, whether the presiding officers have in 
fact observed the rules and procedures, and indeed whether the Parliament itself has been 
properly constituted when it came to passing particular legislation. 

There is a school of thought which holds that the courts are competent to decide the 
[procedural] validity of State government legislation. This is not generally agreed, but there 
are excuses from time to time for this. One of the justifications is that presiding officers of 
Parliament have given conflicting decisions in relation to similar kinds of situations. We had 
one situation where, for example, a Bill that I mentioned earlier, one of the Abortion Bills, 
the first one, brought in by Dr Gordon Hislop, was held to be in order in the Legislative 
Council, but when it went to the Legislative Assembly the presiding officer held that it was 
out of order. So there were in fact conflicting decisions on that occasion, and this kind of 
situation gives rise to a demand that the courts should adjudicate in these situations. So I 
suppose there's something to be said for that, and the Parliament has to get its act together. 
Indeed, we attempted to do this in some legislation which we brought in late in 19771  in 
relation to just this very matter. But that's only one illustration of the gradual encroachment 
by the judicial arm on the legislative arm. 

When all's said and done the most important and basic arm, I believe, in a democracy, is the 
legislative arm because that is the voice of the representatives of the people. They have been 
elected to govern and they're the ones, the legislators, who in the long run must accept the 
verdict of the people next time they come up for election, and perhaps I may digress slightly. 
A very recent illustration of what you might call the encroachment of the judicial arm on the 
legislative has occurred in connection with this Mabo case from Queensland, where what it 
amounts to is that the judges have made a decision which really is a substitution for a decision 
which might have been made by the legislature, but which was not made by the legislature. 

EH Now, three issues we're going to examine are ones that were referred to 
last session but were referred to in a report in the West Australian on 24th August [1976]. 
Now the first one was the territorial limits that resulted in offshore legislation. 

MEDCALF Yes, I mentioned this previously but I think that it is a matter which as 
it has later important developments attaching, should be referred to again. On 23rd August 
1976,2  the Cabinet commissioned me to inquire into three matters. The first was the 
territorial limits of the State; now that subsequently became very important because it led to 
the offshore settlement between the Commonwealth and ALL the States of Australia in 
relation to the government of the offshore areas of Australia; that is the areas around the coast 
of Australia which were within the territorial sea. 

1Constitution Acts Amendment Bill (IM). 

2The announcement of these matters was made on that date but decisions in principle had already been taken 
since each matter required a lot of preliminary work. Action was necessary in the offshore areas, because, inter alia, 
Mr Paul Keating, the Federal Opposition spokesman on minerals and energy, was threatening to abrogate offshore 
agreements (IM). 
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The second important matter which I was commissioned to inquire into was the constitutional 
entrenchment of the Houses of Parliament and their powers and the position of the State 
Governor. That, as will be seen, subsequently resulted in the constitution of the State being 
amended to provide that referenda would be necessary should the Parliament wish to amend 
certain sections of the constitution. 

The third important matter was the fetters on State powers under the Statute of Westminster. 
That, many years later, resulted, following a lot of discussions and negotiations in between, in 
the passage of the Australia Act in 1985. 

But these were three very important matters which I initiated in the Cabinet [after prior 
consultation with the Premier] , and which had important ultimate results. 

EH Mr Medcalf, before going on to the 1977 election, can I ask you to 
reflect back on those three years in government, and particularly to ask you about the 
workings of Cabinet, and particularly after the trouble with the Country Party, how Cabinet 
came to work under Sir Charles Court, and what you saw as the key issues, and who you saw 
as the strong members of that Cabinet? 

MEDCALF Well, I was not in the Cabinet for the full period of three years because 
I had joined it about halfway through. The Cabinet had become a very strong cohesive 
organisation, largely as a result of the strong leadership of the Premier, Sir Charles Court. 
His outstanding quality was his strength and his ability to master in great detail all the matters 
which came before the Cabinet. He would spend hours and hours before every Cabinet 
meeting laboriously going through all the Cabinet minutes and the files which accompanied 
those Cabinet minutes, and studying them in great detail. Indeed, on one occasion, when I 
came back from Melbourne, when I was still a private member and before I joined the 
Cabinet, but during the early premiership of Sir Charles, I was waiting at the airport for a 
taxi to get home, and Sir Charles1  said to me, "Would you like a lift home in my car? I have 
a driver coming for me." So I said, "Thank you very much," because he lived near me. 
Anyway when we got into town he told the driver to stop at the Superannuation Building 
where he had his office, and he got out and he said, "Would you drive Mr Medcalf home and 
come back for me in about three hours time?" This was at about 11.30 at night. He was going 
to his office to work. Now this was his regular habit. He was an extraordinarily hard worker. 
Because of his very strenuous efforts, and his general strength of character and his particular 
ability, the Cabinet became a very cohesive and strong organisation. 

Another very capable member of it was Desmond O'Neil, who was Deputy Premier, and that 
was after the Country Party ministers pulled out, and before Old and Jones joined the 
Cabinet. But he was a very good back-up. He was very strong in Parliament. O'Neil was a 
former schoolteacher who had a very astute brain, and he was extremely good at organising 
the business of the House of Assembly. 

II had been to Melbourne on private business and Sir Charles happened to be on the same plane on the return 
trip (JIM). 
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Andrew Mensaros was another minister who was extremely capable. He was Minister for 
[Industrial Development,] Fuel and Energy and Mines, and he took to this very assiduously. 
His great problem, unfortunately, was that he had never mastered the ability to speak English 
clearly. He was of Hungarian origin and although he was able to write the language in an 
understandable way, it was very noticeable to me - as I had to represent him at times in the 
Legislative Council, and I had to read his speeches - how little attention was being paid to 
what he said by the members of the Lower House. This was obvious because the Speaker was 
continually commenting to members and saying things like, "There is too much audible 
conversation in the House." What this meant was that members were talking and not listening 
to Mensaros when he was speaking. 

There were, of course, other ministers who were very capable, but I would say that these 
three were perhaps.... certainly quite outstanding in terms of their general ability. 

EH Now the 1977 election; could you describe the issues and the role that 
you played in that election? 

MEDCALF Well, I didn't really play much of a role in it. I was simply doing the 
usual thing that most members do, and that is getting re-elected, and in my case there was no 
danger of my losing my seat because I had a very safe electorate. It was largely conservative 
although there's always a big number of people who vote the opposite. This seat that I had in 
the Legislative Council of Metropolitan Province, had 80 000 or 90 000 electors. It was 
probably one of the biggest electorates in Australia,1  and there was no doubt that I would be 
re-elected. I spent most of my time helping the five candidates for the five Assembly seats in 
my electorate. There were five Assembly seats and I was on all their [campaign] committees 
and I went around helping them most of the time. I never knocked on any doors for myself 
ever in my entire time in Parliament. 

As far as the election issues were concerned, I have mentioned one or two which affected my 
portfolio. I thought the Labor Party law policy was extremely weak, and I don't think it 
commended itself in any way to the electors. 

EH Can I ask you why, Mr Medcalf 

MEDCALF Well, I don't think they'd thought it out very clearly. It was just bits and 
pieces from here and there; and it was a poor old election policy - that is the legal part of it 
I'm talking about. The Leader of the Opposition was Cohn Jamieson, and although he was 
very competent, he was a dedicated socialist and just at that particular time, I don't think the 
electorate were looking for old-fashioned socialists.2  

11n terms of number of electors only (IM). 

2Coljn Jamieson, with whom I always had good personal relations, was in my view a modern version of the 

Fabian socialists. He once told me (when he was a minister) that inflation was a good thing because it would spell the 

end of capitalism (IIM). 
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The election resulted in an increase in the number of Liberals in Parliament; it was a great 
tribute to Sir Charles, and the new Cabinet that he chose contained a few new members. For 
the first time since Dame Cardell-Oliver's time, there was a woman in the Liberal Cabinet. 
June Craig was appointed as a minister by Sir Charles. She was the Legislative Assembly 
member for Wellington and was, in fact, described as the second WA woman Cabinet 
minister in 24 years - second to Dame Cardell-Oliver, who'd been in the McLarty 
Government. Sir Charles also appointed David Wordsworth as a minister. He was appointed 
for the first time. He came into the Cabinet, and Ian Laurance became the parliamentary 
secretary. Neil McNeill, who had been in the Cabinet before, lost his position because he was 
no longer Leader of the Legislative Council. 

A number of the ministers were changed around in their portfolios, but in my case there was 
no change. The Premier was rather keen, I think, that I should become Minister for Industrial 
Development. He did mention it to me but I declined. Whether he would have finally 
appointed me, I don't know, but he did ask me whether I was interested in the job, and I said 
I was quite prepared to assist if necessary. The problem there was that although Andrew 
Mensaros, who was the minister, was very capable, there was some difficulty, I think, about 
his being understood by the Japanese with whom he had to have a lot of dealings. He was 
easily understood by the Germans because he spoke German fluently being bilingual as a 
Hungarian, but as I mentioned before, his English was not good in terms of his articulateness. 
Sir Charles, I think, felt that he needed some change there, or at least he needed some 
assistance. I did say that I was quite prepared to assist him, but I didn't want to take on the 
portfolio. 

My main reason was that I had too many irons in the fire as Attorney-General, and I was 
mainly interested in that area, and in the opportunity I had for making a number of changes 
and reforms which I knew would be valuable in the public arena. So I stayed where I was and 
so did a few others, and the newspaper at the time indicated, I recall, that I was going to have 
a lot of difficulties with some of the questions which we had in relation to Federal/State 
relations. Indeed, the West Australian said that Sir Charles had retained me as Attorney-
General and Minister for Federal Affairs because he was expecting the next twelve months 
would produce tough battles over constitutional questions, offshore rights, and general 
Federal/State relations. Well, of course, that was quite accurate. 

EH What was the date of that report? We just should record that. 

MEDCALF March 7th 1977. 

One [laughs] rather amusing sidelight on the election was when I received a letter called 
'Western Australian election appeal' from Mr Bryce, the State President of the ALP, and Mr 
R F McMullan, the State Secretary, telling me that election campaigns were becoming 
increasingly expensive, and saying there was an urgent need for funds and that my help with 
their appeal would be an investment in future victories for the Australian Labor Party. They 
asked me to forward my donation in the addressed envelope supplied. The envelope had the 
address at the top. It said, "If not claimed return to John Curtain House." Unfortunately they 
didn't know how to spell Curtin. They'd spelt poor old John Curtin's name C U R T A I N as 
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if he was a window drape which, of course, he wasn't, he was a very important figure in our 
history. But the letter had been sent from Victoria, even though it had been signed by the 
State President and the State Secretary. Anyway needless to say, I suffered from writers' 
cramp when it came to writing out the cheque! 

Eli Did you ever let them know you received it? 

MEDCALF No, I never bothered. I think probably that's just one of those things 
that happens all over the place - just an accident. I'm sure they didn't intend me to receive it. 

Well, there were a number of matters of importance in the first few months of our new 
government. We were waiting on the result of an inquiry into the Skull Creek incident. That's 
the incident where policemen had been lined up in a lonely spot out from Laverton, and had 
apprehended and arrested Aborigines who were going through to Wiluna. The Aborigines had 
been put in the lockup and there'd been a general outcry about the whole incident. A report 
was awaited and the media and others were getting very restless because these reports hadn't 
come out, and I had to fend off criticism of the delay which people alleged was taking place 
in the Crown Law Department. 

EH Sorry Mr Medcalf, who was investigating this incident? 

MEDCALF Well, it was investigated by a committee, a high-powered committee. 

EH Were you responsible for establishing that? 

MEDCALF No, I didn't establish it. They made their report and also Magistrate 
Syddall had made a report earlier. The reason I came into was that the reports had found their 
way to the Crown Law Department who were checking to see if any prosecution should be 
laid against the police concerned. At this stage no action had been taken except that they had 
set up an Aboriginal police liaison committee, which was working quite satisfactorily and was 
trying to establish better relations between the police and the Aborigines. None of this was 
strictly my affair. As I say, I only came into it because I was being asked why the Crown 
Law Department hadn't finalised their prosecutions (if any) of the police involved. In fact, the 
main reason was because they couldn't get any statements from anybody. The police naturally 
weren't going to incriminate themselves by making any statements, the Aborigines also 
refused to talk, so it was very difficult for the Crown Law Department in the absence of any 
witnesses. 

One of the matters which concerned me, and continued to concern me for some time, was the 
position of stipendiary magistrates. There had for some time been criticism by the Law 
Society that magistrates should all be legally qualified. We had a number of magistrates who 
had risen through the service, so to speak. They had qualified by passing magistrates' exams 
which they could do as members of the public service. Of course they had to pass the exams 
but they were not in fact lawyers; they were not admitted practitioners. 

END OF TAPE SEVENTEEN SIDE B 
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MEDCALF The Law Society for a long time (or members of it) believed that all 
magistrates should be lawyers. I could never subscribe to this view because there were many 
magistrates who were extremely capable, and who had served for many years, and had a lot 
of practical experience and, indeed, were very acceptable to many lawyers. I recall Tom 
Hartrey, who was a very experienced lawyer from Kalgoorlie and a member of the Labor 
Party in the Legislative Assembly, saying that he always preferred to appear before one of the 
non-legally qualified magistrates. He got a much better deal he reckoned for his client. That 
was one view. 

But I had to contend with that series of complaints and, in addition, one had to constantly 
fend off the statement that we should send magistrates all over the State from the metropolitan 
area. We shouldn't station them in country districts. They should be flown around to various 
parts of the State whenever required. That, of course, was an absurd proposition. But there 
were complaints and one particular carping critic who constantly wrote to the press and said 
that in this age we should be prepared to send our qualified people around from the 
metropolitan area, and it was quite wrong to leave magistrates in country areas for a number 
of years. 

Well, we overcame some of the criticism by expanding the training system for magistrates 
who were not law graduates. A system was devised of lectures and courses with an extended 
syllabus which would cover a number of areas which hadn't been covered in the ordinary 
qualifying exam for magistrates. So that was one change. Then we had a number of odd 
situations which kept occurring one way or another. One magistrate, Mr Howe, made a ruling 
disqualifying himself from proceeding in a traffic charge, because he said that he was a 
member of the public service. As a member of the public service he said, therefore, he was 
on the same side as the prosecutor because he was also a member of the public service. There 
was a conflict of interest and therefore he felt that he shouldn't sit in any of these cases. 

No such attitude had ever been adopted before, although in one or two other States some sort 
of similar argument had been raised from time to time. It was quite wrong for him to describe 
himself as a member of the public service because magistrates did, in fact, have a similar 
status to other judicial personages. But in some ways, of course, (particularly those who had 
qualified through the public service) [magistrates] might have felt that they were closer to the 
public service than judges. The magistrate finally, after I suppose his attention was drawn to 
the circumstances of appointment as a magistrate [agreed that magistrates were not public 
servants]. We decided to challenge Mr Howe's decision to disqualify himself and we issued a 
writ asking the Supreme Court to compel him to hear the case. At any rate the matter was 
favourably decided in the long run and magistrates continued to hear traffic charges. But this 
was a typical example of problems which arose in connection with magistrates from time to 
time. 

There were a lot of unwarranted attacks made on magistrates and I became so concerned that 
when I attended a seminar for Justices of the Peace at Kellerberrin, I decided to make a 
statement about the position of magistrates. I was rather outspoken on that occasion, and I did 
describe recent criticism of magistrates as unfair, but I also warned some of the magistrates of 
the danger of publicity hunting. There was a tendency for some magistrates, because they had 
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the press present in their courts (often there were some sensational facts which the press were 
looking for), to make some rather inflammatory comment which would ensure a headline. I 
did point out that publicity hunting could be a disease and should be avoided at all costs; that 
it didn't only affect magistrates, it affected politicians and a lot of other people in the public 
eye. But it was a particularly dangerous thing for a magistrate to seek publicity, or a judicial 
officer, because not only would that person lose credibility ultimately, but it would reflect on 
the whole of the judicial system, which is exactly what does happen. 

I may say that my comments evoked criticism, as was to be expected, from one or two critics 
who were simply themselves looking for a bit of publicity, I think, and I was asked to explain 
why I was standing up for magistrates, and why I believed that they needed to be defended 
and so on. I didn't take very much notice of this because I thought that the statements I made 
were pretty self-evident. 

EH Mr Medcalf, I'd just like to backtrack a little bit to the Warburton case. 
In a previous interview we discussed lawyers investigating lawyers when there were 
complaints. Were you ever involved, or was there ever a sort of conflict round the issue of 
police investigating police? 

MEDCALF No, I was not involved because that was a matter for the Minister for 
Police, and it didn't involve me at all in any official capacity. One didn't transgress on other 
ministers' areas unless you were particularly asked to do so or to give advice, and I don't 
think that ever came within my jurisdiction or powers. 

EH Did you have an opinion about that? 

MEDCALF Well, we did, of course, support the Ombudsman's powers and at a later 
stage, years later when this matter came up, we took the view - and I took the view - that the 
Ombudsman should be permitted to investigate the police but the police should make the first 
inquiries. If the police couldn't settle it themselves, then there should be a right for people 
affected to go the Ombudsman or Parliamentary Commissioner, so that they could ventilate 
their case and not feel that the police were covering up. Generally speaking I didn't notice in 
my time - I didn't notice the police covering up particularly. I know it's always being alleged 
that they do, but I think it's often been said by people who've got their own particular axe to 
grind. Being fair to the police, I always took the view that one should not be prejudiced when 
investigating these matters. So many people who make comments have already made up their 
minds about the police. They don't like the police for some reason or other. So I didn't have 
any particular views on this. 

EH Now I think we're going to go on now and talk about judicial 
appointments and the retirement of Sir Lawrence Jackson as Chief Justice. 

MEDCALF Well yes. There were two retirements about the same time, at the end of 
1976. There was Judge Good (Sydney Good) who retired as Chairman of the District Court. 
He was the first Chairman of the new District Court, and he retired, actually, in February of 
1977. He had had a distinguished career as Solicitor-General, and Sir Lawrence Jackson 
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retired about the same time as Chief Justice of the Supreme Court. He called me down to his 
chambers a month or two before and told me that he was proposing to retire, and that he felt 
that he should give an opportunity for a younger judge to come on. He had been a very 
successful judge, but to me his appointment was a good illustration of someone being 
appointed to the Bench too young. I think he was appointed at about the age of 36 or 
something similar, and it was really much too young. He told me at the end of his 
appointment that he was sick of doing the same thing over and over again, that he'd been 
there long enough, and he almost seemed to indicate that he thought he had been appointed 
too young. He'd had a career in the law, of course, before his appointment. He appeared a lot 
in vehicle accident cases. He had quite a big practice - he was a partner in a leading firm - 

and he went at first to the Arbitration Court on the basis that he would have the right to 
appear in the Supreme Court. He was given the status of a Supreme Court judge and 
eventually, of course, he moved over. He was very popular in the profession, and I attended 
his farewell ceremony on behalf of the government and spoke about his humanity and 
kindliness, and the restraint with which he exercised his powers; his extreme courtesy to 
people in his court which was, perhaps, I think, one of his outstanding qualities, and indeed 
important qualifications of a judge. 

EH Mr Medcalf, how soon did you then appoint Sir Francis Burt? 

MEDCALF Well, I recommended that Sir Francis Burt be appointed. I interviewed 
him first and told him that I proposed to recommend his appointment to the Executive 
Council. He was very modest and said, "I hope you're not doing it because of my seniority." 
I said, "Certainly not. It's not for that reason at all. It's because I believe you are undoubtedly 
the fittest person to take the position and the most able." He was satisfied with this and I 
recommended it to the Executive Council and it was approved. 

He had been someone I'd been closely associated with in my earlier years and in practice, and 
when I was Secretary of the Law Society I used to brief him on behalf of the Poor Persons' 
Legal Assistance Scheme. I remember him appearing on a sheep-stealing charge on one 
occasion on behalf of some accused person. He knew all about sheep because he'd been 
brought up on a station, [laughter] so he knew all about the consequences of losing sheep. But 
he was extremely capable. He seemed to be able to take almost any kind of action at law, and 
he took the view that no matter what you did or what you read it would all prove useful at 
some time or other in your career. Anyway I'm quite certain that we made an extremely good 
appointment when he took over from Sir Lawrence Jackson as Chief Justice. 

EH We'll now go on to talk about the important issues arising in 1977 under 
your portfolio. I think there were issues with the NCSC, the Family Court, tribal law. We 
were going to discuss issues of Aboriginality and the law. Could I ask you to continue that 
discussion, Mr Medcalf? 

MEDCALF One of the most important moves which was made shortly after the 1977 
election was when we took the initiative on overcoming the impasse which had occurred in 
relation to corporations' law. The Whitlam Government had for some time - under Senator 
Murphy as Attorney-General - been insisting that the Commonwealth should bring in a new 
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corporations' law (that is dealing with all companies in Australia) to override State laws. We 
had always resisted this, as had a number of other States. But when the Fraser Government 
came in, although they had a different philosophy there was still this same tendency towards 
centralising the law in Canberra. After all, the same public servants who'd been advising the 
Whitlam Government were advising the Fraser Government, and the same forces were at 
work (some within the business community) suggesting that it would be much easier and 
simpler for the Commonwealth government to legislate and provide a uniform companies' 
law. Several of the States had already got uniform companies' law, but the three Labor States 
at that time, New South Wales, South Australia and Tasmania, had not joined in for 
ideological reasons, and they still had their older law on companies which contained a lot of 
divergences. So that there was still this state of conflict and differences in State law on 
companies. Although the differences were not very big they were irksome, and there were 
other problems in connection with the need to register companies separately in those States 
which had not joined the ICAC, that is the Interstate Corporate Affairs Commission. 

Anyway I attended a meeting in Melbourne with the Queensland and Victorian Attorneys-
General, that is Mr Lickiss of Queensland and Haddon Storey of Victoria. We met in Mr 
Storey's office on 2nd March, and our object was to see if we could bring the situation 
together in some way. 

Before I went to the meeting I had lunch with Richard Warren, who was the Commissioner 
for Corporate Affairs in Western Australia; I think he was then called the Registrar of 
Companies. He hadn't been there very long and I didn't really know him particularly, but he 
came over with me to this meeting, and we had lunch in a café in Melbourne. It wasn't much 
of a lunch, a cup of coffee and a pie or something, but it was a very important lunch from 
other points of view, because he outlined to me a proposal which had already been made by 
Mr Ellicott in the federal government. Ellicott had made this proposal in the previous year but 
it had fallen on stony ground. His proposal was that the Commonwealth should legislate under 
its territories power, under the Commonwealth Constitution, and bring in a company law 
along the same lines as the one which we had already agreed between the ICAC States, that is 
Victoria, New South Wales and WA, and that all the States should then legislate to simply 
adopt this Commonwealth law. We would then have a uniform law throughout Australia. It 
seemed to me that this had a lot to recommend it. 

So when the meeting took place in Mr Storey's office that afternoon, I put this forward. I 
said, "What about our adopting this proposal?" The others agreed with me and they asked me 
if I would proceed to Sydney and take the matter up with John Howard, who was the Minister 
for Business and Consumer Affairs in the federal government - the Fraser Government. So I 
made immediate arrangements and went up to Sydney that night, and met John Howard the 
next morning in his office in Chifley Square in Sydney. I put to him this proposal, which he 
was already aware of, as it had, I believe, emanated from Bob Ellicott a few months before. 
He agreed and said, "If your three governments will agree to this I'm sure that I can persuade 
the Commonwealth Cabinet and we can go ahead with it, and I believe that the other States 
who have been refusing to fall into line must agree to accept it." 

Well, that was very satisfactory, and I informed the others, and we arranged for the matter to 
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be considered by our government, and it was supported, and it was also supported by the 
others. Well, then we had to have a meeting of all the States to discuss company laws about a 
fortnight later. Actually that meeting, I notice, took place on 11th March. This agreement 
between the Commonwealth and the three States was put before the meeting. Frank Walker, 
who was the New South Wales Attorney-General, who'd been very, very much in favour of 
Commonwealth legislation, reluctantly accepted this arrangement (he was quite surprised by it 
- none of them were aware of it) and so did the other two recalcitrant States, and it was then 
agreed that subject to confirmation by all their respective governments, this would be the set-
up. So that was the origin of what became known as the National Companies and Securities 
Scheme, the NCSC, which operated in Australia for many years until it was supplanted finally 
after 1990, by the new Australian Securities Commission. 

There were many more moves in relation to the setting up of the NCSC, of course, many 
more meetings, but that was the origin of it and it was a very successful scheme. The 
Ministerial Council, which comprised the ministers from all the States, had the general 
supervision of the scheme, and the Commonwealth was not permitted to legislate without the 
approval of the Ministerial Council in relation to any amendments. This was felt rather 
irksome as the years went by, by the Commonwealth, because they felt that their sovereignty 
was being affected by the fact that ministers from the States, not answerable to the 
Commonwealth Parliament, were able to suggest amendments which they had to comply with 
in the Commonwealth Parliament. This was seen as an infringement of Commonwealth 
sovereignty and that was one of the reasons why the scheme was eventually abandoned in 
favour of the Australian Securities Commission. But it had one very important and significant 
benefit, and that was that it provided a uniform and stable scheme which everybody could 
understand and which they could all subscribe to throughout the entire Commonwealth, with a 
minimum of expense and a minimum of inconvenience. I have heard a lot of criticism of the 
new scheme under the Australian Securities Commission, in that it is now very expensive and 
subject to change and quite complicated. 

An important initiative which occurred about this time in March 1977, was the formation of 
the Advisory Council for Inter-Governmental Relations. This was, in fact, a Commonwealth 
initiative which we had supported prior to the Fraser Government coming into office. Mr 
Fraser himself, had spent some time in Canada in his student years, and he was familiar with 
the Canadian system, and he felt that this would be a useful innovation in Australia. We 
supported it because it seemed to have a prospect of bringing about greater uniformity in the 
laws of Australia, and overcoming conflicts between Commonwealth and the States. When 
one thinks of the need to cater for the citizens of the country, one appreciates that conflicts 
between the Commonwealth and the States are rather unnecessary. The citizens are citizens of 
both the Commonwealth and the States, and it's always been my belief that there should be a 
minimum of friction between governments. However that's not what the course of history has 
shown to be the case, and this advisory council was set up with a view to correcting that. 

Commonwealth and State members were appointed, not only from the governments but also 
from community individuals. They were selected by governments, but they were to represent 
community interests as well as government interests. The new body had its first meetings 
under the chairmanship of Professor Russell Matthews. It was given quite a boost when it 
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started. It had local government representatives also but, unfortunately, I always believed the 
council started off with a number of studies which I thought were relatively unimportant, such 
as the interchange of officers between various levels of government, and between private 
enterprise and government. This didn't seem to me to be the kind of issue that I believed such 
an advisory council should be set up to study. But at any rate this was at the time when it had 
its origin. I attended many meetings. I was one of our State representatives, and I continued 
on the advisory council for a number of years. 

END OF TAPE EIGHTEEN SIDE A 

'The idea of this council was a noble ideal but it was inhibited by political prejudice right from the start. Its role 
for me was to advance the cause of cooperative federalism which was a concept not properly understood by many 
delegates, and of course opposed by dedicated centralists. The Hawke Government finally abolished it (IM). 
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EH Mr Medcalf, you were going to continue discussing the Family Court. 

MEDCALF Yes, there was a development in relation to the Family Law Act, or the 
Family Court system, which I found rather like the fulfilment of one of my own prophecies. 
We had always endeavoured to persuade the other States to do the same as we had done and 
set up State Family Courts, because they would have State jurisdiction as well as federal 
jurisdiction. But most of the other States had resisted this and retained their own systems. 
They hadn't set up separate State Family Courts; they'd simply left the jurisdiction wherever 
it was in the various court systems that they had so that, for example, in New South Wales, 
when you wanted relief over a number of family law areas, you might have to, theoretically at 
least, go to five different courts in order to get relief, whereas that relief could be granted all 
at one time in our State Family Court. 

The problem was that there was a conflict of jurisdiction, and we had overcome it by ensuring 
that our State Family Court had both State jurisdiction in all aspects of family law, as well as 
being invested by the Commonwealth Parliament with federal jurisdiction in relation to 
marriage and divorce. The development was that the High Court had located this problem1  
and a particular decision was reached which would have no effect in WA because of the joint 
jurisdiction which our Family Court had. 

I was asked what we were going to do about the High Court decision which chiefly affected 
New South Wales and Victoria. I said, "Well, it's of no importance in Western Australia. We 
don't need to change our law, and the problems that have arisen in the other States, because 
of the High Court decision, do not affect us." It was an ironic situation that exactly what I 
had prophesied had happened, and it just gave me the opportunity once again of telling the 
other States that they should adopt the system that we had adopted, but they were very slow to 
act. 

As far as our own Family Court was concerned, we were accused once or twice of delays - or 
the court was. It wasn't strictly speaking correct, and the delays were nothing compared to 
what was happening in the other States. But whereas we'd started off with three judges the 
year before, we soon had to appoint a fourth judge, indeed, within two months of the court 
opening in June 1976, and now we were faced with the appointment of a fifth judge and, 
indeed, a fifth judge was appointed, Judge David Anderson, in June 1977. 

EH Seminars for the JPs were an important initiative at this time too. 

MEDCALF The [training of] Justices of the Peace had been a very neglected area of 
the judicial arm of government. In this State we still had a system whereby IPs appeared in 
country courts where there was no magistrate, and made decisions in relation to petty 
offences, Police Court proceedings and minor criminal matters. They provided a very 
valuable service and, indeed, Western Australia was the only place other than the United 

1The problem revolved around the constitutional conflict of separate Commonwealth and State jurisdictions and 
powers (IM). 
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Kingdom where JPs did in fact perform judicial functions. In some other States of Australia, 
they had quite a different system both for the appointment of Justices of the Peace and in 
relation to their duties. I was told that in Queensland, where they had about 25 000 JPs at this 
time, all that happened if a person wished to be appointed a JP, was that he sent $50 to his 
local member of Parliament and he arranged it. We had a very strict procedure of appointing 
Justices here because of their judicial duties. Now not all Justices did in fact appear in court, 
but in country areas they were very useful and very experienced. In the goldfields, for 
instance, where they sat on a great number of cases in some of the outlying towns, they 
performed an extremely useful public service, entirely honorary and largely without any 
public recognition or thanks. 

What concerned me was that there were constant criticisms of Justices of the Peace, and no 
doubt in some cases there was reason for criticism where new Justices who were 
inexperienced might be sitting in an isolated court somewhere. So I took it upon myself to 
inform the Under Secretary for Law, who largely administered the JP system, that I wanted to 
extend the seminar system which had operated in one or two centres only. They used to have 
annual seminars at Bunbury, largely at the behest of the local magistrate who organised them, 
and I took the view that we should have seminars in all major country centres where there 
were sufficient Justices to warrant them. 

So this was then put in train and virtually from April 1977 onwards, so long as I was in office 
as Attorney-General, we had seminars throughout the country, not only at Bunbury but also at 
Albany, Narrogin, Northam, Kellerberrin, Geraldton, Port Hedland, Broome, Kununurra and 
a number of other places including, of course, Kalgoorlie. We varied them from time to time, 
from one centre to another' (there were other places that I haven't mentioned) and they were 
held on an annual basis so that virtually every Justice of the Peace had the opportunity of 
attending one or other of these seminars in one of these places every year. Of course, 
metropolitan Justices were not really in this set-up because they didn't perform judicial 
functions, but they were welcome to attend if they wished, and a number of them did. 

In addition, we organised lectures for Justices of the Peace. Not only did the lecturers attend 
the seminars, where indeed they also conducted practical workshops deciding theoretical 
cases, but we also had a system of lectures and this ultimately materialised into a regular 
course of instruction which all new appointments of JPs had to qualify in.2  

EH Could you describe now the initiatives that you made regarding tribal 
law and issues affecting Aboriginal people at this time? 

MEDCALF Well, my interest in the situation of the Aborigines had been kindled by 
my visit to the Pilbara the year before, and I became aware of work which was being done by 
Mr Terry Syddall, the magistrate who was based in Broome at the time. He was making a 

1Within the various magisterial districts (ilvi). 

2The courses embraced all new appointees, whether city or country (IM). 
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private study of Aboriginal law, and when I became aware of this and had a talk with Mr 
Syddall, I realised the importance of what he was doing. He used to allow Aborigines to sit in 
the court with him in Broome, and although they didn't make any decisions (he made all the 
decisions), where there were Aboriginal accused, he would talk to the Aboriginal elders who 
sat with him. He'd have a discussion before he gave his decision in relation to punishments or 
in relation to what action should be taken. This was very important. He had established a very 
good relationship with the Aborigines. He visited most of the Aboriginal tribal areas and the 
missions where the Aborigines were located. He used to sit with them. He spent many hours 
with them, and it was a two-way educational process. He was learning about their tribal 
customs and their language, and at the same time they were getting the benefit of hearing 
from him about improvements in the system which would help them better to understand 
European law, and accommodate their own people to our laws. 

Now this tribal law that we're talking about was not what you might call the tribal law in its 
primitive state. I never believed, and nor did Mr Syddall believe, that we should actually 
allow tribal law to operate alongside our existing system; that is to say, where somebody was 
speared or punished in some other way according to the custom, the old tribal system of 
centuries past. There were very few really tribal Aborigines left, and certainly not in the area 
that we were talking about. There might have been some right out in the desert but they were 
certainly not obvious in any of the towns or the missions. Most of them were affected by 
European society and had a rough idea of the way our law operated. 

What we were mainly concerned about was to try and establish a system whereby Aborigines 
themselves, through their own Justices of the Peace (being elders or respected members of 
their communities) could administer justice in accordance with our law. It wasn't that we were 
foisting our law on them, but as Mr Syddall pointed out, and it was quite obvious, their basic 
understanding of human rights and obligations is much the same as our own in relation to 
such things as theft of property and personal relations and offences against the person, such as 
murder and assault and so on. They have very similar ideas to our own. It's just a matter of 
emphasis. 

So the idea was to select Aboriginal JPs and bring them into the system and then give them 
assistance so that they could control people in their own areas. Their main problem was the 
overindulgence in alcohol by some of their own people, and the consequential breaches of the 
law which always accompanied overindulgence in alcohol. We were going to assist them to do 
this, and that was the basis of our approach to this whole matter. The government, at my 
suggestion, encouraged Mr Syddall in his studies. He had in fact asked for a transfer to 
Broome earlier so that he could carry on with studies which he had started many years before. 
I met him on a number of occasions, in Broome, and we had a lot of discussions about how it 
was progressing, and we were looking forward to the time when we would be able to give 
him some actual assistance in bringing these proposals to a coherent state, when we would be 
able to have courts operating inside Aboriginal areas, presided over by Aborigines. 

EH Mr Medcalf, were you able to legislate or change legislation in this 
area? 
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MEDCALF Yes, well we did, at a later stage. Certainly we did and we brought in 
the Aboriginal Communities Act which did, in fact, provide for the holding of courts by 
Aborigines, and for Aborigines to have the ability to adopt by-laws which would restrict the 
intake of alcohol into their areas; to enable them to control the petty offences and other 
goings-on which were anti-social. 

EH Before we finish there were several more general issues arising. Would 
you care to go through those? 

MEDCALF Well, yes, I'll just briefly mention the kind of things which occupied my 
time and interest around about this time from March 1977. There was a situation which 
developed as a result of anomalies in the law of privilege as between the various States. This 
arose because there was a publication in New South Wales of a report of inspectors appointed 
under the New South Wales Companies Act to investigate some companies which had a close 
connection with Western Australia. Allegations of fraud were made, and although the New 
South Wales newspapers were able to report the details of the report of the inspectors, the 
Western Australian newspapers couldn't do the same thing. It was a ludicrous situation, and 
the reason was because the Parliaments of the States, under their various State Constitutions, 
granted privilege to reports tabled in the respective State Parliaments, but only within that 
State. So that, for instance, the report that was tabled in the New South Wales State. 
Parliament could be reported by the New South Wales media, but it couldn't be reported by 
the West Australian media without the risk of defamation, because they couldn't claim 
privilege for it here. The privilege only extended to the jurisdiction of New South Wales, that 
is the State borders. 

The same thing, of course, could have happened in reverse here. A report by a West 
Australian inspector could be tabled in the State Parliament here but although it could be 
reported on by our newspaper, it couldn't be reported on by a newspaper in New South 
Wales. So it was decided that we would amend this anomaly in the law of privilege, certainly 
as far as Western Australia was concerned, so as to enable reports tabled in other Parliaments 
to have privilege here, which we did. 

We made moves in relation to adoptions, so that childless couples who had been waiting to 
adopt a child from overseas could be given assistance in arranging the adoption here without a 
lot of legal formalities which previously applied. 

We had a report from the Law Reform Commission into our gaming laws. Our gaming laws 
were very ancient. For example, [as gambling] was illegal one couldn't collect money owing 
on a bet. If somebody didn't pay on a bet you couldn't collect it. This, of course, was very 
irksome to bookmakers and others; also if they didn't get the money in cash and somebody 
paid by cheque, the debtor could stop payment on the cheque and the debt would never be 
paid - you couldn't sue for the payment anyway. This needed a lot of cleaning up and the 
report from the Law Reform Commission made recommendations accordingly which 
subsequently became law. 

I answered questions in relation to allegations of delay in dealing with foreign drug 
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traffickers. The drug question was just as bad in those days, almost, as it is today, and it 
appeared that complaints were being made that it was taking a long time to bring these people 
to justice. But critics overlooked difficulty in preparing cases in relation to witnesses and 
others who might be overseas. 

I myself was appointed a Queen's Counsel in May 1977. This was on the recommendation of 
the Chief Justice. He made his recommendation to the Premier and although it was normally 
my task to put before the Executive Council nominations for Queen's Counsel which had 
come from the Chief Justice, in this case the Premier made the recommendation after 
receiving a direct request from Mr Justice Burt. He made it clear that my appointment was 
based on my standing in the legal profession, quite a part from my position as Attorney-
General. When I spoke to him about this subsequently, he said, t1 J wanted to make that clear 
because it's not my belief that anyone who is appointed Attorney-General should believe that 
that should entitle him to be a Queen's Counsel." I had, of course, had a long career in 
private practice before I went into Parliament. The Cabinet approved the appointment. 

We had further trouble over bail - bail jumpers. This was a constant source of sensational 
reporting in the media. Every time anybody jumped bail, there was a series of articles and, of 
course, there was some justification for public disquiet on this subject. I had referred it to the 
Law Reform Commission some time before, and we were awaiting their report, and I was 
unwilling to take any action until we received their report. There was one particular criticism 
by some lawyers who said that it was a very, very simple matter to jump bail. There was no 
problem jumping bail; even on serious offences involving hundreds of thousand of dollars in 
drugs it was child's play. All you had to do was go along to the court and give a personal 
bond and then disappear. Of course this was a cause of concern. There was a lot of truth in 
what was being said and we were anxiously awaiting the report from the Law Reform 
Commission. 

The old question of land share deals came up again, and we appointed Mr P R Adams QC to 
investigate the problem of people who bought undivided interests' in land, particularly where 
the deals didn't even take place in Western Australia. We had instances of companies located 
in the United States, including Hawai'i which is one of the States of America, selling 
undivided shares in land in Western Australia, particularly coastal sites around Geraldton. 
The purchasers then tried to find their beautiful seaside blocks and found that they were 
simply members of a syndicate of 1000 people or so who owned a whole huge area of land. 
They were never able to locate their own particular spot. 

There was a rather distressing situation in relation to Darryl Raymond Beamish. Beamish had 
been convicted of the wilful murder of Jillian Brewer in a flat in Cottesloe in December 1959. 
Beamish was 34 years of age and deaf and dumb, and he had finally, after many trials and 
appeals, been sentenced to death which was commuted to life imprisonment, and most of his 
term of imprisonment was being served at Fremantle Prison. However, Eric Edgar Cooke, 

1For example, if there were ten undivided interests in 10 acres of land, each holder would have a one-tenth 
interest in the 10 acres - NOT as some thought, a one-acre block as sole owner (IM). 
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who was hanged as a result of several murders which he'd committed (and, incidentally, was 
the last person to be hanged in Western Australia), had claimed in the Court of Criminal 
Appeal that he himself had murdered Jillian Brewer. This was long after the conviction of 
Beamish, but the statement by Cooke, which was not believed by the police or the 
prosecution, did nevertheless cause some public doubt to be thrown on Beamish's position. 
Beamish, of course, had had a long history of wandering about at night and vagrancy and so 
on, and it was felt that he should not be released. The government was unwilling to release 
him at this particular time, but to our surprise we read in the newspaper one day that he had 
been released on parole by the Parole Board. The Parole Board was able to do this because 
although a convicted murderer could only be released with the permission of the Executive 
Council, Beamish had been released on parole previously during the time of the Tonkin 
Government, and he'd committed a subsequent offence and been reimprisoned. Because he'd 
been released previously there was a technicality in the legislation which enabled the Parole 
Board not to have to seek the approval of the Executive Council the second time. Beamish 
was released and we decided to amend the Offenders Probation and Parole Act to provide that 
in all such cases the Executive Council's approval should be obtained. 

END OF TAPE EIGHTEEN SIDE B 
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A further interview with Hon. Ian Medcalf held in his office on 29th September 1993. 

EH Mr Medcalf, I've just got one follow-up question from the last session, 
and that was your deliberate choice not to take on the Prisons Department together with your 
Attorney-General role. Why was it that you didn't want the Prisons Department in your 
portfolio? 

MIEDCALF Well, basically it goes back to my previous professional work. I had, for 
many years, been in practice as a solicitor in Perth, and whilst I was a young solicitor I had 
done every kind of work which came into the office, including divorce and motor vehicle 
accident cases and Police Court cases and everything that came in. I was glad to do it, but 
after a few years I decided that there was very little future in what is now called Family Law; 
in divorce cases, arguments between husband and wife, matrimonial matters. They all seemed 
to follow a pattern and they were all basically factual matters. Occasionally there was a point 
of law, but by and large it was a factual argument about the treatment of the one by the other 
and so on. In the same way, I declined to continue to do what are known as 'running down' 
cases; that is motor vehicle accidents where you're arguing all the time about whether a 
vehicle had gone through a red light and who was to blame for the accident, then subsequently 
the injuries suffered and whether they were permanent and whether a person's backache was 
genuine or put on, and this sort of argument which I found to be unproductive. 

When I became Attorney-General, I didn't wish to get involved in similar kinds of factual 
matters in relation to arguments in the Prisons Department about conditions and rates of pay 
and situations affecting prisoners and their conditions. Although these matters are very 
important, they were to me a distraction from what I knew to be the main goals which I 
wished to attain as Attorney-General. I really had a zeal to engage in a number of reforms 
which I believed would be publicly beneficial, and I didn't wish to be distracted by matters 
which were not, in my view, anything other than basic administration. 

EH Thank you. Now, early in 1977 there arose several matters concerning 
you as Attorney-General. The federal jurisdiction being transferred to the Supreme Court was 
one of them - could you comment on that? 

MEDCALF Yes, well I'll comment on a number of these matters together, fairly 
briefly. The new government in Canberra, that is the Fraser Government, had, of course, a 
different policy from the Whitlam Government. Whereas the Whitlam Government was intent 
on setting up its own federal courts and its own jurisdiction in all respects and endeavouring 
to treat the State jurisdictions as a second-class type of forum, the Fraser Government, under 
Bob Ellicott, the Federal Attorney-General, had a different view; it was agreed that a number 
of matters which had hitherto been the sole prerogative of the Federal Courts, would be dealt 
with in the State Supreme Courts. This was quite a significant matter and I went along with 
this wholeheartedly as a much better use of our court facilities. It was much better to combine 
the jurisdiction rather than have the inconvenience of having to bring the same claim in two 
separate courts, which was what was resulting from the Whitlam Government's policy. 
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There were a number of other matters which engaged my attention during this time. I wanted 
to make maximum use of the Law Reform Commission, and I asked them to report to me on 
the legal aspects of dealing with people on criminal charges who are thought to have mental 
disorders; in other words, how you would deal with criminal charges against people who in 
fact had, or might have, psychiatric disorders. This is a matter which had concerned the 
courts for a long time and was something that, in the public interest, should be dealt with. 

Another issue which I was very interested in was to bring about some reforms in the rather 
unnecessarily duplicative system of probate in Australia. If a will was proved in one State in 
Australia in the court, it couldn't be accepted automatically in another State. You had to 
reseal the probate in each separate State, and this added considerably to the cost and was a 
rather unnecessary burden. It seemed to me that surely if one of our States of Australia 
accepted a will as being valid, and you had a probate, that ought to be satisfactory in any of 
the other States. I knew that efforts had been made for some years to change the law on this 
subject, but that didn't deter me. I raised it at the Standing Committee of Attorneys-General. 
It received a fairly lukewarm response and I wondered if some of the other attorneys really 
quite saw the point that I was making. However, we undertook to look into it, and we did, in 
fact, make a report on it which went to the Standing Committee of Attorneys-General. 
Unfortunately no action has ever been taken on it, and it is still the case today that probates 
from other States are not recognised either in this State or in any State other than the one 
where the probate was originally granted. 

EH Just backtracking a minute, what was the outcome of the situation that 
you were investigating where an accused was unfit to plead? 

MEDCALF Well, a report was subsequently made and the matter was dealt with 
eventually by the Health Department because it dealt basically with health matters. I can't tell 
you exactly what the effect was in the courts, but certainly there were amendments made to 
the Mental Health Act. 

EH Now continuing with law reform. 

MEDCALF Well, as part of the Commonwealth government's changed attitude to 
the States, the Federal Attorney-General invested the State Attorneys-General (including 
myself) with powers to intervene in matrimonial causes where, for instance, there'd been false 
evidence or suppressed evidence or something of that kind. This power was in fact vested 
under the Commonwealth legislation in the Commonwealth Attorney-General and he delegated 
his powers to the State attorneys. The way it was reported in the West Australian gave a false 
impression. It amused me to see that the headline was, "Medcalf given divorce powers",1  
and this did cause a few people to apply to me for a divorce, but I was very speedily able to 
tell them that that only applied in certain situations [laughs] - that I was unable to grant the 
relief they were looking for. 

1Wesr 11th Jan 1977. 
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One important matter which I took up was that where people were awarded substantial court 
damages and they couldn't handle their affairs properly, there should be some provision made 
for other reputable persons to look after their affairs and handle their damages awards. This 
was a matter which was of some concern because there had been a number of cases where 
people had received substantial awards because of injuries or some similar cause, but other 
people, even their relatives sometimes, had been the ones who benefited and the unfortunate 
person, who may have had some mental disorder or was unfit in some way, was not able to 
safeguard the award. 

This started off in a rather simple way by my raising the matter with the Crown Law 
Department, and the Crown Solicitor suggested to me how we should go about it. We didn't 
seem to be getting very far (it was a rather intangible kind of study) so it was eventually 
referred to the Law Reform Commission. They did, some years later, produce a report which 
I believe was one of the basic reasons for the passage many years later, by a subsequent 
government, of the Guardianship and Administration Act which now provides for a public 
guardian and for special ways of safeguarding the effects and property of people who are 
suffering from some mental or physical impairment and unable to look after their affairs. 

There was one situation which perhaps I should mention, in April of this year 1977, in which 
there was a disagreement between the parties. The Parliamentary Salaries Tribunal, which 
fixed the salaries of Members of Parliament, recommended that there should be an increase in 
parliamentary salaries of $297 a year. This was actually gazetted but the government at the 
time, our government, felt that we should set an example and refuse to accept the salary. This 
was canvassed by the newspaper with a number of members who had different views. Most of 
the members of the Cabinet took the view that they should not accept the salary, but there was 
strong opposition [to this view] from a number of Labor members, particularly Mr Bryce. 
Indeed the West Australian of 19th April 1977, records that eight Labor MPs said they would 
not forego the increase; four MPs, two Liberal and two Labor, said they would leave it to 
their Party to decide; one Liberal was undecided and two Labor MPs declined to comment. I 
indicated that I wouldn't accept the rise under the present circumstances and we should set an 
example to the rest of the community. We were going through one of our usual difficult 
financial periods and that was the view that I had at the time, and that was echoed by most of 
the members of the Liberal Party. However, Mr Bryce had very strong views. He said that 
the wages' and prices' freeze, including the call for MPs to decline their pay rise, was aimed 
at diverting attention from the failure of the economic policies of the government, and he was 
not in favour of rejecting the salary rise. Mr Brian Burke said he was prepared to disclose 
every aspect of his financial situation, and called on Sir Charles to do the same.1  It was the 
usual backing and filling, and eventually we did not accept the salary rise. 

I was asked to support a challenge by a law lecturer at the university as to the validity of the 
method by which the Northern Territory and the Australian Capital Territory had been set up. 
A lecturer by the name of Mr Paterson, and two other lecturers, Moira Rayner and Mr 
Dickey, wished to dispute the fact that the Northern Territory was an independent territory 

1For other comments, see the West Australian 19th Apr 1977 (JIM). 
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and believed that it was still part of South Australia on constitutional grounds, and they asked 
for a fiat from the Attorney-General to support the challenge. Such a fiat, or permission, was 
required where people didn't have a direct personal interest in any particular matter. 1 
declined to support it and they were rather disappointed, I think. 

EH What was your reason? 

MEDCALF That had it been raised in 1910 it might have been relevant, when the 
territories were set up [laughs] following federation. But to be raising it in 1977 was a little 
bit late, and anyway nothing came of it. 

The Legal Aid Commission appointments were announced. Mr John Hale who'd been a 
former Supreme Court judge agreed to become the first chairman. He was a very learned 
man, Mr Hale, a very fine person, and he had been an outstanding judge, in my opinion. I 
had known him previously in private practice, of course, when he was a lawyer in Northmore 
Hale, and he'd also been President of the Law Society when I'd been the secretary. He had 
retired as a judge and I had much pleasure when he agreed to accept the chairmanship of the 
Legal Aid Commission. Other members represented the public and consumers and the legal 
profession. 

EH Mr Medcalf, could we go on now to discuss your overseas trip and the 
legal conference that you attended in Edinburgh? You were overseas I think, for five or six 
weeks in 1977 attending conferences. 

MEDCALF Yes. I had received an invitation to attend and speak at the 
Commonwealth and Empire Law Conference in Edinburgh, and I accepted the invitation and 
agreed to speak on the subject of legal aid. This subject was important because we had, in 
fact, established a unique legal aid system in Western Australia; it was the first of its kind. It 
was a combination of the private legal aid run by the Law Society and the government legal 
aid under the Australian Legal Aid Office, and it was the forerunner of other similar schemes 
in other places. I knew that it was going to be far more successful than any of the previous 
legal aid systems that had operated in Australia. The isolation of the Commonwealth from 
participating in the State legal aid system had been a cause of concern for a long time because 
of the duplication and unnecessary expense and inconvenience to the public. So I was glad to 
have the opportunity of speaking on this. 

I went off on 17th July and on the same plane was Ron Wilson, the Solicitor-General. I really 
don't think I knew that he was going to be on the plane, but we found that we were both 
staying at the same place in London, at the Royal Commonwealth Society in Northumberland 
Avenue. We got in at about six o'clock in the morning and when we reached our place of 
abode, we were told that the rooms wouldn't be ready until about eleven o'clock. We were 
very tired, of course, having travelled all night on the plane without much sleep (which was 
normal). So he suggested that we should visit the Privy Council. I'd never been to the Privy 
Council and he had, in fact, appeared in the Privy Council. So we went around to the vicinity 
of Downing Street, where the Privy Council is, and round the back lanes. You've got to have 
somebody to guide you to get there; it's not signposted as a tourist destination. You go up 
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some stairs and into a kind of back room, and there's the Privy Council - nothing very 
elaborate, a very small room. 

Well, we sat down in the very small area reserved for members of the public, and after a few 
minutes in came the members of the Privy Council. There were three or four of them sitting 
there to hear a case from Singapore. To my amazement, one of the Privy Councillors was the 
Chief Justice of Australia, Sir Garfield Barwick. I say to my amazement because only a week 
or two before leaving Australia I had read a speech that he'd made at a legal conference in 
Australia, which seemed to indicate that we ought to abolish appeals to the Privy Council, 
and there he was sitting on the Privy Council himself. [laughter] I think one or two remarks 
were made about this at the time, in a jocular way, by other members of the Council while 
they were waiting for the case to start, because I can remember the Chief Justice of New 
Zealand, who was also there, sitting on the court, saying, "Well, we have no intention of 
abolishing appeals to the Privy Council." Anyway it was interesting. We stayed there for a 
little while and then we left. 

My main purpose, of course, was to attend the Commonwealth conference in Edinburgh. I 
went up there and delivered my address. There were quite a lot of people present from all 
parts of the Commonwealth (or Commonwealth and Empire) and there were a lot of questions 
following the address. One of the delegates, a delegate from Jamaica, said that he hoped that 
they could introduce a similar scheme. But a number of delegates from various what you 
might call 'Third World' members of the Commonwealth, said, "Well, we would like to have 
legal aid but we can't afford it, and we hope that the wealthier countries of the 
Commonwealth will give us some money so that we can." I felt it was a little bit 
disappointing to get that reaction, but generally I was happy to be able to put forward the 
details of our proposal, and I feel that it might have helped some of the countries concerned. 

After attending the conference I went across to Bonn in West Germany because as Minister 
for Federal Affairs I thought I would take the opportunity of seeing how the new Federal 
Republic of Germany was working. Germany's federation had been virtually given to them to 
try and get away from the old dictatorial set-up which had been precipitated by the nazis in 
Germany, and I thought I would like to study this. So I spent a few days in Bonn having 
discussions with a number of government officials and others, who were kind enough to show 
me about and take me through their institutions and explain how their new federation was 
attempting to operate. 

I took a week off following this and I was down in the Loire valley, at a little hotel. When I 
came back after dinner with my wife, who had come with me at my own expense on this trip, 
the publican was saying, "Ah, Ah, Monsieur, the Prime Minister of Australia wants you." 
Well, it turned out it that it was Sir Charles Court [laughs] who was ringing me up, and he 
got me in due course. He was very concerned because he felt that I should be back in 
Australia as a result of the developments in relation to the Kimberley electorate and the Court 
of Disputed Returns which was proceeding. 
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What had happened was that following the election of Alan Ridge earlier in the year for the 
Kimberley seat, there had been allegations of manipulation of voters and so on - allegations 
made by both sides, I may say. 

EH By both sides. 

MEDCALF By both parties, and it had resulted in the matter being referred to a 
Court of Disputed Returns. Anyway, when I did return to Australia, which wasn't long after 
this, I found that this had been making headlines in the newspaper for some little time and 
people were getting very agitated. It appeared that somebody in the Liberal Party had 
arranged for five lawyers to fly to the Kimberley electorate while this election was taking 
place, with a view to asking questions of the illiterate Aborigines as they came in to vote. 
How this was organised I do not know, and the first knowledge I had of it was when I 
returned. Of course, scrutineers are allowed in polling booths, but objection was taken to 
these particular scrutineers, and much was made of the fact that there were five young 
lawyers from Perth sent up with instructions to ask all sorts of questions of the presiding 
officers about individuals voting. The real problem was how you get illiterate electors to vote; 
if they can't read obviously the presiding officer has to record their vote. That's quite all right 
if they know who they want to vote for but if they don't know it creates very great problems 
for the presiding officers and for all concerned. In the past, illiterate voters had been 
exempted, and I believe they could still have gained exemption at this time. But they were 
being brought in apparently by the truck load to vote, according to statements which were 
made later in Parliament, and possibly during the course of the trial.' 

END OF TAPE NINETEEN SIDE A 

1The proceedings before Mr Justice Smith in the Court of Disputed Returns in the new Kununurra Court House 
which I had opened only a few weeks before (13th June 1977) - IM. 
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MEDCALF One statement' which was reported in the press as having been made 
by Mr Tozer, was that, "At Halls Creek a handful of Labor supporters had effectively cast 
about 200 valid votes through unfortunate illiterate people. The Aborigines had been marched 
across the road with the 'how to vote' cards and into the polling place without speaking to 
people outside the booth, many of whom they had known for a long time. They had name tags 
on their clothing. They had thrust their 'how to vote' cards at the presiding officer. Many had 
passed through the polling place without uttering a sound." 

EH Mr Tozer was the Liberal member. 

MEDCALF He was a Liberal Member of the Legislative Council for that area. Now 
this is reported in the West Australian on 9th November 1977. But during the course of the 
trial, allegations were made that I had been involved in sending a telegram. In fact, I didn't 
send any telegram. I had received a request from the minister in charge of the Electoral Act, 
Mr McNeill, the Minister for Justice, to obtain the views of the Crown Solicitor in assisting 
to send some instructions to presiding officers. 

I made a statement in the House on 10th November 1977.2  I had been accused of being 
involved in a Liberal plot, and I described this as being utterly preposterous, and scurrilous 
nonsense. I had been accused by Mr Bryce. I knew nothing whatever about the lawyers who 
were going to the Kimberley. The Minister for Justice, Mr McNeill, had asked the Chief 
Electoral Officer to send a memorandum to presiding officers containing certain instructions 
in relation to taking votes from illiterate electors. The Chief Electoral Officer interviewed the 
Crown Solicitor who advised against this proposal. So at that stage the minister asked me to 
confer with the Crown Solicitor. I had a discussion with the Crown Solicitor, and after 
hearing his views I agreed with the advice he had given. I then asked him to consider what 
advice might properly be given by the Chief Electoral Officer to presiding officers, and he 
then prepared the draft of a telegram. 

Now this was in quite different terms from the original memorandum which had been 
proposed, and we discussed the final form of this draft. Both the Crown Solicitor and I 
believed that the telegram contained proper advice which we thought would be helpful to 
presiding officers, and I think I should repeat here exactly what the telegram said, and this is 
what it said: 

Because of the recent amendments to Section 129 of the Electoral Act, it is 
suggested that when taking instructions from illiterate electors it would be 
advisable to avoid 1) asking the elector to indicate his preference by reference 
to a party named by you; 2) asking the elector whether he desires to vote for a 

'This statement and other statements and comments were made in the course of further government amendments 

to the Electoral Act and the motion in the Assembly to declare the Kimberley Seat vacant (TM). 

copy of the statement is attached, pp.  562-3. 
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particular candidate named by you; 3) marking on the ballot paper any 
preference not specifically indicated by the elector.' 

Now that was considered to be proper advice and it was believed that this would be helpful to 
the various presiding officers, and both the Crown Solicitor and I believed that it would be in 
order for the Chief Electoral Officer to send this telegram. 

Now I didn't instruct the Chief Electoral Officer to send it because he wasn't under my 
control; he was under the control of the Minister for Justice, who was responsible for the 
Electoral Act. The Chief Electoral Officer holds his position under the minister. The proposed 
telegram was given to the minister and he instructed the Chief Electoral Officer to send it. 
Now I had no further connection with the matter at all, and I was very concerned that anyone 
could imply either that I was involved in some sort of a conspiracy with people who wanted to 
manipulate the Aborigines or that anyone could believe that the Crown Solicitor, who was a 
lawyer of many years standing and seniority, might be able to be influenced, either by me or 
anybody else. He was a legal practitioner of impeccable reputation, he formed his own 
opinion and he drafted the telegram and I approved its final form. I knew nothing about the 
lawyers being sent to the Kimberley and I rejected all these allegations which were made. 
They were made in quite extravagant language, mainly in the Legislative Assembly. 

The Premier, Sir Charles Court, rejected these allegations. There was even a motion in the 
Legislative Assembly that I should be dismissed. That was lost, of course, on party lines, and 
the Premier indicated that he had no intention of either investigating anything that I had done 
or taking any action to dismiss me. There were some very bitter words exchanged in the 
Legislative Assembly over this. The West Australian of 9th November reports that Sir Charles 
said that the government intended to press ahead with [amendments to] the Electoral Act, and 
Mr Tonkin was called on to withdraw his remark, "Caught cheating so you change the rules". 
Sir Charles denied that there was any conspiracy and he said that he knew nothing about any 
plan, which I fully believe, that is the plan to send lawyers up to the Kimberley. Mr Brian 
Burke, told the Premier that he was a "thug" and was requested to withdraw his interjection. 
It was altogether a very unpleasant debate in the Assembly. 

The Premier, in the course of his remarks, unfortunately (perhaps in his haste) used a word 
about me that, perhaps, with more time he would not have used. He referred to me as being 
"one of the most revered names in the legal profession," [laughs] and this caused a letter to 
be written by Mr Temby, a Perth lawyer, who later became the Anti-Corruption 
Commissioner in New South Wales. In his letter to the West Australian2  he said it was rather 
silly of the Premier to say that the Attorney-General was one of the most revered names in the 
legal profession in this State. He said that reverence was appropriate with respect to minor 
deities and he didn't imagine that I thought of myself in such terms. However, he said I was 
respected by the general body of local lawyers for my competence and character, and he knew 

1The telegram is quoted in my letter to the editor of the West Australian published on 18th Nov 1977. 

2Published on 12th Nov 1977. 
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of no-one who would think me capable of doing something which I believed to be wrong. 
However, he said that like anybody else I was capable of making mistakes, and it appeared 
from the judgment of Mr Justice Smith, who was the judge hearing the case, that in being a 
party to telling the Chief Electoral Officer how he should exercise his statutory responsibility I 
showed erroneous judgment. Mr Temby then went on to take Mr Burke to task because he'd 
criticised the legal profession generally. Mr Temby [rejected Mr Burke's allegation and said 
Mr Burke had clearly lost his sense of proportion.] 

I felt that I was obliged to answer this letter of Mr Temby's because he had indicated that I 
might have made a mistake, and this was based upon comments which he had read into the 
judgment of Mr Justice Smith. I replied on 18th November, and my letter was published in 
full by the newspaper.1  I thanked Mr Temby for the kind remarks that he made because he 
had made some kind remarks about me, and I agreed that I was quite capable of making 
mistakes. I said politicians and lawyers make many and even judges make some, and that's 
why I'd always advocated that there should be Courts of Appeal. Unfortunately there wasn't a 
Court of Appeal available in the case of a Court of Disputed Returns. I said there was one 
point on which I would join issue with Mr Temby. I had no part in instructing the Chief 
Electoral Officer to send the telegram. In this matter he acted on the instruction of the 
Minister for Justice, and the advice of the Crown Solicitor. However, this is not to say that I 
considered that either the instruction or the advice was wrong. On the contrary I believed they 
were both correct. I said, "First the advice was proper, having regard to the Chief Electoral 
Officer's functions under the Act, and secondly it was proper for the Minister to instruct the 
Chief Electoral Officer to send that advice." From my reading of Mr Justice Smith's judgment 
I was uncertain whether he wished to refute both of those propositions or only the first one. In 
any event I disagreed with his conclusion that it was wrong of the Minister for Justice to 
instruct the Chief Electoral Officer to send the telegram in question. I also referred Mr Temby 
to Section 5 of the Electoral Act in which it is stated that the Chief Electoral Officer 
administers that Act "under the Minister". 

My conscience was completely clear in this matter. It was a case of making a great fuss over 
a matter for political purposes, and I suppose if people feel that they have some guilt in the 
matter they will try and attach guilt to others. I was heartened when Mr John Hearman, a 
former Speaker of the Legislative Assembly, wrote a letter to the newspaper in which he 
referred to the adverse publicity given to me in my capacity as Attorney-General. He went on 
to say that the Labor Party was well aware that among many other duties, the Attorney-
General was responsible for ensuring that any regulation or instruction from another minister 
was within the powers of the minister, and worded in such a manner that the desired intention 
will be achieved. It was not the responsibility of the Attorney-General to determine the 
wisdom of any regulation or instruction. The minister who issued or promulgated the 
regulation must clearly take full responsibility for any consequences that may result." The 
Labor Party," he said, "clearly sees greater political advantage in attacking the Attorney- 

11-etter to the Editor, West, 18th Nov 1977. I should add that I do not agree with the implication in the letter that 
Mr McNeill made a mistake. It is my belief that the Judge's interpretation of the Chief Electoral Officer's role under 
the Act was unclear (JIM). 



TAPE NINETEEN SIDE B MEDCALF 225 

General rather than the person responsible for issuing the controversial instruction to the Chief 
Electoral Officer. The Labor Party sees little political advantage in attacking a man who, 
though still a member of Parliament, is no longer a minister," (Mr McNeill). "This attitude is 
unjust," and he went on to say that Sir Charles Court, in common decency, in defending me, 
obviously could not say that the blame should rest elsewhere. Sir Charles would earn no 
plaudits were he to defend the Attorney-General by shuffling the responsibility and blame, if 
there was any, to another member of Parliament in his own party, who was no longer in 
Cabinet.' 

EH Mr Medcalf, I was just wondering in general terms, there is obviously 
awareness of the growing political power in the Aboriginal vote in the Kimberley, and so this 
was sort of the roots of what was going on. In your estimation, what was the awareness of 
both the needs of the Aboriginal people of the north and their political voting power? 

MEDCALF Well, my own frank opinion is that the average illiterate Aborigines 
wouldn't have bothered to vote, that they had no particular interest in voting, and that they 
wouldn't have bothered because they hadn't really bothered much in the past. It was a bit of a 
nuisance to them, and something that they didn't really understand, and, therefore, people like 
that are very easily manipulated. I'm not saying that the manipulation related exclusively to 
the Labor Party, although there was plenty of evidence that it was largely used by the Labor 
Party, but undoubtedly there had been occasions in the past, when they'd been manipulated by 
other people, and it's an unfortunate fact that people who are illiterate are often taken 
advantage of, and here they were being taken advantage of electorally. 

I was asked by the Daily News to answer a series of questions about some proposals which 
followed immediately after the Court of Disputed Returns for amendments to the Electoral 
Act. The Electoral Act was amended before the end of 1977 by the government, through 
Parliament, of course, to provide that 'how to vote' cards should not be taken as an indication 
of a voter's intentions. That was substantially the purpose of it, and I was asked by the Daily 
News some of the kinds of questions that you've just asked me. For instance, one of the 
questions was, "If five or six candidates are standing in an election, could you see problems 
in an illiterate voter trying to cast his vote along party lines?" Also, "Is an illiterate voter or 
person who cannot speak English, capable of remembering or understanding every name on a 
ballot paper and casting a correct vote?" These are quite difficult questions and I was unable 
to answer them effectively without really understanding all about illiterate voters, and they're 
not all the same so you can't just generalise. But the Daily News questions were, of course, 
very loaded. "Wouldn't the government regard the right to vote as the essential thing in a 
democracy?" To that, of course, I said, "Yes."2  

1Letter to the Editor, West, 17th Nov 1977. 

2Dai1y News, 10th Nov 1977. 
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EH I suppose it would have been ten years since the referendum where 
Aborigines had received citizenship and the right to vote, and so would you see the balance of 
power changing, and so it would be natural that this would arise as a very political issue? 

MEDCALF Yes. Indeed there was clearly a contest by the political parties for the 
Aboriginal vote. There was no question of it, and the Labor Party really went for this because 
they could see that they could win back the Kimberley seat this way. They had held the 
Kimberley seat for 48 years, and it was lost to Alan Ridge, not at that election, but at a 
previous election. Now following this Court of Disputed Returns there was another election. 
There had to be, the court ordered a further election and Ridge was returned again, but at the 
next election he lost, and the Labor Party has had the seat ever since - the successful member 
being Ernie Bridge, who, I may say, I've always had a lot of respect for privately, and 
obviously somebody who is likely to hold that seat for a long time on personal grounds. But 
this jockeying for Aboriginal votes was going on and it's really very little different from the 
jockeying for votes in other areas, except that we're dealing here with illiterate people, and 
you don't find very many illiterate people in other electorates. They're all mainly educated, 
although there are quite a few that can't speak English, new migrants and so on. 

There were a lot of difficult questions in this. I don't know that I answered some of these 
questions very satisfactorily that were asked me, but there was one question here that 
indicated the bias of the article, and that was, "If a person is not capable of remembering or 
recognising names on a ballot paper, should he be deprived of a vote?" 'which implies that 
you mustn't deprive him of a vote. But perhaps that could be put round another way - "Should 
he be entitled to a vote?" because if somebody can't remember who he is voting for when he 
goes in to vote, what is the point of that vote? It is a worthless vote really; it's a lottery as to 
who he is going to end up voting for, and that's hardly a democratic exercise of the franchise. 
Of course, the answer to all this is education - educating voters so that they're not illiterate in 
the first place, and then if they still can't understand, teach them the significance of exercising 
their vote. But it's easier said than done. 

EH Mr Medcalf, you mentioned a little earlier when we were just discussing 
before recording, that you'd looked back to a diary from 1977, and this was really a good 
example of a year in the life of a Cabinet Minister. I wonder if we could just go through now 
and review some of the highlights of that time? 

MEDCALF Well, there were a lot of things in there that weren't really the kind of 
things that one would bother to record, such as numerous social functions and so on, but there 
were a number of highlights. 

We had a visit from the Queen, Australia had a visit from the Queen, in March 1977, and the 
Britannia arrived in Fremantle to take her back to England. On 28th March I attended the 
opening, by the Queen, of a diagnostic unit at Sir Charles Gairdner Hospital, and she 
officially declared it open outside in what is now part of the driveway fronting the main 

1lbid. 
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entrance of the hospital. Then she walked in through some of the wards and talked to some of 
the patients and met the staff and, as usual, very graciously performed her duties. 

The members of the Cabinet and their wives were invited to a dinner on board the Britannia 
that evening (I note at 8.30) and this was a most signal occasion. I recall we were all there 
lined up on the Britannia in one of the lounges when the Queen and the Duke came in, and 
she met everybody, simply greeted everybody individually, and then there were a few 
discussions. She was talking to the Premier and I remember talking to the Duke for a few 
moments. Then we went into dinner and we had been warned that the Queen was a fast eater, 
and not to daily too long over our various courses. It was a very nice dinner, in the dining 
room of the Britannia. We were all at separate tables. The Premier and Lady Court were up 
at the high table with the Queen and the Duke and one or two officials. I remember we had 
the most enormous grapes that I've ever seen - I don't know where they came from - they 
were really huge, rather like small mandarins. 

Anyway, we didn't daily too long over our food in case we held the proceedings up, and then 
later [laughs] we all adjourned to one of the decks of the ship, and the Queen and the Duke 
mixed informally with the guests. A number of other guests arrived at that stage. I remember 
some of the judges came along and various other officials. I was standing with two or three 
people when suddenly the Queen hove in sight, and came in my direction. She fixed her eye 
on me and proceeded to engage me in conversation. We'd all been schooled in how to address 
her, either as "Your Majesty" or "Ma'am" and so I was able to use the right terms in replying 
to her questions. We had quite a long conversation, much to my surprise. I was just a little 
embarrassed that she was talking to me all the time and not to the other people in our group, 
and I was trying to involve them in the conversation, but I couldn't do that. She was talking 
about her tour around the outskirts of Perth during the day, and how she'd been talking to 
various local people and how many of them had come from England, and we spoke about her 
interest in horses and we had quite a lengthy discussion which seemed to me to go on for 
several minutes. Then later on we adjourned to the side of the boat, and the Royal Marine 
Band played on the Fremantle wharf for about half or three-quarters of an hour, marching up 
and down, counter-marching, and playing a lot of very stirring tunes; it was a most 
memorable evening. 

Another interesting occasion was in October when Prince Charles paid a visit. He was not 
married at that stage and there was a civic reception given for him on the Esplanade. I 
remember meeting him for the first time. I met him once or twice on subsequent occasions 
when he came out here, but that was the first time I met him, and we had a discussion about 
various things, very briefly. 

We had a Cabinet dinner during the year for Sir John Kerr and his wife. This was given at 
Parliament House. When Sir John came over here there was a lot of organised disturbance. 

EH What do you mean 'organised'? 

MIEDCALF Well, it was organised in the sense that some people clearly were trying 
to humiliate him because he had dismissed the Whitlam Government, and this was still fresh 
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in the minds of a lot of people, and wherever he went crowds would gather. When they knew 
he'd be coming somewhere, there'd be several people - not the whole crowd - there were a lot 
of supporters there - but there would be several people who'd be jeering and abusing him as 
he and his wife came in. I recall going to a function given by the Law Society, in the 
Parmelia Hotel [and he leaving through the back entrance]. 

END OF TAPE NINETEEN SIDE B 
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EH Mr Medcajf, you were just saying that Sir John Kerr was leaving 
through the back entrance. 

MEDCALF Yes. He left through the back entrance because they were all waiting for 
him out the front, all these professional jeerers, I would call them, because they clearly had 
been incited to humiliate him as much as possible. But he had a lot of supporters. A great 
number of people turned up specially at that legal function, people that I wouldn't have 
expected to see there, who had come along to show their support for him. They believed that 
he had done the right thing, that he'd acted in the line of duty and he'd had a most difficult 
decision to make, and he'd made it honestly. 

EH Who were the people that you wouldn't have expected? 

MIEDCALF Well, they were senior members of the Law Society and others who one 
didn't normally see at their functions. It was the same at our Cabinet dinner. I think the venue 
was kept reasonably confidential to avoid this kind of situation. But in those days we did have 
quite a few people who seemed to make a point of going around and jeering at anybody they 
didn't like very much. 

EH Who do you think they were - when you said 'professionals'? 

MEDCALF I would think that they were radical left-wing people who had been 
inspired to take some action by somebody with some authority in political circles. They were 
certainly not ordinary citizens. Ordinary citizens wouldn't have bothered to do this sort of 
thing. But they were people that had been led on to a certain extent, obvious sympathisers 
with Mr Whitlam in his statement that Sir John Kerr would live to regret the action that he'd 
taken. Certainly things were made very difficult for Kerr. He was appointed to a position in 
Europe but he never took it up. The Fraser Government changed the arrangements, but he 
spent most of the rest of his life overseas. He just came back in the last stages of it. 

I had known Sir John Kerr previously. I'd met him when he was Chief Justice of New South 
Wales. I'd certainly met him at previous legal functions when he'd been over here from the 
Eastern States. 

Generally speaking this was a busy year, but all of my years as a minister were busy. There 
were constant social engagements which either came to the ministers in their own capacity in 
relation to their own portfolios, or else they were deputising for one of the other ministers or 
deputising for the Premier. Just looking through this diary of 1977, there are dozens and 
dozens of engagements: opening functions, attending dinners, attending luncheons, cocktail 
parties, meeting people, discussions, conferences and so on. They are never ending, and the 
staff kept these meticulously because they had to find out on each occasion whether a speech 
was required, and whether a car was required, and where the driver would park, and this sort 
of thing. In addition, I was making many visits to the Eastern States, probably an average of 
about one a month, and this would have applied during the whole of my term of eight years 
or so as a minister. I was a member of the Advisory Council for Inter-Governmental 
Relations, the committee for the National Companies and Securities Commission, the 
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Attorneys'-General conference and a number of committees or sub-committees of the 
Constitutional Convention, including, of course, attendance at Constitutional Conventions 
themselves. As well as this Sir Charles, more often than not, wanted me to attend Premiers' 
Conferences with him, particularly when there were legal issues to be debated - which seemed 
to be most of the time, because we were arguing and fighting all the time over the intrusion of 
the Commonwealth into State matters. As well as this I travelled around the country a lot 
because the seminars that I was so keen on for Justices of the Peace were held in every 
magisterial district, and this was right the way from Albany to Broome and Kununurra. So I 
was frequently flying about the country. 

I did actually still have a little private life. My son got married during this year [laughs] but 
there wasn't very much [private life]. Of course, my wife was involved in a great number of 
these activities as well, particularly the social functions where a wife was invited. I recall very 
well one of Sir David Brand's remarks, about the time he retired, when he said the most 
difficult task he found as a Cabinet Minister was fitting in the tremendous number of social 
functions and activities which were expected of ministers at the time. 

I noted that during the time of the Burke Government, which followed ours, they frequently 
did not attend these activities. There were many occasions when we continued to go along 
when we were invited and found there was no member of the government present, just an 
apology, and I think perhaps maybe they don't attend as many now as we did. But Sir Charles 
always made it very clear that he expected his ministers to either personally attend every 
function to which they were invited or arrange for another minister to attend in their place. 
The result was, therefore, that I was attending functions, not only for myself, but often for 
other ministers, such as opening hospitals, and attending picnics at the zoo and doing things 
when other ministers were unable to be there. 

EH Mr Medcalf, the position of your wife - this was a very onerous position 
to be in for yourself, in terms of your time, private time and public time. What was the 
situation for your wife? 

MEDCALF Well, she was extremely good, and she was prepared to be present at all 
these functions that she was invited to. She came along quite readily and willingly, but I've 
often thought when she married me I was not a politician, and there was no indication to her 
that I would ever be one. [laughs] It is a very onerous task which she performed very, very 
efficiently, but it made inroads on her time, and although on most of these occasions a driver 
and a car were provided, which made it a lot easier, still she had to be present and listen to a 
lot of speeches, and meet a lot of people that she might never meet again. She was very good 
about it but there were some occasions I recall, when we went to a function and they had 
extremely loud music playing in our ears all night, which was rather trying. 

Some of the drivers were extremely good. You had to have a driver because if you were 
going to one of these functions you couldn't rely on finding a parking space. The driver had 
to look after the car. You couldn't go and park around the corner somewhere and then come 
back and find your car had been stolen, or the tyres were flat. So you were provided with a 
driver for an official function, and it was quite right and necessary. Some of the drivers were 
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very, very good, and I remember one occasion we had a driver called Stan Paice. We were 
going to a function at the Italian Club in Northbridge, and he pulled up outside the club and 
there was no-one there to meet us. He said in a loud voice to me (I being then a 
comparatively new minister), "You wait here, Mr Medcalf. Don't you move out of this car 
until I get somebody to come and greet you." With that he jumped out of the car, rushed 
upstairs, roared the tripe out of the people upstairs until somebody came down and stood on 
the pavement ready to greet us when we got out of the car. But he was a very decent chap 
and he believed in doing the right thing. We didn't mind whether there was anyone there to 
greet us or not. 

But there were a great number of functions that we wouldn't have normally attended. For 
instance there was one we went to, the Aboriginal Ball. This was an annual event and I 
remember Mr Dowding was there representing the Opposition, and he and I were given the 
task of selecting the 'belle of the ball', and this was a pretty difficult task too. I didn't want to 
make a mistake about who was being selected as the belle of the ball and I left it largely to 
him. Anyway there was no harm done, and the next thing they said was they were selecting 
the 'bull of the ball', and all the men had to parade around while somebody selected the bull 
of the ball. Fortunately I wasn't selected so that was a great relief to me. [laughter] 

EH Who were the judges for that? 

MEDCALF I'm not sure. It may have been Mr Dowding who was selected, but I 
can't quite recall. [laughter] 

There was another occasion when I was asked on behalf of the Minister for - I think it may 
have been Local Government - to open the Cat Haven - the Cat Haven in Shenton Park. It 
was one Saturday afternoon. I went there with my wife and I was asked to say a few words 
before unveiling the plaque, and I really had a good subject because we'd had a white cat 
which had had a great number of kittens, and I thought this will really be of interest to people 
at the Cat Haven. So I spoke about our white cat, Snowy, and about 160 kittens that it had 
had, and I expected to get applause. Unfortunately there was a deathly silence, and then the 
lady in charge got up and said, "Mr Medcalf, you ought to be ashamed of yourself allowing 
your cat to have 160kittens." [laughter] 

EH This is definitely a politically incorrect statement. 

MEDCALF "You should have had something done to that cat, and that's the reason 
why we have to ask the public for donations, and we're looking to you also to make a 
donation this afternoon in view of the behaviour of your cat." So that cost me plenty. 

EH I was going to say you must have felt obliged to really donate. 

MIEDCALF I did. I had to fork out all the money in my pocket immediately. 
Anyway, I certainly understood what the Cat Haven was about after that. 
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EH Mr Medcalf, can we just run through sort of briefly the things that you 
were occupied with for the remainder of 1977? 

MEDCALF Yes. Well, some of these things are matters which had arisen before. 
They are the kind of matters which kept turning up because many of them were not easily 
solvable. The problems of undivided shares in lands cropped up because there were companies 
in Los Angeles and Hawai'i and various places, selling shares in Western Australian land, and 
there was nothing we could do about them because they were outside our jurisdiction engaging 
in deceptive practices. We finally set up an inquiry under Mr Phil Adams QC, a well-known 
lawyer in Perth, who was skilled in this type of matter, to try and find a solution. He did 
examine the question and produced a report which did help us, and I think it more or less 
stifled the continuation of this type of thing. 

There was a ruling given by the High Court that our Museum Act, by which we had sought to 
control pillaging from wrecks, was unconstitutional.' Fortunately, however, although we lost 
this case in the High Court, the Commonwealth came back in, again with the assistance of the 
Federal Attorney-General, Mr Ellicott, who greatly admired the work which our museum was 
doing on wrecks, and provided legislation which preserved the wrecks. This took the place of 
our legislation, and they delegated the responsibility to our museum. So the museum just 
carried on as before. This case had been brought by the well-known diver, Allan Robinson, 
who gave us a lot of trouble over a long period of time. He won the case but it was a pyrrhic 
victory because the Commonwealth legislation came in and stopped him from claiming 
ownership of the Gilt Dragon which was what he was after. 

There were problems about car-stealing, another perennial matter, and suggestions that our 
law wasn't strong enough, and the penalties weren't severe enough. I remember having to 
defend the position at a conference of magistrates, and I made a statement about that. 

The situation in regard to lawyers cropped up again, complaints against lawyers which we'd 
had before; a man named Peter Robson complaining that he had not received any satisfaction 
from earlier complaints that he'd made. This was still under consideration by the Crown Law 
Department, as I pointed out. 

One significant reform which was instituted at this time was to allow law graduates to find 
more avenues for obtaining articles; in other words, to complete their training and become 
qualified lawyers. There was a shortage of opportunities for law students to obtain articles, 
and I introduced amendments to the Legal Practitioners Act to enable the Director of Legal 
Aid to take four articled clerks. That situation still applies today, and there have been quite a 
lot of lawyers who have done their training through the Legal Aid Commission. Also other 
arrangements were made to enable additional avenues to be available for the law students. But 
this is another question which keeps cropping up, and is current today still. 

1The High Court declared invalid provisions of the Museum Act 1964 and the Maritime Archaeology Act 1973 
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New consumer credit legislation was in contemplation, and we were involved in discussions 
with our colleagues in other States about changes to be made. 

We had one rather difficult situation which was not strictly within my portfolio area. I was 
representing the Minister for Water Supply in the Legislative Council, and we had a 
confrontation at one time when about 100 protesters packed the public gallery in the 
Legislative Council to listen to the debate on proposals in legislation, originating from the 
Water Board, to tax groundwater supplies in the Jandakot area. One of the government 
amendments was to prevent residents proceeding with a writ which had already been issued. 
I took the view, in my capacity as Attorney-General (quite apart from the fact that I was 
representing the minister), that we shouldn't legislate retrospectively, and that as in fact a writ 
had been issued in good faith, that should be allowed to proceed, and indeed we dropped the 
proposed amendment in the Council to allow the claim to proceed, and that prevented the 
criticism, which would have been valid criticism, from eventuating. 

The criminal law required amendment in order to ensure that it extended to Western 
Australian residents, or people connected with the State, in offshore waters. So two Bills were 
introduced by me in the Legislative Council to amend the Criminal Code, to ensure that 
anyone within the territorial sea of Australia, which was adjacent to the State, within five 
kilometres (that is the old three-mile limit) should be covered by our criminal law. This was 
to overcome objections which had been raised that our criminal law didn't extend beyond low 
water mark. 

END OF TAPE TWENTY SIDE A 
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A further interview with Hon. Ian Medcalf recorded in his office by Erica Harvey on 13th 

October 1993. 

EH Just one question I would like to follow up with you, Mr Medcalf, from 

last week - the change in leadership in the Legislative Council from Neil McNeill to Graham 

MacKinnon. Could you tell us what happened there? 

MEDCALF Well, this was a matter which had to be decided by the members of the 

Legislative Council. When the new government came in, in 1977 (that is to say when the 

Liberal/Country Party coalition had entered into government again), the members of the party 

elect a leader. Both the Members of the Legislative Assembly and the Council elect the 

Leader of the Legislative Assembly who is the Leader of the Party and in that case, of course, 

it was Sir Charles Court. But only the members of the Legislative Council elect the Leader in 

the Legislative Council. So the 17 or 18 or so members of the Legislative Council simply 

elected Graham MacKinnon in 1977 to replace Neil McNeill who had been the leader for the 

previous three years. It was a surprise, I believe, to Neil McNeill. He quite naturally was 

disappointed. These things happen sometimes. I was rather surprised. I wasn't aware of the 

proposal to change leaders. Neil McNeill was doing a very good job as leader, and I was 

more than satisfied with his leadership, but it appears that a bit of work was done in the 

background by supporters of Graham MacKinnon and he became the new leader. 

EH Now we're going to move on to 1978. This was the second year of the 

Court Government after the 1977 election. Could we go on now and recall the concerns of 

this year in terms of your role as Attorney-General? 

MEDCALF This was an important year for us because it was in our second year 

really that we had to establish that we were carrying out the undertakings we'd given during 

the election campaign, and we had to ensure that the administration of the State was being 

conducted in a sound manner so that from my point of view this was a period in which I was 

certainly endeavouring to put into force a lot of the matters which I believed were important. 

We had already established our Legal Aid Commission in WA and, as I have mentioned 

before, it was the first composite Legal Aid Commission in Australia, and copied in one or 

two other States. But we wished to extend it throughout the State; it had been established only 

in Perth. It depended upon funding from both the Commonwealth and State Governments, the 

Commonwealth now paying the funds which previously had gone to the Australian Legal Aid 

Office, the State Government making a contribution - a small contribution of about $50 000 a 

year (I say small because the cost of running the Legal Aid Commission was very much 

higher than that) and the Law Society scheme contributing about $500 000 a year. This $500 

000 came from interest on solicitors' trust accounts, which in years gone by had not carried 

interest. But as a result of a change in the law the banks were required to pay interest and 

under the legislation this was to be applied primarily for legal aid. So these funds coming 

from three sources now were the funding for the Legal Aid Commission. We were anxious to 

extend the Legal Aid Commission so that it could supply its services in the country, and this 

was large on my agenda early in 1978. 
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Another matter which was, you might say, of continual concern was the problem of people 
who were remanded for assessment on mental grounds. Quite a few people who commit 
offences are suffering from some mental incapacity at the time. I had already referred the 
whole question for consideration by the Law Reform Commission. In January 1978 I was also 
acting as Minister for Health during the absence of the Minister for Health, and I became 
aware of one or two problems then in my capacity as acting Minister for Health which 
impinged on the matters that I'd already been concerned with as Attorney-General. We had 
people who had been remanded for assessment by Justices of the Peace, under Section 36 of 
the Mental Health Act, and sent to Heathcote. There were complaints from some barristers 
that these people were forced to mix with people who were perhaps of criminal intent and 
they shouldn't therefore have been put into this category, particularly if they were released by 
the mental health authorities on the basis that they were not suffering from any mental 
disability. The problem was, of course, that Justices of the Peace and magistrates in many 
country centres, didn't have the assistance of psychologists or psychiatrists who could assist 
them with persons who may have a mental disability. All that the local JP's or magistrate 
could do would be to remand them for assessment, and in that case they'd go to Heathcote or 
Graylands and it did create problems. 

I was aware of this and this, indeed, was one of the reasons why I had advocated that we 
should have better facilities, both at Fremantle Prison and Graylands, for looking after people 
who had, in fact, been convicted but were suffering from mental ailments. The problem here 
was really a departmental problem. If a person suffering from a mental ailment was convicted 
of a crime, that person would, in the first place, be sent to Fremantle. The prison authorities 
would then recommend that the persons be sent to Graylands for attention to their mental 
problems, but the Graylands' people (that is the Health Department) would refuse to accept 
them on the basis that they were criminals and they couldn't look after them. 

This was a departmental argument which went on for some time. Both I and one or two other 
ministers were quite concerned about this, but it seemed to be very difficult to get the 
problem resolved. The real solution was to establish a psychiatric hospital in the new Canning 
Vale Prison, but the cost of it was going to be enormous and they had to concentrate first on 
a maximum-security area for ordinary criminals, and certainly during the time that I was a 
minister we never succeeded in getting a really adequate secure psychiatric establishment for 
criminals suffering from mental illness. 

Another consuming problem was the allegation which we continually heard, or I continually 
heard, that there was a great deal of 'white-collar' crime. I must confess that I hadn't 
personally been aware of a lot of white-collar crime in Western Australia in the '70s, but no 
doubt there was quite a bit later as we know from subsequent events. But at this time I believe 
there was very little in Western Australia, very little at any rate that the criminal law could 
take notice of. However, every time I attended a meeting of the Standing Committee of 
Attorneys-General, I was confronted with suggestions that we must, as a committee, take 
action against white-collar crime in Australia. Most of the complaints came from New South 
Wales. The Attorney-General, Frank Walker, in New South Wales seemed to be absorbed by 
this problem of white-collar crime in Sydney, and I'm quite sure there was a lot more white-
collar crime in Sydney than there was in Western Australia. But we did, at any rate, attempt 
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to do something about it. We made sure that we had people sent to do special courses (from 
our corporate affairs' office), to attend seminars and find out what they could, with a view to 
checking on the position in WA. 

The question of tribal punishment for Aboriginals who'd committed crimes kept arising quite 
frequently. We had one particular case where an Aborigine called Paddy Richards was 
speared several days after he had been acquitted on a charge of unlawful killing of another 
Aboriginal at Wiluna. He went free as far as we were concerned and returned to Wiluna, and 
he was immediately apprehended by the rest of the tribe and speared in the legs. He also 
suffered a number of other injuries. This was brought to my attention; the media wanted to 
know whether we condoned this type of retribution, and I made it quite clear that tribal 
punishment in Western Australia was illegal, and that the kinds of punishments that were 
meted out in tribal areas were usually beyond the law. Nevertheless, it was also made clear 
that if people were apprehended committing such offences, such as spearing someone in these 
circumstances, they would have to submit themselves to the rigours of our law. They could 
claim as a defence, if they wished, that they were carrying out tribal law. Anyway in this 
particular case of Paddy Richards, it created quite a stir and the Minister for Police, Des 
O'Neil, said that an inquiry by the police showed that Richards had a wound in the thigh, but 
when the police interviewed him he told the police that it was Aboriginal business and he 
didn't want them to have anything to do with it. This, of course, meant that they couldn't get 
any evidence and it was really rather silly to persist. He was quite happy, it appears, to 
submit himself to tribal punishment and that was the end of the matter. However, on 
principle, we were not prepared to condone tribal punishment as an alternative to the 
punishments prescribed by the law. There had to be one law for all, Aboriginal or white. 

An important area was the moves which had been made in relation to company law. I was 
very concerned that there had been no changes in company law for many years; virtually no 
changes - certainly none of any consequence. When I say changes I refer to changes in the 
substantive company law, and it was quite apparent that the company law was lagging behind 
the times. I was very anxious that in the new set-up which we were embarking on, of having 
a National Companies and Securities Commission (still in its early stages), we should have a 
company law reform body which would be able to aid the NCSC. The reason that there had 
been no developments in company law was largely due to the problems of 
Commonwealth/State relations which arose during the Whitlam era. Both sides were 
bedevilled by philosophy and the Whitlam Government, with its centralist philosophy, 
wouldn't assist in any way because Senator Murphy, who was then Federal Attorney-General, 
wanted uniform company law prescribed by the Commonwealth, and that that should override 
all the State laws previously in existence. It was high time that this situation was rectified and 
I proposed that we should have a law reform section inside our new organisation. 

I was still doing a lot of travelling at this time. I recall an article which appeared in 'Bailey's 
View' in the West Australian in February,1  which referred to the fact that Malcolm Fraser, 
the Prime Minister, had advised me to take a house in Canberra and become the ambassador 

1West, 6th Feb 1978, p. 3. 
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for Western Australia. I had, of course, no intention of ever doing such a thing, but I had 
logged 29 trips across Australia in my first 29 months as a minister. I did mention to a 
reporter who asked me about it, that I kept a suitcase permanently packed, which was quite 
true - that Sir Charles Court had told me that he hoped I liked travelling because there would 
be a lot of it, and in one section of 5 weeks I'd gone east 4 times. These comments were 
made just before I was off to Sydney, and Wellington, New Zealand, to attend conferences. In 
that same time, quite apart from travelling east, I visited 36 towns in Western Australia from 
Wyndham to Albany. The travelling went on, of course, but that was a fair sample of what I 
was doing virtually during the whole period of 8 or so years when I was in the ministry. 

EH Mr Medcalf, were other ministers travelling as extensively as that? 

MEDCALF No, no. Other ministers did travel, of course, because they attended 
conferences, but none of them had the number of interstate commitments that I had. I was on 
so many committees: the Attorney-Generals' Conference, the Advisory Council on 
Intergovernmental Relations - that is a council of States which met on certain subjects in 
relation to federalism - and all the sub-committees of the Constitutional Convention which I'll 
refer to later. There was a whole heap of them. Quite frankly it's difficult to remember them 
all now. But no, I think I was the most travelled person. The Premier used to travel quite a 
lot, but I doubt that he was required to travel interstate as frequently as I was. 

EH Was one of the main issues confronting you, and the Court Government, 
the question of States' rights? 

MEDCALF Yes, a great lot of the travelling I did had to do with my position as 
Minister for Federal Affairs. If I hadn't been Minister for Federal Affairs I wouldn't have 
been concerned with all these federal committees. But wherever they dealt with matters of 
State law it was necessary that we should be represented because we had strong views that we 
should maintain our position in the federation, and should not give up our powers which 
previous governments (and later governments), seemed to have given up almost without 
understanding what they were doing. 

A very important piece of legislation which we brought in during the early part of this year, 
was the Listening Devices Act. Some of the other States had a Listening Devices Act but we 
didn't in this State, and this arose out of a discussion that took place at the Standing 
Committee of Attorneys-General. The Commonwealth had legislation to prevent 'bugging' of 
telephonic conversations under Commonwealth powers under the Constitution. We didn't have 
anything, and nor was there anything in existence which applied in Western Australia in 
relation to bugging conversations other than telephonic conversations. With modern 
eavesdropping facilities it was quite possible for people to listen in from outside a house and 
overhear conversations which were taking place allegedly in private. 

We modelled our legislation substantially on what was already in force in other States. It met 
with general approval. The effect of it was to make it illegal to use microphonic and other 
electronic or ultrasonic devices to record conversations to which the listener was not a party. 
There were special provisions in there to enable the Customs Department and the police to use 
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these devices under control. As the media said at the time, we were clearing out the 'illegal 
snoops'. I don't know how much snooping was going on, but it seemed to be something that 
was worth doing, and certainly that law still applies today. 

As Attorney-General, I was responsible for the appointment and general supervision of 
magistrates as well as other judicial officers. We had one rather controversial magistrate in 
the country - he had been in Kalgoorlie and then he was moved to Narrogin - that was 
Magistrate Clark. He was very outspoken and he took umbrage at the practice, which had 
been observed for many years by the Crown Law Department in bringing prosecutions, of 
charging a person for more than one offence. Magistrate Clark, at first, used to fulminate 
against this practice in his court, but then he began to take action to show that he disapproved 
of it. For instance, on one occasion in Kalgoorlie he fined a driver one cent as a protest at the 
manner in which the Road Traffic Authority had laid charges. He complained at the time that 
more than one charge had been laid, and he said that in future he wouldn't accept a number of 
charges when it was clear that there should be only one. He was deciding the matter and 
trying to change the practice of the Crown law - I may say, unsuccessfully. But in the 
particular case a driver had admitted two separate charges of careless driving. The driver had 
collided with a parked car. Mr Clark fined the driver $100 on the first careless driving charge 
and fined him one cent on the other. 

The same driver admitted breaching the .08 drink drive limit and Mr Clark banned him from 
driving for three months, which he was required to do under the law, but then immediately 
restored his licence under powers provided for him to issue an 'extraordinary licence'. He 
didn't believe that the suspension should be mandatory which is what the Act provided. The 
Act had been passed by Parliament and provided that in these circumstances you should lose 
your licence. Magistrate Clark didn't accept that, so he immediately restored the licence as 
soon as he took it away. 

Anyway he resigned and the press had a bit of a picnic talking about 'One cent fine 
Magistrate Clark'. 

EH What was the date and the newspaper? 

MEDCALF It was reported on 14th March 1978 in the Daily News. 

EH Did he resign under pressure? 

MEDCALF No. No, he resigned voluntarily. I think basically he got fed-up. When a 
magistrate resigns he has to resign to the Governor, and he sent me a letter addressed to the 
Governor, conveying his resignation. I forwarded the letter to the Governor. The media then 
asked him why he'd resigned and he declined to give his reasons and said that it was up to the 
Attorney-General to supply the reasons. So they asked me and I said it was up to Mr Clark, 
so there the matter ended. I believed it was up to Mr Clark because if he wanted to provide 
his reasons he could, but he was reticent about it. However, as I say, I think he was just fed-
up and he went back into private practice in Perth. 
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EH Oh, he was a lawyer - he had been a lawyer? 

MEDCALF Oh, he was a lawyer, yes. Oh yes, certainly. He'd come from overseas 

a few years before. 

EH Were all magistrates lawyers at this stage? 

MEDCALF No. Most of them were lawyers but there were a proportion who were 

not legally qualified, in the sense that they couldn't practise law. They had passed what were 

called 'magistrates' exams', and the Law Society was continually complaining about the 

system that we had, saying that all magistrates should be lawyers, and this cry was taken up 

from time to time by others. But we had some very good magistrates, very experienced 

magistrates, who were not lawyers, who had passed exams many years before in the public 

service and had qualified as magistrates. Later we tightened the procedures up so that the 

exams had to be much more rigorous and they had to do some university studies in their 

course. But we still didn't make a requirement that all magistrates should be lawyers. There 

were some practical problems about this; it would have been quite difficult to have got enough 

magistrates and not all lawyers make good magistrates. The qualities of being a good judge - 

which is what a magistrate is - are rare qualities. Magistrates must be carefully selected and 

there might be lawyers who would be quite good lawyers, but who wouldn't be necessarily 

very well-fitted as adjudicators. It's purely a matter of personal qualities. 

The question of family law kept cropping up. We had, of course, already dealt with this, but 

we were continually amending our law, and in addition to this the other States had been 

urged, both by me and by Mr Ellicott, the Federal Attorney-General, to adopt the State family 

law system. Mr Ellicott had quite clearly said to the Attorneys-General at a meeting that I 

attended in Melbourne, "Why don't you adopt the same system as WA?" Now for a variety of 

reasons, they wouldn't do it. 

END OF TAPE TWENTY SIDE B 
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MEDCALF I personally felt that if they wanted to do the right thing by the people in 
their own States, they should adopt the kind of system we had, where we'd combined federal 
and State jurisdiction in one court for the convenience of the public. 

Anyway they wouldn't accept the arrangement we had and finally, at a meeting in Melbourne, 
most of them decided (the other States) that they would confer jurisdiction by referring 
powers to the Federal Parliament. In other words, they would confer their own powers in 
relation to family law matters, matters such as maintenance of children and illegitimate 
children and adoptions, which were State matters, on the Federal Parliament so that the 
Federal Family Law Courts could exercise full jurisdiction. 

When we came away from that meeting in Melbourne, I walked along with Mr Ellicott to his 
office, because I wanted to discuss one or two other matters, and I remember him saying to 
me, "Little do they realise how long it is going to take for them to refer powers to the Federal 
Parliament." He said, "It will be years and years before they get this through their own 
Parliaments and before these powers can be used by the Federal Family Courts." It was a 
very true remark and, indeed, the thing bogged down after a year or two in arguments 
between federal and State departments and ministers, and it never reached its full culmination 
so that they were stuck with the old [divided] system [for a long time].1  

But we proceeded to make amendments to our family law. We had already conferred this 
jurisdiction on our State Family Court, which had federal jurisdiction too, and we used to 
make amendments. Several amendments were put through in my time; one of them was to 
enable property law matters to be settled more expeditiously during divorce proceedings. We 
were severely criticised in our proposals by a group called the WA Army of Men and the 
Lone Fathers' Association, which was under the chairmanship or presidency of Mr Ken 
Gaunt. His group criticised us for what we were doing. We were also criticised by some 
members of the Labor Party. The late Mrs Grace Vaughan said that it was a disgrace to put 
the legislation through Parliament quickly and that we weren't observing proper customs and 
that we should take more note of the Army of Men. This, of course, was really pure political 
talk on the part of Mrs Vaughan, and I was interested to see that there was an article in the 
Bulletin on 11th July 1978 by Malcolm Turnbull, who in those days wrote a column in the 
Bulletin. He referred to the problems of the divided jurisdiction in the family law area and he 
said that the States were still trying to agree (which he said was a hopeless task) on how they 
could refer these matters to the Federal Parliament. He went on to say that I was quite entitled 
to pat myself on the back when I introduced the amendment in Parliament to enable these 
property settlement matters to be dealt with expeditiously, and he quoted a comment that I'd 
made in introducing the legislation which was that, "The wisdom of our action in setting up 
our own Family Court was once again vindicated." 

1Ellicott's words were indeed prophetic. It was not until 1990 (12 years later) that the last of the 5 other States 
referred its powers over maintenance custody and guardianship of children to the Commonwealth. Adoptions were in a 
qualified category. WA had no need to refer power since the State Family Court had been exercising full 
Commonwealth and State jurisdiction since 1976 (IM). 
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EH Mr Medcalf, I'm just intrigued by Grace Vaughan's comments because 
traditionally she was a feminist and took that point of view. How much in political life can 
you speak your own mind and how constrained are you by the political realities and divisions? 

MEDCALF Well, I believe in that case she could have easily agreed with us, but she 
wanted perhaps to have something to say. But I believe she could have agreed with us, and 
I've always believed that it's the mark of a - you might say - 'statesman' (if I can use that 
phrase) to be prepared to speak the truth when it may be slightly against the views of some 
members of your own party. Provided you are speaking the truth, what you are saying will 
ultimately be vindicated. In that case, I don't think the Labor Party really would have objected 
had she said, "Well, I think this is a good idea," and she would have got much more marks 
for saying that I think this is a good idea, because it was a good idea and subsequent events 
proved that it was beneficial. It's always better to recognise virtues in the other side and there 
have been some well-known members of the Labor Party who have done this. 

Just to give an example which perhaps is not quite relevant but it indicates a different frame 
of mind. When I first went into Parliament I used to attend meetings, when I was invited, 
when John Tonkin was the Premier. He would always refer to any member of Parliament who 
was present in his opening remarks, even if they were members of the Opposition or of 
another party. Sir Charles Court would always do that; Sir Charles Court would ALWAYS 
give credit to a previous minister. When Brian Burke came along it was very noticeable that 
he rarely mentioned anybody from another party. I think it's a much better practice to observe 
this sort of fair and impartial attitude, and I may say you get full marks from the public for 
observing that kind of attitude. I recall how Sir Charles Court on one occasion was applauded 
when he was complimenting a previous Labor Minister for Justice for certain good things he 
had done during his time in office. 

EH Was this a change in the manners and protocol of Parliament that you 
observed in your period there? 

MEDCALF Well, I suppose I did. During the last few years when I was there, I did 
notice that there was a change of attitude and I think that has carried through to a certain 
extent. There was less of the respect which members should bear to one another. If you treat 
people properly and with respect, then you'll get the same respect for your own views. If you 
don't do that, well, it becomes a kind of dog fight and it's not elevating and it lowers the 
standard and the esteem of Parliament in the public mind. 

[Break in Tape] 

New consumer credit laws were being discussed at this time. These had already been put out 
in general planning form through the Federal Attorneys-General Committee, and they were 
quite radical. Instead of the old idea of a person who was selling something continuing to own 
that item until it was paid off, the new proposals were that the minute you sold an article on 
terms it became the property of the purchaser, and there was to be an insurance scheme to 
cover cases of default where the purchaser didn't pay the instalments on the price. That was 
the general proposal. It had been put forward by the Australian Finance Conference but the 
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conference had misgivings about some aspects of the scheme and, I must say, I had some 
misgivings myself. 

We had a committee in Western Australia to look into it, and I arranged for a seminar on 
credit generally to be held in Perth. Mr Justice Kirby of the Australian Law Reform 
Commission came over and we also had Mr Malcolm, who was the Chairman of our Law 
Reform Commission in Western Australia and later became Chief Justice. I also spoke at the 
seminar, and the Australian Finance Conference had quite a lot to say. The proposed draft 
Bill that was put forward was not universally popular. I could see there were problems with 
it. So we submitted it to the Australian Finance Conference in this State, and obtained their 
views and they were very appreciative of that because, as they were the ones most concerned 
with it, it was very desirable that they should be consulted at every stage. Anyway, eventually 
it did become law, though after a lot more changes had been made to it; it was passed first in 
Victoria and then adopted in the other States.1  

Another matter which caused a lot of trouble was the strikes at Fremantle and Albany, in 
particular, but they affected all the ports. These were not industrial strikes in the normal 
sense, but they involved the placing of pickets by members of the Meat Industry Union to 
prevent the loading of live sheep for export. The members of the Meat Industry Union felt 
that the more sheep we sent away, the less there would be for them to handle in their 
abattoirs, and so they picketed both Fremantle and Albany in April, and we had to change the 
regulations (the Port Authority regulations) to enable some action to be taken. 

The problem with pickets up to this stage had been that if people were picketing, all the police 
could do was take their names and then go off to the court and take proceedings, and it was 
some time, often, before the matter ever came to court. In the meantime whatever was 
happening had happened. The ship had left, or the strike was over, or something else had 
terminated the arrangements. So we gave authority for the police, in these regulations, to evict 
picketers, and the regulations were gazetted to give these powers to various port authorities: 
Fremantle, Albany, Esperance, and Geraldton. This caused a bit of comment, of course, 
particularly when the police started to use their powers at Fremantle when the ships were 
loading the live sheep. There was also criticism of the government when (it was claimed) the 
government was asked by the farmers to take action, the government said, "Look, it's a 
matter for the Port Authority," and when the Port Authority was asked, it said, "It's a matter 
for the government." However, the matter was resolved and the regulations remained. 

The question of minimum sentences for offences kept cropping up. There were many people 
who believed that we should have a minimum sentence when someone committed an offence, 
so that offenders would go to gaol for at least a minimum period. I didn't favour minimum 
sentences. It was something that I believed should be left to the court's discretion. As I say, 
this kept cropping up, mainly in public statements by some group which was interested in the 

'There were actually several Bills in the total package. It was comprehensive uniform legislation which included 
matters not only of chattel security but also previously embraced by the Money Lenders Act, the Hire Purchase Act 
and the Bills of Sale Act (IM). 
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criminal law, or by a letter to the paper. I recall frequently having to advise that the 
government was opposed to minimum sentences on principle, because the facts of two cases 
were rarely the same.' If Parliament were to say that in all cases people should get the same 
minimum sentence, Parliament would, in effect, be taking the discretion away from the judge 
and prejudging every case. Occasionally there were minimum penalties, particularly in one or 
two of the traffic offences, but generally speaking we didn't favour them. 

A very significant meeting took place in May [1987] in Maroochydore in Queensland. We had 
a three-day meeting up there; we all booked into a slightly remote hotel there and had a 
conference to try and iron out differences in relation to what should be in the new company 
legislation, which the National Companies and Securities Commission would have to 
administer. 

EH Was this the Attorneys-General from each State? 

MEDCALF Yes, it comprised the Attorneys-General and in most cases they were 
accompanied by officers who were skilled in company law - Commissioners for Corporate 
Affairs and that type. It was purely on company law and, in the case of the Commonwealth, 
they didn't have the Attorney-General, they had their Minister for Business and Consumer 
Affairs, Mr Wal Fyfe. 

There were some very different views put forward. Mr Frank Walker, the New South Wales 
Attorney-General, was trying to get into the new legislation all the items which Senator 
Murphy had wanted to include when he was putting forward uniform legislation by the 
Commonwealth a few years before, and Frank Walker was trying very hard to get us to 
agree. We were prepared to listen to the arguments and we agreed with some of the items, but 
by and large we ended up with a compromise type of Bill which, whilst it did contain a 
number of amendments which were well worthwhile, didn't go as far as some of the radical 
proposals which had been originally put forward by Senator Murphy. This was a very 
significant meeting at Maroochydore because we did finally agree between all the States and 
the Commonwealth on the general details of the legislation which would be administered by 
the new organisation; it was indeed a breakthrough. 

EH Mr Medcalf, getting the States to agree like that, is that a really 
effective way - to get away to a remote place and people sit down? 

MEDCALF Oh, it's absolutely essential. It's quite essential that in this kind of a 
situation - where you have decided already that you're going to have a uniform law - once 
that decision is made - and it had already been made - we had to work out what it was to be. 
So people had to give and take to a certain extent, but there was a general feeling that it had 
to be done. Nobody held out to the extent that it was going to wreck the chances of 

11f a court is forced to award a sentence not less than a prescribed minimum this is unfair to the person who may 
have genuine extenuating circumstances (IM). 
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agreement. But it was a significant breakthrough, as I say; it took three days but it was 
worthwhile. 

EH Did you feel you'd made compromises on behalf of Western Australia at 
all? 

MEDCALF No. I didn't feel that I'd made any compromises, but we did have 
changes in the law which I believed would be beneficial. Some of the arguments that were put 
up by others I was prepared to accept. But my main justification for this whole National 
Companies and Securities set-up was that we were to have an organisation which was not 
dominated by any one government. You see the problem with Senator Murphy's legislation - 

and it now applies because our NCSC scheme has all been changed in the last three or four 
years - the problem is that if one government is running the whole show, that government is 
particularly susceptible to making changes due to some change in political thinking. In the 
area of companies and securities, you're really affecting the lifeblood of Australia because this 
is where the economy is generated. So it seemed to me that it was quite essential that we 
should ensure that the private enterprise system was not taken over by people who had 
political views inimical to private enterprise. 

The whole essence of democracy is pluralism which means you've got a number of different 
groups in a community who share the power. If you've got one government which may at 
some stage of its life have very, very definite views on one particular aspect, that can distort 
the economy and this, of course, would be bad for everybody including the people who 
depended for a living on all those companies that were in existence. So I was happy that we 
had a system which would prevent the centralising of power over business, commerce and 
industry. 

We had an unexpected visit from Prince Charles in May. The Premier, Sir Charles, was 
away, and the Deputy Premier was away, and the Leader of the Legislative Council was 
away, and I was the next senior minister. Much to my surprise, one morning I received a 
telephone call to say, "Would you please repair to Government House immediately. Prince 
Charles and a group of people have landed in a plane at the airport and they're coming in to 
Government House, and you're to greet them on behalf of the government, you being the 
senior minister at present in Western Australia." So, much to my surprise, I joined this 
group. They'd all come out for Sir Robert Menzies' funeral, and included in the party was 
Sir Roden Cutler, the Governor of New South Wales, who'd been in England; the leader of 
the British Government in the House of Lords, Lord Peart; two former Prime Ministers, Sir 
Harold Wilson and Lord Home; Lord Carrington (the Leader of the Opposition); and one or 
two other people. They'd come out in Prince Charles' VC10 jet. Whether they'd [originally] 
intended to land at Perth I'm not sure, but they did land to refuel and they had two or three 
hours in WA so they were taken in to Government House. 

Well, of course, it was quite unexpected. Sir Wallace Kyle and Lady Kyle were there, and I 
suppose Lady Kyle rushed out to the kitchen and whisked up some sandwiches. [laughter]  
But, at any rate, when they arrived they were taken down by Sir Wallace to view his 
vegetable garden, down at the bottom of the Government House grounds. He was very proud 
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of his vegetable garden, and it was a very good one. They were all admiring the vegetable 
garden when suddenly Prince Charles dashed off. He rushed off up the hill, back up towards 
the top. Now there were two or three security officers there, and he took them by surprise. I 
noticed Prince Charles swooping off so I immediately followed him, and the security officers 
who'd been sort of lingering away in the background, they were well behind. Anyhow, Prince 
Charles was walking at a very fast pace and I followed him at a fast pace, and he rushed up 
to the top of the garden, not far from the entrance, and I arrived about ten seconds after he 
did, and he was looking at a tree which his mother had planted a couple of years before when 
she'd been out here. It was looking very sick and he said, "Oh dear. What shall I tell 
Mother?" I said, "Well, you'd better tell her that the tree was hit by Cyclone Alby," and he 
said, "What's that?" So I explained to him what Cyclone Alby was, and I said, "It did a lot of 
damage and it obviously affected this tree." Well the security officers came puffing up the hill 
and stood around, and then the others followed, having deserted the vegetable garden 
immediately, [laughter] and they were all standing around. 

Anyhow, we went inside and we had a cup of tea or something and I was able to have a chat 
to some of these visitors. I remember talking to both Lord Home and Sir Harold Wilson and 
also Sir Roden Cutler, whom I'd met before. Well, they went off and caught the plane to 
Melbourne, and Sir Wallace went over to attend the funeral of Sir Robert Menzies, as well, in 
their plane. To my surprise the next morning, in the newspaper, there was a large photo of all 
of this group, including myself, looking very glum. We were, in fact, actually looking at this 
tree which had been struck by Cyclone Alby. Now there was a screen of trees between us and 
the road, and some very zealous photographer from the West Australian had been hanging 
around outside and must have pushed the leaves back to take this photograph; it was very 
cleverly done and I'm quite sure nobody there knew they were being photographed. It shows 
how easily the security officers, who were allegedly there to protect Prince Charles, could 
have failed to do their duty if we'd had somebody there with evil intent. 

EH That was the West Australian of 19th May.1  

MEDCALF The 19th May, yes, 1978. 

Shortly after that I visited for three days various Aboriginal settlements in the Kimberley: La 
Grange, Beagle Bay, Lombardina, One Arm Point, Kalumburu and Balgo. It was my first 
visit to some of these communities and I found it intensely interesting. Mr Syddall, the 
stipendiary magistrate at Broome, was there and he and an anthropologist were preparing a 
report on Mr Syddall's proposals for involving Aborigines in the law. 

END OF TAPE TWENTY-ONE SIDE A 

'A photocopy of the photograph referred to from the West of 19th May 1978 follows. 
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MIEDCALF I wanted to study what they had in mind at first instance. I'd always 
believed that the only way to really understand anything was to go and have a look at it and 
not just read about it. I continually made these comments to people who came to me with 
problems in government: "What should I do about this?" or "What should I do about that?" 
and I'd say, "Have you seen it? Have you been there?" Invariably the answer was, "No," and 
I'd always say, "Go and have a look and make up your mind when you get there. See what 
you think about it." So, I went up north and we sat down under the trees with some of the 
Aborigines and I met the people who were going to carry out these new proposals. I will say 
a little more on that later. 

There was a move to legalise marijuana, or pot. Mr Walker, the New South Wales Attorney-
General, seemed to think it was a good idea, and if the Wran Government won control of the 
Legislative Council at the next State election they would legalise it. We were asked over here 
what our view was and I emphatically rejected it, as did the Minister for Health, Mr [K Alan] 
Ridge. 

Mr Brian Tennant, who was known as a law reform campaigner, used to write letters to me 
quite frequently and some of his suggestions were quite useful. I was always prepared to 
adopt suggestions no matter where they came from. Mr Tennant had made it clear to me that 
he was not one of our supporters in the normal sense, but that never concerned me at all. I 
always took the view that if you were elected to Parliament you represented the whole 
community and not just the people who had selected you in the first place. He made a 
suggestion that we should change the rate per day at which people cut out their fines.1  The 
old rate had been two dollars for many years, and then it had been increased to five dollars 
per day. So that if you got a fine of twenty dollars, at five dollars per day, it took you four 
days of imprisonment to cut out the fine. He made a suggestion, and I indicated publicly that I 
was quite prepared to consider this, and not long afterwards we made a change. He advocated 
that $22 a day was a reasonable rate but we came to an even number and settled on $20 a day 
as being an up-to-date figure at that time for cutting out a fine. So that a $20 fine would be 
cut out in one day; it was to bring the rate into a closer relationship with the inflation of the 
currency. 

The Law Reform Commission had been given a lot of work to do by me. It was doing a 
review of the Ball Act, a review of exemption from jury service, also the Mental Health Act; 
there was a whole heap of things which it had on its agenda. There was one full-time 
executive officer on the staff, and he had two or three lawyers assisting him, but the 
Commission itself was part-time. We decided to appoint two full-time commissioners, 
additionally to the part-time commissioners, to the Law Reform Commission to speed up its 
work and expand its role. We believed it was very useful. I had changed the priority of its 
work and we felt that it should only be given tasks which were likely to end up in legislation. 

1This applied to offenders who were fined in the courts and failed to pay and were accordingly arrested and 
imprisoned (IM). 
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I should have mentioned that whilst I was in the north on the May trip, I called back at 
Roebourne and opened the old Roebourne courthouse, which had been given a facelift. The 
facelift cost the enormous sum of $191 000. In my book this was worthwhile because the 
Justices of the Peace who sat in that court, had been sitting in a room in the police station, a 
small room, which was really quite unsuitable. Indeed, it was quite horrible, and in the heat 
of that climate, something had to be done about it. There was this very good old courthouse 
in Roebourne, but it had fallen into disrepair. So the Crown Law Department arranged for the 
Public Works Department to do it up and repair it, and on my way back from the north I 
called in and declared the old courthouse 're-opened' (if you like). 

The courthouse had been classified by the National Trust some time before. I may say that I 
was still a Vice-President of the National Trust, and I had been right throughout almost the 
whole of my career in Parliament. Although I didn't have to attend any meetings (they had 
excused me from that) I was very keen on the ideals of the National Trust, and from time to 
time I was able to persuade the government to take appropriate action where some building 
was in need of restoration - some genuine historic building. I had discussions with Sir Charles 
on several occasions: one of them was about the Dutch shipwrecks off the coast, another was 
to do with the Palace Hotel which was being threatened, and another was in connection with 
His Majesty's Theatre which was being sold at the time and the State Government ultimately 
bought it. I was also called upon periodically to open historic buildings or to participate in an 
appeal, and I remember with some pleasure participating in an appeal for St John's Church in 
Albany when I was able to tell them the church had been classified by the National Trust and, 
furthermore, if they made donations to the National Trust for the restoration of the church, 
they would be able to obtain a taxation deduction. 

We had requests made to us that we should do something about the law affecting fortune-
tellers, because some gullible people were being deluded by fortune-tellers. I refused to take 
any action over fortune-tellers. I believed that as far as confidence men were concerned, they 
were already covered by the criminal law. But fortune-telling, which was carried on at fetes 
and similar kinds of social gatherings - the reading of tea-leaves etc. - was not something 
which the government should stamp out. 

We had a visit on one occasion from the Aborigines of the Pitjantjatjara group. They came 
from around Alice Springs and the Northern Territory, and South Australia and WA. This 
group was spread right across those two States and the Territory, and they had come right 
over to Perth to interview the government, to try to get title to the whole of the area occupied 
by the group. That is an enormous area; it's not only the north of South Australia and the 
south-west corner of the Northern Territory, but it includes a huge slice of Western Australia, 
about as big as the State of Victoria, extending right up to the edge of the Canning Basin. 
Well, Sir Charles asked me to attend a meeting at which he was to preside1  when the group 
came in; other ministers present being the Minister for Mines, Mr Mensaros, and Mrs Craig, 
the Minister for Lands. Eight Aborigines arrived, representing 32 desert communities, and put 

1Sir Charles was unable to attend at the last minute and the Minister for Community Welfare, Alan Ridge, took 
the chair (IM). 
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their case to us. I remember particularly being intrigued by the red ribbons which they wore 
around their foreheads - a broad red ribbon about an inch wide tied in a little bow at the 
back, and they looked very smart. We undertook to look into what they had to say, and we 
certainly gave them a courteous hearing, but it did not eventuate in them receiving a grant of 
land. A lot of this area was already in the form of Aboriginal reserves, which they had 
virtually exclusive rights over, and we were not prepared to do anything further at that 
particular stage. 

We got into a bit of hot water at one stage over medical tests for drunken drivers. We had a 
number of reports which indicated that drivers who were habitually drunk or who had a lot of 
accidents or suffered some physical impairment should be forced to undergo a medical test, 
and I was intrigued by this idea. I thought that there was a lot to be said for it because whilst 
we were invading the privacy of people, on the other hand we had to consider the public 
safety - the public good. Sometimes one thing has to give way to another. So I put up some 
proposals that magistrates might be given power to order a medical examination of traffic 
offenders if they think they're unfit to drive. This was referred to other ministers, and it was 
commented on quite extensively by various people, including medical authorities and surgeons 
and the RAC and the National Safety Council and a few others, and by the time everybody 
had made their comments, the idea was virtually put out of court. Doctors, many of them, 
objected to what they believed was a breach of confidence in telling the authorities that their 
patient might be unfit to drive or might be drunk or something. They believed that they had 
their own confidential right not to disclose these matters. People weren't all of one mind over 
this, and I think the matter was just quietly dropped which was probably a bad thing, looking 
back. 

We were always ready to entertain new ideas on sentencing. There'd been a report in the 
United Kingdom; they were changing their sentencing structure. Their penalty structure had 
been much the same for about 100 years, and when we came to look at the detail, we 
discovered that our penalties for many offences were already in line with the ones they were 
proposing to adopt, so it didn't look as if we were going to get much assistance from their 
proposals. 

A very important event occurred in July; it was the Australian Constitutional Convention held 
in Perth. There had been one convention, the original one, in Sydney in 1973, which I 
referred to earlier in these notes, and then there was one in 1974 called by Mr Whitlam, in 
Melbourne which was boycotted by a number of the States. Most of the Liberal/Coalition 
States boycotted it because the program had been so organised as to put forward most of the 
points which Mr Whitlam and Senator Murphy wanted to use in changing the constitution, and 
it seemed to ignore the prime purpose of the convention. There was another convention in 
Hobart in 1976 which had been bedevilled by arguments over the Senate and supply. 

Now this one in Perth, it was hoped, would mend the fences to a certain extent. I have 
prepared some notes which will appear separately and which set out my observations on these 
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conventions,' which I wrote immediately following the Perth convention. As far as the Perth 
convention was concerned it was quite important. It was held in the Legislative Council 
chamber, and the security arrangements at Parliament House had to be jazzed up somewhat 
because we had all these Federal politicians over here. I recall that Mr Fraser, who was then 
Prime Minister, occupied the office of the President of the Legislative Council, Mr Griffiths. 
You could actually see through the window into Mr Griffiths' room from parts of the Street 
outside, and Mr Fraser was so security conscious that they had to put up all sorts of screens 
and things. He must have thought that some terrorist was going to perform some act of 
violence. 

But, at any rate, the delegates all assembled. We changed the Legislative Council furnishings 
around very considerably and we had a sort of a rostrum with a microphone on one side, not 
where the President normally sits. The Chairman of the Convention sat up there. Speakers 
would go up and speak from the microphone at the rostrum. I played quite a large part in this 
convention because it was on home ground and because I had been already on a whole 
number of committees of the convention, and I knew what was coming up. We had already 
debated a lot of the motions in our committee meetings, verbally of course, and we knew 
roughly where there was support and where there was opposition to various propositions. 

There were two significant matters, in my opinion, which were dealt with at this convention, 
and I think they illustrate the fact that unless you get a general consensus, you might as well 
forget about any possible referendum changes in Australia; they're so difficult. But the first 
matter was to do with High Court judges and their appointment. Australia was practically the 
only federation where the High Court, which was a Federal Court, was selected by one 
government which was frequently one of the parties involved in the cases (constitutional cases 
in particular) before that court. Of course, it's a travesty of natural justice for one of the 
contestants in a case to be the party that selects the judges who will decide that case, and yet 
that has always been the case in Australia. It seemed to be very difficult to change this and a 
motion had been put forward from Victoria to the effect that in order to restore the federal 
balance, the judges of the High Court should be selected by the States as well as by 
Commonwealth. That was the general purport of it although it was slightly differently 
expressed. 

I could see that that was not going to get anywhere, that motion, and it seemed to me that the 
matter was quite important. I had a discussion with Senator Durack, who was then Federal 
Attorney-General, and it was decided that the Commonwealth Government would support an 
amendment, if I was prepared to move it, to the effect that there should be consultation 
between the Commonwealth and the States on the selection of High Court judges. In the 
original motion which I put forward, or the amended motion that I put forward, I had 
included the same phrase which appeared in the Victorian motion 'in order to restore the 
federal balance', or words to that effect. The Labor Party was not prepared to go along with 
this amendment. Now I knew that we must have a consensus if we were going to get 

1A copy of the notes referred to, Reflections on Constitutional Conventions" written on 29th July 1978, is 
attached see pp.  564-7. 
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anywhere with it and I remember talking to Gareth Evans about it. He came up to me, where 
I was sitting, and said, "Will you take out that phrase about restoring the federal balance? If 
you'll take that out we'll support your amendment." Now this seemed to be a significant 
breakthrough to me, to get unanimous support in this motion. So we agreed to take out that 
phrase and the motion was put. Various people spoke on the motion. They didn't all 
unanimously adopt the words that I had used, but the motion was passed on the voices. There 
was no vote on it; it was accepted virtually by all present. I'm not sure about Mr Frank 
Walker.' I've got a feeling that he opposed it but he didn't call for a division. In fact he 
might have actually left before the matter was decided; it was one of the late motions. 

There was another significant motion, in my view, and that was that there should be an 
interchange of powers between the Commonwealth and the States, so as to avoid the continual 
conflict over which government had the right to exercise a certain power. This had been 
canvassed for a long time in our committees, and it had been put forward at a previous 
convention and rejected. I had opposed it at a previous convention because the particular Bill 
which had been put up for the interchange of powers, which had been prepared by the 
Whitlam Government, was one which I believed had a lot of loopholes in it which would have 
been difficult for us to accept. 

The motion which came up at this Perth convention was in much the same terms as Mr 
Whitlam's earlier motion. It was put up this time by Mr Hamer.2  I had a discussion with 
him and pointed out our difficulties in the matter, and asked him to agree to modify his 
motion so that we agreed in principle with an interchange of powers, but we didn't attempt to 
draft the legislation at this convention or accept any pre-determined formula. But we agreed in 
principle. He accepted this proposition and he then moved the motion in its amended form 
that there be, in principle, an interchange of powers accepted between the various 
governments in Australia. This was debated. A lot of people spoke on it, and there was not 
exactly unanimous agreement on everything, but that was also accepted on the voices without 
a division. Now this was another important matter. Subsequently it was the subject of a 
referendum but it was defeated, and I believe, partly because the other matters at the 
referendum were objectionable, [the majority of] people just decided to vote no to everything. 
But it did illustrate that you do need a consensus if you're going to succeed in any of these 
matters. 

As a result of the resolution in regard to the appointment of High Court judges, the State 
Government was thereafter consulted. The Commonwealth Government changed its 
procedures and its law. It could do that without a referendum, and we were consulted each 
time that a High Court judge was to be appointed after that date. I may say this is not 
altogether a satisfactory outcome but it seemed to me that it was a start in overcoming the 
problem to which I alluded earlier. 

'The NSW Attorney-General who frequently took the opposite view to my own in discussions at Conferences of 
Attorneys General  M. 

2Premier of Victoria. 
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EH Mr Medcalf, we'll attach your paper to this part of the transcript so that 
it reads naturally on as a summary of that convention.1  

MEDCALF Well, yes, I think that is important because I wrote that paper on 29th 
July immediately after the convention. We'd been involved in the convention for a full week, 
and I was unable to do anything else during that week because of the number of motions that I 
was speaking on or involved in, and the paper did represent my very considered views at that 
particular time. 

EH Mr Medcalf, now there was some leadership speculation arising out of 
Mr Grayden's situation. 

MEDCALF Yes. Mr Grayden had unfortunately been involved in an incident and 
had left the Cabinet. Sir Charles had to appoint a new minister and the media immediately 
started speculating about Sir Charles' futuie, and the fact that he wasn't going to be there for 
ever and who was going to be the new leader of the Liberal Party, and presumably the [new] 
Premier. Des O'Neil was the Deputy Premier and a very, very competent person. There was 
speculation about his future too because he wasn't prepared to make any comment, and it was 
thought that he may not wish to continue. Indeed, the media said he was near the twilight of 
his career. However, they considered everybody, and in one of these articles, which was not 
the only one that I read, they referred to me as a possible prospective leader. Another article 
in the Weekend Australian of August 19/20th, 1978, suggested that June Craig might become 
our first woman Premier. Of course, none of these things did take place, but they dealt with 
everybody at this time, and this is something you have to get used to. I'd had it before and 
people had suggested that I should transfer to the Assembly, but this particular article didn't 
seem to think much of me. They said I had only limited parliamentary experience2  and I 
wasn't seen to have the necessary toughness attributed to successful Premiers. Also I was a 
member of the Upper House, and I would have had to transfer to the Assembly. They raised 
all sorts of problems about it. That particular article wasn't really terribly accurate. 

They made a small reference to the person who did ultimately become leader; that was Ray 
O'Connor. That was right down at the end of the column when they'd considered everybody 
else. They only regarded Ray O'Connor as an experienced stopgap. So altogether it was a 
pretty unsatisfactory article. Anyway the new minister who was appointed was Mr Ray 
Young. 

END OF TAPE TWENTY-ONE SIDE B 

1See attached pp. 564-7. 

21 had been a member of Parliament for over ten years! (IlvI). 
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EH Was there any source for the rumours that were going around? For 
example, was Sir Charles considering retiring that you were aware of? 

MIEDCALF No, I wasn't aware that he was considering retiring. He was in his late 
60s and I suppose that's probably the main reason why people started this speculation - which 
they frequently do. Once you're in public life people can say almost anything about you, 
including your personal life, so you just have to accept that. He hadn't actually given any firm 
indication that he was going to retire and, of course, he did continue for another couple of 
years. They were just looking to the future and making a bit of a story out of it, I think. 

EH Mr Medcalf, had you ever considered moving to the Lower House? 

MIEDCALF No, I never did. It was suggested to me after Sir Charles retired, but I 
was not really interested in doing it. I'd been in the Legislative Council for some time, and in 
my experience it's not easy to move from the Legislative Council to the Legislative Assembly. 
It's not easy to move from the Upper House to the Lower House either in the State or in the 
federal sphere. There are not too many successful examples of it. We had Mr Gorton in the 
Federal Parliament; he moved from the Upper House to the Lower and I don't think he was a 
great success. We had Mr Dowding in Western Australia who did that. He did become 
Premier, but I think it depends partly on your age, and I'd entered Parliament quite late. I 
was 48 when I went into Parliament and I think perhaps I had got used to the Legislative 
Council and would have found the conditions not necessarily to my liking in the Assembly. 

EH Could you just expand on that a little? 

MIEDCALF Well, [laughter] they had a much more rigid party structure in the 
Assembly. In the Council we had a much freer opportunity to state our own private views on 
things, and we were, in a sense, much more independent. There was a tradition of relative 
independence in those days in the Council which carried on from previous Legislative 
Councils of the old days. I don't know that it's still there. I imagine it's one of those things 
that have changed. But I was keenly conscious of the different attitude of people in the 
Assembly, the rigid party structures, and it didn't altogether suit my style. 

EH Just to continue the issues that were concerning you in the latter part of 
1978, what were these? 

1'IEDCALF We were still concerned with the question of magistrates. We were still 
receiving suggestions from the Law Society and others that the magistrates were not 
sufficiently independent of the government. In fact they were, they were really independent of 
the government, but we had to give them the legal status of independence. So we decided to 
remove all statutory references which might imply that stipendiary magistrates were connected 
with the public service. These were mainly fairly superficial things, but they were such things 
as deleting any reference to magistrates in a new Public Service Bill which was before 
Parliament; the deletion of magistrates' names from the public service list, and also from the 
State Government section of the telephone directory. They were still permitted to elect to be 
members of the State Public Service superannuation scheme, but outwardly we wanted to 
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remove all the apparent connection which I think caused people to still maintain that 
magistrates were public servants, which they clearly were not. They had judicial status but 
there were a few connections which still remained from the old days, so we removed all 
those. 

I still had visits from the Army of Men, deputations which waited on me, about family law 
legislation. They looked after the interests of the fathers or the husbands and later on they 
became the Army of Men and Women, but at this stage they were the Army of Men. Mr Ken 
Gaunt got in touch with me quite regularly, and I had a deputation from him on particular 
occasions. They were particularly concerned when one or two of their members were 
imprisoned for offences against the Family Law Act. Indeed, 1500 members of the Army of 
Men were going to protest outside Fremantle Prison when one of their members received 
eight-days gaol following proceedings brought by his former wife. They did, in fact, protest 
and I had a deputation on that subject also. 

Another matter which we took up was referred to the Law Reform Commission. Another bit 
of old legislation that needed to be brought up to date was the Absconding Debtors Act, an 
Act of 1877. This provided that persons who claimed that someone owed them a debt of 
money could prevent that person [the alleged debtor] from leaving the State. They didn't have 
to get a judgment, they could simply go along with a complaint and summons, and when that 
person was about to embark on a ship or an aircraft they could prevent him from doing so. 
Obviously that had to be changed. So I referred that to the Law Reform Commission. 

One important initiative which I introduced was to have a seminar on crime and punishment. 
This was a subject that was dear to the media, but it was also a subject that was constantly on 
the public mind and, I may say, still is today. We organised a seminar in the top floor of the 
Public Works Department one Saturday morning, and invited any organisation that was 
interested or any member of the public who wished to attend this seminar (of course, free of 
charge with refreshments provided, I think, at the end) to come along and give us their views 
on any aspect of crime and punishment. It's a very substantial subject to be talking about, but 
we arranged for a panel comprising some well-known citizens, including police and 
corrections officers and community welfare and probation and parole officers, and it was 
chaired by Judge Heenan who handled the seminar extremely well. 

We had some criminologists from the Eastern States; one of them, Mr William Clifford, from 
Canberra, and a research director, Mr David Byles. They gave talks and Mr Byles produced a 
lot of statistics. He did make some suggestions about the rate of imprisonment in WA, and 
was very critical of the system which we had over here. His main theme was that the number 
of prisoners in Western Australia could be cut by half. Now this was very easy to say but he 
was unable to produce, at his talk, any significant evidence to back up his claim that this 
could be done. He didn't provide any breakdown on the rate of imprisonment or show what 
kinds of people were being imprisoned and what prisons they were in. It was a rather 
generalised statement which unfortunately he failed to back up, and I had to make a public 
comment about this subsequently because people were being critical of us based on the 
remarks made by Mr Byles which hadn't been substantiated. 
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The tribal situation in the Kimberley of giving powers [to Aboriginal communities] in relation 

to their domestic affairs was reaching a climax. Mr Syddall and Mr Capelle from the 

Community Welfare Department were preparing a report. Basically what we were concerned 

about was the duties and obligations of people living in fairly remote Aboriginal communities 

being unable to control the bad behaviour of some of their own members and, indeed, others 

who might come into their areas. The proposals generally were that these communities, 

through their councils, should have power to prevent people from disturbing the peace or 

committing acts of disorderly conduct, and fighting and quarrelling among themselves, 

stealing vehicles or vandalism and destruction of property. Most of these offences were caused 

by alcohol and the clue to it all, according to Mr Syddall, was to give these communities the 

power to control the consumption of alcohol in their areas. 

This committee of Mr Syddall and Mr Capelle went to great lengths. They went around to all 

the [Aboriginal] groups, interviewed them all, literally sat down with all the tribal elders and 

other members who were interested there. Mr Syddall actually even went so far as to prepare 

a manual, or had a manual prepared, in one of the local languages.1  The plan which they 

brought forward provided that community members would be appointed and trained as bench 

clerks to help JPs. The JPs would be appointed in the community. They would comprise 

mainly the Aboriginal elders or people of standing - Aborigines in those communities who 

were respected by other members of the community. 

We adopted the Syddall Report virtually in toto, and a statement was made in the West 

Australian on 13th October, setting out in general terms how this scheme was to operate in 

two phases. Initially it was to be brought in at only two places: La Grange, which was a 

former Catholic mission; and One Arm Point. The next task was to appoint Aboriginal 

Justices. There were some very suitable candidates for appointment in both of these areas. We 

believed in hastening slowly and starting modestly with this scheme, [later extending it to 

other groups if it succeeded]. 

I may say there was a bit of opposition to it from some people in the Kimberley who didn't 

really understand quite what we were doing. The idea was really to allow the people in these 

communities to safeguard their own domestic arrangements in relation to offences, to stop 

people from disturbing the peace and to allow them to lead normal lives with the assistance of 

the Broome magistrate who, in the early stages, was to come along and coach the Justices and 

make sure that they learned how to organise their courts. They would actually hold courts in 

their areas and try offenders (their own people who had committed offences) particularly 

bringing alcohol in, often they'd passed a regulation preventing alcohol being consumed there 

or restricting the quantity. 

I had quite a lot to say about this from time to time and quite frankly, in my own opinion, 

this business of giving drinking rights to all Aborigines, without restriction, seemed to me a 

'The Walmadjarri language which it was thought most Kimberley Aborigines would understand. The translation 

was made by Aborigines at the Fitzroy Crossing mission emphasising significant concepts. It was then translated back 

into simple English, preserving the same concepts W. 
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liability. Drinking rights had been granted so that Australia would not be held to ridicule in 
the United Nations and other places. But there was another side to it, and many of the 
Aborigines who got these rights had, in fact, acquired liabilities, in my view, rather than 
rights. On the other hand we were not prepared to ban Aborigines from drinking. We didn't 
believe that was the answer; that would not only be discriminatory it would probably create 
worse problems. We wanted the communities themselves to be able to police their own areas 
and to discipline their own people in relation to the consumption of alcohol. [They wanted it, 
tool 

So a court manual was produced in simple English by Mr Syddall.1  Mr Syddall had quite a 
lot to say about his proposals. He was basically the author of them,2  and his view was that 
the Aborigines had much the same idea about right and wrong as the European community. 
There were differences here and there, but by and large they knew what was right and wrong, 
and this tallied, in Mr Syddall's view, roughly with our own laws. It was just a matter of 
adapting our procedures to enable them to enforce the law in their own communities. The 
law, of course, was our law, but it was put in this manual in a simple way so that anyone 
could understand it, and the elders and JPs, with whom I had discussions, clearly had no 
doubts about the rightness of what they were doing. 

There was another rather curious matter of, perhaps, a minor nature in terms of some of the 
other matters we've been discussing, but it was major, no doubt to the participants. There 
was a prisoner called Sidney Walter Hammond who was 57 years of age and who had been 
convicted of wilful murder way back in the late '40s. He had shot Detective Carl Roe. It was 
a very well-known event at the time. The murder occurred in Claremont. It was regarded as a 
very serious crime and Hammond had been incarcerated all these years in prison. His original 
death sentence had been commuted to life imprisonment. Now it so happened that Hammond 
was alleged to have turned over a new leaf, and I received letters from, again, Mr Brian 
Tennant, and also the late Dean Cornish, or Bishop Cornish as he was when he died, an 
Anglican prelate whom I knew and a very fine man, I may say. Mr Hammond wanted to 
marry a widow who was a mother of six and who lived at Albany. Mr Hammond had been at 
Pardelup and he used to get leave and go down and see Mrs Frawley, his proposed wife. The 
main problem was that he'd been let out once or twice, and other events had terminated his 
temporary release. 

EH By other events, is this offences that he....? 

MEDCALF Well, I can't recall exactly what they were but certainly he had 
problems with the parole authorities.3  Anyway I think later he was married to Mrs Frawley 

1Refer to footnote p.  254. 

2  M Syddall was an unusual magistrate. He had been a Lancashire coal miner and later a police sergeant in 
Tasmania where he studied law part-time. He was a sympathetic but pragmatic law reformer (IM). 

3Hammoncl had actually broken parole five times since 1967 (IM). 
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and he was eventually released after some agitation which went on for some time. What the 
final outcome was I don't know. I lost track of him. But I mention this as an illustration of 
the kind of everyday problem which kept coming up in relation to prisoners or parole matters. 

As a minister in the Upper House, of course, I had to represent ministers in the Legislative 
Assembly, and one of the ministers I represented was the Minister for Mines, Mr Mensaros. 
A new mining Bill was going through Parliament and it had occasioned a tremendous amount 
of opposition. The opposition didn't only come from the Labor Party, it came from a number 
of people in the mining world, some of the prospectors at Kalgoorlie and also one or two 
people in the coalition government. Mr Grayden was one in the Assembly who bitterly 
opposed it, but it passed the Assembly and it came up to me to steer through the Legislative 
Council. Mr Sandy Lewis, one of the Liberal members, told me that he was going to oppose 
this Bill by hook or by crook. He was going to keep us up all night. Anyway whenever 
anyone told me they were going to keep me up all night, I said, "Go ahead," because I didn't 
really mind, and I knew that it was usually an empty threat. Mr Lewis proposed 65 
amendments to this Bill, and he argued each one, for the first five, very vociferously, but 
even the Labor Party stopped supporting him after a while. I think they didn't want to stay up 
all night, and after the fifth amendment he gave it away because, he said obviously he wasn't 
going to get any support. So the Mining Bill finally went through. 

I had always been concerned that our State Family Court was unable to have its proceedings 
reported. It's an elementary requirement of our courts that their proceedings should be in 
public, and that the media be allowed to report the proceedings. If you don't have that, people 
become suspicious of what's going on behind closed doors, particularly people who lose the 
case or are affected in some way by the decision. In the case of the Family Court, because of 
the Federal legislation we were not allowed to have the decisions reported. Because it was a 
State court we were able to allow the public to attend but the media was not allowed to report 
the proceedings. I had been concerned about this for a long time and I made several public 
statements about it, and tried to persuade Senator Durack, the Federal Attorney-General, to do 
something about it. He agreed with me, and I hoped that something would come of it. I 
quoted a statement by Senator Durack in one of these public comments that I made, which I 
believe is worth recording: "Justice is not a cloistered virtue. She must be allowed to suffer 
the scrutiny and respectful, though outspoken, comments of ordinary men." 

EH Just to record the reference - that was from a press statement? 

MEDCALF That's 23rd November in the Daily News. 

Towards the end of the year, again, the perennial question of whether Justices of the Peace 
should be allowed to sit in courts came up again: another case of a Justice who referred 
someone under Section 36 of the Mental Health Act to a mental institution.' The person 
came up from the country, and was eventually held by the medical authorities to have no 

1For psychiatric assessment. (Discussed further see p.  263). 



TAPE TWENTY-TWO SIDE A MEDCALF 257 

mental defect. But the old "problem" was still unsolved' and, of course, once such an event 
happened people would criticise JPs generally. They had all sorts of criticism, a lot of it quite 
incorrect, and frequently I had to deny it. 

Mr Barry Hodge, a member of the Legislative Assembly (later a Cabinet Minister in the 
Burke Government) was complaining on one occasion that I was being partial in appointing 
JPs, and that JPs were only appointed in Liberal areas. This was absolutely preposterous, and 
I refuted this and the West Australian on 2nd November, published a full refutation setting out 
exactly how many JPs lived in all the different areas, and explaining that many of them had 
been appointed when they were in other areas, and had come to settle in the so-called Liberal 
areas of City Beach and Nedlands. That was the last I heard of that one, but criticisms of JP's 
came up constantly. 

The year ended, as far as my public comments were concerned, on 23rd December, when we 
had the usual sitting of the State Supreme Court to mark the end of business for the year. It 
had been my custom, both on the [occasion of the] appointment of judges and on these 
ceremonial occasions, to attend the court as Leader of the Bar and make a comment or two on 
matters of interest both to the public and the legal profession. On this occasion I expressed the 
hope that the Supreme Court would have given back to it areas of jurisdiction over federal law 
that were previously vested in it, but which had been taken away for no particularly good 
reason, when the Commonwealth set up federal courts. We had this divided jurisdiction of 
federal courts and State courts, when one court, in many cases, could have done the whole 
job; yet people would have to go from the Supreme Court with one half of their case, to the 
Federal Court with the other half and so forth. This was totally unsatisfactory, and thoroughly 
unbusinesslike. I had been urging Senator Durack to make some changes and he had indicated 
to me that he understood that there were good practical reasons why a lot of these matters 
should be dealt with in the State Supreme Court, matters which had been vested in the Federal 
Court under Federal legislation. [On this occasion] I expressed the hope that there would be a 
change, and henceforth a more sensible outlook would prevail in relation to the jurisdiction of 
the courts. 

END OF TAPE TWENTY-TWO SIDE A 

'The "problem' was the unfair criticism of JPs if one of their decisions was overruled, coupled with agitation 
that magistrates should act in all cases. Such arguments ignored the fact that the magistrate might have made a similar 
decision and been likewise overruled, and the impossibility of supplying magistrates at all times in all places (IM). 
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Further interview with Hon. Ian Medcalf held in his office on 10th November 1993. 

EH The first question I'd like to address with you today is the question of 
Mr O'Neil's resignation. What was the background to this? 

MEDCALF In January of 1979 Mr O'Neil announced that he would not be standing 
as a candidate at the 1980 State election. He wanted to live his own life. As he said at the 
time, he wanted a more relaxed life-style, and he decided to retire. As it was generally 
expected that Sir Charles would be retiring during the next parliamentary term, that is during 
the next three year term, speculation immediately broke out in the newspapers and the media 
as to who might succeed Des O'Neil as deputy leader. He was deputy leader of the party, and 
deputy leader in the Parliament. So, of course, they started naming names. This broke out 
very suddenly and they asked a number of people, including myself. I really hadn't seriously 
considered the matter; I'd never given it a thought, and I said so. They named a number of 
people such as Ray O'Connor, Ray Young, Cyril Rushton and June Craig. They all were 
suggested as possible leaders, and on 17th January the West Australian published an editorial 
listing the various options as to what might happen, more or less setting out what I've said. 
They referred to Ray O'Connor and his reputation for shooting from the hip which they said 
was sometimes brilliant. They also suggested that an option open to the party would be to 
persuade me to enter my name. They gave me a fairly good write-up but indicated that I was 
reluctant to leave the Legislative Council. That was fairly correct. I had no real intention of 
leaving the Legislative Council, but they thought that if I did then, when Sir Charles retired I 
could take his place as Member for Nedlands, which was part of the electorate that I 
represented in the Council. 

They actually published an article on the following day saying that strong moves were going 
to be made to get me to stand for the deputy leadership. I didn't take much notice of this 
because I really didn't have any intention at all of standing. I was quite happy with the role I 
was playing and I didn't fancy moving to the Assembly anyway. I was, in a sense, after 
eleven years in the Council, more or less accustomed to the kind of work I was doing and the 
way the Council operated. I did have representations made to me by a number of members. I 
was asked to attend a meeting, and they asked me very strongly to offer myself as deputy 
leader. I have no idea what the result would have been, but I declined on that occasion. I 
really had no interest in the position; that's really what it amounted to. I saw myself as doing 
what I believed to be a useful job as Attorney-General. 

As the year wore on, the government became fairly unpopular in some of the metropolitan 
electorates over the closure of the Perth-Fremantle railway line. This applied particularly to 
Subiaco and Cottesloe, both of which were in my electorate. I didn't have any personal 
repercussions in relation to it but certainly our Assembly members did. One or two articles in 
the press were written at the time about how unpopular we were, particularly by John Arthur 
who wrote for the Daily News in those days, and who, of course, always picked up anything 
which was a bit unfavourable to the government at that time. In my case, he described me as 
a "conservative QC, not one to hog the spotlight," but I'd been drawn into involvement in 
changes in various things apparently, according to him, without having wished to be involved. 
He had things to say about all the ministers, none of which were favourable. 
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Finally as the year progressed it was fairly apparent that Ray O'Connor would become the 
next deputy leader - well, it was generally thought that he would, because he was working 
fairly assiduously to secure his position with other members. That's as it appeared at that 
time, and towards the end of the year. 

EH Mr Medcalf, what was the effect of this speculation on the Cabinet? 

MEDCALF Oh, I don't think it had any effect at all on the Cabinet. People accept 
these things, particularly in public life. You have to be aware that the media will be saying 
things and it's easy enough for Cabinet ministers to shrug their shoulders and say, "Well, you 
know they're not quoting me; that's just what they say." So I don't think it really had any 
effect, because I wasn't aware of any rivalry, to put it in it's crudest form. 

EH Oh, who was Mr O'Connor's main rival? Was there a ballot at the time? 

MEDCALF Well, Mr Rushton, as things turned out. But this matter had not been 
resolved by the end of the year because Des O'Neil was not retiring until the following year, 
so perhaps we could defer the rest of that. 

EH Now the next issue that we were going to look at was imprisonment. 

MEDCALF Yes. Although I have said, and I maintained, that I didn't want to 
become involved in day-to-day prison matters, from time to time I couldn't avoid it. For 
instance, I was acting Chief Secretary early in 1979 when Mr O'Neil was on leave. So for the 
month of January I became involved in various new things. Anything, more or less, that 
happened in the prisons became newsworthy. A Fremantle prison officer, for instance, was 
charged with neglect of duty early in January when four men escaped through one of the 
workrooms. They actually got out, I think, through the gaol bootshop during the lunch break, 
or a storeroom nearby, and a prison officer was suspended. This kind of thing had to be 
investigated. I can't remember exactly what happened on that occasion. I don't think that any 
particular action was taken following the suspension. 

Then matters were raised where prisoners had turned Crown evidence and were prepared to 
make statements about crimes. They had to be kept in segregation, otherwise the other 
prisoners would get them. Even when they went out into the exercise yard they received 
threats and so on; it was just something that had to be borne in mind. There was one situation 
in January when I read in the newspaper that a witness had told me that he was going to be 
killed. The person that he said was going to kill him was Archie Butterly, and Butterly is the 
person who recently escaped from gaol in Victoria. There was a sensational gaol escape and 
he ended up being shot, and they're still trying to work out who it was that shot him. But 
Butterly had been involved in various crimes here, and one particular prisoner was giving 
evidence about him and he received these threats. I only mention that because this sort of 
thing was a fairly common occurrence, and we had to be very careful about segregating 
prisoners. It happened to be my lot while I was acting as Chief Secretary to answer questions 
on this type of thing. 
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Then there was another matter early in February when a man called Michael Green had been 
gaoled for not paying his parking fines to the Perth City Council. He apparently owed over 
$200 in parking fees, and although his wife had undertaken to the Council to pay the fees, he 
was arrested and put into gaol. As it happened the brewery union (he was a brewery worker) 
paid the fine and he was released. But his wife was rather cross, not because he was released, 
she was cross because she felt that there was something very wrong in the bureaucracy when 
she'd made an arrangement with the Perth City Council that she would pay the fine by 
instalments and yet, nevertheless, he was still arrested. I was asked to investigate this because 
at this stage I was no longer acting Chief Secretary, but as Attorney-General I was responsible 
for the court officials, one of whom received the information and was supposed to withdraw 
the summons. 

There was a great fuss made about this in the newspapers at the time, although it was a 
relatively minor matter. But for some days the newspaper kept up enquiries about this and, of 
course, I got the Under Secretary to find out exactly what was going on, and he made one or 
two statements to the press about it. This case of Michael Green became a daily issue for 
about a week or so, even though Mr Green himself, who had been released and gone back to 
work at the brewery, said, "I don't want anybody punished over this." He didn't want 
anybody in the Crown Law Department or the Perth City Council to lose their job over it: he 
was very fair. However, the media was pursuing it and finally they located a clerk in one of 
the courts who had failed to pass on the message and he was suspended. That, in fact, was 
about all that happened to him; he was suspended for a short time. People had to take a 
lenient view of it, particularly as that sort of thing could happen at any time, and the victim 
was very forgiving. 

But there was a constant pressure for taking more severe action against people guilty of 
stealing, breaking and entering, and so on, particularly by country storekeepers. I received a 
lot of requests to tighten up the proceedings. 

There was also a series of complaints about people on parole, breaking parole and committing 
more offences, and I must say that I became concerned about the whole parole system. It 
seemed to me that there was a lot of looseness in the way it operated, and generally in the 
prison system. So, in concert with the Chief Secretary and others, the Department of 
Corrections and Crown Law, it was arranged that there would be an inquiry into prisons. One 
of the problems, of course, was an increase in drug cases. There had been a dramatic increase 
in drug prosecutions over the last couple of years, and the prisons were getting filled up with 
people guilty of drug offences. It was an expensive business to keep people in prison, and we 
were investigating possible alternatives, such as weekend prison or suspended sentences - 

other alternatives to imprisonment which might, nevertheless, be a punishment. 

'One case involved a man on parole following a rape conviction. He was convicted while on parole on four 

further charges including drunken driving and resisting arrest. He was fined and allowed to go free. The first the 

Parole Board knew of it was when an officer read the report of the proceedings in a newspaper (IM). 
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As I mentioned, we were constantly looking at the whole criminal area. There would be a 
legal loophole which would suddenly appear somewhere, and we'd find that somebody was 
escaping criminal responsibility through some loophole put up by a clever lawyer or by the 
prisoner. The prisoners themselves, some of them, did a lot of study on aspects of the law. 
Indeed, on one occasion when I visited the prison, I was looking down on the exercise yard 
with one of the warders, and he pointed out a man in the centre with a book and a group of 
prisoners around him, and he said, "That's one of your colleagues down there." He referred 
to a person who had been a lawyer and who was in prison, and there he was advising the 
other prisoners. 

But there were loopholes in relation to escaping liability, where a crime required you to prove 
that there was intention to commit it, and if persons claimed that they were under the 
influence of drink or drugs, and they were able to satisfy the court that they were, then they 
could be incapable of forming the intention. So we had to provide for a new offence of 
causing wilful damage whilst under the influence of drink or drugs. 

EH Could I just ask you a bit more about this inquiry into prisons? What 
was the report - what were the outcomes in terms of a report? 

MEDCALF Well, the inquiry didn't take place for some time. We talked about it, 
and eventually Mr Oliver Dixon, the retiring Ombudsman, was asked to make a report. It 
took some time but it included what might be deemed the excessive rate of imprisonment, and 
a number of associated matters. Just at the moment I'm not in the position to say exactly what 
the result of that report was. I'd have to check up on that one.1  

EH Mr Medcalf, there was a lawyer by the name of Malcolm Hall, that 
you've spoken about off tape, who was constantly writing letters to the paper and very 
critical. Could you just describe some of that? 

MEDCALF Well, to my surprise letters kept being written to the paper by a lawyer 
by the name of Malcolm Hall. They were always very critical of me and of the government 
and government policy, and the way that the courts were operating. He took a keen interest in 
any matter associated with the operation of the courts and quite a lot of the things he raised 
could only have been described as nit-picking. I was in a position to get accurate information 
on the allegations that he made, and it was found that most of the items that he raised were, 
generally speaking, incorrect. He complained about the excessive workload of the East Perth 
Court and we had already taken certain steps to reduce the workload. He was continually 
harping on the fact that we should have more magistrates and that they should all be legally 
qualified. The fact that this was going to cost the State a lot of money, even if we could find 
the right people, didn't bother him at all. Of course, it's very easy to be critical when you 
don't have any responsibility. 

1This report was the responsibility of the Chief Secretary, who was the minister in charge of the Department of 
Corrections (Irvi). 
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I replied to him on this subject of the East Perth Court, and I had to dispel one rumour that 
he was peddling when he said that magistrates would not be allowed to use the new District 
Court complex, which was in course of construction at that time, which was later called the 
Central Law Courts, because that was a completely false rumour which he was giving some 
credence to. He said that the Family Court was going in there and, of course, there was 
absolutely nothing in it. So I dispelled this and a number of other matters that he was alluding 
to incorrectly. I also told him that there was no shortage of legal practitioners applying for 
positions in the magistracy. He seemed to think that that was the case. 

However, that didn't deter him and he used to write long letters to the press, often two 
columns, which they published. Whether they abbreviated them or not, I don't know. He 
seemed to write at some length. In January, he kept stirring matters up and finally, I decided 
it was useless going on and continuing to write letters to him all the time. So on 7th February 
I wrote to the West Australian and they published this final letter. It was quite a brief letter, 
and I simply said that his latest letter was silly and it scarcely deserved an answer, and I 
confined myself to correcting his statements and insinuations on matters of fact. I said there 
was no lack of proper communication between myself and the magistrates - he'd been 
accusing me of that. He said I had taken the police to task in connection with a case involving 
Justices of the Peace who had sent somebody from Nannup for observation under the Mental 
Health Act. I ended up by saying that his statements were so wrong that the charitable 
conclusion was that he was out of touch with reality, and in the circumstances I couldn't take 
his letters seriously, and I would not continue the correspondence. 

Well, I think the media must have taken some notice of it, because there weren't any letters 
for some time from Mr Hall, until very much later in the year when we [proposed to] change 
the law to enable the names of juvenile delinquents of sixteen years or over who committed 
serious offences and were tried in the Supreme [or District] Court to be published. The 
newspaper, the West Australian, wrote an editorial commending this move which had been 
initiated by the Minister for Community Welfare, Mr Young, and myself. They thought this 
was a good idea. Mr Malcolm Hall took up his pen again and wrote another scornful letter (I 
think that's the best way to describe the tone of his correspondence) criticising not only 
myself this time, but also the editorial in the West Australian. This was a fatal mistake, of 
course, because the West Australian replied to him immediately in italics, following his letter, 
in no uncertain terms. I didn't have to bother to reply and that was about the last I remember 
taking much notice of his correspondence. 

A curious aftermath of this was that some years later when I was no longer Attorney-General 
and I was in Parliament one day, Mr Berinson, who was then Attorney-General, complained 
to me about letters to the press from a certain Mr Malcolm Hall, who was writing to the press 
criticising Mr Berinson. He wanted to know if I'd had any previous experience of the same 
sort of thing, and I was able to inform him that I had. He said that he was going to very 
effectively deal with Mr Malcolm Hall. 

EH Now, there were also questions about Justices of the Peace. This is a 
continuing saga, really, through the period, isn't it? 
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MEDCALF Yes. One of these complaints that Malcolm Hall raised was in relation to 
the case of the Nannup farmer who'd been remanded to Heathcote Hospital over Christmas 
1978 by the Justices of the Peace in Nannup.1  This man had appeared before them and they 
were uncertain how to deal with him. They believed that he was suffering from some mental 
ailment, so they remanded him for psychiatric assessment, which they were quite entitled to 
do under Section 36 of the Mental Health Act. So he was sent up to Heathcote, and he was 
there for several days and then, after observation, he was released. It was said by one or two 
people that he should never have been sent there. Mr Brian Tennant suggested that you should 
have magistrates instead of Justices, [the implication being that] they wouldn't do this sort of 
thing. Of course, a magistrate wouldn't be in any better position to assess the man's mental 
state than the Justices were. If there was some dubious circumstance about his behaviour, it 
was in his own interest that he be assessed before being convicted of some offence. This was, 
in a way, a far more merciful and proper way to deal with somebody who is behaving 
queerly. I defended the Justices on this occasion. 

As we were approaching an election, of course, as the year went on, periodically this question 
of Justices of the Peace broke out again, and frequently members of the Opposition would 
raise the same issues to make a little bit of political capital out of them. On a number of 
occasions, I made a point of strongly defending the role played by Justices of the Peace. I 
took the opportunity of doing this when I attended seminars for Justices, and on other 
occasions. There were quite a few situations where criticism was made of them, and it was 
suggested that magistrates would have acted more reasonably than Justices. Of course, no-one 
can [properly] say this. The allegation was made that there were a lot of appeals - successful 
appeals - against the decisions of Justices. In fact, when the statistics were analysed by the 
Crown Law Department, it was found that this was not so. There were just as many appeals 
against the decisions of magistrates as there were against the decisions of Justices. No-one 
could[justifiably] say that a magistrate would act any differently from Justices, given the facts 
of a particular situation. 

END OF TAPE TWENTY-TWO SIDE B 

1Discussed previously, see p.  256. 
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MEDCALF The allegation was also made that Justices frequently convicted innocent 
people. It was quite normal for Justices to refer pleas of not guilty to a magistrate, when a 
magistrate would come around on his periodical visits to the nearest court. So it was unusual 
for Justices to act where there was a plea of not guilty, and Justices were discouraged from 
acting in any case of a plea of not guilty, and I think most Justices observed this. 

Generally speaking, it was impossible in any event to change the system of JPs. It would have 
required a great deal more expense. The cost to the State would have been very considerable 
in providing qualified magistrates who were able to visit all these places, and in principle, it 
is a fact that in many country centres the local people prefer a local person to hear their case. 
The idea of having circuit magistrates flying up from Perth to remote areas, whilst it seemed 
attractive to some people living in the city, is nowhere near so attractive to people living in 
the country, and I knew this from discussions I'd had and from my own experiences in the 
country. 

We had a good case for standing up for the work that the Justices were doing and for 
preserving this system, but with the safeguards so as to perhaps restrict the opportunities for 
errors creeping into the system. As well as that, of course, our seminars were very well 
conducted and well patronised by Justices all over the country. We had these seminars all 
over the State and they had practical cases at these seminars, the kind of cases that were 
coming up all the time in the courts. It was only, of course, in the country that Justices were 
used, and mainly in remote towns. 

Of course there was also criticism from people who applied to be appointed as a JP and were 
not successful. When someone applied to be a JP, their record had to be checked by the 
Police Department to see whether they had any convictions and, indeed, they had to be 
persons of repute in the district, so enquiries had to be made about them so that we kept up 
the standard of appointments. But I received criticism from time to time, particularly from 
one or two members of Parliament who nominated JPs when their nominees were not 
accepted. I was told on one occasion by Mr Hodge, the Labor Member for Melville, that I 
was giving preference to Liberal strongholds like Nedlands and Como. This, of course, was 
ridiculous and I replied and said it was. The facts were that there were quite a lot of JPs in 
Nedlands and Como, but they were mainly retired farmers who had left their original districts 
and come to the city. The same applied to Rockingham and a number of other places that 
were represented by Labor members, where retired farmers had come to live after they had 
sold their properties. 

EM Prince Charles came in March of 1979 - what role did you take there, 
Mr Medcalfi 

MEDCALF Well, he paid an official visit to the State. It may have been, from 
memory, connected in some way with our 150th anniversary, but he did perform a number of 
functions while he was here, and the ministers were put on a kind of roster to be present at 
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various functions when the Prince was officiating.' I was given the task of being the 
government representative at Carnarvon when the Prince opened a very fine, newly-
constructed community centre up there. So I went up the night before and stayed at the 
Highway Hotel overnight. The next morning I went to the community centre. They had a big 
platform outside with four or five chairs on it. We were given detailed instructions as to what 
we were to wear; there were to be no hats and no coats. Because of the warm weather up 
there I didn't fancy not having a hat because I always get badly sunburnt. However, these 
were the instructions, and we had to stand there on this platform. 

EH What was the source of the instructions - or who was the source? 

MEDCALF I think they came from the Premier's Department, from one of the 
officials in the Premier's Department. They always organised all these tours for royalty - 

probably the Under Secretary or somebody. 

Anyhow, the audience, the official audience - they had chairs there for all the officials and 
people from the Shire and the town - they were also sitting out in the sun in front of this 
community centre. It was obviously going to be very hot. The Prince was arriving about the 
middle of the day. Well, we sort of went through a process of a rehearsal of what we were 
going to do. The instructions were that I was to speak for no longer than, I think, about two 
minutes and introduce the Prince, and he was to be allowed to speak for about three minutes 
and then, I think, the Shire President was to say a few words. He was given about two 
minutes. Anyway, it was all to be very brief because then the Prince was to taken in to 
inspect the community centre, and he was flying on after that to other centres further up 
north, which I wasn't involved in. 

So, we were duly waiting and we saw the Prince's plane in the distance, arriving at the 
airport which was very close to the town, and we were there with no hats and no coats. The 
Prince had been given the same instructions, and it appears that as he looked out of the plane 
window he saw the Shire President who was there to greet him at the airport - we being back 
at the community centre - he saw the Shire President with his coat on. Whether he had a hat 
on or not, I don't know, but he had his coat on. So the Prince, who was about to leave the 
plane, rushed back and put his coat on. The message was radioed back to us, "Coats on". 
This was very  awkward and I had to send back immediately to the hotel to get my coat.2  But 
this was all because the Shire President hadn't taken any notice of the instructions. 

Anyway the Prince duly arrived and we greeted him. We got on the platform, and I got up, 
bearing in mind that I had to say what I had to say within two minutes, which I did very 
carefully - probably ten seconds short of two minutes. Then the Prince got up. He said, "I've 

'Indeed, the Prince's visit was made to coincide with the 150th Anniversary of the State's foundation in 1829 

2In  fact I don't think my coat ever arrived. Not that it really mattered in the slightest (lilvl). 
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been told I'm only allowed to speak for three minutes."  He said, "To hell with that! I'm going 
to say what I have to say." So he then told us about his pleasure of driving through the town 
and seeing a monument which Queen Victoria had donated to the town in memory of, I think, 
service by past pioneers of the town, and he went on and had quite a bit to say, irrespective 
of the time factor. Anyway the formal part was over and then we had to go in, and we walked 
through the gymnasium - a very commodious and a very fine community centre. As we went 
around it was very apparent, the Prince not being married at this stage, that all the young 
ladies wanted to kiss him. Several of them rushed up and kissed him, and he didn't seem to 
mind. The security people were rushing around, flapping about, trying to keep people away 
[laughs] and kept looking at their watches, and coming up to me and saying, "Quickly, 
quickly, you've got to get the Prince out of here." Well, that was impossible. I couldn't get 
the Prince out of there, but I was urging him because I knew he had this program and the 
plane was waiting. 

But as he was just about to go and we were on the final part of the tour of the centre, a young 
woman rushed up and said, "Prince Charles, do you mind if I kiss you?" He looked at her 
hand and noticed that she had a couple of rings on her fingers, and said, "But you're a 
married woman," and she said, "Yes, but my husband won't know anything about it." So they 
embraced, and at the moment that they did the local newspaper photographer took a 
photograph which I presume duly appeared in the newspaper in due course. [laughter] I never 
found out what happened. However, no doubt she was able to make her peace and the Prince 
went off. But it was an interesting visit and he was very popular all round the place and he 
created quite an impression. 1 

EH Now the next issue we're going to look at is the one of lawyers, and 
your relationship with lawyers and law reform [during 1979]. 

MEDCALF Well, I was, through being the Attorney-General, the first law officer of 
the Crown, and therefore I had a connection with the legal profession. They came under my 
general area of commitment so that any complaints about lawyers came my way. The 
Consumer Affairs Bureau were looking into various complaints about lawyers. This hadn't 
happened before, but the Commissioner for Consumer Affairs, Mr Fletcher, believed that he 
had an obligation to investigate the complaints which they received. They received quite a lot, 
of course, from time to time, and I believe they did have justification for raising these 
complaints with the Law Society or the Barristers' Board. They did complain that they rarely 
got what they believed to be a satisfactory answer, and this was partly, I think, because the 
Board takes a fairly strict view of whether a lawyer has committed an actual offence. The 
Law Society in those days, perhaps, had a slightly more protective view about its members. 
Different proposals were put up from time to time, but it was quite apparent that we would 
need a proper inquiry into the legal profession. 

1Bare-headed and with a fair skin, I ended up badly sunburned and suffered for several days (JIM). 
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Other things happened. I put forward a proposal in August of that year to enable lawyers to 
share their professional income. This hadn't been permitted; they were the only group in the 
socio-economic area that couldn't share its income. The only people they could have as 
partners had to be lawyers. Anyway, this proposition was put up and it attracted a bit of 
condemnation of the legal profession from a Mr [Donald] Cooley, a Labor member of the 
Legislative Council. At other times complaints were made to me of illegal actions by lawyers, 
or by non-lawyers acting as lawyers. All these had to be investigated, and they were indeed 
investigated. This was just one of the tasks that I had to perform. Later in the year we did, in 
fact, arrange for a proper inquiry, but more on that later. 

ER Just briefly, the general content of complaints - what was it? 

MEDCALF The main complaints were that lawyers hadn't acted in accordance with 
their instructions, or that they were delaying matters, or that they were not replying to letters, 
or that they were overcharging. Now these are serious matters, quite serious matters, and in 
fact, of course, they can found proper complaints to the Barristers' Board. The Barristers' 
Board always looks into these very carefully, but unless there is legal proof and proper 
evidence they don't take any action. That's always been the case. But that was the type of 
thing, and often the complaints were unfounded through misunderstandings or misconceptions 
of what the lawyer's role was and, of course, there are often complaints, and there often were 
complaints, by people who had lost a case, blaming their lawyer for it. This is pretty difficult 
to prove. It may be true in some cases. But these were the kind of things which kept cropping 
up. 

ER Now there were also continuing issues of the Family Law Court. 

MEDCALF The main matter which arose at this time was my contention that the 
Family Court should be open to the media - that the media should be entitled to report the 
proceedings. It didn't mean that the media would report everything that happened in the 
Family Court, because a great number of things happening there wouldn't be of the slightest 
interest to the media; they wouldn't bother. But there were situations, for instance, where 
somebody might be imprisoned. They could be imprisoned for contempt, or for some action 
which occurred in relation to matrimonial proceedings, and I believed that these should be at 
least given publicity, otherwise news would get about that actions were being taken perhaps, 
which shouldn't be taken, and news gets distorted and rumours grow. I believed the only way 
to overcome this was to allow the media to report. 

We had always allowed reporting in our own courts, but the Family Court was a 
Commonwealth court which we'd invested with State jurisdiction, and we had to abide by the 
provisions of the Family Law Act of the Commonwealth, which prohibited publication. So I 
made a strong plea to a Federal Select Committee which came to Perth to examine the 
working of the Family Law Act. They met in public session in Perth, and I made a 
submission, and I attended before the Select Committee. I made this point, and I made a 
number of other points, but this particularly about the need to allow reporting in proper cases, 
with the right of the court to prohibit reporting if it decided that the matter should be heard in 
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camera. I may say that they listened to me very attentively, although I don't think that one or 
two of the members really understood what I was talking about. Some of the questions I was 
asked by one or two members of the Select Committee I thought rather indicated a lack of 
real understanding of the principle involved. 

At the same time that I was there, there were other people who were making submissions. We 
were all sitting there together making our submissions, one after the other, and the Army of 
Men and Women apparently didn't like what I was saying, I gather, because on 23rd April 
[1979] in the Sunday Times, they published an extraordinary advertisement, apparently in the 
public notices, about the Family Law inquiry, in which they said, apparently, that I was 
advocating jobs for the boys, and that judges should have black cars, and all sorts of 
nonsense, which they took from odd asides which had been made in the course of the 
discussion but which had no relevance at all to what I was saying. Anyway nothing came of 
my submission. 

EH What was the work you were doing regarding ball at this time? 

MEDCALF Well, this was also a continuing matter and I'll deal with it very briefly. 
We had been concerned at the problem of bail absconders - people who were on bail and then 
didn't turn up when the time came for them to appear at their trial. This would involve the 
police in a lot of further work trying to locate these people, a great deal more expense, and 
sometimes they never found the accused again so that clearly something had to be done about 
it. We had asked the Law Reform Commission to prepare a report, and they did at this time 
bring down their report. It came down in April of that year, and among other things they 
recommended that absconding from bail should be made a criminal offence. They made a lot 
of other very comprehensive recommendations about bail, and I indicated that we would study 
the report very carefully. It was given a lot of publicity in the press at the time. We said that 
we would act on most of the recommendations in the report. Later in the year I indicated that 
the government planned to introduce comprehensive new legislation that would make bail 
absconding a criminal offence, that is to say, it would make it an offence for a person on bail 
to fail to appear without reasonable excuse. If there were a reasonable excuse, then that might 
be acceptable, but otherwise it would be a criminal offence. 

There were all sorts of other provisions which I don't think there's any point in my going 
into, but it was to provide what you might call a totally new code on bail, and tie up all the 
loose strings which had developed in the bail area, and also to provide legal backup to 
customs which had been observed by some of the courts for many years without any adequate 
legislation. 

EH Now what was the work on the criminal injuries area that you were also 
doing about the same time? 

MEDCALF Well, this was another continuing matter. Compensation had been $2500 
for a victim of a crime when I took office. This was increased to $7500. We trebled the 
amount, but we were told that this wasn't enough; that if a person had brought civil 
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proceedings he could have got anything up to $100 000 in some cases and, of course, the 
media gave this publicity, the fact that somebody was only awarded $7500 by the Crown, 
when a very substantial figure could have been given if that person, say, had the same injuries 
as a result of a motor vehicle accident. This was probably quite true, but we had to take the 
view that the State couldn't possibly contemplate paying out fully on the basis of every claim 
that was made by a victim of a crime; that this had to come out of the public coffers, which 
meant people's pockets, and it shouldn't be forgotten that we had many other claims on our 
money. However, I was conscious of the fact that we would have to keep this matter under 
continual observation and, indeed, subsequently on a latter occasion we did increase the 
amount, but I can deal with that later. 

EH It was also at this time that there were difficult situations, particularly in 
the sensationalising by the press of death sentences. Could you expand on the two cases? 

MEDCALF Yes, well, we still had the death sentence for wilful murder at this time, 
but no-one had actually had the sentence carried out since Eric Edgar Cooke was hanged in 
1964. But the death sentence was there on the books, and the judge, on someone being 
convicted and being found guilty of wilful murder, would bring in the sentence of death. This, 
of course, would ALWAYS give the media the opportunity to talk about hanging and use 
phrases, particularly in the heading of any reporting, referring to "killers" and "hanging" and 
so on. 

There was one case in May when a major, a former major in the Army, called Altham had 
been found guilty of wilful murder and had been convicted. He had murdered his six-year-old 
daughter. He was sentenced to death and I was asked by the media what we were going to do 
about it and I said we would wait for an appeal. He had 21 days in which to appeal before 
which no decision would be made, and then at that stage there would be a recommendation to 
the Cabinet. I won't go into the details of the murder, but his wife was very fortunate that she 
was able to escape and wasn't murdered herself. The next development in this was that before 
the period was up, it was indicated that Altham was not going to appeal - that he had accepted 
his fate - and this information had been passed on to me. The matter was then brought to the 
Cabinet and the Cabinet had to decide what to do. The Cabinet, of course, made a 
recommendation to the Governor in Executive Council, and the media, of course, kept talking 
about hanging, and "the rope", and where the gallows were in Fremantle Gaol, describing the 
rope with its round steel slipknot and so on; the black box' and all the rest of it. Anyway his 
sentence was commuted to life imprisonment by the Executive Council. 

But there was another case. 

EH Oh, can I interrupt - was there general support in Cabinet for not 
carrying out the death sentence? 

1The black box" housed the rope and other items (IM). 
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MEDCALF Yes. Yes, there was general support. 

There was another case in November which was a very distressing case; it involved a sixteen-
year-old girl called Amanda Jenny Wilbraham. She had been travelling in a car around the 
streets of Geraldton with one or two friends, and they had a loaded gun in the back seat. I 
think it was on the floor, but at any rate it was loaded and in the car, the sort of thing that 
anyone who knows anything about weapons would NEVER permit. Anyway they were on a 
bit of a spree, and in due course, after they were stopped somewhere, she got hold of this gun 
and she shot a policeman who had been attempting to carry out his duty under the law. He 
was shot and killed, and she was duly convicted of wilful murder. 

Now it was most unusual for a woman to be hanged, let alone one under the age of eighteen, 
and we were asked immediately what we were going to do. Again I took the view that we 
wouldn't take any action at all until after the 21 days had expired, to see whether or not there 
was going to be an appeal. I kept being pressed by the media about this, and right at the end 
of the year - indeed it was 24th December in that year - when I said it wouldn't be 
determined until 9th January in the following year; I was awaiting the expiry of the time. 
There were one or two other cases going on at the same time, and they all had to wait. I 
explained that when a matter like this was considered, I didn't actually make a formal 
recommendation. 

END OF TAPE TWENTY-THREE SIDE A 
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MEDCALF The judge at the trial would make a report which was sent to me. He 
would report on the case, on the facts of the matter, and summarise the position for the 
benefit of the Executive Council. I would examine the report and, of course, I would take the 
advice of the Crown Law Department, and then I would make a submission to Cabinet in the 
form of a Cabinet minute, attaching the judge's report. I wouldn't make a formal 
recommendation, but it all would be quite clear as to exactly what the facts were and what the 
Cabinet might or might not do. The custom which we had, or which Sir Charles used, was 
that he would go round the table and ask every member of the Cabinet for their views. They 
would all have been expected to have read the Cabinet minute (and I'm sure they had) and the 
judge's report, because it was a matter of some public moment. It was something which they 
all realised was a considerable responsibility, and they would all have to give their views 
around the table. He wouldn't give his views until the last, and in the two cases which were 
before us at that particular time - there was another one involved as well as Amanda 
Wilbraham, an entirely separate murder (involving a person called Ngatayi) - they were both 
commuted to life imprisonment. 

The matter of legal aid was another matter that was always a good subject for the Opposition 
to get on to, and criticise the government for not supplying enough legal aid. In fact, the 
amount of legal aid being supplied was FAR greater than anything that had ever been supplied 
before, and the number of people who were being assisted was infinitely greater than 
previously. In the 1978/79 year, the Legal Aid Commission provided legal aid in more than 
6000 cases, compared with 10 000 assignments which had been made in the 4 years [up to 
1975]. So the assistance had greatly increased and so had the amount expended on legal aid; it 
had gone up to about $3m in the 1978/79 year. But there were constant requests for more, 
and there would be a hard case mentioned of somebody who applied for legal aid and didn't 
get it. Mr Brian Tennant, who was a self-styled law reformer, was continually writing about it 
to the press, and would send a copy to me after he'd written to the press. The Legal Aid 
Commission was unable to reply itself, so we changed the legislation to give them the power 
to reply to their critics. But this situation never stopped. Legal aid, it has been rightly said, is 
a bottomless pit, and you have to draw the line somewhere, otherwise all the taxpayers' 
money would be going into one source, and you'd be neglecting all your other urgent 
requirements. 

We were able to do quite a lot, and the Legal Aid Commission was very cooperative and 
organised a flying solicitor scheme to twelve north-west towns during this year - to start early 
in the following year. We were doing whatever we could and legal aid in this State was better 
than it had ever been before. 

EH By June of 1979, the press was having a heyday with the Cabinet at 
least. You were all on leave - is this correct? 
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MEDCALF Yes.1  [laughs] In the middle of the year it did seem that a tremendous 
number of ministers had gone overseas. You had to get the permission of the Premier in those 
days. A minister couldn't go overseas without the Premier's authority, and he must have 
given it to the ministers, but there was a report in the Daily News on 1st June that nearly half 
of the thirteen member State Cabinet would be overseas or interstate shortly. They referred to 
Sir Charles Court, who was about to leave for Israel to open a park, and then go to Britain to 
meet the Queen. Mr Peter Jones was touring Europe and South Africa on a four-week trip on 
government business. Mr Cyril Rushton was on a four-week European trip. Then they 
referred to me. I was then on a four-week private Asian trip, returning on June 20th. Ray 
O'Connor was on a private trip overseas, and Graham MacKinnon was going to the Eastern 
States on a seven-day trip. They also mentioned, quite properly, that Mr O'Connor and I were 
the only two ministers who were paying our own way, otherwise we would have been held to 
be "having a jaunt". 

But this was mentioned in the paper on several occasions, and somebody must have cut out 
the newspaper reports for me when I got back. Another one had said, "Top men are hard to 
find", and they photographed all the people who were overseas, and then they had a 
photograph of Mr [Des] O'Neil, who was "carrying the whole burden of the State", according 
to this. He was said to be wearing twelve WA hats. In other words, he was acting in twelve 
separate ministries. He was representing me as Minister for Federal Affairs and as Minister 
representing the Attorney-General. But there were not too many ministers present in the State 
at that particular time. 

EH Oh, what was the date of that report, just so we can..., that last one, in 
the West Australian of June 18? 

MIEDCALF There was one in the Weekend News on 16th June 1979 and the one 
about Mr O'Neil on June 18th in the West Australian. 

This leads on automatically to considering a very important matter which occurred during this 
year, and that was the row over public assembly laws in Western Australia. I mentioned it as 
leading on from the overseas visits by ministers because Sir Charles Court was overseas and I 
was overseas when this national strike broke out. There had been a request made to me, way 
back in January, by the WA Council for Civil Liberties that I should raise at an Attorneys-
General conference which was about to come off in Hobart, the question of public assemblies 
generally, such as street marches. I was asked to raise this on a national basis. The reason I 
was being asked to raise it was because people within some quarters were very cross with the 
Queensland situation in relation to public assemblies, and they wanted me to raise this. I 
wasn't prepared to do so because you can't raise things at an Attorneys-General conference 
unless they've all agreed to the agenda, and I was only going to throw the cat among the 
pigeons if I was to try and put something on the agenda which Queensland would immediately 

1There were actually 5 Ministers overseas or about to go (IM). 
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veto, and we wouldn't have made any progress on other matters on which there was some 
degree of unanimity. So I declined to raise the matter. 

Anyway, while I was overseas certain incidents occurred. What happened was that there was 
an unauthorised assembly or march in the Pilbara, and ten unionists were arrested by the 
police. This precipitated action by the TLC and in no time there was a national strike 
throughout Australia. My wife and I had gone on a holiday1  on the Kota Bali, which was a 
rather rusty old ship which used to travel between Perth and various Asian ports, and we'd 
gone up on this ship and had a very pleasant holiday, and we were returning down the West 
Australian coast. Of course, you get very little news of what's going on in Western Australia 
once you leave Western Australia, and it wasn't until the boat was about opposite Port 
Hedland or Carnarvon, coming down the Indian Ocean, that I was able to get any news on a 
transistor. I heard, to my astonishment, what was going on with this strike, and all these 
allegations that were being made about the police and the refusal to allow people to assemble, 
and the national strike. I really was amazed to hear this. 

Anyway, as we got further down the coast - I followed this as we came in, for a few days - 
we were due to arrive in Perth on 20th June, it may have been about midnight, and we were 
to berth early in the morning of the 21st. Well, I kept getting messages to report to the 
wireless operator's cabin on the ship, and I was thinking that I was travelling incognito, but 
the other passengers very speedily woke up to the fact that something was going on - that I 
was involved. I would go to the wireless officer's cabin and listen to an inaudible garble of a 
message which was almost impossible to decipher. It was supposed to be a radio message 
from Perth or Fremantle, from one of the government officials - I can't remember now 
exactly who. But due to all the traffic, that is the communications traffic, the whole thing was 
jammed and the radio operator explained that once you got near the coast it was almost 
impossible to decipher any messages that you got. So I really didn't understand quite what 
was going on. I may have said yes once or twice. I think I did understand that they wanted 
me to take part in some meeting with Senator Durack, but that's just about all I knew. 

The captain told me that he'd had a message, as they were coming down the coast, that the 
Prime Minister had offered to send a helicopter out to take me off the boat, but the captain 
said that he wouldn't allow a helicopter to land on his ship, [laughs] there was no room, 
which was probably quite correct. I don't think it could have landed. Anyway, when we got 
into Fremantle early on 21st June, we were told that the waterside workers had gone on 
strike, and that it had been suggested that I should be brought off by launch. The waterside 
workers apparently said that if I was brought off by launch the 24-hour strike would be 
prolonged, and Mr O'Neil, very wisely - he then being in charge of the government in WA - 
decided to let the ship berth in the normal way. So we didn't berth until the following day, 
and we spent the day of 21st June.... well, I suppose you could say, most people spent the 
day fishing off the ship in Gage Roads, catching herring which ended up in the swimming 
pool. 

11 found that as a minister, one could only snatch occasional holidays due to the pressures of office (TM). 
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EH The herring? 

MEDCALF Yes, the herring. [laughter] They were having a great time in the 
swimming pool. 

Anyway, as soon as we'd berthed, the minute that we pulled into Fremantle and the gangway 
went down, I was summoned to the lounge, and there was Mr John Arthur of the Daily News 
with a photographer, wanting to know what I was going to do about the national strike. I 
knew very little about it except what I'd heard on the radio. I can remember saying that I was 
absolutely astounded that this matter of the public assembly laws should have precipitated a 
national strike. 

EH Which public assembly laws were these? 

MEDCALF The Western Australian public assembly laws which were in the Police 
Act. There was a section called Section 54B which prohibited any public assembly or street 
march without the permission of the Commissioner of Police, and he had not given his 
permission for this particular assembly in the Pilbara so it was unlawful, and the result was 
that these unionists had been arrested. 

Anyway, I made immediate contact with Senator Durack, who was then Commonwealth 
Attorney-General, and we arranged to meet. But there was an amusing article which I noted 
in the Weekend News on 23rd June. Of course, it was a take-off, but it was an article 
allegedly reporting events in Canberra, when Mr Fraser was trying to get this strike settled, 
and every minister that he asked for was overseas. He is alleged to have said that he wanted 
the Minister for Industrial Relations, Mr Street, and he was told that Mr Street was overseas. 
So then he asked for Phil Lynch, the deputy Liberal leader. The staff member said, "I'm 
sorry, he's overseas," and this went on with several other ministers: Robinson, Senator 
Guilfoyle, and a number of others. Then he said he'd like them to get him Bob Hawke who 
was then the President of the ACTU, and they said, "Sorry, but he's in Geneva." The 
President of the Employers' Federation was also in Geneva, so was [Mick Young]. Billy 
Snedden and Andrew Peacock [were also overseas]. So then he said, "Well, get me Sir 
Charles Court. He'll know what to do." They said, "I'm sorry, but he's overseas." So then 
finally he said, "Then I want to talk to the State Attorney-General, Mr Medcalf," and the staff 
said, "I'm sorry, he's at sea on a ship in the Indian Ocean." So then the Prime Minister said, 
"Well, I want a meeting of all of them next month," and the staff member said, "I'm sorry, 
PM, you'll be overseas yourself." [laughter] Of course, the article was apocryphal. 

Anyway, Sir Charles, who had come back in the meantime, was asked to recall Parliament, 
and he quite properly declined - there was no need to do that. This was a matter which was 
one which was quite capable of being sorted out, obviously. It shouldn't have gone to the 
lengths that it had gone. Mr Brian Tennant, as usual, made his suggestions in a letter to the 
paper, and I replied to Mr Tennant. He criticised me because he said that they'd already made 
these suggestions to me last January, and that I'd declined to do anything about it at the 
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Attorneys-General conference, and I'd already given an explanation of why that couldn't have 
been done. The Premier was due to go off to Britain but he cancelled his trip to Britain. 

EH Just excuse me a minute, Mr Medcalf. When you said nothing could be 
done at that conference, does that intimate in a way that you would have liked to have done 
something earlier about this? 

MEDCALF No. You can't do anything. You see the rule of the Attorneys-General 
conference is that the agenda has to be settled in advance. You can't just add something to it 
unless everybody agrees, and I was asked at the last minute to put on the laws of assembly, 
with particular reference at that time to Queensland, not Western Australia. 

EH Yes, yes. I was just wondering if you would have liked to have done 
something about 54B earlier? 

MEDCALF Well, I don't know that we were aware of how it could raise itself into a 
national strike. I certainly wasn't aware of it. Had we been aware of the implications of it, we 
would have done something about it, no doubt, because we would have wanted to avoid a 
national strike. But it was a manufactured strike; it wasn't spontaneous. There were a lot of 
people involved who were carrying on a clear agitation against the North West companies, 
those companies operating up there, and also aided and abetted by the people who wanted to 
kick the police in the teeth while they were about it. 

There were various letters to the paper by all and sundry about this. I was told that I needn't 
have been surprised and astounded about this national strike, as I had said that I was; that if I 
had read the Communist Party manifesto, I would have seen that the strike was part of a 
communist plot etc. All this was the sort of thing that people were only too happy to write 
about. In fact, of course, it did fit in with the plans of some people who were anti-police, and 
anti the government of Western Australia and Canberra. But it could have been handled much 
better; it could have been handled without a national strike, clearly. 

EH Were there people in particular you were thinking of when you said 
that? 

MEDCALF Oh, Mr Jack Marks has often boasted that he was one of the ringleaders 
of the strike. 

It took some two or three weeks for Senator Durack and myself to prepare a complete review 
of the laws of public assembly throughout Australia. Of course, we were assisted by 
professional people in his department and mine, and we did produce a review as well as we 
could in that short time, and we made recommendations that there should be some changes in 
Section 54B. In general, that there would be a power for the Commissioner of Police to 
delegate his authority to various police officers in different districts. It didn't all have to come 
through the commissioner; the power could be delegated. Also that you changed the emphasis 
so that in the normal course, an assembly would be lawful unless it was prohibited. Instead of 
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prohibiting it unless permission was granted, the emphasis was changed and it was put on a 
better basis. There was a clearer definition of public meetings and public places. Churches 
were exempted, and quite a few changes were made which would make it easier to 
administer. 

There were arguments, of course. People were still sniping away at the police. We did the 
best we could in the time available, Senator Durack and myself. The Cabinet considered the 
review which we'd been asked to make, our State Cabinet, and decided to amend the Police 
Act, and the Bill was put through Parliament in September of that year. It didn't please 
everybody. There was still criticism. We were still asked to adopt the public assembly laws of 
New South Wales, but I rejected that on the basis that they were much too loose in New 
South Wales, that we had to reserve a degree of control with traffic and similar matters, and 
at any rate it was passed by the Parliament, and generally speaking, we found it settled the 
issue. 

EH Did you receive criticism from within your own party for liberalising the 
laws? 

MEDCALF No, no criticism at all. No, what we did was strongly approved by the 
Liberal Party. 

EH The Aboriginal community law was a continuing issue at this time too. 
What was involved in 1979? 

MEDCALF Well, we were making progress on the scheme which I referred to 
previously. Mr Syddall had completed various projects, including the translation of the law 
into one or two of the local dialects. He'd prepared a special manual outlining the court 
system in fairly simple English for use by the Aboriginal Justices and others. In March we 
named five Aboriginal Justices of the Peace. This was a completely new breakthrough; as far 
as I'm aware there hadn't been any Aboriginal JPs appointed previously. I haven't checked on 
this, but I'm not aware that there had been before in WA. We named people who were tribal 
elders in the Lagrange community; three in that area, and two at One Arm Point. Lagrange 
was a Roman Catholic mission, and still was at that stage, although the Catholic Church was 
gradually withdrawing some of its influence. One Arm Point was not a former mission, but at 
that place we located a woman, Mrs Maureen Angus, who was very well-educated (she'd 
been educated at a high school in Perth) and a man, Aubrey Tigan, who was a respected 
person who'd been educated at Sunday Island Mission. In the case of Lagrane, they were 
older men but much respected in the community and were, in fact, tribal elders.' 

11-agrange was actually the crucible of this scheme. The first Aboriginal JPs at Lagrange were Jack Malardy (61) 
the community's chief tribal elder, John Dodo (56) who was in charge of Frazier Downs Station near Lagrange, and 
David Merridoo W. 
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We were very pleased that we were making progress with this scheme. Mr Syddall was taking 
a very strong personal interest in it, in instructing the Justices in their duties. The court in 
Broome had provided assistance in training a bench clerk from the Aboriginal community, and 
the magistrate was going to attend the early sessions of the court. We hadn't actually 
introduced the legislation at that stage, but it was brought into the Parliament in April, and 
although it was to be of general future application, we decided to restrict it at first to 
Lagrange and One Arm Point as a sort of experiment, and if the experiment in those areas 
was successful then we would extend it elsewhere. We were very pleased with this legislation 
because we believed that we were breaking new ground - indeed we were in the 
Commonwealth, as there was no other scheme like it in Australia. 

The scheme seemed to be working out well as the year progressed. Mr Syddall was very 
pleased; it was attracting interest in the Northern Territory and South Australia; it had visits 
from various officials. The courts were beginning to work. He attended the courts, kept an 
eye on them in the early stages, and I made a number of public statements about how it was 
progressing. Mr Syddall retired from his duties later in the year and came to Perth. 

END OF TAPE TWENTY-THREE SIDE B 
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MIEDCALF We appointed a lawyer and social anthropologist, Dr John Howard. He 
was to be the new magistrate for the Kimberley region. He had studied Aboriginal law, as 
well as being a qualified lawyer. He'd also had experience in various parts of the world. He'd 
been on the staff of a university in the Cameroons where he had set up a course on African 
law. He'd also had a Fellowship at the Australian Institute of Aboriginal Studies, and he'd 
done research on Aboriginal kinship and marriage for an anthropology text. He was an ideal 
person to run this scheme, and he took over from Mr Syddall. 

The scheme was working very well, and late in the year we decided that it should be extended 
to one or two other areas where they had an established system. You had to pick an 
Aboriginal community which was able to run its affairs. It was no good if there was no 
organised or established control in that community. Lombardina and Beagle Bay were next on 
the list. These were both former Roman Catholic missions where the people had been kept 
together in a community, and although the missions were no longer playing the important role 
they had in the early days, nevertheless, they'd served the great purpose of keeping the 
Aboriginal community in one unit rather than their becoming dislocated as they had in many 
other areas, and becoming fringe dwellers based on the white towns. 

All indications by the end of the year were that the scheme was working extremely well. 
Father McKelson, the Roman Catholic priest in charge, who was still at Lagrange Mission, 
told us that there had been a noticeable decline in breaches of the peace. They'd had the 
quietest Christmas that he could recall. 

EH The next issue to be addressed is that of trustees. 

MIEDCALF Well I, of course, had the government responsibility for companies and 
business matters under the Attorney-General's portfolio, and the trustee companies were 
always putting up some proposal of one kind or another to the Attorney-General. At this 
particular time, in August of this year, the Perpetual Trustees decided to bid for control of the 
WA Trustees. There were only two private trustee companies in this State, and one of them 
was bidding for the other. Now this was contrary to government policy because it had always 
been the established policy of all governments in Western Australia that you should have 
separate companies so that they could provide a choice for people who needed the services of 
trustees and executors. In addition, of course, there was the government's own trustee, that is 
the Public Trustee, and now we had a situation where the two private companies were 
proposing to combine. We had always prevented other companies from the Eastern States or 
overseas getting a licence to do business in Western Australia, because we didn't believe that 
the market was big enough to allow other companies to come in and perhaps cut the ground 
from under the feet of the two local companies. But here we were being asked to permit one 
company to take over another. 

Now there was a bit of backing and filling over this, because we had to be sure that it was in 
the interests of the public, and it took a while for the government to make up its mind. We 
were rather cautious about it, but eventually permission was given. But at the same time that 
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we gave permission for Perpetual to take over the WA Trustees, we made it clear that in the 
future there could well be competition from other companies from other places. 

I have mentioned earlier the fact that we decided to name young offenders who were 
convicted of serious offences in the Supreme Court. In fact, that legislation was introduced 
[and passed by] Parliament. 

We also introduced legislation in relation to company takeovers. We had been having 
discussions with other ministers, State and federal, about the new uniform Companies Act, 
under the National Companies and Securities Scheme, which was taking shape. But pressures 
were being brought to bear on us by local companies which feared they were being taken over 
in advance of the scheme coming into force, and we felt we had to do something about it. 
Queensland was in the same position, but the Queensland Attorney-General1  discussed with 
me the prospect that each government, his and ours, might, in advance of the national 
scheme, bring in a law to prevent any company from taking over more than twelve-and-a-half 
per cent of the shares of any other company without making a full offer to all the 
shareholders. Our government decided to go along with this proposal and bring in some 
legislation in advance of the major national legislation. We made it clear that we were not 
opposed to the national legislation. Indeed, we'd been espousing it, but we thought something 
should be done fairly quickly so we indicated that we were going to bring in this legislation. 

Queensland brought theirs in, and it was passed with a twelve-and-a-half per cent threshold in 
relation to shares being acquired, that is company takeovers. Purchasers couldn't take more 
than twelve-and-a-half per cent without offering to take over the whole company. We 
proposed to do the same but at the last minute representations were made to us that we should 
keep our figure at twenty per cent, which was the same as the figure which was proposed for 
the national legislation. So at the last moment we increased the percentage to twenty per cent, 
but we did proceed with the legislation. This enabled the financial press to indicate that there 
was a thorough jumble of laws, and a thorough mess had been made. In fact, this was quite 
wrong. It had only been done in order to hold the position prior to national legislation taking 
effect. 2 

There was one final unfortunate matter which occurred towards the end of this year, and in 
which I was involved, and that was the death of a small child, a 23-month-old baby, 
Christopher Derkacz, in Princess Margaret Hospital. This child was a Down's Syndrome baby 
and there was some suggestion made in the media that the child had been neglected by the 
hospital staff, including the doctors. The media used headlines to describe what had happened. 
An open finding was given by the coroner, Mr Wickens, that is to say he wouldn't say 

1The Hon. William Lickiss, a Liberal member of the Queensland Coalition Government of Joh Bjelke-Petersen 

2  W had good reason for taking early action. At least one local company, TVW Enterprises Ltd, regarded itself 
as under immediate threat (JIM). 
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directly that the child died through natural causes or that anybody was to blame. It was left on 
the basis that no real decision [as to liability] was made by the coroner. Now this, of course, 
cast aspersions on the staff and I was then asked to investigate the matter. Further very 
careful inquiry was made by the police at my request, and the matter was referred to a senior 
Crown prosecutor,1  who went into the case very, very carefully. The Princess Margaret 
Hospital made a public statement on what they had done and how they looked after severely 
ill children, but the doctors and the staff involved had declined to make any statements, either 
at the coroner's inquest or subsequently to the police, on the grounds that they might 
incriminate themselves. Comments were made that we should have granted an immunity to the 
staff, but who in particular should we grant an immunity to? If you grant an immunity, you 
may well be granting an immunity to somebody who perhaps at a later stage should be 
prosecuted. So it was obviously not possible for any immunities to be granted. 

The Crown prosecutor went into the evidence very, very carefully. He came over and saw me 
before he actually gave me his report, and discussed it very fully with me at some length, and 
it was absolutely transparently clear that there was no evidence on which to base a 
[successful] criminal prosecution. However, this was not felt to be satisfactory, of course, by 
some of the family and some of the other people who were concerned about the child. There 
was a certain amount of prejudice in this, of course. We had one or two organisations that, I 
think, [wrongly] suspected that there was a plot against the life of this child and, as I say, it 
was rather a prejudicial atmosphere. However, there was nothing further that could be done. 

On 24th December the Labor Party - bearing in mind that a State election was coming up 
within a few months - announced that it would try to re-open the inquiry into the death of this 
child. This statement was made by Mr John Harman, who seemed to indicate that the matter 
hadn't been explained properly. In fact, of course, it had been monitored very carefully and I 
subsequently made a further statement following his remarks, indicating exactly what had 
happened throughout this case. That was the end of what had been a very unfortunate 
situation, of course, for the parents of the child. 

A further interview with Hon. Ian Medcalf held in his office on 24th November 1993. 

EH Mr Medcalf, starting off today.... we didn't discuss the 150th 
anniversary of the State, last week. Could you describe some of the events and some of your 
participation in this year? 

MEDCALF Well, the celebrations of the State's 150th anniversary really lasted for a 
whole year - the year of 1979. They started on 31st December 1978, that is New Year's Eve. 
There was a big concert on the Esplanade. Rolf Harris was one of the performers, and there 
were a lot of other performers. There was a huge crowd there and my wife and I were seated 
just near the stage, on the western side, and just in front of us in the front row was the 

1Mr Ron Davies (TM). 



TAPE TWENTY-FOUR SIDE A MEDCALF 281 

Governor, Sir Wallace Kyle, and Lady Kyle, of course, was present with him. Everybody 
was dressed up. We had to get special costumes for the 150th anniversary. We all dressed as 
we imagined they had dressed when the State was founded in 1829. I had borrowed a top hat 
from a friend in my old firm' - it had belonged to her great-grandfather - my wife had a 
frilly frock and a bonnet and I was wearing a frock coat, and everybody else was dressed 
accordingly. On this occasion, I remember Sir Wallace had an ENORMOUS top hat. I don't 
quite know whether it was supposed to be genuine or where he got it from, but it was about 
three times taller than the average top hat. It looked rather like a chimney on his head. 

EH How did you all feel dressed up like this, especially as the year went 
on? 

MIEDCALF Well, we felt rather self-conscious the first time but we went through the 
performance so many times during the year that we got quite used to it. We began to look 
forward to dressing up. There were various functions in other places. But on this occasion, in 
the middle of the proceedings, Ken Colbung came up to Sir Wallace Kyle. Ken Colbung was 
wearing a sort of loin cloth and not much else, and he was apparently pretending that he 
was one of the Aborigines who was here in 1829, and he read out a screed to Sir Wallace 
about the evils which had occurred. 

EH Was Ken Colbung's presence planned? 

MEDCALF Oh no, no, it was entirely unplanned. But the Governor took it in good 
part. Mr Colbung read out - whatever he was reading - about the evils of Europeans, I think, 
coming to Western Australia and all the trouble that had occurred as a result of it. The 
Governor listened and he received whatever it was that Ken Colbung gave him. He certainly 
wasn't on the program. We were all intent on listening to Rolf Harris and the others. 

But during the year there were a lot of events connected with the celebrations. For instance, 
we attended a function on the foreshore at Nedlands when Captain Stirling and his merry men 
rowed up the river in a rowing boat and landed on the Nedlands foreshore, and greeted the 
Mayor of Nedlands, Mr J Charles Smith, who was suitably dressed. Then we all climbed up 
the hill to Gallop House, all with the exception, I think, of Mr Smith who had medical 
problems. I think he was driven around - something they didn't have in 1829. But Captain 
Stirling and his merry men must have gone up and down that river about fifteen times during 
the celebrations. They landed at all sort of places which I'm sure Stirling never landed at. 

There were parties at schools. I remember one at the Bagot Road State School that my wife 
and I went to. The children were dressed up too and there was fun and games for all for most 
of the year. Indeed, the Premier was very pleased with the celebrations, and had invited all 
the other State Premiers across. They all came across during the year and took part in some 
of the festivities. 

1Miss Dorothy Purdue, office manager in Robinson Cox (IM). 
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EH Were there any other Aboriginal protests during the year that you were 
aware of? 

MEDCALF No, I wasn't aware of any of them. There may have been some but the 
only one I knew anything about was this rather mild demonstration by Ken Colbung. 

EH And Sir Charles Court was enthusiastic about promoting the year? 

MEDCALF Oh yes, he regarded it as a very significant event and, of course, it was. 
I mean the 150th anniversary was something that had to be celebrated. One very good result 
of it was that it engendered in many people an interest in their forbears. Lots of people started 
working out where their grandparents had come from and who they were related to, and quite 
a few people started [compiling] family trees. So it did certainly create a lot of interest in the 
State's history. 

EH Now there's a question I'd like to follow up. Really it goes back to 
1977, and that was the entry of Bob Hetherington into the Parliament in 1977 as a member of 
the Legislative Council. What was the effect of an academic coming into the Council, and 
what were your personal observations of Bob Hetherington's role, both as a parliamentarian 
and within the Labor Party? 

MEDCALF Well, I suppose he was selected in the normal way by the Labor Party. 
He did enter the House, the Legislative Council, in 1977. I met him then for the first time. 
He wouldn't swear on the Bible when he had to take the oath. He made an affirmation 
because he claimed that he was an atheist - or agnostic, I forget which. But I met him shortly 
afterwards there, and I always got on very well with him. One of the first conversations I had 
with him was when he said to me that he'd been told that I always got my own way and he 
would watch me and study my methods. [laughs] I don't know whether he remembers this but 
I thought it was a rather interesting observation. I had never thought of myself as getting my 
own way. I'd had lots of difficulties, but it appeared that as far as the Labor Party was 
concerned, they did believe that I was getting a pretty good run, and I suppose I was in many 
respects, particularly from the media. 

But Bob Hetherington, of course, had a rather different slant on things from most of the 
members of the House. He was extremely well-educated, having been a lecturer in politics at 
the university. He was a dedicated member of the ALP, but thoroughly idealistic and, as I 
say, I never had any problems with him personally. I found him always very easy to deal 
with. He was held in high regard in the Labor Party and he became a shadow minister in the 
front row in the Opposition, because we were then in government, of course. But three years 
later, when [Joe] Berinson entered the House, Bob Hetherington lost his position in the front 
row and was relegated again to the back benches. I thought this was rather unfair and I 
believed that with the centralised control over candidates they had in the Labor Party, they 
had decided that they could perhaps do better - I don't know. 
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He always made an interesting contribution in terms of what he had to say. He related a lot of 
his remarks to political history and the comments that he made on many things were, I 
thought, always worth listening to, and well above the general standard which came from 
some of the other members. 

EH What was the effect of having an academic approach to politics - or did 
he have an academic approach to the process of politics? I suppose I mean the sort of hurly-
burly in the give and take of politics. 

MEDCALF Well, I think being an academic is very like the situation of a person 
who is, say, a lawyer or has some other professional training. They have to accustom 
themselves to the way people think in public life, and this means they have to accustom 
themselves to the way the average member of the public thinks, which is very, very different, 
of course, from the way that academics or professional people generally think. There is 
certainly a different level of reaction to lots of things, and an academic has to adjust himself 
to this if he is going to succeed in politics. If you've been too long in one particular sphere, 
and you're getting on into middle age, it's very difficult to adjust. I didn't have this problem 
myself because I'd been knocking around in various different walks of life. Besides being a 
lawyer I'd been in the army [laughs] and I'd acted for lots of people in connection with their 
ordinary domestic everyday matters. If you are more or less isolated in the university I think 
you don't have these opportunities, and I do think this was a big disadvantage for Bob 
Hetherington. 

EH Before entering 1980 and looking at the 1980 election, there were still 
some important issues in 1979 that we haven't discussed. There was the matter of human 
rights and the Commonwealth human rights. 

MEDCALF The Commonwealth government, that is the Fraser Government, was 
very keen to be seen internationally as subscribing to a lot of these international covenants on 
human rights. Some of them had been acceded to during the time of the Whitlam Government 
or previously, and others during the time of the Fraser Government. It was something that 
was very dear to the heart of Mr Fraser and he believed that all the States should conform 
with the Commonwealth proposals. His Attorney-General (first Bob Ellicott and then Peter 
Durack - but in 1979 it was Peter Durack) had to try and get the States to agree to some 
arrangement. It is true that the Commonwealth could have simply overruled the States in lots 
of ways but, of course, the coalition government didn't want to be seen to be doing this and 
thereby antagonising many of their supporters so they endeavoured to persuade the States to 
agree to various proposals. We had some doubts right from the beginning about the 
practicality of a lot of these proposals. A lot of them were very theoretical and, of course, 
they were expressed in very general terms in the international covenants. When you came to 
examine them they embraced a great multitude of practical issues, and the State government 
disagreed with a number of the suggestions that were made. 

However, we didn't want to fall out with the Commonwealth over this, and so we 
endeavoured to cooperate as well as we could. I attended a lot of meetings at which we 
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discussed matters to do with human rights. We had rejected a proposal that a Bill of Rights be 
introduced, after the American style, because there were so many difficulties and so many 
ways in which a Bill of Rights would have affected people adversely had they really examined 
some of the things which were happening in the United States. But as a general principle we 
tried to conform. We had a number of meetings of Attorneys-General presided over by 
Senator Durack in this connection. 1 

We were severely criticised for not simply acceding to all proposals which were put forward 
by various groups. I recall one particular critic, Bishop Michael Challen of the Anglican 
Church, who challenged the Premier and myself to provide evidence that we were already in 
possession of laws which guaranteed reasonable human rights to the public. He, on one 
occasion, made a public statement (or he and his committee) in which it was said that they 
had asked the Premier and myself how many cases we had recorded of an individual soliciting 
aid through civil laws, and how they had been dealt with. Now, I received no such request 
from any source whatever. Nobody ever asked me, but I remember reading in the press with 
some amazement that they had apparently made a request to me (or they said they had) and 
they'd got no answer from me. They would have most certainly got an answer had I seen 
their request. 

Anyway this matter drifted on for quite a while, and quite a bit of progress was made. One of 
the issues that the Commonwealth was mainly concerned with was the question of capital 
punishment, which still applied in Western Australia, although no-one had been hanged in this 
State since Eric Edgar Cooke was hanged in 1964; but nevertheless, it2  was still on the 
statute books. Under these international covenants annual reports had to be made to the United 
Nations, and we used to be asked to consider what should be said in these reports in view of 
the fact that capital punishment did still apply in Australia for a number of offences. 

EH Now, there were also rape cases and issues to do with rape that you 
needed to address. 

MEDCALF Yes, well, this question of rape was a perennial issue, and I received a 
lot of deputations from various groups, especially the Australian Women Against Rape. This 
group was very critical of Mr Justice Jones, one of the Supreme Court judges. 

END OF TAPE TWENTY-FOUR SIDE A 

1We were basically discussing proposals for the ratification by the Commonwealth of the International Covenant 
on Civil and Political Rights signed some years before in the Whitlam-Barnard era (IM). 

2The death penalty for wilful murder (IM). 
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MEDCALF On one occasion he had said that the imprudent behaviour of many 
young women did not excuse offences committed on them but lessened the moral culpability 
of the offenders. In other words, he was saying that too many young women were accepting 
rides in cars from strangers and were asking for trouble, drinking with men in bars, [mixing 
with] people they didn't know, and he said they were going to bring disaster on themselves. 
Now I would think that most people would agree with that comment, but the president of this 
group, Mrs Rehfeldt, said that although Mr Justice Jones was a good judge, she thought he 
was biased, and looking back at his track record she thought that there were a number of 
cases where he had made dangerous statements. Now this sort of comment occurred from 
time to time, largely because people got a bit one-eyed about the subject. Of course, it's quite 
clear that young women can endanger themselves by their behaviour, and this is generally 
recognised by the public, and it's no good saying, "Well, women are now able to do as they 
please. The shackles of the old times have been lifted." That's not so and they still have to be 
careful. It would have been nice to think that we were in a new age but, of course, we 
weren't. 

However, I had to resist applications that were frequently made to me that we should have a 
minimum sentence for rape and sexual offences, and I resisted them very strongly. I pointed 
out that sometimes there was a principal offender and there were others who didn't directly 
participate in the offence, but were present or played some minor part in it. But you had to 
graduate the punishment according to the seriousness of the particular conduct of the people 
involved. If you simply said everyone who was involved would get, say, ten years gaol or 
something like that, you would be working a grave injustice on some people who weren't 
directly connected with the offence. However, this pressure continued and although I think 
we overcame that problem, there were still requests continually for changes in the law in 
regard to sexual offences. Once or twice there was criticism by judges of various aspects and 
we undertook to look into points raised. 

Then there was quite an important conference which took place in Hobart and which, in a 
way, I suppose was a turning point in certain aspects of reform in relation to sexual offences. 
I wasn't able to go and I arranged for Mr Michael Murray, who was the State Crown 
Counsel, to attend on my behalf as the State government's representative. He took a great 
interest in it and came back and made an important report. He didn't put forward all the 
points which had been made in Hobart. He didn't necessarily agree with them all. They 
wanted to abolish the word 'rape' and put in some other expression and, of course, 
subsequently that's what happened. But this, I think, was a turning point and we did take 
quite a lot of notice of the results of this conference and the report of Michael Murray. 

EH The power of caution came up for review in 1979. What was the 
background to that? 

MEDCALF The caution was a very useful method whereby magistrates or judges 
avoided sending someone to gaol. Magistrates had used the power to caution more or less as 
long as we've had courts in Western Australia. If there was some minor offence which, 
although it was a breach of the law, didn't merit imprisonment or any more serious form of 
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punishment, it was very useful for the magistrate to caution the offender and say to him that 
he would let him off this time with a caution. This was well recognised and well understood 
by the public and by the magistracy. Unfortunately the Full Court in a decision in 1979 
decided that it was not a proper punishment and there was no legal authority for awarding a 
caution. 

As soon as the government heard about this we decided that we would have to restore the 
power to caution. It's a very important form of minor punishment although the Full Court had 
said it wasn't a punishment at all. Well, probably it wasn't a punishment in the strict sense, 
but nevertheless from a practical point of view it was an essential tool. We had a lot of 
support there, of course, from various bodies (the Law Society and others) for this, and so I 
indicated that the power to caution would be restored and it was restored very soon 
afterwards. Within a month or so we amended the Criminal Code accordingly. 

EH Now, the High Court and problems involved with the High Court's 
move to Canberra - could you describe those? 

MEDCALF The High Court had decided, and the federal government at the request, 
I believe, of the Chief Justice of the High Court, that it would sit only in Canberra in the 
future. This was regarded as a serious blow to the outlying States. We, in Western Australia, 
had traditionally had an annual visit by the High Court. Indeed, I recall very well, as a young 
legal practitioner before I went into Parliament, the annual visit of the High Court and the 
dinners which we had tendered to the Justices of the High Court. I recall Sir John Latham and 
Sir Owen Dixon, who were successive Chief Justices of the High Court, saying how 
important it was for the High Court to show its face all over Australia, and be seen by the 
people of Australia as Australia's uniting court, in the sense that it was a final court of appeal 
and it was an important aspect of Federation. 

Well, it was decided by the government and, as I say, by the High Court, that they would in 
future sit only in Canberra and they would not visit the other States. I took a very dim view 
of this and I criticised this decision. I also got in touch with Senator Durack and expressed 
great anxiety at this proposal that they would stop visiting the States as soon as they moved 
into their new headquarters which were then under construction in Canberra. We had, of 
course, at this stage, a High Court Judge from Western Australia, Sir Ronald Wilson - the 
first Western Australian practitioner to be appointed to the High Court. It had been a signal 
event to have a West Australian on the High Court and we were all very pleased when he was 
appointed. But, of course, he continued to make his home in Perth, and it would mean in 
effect, had they carried out their intention, that he would have had to live permanently in 
Canberra virtually, because the proposal was that they would all live in Canberra, although 
presumably they would still be able to commute back and forth to their various States. Indeed, 
it was even suggested in the newspaper that Mr Justice Wilson would have to pay his own 
fares when he came back to Perth to visit his family because Mrs Wilson and the family were 
continuing to reside in Western Australia, and they certainly had no intention of moving to 
Canberra. 



TAPE TWENTY-FOUR SIDE B MEDCALF 287 

I sent in another strong protest to Senator Durack and we made a lot of noise about this, I 
may say, and we didn't cease making public statements about it, criticising the proposal which 
was very wrong in principle. Eventually the federal government decided that they would 
continue to visit Western Australia, and Mr Justice Wilson was given chambers in Perth so 
that he could not only commute to Western Australia whenever he chose, but he could 
actually have an official office or chambers in Western Australia from which he could not 
only conduct his court but continue to do his work. 

EH Something else that came up towards the end of 1979, was community 
service orders. 

MEDCALF We had advocated the use of community service orders for some time, 
and it really was so successful in keeping a lot of people out of prison, that we decided to 
extend it. I asked the chief probation and parole officer, Ivan Vodanovich, to prepare 
proposals to extend the community service order scheme. Now you couldn't just extend it by 
writing out an order or agreeing to extend it. There were certain conditions which had to 
apply to community service orders. For instance, it couldn't be extended to all offenders. 
Generally speaking, there were some kinds of offences where it was undesirable to allow 
offenders back into the community straightaway. Courts had to consider that a community 
service order was appropriate in relation to the particular offender. They had to know that 
there was a suitable project on which community service could be performed, and there had to 
be consent or agreement by the offender that he would carry out this service and that his 
service could be supervised; so that you had to have effective local supervision. Now unless 
you had these pre-conditions you couldn't just extend community service willy-nilly, but what 
we wanted to do was to strengthen the probation and parole service by increasing the number 
of officers, so that there could be more use of this valuable alternative to imprisonment. 

By February 1980, I was given information which indicated that 449 offenders had taken 
advantage of community service orders in the first three years since it had been established, 
and that these people had completed over 27 000 hours of work. A great deal of public money 
had been saved because instead of going to prison, which was a very expensive exercise, 
they'd been able to perform useful service to the public at very, very much less cost - simply 
the cost of supervision or a bit of the expense connected with the work - but the kind of work 
they did was very useful in the public domain. So it was very successful and I commended the 
scheme to Justices of the Peace and magistrates, and we did our best to encourage judicial 
officers to use this as an alternative to imprisonment. 

EH Now what was the problem with stray stock and the law? 

MEDCALF The problem here was that there was a conflict of law between the old 
common law of England, which had always applied traditionally, and practical issues in 
relation to the increase in road traffic. Under the old common law, which had been the law in 
this State and still was the law in some of the other States, the farmer who allowed his stock 
to stray was not under any liability for damage which might occur on the highway. Of course, 
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this meant that if cattle or sheep or horses strayed on to the main road, and a car came along 
and had an accident, the owner of the stock was not under any liability. 

In Western Australia Sir Lawrence Jackson, in a case in the Supreme Court, decided that this 
old common law no longer applied and he awarded damages against the owner of the straying 
stock. But there was a case decided by the High Court involving a situation in South Australia 
where they came to the opposite conclusion and decided that the common law still applied, 
and therefore the owner was under no liability. There was a conflict and it created a lot of 
confusion. I received a number of complaints of various kinds, particularly from country 
members of Parliament. They were being pestered by their constituents to clear up this 
question of liability for straying stock. 

I had, myself, had an experience on one occasion when I was driving between Mt Barker and 
Albany. It was at night-time and I noticed there was car up ahead of me, some way, perhaps 
half-a-mile ahead. I could see the tail-light of the car and all of a sudden the car moved over 
to the right of the road, and I thought perhaps it was turning into a farm gate. Another car 
was approaching me so I had my lights on dim, and as I came up close, suddenly in front of 
me loomed up a huge object on the road. It was a horse lying on the road, and I swerved to 
the left, but the right-hand section of the car ran over the back of the horse with a huge 
bump. I got over the horse and I stopped a couple of chains further up the road and went 
back, and the vehicle which had been ahead of me was in fact a utility, which had hit the 
horse and turned over. Fortunately no-one was injured, and to my amazement, while I was 
standing there talking to the driver of the other vehicle, the horse got up and slowly walked 
away! Fortunately no-one was injured and I was able to have my car repaired in Albany and 
that was the end of that matter as far as I was concerned, but I was acutely aware of this 
problem of straying stock from personal experience. 

So I undertook to have it examined by the Law Reform Commission. There had been an old 
report many years before by an earlier Law Reform Committee but that wasn't much use. 
That simply told us what the common law position was and we decided that we'd have to do 
something about it. It ended up here with the law being changed and the owners being placed 
under liability to see that they maintained their fences and kept the stock within their own 
boundaries. 

EH Now legal aid has been a continuing theme of the interviews. What was 
the situation at the end of 1979? 

MEDCALF Well, legal aid was progressing very satisfactorily but whereas, when it 
started, the State government had only contributed $50 000 a year, by the end of 1979 we had 
contributed a total during that year of more than $400 000, and there had also been an 
increase in Commonwealth funding. There were always complaints being made about legal aid 
because people who didn't get legal aid reckoned they were entitled to it. It was always 
possible to find unfortunate cases of someone who had no other means, but who for some 
reason or other had been unable to get legal aid - often, I think, because the Legal Aid 
Commission had run out of money. 
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I had to make public statements from time to time, pointing out that it was no good just 
complaining unless the public was prepared to pay more for legal aid from the public purse. 
Legal aid had been described by an English judge as a bottomless pit and it certainly was - 

there had to be limits on it because the government had many other claims on its funds. The 
Legal Aid Commission, however, also wanted various amendments made to its legislation. 
We listened very attentively to representations that were made to give greater control to the 
commission itself, so that its funds were not dissipated in unnecessary proceedings which had 
occurred on a few occasions, and to make a number of other changes of a technical nature in 
the Legal Aid Commission Act. Generally speaking we agreed with the propositions that were 
made by the commission. It was a responsible commission, and we wanted to give it every 
assistance, but we just simply could not provide all the legal aid which the media from time to 
time would suggest was necessary. 

EH You were also facing legal issues to do with Aboriginal communities at 
this time - what were these? 

MIEDCALF Well, here again, the Aboriginal Communities Act was doing very well. 
We'd started it off on one or two communities, Lagrange and One Arm Point, and we were 
being taken notice of by the Northern Territory and also by the Commonwealth government. 
The Law Reform Commission of the Commonwealth was interested and I indicated that we 
would make all the facilities available to them so that they could examine on the spot how our 
scheme was working. They were doing a study of Aboriginal customary law. Our system was 
a practical way of making the law work in these remote communities rather than a theoretical 
exposition of tribal law. The Northern Territory was interested, of course, because of the 
number of Aborigines which they had there. 

Because it was such a successful experiment in the first two communities, we decided to 
extend it and we looked carefully at some of the other communities and decided to extend it to 
Beagle Bay and Lombardina. Both of these places were former Catholic missions, as indeed 
was Lagrange. The Catholic Church deserved a great deal of credit for what it had done in 
keeping these communities together over a long, long period of time and the selfless work of 
many of the missionaries who had come out from Europe, in many cases, to work in very 
remote and unhealthy parts of the world - very different from where they'd come from in 
Germany or France or Spain. We found that these missions had kept the Aboriginal 
community together fairly successfully, and although they might not have turned them into 
very good Catholics, they had been able to keep the community coherent with many of their 
tribal attributes and customs still operating. So these communities were ideal [communities for 
the application of the Act]. 

We also decided to extend the scheme to Balgo which was another Catholic mission in a very 
remote area, well south of Halls Creek. I visited all these places myself along with the 
magistrate who was handling the scheme, Dr John Howard, because it was most important 
that certain conditions should apply before the scheme was extended to the communities. For 
instance, we had to be sure that the communities themselves wanted the scheme - that it was 
not being foisted on any community. The community had to want the scheme and the 
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community had to have some recognised tribal elders, or people who would be suitable to be 
appointed from among that community, as Justices of the Peace. The community also had to 
have some real desire to abide by conditions of law and order and to police the consumption 
of alcohol in the community, because alcohol was a prime cause of most of the offences 
which had been taking place in these communities. So the scheme was working very well and 
we were very pleased with it and it was being extended. 

EH Now, February 1980 was the election year which your government won. 
What were the main issues that you were fighting this election on? 

MEDCALF Well, it's hard for me to recall now what the main issues were. As far 
as I was concerned I was mostly continuing to do my work and, of course, I was assisting 
some of the [electorate] committees because I had to help wherever I could. I, myself, was up 
for election; we had a six-year term at that time' and this was actually my third election in 
1980. 

One of the aspects that I do recall was the use which was made of various forms of 
propaganda. I mentioned in earlier notes the sad case of Christopher Derkacz, the Down's 
Syndrome child who had died in Princess Margaret Hospital about a year before. Well, there 
were some large advertisements - I remember one in particular on 22nd January 1980 in the 
newspaper - which had photos of this little boy, and it was unabashed election propaganda. Of 
course, the people who put it in I don't doubt were quite genuine in putting it in, but they 
certainly slanted their comments. For example, there was a statement there which had been 
taken out of context, allegedly made by me. They said that I had said, "Deficiencies in the 
Evidence Act will not affect the Derkacz case." Now what that [alleged statement] meant was 
that the deficiencies which may have existed in the Evidence Act [and any changes which may 
result] would not have any bearing on a matter which had been concluded under the 
current laws. But in the context of this advertisement, it appeared that there were 
deficiencies in the Evidence Act which might have caused the decision not to prosecute to be 
taken. So the implication was not fair. It went on to say, "Why cover up the facts of [the 
boy's] death?" and "Does not the Court Government have regard for the sanctity of life?" All 
these things, of course, were not aimed at helping the Court Government get back. It was no 
use complaining that the Court Government was the cause of anything that happened or didn't 
happen in the case of this unfortunate little child, [nor was it proper to blame the Court 
Government]. It was a case of where emotion on the part of the people concerned who put the 
advertisement in had overcome their reason.2  

1For members of the Legislative Council. 

21n fact the whole thing was a misquotation. My press release of 21 Dec 1979 states: "Aspects of this matter are 
still under examination and may result in some changes in the current provisions. However whatever results from that 
consideration will not affect the present case." The "changes" referred to the possibility of a future amendment of the 
Coroners Act giving the Coroner power to compel an answer and grant a certificate of protection, a proposition not 
generally favoured by the Crown Solicitor on grounds of justice and fairness (IM). 
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There was another curious advertisement which I kept a copy of. In the Daily News on 14th 
February 1980 [appeared a notice]: "Keep solicitors out of Parliament", from the Army of 
Men and Women. 

EH This is targeted at yourself, do you feel? 

MIEDCALF Well, it didn't mention me, but it said "Members and sympathisers are 
requested not to vote for members of the legal profession in State or Federal Parliament." 

END OF TAPE TWENTY-FOUR SIDE B 
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MIEDCALF There's a note which was put by a secretary on the bottom of this 
advertisement which says that Mr Gaunt (he was the one who was in charge of the Army of 
Men and Women) had rung to explain to me about their advertisement in the Daily News. He 
said he couldn't name the solicitors he was referring to, Malcolm Hall and Peter Dowding - 

particularly the latter. He said he knew that I would understand that they were not referring to 
Liberal solicitors but they just did not know how to go about making the advertisement 
without naming the two solicitors mentioned. In other words, what he was saying was, they 
were aiming this advertisement at Malcolm Hall who was a candidate for Parliament and 
didn't get in, and Peter Dowding - particularly Peter Dowding - but that they couldn't name 
them, I suppose, because they were afraid that they might commit some offence and would be 
liable in some way. 

EH Could we attach these two advertisements to the interview? 

MEDCALF Yes, certainly. 

EH They would be very interesting. 

MEDCALF Then there was another one which could also be attached, of February 
20th, and this is rather funny in view of that conversation which was recorded. This one says, 
"Keep Mr Medcalf and Mr Young out of Parliament. Mr Medcalf, Attorney-General, 
introduced property settlements before divorce. This eliminates chances of reconciliation and 
security of marriage." Then they criticised Mr Ray Young. "Authorised by K Gaunt, the 
Army of Men and Women." I thought this was very curious how in view of the conversation 
which said it wasn't aimed at me, within a week there was another advertisement in the same 
newspaper telling people not to vote for me. 

ER Mr Dowding had practised in the area of family law, hadn't he? 

MEDCALF Mr Young wasn't a lawyer, but he was the Minister for Community 
Welfare. They wanted to keep him out too because he hadn't amended Section 130 of the 
Child Welfare Act, and it says, "Men are still intimidated by his department before the case 
has been heard in the Family Court." It didn't matter. They were quite entitled to make these 
comments. I'm not being critical of them. I'm just mentioning them as illustrations of the kind 
of advertisements you [sometimes] get before an election. 

EH Were you confident of winning this election? How did you feel going 
into it? 

MEDCALF Well, I was perfectly confident in my own case. I didn't have any 
worries about it because I had a very safe seat. As far as I was concerned I knew that I would 
be re-elected. Of course, Ray Young wasn't in the same category. As far as the government 
was concerned I thought that the government would get back. Yes, I was quite confident 
because Sir Charles Court as Premier was such a dominating influence in the State. He wasn't 
universally popular by any means, but people respected him on the whole. Even people who 
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were politically opposed to him, many of them HAD to respect his ability, and the public was 
aware of the fact that he was the power which had been making the government tick for many 
years in this State, and that's basically what they wanted. 

EH The knowledge that he would probably retire during this next term, had 
that weakened the position of the Liberal Party at all? 

MEDCALF No, it hadn't weakened it at all but, of course, as soon as he did get 
back, and probably during the election, this was raised. Certainly it was raised just after he 
got back and he made a statement in which he said he would leave behind a well-trained and 
well-rehearsed team when he did finally retire. He hadn't said that he was going to retire or 
when he would retire but, of course, it was obvious that one day he would have to. 

[Two minutes of no recording] 

Sir Charles had been asked on an ABC program if his successor should be groomed in 
preparation for Sir Charles's retirement, and he said it was up to the party to select the next 
leader, he wasn't going to groom anybody. All this was a very proper answer. When they 
asked him about the ministry he said it was made up of a lot of different people and there was 
a good balance in the ministry. [laughs] He referred to me as "a good solid thinking sort of 
chap". I was the only one he referred to in the report that I saw on 21st February 1980 in the 
West Australian, and I suppose it possibly made some people think that he was, in fact, 
placing his finger on my shoulder. Of course he wasn't but the mere fact that my name was 
mentioned would cause some people to think that. 

EH Do you know if he had someone in mind? 

MEDCALF No, he certainly didn't have anyone in mind. He was quite truthful when 
he said that the party would have to make a selection. He was always very, very careful not 
to participate even in nominating people. He kept well away from that and let the rank and 
file members of the party make their own decisions. 

As a result of the return of the Court Government, Sir Charles decided to increase the number 
of ministers. Of course, the Constitution lays down the number of ministers, and he was 
unable to do so except by appointing two new honorary ministers, which he did following this 
election. They were Ian Laurence and Barry MacKinnon. They were made honorary ministers 
which meant that there was no actual financial provision for them, only for their expenses, but 
not for any salary or emoluments. The rest of the Cabinet made a contribution out of their 
own salaries to supplement the salaries of the two honorary ministers until such time as the 
law could be changed, which wasn't until later on in the year. 

The Labor Party, at this election, had nominated three lawyers as candidates for Labor seats. 
They were all in safe Labor seats. They were Mr Berinson, Mr Olney and Mr Dowding. 
They all came into the Legislative Council, and I thought it rather strange that they should 
have put three lawyers in the Legislative Council. The Labor Party has a far more centralised 
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method of selection of its candidates than the Liberal Party has. The Liberal Party's methods 
are very diverse. The rank and file of the branches have the greatest say in selecting 
candidates, whereas in the Labor Party there is a much greater control from the centre. They 
are able to control the selection much more effectively. It always struck me as a little odd that 
suddenly out of the blue three lawyers should appear in the Legislative Council. I began to be 
bombarded with questions [from these lawyers]. 

EH Do you think that you had anything to do with this strange coincidence? 

MEDCALF Well, it did seem strange to me. I suspected that there had been some 
quite deliberate effort to put lawyers in to act as some sort of a foil to me. I'd been having a 
very successful run and clearly what Bob Hetherington had said was fairly true, I suppose. I 
had been getting most of the things through that I wanted to get through. Mind you, you can't 
do this without working hard at it, and I continued to work hard so I didn't really have any 
problem with the three lawyers coming in. But they did start bombarding me with questions 
after the Parliament met which wasn't until later in the year. There were a whole series of 
questions. They also adopted a procedure which was quite legitimate, which hadn't been used 
much in the Legislative Council, and that is of asking supplementary questions. They'd ask 
one question which was on notice, and you would have the opportunity of getting the answer 
to the question in advance and you would read out the answer to the question or supply the 
answer which you had notice of. But then they would ask a supplementary question without 
notice based on the original question seeking out more detail. 

As I say, I had always made a practice of being on top of whatever I was dealing with. I had 
learnt this many years before when I was in legal practice that before you handled any case, 
you had to know absolutely everything about it and about the law in relation to it. So I always 
adopted this with my ministerial duties. I really didn't have any problem that I'm aware of 
with supplementary questions. This went on for quite a while until they gave up asking me 
questions and concentrated on the other ministers. 

EH I'd just like to follow that up a little bit. What was the reaction of the 
Legislative Council to this? It must have been quite something to have four lawyers arguing 
the point at times. 

MEDCALF Well, there wasn't much actual arguing of the point as far as the four 
lawyers were concerned because with their questions and comments I simply answered them, 
and I really didn't have great problems over it. I didn't always directly refute what they were 
saying. For instance, on one occasion Mr Olney was asking a question and he thought he had 
a VERY good point in relation to a particular matter, and he had asked this question once and 
I had answered it. Then he made further comment about it, and I simply interjected and 
referred him to a particular section of the Criminal Code which he was (apparently) unaware 
of. He looked at it quickly because he had the Act in front of him, and didn't ask me any 
more questions but, in fact, got to his feet and thanked me for having pointed out this section 
to him. I found that was a far more effective way of dealing with it than trying to make an 



TAPE TWENTY-FIVE SIDE A MEDCALF 295 

issue out of things that were going on. After a while they began to realise that there was no 
future in this, so we didn't really have the situation of legal argument at all. 

Olney was a very good lawyer; he had had a lot of experience. I had no problems with him 
because it was quite obvious to both of us what the law was, so we weren't going to argue 
about futile things. But in the case of the other two, they didn't have the same background 
as Olney and, indeed, Mr Berinson had very little practical experience of the law, and Mr 
Dowding's experience was of a different kind. He'd had a lot of experience with matrimonial 
causes and, of course, in other areas as well, but he hadn't had the general background that 
I'd had. 

EH Now, what was the Turkey Creek episode? 

MIEDCALF Well, this episode arose out of the State election. It was a rather curious 
matter. There had been a man called Steve Widdell who had apparently done some work at a 
hotel in Kununurra and I gather had been paid or received part of his remuneration in the 
form of a large drum of fortified port wine. On the morning of the election it appears that he 
and another person had arrived at the Turkey Creek Aboriginal community very early in the 
morning and had let it be known that if the Aborigines liked to come over and visit them, 
they could help themselves to this wine and, of course, quite a few of the Aborigines did. 
This created quite a stir in the community which I think was trying to keep a ban on alcohol, 
and it was alleged that they had done this in order to prevent the Aborigines from voting. 
There was really quite a lot of trouble brewing for somebody over this. The newspaper 
published, not long after the election, that these people had arrived with a 200 litre drum of 
port wine and, of course, the Labor Party were threatening to take all sorts of action over it. 
Complaints were made in Canberra over it as well, and the Aboriginal Legal Service was very 
incensed, and was looking at [legal] aspects of the incident. 

Now I heard about this, or read about this in the newspaper and, of course, I believed that if 
anyone was doing this sort of thing they should be penalised - if anyone really was in fact 
trying to prevent people from voting, they should be penalised. There was an ABC report 
which apparently tried to implicate me in this incident which, of course, was quite absurd. I 
did nothing about that [report] because it was so ridiculous, but I was certainly very 
concerned that anyone who was doing this sort of thing to prevent people voting should 
receive some form of punishment if in fact that's what was happening. Anyway I asked for a 
report on the matter. We did get the information; it was submitted to the police. The police 
actually got the information, and the police commissioner said that the police had no evidence 
to support the complaints against the two men involved. It was basically a police matter. 
Although I favoured strong penalties against people who set out to get Aborigines drunk, it 
didn't appear that anything could be done in this particular case. 

There were various letters to the paper about it. I had said that I had strong views about this, 
because I believed that over-indulgence in alcohol was the major cause of petty offences and 
crimes committed by Aborigines. One particular person wrote to the Daily News and wanted 
me to inform him as to what was so different about Aborigines that they couldn't be expected 
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to look after their own drinking habits. If Europeans became drunk they were held responsible 
for their own condition, but Aborigines were not held responsible. Of course, this kind of 
situation was liable to breed all sorts of strange reactions. 

Anyway the police decided that there couldn't be any charges laid and so did the Crown Law 
Department, and therefore there was nothing we could do in this particular case. The Crown 
Prosecutor told me that the police decision not to prosecute was correct, and that he agreed 
with the police that the evidence didn't disclose any offence known to the law. However, the 
Aboriginal Legal Service wasn't satisfied with this and they said they were going to consider 
taking private legal action over the incident. They were either considering a private 
prosecution or referring the matter to the Commissioner of Community Relations, Mr Al 
Grassby in Canberra. They criticised me. The executive officer, Mr Riley, said: "The attitude 
of the Attorney-General and the WA Government was another example of the serious lack of 
consideration of acts to the detriment of Aboriginal people." The Service believed action 
should be taken to prosecute under the Electoral Act or the Criminal Code. I refuted this 
on Crown Law advice and said that they demonstrated a deplorable ignorance of the law, and 
pointed out that the particular section of the Criminal Code to which they'd referred did not 
apply to parliamentary elections.1  

Anyway the upshot of all this was that the people who had taken the wine to these people at 
Turkey Creek undertook to provide $1000 to them, and the Turkey Creek community decided 
to use this fund to build a basketball court because they said if they divided the $1000 
between the 200 people in the community it wouldn't go very far. So they ended up by, I 
presume, getting a basketball court as a result of this incident. But the final result was that 
there was a change made in the Electoral Act so that in future anyone trying to prevent 
anyone voting by this means would be committing an offence. 

EH Mr Medcalf, Noonkanbah - what was your involvement with the issues 
up there at Noonkanbah? 

MEDCALF My involvement wasn't very great in the Noonkanbah events. This was 
the situation where a mining company was allowed to enter a pastoral lease occupied by 
Aborigines with a view to exploring for oil. I had simply provided advice from time to time, 
when requested, on the legal situation in connection with the Land Act, that is the rights and 
obligations of the pastoral leaseholders under the Land Act and the Mining Act; that is, the 
entitlement of the government to grant exploration rights to prospect for minerals or oil. So 
my own involvement was limited simply to legal issues in relation to the Land Act, Mining 
Act and the Petroleum Act [and relevant legislation]. 

But on Easter Monday I was holidaying at Albany, and at about nine o'clock in the morning I 
had a phone call from Sir Charles Court. He said, "I would like you to attend a conference," 

1Section 118 of the Criminal Code specifically states that Chapter IV of the Code which creates certain types of 
electoral offences does not apply to parliamentary elections (Dv1). 
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starting at, I think, one o'clock. I said, "Look, I'm not planning to come back till tomorrow," 
and he said, "Well, I must have you back for this conference in relation to Noonkanbah." I 
said, "I couldn't possibly get back by one o'clock." So he asked me when was the earliest 
time that I could be back, and I said, "Well, I've got to pack up, do a few things, get out of 
here and it will take me about five hours to drive to Perth, so I really couldn't be there before 
five o'clock in the afternoon." He said, "Very well. We'll start the conference and I'll expect 
you as soon as you get to Perth." So I went into the conference some time between four and 
five in the afternoon. I think the conference was probably just about finishing at that time, but 
I was simply there in connection with the legal advice. I really didn't play any part in the 
other aspects of Noonkanbah, which attracted so much publicity in the press. 

EH I suppose in retrospect now, what was your view of the extent to which 
the government went to enforce drilling up there? 

MEDCALF Well, I haven't changed my view about it at all. I mean my view is 
based on the law. If you have laws, they are supposed to be obeyed by everybody, and where 
the laws say that you have certain rights but other people have other rights, you've got to 
respect the rights of the others. You can't arrogate to yourself the complete rights of 
ownership [which you don't have] and exclude people simply because you say, "This is my 
property." If it's not your freehold property you can't do this but, of course, in this case the 
question was that they claimed that there was sacred ground and that the mining company 
would be invading the sacred ground at Noonkanbah. Now that is another aspect which I 
don't know the rights and wrongs of, but it always struck me as curious that nobody had ever 
objected during the war when the Royal Australian Air Force had a big establishment at 
Noonkanbah, and fighter planes and bombers were stationed there for quite a long time. I 
never heard a word complaining about the violation of the sacred ground. It is a strange 
situation, and one would have to rely upon verifiable evidence that in fact this was sacred 
ground. I'm not in a position to say but even if it was, I'm quite sure that arrangements could 
have been made to the satisfaction of all parties had there been a bit more goodwill and a little 
less people taking up prejudicial positions. 

EH What was the relationship of the Commonwealth government in this? 
Did you have any contact? 

MEDCALF Well the Commonwealth government was concerned, of course, by this 
because they had all sorts of pressures and people making representations to them. Senator 
Chaney was the [federal] Minister [for Aboriginal Affairs]. He was certainly involved in the 
dispute. I don't think they took a great deal of action over Noonkanbah; it was left mainly to 
the State government. I think generally speaking, all that the Commonwealth government were 
[effectively] doing was saying, "Tut, tut," in the background. 

EH Why had it been so difficult to come to an agreement, or to at least be 
able to discuss it? Why did it get to such a stand-off point, do you think? 
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MEDCALF Well, it was basically political prejudice. The Prime Minister's1  son, 
Steven Hawke, was involved on this station. He'd been there for a while with the Aborigines 
and, of course, political pressures came into this, the desire to embarrass the other side 
politically. When you get this kind of situation it's very difficult to get a rational discussion. 

EH Do you think it damaged the government at all? 

MEDCALF Well, that's very hard to say. I suppose you'd get different views on 
that. I personally don't think it did damage the government. I really don't because people who 
would have taken umbrage at what the State government were doing weren't going to support 
the State government anyway. On the other hand, there were others who believed the State 
government was doing the right thing. So it is very hard to say. My own view was that it 
didn't do any damage to the government. 

EH And the Cabinet discussions - you're away for most of the meeting that 
went on, but was there extensive discussion about the action that should take place? 

MEDCALF There were a lot of Cabinet discussions about it. It wasn't only the view 
of the Premier or anything of that kind, it was fully discussed in Cabinet. I mean I was a 
member of the Cabinet and I knew what was going on. It was just that I wasn't one of the 
principal participants. 

END OF TAPE TWENTY-FIVE SIDE A 

1This is a reference to Bob Hawke, who was then President of the ACTU and later Prime Minister. The PM at 
the time of the Noonkanbah incident was, of course, Malcolm Fraser (IM). 
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MEDCALF I wasn't required to be. Nobody had suggested that I was. It was mainly 
the concern of the Premier and the Minister for Mines, and perhaps Lands to a lesser extent, 
and Police and so on. I really wasn't involved, but nevertheless I was well aware of the 
situation as a member of the Cabinet. 

EH Now to move on to something completely different - the opening of the 
High Court in Canberra. You represented the government for this occasion? 

MEDCALF Yes. The Premier and Lady Court were invited to the opening of the 
High Court building in Canberra, this very imposing building which had been under 
construction for a few years, which was the baby, one might say, of the Chief Justice, Sir 
Garfield Barwick. But the Premier at the last minute was unable to go and asked me to go in 
his place. So my wife, on this occasion, was able to travel with me at government expense 
because she was representing Lady Court. So we went over on 25th May and the ceremony of 
the opening took place on 26th and it was a very impressive ceremony. The Queen was in 
Australia and she performed the opening ceremony. There was a large crowd there and 
because I was representing the Premier, I was seated up in the front part of the audience 
which was an advantage because I could see everything that was taking place. Sir Garfield 
Barwick made quite a long speech, and then the Queen spoke and spoke very well and 
officiated at the opening, declaring the building open. Then strangely, Sir Garfield came on 
again. We had a programme of events and he was not on the programme to speak a second 
time, but he came on and spoke again, also at some length, and this caused some slight 
comment in the audience and people said that they thought the Queen might have been a little 
put out by this - whether she was or not, I don't know. 

Anyway they had a reception immediately afterwards, but there was a great mass of people 
there and then we had to leave to get back to WA. There was a whole heap of officials from 
all over the place present, all the States, and there were a lot of Commonwealth cars, but 
there was utter confusion reigning following the ceremony and nobody could find their 
appropriate cars to take them to the airport because everyone wanted to get to the airport in a 
hurry. But to my delight, the particular car that had been allotted for us suddenly appeared 
out of nowhere. We jumped in and headed back to the airport giving a lift to a stranded 
Victorian minister and his wife. 

EH And what was your view of the High Court - well, the building anyway? 

MEDCALF Well, I thought it was a magnificent building and the judges have 
sumptuous quarters and a very fine court. Of course, it's a monument and it was built at 
tremendous expense. I've no idea how much it cost although at the time the millions which 
had been spent on it were mentioned. It was felt that Sir Garfield was behind the construction - 
that he'd taken a very personal interest in it and it was in accordance with his wishes. But I 

have visited it once or twice since. I did go there once or twice when I was over in Canberra 
on conferences, and perhaps for an hour or so we might have wandered over to the High 
Court and listened to the proceedings. It's very suitable, of course, but I still take the view 
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that it's much better for the judges to be seen appearing in all the different States in Australia 
from time to time. 

[break in tape] 

EH There were developments, you were saying, to do with the Family Law 
Court and it becoming an open court. 

MIEDCALF Yes, I had advocated that the court be open for a long time (I've 
mentioned this before) and there were a number of developments in relation to this. The 
Commonwealth Committee, which had been appointed to examine the Family Law Act which 
I'd appeared before, did finally come out with a report saying that family court proceedings 
should be open to the public and able to be published without identification of the parties 
involved. This is more or less along the general lines that I had always advocated. So it 
became part of their report and I was very pleased to see this. No action was taken by the 
Commonwealth government to implement that part of it - certainly not in my time. But at any 
rate it did vindicate the view which had been taken in this State that the Family Court should 
be open. Western Australia, of course, was the only State which allowed the public to be 
present at the Family Court because it was a State Family Court. But we were unable to 
publish the proceedings because the Family Law Act of the Commonwealth prohibited 
publication. However, because it was a State Family Court we did allow the public to attend. 

There was a stalemate between the Commonwealth and the States in regard to the jurisdiction 
which was still held by some of the States. As I've mentioned before, we had conferred State 
jurisdiction in regard to adoption and maintenance proceedings and other State matters on the 
Family Court in this State. But other States hadn't done so and they had been requested by the 
Commonwealth, and they'd agreed, to make a reference of power to the Commonwealth 
Family Court, but they'd never got around to doing it. There were always ifs and buts as Bob 
Ellicott had foreseen some years before. So the report of the federal committee suggested that 
it was high time the Commonwealth took over these powers and the States should either refer 
the power or the Commonwealth should obtain this power in some way. Now this didn't 
concern us in Western Australia. We were not involved in this long-running dispute between 
the Commonwealth and the other States over family law powers. I made a point of saying 
this. I'd been saying it actually for some time but, as I mentioned before, I couldn't persuade 
the other States to take any notice of the successful outcome which had occurred in Western 
Australia. 

EH Now the next issue we were going to look at was Aboriginal advisers in 
the courts. 

MEDCALF Yes, I had advocated, and I said so publicly at meetings of Justices of 
the Peace and on other occasions, that where there were Aboriginal offenders before the 
court, and there were recognised Aboriginal authorities, or Aboriginal representatives in 
various communities (by this I don't mean the courts in Aboriginal communities, I mean in 
our own established courts) that the magistrate or the presiding judicial officer, should call in 
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and consult Aboriginal advisers, so that he would be able to talk to the Aboriginal advisers 
where Aboriginal offenders were before the court. I believed that this would be beneficial. I 
based this belief upon the experience which Mr Syddall, the former Broome magistrate, had 
had. He used to call in advisers from the Mowanjun community when he was sitting in the 
court in Broome and Aborigines were charged with offences. The adviser would sit alongside 
him, and although the magistrate would make the decision, he would discuss some of the 
cases with the Aboriginal adviser. I believed this was a very good thing to do, and I 
advocated it publicly on one or two occasions. 

It met with a mixed reception. There were some magistrates who thought it was a good idea, 
but one or two others felt that it might not work. There was nothing much further that I could 
do about it. Magistrates or Justices could have done this without any change in the law. There 
was nothing to prevent this from happening as Mr Syddall had shown at Broome. Several of 
the Justices of the Peace thought it was a good idea, but I don't think very much was done 
about it. I was simply advocating that it would be a good thing to try and I still believe that 
that is so. 

EH There had been three bad murder cases that had come before the courts 
at this time - what were the outcomes of these cases? 

MIEDCALF We had had some very bad murders. Well, of course, all murders are 
bad but these were three cases where people had been convicted of the wilful murder [of 
totally innocent victims]. One was an Aboriginal youth called Edwards who had murdered two 
young people in a car in the Dawesville area. Another was a man named Maloney who had 
murdered an elderly woman in a hotel and also had been convicted of murdering a girl. A 
third one was a man named Parre who had been an American naval man who'd settled in 
Western Australia and had a farm in the Mount Barker/Kendenup area. He was incensed 
because the SEC was putting a powerline across his farm and he shot a policeman who came 
out to serve a summons on him for refusing to allow the SEC to go about their job. 

Now these all involved particularly heinous circumstances, and there was a lot of public 
outcry about them, particularly in the third case, [the shooting of a] very popular policeman 
called Constable Pense who had been stationed in Mount Barker. The Cabinet was very 
concerned because it seemed to be the custom for people who were convicted of wilful 
murder and sentenced to death and whose sentences were then commuted to life 
imprisonment, to be released after varying periods between eight or nine years and eleven or 
twelve, and this was not considered to be adequate in terms of public safety. The facts of all 
these cases were carefully researched and information was provided to each member of the 
Cabinet so that they could make up their own minds about what was to be done. The general 
feeling was that the sentences, if they were commuted to life imprisonment, should be on 
some tighter form of security so that the murderers would not be released into the community 
in the way that they had been in the past, not quite as soon. It took some time for all this 
information to be properly collated and for all aspects of it to be considered. Cabinet [finally] 
decided that there should be a new form of punishment and where a sentence of death was 
commuted to life imprisonment, it could be commuted on terms of strict security which meant 
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that the offender would not be released until at least 20 years had been served in gaol. That 
release would not be automatic - that would depend upon the recommendation of the Parole 
Board [and the subsequent determination of the Executive Council]. But no recommendations 
could be made until the offender had been imprisoned for a term of 20 years, and later in the 
year the law was changed accordingly. The Criminal Code was amended to provide that; also 
the Offenders Probation and Parole Act was changed, and following those amendments the 
three particular people referred to were given strict security life imprisonment terms. 

EH Now the next issue to do with the law was issues of alcohol and 
drinking and crime - what actions were you taking there? 

MIEDCALF It had become very apparent to me and to a lot of other people that 
excessive consumption of alcohol was one of the major causes of criminal offences, and there 
was a High Court case which decided that a person charged with a criminal offence could 
claim intoxication by alcohol or drugs as a defence. This caused some consternation in legal 
circles. I pointed out that it didn't apply in Western Australia where the Criminal Code didn't 
allow such a defence. Section 28 specifically provided that the possibility of claiming 
intoxication as a defence could only be used if it was shown that the accused was not 
responsible for his own intoxication. In other words, self-induced intoxication was not a 
defence. It was in some of the other places. 

I was concerned generally on the question of alcohol, in any event, and we had plans to aid 
drunk drivers by setting up a special unit of the Probation and Parole Service to coordinate a 
programme of rehabilitation for drunk drivers by increasing the services available from 
government. This was not an easy task but it was something that I felt was necessary and I 
did have discussions with the Probation and Parole Service along these lines. 

EH Now I think it's important to look at the Wilsmore case that came up. 
This was to do with the court, of the Electoral Act. Could you go into the detail of that? 

MEDCALF This was a very important series of cases which occurred as a result of 
amendments which had been made to the Electoral Act. The amendments, generally speaking, 
had allowed prisoners to have postal votes when they were in gaol, but in addition the 
amendment, which I may say was not my task to supervise (these amendments were under the 
care of Desmond O'Neil) included a provision that serious offenders would not be eligible to 
vote. 

Now there was one [particular] offender in Fremantle Gaol [Wilsmore], who had been 
charged with wilful murder. Wilsmore had claimed to be of unsound mind and although 
not convicted he was incarcerated in Fremantle Prison as his claim to be of unsound mind 
had been accepted by the court. It wasn't very long before applications were being made that 
he had regained his sanity. The government didn't take a great deal of notice of this in the 
early stages because it was not felt that the claims were serious. However, eventually the 
government did, but that's not the point of these cases. Wilsmore, with the assistance of legal 
aid (which also had been provided by the government) challenged the passage of the 
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amendments to the Electoral Act which had deprived certain prisoners of the vote (including 
himself). His claim was that passage of the amendments was unconstitutional in that when 
they were passed in the Legislative Council, there had not been an absolute majority of the 
members voting for it. An absolute majority is one more than half the total number of 
members of the particular House of Parliament - in this case, the Legislative Council. 

Now it was considered, and always had been considered, that electoral laws were not part of 
the Constitution, but there was a rule that any change in the Constitution required this 
absolute majority. He claimed that the amendment to the Electoral Act was a constitutional 
change and therefore required a constitutional majority. He took his case before Mr Justice 
Brinsden in the Supreme Court, and Mr Brinsden found that there was no constitutional 
amendment involved and therefore Wilsmore lost the case. He then took the case, again with 
the assistance, of course, of legal aid, to the Full Court of the Supreme Court - that is three 
judges. Two of them, Justices Smith and Wickham held that the Electoral Act did amend the 
Constitution and therefore it did require a constitutional majority and therefore the amendment 
was out of order. The third judge, who was Justice Wallace, held the opposite view. So we 
had a situation in which two judges had held that there was a constitutional amendment, and 
two had held that there wasn't. The case didn't only affect the Electoral Act; it would have 
affected a whole heap of Acts which had been passed over many years. Indeed, it would have 
affected some of the members who had been elected under the Electoral Act - in other words 
the make-up of the members in the State Parliament. 

So we had to appeal and we decided to appeal against this decision of the Full Court of the 
Supreme Court to the Privy Council, but to succeed in that appeal we had to have the leave of 
the Supreme Court. The reason for appealing to the Privy Council was because it would be 
quicker to get a decision out of the Privy Council and we would have one judgment only from 
the Privy Council, not a series of judgments as we might get in the High Court. There could 
be differing views between the judges of the High Court, whereas the Privy Council gives one 
decision only of all the judges. So for those reasons we decided to appeal to the Privy 
Council. When we applied to the Supreme Court for leave to appeal to the Privy Council it 
was refused by the Chief Justice who said [basing his decision on a somewhat novel 
constitutional point] we could no longer appeal to the Privy Council on matters of this kind; 
we had to go to the High Court. 

So, we had no option but to appeal to the High Court. The High Court DID come over to 
Western Australia to hear this case, and because it was an important constitutional case, all 
seven judges of the High Court came over, and they heard the case in full, the government's 
appeal against the decision of the Supreme Court, and all seven judges, even Mr Justice 
Murphy who was a member of that court, held in favour of the State Government that the 
[amendment to the] Electoral Act was not a constitutional amendment. So that was the 
outcome of the Wilsmore case. It settled any argument about all these other Acts which had 
been passed from time to time, or the make-up of the State Parliament. [laughs] 

It was quite a monumental decision but the importance of it really is that it demonstrates the 
need to have an appeal system so that you don't depend upon the opinions of one set of judges 
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alone, you can always go to another court. Admittedly the final court was the High Court, but 
it's very important that you have this right of appeal. I'd always advocated it right through my 
legal career, and it was demonstrated to be necessary and very effective in the Wilsmore case. 

EH I'm interested you said "even Justice Murphy" - why was that? 

MEDCALF Well, Mr Justice Murphy.... 

EH And you're also laughing. 

MEDCALF Mr Justice Murphy was well-known [during his political career] as a 
centralist, and he was not known to be very partial to State governments. As the State 
government was a party, we had a suspicion that Mr Justice Murphy might be swayed by his 
prejudices against the State government, but we were wrong and he held in our favour. 

EH There was also a progress on the JPs' front - could you describe what 
was happening there? 

MEDCALF Yes. I seem to be recording a number of matters which I have 
mentioned earlier in these notes, but I'm doing so because there was a progressive 
development of all these matters, and I think it's important to show that there was a pattern of 
endeavouring to improve the general system of law under which we operated. We had already 
extended seminars throughout the State for Justices of the Peace in which they were being 
given comprehensive coaching in the kinds of cases which came before them, typical 
situations involving sentencing of offenders and the use of their powers in the courts. In 
addition we brought in a system of training through correspondence. This was to be used in 
the case of all country Justices who couldn't get to the city. We set up a committee 
comprising the Royal Association of Justices, Crown Law, the Law Society, Community 
Welfare and the Education Department, to prepare courses for Justices of the Peace, and we 
put this in hand and that took shape during the course of this year. 

I also mentioned in one statement a matter which I think is relevant to the same subject; that 
is the number of cases in which the Crown had successfully appealed. Now these were 
appeals from all courts, not only from Justices of the Peace or from magistrates but from 
decisions of judges. The Crown had successfully appealed in 22 cases during the five years 
ending in 1980. 

There was one case [of a man] who had robbed a storekeeper at knife point. He had been 
placed on a bond but as a result of the Crown's appeal he was sent to gaol for two years. 
There was the case of the Bunbury woodchip bombers where the Crown's appeal resulted in 
the minimum sentence of ten months, which the judge had awarded, being extended to three-
and-a-half years. But it was an illustration of two things: one, the importance of the Crown 
having a right to appeal as well as the defence, and the fact that [successful] appeals were not 
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taken from the decisions of Justices [of the Peace only] (which is what I was constantly being 
told in the media) but also from the decisions of magistrates and judges [of superior courts]. 
Nobody is infallible and that's one of the great reasons for enshrining rights of appeal 
wherever possible. 

END OF TAPE TWENTY-FIVE SIDE B 
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A further interview with Hon. Ian Medcalf recorded in his office on 8th December 1993. 

EH The first issue we're going to look at today is Commonwealth/State laws 
and conflicts in those two jurisdictions. 

MEDCALF The State government was very concerned because the Commonwealth 
seemed to have a propensity for continually interfering with State domestic laws. There was a 
lot of pressure, I believe, from the federal bureaucracy. They could see that they would 
enlarge their empire by taking over fresh responsibilities and they, in many cases, were 
proposing arrangements which impinged on State laws. One of these was the area of consumer 
affairs. There was a whole heap of matters which the Commonwealth had included in the 
trade practices legislation which cut across State laws and there was constant attack by various 
federal ministries and the staff that supported them on areas which had been traditionally the 
field of the State. We were very aware of this. 

Previous State governments, in many cases, had allowed this to happen more or less by taking 
no action, and in some cases it appeared almost as if the State officials were unaware of what 
was going on. Of course, in the earlier days of the Commonwealth there was a lot of goodwill 
on the part of State officers who were quite prepared to cooperate with the Commonwealth, 
and indeed this goodwill continued in our day. But it gradually became apparent that if a stand 
wasn't taken the Commonwealth would gradually usurp large areas of State domestic law. 

One of the ways in which this was happening was by the Commonwealth entering into 
international treaties under the external affairs power. The international arena was a fruitful 
source of the Commonwealth gaining powers over State domestic laws; for example, there 
could be an international meeting, on the law of wills. Now wills was always a matter of State 
law and indeed there was a conference at one stage on this subject.1  This particular 
conference was attended by the United States and Canada, and Australia was also a member 
of the particular international conference. In the course of the discussions the Canadian 
delegation said that they would require what was called a "federal clause" in the treaty on 
wills. A federal clause was a clause which indicated to the world that the country that was 
signing the treaty was in fact a federal country and therefore may not have exclusive power in 
relation to that particular subject, the power, in some cases, residing in the Provinces or 
States. Now the Canadians at this conference said, "We require a federal clause," and the 
United States didn't demur. They had a slightly different arrangement in relation to their 
international treaties; their treaties had to be ratified by the Senate. But in the case of Canada 
they required a federal clause. 

Now the Australian delegation should have supported Canada because exactly the same 
situation applied in Australia; the law of wills was a law of the States, just as in Canada it 
was a law of the Provinces. But the Australians did not support the Canadians in relation to 

1The Diplomatic Conference on Wills was held in Washington DC between 16/26 October 1943, the object being 
to devise a uniform international will (rM). 
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this. However, reluctantly, the Australian delegation had to go along with the Canadians 
because the Canadians insisted on a federal clause, and the result was, of course, that 
Australia found that there was a federal clause in the treaty which Australia subsequently 
signed. We [the WA government] had insisted for some time that federal clauses should be 
inserted in all international treaties which impinged on State law. But we had very little 
success in convincing the Commonwealth. We'd made representations through the Attorney-
General's department in Canberra and direct representations were made by Sir Charles Court 
to Malcolm Fraser, but there was very little result from it. 

On one occasion we were able to get a representative from the State (indeed one of our 
Crown Law officers) to attend an international conference in Geneva when matters of State 
law were under discussion in connection with a particular treaty. During the course of this I 
had a couple of anguished calls by telephone from our Crown Law representative in Geneva 
who told me that he was denied access to documents which were coming through from 
Canberra and he was really on the outside of these negotiations. I put in a formal complaint to 
the federal Attorney-General's Department which I don't doubt reached Senator Durack, but 
nothing was able to be done during the time that the particular conference was on. It was 
obviously very difficult at that stage for anyone to take any action. The Ambassador for 
Australia in Geneva, who was apparently conducting the negotiations on behalf of the 
Commonwealth government, was very firm in not permitting the State representative to have 
direct access to the discussions which were proceeding. 

This was typical and this was happening when we had a government in Canberra of similar 
political persuasion to our own government - a coalition government - and it was a very 
disappointing state of affairs. The problem really was that where we had a satisfactory State 
law on a particular subject, which had been working and was well understood by the citizens 
here, it was quite alarming to be suddenly told that all this was to be changed because an 
international treaty had been signed by the Commonwealth. The Commonwealth was 
proposing to legislate and enforce the terms of some arrangement which suited the 
international community which had nothing whatever to do with our practices in Western 
Australia. So there was continual conflict. 

We did have a few successes. For instance, we insisted on staying out of the treaty which 
they made on international arbitration. We had our own arbitration system which was well 
understood - commercial arbitration - and we did convince the Commonwealth government in 
one particular case that we should be excluded from the international convention. But overall 
it was a continual battle. 

EH Now inquests where there is no body, what changes were you able to 
achieve here? 

MIEDCALF Well, when I had been in private practice, and before I went into 
Parliament, I had had one or two cases where people had disappeared and there was no trace 
of their body. The rule of the common law, and indeed the well-understood situation resulting 
basically from our inheritance of English law, was that a coroner could not hold an inquest 
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unless there was, in fact, a body of the deceased; unless there was some physical proof that 
the person had died and that could only be established by evidence that someone had sighted 
the deceased's body. 

Now one particular case which had happened many years before in Western Australia was 
when a party of young men were going over to Rottnest at Easter time - it was in the early 
130s. There was a man named Summers and he and two of his friends on board had, I think, 
been drinking to excess, and they got into trouble with their yacht about five miles off 
Rottnest. Summers was drowned and there may have been somebody else lost at the time, but 
one man managed to swim ashore, and that person was Gordon D'Arcy who later became a 
Supreme Court Judge in WA. D'Arcy was a powerful swimmer and he managed to swim the 
five miles to Rottnest and just got ashore near the north end, I think, and staggered up to the 
lighthouse, and recovered. But there was no way in which they could have an inquest in those 
days because the body of Summers was never recovered and the result was that seven years 
had to elapse being the period allowed in common law before it could be satisfactorily 
established that he had died.' Now this, of course, was extremely inconvenient. It was 
inconvenient in terms of winding up someone's estate and proving their will. It's inconvenient 
in relation to their personal and family arrangements, marriage and divorce and all those 
things, and clearly something needed to be done about it. These cases were rather rare but for 
some strange reason I had had two or three of them in my private practice, I suppose because 
my firm had acted in the case of Summers long before and perhaps we had cornered the 
market. 

Anyway it was quite apparent that something should be done about this, so I introduced a 
proposal that we should have legislation to enable inquests to be held where a body had not 
been recovered but there was substantial evidence which would enable the coroner to certify 
that death had been established beyond any reasonable doubt. There were one or two cases 
which arose not long after the legislation was passed by the House and, strange to say, one of 
the first cases involved some people called D'Arcy, the same name as the judge who had 
swum ashore in the early '30s. There was a yachting tragedy in November of 1980 off 
Rottnest, and this involved the tragic loss of a Mr and Mrs D'Arcy who were swept 
overboard by a freak wave. Mr D'Arcy's body was recovered but Mrs D'Arcy's body was 
never found and this was a fitting case for the use of this new legislative power. It was used 
quite frequently after that and I was called upon whilst I was Attorney-General in a number of 
cases subsequently, to request the coroner to conduct an inquest where a body had not been 
found. 

EH We're looking at the 1979 period and there were other initiatives that 
took place. Could I ask you just to run through some of these issues that were coming up 
then. They seem to have been quite perennial ones really: bail and law reform. 

1This was the common law position. In practice an order presuming death could be obtained from the court for 
the purpose of winding up the estate (IM). 
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MEDCALF Yes, well there were several of these and I'll run through them fairly 
briefly. Another matter which I was very aware of was the need to tidy up the law governing 
public notaries. I myself was a public notary and I knew that we had to tidy up the whole of 
this law which was rather antiquated. So we provided for two classes of notaries - general 
notaries and district notaries. Most people don't really know what a notary is but it was a 
rather ancient title which went right back into early ecclesiastical law; a notary having the 
authority to witness and authenticate documents of an international nature. 

Another matter which I was personally very interested in and was able to do something about, 
was to provide that people who had committed some fairly minor criminal offence at some 
time in their past, should be able to have that expunged after many years of leading a 
blameless life. It seemed to me to be quite unfair that people, who perhaps in their youth had 
committed some indiscretion, should be lumbered with this for the rest of their lives by 
having this criminal offence come up every time anyone asked for a police report or asked 
them to answer a question as to whether or not they'd ever been involved with the police or in 
any crime. I referred this to the WA Law Reform Commission, and although the report 
wasn't delivered during my time as Attorney-General, I was pleased to note years later that 
the law was changed as a result of that action. 

Death duties was another subject that I have mentioned previously and I'd been very anxious 
to bring about some reforms in. Of course, the initiative was taken by Joh Bjelke-Petersen in 
Queensland, Queensland being the first State to abolish State death duties. It wasn't long 
before pressure was brought on the other States and it was very pleasing to me when finally 
legislative changes came about in WA to phase out death duties. 

I also initiated a study by the State Law Reform Commission on the question of whether wills 
should be automatically revoked on the dissolution of a marriage. Wills are automatically 
revoked by marriage but on dissolution of marriage they're not, and many people have 
believed that they were, and as there were some people who were handicapped or ill or unable 
to do anything about it, I thought perhaps this ought to be looked at. Indeed, it was looked at 
by our Law Reform Commission. Again it was quite a long time later that the Law Reform 
Commission brought in its report. Indeed, it was after I left Parliament and, strange to say, I 
was asked privately by the Law Reform Commission to make comments on their proposals 
before they actually brought their report in - which I did. 

The law of defamation was another one which had concerned us for a long time. The 
Australian Law Reform Commission had made a report on defamation and we decided that we 
would get our own Law Reform Commission to examine their report and see to what extent 
we believed it should be implemented in this State. Our own Law Reform Commission, under 
David Malcolm at the time (he later became Chief Justice), brought in a very good report. It 
didn't altogether agree with the Commonwealth report but there were a number of matters 
which were in common. We were prepared to be quite flexible on this subject but it was quite 
apparent that little progress was ever going to be made because of the influence of some 
members of the legal profession in New South Wales who didn't want the law changed and 
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had the support of the Labor government in New South Wales. It still hasn't been changed to 
this day. 

One aspect that I was concerned about in relation to defamation was that people could defame 
the dead. It seemed to me that it was all too easy; the minute someone was dead people could 
say anything they liked about them. There ought to be some recourse, particularly on the part 
of the relatives, for a period. The Commonwealth Law Reform Commission had 
recommended that there should be a period of five years in which some proceedings could be 
taken after the date of a person's death, but the State Law Reform Commission thought that 
was too long and it should be three years. Of course, nothing was done about that either. 
There's much to be said on both sides in this matter because whilst it seems very unfair that 
people can defame other people the minute they die, on the other hand we do need to get to 
the truth of history as far as possible, and therefore there should be some way of finding a 
middle course. However nothing's happened about it and even in those days it was thought 
unlikely that we were going to make much progress because of the rivalry between some of 
the professional jurisdictions. 

Mr Justice Kirby was then the Chairman of the Commonwealth Law Reform Commission and 
he was very anxious to get on with this, and he was more or less saying that we should take 
some action immediately, that is the States and the Commonwealth. I counselled him not to 
try and move too quickly or to ride roughshod over some of the views that had been put 
forward for the reason that where you have to legislate you've got to be sure that you've got 
the public basically onside before you make your move. Mr Justice Kirby was a very well-
known law reformer and very respected but I felt perhaps there was some need to hasten 
slowly in this area. Indeed, they've been hastening very slowly because they haven't made 
any progress at all! 

EH This is from 1980? 

1\'LEDCALF That was in 1981. I'm talking about the position in 1981. 

There was a letter to the paper at that time [laughs] saying that the report that I'd given some 
advice to Mr Justice Kirby to be a little more patient in his efforts to change the law in 
relation to defamation (because Mr Justice Kirby wanted to bring in a privacy law as well as 
defamation and I had said that the public should have its say) didn't ring true. This was the 
comment of the writer of the particular letter. The writer said, "Since when have the powerful 
heeded the public?" I thought that was rather a good question. She then went on to say that, 
"As God has waited thousands of years for man to see the light, perhaps Mr Justice Kirby 
should wait and see." 

EH This was reported in the Daily News, wasn't it? What was the date of 
that? - March 3 1St '81. 

MEDCALF Yes, and indeed I see it was written by a woman and not by a man. 
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I believed also that we should have stronger legislation dealing with cooperatives. The 
legislation on cooperatives in this State was extremely weak and I believed that action should 
be taken there and I made a statement to that effect. 

I also made a comment on the importance of consulting the public. Many people think that 
where you consult the public in some conference it's a matter of window-dressing. I think it's 
illustrated by that last letter that I referred to where the writer said, "Since when have the 
powerful heeded the public?" Well, in fact we had heeded the public after we had our 
criminal law symposium. The result of that was that we made a careful note of every 
comment that was made. Of course, we couldn't adopt all proposals obviously, and they 
weren't all sensible proposals, but there were quite a few comments that the government took 
note of. I made a statement on 9th October 1980 that the first symposium which we held 
(November 1978) led directly to the current inquiry into factors affecting the rate of 
imprisonment in Western Australia, and it also contributed to a recent decision by the State 
government to introduce strict security life imprisonment in the case of wilful murder, as an 
alternative to the death sentence. Also some aspects of the new Bail Act, which we were 
putting forward, were also due to comments made as to the criminal justice symposium. 

There were a number of other matters also which arose out of that symposium, and in fact if 
you take seriously some of the comments that are made by members of the public, particularly 
those who have had experience in various aspects of our institutions or public life, you will 
find that they can be very useful. Indeed, we found that symposium of 1978 led to a number 
of important reforms. 

In May of 1981 I was also proposing to increase the penalties for various criminal offences. 
The monetary penalties hadn't been increased for a long time and with the galloping inflation 
which we'd had for a number of years it was clearly necessary to do something about that. So 
that was under review and that, of course, would mean tougher fines for people guilty of 
criminal offences. 

We had a request to take some action in regard to de facto wives where they were unable to 
get relief through the Family Court. We made some inquiries into that. It was tied up with the 
question of domestic violence and that was a matter which I hadn't had much personal 
experience of and was unable at that stage to visualise the full extent of. But the experience I 
gained as a result of further inquiries led to some changes which came in the following year. 

END OF TAPE TWENTY-SIX SIDE A 
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MEDCALF There was another matter which was drawn to our attention by the Chief 
Justice Sir Francis Burt, and that was that where a judgment was given against somebody for 
damages and the case might have gone on for some time (indeed sometimes for some years) it 
was only possible to claim interest from the date of the judgment. Now this was quite unfair 
because there were incidences of people who owed money, simply delaying the proceedings 
by various devices so that it would take as long as possible before a judgment was given 
against them. Thereby they'd have the money interest free in the meantime. [laughter] So we 
changed the law in that respect so that the interest could date back to the date of the writ. 

We were also concerned about the law on firearms. There was a strong feeling in the 
community for stricter gun controls. In this, of course, there was always opposition from the 
gun lobby but I took the view that the gun lobby could be accommodated in various ways by 
allowing them to have various weapons, provided they were used only for particular 
competitions and shoots, but that you should have very strict control of firearms. Indeed, 
we'd always had a strict control in this State. There was continual pressure that we should 
loosen that control, but I wasn't in favour of it except in relation to legitimate gun 
competitions and use by primary producers where they had to exterminate pests on their 
properties. 

We were also beginning to take an interest in a continuing saga, which was the residual links 
between the Western Australian Constitution and the British Parliament. We were inhibited in 
various ways in the State Parliament in passing certain types of legislation which might be in 
conflict with old British legislation which still applied from colonial times. This was a subject 
which was of considerable interest to all the States, but every time anyone moved on it there 
would be some objection raised from some quarter, even philosophical objections by 
centralists who believed that the matter should be resolved by the Commonwealth taking over 
the field. This wasn't satisfactory to us. This discussion continued and it had a fruitful 
outcome within the next few years, which I'll deal with later. 

Another matter, which was another one that I'd become acutely aware of in my days in 
practice, was the fact that the Crown was not liable for leaving the roads in an unsafe state. 
By the Crown, of course, one includes the Main Roads Department and the other 
instrumentalities of government. The old law was that if one of these departments, including 
local government, repaired the road and didn't do it properly, they were liable, but if they did 
nothing they were not liable, so that if there was a hole in the road and the Main Roads 
Department didn't repair it, they were under no liability to somebody who came along and fell 
into the hole. This was an absurd situation but it was the old common law which still applied 
in this State and I believed it was time that it was rectified. I got the Law Reform 
Commission to make a report on it and they made certain proposals which I put to the 
Minister for Local Government, or to his department, but I'm unaware that any specific action 
was taken - certainly during my time as a minister. 

Mr Christie, the Under Secretary for Law, returned from a visit to England with a suggestion 
that we should introduce bail hostels in Western Australia. He had seen them in operation in 
the United Kingdom. Bail hostels are for people who can't normally get bail because they 
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haven't got anywhere to go. They haven't got any relatives or any household which will look 
after them during the time between when they're arrested and charged with an offence and are 
brought before the court for trial]. We decided after looking into it, that if the scheme was 
quite successful in England, we should introduce it here. Indeed, we moved in that regard. 
The Premier made a statement about it and we found a ball hostel site, and I'm pleased to say 
that the ball hostel was introduced into Western Australia although it was not opened until a 
year or two after I had left the ministry. I did, however, attend the opening ceremony by 
invitation. 

EH The next subject that we're going to discuss this afternoon is to do with 
journalists and the media and general issues that arose there. 

MEDCALF Well, I suppose journalists haven't changed a great deal with the passing 
of the years, and we certainly had problems in relation to some journalists from time to time. 
Most of them when I dealt with were pretty responsible and I got on extremely well with 
them, chiefly by getting to know them and they got to know me. I was quite frank in my 
comments to the journalists. If I didn't know something, I would say that I didn't know, and 
looking through the press reports I can see that there are a number of occasions when I simply 
said I didn't know the answer. It was true and nobody ever criticised me for saying that 
because it was quite obvious that we were going to try and find out what the answer was if 
there was an answer. 

But, of course, there were problems from time to time and there were some journalists who 
didn't act as responsibly as others. There was a rather quaint complaint that was made by the 
editorial of the West Australian on 26th April 1979. The law at that stage was that you could 
not publish any detail which would identify the people involved in an adoption, particularly 
details of a child. The Daily News had in fact published a story given to them by the mother 
of an adopted child, criticising the bureaucracy. She had apparently been widowed and had 
married again and she was trying to protect her daughter's position by getting her adopted as 
a child of the second marriage. The Daily News published some identifying details and, of 
course, thereby contravened the Adoption of Children Act, and the newspaper was prosecuted. 
That was the subject which provoked the editorial complaining about the prosecution. The 
editor rather quaintly stated that he did not believe that newspapers had special rights to 
intrude into delicate areas such as adoption. He also said that the paper had not irresponsibly 
identified parties to an adoption before, NOR in the normal case would they do so again, but 
they didn't believe that the Act was set out to be used in the way it was against the Daily 
News. He went on to say that the prosecution could not have proceeded without the approval 
of the Minister for Community Welfare and the consent of the Attorney-General. Now I had 
given my consent to this prosecution because there was a clear breach of the Act. The 
newspaper had the last word by saying that, "A government that failed to temper the letter of 
the law with the spirit of humanity fails in its duty to the public." However, I still believe we 
did the right thing. 

The Law Reform Commission had investigated the privilege which journalists should have in 
refusing to disclose their sources of information. This was a very frequent source of 
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complaint that journalists were, from time to time, asked by the courts to disclose their source 
of information, and indeed threats were made by the court that action would be taken against 
them if they didn't, and there were a number of cases where such action was taken. But the 
Law Reform Commission in its report, reached the conclusion that legislation should not be 
introduced to give journalists the right to refuse to disclose their source of information. This 
was not very acceptable to the media and there were a number of articles written at the time 
quoting quite a few journalists who took a very dim view of this situation and, of course, the 
matter is still a live issue today. The law hasn't been changed. 

There was one example of completely irresponsible journalism which appeared in a suburban 
paper. I suppose you can call it a paper although I had never heard of it before I read the 
particular article. But the headline was "Open wallet surgery will give MPs profits from 
government contracts," and when you read the article you got the impression that I had 
opened the door to members of Parliament to help themselves to the State Treasury. The first 
sentence in bold type said, "State politicians may be able to make enormous profits from 
government contracts under new laws proposed by the Attorney-General, Mr Medcalf." This 
was a complete distortion of an amendment we had made to the Constitution Act. 

One of the problems under the old Constitution Act was that it provided that members of 
Parliament could not enter into contracts with the government. But it was not at all clear in 
the wording of the legislation just how far these contracts might extend. We had had cases of 
members, or would-be members, who had previously had dealings with the State Housing 
Commission. Questions had arisen, "Was this a contract with the government?" even though 
the State Housing Commission was an independent instrumentality of government. There were 
all sorts of complex questions which arose under the interpretation of this particular section. 
So we changed it and as the newspaper went on to say, "Under the new legislation members 
will not require even a brief struggle with an already flexible conscience." Then they said, 
"Nursing a tongue-stretched cheek, Mr Medcalf said, 'It was possible that some members of 
State Parliament may have unwittingly breached the legislation in the past. This was not' he 
managed to say, ' a healthy situation'. " Now, of course, they had completely distorted what 
we were attempting to do, which was to straighten up the legislation and make it 
understandable, and they were making out that members were going to make enormous 
profits, now and in the future, by having back door deals. 

EH Actually could we just record the.... 

MEDCALF The report was in a publication called the Westlore News Journal on 
30th May 1979. I only mentioned it because it's an instance of very poor quality journalism 
where a complete distortion of the situation has been created in order to make a headline and 
to make a few columns and some sensation in the paper. It's really not worth quoting the rest 
of it. 

We had problems at the Midland Court House. The facilities there were not good and there 
were complaints about witnesses being in the same room as the accused. This particularly 
applied to victims of sexual offences. This was a bad thing and we were attempting to do 
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something about it. We were asked to build a new courthouse at Midland. Of course, you 
can't just produce a new courthouse out of the blue although there were real problems 
there.... and again this was the subject of sensational journalism, in the Weekend News on 
12th April 1980, where the courthouse in Midland was described as "the Black Hole of 
Midland". "Twenty people crammed into a court holding room fit for five"' There 
wasn't much we could do about it in a hurry but we were aware. I did visit the Midland 
Courthouse. I was aware that we had to do something about it. I don't raise any objection to 
these matters being brought into the public arena - I think it's a good thing so long as it's not 
over-sensationalised. It is necessary for the attention of government to be drawn to such 
matters from time to time, 

EH Mr Medcalf, the next list of issues that we wanted to look at: issues of 
parole and bail, gaol security, also complaints - complaints against lawyers, complaints to do 
with the police and there was also criminal injuries legislation. 

MEDCALF Well, from time to time I was acting as Chief Secretary or Minister for 
Police or in some other capacity while the minister was away, and I found therefore that I had 
to deal with matters affecting gaol security and so on. There were periodical breakouts from 
gaols that happened from time to time and, of course, each time they did the Opposition 
would say that security was not good enough and the public's safety was at risk and so on, 
which is quite normal for that to be said. We would then call for a report and the Department 
of Corrections would take some action and a comment would be made. There were a number 
of cases where I had to do this sort of thing. 

Generally at this time my interest was focused on ball and parole systems. These were directly 
under my own authority as Attorney-General. I was concerned about the general system of 
parole. We had in this State adopted the parole system from other countries some years before 
and there was a tendency in other places to tighten up on parole; to regard parole as a rather 
soft form of treatment of offenders. We believed that there should be better methods of 
psychological assessment to determine those who were capable of rehabilitation and those who 
weren't. I always believed that it was possible, that this could be done and that with better 
methods of psychological assessment you could possibly ascertain who could benefit from 
rehabilitation and, of course, the aim was to rehabilitate the offenders not to leave them 
permanently in prison. That was the last thing that a government wanted. On the other hand 
you had to satisfy the public on questions of safety, so there were difficult balances to be 
made. 

We were reaching the stage of believing that the parole system should be changed, and I did 
in fact, call for various reports from time to time on this subject, particularly getting the 

'The analogy was with the Black Hole of Calcutta in the Indian Mutiny - not very fair, but nevertheless a bad 

situation of which the department was aware. The Midland Court House had been classified by the National Trust and 

only temporary alleviating measures were immediately possible (IM). 
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Solicitor General to work on it. That was perhaps a little later than the period I'm referring to 
now. 

On the question of gaol security we had this problem of mentally affected criminals. They 
were frequently transferred to Graylands Hospital where the security arrangements were far 
from perfect. On one occasion I visited Graylands along with the Minister for Police, Mr 
Hassell, and the Minister for Health, Mr Young. We went down and had a look at the 
Wembley Ward where difficult patients were housed. They had various barbed wire and other 
impediments around the fences and walls, but it was quite apparent that a determined person 
could have got out, and not only were the public alarmed about this but also the Psychiatric 
Nurses' Association. We did take some steps to try and improve the security at Graylands. 

The question of [victim] complaints against lawyers was still current and I was pleased to note 
that when we set up an inquiry into the legal profession on 11th February 1980, the Law 
Society came out with a statement to the effect that they had now changed their mind and they 
were quite prepared to allow lay people to take part in the inquiry. Previously they had 
resisted this. This inquiry into the legal profession basically was started because of complaints 
against lawyers, complaints of delay and not dealing adequately with their clients' affairs. It 
had been resisted by both the Barristers' Board and the Law Society for some time but they 
did agree to cooperate, particularly the Law Society, with the inquiry which was set up under 
the chairmanship of a Supreme Court Judge, Mr Justice Brinsden. There were two or three 
lay members appointed to it. They were people of civic experience and they set to work on 
about ten or a dozen issues which we gave them for their inquiry. 

The question of compensation was receiving further attention. It was clear that the maximum 
award of $7500 which we had brought in a year or two before, was proving inadequate and I 
requested the Crown Law Department to examine the question of increasing the amount. I 
made it clear, however, that although in many cases the maximum was not enough, there 
were other cases when it was enough. It must be borne in mind that the government could 
never be expected to pay out the kind of damages which people could receive in civil cases to 
all the people who were affected by the consequences of criminal injuries. 

The police were, of course, the subject of constant complaints, as usual, as is always the case 
with the police. There are always people who are dissatisfied for one reason or another. 
Generally speaking, I tried to take an even view because there's always much to be said on 
both sides in relation to the police. Very frequently the allegations made against the police are 
made by people who are biased in some way. On the other hand there are undoubtedly 
occasions where there may be an abuse of power. I did find myself once or twice involved in 
discussions, mainly with the Minister for Police, on this subject and once or twice when I had 
to act as Police Minister at various conferences. 

EH What was this case that involved the use of a pardon? 

MEDCALF Well, this was a rather curious case. The Crown's prerogative includes 
the ability to grant a Royal Pardon and, of course, the Crown's prerogatives are exercised by 
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the Governor in Executive Council which, in effect, is the Cabinet. This particular case arose 
at Carnarvon. I suppose the people concerned didn't think it was amusing. Two men had 
apparently found a crop of a substance growing which they believed to be marijuana and they 
had gathered this stuff and had been found in possession of it and charged in the court in 
Carnarvon. Their charge was of possessing cannabis with intent to sell or supply. They 
pleaded guilty, they admitted the charge, they believed that they had cannabis in their 
possession and they were convicted and held in custody for sentence; in other words they 
were in gaol. But when the substance was analysed by the government chemical laboratories 
in Perth it was shown that it wasn't cannabis but a harmless weed which was known as 
'Stinking Roger'. [laughter] They were then granted a Royal Pardon. 

END OF TAPE TWENTY-SIX SIDE B 
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EH Could I ask you to describe the opening of Parliament in 1980 and the 
Labor protest that took place? 

MEDCALF Well the opening of Parliament, of course, is a very ceremonial occasion 
with the Governor present and a lot of guests, and on this particular occasion I was the 
Leader of the Government. Unbeknown to us, the Labor Party had decided, in both Houses of 
Parliament, to make protests in relation to the current electoral voting system - espousing one 
vote one value. Now we didn't know that they were going to do this. Normally the speeches 
are fairly formal, certainly in the Legislative Council, and rarely does anybody provoke any 
comment except that sometimes there are questions which are asked which are of a political 
nature, but that's a rather minor matter. 

On this particular occasion the Leader of the Opposition in the Legislative Assembly made a 
strong protest about the current electoral system, and in the Legislative Council, to my 
astonishment, whilst all the guests were sitting there (not the Governor, he had retired) Mr 
Dans made a strong speech about what he regarded as our shameful electoral system. As I say 
it was unprecedented to talk in this way at that particular time in the Legislative Council 
where we'd had a fairly traditional way of opening the Parliament. As he went on and on I 
wondered whether I should make a reply, but I speedily reached the conclusion that the 
comments he was making were being considered most out of place, not only by many of the 
members of the government but also by most of the guests who were present, and had I joined 
in and replied in the same vein, I would have become equally as unpopular as the Leader of 
the Opposition. So I simply said that I regretted that this ceremonial occasion had been used 
in this way and that the comments that had been made would be answered on a more suitable 
occasion. 

EH Mr Medcalf, had you been elected Leader of the Legislative Council at 
this stage? 

MEDCALF Yes, I was elected following the 1980 election so I had taken over and 
Mr Wordsworth was sitting alongside me. He was Minister for Lands, and Mr Masters was 
the other minister. While this speech was going on, being a little puzzled as to exactly how I 
should deal with the unexpected comments from Mr Dans, I remember saying to Mr 
Wordsworth, I  don't think I should reply to this." He agreed wholeheartedly. 

EH Now there was some aftermath from the election in the Kimberley. Can 
I ask you to describe that? 

MEDCALF Well, there were some charges laid by the police in relation to polling 
offences following the State election in 1980 in the Kimberley district. There were several 
people whom the police apparently were proposing to take action against. 1  Eventually these 
matters were dropped but it was some time before that happened and allegations were made 

1There were 28 postal vote charges laid by the police against various people. All charges were later discontinued 
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that the police were acting politically. I don't believe this was so, I think they were just 
carrying out their duty. I don't believe for a moment that the police had any political motive, 
but they'd been informed that there were breaches of the Electoral Act and they were taking 
proceedings. 

However the matter was eventually dropped, but one of the matters which Mr Dowding, who 
had come into the Parliament in 1980 as Legislative Council member for that area, kept 
raising concerned a person whom he described as Shaker Morton. I'd never heard of Shaker 
Morton but he continually asked questions about why we weren't taking action to bring a 
charge of sedition against this Shaker Morton in relation to a letter which appeared in a 
Kimberley newspaper. Apparently, according to Mr Dowding, this Shaker Morton had 
suggested it was time to start shooting in dealing with the Aboriginal problem. Now I was 
completely unaware of this letter and it was quite impossible for me to answer questions as to 
what we were doing about Shaker Morton. We'd never heard of Shaker Morton. Nobody 
knew who he was. As far as we were concerned, Mr Dowding didn't seem to be able to 
identify him either. I simply said that we had no facts available as to the identity of Shaker 
Morton. Eventually, after a few more questions, Mr Dowding allowed the matter to drop. 

EH Now the next issue I think.... 

MIEDCALF Is the East Perth lockup. 

EH Yes, yes. Now what was happening there with the East Perth lockup? 

MEDCALF The lockup in East Perth was apparently in a pretty poor state. Mr Brian 
Tennant issued a challenge to myself and the Police Minister, Mr Hassell, to spend a night 
with him in the lockup. 

EH Oh, did either of you take him up? [laughter] 

MEDCALF He said that he'd been there some years before as a visitor and it hadn't 
been improved much since then. He wasn't being humorous or smart, he was quite sincere in 
inviting the ministers to spend the night in the lockup with him. We declined, of course. I 
mean I didn't officially decline but I certainly wasn't prepared to spend the night in the 
lockup. However, this comes back to what I mentioned before that it's really quite important 
to consider comments that are made by members of the public and just see what is behind 
them. 

It transpired subsequently in a report from the Parliamentary Commissioner (that is the 
Ombudsman, Mr Evans) that the East Perth lockup was in a poor state, and he called upon 
the police commissioner to carry out improvements. Whilst I wouldn't personally have spent a 
night in the lockup, and it wasn't my responsibility (it was the responsibility of the police), 
nevertheless it's very important to ensure that places such as that are kept in a proper state, fit 
for human beings. 
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EH Now we're on to the issue of Servetus Street. Was this the beginning of 
the Servetus Street controversy? 

MEDCALF Well, Servetus Street was a long-running saga and I was involved only 
because it was in my electorate. The people who were most involved, of course, were the 
local members, Mr Hassell who was the Member for Cottesloe, and Mr Mensaros who was 
the Member for Floreat; it ran through their electorates. I was also involved in a general way 
and we paid a number of visits to Servetus Street and interviewed quite a lot of people. There 
was a problem because with the proposed redevelopment of the road, it was going to take a 
lot of houses and would mean almost a revolution in those electorates. It was a very sensitive 
issue and I was just involved, you might say, as a bystander, although I was naturally 
concerned because it was capable of blowing up into a major issue at any time. 

EH And did you have actually have to take sides at any point? 

MEDCALF Well, yes, we had to identify with the real problems of the electorate, 
but on the other hand, the government had reports, town planning and other reports, and Main 
Roads' problems, and as a responsible member of the government you had a responsibility to 
the whole of the State quite apart from the electorate. This is one of those intractable 
situations which periodically besets the members but, as I say, it beset the local members 
more than myself as a member of the Council. 

EH Another issue following through the issues of 1980 is one of a 
"vexatious litigant". Is this right? 

MEDCALF Yes. The Vexatious Litigants Act was designed to prevent people from 
making a nuisance of themselves in the courts. The proceeding is very, very rare and it was 
believed that one particular case in which I was concerned, involving a man called Paul 
Desmond, was only the third time that it had been used. This particular person had been 
injured in a traffic accident and unable to work and he'd become an invalid pensioner. He 
sued for damages and received an award but he appealed [to the Full Court of the Supreme 
Court and to the High Court] to have the award increased without success. Then he started 
Supreme Court proceedings alleging negligence and conspiracy against seven doctors and a 
chiropractor. At the end of these proceedings in 1979 the judge found that there was no 
evidence to support the claims of conspiracy between these medical people. But since May 
1978 Mr Desmond had issued a series of writs against doctors, lawyers, the Motor Vehicle 
Insurance Trust, Royal Perth and Fremantle Hospitals, Gairdner Hospital, the Attorney-
General and the Minister for Health. He was claiming that I had failed to control lawyers in 
Western Australia, and several other people were involved in his writs including the Under 
Secretary for Law and the Legal Aid Commission - and finally he was declared' a vexatious 
litigant to prevent him bringing further proceedings [without the Court's leave]. 

'Before Mr Justice Wickham, John McKechnie for the Attorney-General. Mr Desmond had also sued a professor 
at the Law School claiming he had been involved in churning out negligent law students over the years. He issued 
more writs before the Judge gave his reserved decision (IM). 
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EH You also had the situation of repatriating a prisoner. 

MEDCALF Well, we had a number of these where prisoners who were actually 
foreigners had committed serious crimes and because they were not Australian citizens, with 
the consent of their home country we were able to repatriate them. One of these was a man 
called Mustafa Alich who'd been in segregation in Fremantle for more than four years. 
Previously he'd been at Graylands Hospital as a patient after having been found not guilty of 
wilful murder because of insanity. So he obviously had been in a mental condition, and with 
the approval of the Commonwealth Authorities (that is the Department of Immigration) and 
with the approval of his home country, he was repatriated to Yugoslavia under escort - under 
armed guard, you might say. 

That happened periodically and we weren't always able to repatriate people because there 
were often complications with their home countries. 

EH You were also acting Chief Secretary and Police Minister in 1981. 

MEDCALF Yes. Early in 1981 when Mr Hassell was on leave for a month, I was 
acting Minister for Police and Traffic, and I had to do the work of the minister. One 
particular matter that I recall was where there was a discussion about people who, when they 
were over 75, had to be retested for a licence. There were complaints also about younger age 
groups as well as older age groups. I had in fact defended the necessity for people over 75 to 
be retested on the ground that over age, some of their faculties might not be as good as they 
were and it was very desirable. This caused a lady to write to the newspaper and say she'd 
read an astounding statement by the acting Minister for Police and Traffic, Mr Medcalf, that 
it was a fact of life that advancing age leads to an impairment of faculties for safe motoring. 
She went on to ask the question, "How much more important is running a government? I've 
always said," she wrote, "that politicians like everybody should retire at 65 years. Why 
should we have to put up with old men and their impaired faculties running the country, and 
especially this Ste." [laughter] 

EH What was the date of that one? 

MEDCALF As I was not over 65 I didn't take personal exception. 

EH Now that was in the West Australian on 3rd February 1981. Now this 
was a period too where the Liberal Party was preselecting for the seat of Curtin and it was 
quite a controversial time. Could you go on to describe that for us? 

MEDCALF Well, there was a problem over the selection committee for the seat of 
Curtin. A by-election was caused when Vic Garland retired after he was appointed High 
Commissioner in London, and Curtin, of course, being an extremely safe seat, one could 
expect that various candidates would apply. Well, two candidates, both of whom were in the 
Senate as Liberal candidates, applied for the seat. One of them was Senator Rocher and the 
other was Senator Chaney. Now Senator Chaney had been, you might say, given some kind of 
a nod by Malcolm Fraser and there was considerable rivalry in relation to who would get the 
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nomination for this seat. The unfortunate thing that happened was that the media proceeded to 
build up rival factions in the party over the nomination. Quite improperly, in my opinion, 
they maintained that Sir Charles Court was involved in some way in opposing Senator 
Chaney, although Sir Charles was out of the country most of the time this was on. But in 
addition, they identified a number of people, including myself, as having been opposing 
Senator Chaney and supporting Senator Rocher. 

Now I really didn't have anything to do with this selection at all and it was a very difficult 
thing after the selection had been made to come out and say anything about it. The media 
continued to say on a number of occasions (particularly the Daily News) that I had been 
involved in the opposition to Senator Chaney. They identified me with a number of other 
people who may well have been involved for all I know; I wouldn't know because I wasn't 
involved with them at all. I was quite embarrassed by this because I'd made a point of not 
being involved in selection committees, it only created animosity, but I was not in a position 
to make a statement. To come out and say anything publicly about this would have been quite 
difficult; it would have been twisted one way or the other. So I said nothing except I privately 
spoke to one or two of the journalists who were making these allegations, and told them 
privately that I was not involved. Now that didn't make any difference, they continued to 
include me as one of the people who was manipulating the selection committee. 

EH Now the retirement of Sir John Lavan - that was after many, many years 
of service. Could you give us a description of Sir John's contribution? 

MEDCALF Well, Sir John Lavan was a very popular judge. He was a very 
courteous man and he had been the acting Chief Justice on a few occasions and he had, from 
time to time, been the deputy Governor or Administrator when the Governor and others were 
out of the State. He was a person who took his responsibilities very seriously and very 
properly. I had known him, of course, way back in private practice when he was a partner in 
Lavan and Walsh. In his early days he'd been a rugby player and he had been quite an 
athlete. He retired around about the age of 70 because he felt that his memory wasn't as good 
as it had been. He had not had a university education like most of the people who followed 
him. He had taken his legal training through a legal office and got his qualifications after 
being an articled clerk for five years. We were sorry when he retired because he had what I 
believe is one of the major requirements of a good judge, an unfailing courtesy. 

EH You went to hospital early in 1981. 

MEDCALF Yes, I had to go into hospital suddenly for an operation and fortunately 
everything was quite all right and it worked out very well. I was in the Queen Elizabeth 
Medical Centre for about a week or ten days, and then I was told to have three weeks free of 
duties. However, I was only out of hospital for about another week or ten days when I 
received an urgent request to return because Andrew Mensaros, the Minister for Works and 
Water Supplies, had to go to hospital for an operation, so I had to take over his task as well 
as do my own duties as Attorney-General and Minister for Federal Affairs. I came out and I 
resumed work fairly quickly, and one of the first things I had to do was give a talk on the 
new National Companies and Securities Commission at a conference, and I had to give quite a 
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long talk. I wasn't particularly steady on my feet at that stage; I'd only been about for about 
seven days - out of hospital. However, all went well. 

Then in this new task, looking after Mensaros's duties, I found that I was immersed in all 
sorts of matters which I knew very little about. I had to take the advice of the officers in the 
Water Board and others. The question of bores being over used was one that was always on, 
and as soon as I made a comment that we may have to take some action to see that ground 
water wasn't wasted, Mr Brian Burke, who was then the Opposition spokesman on water 
resources, took the opportunity of saying that that meant we were going to introduce controls 
on underground water. Now this is a very difficult subject because the minute you talk about 
controls on underground water you have half the population jumping up and down and saying 
we're going to take away their right to use what nature provided. So I then made a statement 
that we were not going to put curbs on bores but I found that I was mixed up in a lot of 
matters which, as I say, I knew not a great deal about and I had to learn very quickly. 

As Minister for Works, or acting Minister for Works, I was confronted with articles in the 
press alleging that there had been a lot of blunders in the design of the Queen Elizabeth II 
Medical Centre, and that the cost had run out by about six million dollars. The journalists 
were making a great thing of this and I had to get information to reply as best I could. I can 
remember now that I was a bit embarrassed about this because I really knew nothing about it 
personally and I had to rely entirely on what I was told. This is not my custom because in my 
own portfolio I was accustomed to making up my mind about issues myself and coming out 
with the facts and being in a position to refute any allegations directly without resort to 
others. But in this case I was simply the mouthpiece of the department. 

Mr Mensaros was away for quite a while so I was involved in his portfolio for several weeks. 

EH Mr Medcalf, we're going to continue today up until June 1981 and there 
were several issues that you want to run through there: the issue of four-year parliamentary 
terms, and JPs, sex law reviews, those sorts of things - police bans on court reporting. Could 
you just go through the detail? 

MEDCALF Yes, I could just briefly refer to these. The question of a four-year term 
for Parliament was one which had been mooted from time to time and the coalition parties (or 
the Liberal Party at any rate) set up a committee to give consideration to it under Mr John 
Williams. 

END OF TAPE TWENTY-SEVEN SIDE A 
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MEDCALF This committee had meetings with me because they wanted to find out 
what was the position in other States, and if there was any constitutional impediment to a 
four-year term. I was able to either answer their questions or arrange for an appropriate 
officer to meet with them, and it was quite apparent that the issue of a four-year term was one 
that had a lot to commend it, particularly because it would mean that governments were not 
continually running back and forwards to electors and they would have an opportunity to carry 
out their policy with a longer term than three years which had always applied in this State. 
We made some progress with this committee but, of course, a change didn't take place until 
some years later. 

Justices of the Peace were required to take a twelve-month correspondence course on 
appointment. That is to say, all new Justices of the Peace had to take a correspondence course 
for twelve months to equip them in their duties. This was something that should have been 
brought in a long time before and it was a very necessary and desirable step. We had a 
powerful committee of educationalists and lawyers who drew up the terms of the 
correspondence course. There wasn't to be an examination at the end but a certificate would 
be granted to those who had finally completed the course. 

I was very keen to improve the general standard of Justices of the Peace because of the 
important role that they had been playing and would, I knew, continue to play in our 
community. Although the media and lawyers continually down played the role of Justices, and 
it was a popular sport in media terms to do this, I was aware of the fact that the State would 
not for many, many years, be able to dispense with the services of Justices, particularly in the 
country areas. I continually emphasised this whenever I got the opportunity at seminars for 
Justices. On one particular occasion when I was addressing Kalgoorlie Justices, I made the 
point that the courts in which Justices operate and the matters which Justices deal with, might 
sometimes be regarded as minor but to the members of the public who came before the 
Justices - often people who were poor, bewildered and without legal help - the work of the 
Justices was not minor and their powers were not small and, of course, this is so true. The 
Justices needed a bit of build-up in their morale from time to time because of the attacks that 
were made on them, often quite unfairly, by one or two lawyers and some journalists who 
should have known better. 

There were, of course, things which we had to improve and I was acutely aware of this. 
There were delays which could occur, particularly in relation to appeals from Justices, where 
a mistake might have been made. Of course, all courts can make mistakes, not only Justices 
but magistrates and judges, and in the case of Justices located in a remote area it often took 
some weeks before an appeal could be heard before a superior court, and I believed that there 
was a case to be made out for allowing mistakes to be corrected by Justices. This was in line, 
incidentally, with a Law Reform Commission report. I was unable in the time that remained 
to me as a minister to do anything about it. 

We were continually reviewing our attitude to sex crimes such as rape and sexual assaults. 
There was a change coming over the thinking of the public in relation to these matters, and it 
was quite clear that more should be done to alleviate the position of victims of sexual 
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offences. We were actively considering changes to the Criminal Code and other legislation in 
relation to sex offences and I had a committee working on the subject. 

It was pointed out to me, again in a letter to the paper by a woman, that if I was concerned 
that many sexual assault victims were not reporting these assaults to the police, perhaps we 
should change the stigma of the word "rape". Because of the social stigma attaching to the 
word rape it might be better if we used the term "sexual assault" instead, and this might 
perhaps encourage more women to report these offences. That was an interesting thought and, 
of course, eventually the law was changed in that respect. 

EH Was the pressure coming from feminist groups? 

MEDCALF Yes, it was coming from feminist groups but it was also coming from 
other groups, some human rights groups and members of the legal profession. There was 
general feeling that the law perhaps was a bit too rigid. 

Another matter which I gave some consideration to was the use of computers. Computers 
were beginning to show their advantages and we planned to make more use of computers in 
relation to combating crime, particularly when we had completed the new District Court 
building which at this stage was still under construction. In fact, the Crown Law Department 
had made use of computers to pick jurors. The jury system was made much more manageable 
by using computers; to pick the names by computer rather than by the old-fashioned method 
of a clerk sitting down and picking the names from lists which were supplied to him. I also 
had proposed to the Australian Finance Conference that they should use computers in order to 
register security interests over moveable items or chattels, such as motor cars. It had always 
seemed to me that this was an obvious way to overcome some of the problems that we'd had 
in the past in Western Australia when registering securities over vehicles. 

There was one rather curious situation in April of 1981 when I discovered, on reading the 
newspaper, that the press and the public were barred from the Children's Court in Midland 
when a fourteen-year-old boy appeared on a charge of wilful murder. Apparently the order 
banning the media and the public was given by a police officer at Midland. He'd been 
concerned for the security of the accused and I'm sure he acted in good faith but, of course, 
it's a pretty serious thing to ban the media and particularly the public, from seeing and 
hearing what goes on in our courts. 

A further interview with Hon. Ian Medcalf recorded in his office on 19th January 1994. 

EH Mr Medcalf, today we're looking at the period from June to December 
of 1981. You visited Aboriginal communities in the goldfields and the Northern Territory in 
June of 1981. Could you describe the purpose of that visit? 

MEDCALF Yes. Well, it was actually in May and I had never been to the 
Aboriginal communities in the eastern goldfields. I was aware that some of them were 
interested in the Aboriginal Communities Act and I had had representations from one or two 
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communities that they should be allowed to join in the scheme under that Act. So I arranged a 
visit in company with Mr Wilson, the Assistant Police Commissioner, Magistrate Syddall, 
who was the original author of the scheme and the Under Secretary for Law, Mr Christie. 
This was well-publicised in the newspapers [and the local radio stations] because I wanted 
them all to know that I was coming so that I could have a useful discussion with the 
Aboriginal elders and the members of the Aboriginal community in all the various places 
between Kalgoorlie and the Northern Territory border. I was referred to in the Daily News as 
a "crusader heading for the outback". I didn't quite see myself in that light, but I did want to 
give the communities the benefit of that legislation because I knew it was beneficial if they 
were capable of administering it themselves without being manipulated by anybody else. 

We went from Warburton right over to the Docker River, which is actually inside the 
Northern Territory. We had no jurisdiction in the Northern Territory, we simply called there 
to see how they were coping with their problems because that was a fairly independent 
community which was endeavouring to free itself from the problems caused by alcohol. The 
other places we visited besides Warburton and Laverton were Wingellina, [Blackstone] and 
Giles (that's the Aboriginal reserve alongside the Giles weather station). 

I was astonished when I got to Warburton and went to speak to the Aboriginal community 
there to find that in the centre of them were three white advisers from Alice Springs. [I 
presumed that] these people were members of the Commonwealth Aboriginal Affairs 
Department. They had flown over to Warburton from Alice Springs obviously to be there 
when I was there. They had had word that I was coming. I didn't mind this except that they 
then pretended to be the spokespersons for this community, and they proceeded to endeavour 
to engage me in argument. I spoke to the Aboriginal group who had assembled and I 
explained about the Aboriginal Communities Act and how, if they were so minded, they could 
have the advantages of the Act and administer their own domestic laws, provided they met up 
with certain conditions. But I was confronted by these white advisers who endeavoured by 
every means in their power to create a diversion from what I was saying. I answered what 
they had to say; I answered all their questions but I found them rather tiresome because they 
prevented me from properly getting the message over to the Aborigines who were present. It 
was quite clear that they had not only spoken to them before I came, but they would proceed 
to speak to them again after I left. They had their aeroplane on the airfield at Warburton when 
we arrived. 

Much the same thing happened at Giles. We arrived at Giles late in the day and we spent the 
night staying in the Commonwealth weather station - they had some accommodation there. 
The next morning we went round to the reserve where the Aborigines had assembled and here 
again, but to my even greater astonishment, there were two white young people seated in the 
middle of all the Aborigines who were seated there waiting to talk to me. There was a young 
man and a young woman and they proceeded to again argue vociferously with me about the 
benefits which this legislation would bring to the Aborigines. They clearly did not want the 
Aboriginal Communities Act to be available to this community. What their motives were I can 
only guess. I'm afraid the argument with them became a little bit stronger than the argument 
I'd had with the people at Warburton because it was clear that they'd come in order to disrupt 
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the meeting. They hadn't come by plane, they'd been in the vicinity somewhere working on 
some project, I gather, and they'd taken the opportunity of joining in this meeting. What their 
motives were I don't know, but it was quite clear that there was opposition from some of the 
members of the Commonwealth Department of Aboriginal Affairs to the initiatives which the 
State Government was endeavouring to bring to assist the Aborigines with their control of 
their domestic affairs. 

EH Did any of the Aboriginal leaders speak for the community at these 
meetings? 

MEDCALF Yes. Normally almost anybody is encouraged to speak. I had a lot of 
these meetings with Aborigines all through the north (this was my only meeting with the 
eastern goldfields groups) but normally I would expect comments to come from any part of 
the audience. The Aboriginal elders, of course, would speak but others would also speak. I 
can remember talking to Aborigines at Balgo Mission right out in the desert south of Hails 
Creek, and Mowanjum Mission near Derby, and a lot of other places, and we would have a 
very good discussion. I would explain in as simple a way as I could any of the so-called 
intricacies of legislation and I'd put it in terms which I believed they would comprehend, and 
I'm quite sure they did. It was usually greeted with great interest and frequently with 
acclamation. 

EH At this period you visited the United States and Canada. Could you 
describe that visit and some of the outcomes? 

MEDCALF I went to Canada and the United States from the end of May until about 
the end of June. I was away about a month. I had wanted for a long time to study 
Federal/State relations in both Canada and the United States. In my capacity as Minister for 
Federal Affairs and generally as a result of my interest in constitutional law, I wanted to see 
what I could find out at first-hand of the experience of Canada and the United States. The 
Australian Constitution was based on both the Canadian and the United States experiences, 
largely with the Westminster system grafted into it. 

I spent about equal time in each country. My wife came with me - I paid her expenses. It was 
not the custom in those days for wives to be paid out of general funds. We started in Victoria 
(which is on Vancouver Island, just off Vancouver; Victoria is the capital of British 
Columbia) and I had discussions with some of the ministers there. Then we went to Alberta, 
to Edmonton, where I had similar discussions with ministers and officials concerning 
federal/State relations. I'd been particularly interested in the western States of Canada because 
they had certain political blocs which they'd organised in relation to their opposition to the 
federal government in Canada, and I wanted to find out what that was all about. 

In the course of my discussions I was able to get a very good insight into our own situation 
because of the differences which I discovered in Canada. From there we went through to 
Ottawa and on to Quebec. We had some rather amusing experiences in most of the places. 
Our bookings had been made at hotels by the State Government Tourist Bureau in Perth. They 
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must have been working on some very old schedule of hotels because just about everywhere 
we went the local people told us the hotel we were going to was not fit to stay in and 
transferred us to another hotel [laughs] which, of course, I didn't have any say in. 

When we got to Calgary (we were going through from Calgary to Edmonton in the Province 
of Alberta) we were due to stay at a particular hotel and we'd come in by bus. We were the 
last passengers in the bus as he delivered them all to their hotels. When he came to our hotel 
he said, "I wouldn't advise you to stay there. This was once the leading hotel in Calgary but," 
he said, "I'm afraid today it's nothing more than a brothel." He said, "I really couldn't advise 
you to stay there. If you like I'll take you to the Holiday Inn." So we said, "Certainly take us 
to the Holiday Inn." We had a pleasant time there. We only stayed overnight. But this 
happened throughout. In Toronto we stayed at a hotel which was not changed. We were 
staying at the same place that had been booked and it was a terribly run-down place. In 
Ottawa the Australian Embassy wouldn't hear of us staying in the hotel we'd been booked in, 
and they transferred us to another place. I may say most of the places we were transferred to 
were more expensive but we accepted that. 

When we got to Quebec we were met by an official from the Quebec Government, much to 
my surprise. He arrived at the airport with a car and took us out to the car and said, "I'm 
sorry but we don't have the West Australian State flag otherwise we would have put it on the 
front of the car. We've had to put the Australian flag there." I said, "I'm quite happy to have 
the Australian flag on the front of the car," and he said, "Well, we wondered about that, you 
know. We know that there's a lot of opposition and that your State tried to secede from the 
Commonwealth." I said. "Oh well, yes, that was a long time ago but," I said, "I participated 
during the war under the Australian flag and I have no worries about that." So, as we went in 
to the city from the airport, along the St Lawrence River, he said, "You might be interested 
to know that this cliff just up here on our left is the cliff that General Wolfe and his soldiers 
scrambled up when they came in with dastardly intent, and took over this country in the name 
of the British." He was obviously a Francophile. 

At any rate they looked after us very well. They'd also changed our hotel and put us in a very 
nice place alongside the St Lawrence River. Wherever we went, if we didn't have a car which 
they were quite happy to provide, they would follow us in a car because they said that they 
thought I might be assassinated while I was there. [laughter] I thought this was rather 
laughable. 

EH Why did they think you would be assassinated? 

MIEDCALF Well, I think they thought that I was escaping from the clutches of the 
Australian Government or something. I'm not quite sure but, of course, they were very anti 
the federal government in Quebec and they told me all sorts of tales about how they'd insulted 
the Queen, things which I didn't particularly approve of. When we were shown over 
Parliament House they asked us whether we would like them to speak in French or English. I 
said that I would prefer it if they spoke in English - I'd understand it better. [laughs] 
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One Sunday morning, in between official engagements, we wandered up to see the Heights of 
Abraham where the famous battle had taken place between Wolfe and General Montcalm, and 
it was noticeable that there was a very large monument to Montcalm in one section, and 
further on there was a rather smaller monument showing the spot where General Wolfe had 
been mortally wounded. It was very obvious whose sympathies the local Quebec Government 
had - where their sympathies lay. 

But we had some good talks there and then we went down to New York and Washington and 
across to Lexington. We had the same problem of hotels in America as we'd had in Canada. 
When we got to Washington we were looked after by some particular service that the United 
States Government has for visiting ministers from other countries. They contacted us as soon 
as we got there and the woman in charge said she was appalled that we were staying in this 
particular hotel. It was a very dangerous hotel. We were in an area where there was constant 
violence and she said to be very careful, and every time we left the hotel never to go to the 
right, always to go to the left. If we went to the right we'd be in trouble. 

END OF TAPE TWENTY-SEVEN SIDE B 
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MEDCALF Well, she told us that we were liable to be mugged in the street, and 
looking out the window of the suite which we'd been given in this hotel, I could see what she 
meant because there were some rather derelict places nearby. They'd once been very nice, 
fashionable houses but they'd become occupied by more or less anybody, I gather, and we did 
observe the strictures that she gave us. I noticed one curious thing. There was a short passage 
which led to our bedroom and every time I walked along this passage I heard a peculiar 
crinkling noise. I couldn't make this out until, lying in bed one night, I suddenly realised that 
there was some substance, probably silver paper or something similar, under the carpet of the 
corridor, so that if anybody approached the bedroom at night you would hear them coming. 
That's the only explanation I could put on it, and it wasn't very reassuring. We were glad to 
leave Washington. As a matter of fact, most of the people we dealt with didn't live in 
Washington. They lived quite a long way out and just came in every day. 

Whilst there I visited the Australian Embassy and an interview was arranged with one of the 
lawyers who was handling a case in which the West Australian Government was interested. 
This was a rather extraordinary proceeding1  which had been brought by the WA 
Conservation Council against two United States aluminium companies. The WA conservation 
group was rather testing the fringes of the law and they were seeking to restrain these 
companies from exploiting the bauxite resources in the West Australian jarrah forests. These 
companies themselves were not exploiting the bauxite resources but they had interests and no 
doubt were shareholders in Alcoa which was building its aluminium refinery, and had various 
mining tenements for the extraction of alumina. I had discussions with the lawyers as to the 
state of play in these cases. We were not directly involved but the Commonwealth was 
involved; the Commonwealth Attorney-General had arranged for me to meet the United States 
lawyers who were briefed by the Commonwealth. 

We went from Washington over to Lexington because I wanted to investigate at first hand the 
working of the American Advisory Council on Inter-Government Relations. This was the 
model for the one which the Fraser Government had set up in Australia of which I was a 
member. I had discussions with members of that council whose headquarters were in 
Lexington. Altogether it was a very worthwhile and interesting visit and I gained a great deal 
of knowledge and information as a result of it. 

EH What was the outcome of this case? 

MEDCALF Well, so far as I recall, it didn't get anywhere at all. It was eventually 
dropped. It had no effect on the operations in the Darling Ranges at any rate. 

EH Now the next issue that we were going to examine today was the 
increasing activities of the feminist lobby. 

'It was a class action on behalf of 30 affiliated organisations of the Conservation Council, designed to prevent the 
industry operating or continuing until numerous detailed enquiries had been made. There was no civil wrong within 
the normal meaning of the term which would have justified such proceedings in Australia (IM). 
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MEDCALF Well, I just generally should mention that the feminist lobbies were 
growing in importance, and there were a lot of articles in the paper from time to time and we 
were asked questions about what was our attitude to discrimination against women, and were 
we going to legislate and similar types of questions. I gave the standard answer which was the 
view of our government at the time that legislation was not necessary in Western Australia 
and that whilst we were against discrimination, we were a little wary of window-dressing 
legislation which would not, in fact, achieve anything in practice for the women who might be 
affected by discrimination. We took the view that we would look at particular instances if 
there were complaints and we would take action wherever we found it to be necessary. That 
was our view. This is a fairly early stage, I suppose, of the strong lobby which was gradually 
developing in relation to discrimination and feminist interests. 

EH What were the major lobby groups that you were aware of? 

MEDCALF Well, the Women's Electoral Lobby was one of the principal ones. I had 
myself been to some of their meetings. They had invited me on a few occasions to attend their 
meetings, and I'd met quite a few of them, including some of the Labor women who were in 
the Federal Parliament and others who were outspoken in relation to feminist issues. I always 
listened very carefully to what they had to say and I think I got on with them as well as I 
could, but some of them were very aggressive and, of course, I had learnt many years before 
that you really never achieve very much by being over-aggressive, particularly when you're 
embarking on some new enterprise. You have to take it rather steadily. I found the Women's 
Electoral Lobby, by and large, was a bit too aggressive altogether and very, very much anti 
the conservative parties. Right from the start their minds were made up in most cases and 
they had a prejudiced view which made it very difficult to get a message over. I've spoken to 
lots of groups who had their minds made up before they ever entered into discussions, and it 
doesn't matter how logical you are, they'll always end up by saying what they said when you 
first spoke to them. 1 

EH What was your view of women's representation in the Parliament? There 
were increasing numbers of women parliamentarians during the 1980s; could I ask you your 
assessment of their contribution? 

MEDCALF Well, some of them contributed quite a lot. Where they were non-
partisan they were at their best. In the Liberal Party [in the Legislative Assembly] we only 
had one woman; that was June Craig. The Country Party had Win Piesse [in the Legislative 
Council]. Both of those women were outstanding by any standards at all - they were quite 
outstanding, and they were both fit to be ministers, although Win Piesse never had the 
opportunity. They were very practical women with a lot of common sense who'd been out in 
life and knew the ropes. In the Labor Party we had Lyla Elliott and Grace Vaughan. I think 
I've spoken about Lyla Elliott before. She was perhaps a little too emotional in some ways for 

1Reininiscent of the 27th stanza of the Rubaiyar of Omar Khayyam "but evermore came out by the same door as 
in I went (IM). 
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some of the things that she was called upon to do. Grace Vaughan was a different character 
altogether. She was quite aggressive and she was very determined to have her own way. She 
didn't realise her ambition because they were in opposition most of the time that she was 
there, and she was simply a voice crying in the wilderness. She didn't really achieve very 
much. 

In the federal sphere there were a lot of women, not necessarily in Parliament, who were 
being encouraged to use their influence for women's matters. Malcolm Fraser had a women's 
adviser whom I met once or twice. She was very vociferous in putting forward her views 
about the law. She complained to me that there were no women judges in Western Australia 
and what a shocking situation this was. I said to her, "Well, just wait till you have some more 
women lawyers and you'll have women judges automatically. It's only a matter of time." She 
said, "Oh, but they're all discriminated against," and I said, "Not so." It was my experience 
in the law and practice in Western Australia that women were certainly not discriminated 
against in the days when I practised. I'm aware that they WERE in the early days, way back 
in the '20s and '30s and before that, when there were a few women lawyers about, and 
undoubtedly there had been discrimination and there was a need for change. We were 
prepared to face up to this change as we saw it. I think we had quite open minds about it but 
it must be said that some of the women who were involved in the women's lobbies went a bit 
overboard. 

EH There was one other person, Margaret McAleer, who I think became the 
government Whip. Could I ask you about her contribution too? 

MEDCALF Yes, I should have mentioned Margaret McAleer. She was a very clever 
and well-educated woman with university qualifications from overseas. She was a very 
pleasant person and got on well with everybody from all parties. She made quite a big 
contribution. She never became a minister but she was the Government Whip in the 
Legislative Council, or Opposition Whip, depending when we were either in government or 
opposition. In that capacity she had the task of making sure all the members turned up and did 
the right thing and knew what they were voting on and so on, and she did her work extremely 
well. She was also very assiduous in looking after her electorate and she made, in her own 
way, a very good contribution to the Parliament. 

EH Do you think that some of these women parliamentarians had problems 
that were particular to women or were they generally just accepted as part of the Parliament? 

MEDCALF I suppose women have always found it easier to deal with other women 
than to deal with men, as a matter of generality. I was never aware of any particular problems 
that were put before me which related specifically to women. I dealt with a lot of women who 
came to me about different things, but the kind of things they talked about, or they saw me 
about, were the kind of things that would have interested men also. I had, of course, had a lot 
of dealings with women in my private practice. I knew they had a different situation in regard 
to marriage, and many women were put upon by their families and by their husbands in some 
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cases and circumstances. I was well aware of all this. I never really made a distinction 
between men and women, to be perfectly frank. 

EH Now, the next issue to be addressed today is delays in the court system 
and the numbers of judges. 

MEDCALF We were constantly being asked to appoint more judges and there were 
complaints about delays in the hearing of cases by the courts. We were being told that people 
were waiting a long time for their cases to be heard, or that prisoners were being kept in gaol 
for months and months before they could come before the Criminal Court, and it was a matter 
of considerable concern to us. These requests were being made by all sorts of people from the 
Chief Justice, Sir Francis Burt, to the law reform campaigner, Mr Brian Tennant, and 
frequently by the Law Society. The complaints on the whole were quite reasonable. They 
were made in reasonable terms, but they had to be considered carefully and answered. I had 
deputations from the Law Society pressing for the appointment of more judges to both the 
Supreme Court and the District Court, and I had to explain that it cost a lot of money to 
appoint a judge. You don't just appoint the judge, you've got to appoint the associate and the 
tipstaff and they require accommodation and rooms and other aspects of their offices. You 
have to juggle the available finances from the Treasury as between hospitals and schools and 
courts and all the other requirements of government. 

It seemed to us, and it seemed to me, that there should be ways of improving the system 
administratively rather than simply appointing more judges. You can increase the number of 
judges but the experience in some other parts of the world was that you don't necessarily 
improve the situation by just adding more judges to the list. It needs a very strict 
administrative control to make sure you get the best use of your available judges and your 
courts. 

We did try various schemes to speed up the processes of the law. I arranged for the Under 
Secretary to supply monthly figures on the situation in the courts. The Under Secretary and 
the Crown Law Department were responsible for the administration of the courts and we had 
to keep a close watch on what was going on. This helped a bit. It enabled us to keep up-to-
date and to try and ensure that the courts were being used to their utmost capacity. One of the 
problems, of course, had been the increase in legal aid which had considerably lengthened 
most of the criminal proceedings before the courts. Cases which used to take a day or half a 
day were taking two or three days or more. This wasn't altogether a bad thing but it helped to 
explain some of the delays and some of the pressures on the courts. 

I had a discussion with the Chief Justice and the Chairman of the District Court on one 
occasion, and they were quite reasonable about it because they understood the problems. 
There was, in fact, a shortage of people who were suitable for appointment to the judiciary. 
The legal profession, at this particular stage of its history, had been seriously depleted as a 
result of the number of judicial appointments that had been made. It wasn't as if we'd kept the 
number of judges at what they were twenty years before. In addition to the Supreme Court 
we'd formed the District Court which had five or more judges, and we had the Family Court, 
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so that the situation had been alleviated quite considerably, and it was not always possible to 
find suitable people to become judges. We had to wait for a while to let the profession 
develop and generate, perhaps, some more senior members. 1 

EH There were also allegations of racism during this period. How did you 
deal with these? 

MEDCALF Well, there were some rather silly allegations that were made. We had a 
visit on one occasion from the World Council of Churches. The delegation came here led by a 
Professor Barkat and he made some very scathing comments about Western Australians being 
racists and our paternalistic attitude to Aborigines and so on. He also criticised the courts and 
there were allegations which appeared in the press of all sorts of problems which were said to 
have been created by the government. I had to answer these comments at the time. I was 
acting Minister for Community Welfare and I indicated that I believed the comments were 
very extravagant and it was easy to make simplistic comments like this when you'd only been 
in Australia a day or two, but it would be helpful if perhaps more constructive comments 
were made which didn't exacerbate the situation. 

One of the magistrates, Mr Gething, in Kalgoorlie, took great umbrage at some of the 
remarks that had been made by the World Council of Churches. He said that a claim by that 
body that Aborigines were being harshly treated by law courts was a ridiculous assertion, and 
he was then criticised by the Aboriginal Legal Service. In other words, the comments that 
were made were not particularly helpful. There were also comments made about JPs that they 
were racially biased. These comments came up, I think, every time the press had nothing 
better to write about. They came up continually and I used to defend the Justices of the Peace. 
I did so on a number of occasions. They were accused of bias in dealing with Aborigines and 
I didn't believe they were biased. 

I spoke about this on several occasions and I referred to the report of the committee of inquiry 
into the rate of imprisonment which said that despite criticism levelled at Justices, the 
committee was impressed by the approach shown by Justices to their unpaid and thankless 
duties. There was even one Aboriginal Justice who was quoted in the report as doing the best 
he could to look after the Aborigines who came before the court.2  I also pointed out that 
because Aborigines who over-indulged in alcohol were sent to gaol, people needn't think that 
whites were treated any less severely. Exactly the same punishment was meted out to them. 
There was a person called Chris James, who was mixed up with the Council for Civil 
Liberties, who made some comments about this. I had to refute what she had said about the 
bias shown by Justices against Aborigines in the lower courts. 

'There was another besetting problem of the profession in the years leading up to this time, the lack of sufficient 
qualified senior members coming on as a result of losses during World War II (JIM). 

2Hjs standard treatment was to send the drunken offender to gaol so that he would be "dried out and fed" (JIM). 
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One of the matters that I was endeavouring to tidy up in order to get speedier justice was to 
use Justices of the Peace in the Perth courts where there were pleas of guilty, so that the time 
of magistrates would not be taken up by fairly formal matters where people didn't appear or 
entered pleas of guilty. It was suggested that Aboriginal Justices should be used in Perth 
courts. There was, however, no call for this and it was something that I didn't take up 
because I felt that we didn't have enough Aboriginal Justices of the Peace in the metropolitan 
area to make it worthwhile. 

EH Now, what was the study of minors' rights? 

MEDCALF Well, that was simply a reference which I made to the Law Reform 
Commission asking them to investigate the situation of minors or infants where their parents 
had to give consent to medical treatment and a number of other issues affecting minors. That 
was the first of the Law Reform Commission's tasks.' 

EH Now the State Liberal Party had its State conference in July of 1981. 
Can we look at some of the issues arising from this '81 conference first? 

MEDCALF Well, this conference was billed as being a major federal/State clash 
because there had been a lot of argument between the Premier and the Prime Minister over 
various matters, and with a number of federal ministers. We didn't seem to be making a great 
deal of progress with the federal government in relation to quite a few State issues, and the 
Premier had been quite outspoken - Sir Charles had been quite outspoken - and it was 
expected that there would be quite a lot of fireworks at the annual conference of the Liberal 
Party in July. 

In fact, the Premier did make a very outspoken statement there although his language was 
restrained. But as usual, he made his points in no uncertain fashion. He said what he had to 
say and he was quite fearless in saying it. It was also clouded slightly by the issue which the 
press kept bringing up of Senator Chaney attempting to get a seat in the Lower House, and 
the alleged opposition from various State members. There were other resolutions. There were 
a number of resolutions for the conference: the usual one that the State government should 
consider seceding from the Commonwealth; other resolutions about various legislation. 

There was one particular one which concerned me and that was that Queen's Counsel should 
be appointed by the State government and not on the recommendation of the Chief Justice. 
The law traditionally, in Western Australia, provided that Queen's Counsel should be 
nominated by the Chief Justice, and they were then appointed by the Executive Council, but 
they had to be nominated by the Chief Justice, except in the case of one or two Crown 
lawyers, such as the Parliamentary Counsel, where there was a special exception. 

'Our Law Reform Commission was requested to conduct this inquiry on behalf of all Australian governments in 
the hope that uniform legislation might ultimately result (TM). 
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But the State conference passed a motion that Queen's Counsel should be appointed by the 
State government and not on the recommendation of the Chief Justice. There was some very 
vigorous debate in the conference on this subject. I didn't speak on it, partly because there 
was a rule that ministers had to be very circumspect in anything they said at the conference, 
and you were restricted as to the time and as to the opportunity that you had for speaking.1  

END OF TAPE TWENTY-EIGHT SIDE A 

'At the conference some lay members of the party spoke strongly in favour of the motion. Some lawyers present 
supported it and others opposed it. I was aware of the move from prior representations made to me and had indicated 
my opposition to QC's depending on political preferment rather than recognition by the Chief Justice of professional 
ability. There was also a hint in the argument of rivalry between solicitors and barristers. 

The restriction as to time and opportunity was imposed by the rules of the Liberal Party conference that ministers 
should speak last on any issue and be restricted in the length of time they could speak (IIM). 
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MEDCALF But the matter was duly passed anyway, with a fairly big majority. Then 
it was brought up subsequently by various people who asked me what I was going to do about 
changing the law to provide that Queen's Counsel should be appointed by the government, 
and we should leave the Chief Justice out of it. I wasn't prepared to accept this and I said so. 
I had a number of arguments with some very influential people about this but I stuck to my 
guns and finally nothing further was done about it. 

EH Just to follow on a couple of questions about this July conference. Was 
the imminent retirement of Sir Charles an influence in the conference at all? 

MEDCALF No, I don't think that was brought up at all. 

EH And factions in the party, were there factions and if so, how were they 
operating at this conference? 

MEDCALF I wasn't aware of any particular factions in the party at that time. There 
may have been some, but certainly there were no factions in the way that the Labor Party has 
factions. 

EH Now, getting back to your more day-to-day work as Attorney-General - 
the issue of infringement notices and on-the-spot fines. What was the policy here that was 
being developed? 

MEDCALF I had believed for a long time that a lot of the cases that came to court 
need not be handled by the court at all but could be dealt with by infringement notices or on-
the-spot fines. This was obviously a way of reducing the number of matters before the courts, 
thereby releasing the magistrates for other work which would take some of the pressure off 
the lower courts. We already had on-the-spot fines or infringement notices in the case of the 
Road Traffic Act, and I believed that these could be extended quite generally. The Bush Fires 
Act was one where clearly we could use infringement notices and this was referred to in the 
Dixon inquiry into the rate of imprisonment in Western Australia. This committee had 
commented on the tremendous number of prosecutions for minor breaches of the law and the 
time and cost involved. The committee noted that there could be side benefits in extending the 
system to minor breaches of criminal law. I believed this would be a very good thing and I 
put it forward that we should do this. It was reported in a rather unusual way in the Weekend 
Australian which said that "Drunks may get option of instant punishment", which no doubt 
wouldn't have appealed to the drunks very much. 

EH What was the date of that report? 

MEDCALF That was July 18th 1981, the Weekend Australian. 

EH Also, Mr Medcalf, had you established that Dixon committee yourself? 
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MEDCALF Yes.' The Dixon inquiry was set up as a result of suggestions which 
had been made at a seminar on criminal law to which I referred previously. It was to 
investigate the rate of imprisonment in WA and, of course, they made a lot of useful 
suggestions which had a bearing on that issue. The Dixon referred to was Oliver Dixon who 
had been a crown prosecutor and had become Parliamentary Commissioner for Administrative 
Inquiries, or the Ombudsman. 

EH Now the issue of Justices in the city courts. 

MEDCALF This I have referred to: the fact that I wanted to use JPs to hear pleas of 
guilty. Mr Brian Tennant got into a bit of trouble over this. When I made the announcement 
about infringement notices, which was associated with the reduction of pressure on the courts, 
Brian Tennant came out in support of this, and he was thereupon criticised by one of the Vice 
Presidents of the WA Council for Civil Liberties, Mrs Chris James. She said that she and 
other members were disturbed that a statement by Mr Tennant, that is supporting my 
proposal, seemed to support policies which were to the detriment of civil liberties, and she 
took him to task for having supported the on-the-spot infringement notice system and the 
suggested use of experienced JPs in the metropolitan area. I had to answer Mrs Chris James 
because she was implying that what we were doing was somehow an infringement of civil 
liberties or human rights. I pointed out that all the essential safeguards would apply, and that 
if anyone received an infringement notice and wanted to defend it, then they had the right to 
appear in the court. Subsequently Mr Tennant overcame the opposition and there was a report 
in the West Australian on 29th July [1981] to the effect that the WA Council for Civil 
Liberties had backed its president, Brian Tennant, against criticism that he was wrong to 
support two proposals to reduce congestion in the courts. So I'm afraid Mrs James came off 
second best. 

EH Now what were the issues surrounding introduction agencies? 

MEDCALF Well, this was a very minor manner. We were asked to introduce 
legislation to control introduction agencies. It appeared that they2  were concerned at the 
growth in the number of introduction agencies. They seemed to be springing up all over the 
place and those who were already in the business were objecting to the newcomers, and they 
wanted legislation to control the number of introduction agencies. I declined to take any 
action. 

EH Were any of these introduction agencies acting as more than introduction 
agencies? 

1This is not technically correct. The Committee of Inquiry of which Oliver Dixon was chairman was approved 
for appointment by Cabinet on 9th Jan 1979, and because it dealt with matters of imprisonment, its report dated 7th 
May 1981 was addressed to the Chief Secretary (IM). 

2Those already established (fly!). 
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MEDCALF I don't know. [laughter] I'm not aware that they were. 

EH Now, there was a follow-on into the issue of the inquests when a body 
hadn't been found. 

MEDCALF Yes. This was an innovation, which I have referred to previously, of 
providing that an inquest could be held where the Attorney-General directed the coroner to 
hold it in the case of an assumed death of someone but where there was no body, the previous 
law having been that you had to have a body before you could have an inquest. There was a 
case in July which I referred to the coroner following a boating mishap at Easter time when 
four people were missing from this boating accident. There was another case later in the year 
relating to two people missing after a boating accident in August, and a further one of a 
surfer, a fourteen-year-old surfer, who disappeared in October at Bunbury. So the law was 
being made use of and was proving its worth. 

EH Now the issue that's come up before of penalty for rape. 

MEDCALF The only reason for mentioning this is the fact there were still people 
agitating that the penalties for rape were not adequate. A Mrs Tess Winsor was advocating 
harsher penalties for rape. I pointed out that the penalty for rape in Western Australia was life 
imprisonment and you could hardly ask for a harsher penalty. She had also suggested that we 
were allowing women still to be cross-examined concerning their previous sexual behaviour, 
and that we should change the law. I had to point out that we had already changed the law 
and that this was only allowed in exceptional circumstances by special permission of the 
judge. Mrs Winsor, I may say, reiterated some of her claims and suggested that I should read 
the morning paper where I would find that anything from two to seven years was the penalty 
for rape - with parole - and that although there had been one case where a man had received a 
life sentence, it must have been a very isolated case. I had to reply to her on that and point 
out that she surely wasn't suggesting that all people convicted of rape should suffer life 
imprisonment, and I had to again reiterate the situation in regard to cross-examination of the 
women. 

There was a further issue in relation to sex-change laws. The Standing Committee of 
Attorneys-General was considering the question of legal recognition of sex changes. The 
problem arose where a person had had a sex change and then had married. There was a man 
who had had a sex change and become a woman and married claiming to be a spinster. The 
law regarded him as a male and obviously something had to be done about this. So we set up 
a committee which was to look into this problem. 

EH And were you able to solve this problem? 

MEDCALF I'm afraid I haven't been able to research what has actually happened 
but I don't believe it has yet been properly resolved. 
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EH We're now back on straying animals, Mr Medcalf. What was the 
problem at this stage? 

MEDCALF Well, it was exactly the same as before, but at this stage we'd received 
the report of the Law Reform Commission which recommended that the old law should be 
changed and that accidents involving straying animals should be treated in accordance with the 
general law of negligence, so that whoever was negligent would become liable. You would 
bear in mind all the factors which applied in the case of proving negligence - such as the 
nature of the locality and the traffic which was using the road at the time and the fencing 
arrangements in that particular district and the extent to which motorists might encounter 
livestock - just to see who might be liable, whether it might be the driver of the vehicle or the 
owner of the stock. So that's how it finished up and we were being pestered to change the law 
on this, and we were told that insurance companies would give quite a reasonable quotation to 
farmers. They could get half-a-million dollars cover for their straying animals for a yearly 
premium of only $150. I was asked to write articles on this for a whole heap of country 
newspapers, which I did, and this was all explained very thoroughly and I think it satisfied 
people. This became the law' in due course. 

EH Another issue rising at this time was that of de facto marriages; how did 
you deal with this? 

MEDCALF Well, we weren't going to do anything about de factos; it was a vexed 
subject. We were being asked to give de factos the same recognition as married people. We 
weren't prepared to do that. We had given de factos quite a lot of protection under the law as 
it stood at the time, and I had played a part in this myself over the years. De factos were 
entitled to make a claim in relation to wills and inheritance matters, and they could also make 
a claim under the Workers' Compensation Act and under a number of other Acts. The fact 
that a child had been born from a de facto marriage was sufficient proof of the de facto 
marriage, but we weren't prepared to place a de facto on the same basis as a legitimate wife 
because of the likely conflicts which hadn't been adequately explored which could occur 
between the situations of the de factos and the legitimate wives. 

EH Now, enforcing laws on gambling and prostitution. 

MEDCALF This was rather a silly request which we received from the Australian 
Democrats. They said [in effect]: "You've got a certain law which you're not enforcing, on 
gambling, prostitution and abortion. We request you to enforce it." I received a letter to this 
effect from the Australian Democrats' State President and this, of course, was something 
which they were entitled to ask. Any person was entitled to say, "Well, this is the law, you 
should enforce it," but in practice, when you examined each of these three subjects, 
gambling, prostitution and abortion, you found that there was so much to be said on both 
sides that by endeavouring to enforce what you might regard as an ancient law, you were 

1Highways (Liability for Straying Animals) Act No. 17 of 1983 (TM). 
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going to antagonise about half the community in each case, and from a political point of view 
there was nothing to be gained by it. We had a containment policy in relation to prostitution. 
There was a fairly liberal view adopted by the medical profession in relation to abortion, and 
in respect of gambling, well, that was a matter which the public itself seemed to be prepared 
to take care of. So we didn't embark on any of those and took no action on the request. 

EH Did you think there was any need for law reform in any of those areas? 

MEDCALF It depends on whether you think the law should be ahead of the 
community. I'd always taken the view that the law shouldn't be too far ahead of the 
community because if you get too far ahead, the community won't take any notice of it, and 
that makes an ass of the law. These were all unwinnable subjects, rather like Kings Park 
which years before had been a big issue as to whether Kings Park should be developed or not. 
This was before I was in Parliament. I took the view that that was an unwinnable subject. 
Half of the public said it should be developed into playing fields, and the other half said: 
"Don't touch it. Leave it in its pristine state." Now, politically you have to develop a kind of 
sense of balance so that you don't regard yourself as having a divine right to legislate on 
every particular topic. 

EH Now, computerisation and the law. 

MEDCALF Well, here again we were having problems with some of our federal 
colleagues. They wanted to computerise aspects of the law and do it themselves without 
regard to the rest of Australia. Victoria and New South Wales put their heads together and 
thought that it would be a good idea to computerise their statutes and their regulations and 
other aspects of the law in those States. The fact that the other States might be using a 
different kind of computer, which was not compatible with their arrangements, didn't concern 
them. I took the view that this matter should be an Australia-wide agreement and that Victoria 
and New South Wales should not go it alone. I don't quite know what ultimately happened 
except that I think they were considerably slowed down in whatever they proposed to do. 

EH Now, the next thing we're looking at is something quite different - Miss 
West Australia. 

MEDCALF Yes. Well, Sir Charles Court was away when the WA finals of the Miss 
Australia quest were due to take place, and he asked me if I would deputise for him at the 
Sheraton Perth Hotel. I hadn't had any particular experience in participating in this type of 
event; it was a little out of the usual for me. He wisely suggested that we should have a 
rehearsal beforehand. [laughs] I went along to the hotel on the afternoon with some of the 
officials. We went through exactly what was to take place, so that that evening when the 
official judgments were announced and the entrants were told who was successful, I was fully 
schooled in the part that I had to play. There was not a very large audience, mainly a few 
officials and their friends, and some of the relatives, of course, of the girls in the competition, 
but it was being televised State-wide and that was the reason why we had to have it exactly 
perfect. It did go off extremely well, there were no hitches and it was very satisfactory. 
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[There were some unexpected and unfortunate] delays in my promise to bring in amendments 
to the Criminal Code. I had been talking for some time about the need for an overhaul of the 
Criminal Code. It was being very capably carried out by Mr Michael Murray who was the 
crown prosecutor. He had been quite seriously injured in a car accident in June and I had to 
announce in October that we wouldn't be able to proceed with the first review of the code; it 
would be delayed pending Mr Murray's recovery. This was most unfortunate. I may say that 
he did eventually recover and he did complete his review of the Criminal Code. It was a 
monumental work, a great credit to Michael Murray who later became a Supreme Court 
judge, and many of the proposals in his review have now been put into effect, although there 
are quite a lot of things in it which still require attention, even today. 

EH What was the threat to Mr Brian Tennant that took place? 

MEDCALF Well, Brian Tennant was a strange character, a very idealistic person 
who had become a kind of one-man law reform unit. He was known by the media as "the law 
reform campaigner" and he was constantly writing to me, and also writing to other people, 
but I frequently got letters from him. I'd usually read them first in the newspaper. He would 
send a copy of the letter to the paper and frequently, before I actually received his copy, I'd 
read about it in the press. I didn't mind this. He had quite a lot of useful suggestions although 
I certainly didn't agree with a number of them. But many of his suggestions were useful and 
were adopted. I had had a lot to do with him and I had had a number of conversations with 
him. I knew him quite well and he was always very courteous, and I was rather concerned 
when he received what appeared to be quite a serious threat. 

There had been a very dreadful murder by a fourteen-year-old called James Frijaf who had 
murdered a child in rather horrific circumstances. The child was an eight-year-old girl and 
Frijaf had been convicted and sentenced to life imprisonment. It was a rather awkward one 
because he was only fourteen years-of-age and there was nowhere to put him except in an 
adult prison. The law didn't provide for infant murderers or make special arrangements for 
infant murderers. 1 

However, that was an aside to what I'm talking about. A letter was received by Brian Tennant 
and was sent to the Commissioner of Police. It was signed, "Big Bad John" and carried the 
name of J E Cullen at the top. John Edward Cullen was a man of 22 who was serving a 
seven-year term for drug stealing. The letter appeared to contain a personal threat to Mr 
Tennant. The writer of the letter, referring to the fourteen-year-old boy, Frijaf, said that he 
could not wait to see this boy who murdered the girl. He said that since arriving at Bartons 
Mill he was getting himself into tip-top shape and was going to enjoy himself. This man, 
Cullen, had already been sentenced to one month for assaulting another murderer, Maloney - 

who I referred to previously - who was a double murderer. Maloney had been sent to hospital 

'This was a curious anomaly. An infant convicted of wilful murder could be detained in an institution other than 
a prison for adults. However such non-adult detention was not available for an infant convicted of the lesser crime of 
murder (Frijaf's case) - IM. 
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with facial injuries and fractured ribs. The letter said: "Incidentally there are a couple of 
things that YOU" (referring to Mr Tennant) "and I have to discuss personally. I'll be around 
to see you about it some time after I get out. That's a promise. Till then, take care." This 
appeared to be a threat and I expressed my disapproval of it. I'm not sure whether Mr 
Tennant required any special protection - I don't think he did - but I know that he either had 
been, or was later, the victim of an assault because he told me, so that one couldn't take 
threats like this idly. 

END OF TAPE TWENTY-EIGHT SIDE B 
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EH Now, what were the federal proposals for family law changes that came 
up towards the end of '81? 

MEDCALF The federal government had obviously got fed up with the lack of action 
by some of the States in relation to amendments of their legislation in regard to family law 
matters. Some of the States were dragging their feet very noticeably, particularly Victoria and 
New South Wales, and I have referred to this previously in these notes. The federal 
government was proposing that it would use whatever constitutional power that it might have 
(and I emphasise might have because it was not at all certain) to change the law in relation to 
property settlements and give increased protection to wives and children from physical attack 
and extend the court's powers to deal with custody and maintenance of children. It was even 
suggested that they might allow the news media to report Family Court proceedings. These 
were some of the proposals which arose from the inquiry that they'd had and that came out of 
the frustration from years of inactivity by two of the States. 

We were confronted with this and I was aware that the federal government were going to take 
this action, but it didn't concern me because we had already covered these matters ourselves. 
We'd provided laws in this State covering divorce property settlements, and in relation to 
custody we believed we had the most advanced law in Australia. Most of these matters which 
the federal government was putting forward were already covered by our own law, and I 
didn't believe that anything they were proposing would make any difference or improve the 
situation here. But I was a bit sympathetic to the federal government in what they were doing 
because of the inability to get any action from some of the other States. That was the only 
time, I think, that I found myself onside with the federal government when they were 
proposing to override State laws. 

EH Now, there were issues addressing the needs of the north as well. What 
were these? 

MEDCALF Well, Sir Charles Court was to address the Northern Australia 
Development Council Seminar in Katherine in the Northern Territory, but at the last minute 
he had to go to Sydney on government business and he asked me if I would take his place and 
read his speech for him. So I went to Katherine. There was a very big attendance at this 
seminar. People had come from Queensland, Western Australia, the Northern Territory and, 
indeed, from a number of the southern States, to discuss matters relevant to the development 
of northern Australia. This was probably about the third or fourth year that this seminar had 
been operating and it may have been the first time it was held in Katherine. 

So I delivered the speech which had been prepared for delivery by Sir Charles Court, and the 
main thrust of it was that the north of Australia was being neglected in terms of defence and 
that it needed a big defence boost, partly because of the number of industries which were 
located up there, the number of big projects - mining projects of various kinds of great value 
to Australia - and partly because of the long exposed coastline and the likelihood of smuggling 
and other influences coming in without the knowledge of the people in the south. Anyway the 
speech was very well received and created quite a lot of interest. 
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The drive on community service orders. 

EH Oh right. This is the next thing we're going to talk about, this drive on 
community service orders. 

MEDCALF I believed that it was necessary to actively foster the use by our courts 
of community service orders. These were an alternative to imprisonment and it had been 
proved quite conclusively that they were very effective in returning something to the 
community by those people who had injured the community. You could only use community 
service orders in certain types of cases but they were a big saving, not only in terms of cost, 
but they also helped to establish the rehabilitation of the offenders. 

I went out of my way to put forward the value of community service orders when I was 
talking to Justices of the Peace at a number of different seminars. I also issued one or two 
press statements about the use of community service orders. Of course, the remarks that I 
made were not only directed at Justices of the Peace. Although I was talking to Justices of the 
Peace, exactly the same need for recommending community service orders applied in the case 
of the superior courts, and in a sense when I was commending them to JPs, I was also 
commending the use of these orders to the superior courts involved in the criminal law.1  

EH An important area was the speeding up of justice; how were you dealing 
with this? 

MEDCALF Well, arising out of the general question of delay in the courts and 
improving the administration, we were constantly looking at ways of speeding up the justice 
system and improving it - improving its efficiency. This involved not only matters of law 
reform proper but also quite a lot of administrative matters, and perhaps I could just deal with 
each of them more or less in one sentence. 

There was an old law which provided that a government or a local authority was not liable for 
repairs to a highway if they did nothing about it. If they started to repair the highway then 
they could be liable, but if they did nothing about it and left, say, a hole in the highway (that 
is in the road) they were not liable for damages. This was obviously something which had to 
be taken care of and we had a report from the Law Reform Commission which recommended 
that we should abolish this old law. I commended it to the minister responsible and to the 
department, but during the balance of my time in office I couldn't get any response out of his 
department. 

We provided for the microfilming of court records so as to preserve court space and to make 
more room available without having to build extensions to some of our courts. 

'This was achieved by publicity given to my comments to JPs. I couldn't very well lecture the judges even if I 
was disposed to. But there was a good case for greater use of community service orders and I believed the message 
would register (IM). 
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I recommended that there should be a study of joint ownership (that is, the holding of 
property as joint tenant or as tenant-in-common) because of the problems with which I was 
acquainted in relation to wills and family arrangements. 

Articled clerks and candidates for admission as legal practitioners always had to be British 
subjects and we changed the law to provide that it was no longer necessary to be a British 
subject. 

Our course of training for Justices had started and 181 Justices had enrolled and 7 had 
completed it; the first to complete it being a Kondinin crop-spraying contractor. 

I had to remind some of the judges and the public that unsworn statements in court had been 
abolished in Western Australia. They had not been abolished in some other parts of Australia, 
notably New South Wales, and there was criticism by one of the English "law lords" who 
attended a legal conference in Hobart, saying that it was time Australia abolished unsworn 
statements. I had to point out that we had already done this. Indeed, it was a matter of some 
pride to me that we were already well ahead of many other parts of Australia in a whole 
number of aspects of our law. 

We proposed to amend the Justices Act and we did, in fact, amend it, so that when people 
received a summons they could mark on the summons if they were going to plead not guilty. 
Prior to this the court didn't know until they turned up whether they were going to plead 
guilty or not guilty. They could write guilty on the summons but they couldn't write not 
guilty. We provided that if they wrote not guilty then at least the court would know what its 
commitments were and it would save an enormous amount of time. That law was changed - 

the Justices Act. The media had a bit of fun with that, having headlines like: "Guilty or not 
guilty? - that is the question." That, of course, was rather a meaningless headline to most 
people. 

We replaced a whole number of serious crimes, such as manslaughter, arson, incest, burglary 
by night, and certain types of robbery, which carried life imprisonment with a penalty of 20-
years gaol. It didn't mean, of course, that the judge had to award 20 years - he would have a 
discretion. 

We changed the legal aid provisions so as to give the Legal Aid Commission more discretion 
in terms of the cases to which they granted legal aid. 

We abolished the annual month-long summer break which the local courts had always had so 
that there would be no summer break. Staff would take their holidays throughout the year as 
they fell due but the courts would continue to work during January. 

'The Lord Chief Justice of England, Lord Lane. This was only one of numerous occasions when I had to remind 
the media, particularly in the Eastern States, that many of our laws and even administrative practices differed from 
and were well ahead of those in NSW and Victoria (IM). 
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We had already reduced the period of imprisonment of non-payment of fines so that one day's 
imprisonment equalled $20 of an unpaid fine, so as to reduce the period which people who 
didn't pay their fines would spend in prison. 

EH Now, what was the attitude to retrospective legislation? 

MEDCALF We generally took the view that we were not in favour of retrospective 
legislation. It was something which is really a legal principle that retrospective legislation is a 
bad thing. I had always had that view but there were a few occasions when we accepted 
retrospective legislation when we were quite satisfied that it was necessary in the public 
interest; in other words, when there was some special need to protect the revenue or when the 
public or the government (that is the revenue) was liable to suffer if some action was not 
taken. There were a few cases where we did backdate the laws but whenever that happened 
we were careful to make a public announcement. However, in general principle, I think this 
has been extended too far since then, and we now have the spectacle of the federal 
government in Canberra simply making a press statement that they're going to do something 
and the law is expected to change from the date of the press statement. The problem is that 
when the time comes to bring in the law, which in some cases has been up to eighteen months 
or two years later, the situation has changed dramatically and they don't change the law in the 
manner which they said they were going to when they made their announcement. So it's 
something you have to deal with very carefully and we were very careful about retrospective 
legislation. 

EH Could you just give us some examples where you thought it was 
necessary to use retrospective legislation? 

MEDCALF We had backdated some pieces of mining legislation. This was in 
relation to legal proceedings over the disputed Argyle diamond claims. We made it clear that 
that would be retrospective. There were one or two other cases involving the Grain Pool and 
the State Energy Commission where there may have been technical breaches of the law by 
those bodies over recent years. In other words, it had been discovered that there might have 
been some inadvertent breaches of the law by these government bodies and we had to 
backdate the law which we passed in ordered to ensure that nobody was able to take action in 
relation to those breaches. We were careful not to penalise individual people but they were 
mainly technical matters where nobody had, in fact, brought any proceedings. 

EH What was the second public symposium that you held? 

MEDCALF Well, the first public symposium had been so successful that I thought 
we ought to have another one, and it was arranged that on 5th December we would invite the 
public to be present in the Public Works Department in Havelock Street and discuss any 
aspect of the criminal law. Offences against property seemed to be the biggest category of 
crime in WA, certainly according to the police, and we wanted the public to give us their 
views because their views had been very helpful at the first symposium that we'd held. 
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The first symposium had led to the establishment of a committee of inquiry (that's the Dixon 
Committee) into the rate of imprisonment in WA,1  and to review penalties under the 
Criminal Code, and this produced a number of important recommendations. The review of the 
Criminal Code was proceeding. 

Well, we held this seminar. There was quite a lot of interest in it. We had representatives 
from the country, references to the degree of rural crime, and some quite important speeches 
were made by knowledgeable people including members of the police force and others. One 
important comment was made by Detective Sergeant Evans who said that more than 75 per 
cent of all offenders charged with criminal offences in WA were juveniles and most of them 
were teenagers. He blamed a breakdown of ethics and moral standards, and referred also to 
the number of motor vehicle thefts and problems arising out of juvenile crime. The general 
consensus of opinion was that action had to be taken in connection with juvenile offenders, 
although we didn't get any very clear indications as we had got from the early symposium. It 
wasn't as well patronised, this symposium, as the first one. The attendance wasn't what we 
had hoped for and, generally speaking, they concentrated on juvenile crime - juvenile 
offenders. 

EH The use of non-lawyers as magistrates; what was your attitude here? 

MEDCALF Well, I was receiving more correspondence from my old friend, Mr 
Malcolm Hall, who had been in correspondence with me over the years. He didn't write to 
me directly, of course, he wrote to the press and criticised me, and he suggested what he had 
suggested before, that we shouldn't have public servants as magistrates, that they should be 
lawyers, and he said that I was just not aware of the serious situation existing in the lower 
courts. I had to reply and point out some of the facts to him, that in fact the situation had 
changed considerably since the early days when magistrates were public servants, that 
substantial amendments had been made to the Stipendiary Magistrates Act conferring on the 
magistracy complete independence from the public service, and placing the magistracy in a 
position of proper judicial independence. I also objected to his implied criticism of the quality 
of some of our magistrates who were not lawyers and pointed out that although some of them 
had not got professional qualifications, they had been very successful in their role as 
magistrates, and also that besides having a sound legal training there were other qualities that 
magistrates required such as maturity, common sense, judgment, personal integrity and 
fairness, and we were also having difficult in finding sufficient legal practitioners with the 
right qualities available for appointment. 

There were one or two articles in the press about the difficulty of filling magisterial 
appointments. This was so. It was quite difficult to get lawyers to offer their services as 
magistrates. The salary at the time was $38 000 a year and neither I nor the President of the 
Law Society, Geoffrey Miller, knew why lawyers didn't want to offer themselves as 

'Resulting from this enquiry legislation was introduced in October 1981 to increase the rate of remission for good 
behaviour for prisoners serving fixed terms from one-quarter to one-third (ItvI). 
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magistrates. Mr Miller made it clear that although a magistrate's work might not be attractive 
to some, the biggest proportion of cases go to the lower courts and they are most people's 
only link with the legal system. We had had some temporary appointees from the legal 
profession but they didn't stay and generally, at that time, it was difficult to get lawyers to 
apply in spite of Mr Malcolm Hall's comments. 

EH The physical punishment of children; how did this arise as an issue for 
the government? 

MEDCALF Well, we were being asked to outlaw corporal punishment of children by 
parents. Miss Lyla Elliott asked us to do this to be in line with some of the international 
conventions where corporal punishment had been outlawed. It was suggested we were not an 
enlightened community because children could still be punished by their parents in the form of 
physical punishment. I declined to take any action about this. Whilst the law did not condone 
excessive chastisement of children and young people, in that there were strict limitations on it, 
we still didn't think that parents should be barred from some form of physical discipline of 
their children, so we took no action. 

EH What was the opposition to the Mining Acts? 

MEDCALF Well, I had to represent the Minister for Mines in the Legislative 
Council and we had a number of Mining Acts from time to time, or amendments to the 
Mining Act, and on each of these occasions the Liberal Member for Lower Central in the 
Legislative Council, Sandy Lewis, was strongly critical of the government. He seemed to have 
a thing about the Mining Act and he consistently opposed all amendments to this legislation. 
Once or twice he seemed to go over the top and there's a report in the Daily News on 21st 
October [1981] of his comments. Now I was present, of course, when he made the comments 
which were very critical of myself; I was present in the House because I was dealing with the 
various amendments he moved. He had aligned himself with the Opposition in these 
amendments. I may say he was quite entitled to do that. He had already indicated in the party 
room that he was opposed to what we were doing and therefore, under our party rules, he was 
entitled to say his piece and to oppose us in the House; that's the way that the Liberal Party 
worked in contra distinction with the Labor Party. But in the House he accused me of falling 
to give a straight answer to any question and said he was becoming irate at being trifled with. 
He described my replies as insulting and urged me to report to Parliament after I'd got a 
decent legal opinion. He also said that he wanted an answer out of me and he refused to be 
wiped out and he wanted an answer on the spot. He said if he was wiped out he would tell the 
government to get a new leader. Well, I listened to all he had to say. I wasn't really seriously 
moved by any of his comments because I knew he was opposed to what we were doing and he 
was just getting a little bit worked up about it. 

I read about it in the Daily News with some surprise because I really didn't think it would be 
published, but they published all these comments about me. Anyway Sandy Lewis came in not 
long after the Daily News became available, came into my room at Parliament House, and 



TAPE TWENTY-NINE SIDE A MEDCALF 350 

gentleman as he was, he said that he regretted having said some of the things that he'd said in 
the House. He was a very decent fellow and I didn't hold it against him at all. 

EH Was this an occasion where one of the members of your party crossed 
the floor when the vote was taken? 

MEDCALF Yes, he voted with the Opposition on a number of things, but they 
didn't have enough numbers to beat us so all the amendments that they'd moved were lost. 

EH The Penn-Rose Nursing Home allegations; what was the concern here? 

MEDCALF Well, this seemed to come out of the blue. I was not directly involved in 
this but I was brought into it. There was a nursing home called the Penn-Rose Nursing Home, 
in which a Mr Berryman was a resident or patient. This was a sort of convalescent home in 
Guildford, and Mr [Fred] McKenzie, a Labor member of the Legislative Council, had 
received a letter complaining about the treatment that Mr Berryman had received in this 
nursing home. He had a lot of very nasty bedsores and there were general allegations of 
mistreatment. 

END OF TAPE TWENTY-NINE SIDE A 
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EH There were articles in the Daily News you were saying. 

MEDCALF There were articles in the Daily News which alleged this mistreatment, 
and as a result of that, eventually a writ was issued by the Penn-Rose people against the Daily 
News and the newspaper's reporters. But a lot of questions were asked in the Lower House, 
principally by Brian Burke, who was then Leader of the Opposition, and there was a lot of 
fuss over the allegations made against the Penn-Rose Nursing Home. One might wonder how 
the government was involved in this but the Minister for Health, who was then Ray Young, 
was called upon to answer the allegations because there was a motion that there should be a 
judicial inquiry. Now the government did not believe that this merited a judicial inquiry and 
that's really why it appeared as if there was opposition from the government. The 
government's opposition was really to the holding of the judicial inquiry rather than a general 
defence of nursing homes, or what was going on in this particular case. 

Anyway the upshot of it all was that the government defeated the motion for a judicial inquiry 
in the Assembly on the basis that the matter was to be referred to me, as Attorney-General, to 
consider the allegations made about the nursing home and bring in a report. It didn't come up 
in our House, the debate was entirely in the Legislative Assembly. I then received the papers. 
I had to make one or two public statements about what I was doing and I pointed out that the 
matter would be looked into, and that the Attorney-General had a duty in respect of the 
administration of justice. If he was asked to make an inquiry then he would use the Crown 
Law officers to carry it out, and he would examine all the relevant files and issue a report in 
due course. The Labor Party said that they would hold their fire and reserve their judgment 
until they saw what sort of a report I produced. 

The papers did come to me. At first I thought that we were going to be able to give them a 
report a week later, but after the papers came they had to be sent to the Crown Solicitor, Mr 
Langoulant, for study, and he told me that it would be some time before a report was 
available. So as we were already approaching the end of December it was clear that a report 
would not be available until the following year. 

EH Courtesy in the courts; why was this an issue? 

MEDCALF Well, there'd been a number of complaints by members of the legal 
profession chiefly, but also by others, in relation to what they claimed to be rude judges. 
There were complaints that one particular judge had turned his back on the jury as soon as the 
defence counsel started his closing address in a particular case. There was another complaint 
that a Family Court judge had told a lawyer to shut up, and there were other complaints about 
interruptions and judges taking over the conduct of cases, adjourning the court when counsel 
was still speaking, and complaints of that type. The lawyers were certainly quite upset about it 
and I did receive a deputation from some members of the Law Society. 

I discussed the matter with the Chief Justice and he was equally concerned with me, and as I 
was attending a seminar in the south-west, at Bunbury - a seminar for Justices - I made my 
comments there on this question of judicial courtesy. The Chief Justice was present at this 
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seminar and he and others who were present, although they made no comment, certainly 
heard what I had to say. It appeared to me, and I made it clear, that there had been some 
discourtesy by some judicial people (I didn't name them, of course) and that courtesy was one 
of the main requirements of a judge, and that although he should have a grasp of legal 
principle and intellectual ability, he should realise that many people would appear only once 
in a court and they'd carry a lasting impression of a discourteous judge, or of some remark 
that was made to them of a personal nature - directed at them - when they didn't have the 
opportunity of replying. So I made some quite strong comments about this and I was able to 
quote Sir Owen Dixon when he was the Chief Justice of the High Court. When he took his 
seat he said it was important to maintain prestige of the legal profession and the status of the 
judiciary. 

My comments were followed up shortly afterwards by the Chief Justice himself who published 
an article in the Law Society journal on the same subject. This fortified me in what I had said 
and I was then asked to give the full text of my [Bunbury] address to the Law Society, and 
that was then published by them also. So those judges who required it got a full burst of 
views on how to behave in the courts. I must say it was only a minority of the judges but I 
hope that it had some effect on them. 

EH Did you get feedback that it was effective? 

MEDCALF Well, I didn't get any more complaints. 

EH Now the appointment of Mr Howard Olney to the Supreme Court; what 
was the background to you making that appointment? 

MEDCALF Well, Mr Olney had been persuaded to stand as a candidate for 
Parliament. He had, of course, been a member of the Labor Party for a long time and he was 
selected and put into the seat of South Metropolitan Province in the Legislative Council. He 
was a very effective lawyer, a very good lawyer, whom I knew from my own experience in 
the law. He had a good reputation, he was honest and straightforward and he was a very 
effective member of the Legislative Council. I welcomed him there because he straightened 
out a lot of the thinking and he played a very significant part in some of the legislation that 
was going through, particularly amendments to the Workers' Compensation Act. He knew a 
lot about the Workers' Compensation Act. He, I think, specialised in it at one stage, and his 
comments were very useful and he put forward a number of amendments which considerably 
improved the legislation which our government was putting through. I wasn't handling 
workers' compensation - it was nothing to do with me - and I was quite pleased at the effect 
that Mr Olney's amendments had on the legislation. But he became rather discontented and 
rather disenchanted with his role in the Legislative Council; it didn't seem to be what he 
thought when he first went in. I suppose this is a feeling that a lot of people have in many 
kinds of jobs; that when they have taken it on they think it's not what they expected it to be, 
and it was certainly very different to private practice of the law as he had known it. 
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He was obviously quite disenchanted and the time came when we were about to have a 
vacancy in the Supreme Court. Mr Justice Jones was retiring. I think he'd reached the retiring 
age, but in any event his eyesight was failing and he felt it was time for him to go. He had 
felt for some time that he should retire, and we knew that he was retiring in the following 
February. We were looking around for a suitable person to put in his place in the legal 
profession. I've already indicated that there weren't a great number of possible prospective 
candidates. There was a bit of a shortage of suitable people but by that I don't mean to say 
that Mr Olney was simply.... that his name was put forward because there was a shortage. 
That is not the case. He was in all respects, highly qualified and very well fitted to be a 
judge, and when it was suggested to me that he should be considered, I was aware of his 
personal qualities and I had no hesitation in endorsing it. I spoke to him and asked him if he 
would be prepared to accept an appointment and he said readily that he would. I suppose it 
fitted in with his disenchantment with the Legislative Council. That's how he came to be 
appointed. 

EH What is the background to people's names being put forward? Who 
actually made the suggestions? 

MEDCALF Well, the appointments are recommended by the Attorney-General to the 
Cabinet. That's the basic background, and it's certainly the background that was always 
observed in my time. When there is a vacancy (and this applies not only to the superior courts 
but also to the lower courts) the Attorney-General, if he's got any sense, wouldn't rely on his 
own hunches. He would have a discussion with the Solicitor-General and anybody else that he 
considered to be relevant so as to make sure he got the best appointment. Now that, I think, is 
the ideal system and it's the system I always followed. Anyone who is a prospective 
candidate, the name is usually mentioned or put forward at that time. It's not advertised so 
that you ask for people to put themselves forward, because some people who have no chance 
of ever being appointed because they wouldn't be suitable, would undoubtedly recommend 
themselves and you'd be wasting a lot of time. You can't do it that way. The system worked 
very satisfactorily in my time - in the State. There's a quite different system in the 
Commonwealth and I must say that there were a number of appointments made by the 
Commonwealth which we thought were not in the best interests of the country. 

Well, Mr Olney's appointment precipitated a suggestion by the media, which shows how 
wrong they are, that he'd been appointed by me so that I could appoint myself to the next 
vacancy. Indeed, there was an article by Robert Bennett, I think in the Sunday Times, which 
made clear suggestions that the "educated money" is being wagered that I would not continue 
after the next State election, that is, continue in Parliament. Bennett had also suggested that I 
would be taking up an appointment as a Supreme Court judge and the Western Mail had a 
report written by Tony Warton on December 24/27th (the Christmas weekend) stating that I 
was expecting to retire from politics to become a Supreme Court judge. He said that political 
associates said that "Mr Medcalf, 63, was keen to seek appointment to the court when 
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legislation to increase the bench to eight judges was passed next year." They1  said the 
appointment of Howard Olney to the vacancy in the Supreme Court would help to prevent 
political criticism; that the Labor Party had welcomed Mr Olney's appointment and would 
find it hard to accuse the government of jobs for the boys if I followed Mr Olney to the 
bench. Warton went on to also say "Sir Charles Court faced angry questioning from several 
Liberals about Mr Olney's appointment at Friday's meeting of the Parliamentary Liberal 
Party." Now this was completely erroneous. I don't believe anybody questioned Mr Olney's 
appointment. I can't recollect it. There were certainly no angry comments made of any kind 
whatsoever. Indeed, the members of the Legislative Council had all become well aware of Mr 
Olney's capacity and none of them would have questioned it. 

Sir Charles Court had just announced that he was going to step down in the New Year and the 
Liberal Party had selected Ray O'Connor as the next leader, who would become Premier 
when Sir Charles stepped down for the balance of the term of the government. There was a 
lot of speculation going on about who would join the Cabinet and who would leave it. Robert 
Bennett had already suggested that I would not continue after the next State election, and also 
he said that Mr Wordsworth was likely to receive a knighthood. Both of these proved to be 
false. I don't know that there was any real likelihood of either of these events taking place. 
Tony Warton's article had suggested that my colleagues believed that the expected change of 
political style under Mr O'Connor would not suit my conservative nature.2  Then it was 
further said that associates in the legal profession said that for some time I had privately 
expressed strong interest in finishing my working life as a Supreme Court judge. Now all this 
was totally false; it was all rumour or gossip or fabrication. 

On 25th December, Christmas Day, the West Australian contained a report that I'd denied that 
I would retire from politics next year to become a Supreme Court judge. The suggestion in 
the Western Mail, I said, was arrant nonsense, that it never crossed my mind. The story was 
not true and it was written without consulting me. I had no intention of resigning from 
Parliament and I had no objections to serving under Ray O'Connor. 

So that was the end of that report, but it didn't stop Robert Bennett, on 27th December, from 
speculating again about the intense lobbying for Cabinet posts, and referring to the "month of 
the long knives" and how the young Turks in the Liberal Party were asking that certain 
ministers be axed to create vacancies in the Cabinet, hopefully for them. He referred to the 
fascinating situation of seeing MPs jockeying for Cabinet positions, that one good story 
offered to him suggested that I would be taking up an appointment as a Supreme Court judge, 
that a way had been cleared for me with the appointment of Howard Olney to the Supreme 
Court, and this would quell any criticism of my own appointment. However, he finished up 
his article by talking about me again. He said, "It is no secret in government circles" that I 
didn't really want to be the Leader of the Legislative Council, and that my "polite nature" was 

1 'They" refers to "political associates" (unnamed) as quoted by Tony Warton (IIM). 

2Conservatism has many facets, not always clear from a label (IM). 
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out of place in that atmosphere. So he checked on the position again as to the rumour about 
my future and he was told that there would undoubtedly be pressure to get me to stay in 
politics should I be offered a place on the Supreme Court. Then he said - he'd finally found 
out - he'd tracked down the source which told him that there was no move for me to go to the 
Supreme Court and that I would clearly be remaining in politics. Robert Bennett finished up 
by saying: "As I said, a fascinating situation." 

EH Mr Medcalf, just to backtrack one minute; when you said that you felt 
that appointments to the High Court were unsuitable, what was your reason for saying that? 

MEDCALF Well you see, we had secured at the constitutional convention, an 
agreement by the Commonwealth and all the States, including the Oppositions, with only one 
or two abstentions, that future appointments to the High Court would not take place unless 
there was consultation with the States. That was put into the law and consultation did take 
place during my time but it was consultation of a sort; it wasn't a satisfactory form of 
consultation. The consultation on one occasion consisted of being asked by the Commonwealth 
Attorney-General's Department whether we would like to nominate anybody for appointment 
to a vacancy which had occurred on the High Court. This same request was made of all the 
State Attorneys-General and, of course, they all made their own suggestions and then the 
Commonwealth made its own appointment. Now that didn't strike me as being consultation in 
the proper sense at all. Technically it was consultation when they were asked who they would 
particularly like to see on the High Court. But the Commonwealth then made its own 
appointment, and to what extent they took ANY notice whatever of the suggestions that were 
made is unknown. Now that to me seems to be quite unsatisfactory, and some of the 
appointments which they made, we did not consider to be of the most suitable people. 

For instance, we believed there should be a wider choice of people from the various States. 
Traditionally they'd all come from New South Wales or Victoria - there'd never been a judge 
from Tasmania or Western Australia or South Australia until Sir Ronald Wilson was 
appointed. That followed after these discussions at the constitutional convention. Subsequently 
there has been another judge appointed from Western Australia. There had been one or two 
from Queensland prior to this, but the judges traditionally had all come from the Eastern 
States and we didn't consider this was suitable. We thought there should be a much wider 
discretion in terms of where the judges came from because a lot of the questions that have to 
be decided in the High Court, where they infringe on constitutional law or matters of opinion, 
are not exclusively law but are frequently based on philosophical views.' 

END OF TAPE TWENTY-NINE SIDE B 

1Sir Robert Menzies had said many years before that constitutional law was "half philosophy, half law" (IM). 
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A further interview with Hon. Ian Medcalf held at his office on 2nd February 1994. 

EH Mr Medcalf, you've indicated that 1982 was a particularly productive 
and busy year for you. It started with the Offshore Settlement - what was involved with that? 

MEDCALF Well, this was simply the coming to fruition of the work which we had 
already done. We had, in fact, over many years, been negotiating with the Commonwealth 
and other States, through the Attorneys-General Conference, and with the assistance of the 
Conference of Solicitors-General, and also at the Premiers' Conference, endeavouring to 
overcome the ridiculous situation which had occurred as a result of the High Court judgment 
in the Seas and Submerged Lands case. That decision by the High Court was to the effect that 
the Commonwealth had jurisdiction in the territorial sea from low-water mark outwards, and 
the State which previously was believed to have jurisdiction over the three-mile limit, no 
longer had it. That decision in 1975 precipitated a crisis. 

Since the States had been in existence, indeed prior to that in Colonial times, the States had 
looked after the three-mile limit territorial sea. They had exercised legal power there. They 
had provided laws which were thought to operate in the territorial sea, and there'd never been 
any serious challenge to this until the High Court decided, at the end of 1975, that under the 
external affairs' power of the Constitution, the Commonwealth had the jurisdiction. This 
jurisdiction extended right out, as I say, from low-water mark on the beaches of Australia to 
whatever extent the territorial sea might ultimately reach. 

There'd been a lot of attempts made to rectify this situation, and at first the Commonwealth 
was quite adamant that they had the power and they would exercise it in this area but, of 
course, it was speedily realised that it was futile for the Commonwealth to attempt to exercise 
all the powers in this area. They'd need another army of civil servants who would be 
duplicating work that was already being done in the States, and there would be great 
confusion. Indeed, they would have to learn their job right from the start because they had 
never handled matters within the three-mile limit. This covered matters such as exploration 
for petroleum or for other minerals; the granting of mining tenements, mineral leases where 
there were precious metals or coal or other minerals to be found under the seabed; the 
passage of ships, navigation, the environment, marine pollution, fisheries and quite a host of 
matters - including even the criminal law. 

So it was very important for the Commonwealth and the States to reconcile their views. As I 
have mentioned, it was discussed on many occasions and finally, after a lot of backing and 
filling, there was an agreement reached at the Premiers' Conference in Canberra on 29th June 
1979. This agreement really put the States back in much the same physical position as they 
had been before, in relation to control of the territorial sea up to the three-mile limit for most 
practical purposes. It was agreed that the State powers should be extended by the 
Commonwealth, of course - which now had this power as a result of the High Court decision 
- the State powers should be extended into the three-mile territorial sea and, in addition, the 
title to the seabed would be vested in the States. This would enable them to grant mining 
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leases and other tenements, and to deal with port-type facilities and fisheries and other 
functions. 

There were certain matters in 1979 which had not been quite decided. There were still some 
arguments about the historic shipwrecks, particularly the Dutch shipwrecks off the West 
Australian coast, and in regard to fisheries. It hadn't been quite decided whether the 
Commonwealth or the States would control the fisheries. The general plan in regard to 
fisheries was that fisheries would be divided between Commonwealth fisheries, State fisheries 
and those which were to be run by a joint authority. The principle was that if the fishery was 
largely one which could be controlled in a land-based sense - that is from people operating 
from parts of the State, then it would most likely be under the control of the State. But if it 
was what was classed as a kind of international fishery - that is where you had, say, Japanese 
boats and boats of other foreign countries coming in and operating, both inside and outside 
our waters - then that was a Commonwealth responsibility; that would be administered by the 
Commonwealth. In addition there would be a joint authority which would have powers in 
relation to certain other types of fisheries. 

Those were the general proposals and whilst I haven't gone into them in complete detail, it 
was a signal agreement which was the only practical way of overcoming the problems which 
were brought about as a result of this decision of the High Court. 

The new Commonwealth law came into effect on 1st January 1982 and I can remember 
making a statement welcoming the legislation and indicating that this was a major advance in 
federal/State relations, that it would give to companies involved in offshore exploration 
certainty in relation to their activities and that, although the Commonwealth had certain 
powers of veto in relation to that particular type of activity (that is, offshore mining 
exploration), there were rules laid down as to how the Commonwealth could exercise its veto. 
This resulted from very detailed discussions which I had held with the Federal Attorney-
General, Senator Durack, in which, after a lot of argument on both sides (that is, argument by 
the mining people of the Commonwealth and the State), we decided that although the 
Commonwealth would have a right of veto, if it decided that certain types of exploration 
which the State proposed to grant were not in the national interest, they would have to give 30 
days notice of veto to the State and then representations could be made by the Premier to the 
Prime Minister. We also added in this agreement that the Prime Minister had to consult his 
Cabinet before the matter was resolved. This was to ensure that it wasn't just decided off the 
cuff by some official in the Commonwealth Department of Mines. 

So we were all pretty happy with the arrangements and we were, in fact, very pleased when 
the matter was finalised by the new Act coming into operation on 1st January.1  

1The Offshore Settlement was an outstanding example of successful political negotiations finding practical 
solutions in the face of a constitutional impasse or stand-off (DvI). 
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EH Now there was also an increase in the jurisdiction of the Local Courts 
early in January. 

MEDCALF Well, we had, of course, been concerned with the problem of build-up 
of matters in the courts, and as I mentioned previously we had decided to abolish the statutory 
one month's holiday which was always enjoyed by members of the Local Court. There had 
been a build-up of about three months' delay in Local Court matters at this stage, and if they 
were to have another month's holiday they would have had four months' delay. But in 
addition to abolishing the holiday.... 

EH Oh, was this a problem in doing this? What reception did it receive? 

MEDCALF No, it wasn't a problem because the staff were able to take their 
holidays throughout the year. At first the staff were a little upset about it because they thought 
they were going to lose their holidays, but it was quite apparent that they couldn't maintain 
closure of all the local courts for a whole month while people were waiting to have their 
matters attended to. But at the same time as we did this, we increased the jurisdiction of the 
court so that more matters could come to the Local Court which previously had to go to the 
District Court. 

Yes, there were various articles about this from one or two people who wrote in the press 
about it and persuaded the news hounds that they were going to have a bad deal. But the Law 
Society supported the action we were taking and, of course, public opinion was clearly behind 
us. In addition, of course, we had also taken action to relieve some of the strain in the Courts 
of Petty Sessions by providing that Justices of the Peace could hear a number of uncontested 
matters where there were pleas of guilty in traffic cases, and where the magistrate's time 
would otherwise be wasted. 

EH What was the situation regarding the law of absconding debtors? 

MEDCALF This was a matter which I believed should be taken in hand. It had been 
a bit of a laughing stock amongst law students for a long time that we had an Absconding 
Debtors' Act which dated back to 1877, in the days of sailing ships, when virtually the only 
way of leaving the State was by ship. There was simply no other way. 

The provisions of the Absconding Debtors' Act, the old one, were that if anyone owed an 
amount of $40 or more and was about to leave the State, that person could be arrested. This 
was very awkward in modern times where people could leave the State by air, to get to the 
airport and be about to leave and to have forgotten to have paid the electricity bill, for 
instance, and be arrested in the airport for a debt of $40; it was not only embarrassing but 
was rather silly. I'm not suggesting that the SEC was likely to use this Act but it had been 
used on a number of occasions in quite recent times. There was one fairly recent case of a 
German couple who were involved in a dispute over money. The Act was used against them, 
and there were other cases at that time. 
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Of course, we didn't believe that people should be allowed to leave owing money, but the 
whole matter had to be put on a more up-to-date basis. We had a report from the Law Reform 
Commission which had been requested by me some time before, and this suggested that the 
claims should be at least $500 before the Absconding Debtors' Act should apply, and that 
people should not be arrested, there should be a summons and it should be issued in good 
time so that the matter could be heard before a court - in good time before the person left the 
State. So we accepted these recommendations and I put it to the Cabinet which agreed and the 
Parliamentary Counsel was instructed to prepare legislation. I may say it took some time for 
the legislation to be prepared and although, in effect, we were the authors of it, that 
legislation' didn't come out until after we had left office in the following year. 

EH This is also the time when human tissue transplants were becoming a 
possibility. What was the situation regarding the law? 

MEDCALF Well, there didn't appear to be any really effective law in regard to 
human tissue transplants. There was, in fact, an Act of 1955, the Tissue Grafting and 
Processing Act, but it and other laws were under consideration by the Standing Committee of 
Attorneys-General. This was an Australia-wide problem at the time and there were a number 
of complaints of bones and tissue being removed from deceased people, including children, 
for testing and for various other purposes. This was happening in all the States and there was 
a good deal of resentment by some of the relatives who found out what was going on, so it 
was clearly necessary to do something about it. The Minister for Health, Mr Young, got in 
touch with me and the Medical Board had also expressed concern, so I undertook to do what I 
could about it, and I took the matter up with the committee which had been formed by the 
Attorneys-General Conference. 

A little later, a few weeks later, there was a report of a widow who was very upset because 
her husband's eyes had been used for a transplant operation without her permission. This was 
given publicity in the press and it was, of course, a cause of considerable concern. When it 
was investigated absolutely nobody was able to throw any light on it. Obviously there was 
some sort of a cover-up going on and nobody came forward. It was impossible to get any 
information from anywhere, so the matter was clearly one which required government action 
and we put that in hand. 

EH Straying stock was still a huge issue that was always drawn to your 
attention on country trips - is that correct? 

MEDCALF Yes. Well, there were no new developments in this. We had decided, as 
I've mentioned before, that in future accidents caused by straying stock would be determined 
in accordance with the law of negligence. But each time I went to the country (which was 
quite frequent on Justices' seminars and on other occasions) I was asked questions by the 
country newspapers. There was a a great deal of interest in this, of course, amongst farmers, 

1Restraint of Debtors Act No. 73 of 1984 (ItvI). 
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and I made a number of statements basically repeating what we were going to do. We were 
going to accept the report of the Law Reform Commission and introduce legislation, which 
indeed is what happened. 

EH Can I ask you now about the resignation of Sir Charles and Ray 
O'Connor's taking on of the Premiership and the Cabinet changes that ensued? 

MEDCALF Well Ray O'Connor, of course, as the new Premier (coming in about the 
end of January) had the opportunity of appointing his own Cabinet. 

EH Was he elected unanimously? What was the situation on the retirement 
of Sir Charles? 

MEDCALF Well, they had an election. Quite frankly I can't recall.... I think 
perhaps there may have been another candidate it may have been Mr Rushton, but I can't 
quite recall that. It may have also been Mr [Graham] MacKinnon as he was a frequent 
candidate every time leadership positions came up. But in any event, Ray O'Connor got very 
substantial support so he took over automatically as soon as the date arrived for Sir Charles to 
retire. Sir Charles had announced his retirement and he retired - I'm not certain exactly when 
it was - but towards the end of January in 1982.1  

Now Ray O'Connor went off for a holiday to Malaya and he took a lot of files with him to 
work on his Cabinet appointments. He said that he was going to do this when he went. He 
said he would have a Cabinet reshuffle and that he would have discussions with Mr Rushton 
(who was the Deputy Leader of the Liberal Party) and with me, I being the Leader of the 
Legislative Council. The press, of course, speculated as to what was going to happen and 
surprisingly they did hit the nail on the head with a couple of their forecasts. They indicated 
that widely-tipped changes to the ministry would include Mr Grayden and Mr Wordsworth 
leaving office and, indeed, that is what did happen. Both Mr Grayden and Mr Wordsworth 
ceased to be members of the Cabinet when Mr O'Connor finally made his decision. He had, I 
believe, offered the position of Agent-General to Mr Wordsworth but he declined and, 
according to the media, he had written his own ticket out of the ministry by rejecting the 
London job. 

New ministers included Mr Pike and Mr Clarko and Mr Shalders. Norman Moore, who had 
been the Cabinet Secretary, lost his position, and Tom Knight was appointed in his place. 
These were all choices and decisions made by Mr O'Connor as Premier. He did have a 
discussion with Mr Rushton and myself but he had, in effect, made his own decision as to 
what was going to happen. He did tell me that he found it very difficult to tell Mr Grayden 
that he was no longer a member of the Cabinet because they'd been associated together for so 
long. 

1Sir Charles Court retired from Parliament on 25 January, 1982. 
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Anyway those were the changes he made and Mr Pike was given a full Cabinet position. Mr 
Laurance and Mr [Barry] MacKinnon, who had been honorary ministers before, were 
upgraded to full ministers and two of the new Cabinet members, Mr Clarko and Mr Shalders, 
became honorary ministers. These honorary ministers had to remain as honorary pending the 
outcome of a Supreme Court case in which the Labor Party had claimed that we had breached 
the Constitution Act, or breached the Constitution, when we increased the number of members 
of the Cabinet. So they had to continue to serve without full remuneration - the two honorary 
ministers. In fact, what happened was, the other ministers contributed about $150 a month 
from their own salaries to make up some of the difference to the honorary ministers. The 
whole thing was a curious idea. I, myself, had been an honorary minister for six months, long 
before this - way back in 1975 - and although the Premier had said that they would make up 
my salary I declined to receive it because I really didn't want to be a burden on the other 
ministers. I'm not saying that the new honorary ministers were a burden on the other 
ministers but the whole arrangement was not very satisfactory from the point of view of 
anybody at all. 

One of the problems of honorary ministers was that they couldn't accept full responsibility 
under the Constitution, that is our Constitution, and although they were doing work on their 
portfolios, they couldn't sign official documents which had to go through the Government 
Gazette. That all had to be done by one of the ministers with whom they were associated so 
that one of the other substantive ministers had to sign virtually everything that the honorary 
ministers did. It was altogether a thoroughly unsatisfactory arrangement, and as it all turned 
out, it all ended up by being a bit futile because ultimately after the Wilsmore judgment was 
given, which was later in the year, the Supreme Court then gave its decision on the case 
brought by the Labor Party to the effect that there was no breach of the Constitution and they 
then were appointed substantive ministers. 

EH Mr Medcalf, what was your opinion of the strengths and weaknesses of 
the O'Connor ministry? 

MIEDCALF Well, of course, the press went into this far more carefully, perhaps, at 
the time, than I can personally recollect, but looking through some of the press reports I 
notice that on 30th January the West Australian published a statement that a leading Liberal, a 
member of the Legislative Council, Sandy Lewis, resigned as Parliamentary Secretary to the 
joint government parties amid ill-feeling over a Cabinet appointment. It was said in this 
statement that he was one of several senior MLCs who were overlooked in the new Cabinet. 
This is one of the problems, that if you change people around and take out ministers who in 
fact are doing a reasonable job (such as I believe both Mr Grayden and Mr Wordsworth were) 
and you put new people in, a lot of the other people who think they're just as good as the new 
people, say: "Why wasn't I appointed?" 

I don't think that the Cabinet was improved by the changes which were made at that particular 
time. I think it was unfortunate in a way one year before an election to create personal 
problems within the party, which is what happened. There's a reference there to several 
members of Parliament who were obviously upset, not only Mr Lewis but several others. 
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EH Who else is mentioned as being upset? 

MEDCALF Well, they mentioned Mr Ferry and Mr John Williams, and then several 
of them then turned around and criticised Sandy Lewis. They said in the same article that 
many Liberal MPs were critical of Mr Lewis for his heated clashes with me during the debate 
on the Mining Act last year. I've already referred to that. Clearly there was quite a bit of 
discord created in the party and although Mr O'Connor was quite entitled to make his choice, 
and he was quite within his prerogative in doing so, I'm not at all sure that at this particular 
time it was a wise move to make all these changes. He perhaps could have made some but not 
to the extent that he went. In fact, although I got on well with all these people - I mean I 
knew them all very well and I could see their good points and perhaps their weaknesses - 

coming in cold as new ministers the year before an election, with important tasks to do, made 
it very difficult for them. 

END OF TAPE THIRTY SIDE A 
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MEDCALF It made it very difficult for them and very difficult also for the 
government. As I say, I got on very well with the ministers and I don't have any personal 
argument in this matter. I wouldn't wish to be critical of them but they did have to lean very 
heavily on the older ministers who'd been there for some time, and I know that one or two of 
them were dependent for quite a while on advice which I gave them. I had no objection to this 
at all and I was only too happy to help, but I just wonder if it was sensible to bring novices, 
or comparative novices, in at this rather vital stage, the last year of the government. I don't 
think it helped the government. 

EH One of the next issues facing you as Attorney-General was the small 
debts court. 

MEDCALF Well, this was something that I wanted to do. It wasn't really in a sense 
a problem that I had to overcome. It was a Law Reform initiative in the same way as the 
Absconding Debtors' Act was, although on an entirely different subject. 

For a long time we'd been conscious of the benefits which had accrued to consumers as a 
result of having set up a small claims tribunal which provided a ready tribunal, easy of 
access, for members of the public who had small claims in relation to business purchases and 
so on, which didn't amount to a tremendous lot of money, and it was very useful. It was felt 
that with the increasing costs associated with legal matters, it would be desirable to have the 
corollary of a small claims tribunal; that is, a small debts tribunal where people could claim 
debts from debtors without a great deal of costs attaching to the claims so it could be settled 
as simply and easily as possible and with the least amount of expense. 

I had asked the Law Reform Commission to inquire into this, and in 1979 they had issued a 
report dealing with disputed debt claims of up to $1000 and this had been tabled in 
Parliament. We didn't adopt the report exactly as it was but I got the Parliamentary Counsel 
to work on proposals for a small debts court, and after a lot of consideration by the Crown 
Law Department, not only the Parliamentary Counsel, it was suggested that we should not 
have a separate tribunal but we should have what you might call a separate division of the 
Local Court which could provide a simple, inexpensive and speedy means of determining 
small debt claims. Now this was not designed to assist consumers, it was designed to assist 
creditors. It was, as I mentioned, the corollary of the small claims tribunal which was 
designed to assist consumers, but we wanted to have the same kinds of conditions and to 
restrict access in such a way that it didn't become merely a debt collection agency with all the 
attendant extra costs which are always added on to these claims - court costs and solicitors' 
costs and fees. 

So a scheme was devised whereby there would be a small debts division of the Local Court 
and it had been included in the government's 1980 policy speech that we were working on 
something along these lines. Finally we were able to work out the details and I made an 
announcement that we would introduce legislation later in the year. There was a typical 
response from the newspaper, the West Australian on 26th January. The newspaper wrote an 
editorial headed, "Delayed reform", and, in effect, what it was saying was that whilst I had 
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said that a committee was in the advanced stages of examining the proposals, and an 
announcement on the full details would be expected, this would not be before time. Now this 
is the standard response which one gets when you introduce a reform. People will think that it 
should have been done earlier and it's very easy to say, "Well, yes, we approve what they're 
doing but it should have been done years ago," or words to that effect - irrespective of the 
intricacies of organising the legal procedures which are involved. Anyway the limit of claims 
was to be $1000 and lawyers were not to be allowed to attend the small debts court unless 
both parties agreed. This was to reduce the cost, and clerks of courts were to be instructed in 
how to assist the people who were involved in the procedures in completing the forms, and it 
was indeed, I believe, a salutary reform. At this stage we announced it but we still had to get 
the exact details worked out so I wasn't able to bring in the legislation immediately. 

EH You also officiated in January at the opening of a new courthouse. 

MEDCALF For many years the State had been proposing to have new courts. The 
Petty Sessions Courts, including the Local Court, had been held at Beaufort Street. The 
building was very old, and quite unable to cope with the amount of business which was 
required to be done there, and it was necessary that we should have a new court. I, myself, 
had received my early training in the courts at Beaufort Street and I suppose, like a lot of 
other lawyers, I had a bit of an affection for the building - old as it was - but it was quite 
clear that there must be a new building. Finally we were able to get the funds from the 
government and the new building in St Georges Terrace began to take shape. It had been 
agreed with the RSL that they would make their land available, their old Anzac House, and 
they would be given a long-term lease, or security of tenure at any rate, over part of the 
premises where they could continue to operate as the RSL, and, indeed, where they still do 
today. 

The law courts building, as it was erected, was a 15-storey, 26-court complex, and it extended 
from St Georges Terrace through to Hay Street and right up the west-side of Irwin Street. It 
had traditionally been called the District Court Building because it was to house the members 
of the District Court as well as the Courts of Petty Sessions. It was also designed to house all 
the criminal courts, including the Supreme Court when it was sitting as a criminal court. It 
was therefore wrong that it should continue to be called the District Court Building because it 
was going to house all the courts, and questions arose as to what we should call it. I asked 
various people in the Crown Law Department and around the place what their suggestions 
were for the name of this building. I got a variety of suggestions. I finally, myself, after 
looking through all these suggestions, condensed the description of the building into the 
phrase "Central Law Courts" and it was known as the Central Law Courts and is still known 
as the Central Law Courts today. I'm rather proud of the fact that I did finally get the right 
name for the building [laughs] because everybody had a different name. I may say shortly 
after we decided that the name should be Central Law Courts, this was published in the press. 
I then received a rather angry letter from one of the District Court judges who wanted to 
know why we had changed the name from the District Court Building [laughs] by which it 
had always been known during the time that it was under construction. 
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Well, we had a few teething problems with it. First of all there was an argument with the 
police when we awarded a security firm in Subiaco the contract for guarding the court 
complex. The WA Police Union condemned our decision and said that they should do this 
job, that the police always looked after the courts and they should continue to. Of course, this 
ran completely contrary to the policy that you should try and take the police away from this 
kind of task and put them back into doing regular police duties, apprehending crime and that 
type of thing. Anyway they did condemn us but they didn't do anything more about it. We 
proceeded with our security contract. 

We introduced a new form of jury selection which has lasted through and will continue, I'm 
sure, and that was a jury pool system where the jury was selected by computer, and the juries 
are selected by computer to this day. This saves an awful lot of time, the computer making 
the selection, of course, based on the fact that certain people were ineligible. The computer 
simply had the names of eligible people and no-one could complain that there was any bias in 
the computer. 

The court was opened on Friday 2nd April by the State Governor, Sir Richard Trowbridge. It 
was quite an impressive ceremony. We had all the judges present and magistrates and as many 
people as we could bring together who were connected with the law. The particular floor of 
the building where we opened it (which was one of the vacant floors at that stage) was 
crowded - everybody seated - and it was quite an impressive ceremony when Sir Richard 
Trowbridge opened the building. 

However, it wasn't long before we started to get complaints. One of the complaints, which 
one might have expected, came from Mr Tennant. I say which one might have expected 
because Mr Tennant was always complaining about things. I would usually read the complaint 
in the newspaper before I received his letter. I didn't really mind, as I think I've said before, 
because whilst many people regarded Mr Tennant as a bit of a nuisance, he had quite a 
number of constructive suggestions which, when you looked at them carefully, you found 
could be useful. 

This first complaint which came concerned a prisoner who had written to Mr Tennant and 
said that he and five other men had been kept in a small room in the new building from 10.00 
a.m. in the morning till 4.30 p.m. in the afternoon. They had three benches and a table but 
nowhere to exercise. They were not allowed to smoke, they had their shoes taken away from 
them, and they were given dinner which he said appeared to be a tin of salmon but looked 
like Pal dogfood; plus a slice of bread and half a green apple. They were not given anything 
to drink. I, of course, looked into this immediately because if this were true it indicated an 
unsatisfactory state of affairs, and as a result of this complaint (and I'll give full marks to Mr 
Tennant for drawing it to my attention even if he did so through the columns of the 
newspaper) it was arranged that there would be clean water provided in containers for 
prisoners who were in the building, that people who were on remand from one of the prisons 
should be given priority instead of having to wait around all day, that if they wished to 
conduct their own defence they could have access to an interview room for the purpose of 
reading and writing, and there were a few other recommendations which we put into effect 
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straightaway. On the question of the food, however, I pointed out that the man had been 
exaggerating. The food which was provided at the Central Law Courts to prisoners and others 
who were engaged there for the day, was exactly the same as was provided in all our public 
hospitals. 

EH This was also the year of the 150th anniversary of the Legislative 
Council. What celebrations and recognition of this took place? 

MEDCALF Well, the celebrations were arranged by a special committee under the 
care of the President. I wasn't involved in these because I had my separate tasks as a minister 
of the government and Leader of the House. But they did have quite a lot of functions, flag-
raising and various civic functions during the week, including visits from schoolchildren and 
others. 

But on the night of 8th February we had a special sitting of the Legislative Council in which I 
moved that an address be transmitted to the Governor for presentation to Her Majesty the 
Queen. This was a reply to the Queen in which we expressed the loyalty of the members and 
our appreciation of the honour which she had conferred upon us by sending a message of 
congratulations on the celebration of the 150th anniversary of the Council. We had a lot of 
guests present as you do on this kind of occasion. They were all dignitaries, consular 
representatives and archbishops and so on, and it was quite an occasion. 

There were only two formal speeches that I recall. I moved the motion that we transmit the 
address to the Queen to which I've referred, and at that time I gave a fairly comprehensive, 
but I hope not too long, address recalling some of the famous people who had been members 
of the Legislative Council since earliest times. Indeed, when looking through the list of all 
these people there were some of the State's most distinguished citizens who'd been in the 
Council, such as Lord Forrest, Sir Winthrop Hackett, Sir James Lee-Steere, Sir Henry 
Parker, Alexander Forrest, Sir Luke Leake, Sir Hal Colebatch, Sir Edward Wittenoom; and 
in recent times names which were a little more familiar to the people, the late Harry Boan (of 
Boans Ltd)' the Honourable Leslie Craig, and Sir Keith Watson whom I had followed in the 
seat of Metropolitan Province, as well as Dr Gordon Hislop and the Honourable Frank Wise, 
who had been a Labor Premier of the State and had later joined the Legislative Council. 

It was quite an occasion and the other speech of interest, I think, was made by the Leader of 
the Opposition. I had anticipated that he would say a few words about not wanting to have a 
Legislative Council, or alternatively that the Legislative Council should have a different 
system for election of members, so I did include in my remarks some reference to the fact 
that the Legislative Council had changed very considerably since early days, and the changes 
in the Council would obviously continue to occur as a result of the passage of time. 

EH Did the Leader of the Opposition make those remarks? 

1The Boans store between Murray and Wellington St was acquired and now occupied by Myer (IM). 
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MEDCALF Yes, he did make remarks to that effect. He was very uncomfortable 
about it, Des Dans. A very nice fellow, Des Dans. I got on well with him and he was quite 
uncomfortable that on this very formal occasion when formal and laudatory speeches were 
being made, to be sounding a sour note, and he obviously was, I thought, a bit embarrassed at 
having to do what no doubt someone had told him to do. 

The newspaper failed almost completely to record what happened up there. All they did the 
following day was the West Australian simply reported in a very small note, that we'd sent a 
message to the Queen to mark the 150th anniversary. This may or may not have been part of 
the policy of the newspaper. It may have been just plain bad reporting, or it may have been 
the policy of the paper which, generally speaking, was very opposed to the Legislative 
Council. The West Australian had had a policy for a long, long time of opposition to the 
method of election of members of the Legislative Council. The fact that this has changed over 
the years seems to have made no difference to their attitude and I've often thought that it was 
rather paltry and that it was about time they changed their tune because clearly, over the 
years, there have been occasions when the Legislative Council has served the purposes of the 
State very well. 

EH How did you contribute to the recognition of Justice Jones when he 
retired? 

MEDCALF Well, I attended his farewell in the Supreme Court. He was succeeded 
by Mr Howard Olney who took his place when Mr Justice Jones retired. There was the usual 
function of farewell when the judge is retiring, and speeches were made. I had known Bob 
Jones for a long, long time. Indeed, I first heard of him when we were serving together in the 
Army during the war. He was a very vigorous person and he seemed to be always in some 
sort of strife when he was a soldier! [laughs] But he outlived that and he later became articled 
in our office, as a matter of fact, and then he finished his life as a Supreme Court judge and 
he was very, very good; a very outspoken judge and very proper, although a lot of people 
wouldn't have thought that that was so because he had perhaps an unusually direct way of 
speaking. But he had suffered considerably from ill health in his last few years and he was 
almost blind towards the end, so clearly of his own volition he felt it necessary to retire. 

EH Now, the National Crime and Security Commission1  - what was the 
situation there? What were the problems? 

MEDCALF Well, there was a continual lack of proper funding for the National 
Companies and Securities Commission. This organisation, which was controlled by the 
Ministerial Council, was funded half by the States and half by the Commonwealth, but the 
money which the States received from fees, they put mostly into consolidated revenue in their 
own States, and they made no attempt to hand those fees over to the uses of the National 
Companies and Securities Commission. Similarly the Commonwealth was continually cutting 

1This should be National Companies and Securities Commission. 
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down on the money which it was to pay to the commission. It was always very difficult to get 
any additional funds so that additional staff could be employed. In fact, the operational staff 
of the commission was only 19 out of a full staff of 44. It was in fact too small for the 
effective administration of securities and takeover legislation plus companies legislation. There 
were reports to this effect in the press and there were continual efforts to get more funds. 

But this, of course, was a precursor of what was to happen. Because the National Companies 
and Securities Commission wasn't given enough money, it was finding it very difficult to 
carry out its duties. It was spending its time patching up disputes between companies, or 
between members of the public and companies where directors hadn't been doing their duty 
properly, rather than prosecuting because of the additional costs involved. Because it was 
starved of funds, it was gradually becoming less and less effective and it was quite clear that 
if the Commonwealth and the States continued to starve it of funds, another solution would be 
found and that is what eventually happened long after my time. 

EH Now what was the situation with Penn-Rose? 

MEDCALF In relation to Penn-Rose I had been requested to make a report. 

EH Actually what was Penn-Rose first? 

MEDCALF Penn-Rose was the nursing home which I referred to earlier, where 
allegations were made that a Mr Berryman had not been treated properly. Mr Berryman was a 
Downs' Syndrome victim who became ill at Penn-Rose and later died in the Royal Perth 
Hospital, and allegations were made about the treatment he'd received at Penn-Rose. As a 
result of these allegations, which were made in the Legislative Assembly, I had been asked to 
make a report. So I got the Crown Law Department to do this and I received the report, and 
the upshot of this report was that there were a lot of questions still to be answered. The 
Crown Law Department considered that there were questions that needed to be answered and 
it was then referred for a ministerial inquiry by the Minister for Health who was asked to 
make specific inquiries concerning the Mental Health Service. Some of the questions that he 
had to inquire into were: what were the terms of the orders made on the status and 
supervision of Berryman by the Mental Health Service and who was responsible? And 
inquiries about the medical advice and similar matters. 

That's where I left it. I'd been asked to make the report. I got the report and then it was 
referred back to the Mental Health Service to explain some of the apparently defective 
methods which had been used in treating this man. 

EH Defamation law reform was also a big issue in this busy year. 

MEDCALF Defamation had been an issue for some time and it had been tossed 
around from one body to another. The Commonwealth Law Reform Commission had made a 
report on defamation and it wasn't altogether satisfactory in terms of the Western Australian 
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situation, so when we received it I arranged for our Law Reform Commission to have a look 
at the report and let us have their views. 

END OF TAPE THIRTY SIDE B 



TAPE THIRTY-ONE SIDE A MEDCALF 370 

MEDCALF Our Law Reform Commission reported and we then had two reports. 
Some of the views expressed in our Law Reform Commission report were at odds with the 
views in the Commonwealth report which made it a little more complicated; and then the 
matter was handed back to the Standing Committee of Attorneys-General. We had a meeting 
in May in Wellington, New Zealand, and there was quite a lengthy discussion about what 
should be done. Unfortunately the discussion was bedeviled by the attitude adopted by the 
different States, reflecting the views of their own legal professions, particularly New South 
Wales where they had some strong views on certain aspects of defamation. 

We had proposed that defamation should be available to the representatives of a deceased 
person if a deceased person was defamed. As the law then stood, and still stands, you can say 
what you like about someone who is deceased and there's no claim for defamation. We 
thought that this should be altered and subject to some time limit, particularly in view of the 
susceptibilities of the relatives of the deceased, there should be some way of preventing 
people from defaming people who were deceased. 

So there were all sorts of differences of view and there was also a view which was put up by 
some [members] of the Law Reform Commission, that there should be a separate claim or 
legal action available to protect people's privacy. Now this last suggestion was absolutely 
anathema to the media because they felt that that was quite unnecessary to protect people's 
privacy. There were a lot of articles written in the media from time to time by various 
journalists, and speeches made when they had the opportunity, about their view that they 
were not making any progress in getting complete freedom of speech. 

The Commonwealth Law Reform Commission particularly, had been strong on this question 
of a privacy law. The chairman of that commission at the time was Mr Justice Kirby and 
this' was regarded by most of the media people as being quite unnecessary. Also, of course, 
the media didn't believe that there should be any right of protecting the memory of the 
deceased, and that we were only restricting unnecessarily the freedom of the press. Now this, 
of course, is a matter of opinion, and I suppose it's a matter really of who is running the 
country - the media or the various governments. Anyhow, nothing much happened and the 
position is much the same today as it was then. 

EH What were the reasons for the boycott of the Family Court by several 
judges? 

MEDCALF Well, in February we had a visit from the Chief Judge of the Family 
Court, Justice Elizabeth Evatt, and also the Federal Attorney-General, and there was a short 
ceremony in the Family Court at which Mr Justice Barblett was sworn in as a Justice of the 
Family Court of Australia. 

1The National Times 25th April/ist May 1982 described the suggested new law of privacy as 'the most alarming 

of the Kirby proposals" (IM). 
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The other judges of the Family Court stayed away to register their disapproval of the federal 
government's failure to give them the same status as was given to Mr Justice Barblett. There 
were a number of distinguished people present. Sir Ronald Wilson was there (then a member 
of the High Court Bench), four Supreme Court judges, two District Court judges, as well as 
Justice Evatt, the Federal Attorney, and myself. There was a small audience but the other four 
judges didn't turn up. I think it was unfortunate that they didn't come along. I had in fact 
advocated that they should have been given federal status as well as Mr Justice Barblett, so 
that they could sit on appeals in the same way as the judges of Family Courts in other States. 
But for various technical reasons the federal government had not accorded them federal status 
so they simply stayed away. I said I was sorry that they weren't there. I also said they were 
very competent - the judges that stayed away. They were appointed because they were leading 
members of the Bar dealing with Family Court matters, and I had advocated that they should 
all receive federal appointments. The comments were echoed by Justice Evatt. Senator 
Durack, according to the press report, was not amused by the Family Court judges staying 
away. [laughs] 

EH That was on February 27th 1982.1  

M1EDCALF That's right. 

EH The administrative appeals - what was happening there? 

MEDCALF This was another matter which I had wanted to take in hand for a long 
time, another legal reform matter. We had so many different groups of people in the 
community who were deciding appeals from all sorts of different quarters that I thought it was 
time that it was standardised. I had in fact made one of my address-in-reply speeches on this 
when I was a private member years before, and I was wedded to the fact that we had to take 
this matter of administrative law, and the appeals in matters of administrative law, in hand. 
The Law Reform Commission had been requested to make a report and their report had 
shown that there could be appeals from 257 different administrative decisions in Western 
Australia, and that these appeals would go to more than 43 different bodies. These included 
all sorts of bodies such as the Valuer-General, the Road Traffic Authority, the Medical Board, 
the Legal Aid Commission, the Land Valuation Tribunal, the Town Planning Appeal Tribunal 
and many others. 

The Law Reform Commission had suggested that we should standardise the system by setting 
up a new administrative law division of the Local Court and the Supreme Court. I was not 
altogether wedded to this proposal but I was very anxious that we should take this matter in 
hand and try and standardise the system of appeals. The main requirement for administrative 
appeals is that you must be able to have quick and ready and easy access at minimum cost; 
that is, the public must have the opportunity of having their appeals heard swiftly. I was not 
altogether certain that setting up another division of the Supreme Court would necessarily 

1This is the date of the report in The West Australian. The ceremony took place the day before (IM). 
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provide that quick and inexpensive method of hearing appeals. The matter was under 
consideration and, generally speaking, I agreed with the Law Reform Commission report but I 
thought we had some further work to do on it, and I notice the matter still hasn't been 
resolved. 

EH What action was the government taking at this point on domestic 
violence? 

MIEDCALF Well, domestic violence was a matter that I frankly hadn't known very 
much about. It had been raised a few times in Parliament and it had been raised, particularly, 
by Lyla Elliott a year or so before. When I came to look into it I began to realise that 
domestic violence was something that we had to take some note of. So we decided at Cabinet 
level that an advisory committee would be set up to consider possible amendments of 
legislation - whatever legislation was required. We were thinking in terms of the Family 
Court Act but we realised that there might be other legislation affected. There'd been a report 
from South Australia which I had read and found very impressive, and I realised that much 
the same situation would apply in Western Australia as had happened in South Australia. So I 
was commissioned' to set up a committee. 

I was interviewed by Bob Maumill on 6PR on 16th March on the subject of domestic violence 
and he asked me a lot of questions about it and I was able to tell him what we were proposing 
to do. I pointed out that at the present time the only cumbersome procedure which was 
available was to get an order into the Justices' Act [so] that a person committing an act of 
violence should be bound over to keep the peace. This, however, was a very complicated 
arrangement and entailed the swearing of a formal complaint and the fixing of a time for the 
court and so on. In the meantime, of course, the person who was affected by this had to put 
up with the husband, or the person who's causing the trouble, and this put that person in an 
impossible situation. So clearly we had to do something about it. I [also] referred to the 
situation in New South Wales. 

There was a tendency by some people to blame the police for what was happening because 
they took the view that the police would never act unless somebody was killed or severely 
injured, and to a certain extent there was some truth in that. But one really couldn't blame the 
police for that because it's often very difficult to find out what is the real cause of these 
domestic situations. Everybody blames everybody else and from the point of view of a young 
policeman coming in to investigate it, it's almost impossible for him to get to the bottom of 
the matter. 

Anyhow we decided we were going to do something about domestic violence and I will deal 
with that later on when I come to the legislation which we brought in later in the year. 

EH The review of the Criminal Code - you were also undertaking this? 

1By Cabinet (IM). 
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MEDCALF This was a very important review which was being conducted by Mr 
Michael Murray of the Crown Law Department. Mr Murray had, I think of his own volition, 
originally started this review. He had been Crown Prosecutor for some years and at this stage 
was the Crown Counsel, and he'd had a great deal of experience in criminal matters, 
particularly in regard to sentencing, and had a very intimate knowledge of the Criminal Code. 
Possibly no-one in the State had a better knowledge of it than Michael Murray. He was 
undertaking a review and I gave him every encouragement in this, and I was very pleased at 
the work that he was doing. I put it to the Cabinet and I was authorised to say that we would 
endeavour, subject to final consideration, to bring in some major changes in the Criminal 
Code. 

Mr Murray's report we did adopt in parts; we adopted one or two aspects of it whilst it was 
still in the course of preparation. For instance, the maximum fine under the Criminal Code 
was $1000 and we increased that to $50 000 by an amendment in Parliament, and we made a 
number of other changes. 

But I did express the hope that we could have a new Criminal Code. This one which we had, 
had derived from the Queensland Criminal Code and it was pre-World War I. The Queensland 
Criminal Code had been taken from the Indian Penal Code of about 1850 or 1860 and there 
would obviously be a lot of merit in contemplating major changes. So it was my wish that we 
should have a new Criminal Code, and I said so. This, of course, was subject to final Cabinet 
agreement and to parliamentary approval. Mr Murray's report, however, took a little longer 
than anticipated. There was a great deal of work in it and it didn't come out until later in the 
year. 

When it finally did come out I did put it to the Cabinet [late in 19821 that we should introduce 
a new Criminal Code but I had to admit that it would be better if it was deferred mainly for 
the reason that there was so much involved in it that we should allow the public to have a 
good look at it, and we should give very careful consideration to it because to adopt an 
entirely new Criminal Code without having many months of examination would not have been 
consistent with the best principles of law reform) 

EH Mr Medcalf, was there a sort of feeling or sense of déjà vu that you had 
about 1982, that you wanted to get as much done as possible? 

MEDCALF I had a very active year in law reform in 1982. I don't know whether I 
can answer your question in the affirmative but later on, I suspected, perhaps some time in 
1983, that I must have had this feeling because I was putting through so many new initiatives 
in law reform - I've mentioned some of them and there were others - and many of the things 
which I'd done in the past I was anxious to bring to fruition. There was a kind of a feeling, 
obviously, of the need to hurry. 

'Also referred to at pp. 410-411 this transcript. 
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I got this back from Mr Rushton who was the Deputy Leader of the Liberal Party and who 
was representing me in the Legislative Assembly. Every minister has to represent another 
minister in the other House to take the Bills from that minister. The Bills which I introduced, 
which were these legal matters, had to be handled by Mr Rushton, and I can remember him 
saying to me on more than one occasion equivalent kind of words to: "Fair go, mate, how do 
you think I can deal with all these things? What do you think you're doing, sending all these 
things down to me?" In other words he wondered what I was up to. Well, I was just trying to 
complete my program. I wasn't really completing it in the sense that I thought that was the 
end of it, but I wanted to get these things off the slate. It's also part, I think, of my own 
nature where I don't like things hanging around [laughs] and I like to get things done. So I'm 
not sure whether it was foresight on my part or just normal behaviour. 

EH What were the results of this? 

MIEDCALF The result of the Criminal Code was that when I did put it to Cabinet I 
did so with some misgiving because clearly it was an enormous mouthful. Although I believed 
I knew in general terms all the details of what Mr Murray was putting forward (and I had 
read the gist of his report which was in two volumes, and I certainly knew the significance of 
it and I'd discussed it with him) it was obvious that the rest of the Cabinet didn't have any 
idea whatever what was in it. They were relying entirely on me, and the prospect of this 
being put forward by Mr Rushton in the Assembly after we'd dealt with it in the Council was 
perhaps asking too much. 

Anyway when I discussed some of the details with members of the Cabinet, objections were 
raised to one or two things and it was clear that if they raised objections, other people were 
going to raise objections, and I felt it was very desirable that people should have a good 
opportunity of studying it so that the objections could be overcome, with proper explanations 
given. It was a matter which should await full consideration by the public, and perhaps 
another year or two should elapse before it was brought in. So I had reluctantly to decide that 
I could take no further action. 

What happened after that was that, of course, when we went out of office early in 1983 the 
Labor government did nothing about it for some time, and then gradually after the passage of 
years, bits and pieces of it were brought in by the government - selectively, bits here and 
there. So the new Criminal Code has never eventuated but there have been a number of 
amendments of a number of sections of it, based on the Murray report largely. 

EH Had the Opposition responded to the Murray report in the Legislative 
Council? 

MIEDCALF No, no, I don't think there's been any further comment on the Murray 
report as such. 

EH The amendment to the Coroners Act was also on your plate. 
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MIEDCALF This was an important amendment, although a minor one in terms of 
verbiage. The coroner had never had any right to express any opinion on any matter outside 
the basic scope of the inquest. He could add a rider to his decision, but we introduced an 
amendment to allow the coroner to refer misconduct, which he may discover, to bodies such 
as the Medical Board or the WA Pharmaceutical Council. So that the coroner was then in the 
position, if he found that something had happened which shouldn't have happened, and some 
action should be taken by one of the appropriate bodies, he could refer the matter directly to 
that body. 

EH Now there was also some controversy this year about magistrates 
wearing gowns - is that right? 

MEDCALF Yes. This is another rather petty matter. The magistrates decided to 
wear gowns (not wigs but gowns) in court. Magistrates in former years, I'm quite sure, used 
to wear gowns, and they still wear them in many places - other parts of the Commonwealth. 
But they made a decision here that they would wear gowns. In fact, the Chief Stipendiary 
Magistrate had initiated the move, I think, and he had written to them saying that if they 
decided quickly, and ordered their gowns within ten days, they could get them at a discount 
price of $150, and the magistrates voted overwhelmingly in favour of gowns. Now I thought 
this was a good idea but Mr Bertram, the Labor MP and former Attorney-General, had made 
scathing remarks about magistrates wearing gowns. As I say, I thought it was rather petty. 

Then Mr Berinson joined in and attacked the decision by Perth magistrates to wear gowns in 
court. Mr Berinson said for more than 100 years magistrates have conducted their courts 
without the aid of gowns. He said that he had never been in a magistrates' court when the 
authority of a magistrate was not manifest, nor had he observed a decline in standards. He 
said a magistrate worth his office does not need a robe, and a magistrate not worth his office 
will not be helped by a robe. I thought this was all rather petty and rather curious that people 
should be complaining about such a thing. I said that I had expressed a personal view that 
robes would be of benefit, but the magistrates had made this decision themselves and I had no 
objection. 

EH Another issue facing you was the compensation for crime victims. How 
were you dealing with this? 

MEDCALF Well, we had a limit of $7500 compensation for the victims of crime, 
and it had to be applied for through the Under Secretary for Law who largely had a discretion 
in recommending whether or not this be paid. It was felt that this should be put on a more 
formal basis. There were various complaints, particularly in relation to young women who 
suffered sexual offences and, of course, it's very easy to make an emotive argument about this 
sort of thing as Mrs Nancy Rehfeldt, the spokeswoman for the Australian Women Against 
Rape, did. There was an article in the Weekend News of the 27th March in which there were 
various cases quoted of women who had suffered sexual offences, some quite grievously, and 
had been awarded various sums. Of course, the conclusion was: "How could you possibly 
compensate them with this money for what they had suffered?" I was very understanding of 
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this question. You can never really compensate people with money for some of these events, 
no matter how much you pay them, but on the other hand, it's better to give them something 
reasonable rather than what might appear to be a paltry amount. 

Anyway this was one of the subjects we were looking into, and I had asked an officer in the 
Crown Law Department if he'd have a good look at the question of what compensation we 
should pay. That officer was Mr Gerard Overman, and he produced some very good work. 
He gave me the outline of a new proposal altogether for compensating victims of crime by the 
appointment of an independent assessor who could make his assessment from trial documents 
without interviews, unless he deemed it necessary whereupon he could interview the parties. 
But he would interview them separately and try and avoid any embarrassment particularly to 
the aggrieved person, particularly in the case of a woman, and the compensation should be 
doubled from $7500 to $15 000.1  This was agreed by Cabinet in July and I made a public 
statement about it and it was greeted warmly by Mr Temby, the Vice-President of the Law 
Society who thought it was a very good idea. Various other people approved it and Mr Brian 
Tennant didn't say whether he approved it or not. He simply said the reform was long 
overdue.2  [laughs] 

END OF TAPE THIRTY-ONE SIDE A 

1A1so see pp.  406-407 this transcript. 

2 
This is the standard response one hears from the Opposition when a government does something useful. I have 

always believed an opposition gains credibility by giving credit where it is due (Ilvi). 
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EH What were your views on legal aid and law reforms? 

MIEDCALF Well, I had given an address, as I mentioned earlier I think, to the 
Commonwealth and Empire Law Conference in Edinburgh a few years before. I had quite 
strong views on the duties of a lawyer representing his or her clients. It was my view that a 
lawyer should be endeavouring to do the best for his or her client and should not be distracted 
by trying to effect some measure of law reform, and using the client for that purpose. There 
were a few people in the social welfare field who had advocated that legal aid lawyers should 
undertake test cases and adopt various legal strategies in order to produce changes in the laws. 

Now this seemed to me to be a distortion of the duties of a lawyer and I said so. I said that 
the client's interest must not be submerged in any social design or plan for law reform, or any 
ulterior consideration, no matter how well-intentioned. I said this on the occasion of a 
function at the Legal Aid Commission and it was slightly misconstrued, I think, by the 
Director of the Legal Aid Commission who later on said that he was relieved to see that I 
wasn't criticising the commission. Of course I wasn't criticising the commission at all! I was 
simply making a general statement on what I believed should be the function of legal aid 
lawyers: to look after their clients rather than to try and change the law. 

EH That report was from April 24th. 

MEDCALF It was reported in the West Australian on April 24th 1982. 

EH The Wilsmore case, the decision finally came down. 

MEDCALF Yes, well, I mention this again because in April this very significant 
judgment of all seven judges of the High Court was given in favour of the State of Western 
Australia. It was held that in spite of the decision of the State Full Court which they 
overruled, the passage of the Electoral Act was not an amendment of the constitution. In 
effect what they were saying was that an amendment of the Constitution had to be an 
amendment of the Constitution Act itself, rather than the Constitution in a generalised sense. 
It was a very significant and important judgment. It was a matter of some relief to us because 
it meant that the actions which we had been taking for years had been validated, and not only 
the actions of our government but of other governments. They had been validated by the 
judgment of the High Court, and clearly, I believe, reading between the lines, the High Court 
must have decided that you can't allow a situation which would have developed had they 
allowed the Full Court decision to remain which would have produced a state of anarchy in 
our own parliamentary institution here in Western Australia. 

So it was a relief to get that decision, and as a result of it, it was fairly obvious that the other 
case which was proceeding before the Supreme Court, which had been adjourned pending 
this, in which the Labor Party had objected to the increase in the ministry, would now come 
out in favour of the government, and the honorary ministers would be able to be confirmed as 
full ministers. 
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EH What was the federal criminal investigation doing? 

MEDCALF Well for some extraordinary reason the federal government decided to 
have a Criminal Investigation Bill, as a result of which they would provide entirely separate 
procedures covering the investigation of crime and the arrest and search of offenders, and the 
procedures governing the detention of offenders under federal laws. Now the problem which 
would have been created by this legislation was that federal laws were enforced in the States 
by State police. They enforced both federal and State laws; they had to because there weren't 
federal policemen around who could do them. When a criminal was apprehended the police 
had jurisdiction and the power to act under federal or State laws. But under this new proposal 
they would have to have entirely separate procedures in relation to a federal offender who was 
perhaps caught in the act of committing an offence, or where they were endeavouring to 
investigate an offence. This would have been quite ridiculous and I made several public 
statements indicating that it was ridiculous. I complained to Senator Durack, the Federal 
Attorney-General. He was not directly responsible for this Bill; it came from the federal 
police, but we put our case to him and as far as I recollect the matter was eventually dropped 
but it took quite a few public statements and a lot of discussion with federal members of 
Parliament. 

EH There was also a sniping letter to the paper at this stage - what was that? 

MEDCALF I mention this because it was a very minor matter but it was a silly 
thing, and I think it arose out of a previous statement by the Democrats where I was told to 
uphold the law in relation to abortion and gambling. I had been told previously by the 
Democrats that I was not carrying out the law. I then pointed out that I wasn't responsible for 
this particular law, that the matter was under the control of the Minister for Police. But a 
letter was written to the Western Mail by a correspondent who indicated that I was making 
public statements about how we were upholding the law and yet I wasn't upholding it, and it 
was my duty as Attorney-General to uphold the law and uphold the Police Act and enforce the 
law in relation to gaming and other gambling and brothels and so on. 

I replied VERY shortly to this letter. It was a fairly long letter but I replied in about 30 words 
in which I said that the statement that I was compromised did the Western Mail, which 
published the statement, a disservice; that they should have checked the facts. These were that 
I do not administer the Police Act, and secondly, the International Covenant on Civil and 
Political Rights, which they said I had ratified, was ratified by the Commonwealth 
Government and not by me. However, the editor of the Western Mail had the last word 
because he put (following my letter) that as the State's senior law officer it would be 
reasonable to assume that the Attorney-General's duty to uphold the law would include 
upholding the law as it applies under the Police Act, and the International Covenant was 
ratified by the Federal Government after it had been submitted to all State Attorneys-General. 

Now this was a lot of nonsense also as far as I was concerned. Firstly, it wasn't my duty to 
uphold the Police Act and secondly, this international covenant had been signed or adopted 
by the Whitlam Government shortly after they came into office in 1972. It had actually been 
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signed or adopted by Mr Whitlam and Mr Barnard who were the only two ministers at the 
time before the full Cabinet was chosen, and as for saying it had been submitted to all State 
Attorneys-General, (implying that the covenant thereby became my responsibility) this 
refers to subsequent discussions at the Standing Committee of Attorneys-General which 
preceded formal ratification by the Commonwealth Government executive.' That was the 
end of the matter and the whole thing was quite silly. I mention it because it's the type of 
silly thing that you have to put up with in public life, of people making these remarks, and the 
media being sufficiently irresponsible as to publish them without checking the facts. 

EH Now what are the facts? Is the upholding of the law the first law 
officer? 

MEDCALF Well, the Attorney-General is the senior law officer and he has to carry 
out his duties as the senior law officer, but it doesn't mean that he's got to go round and 
check and see that everybody in the country is abiding by the law - that's impossible. You 
have the police to do that and whilst it is true that the law might say one thing, such as the 
Police Act which says that [certain forms of] gambling are illegal, you can't expect the 
Attorney-General, in the absence of somebody with a specific matter, to go round and 
discipline the other ministers and say: "Why aren't you upholding the law?" There are 
situations where the law of the land is not necessarily the law that, in fact, is observed or is 
enforceable, and in political life you have to have a certain amount of discretion when you are 
interfering with the lives of private citizens. 

EH That I guess would be the case with prostitution and gambling which 
would be difficult areas anyway? 

MEDCALF It's the most difficult area2  and it hasn't been resolved to this day. It's 
exactly the same now as it was then. They have a containment policy and no government has 
been able to do anything much about it except in certain places where they have legalised [or 
decriminalised] it, in certain countries and States, and that's a matter of political judgment for 
the government as a whole, not for the Attorney-General. [laughs] 

EH The Premiers' Conference in 1982; you've expressed frustration with 
that conference. What was the background to that? 

MEDCALF Well, this was actually a matter which came up at the federal council 
meeting of the Liberal Party in May 1982. Mr O'Connor had asked me to represent him at 
the federal council meeting; this is the major meeting of the Liberal Party which is held every 

1These discussions took place in 1978/9. The States wanted various reservations or interpretive declarations 
inserted in the Commonwealth's ratification of the covenant some of which in one form or another were accepted by 
the Fraser Government. Most of these were later abrogated by the Hawke Government (ilvl). 

2This refers to prostitution (IM). 
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year in one of the other States. This year it was held in Canberra, and there was a motion 
which I had to move (representing the Premier) that there should be an economic council 
which replaced the current Premiers' Conferences and Loan Council meeting. In other words, 
you have a national economic council which would have a full discussion about the state of 
the economy with a view to working out exactly what the requirements of the States and the 
Commonwealth were and the financial position generally, rather than the situation which 
occurred at the Premiers' conference where the Premiers arrive and are confronted with the 
statement of "You'll get this much and you'll get that much," and so on. There is just then an 
argument about how much each person gets with the matter being slammed on the table by the 
federal government. It was really no better under the Fraser Government than it had been 
under the Whitlam Government, and everyone was aware of the farce of the Premiers' 
Conference. So this motion was designed to substitute a national economic council at which 
there would be a proper opportunity of discussing the requirements of the various States. 

It was opposed by the South Australian Premier, Mr Tonkin, and the former Victorian 
Premier, Mr Thompson, but it received quite a bit of support on the floor of the federal 
council, and it was strongly opposed by Mr Fraser, the Prime Minister, and Mr Howard who 
was then the Treasurer (Mr John Howard). There was a long debate but eventually the motion 
which we had moved was not approved. They adopted a compromise motion welcoming 
recent moves to improve the Loan Council procedures and calling for further moves to 
develop more effective economic consultation; [laughs] a face-saving motion. 

EH Now, you're also commenting on issues to do with the relationship 
between alcohol and crime. 

MIEDCALF I'd long felt that as alcohol - well, the over-consumption of alcohol - 

was a major cause of criminal behaviour and the commission of criminal offences, there must 
be some way of providing some curbs in relation to people who were in the grip of alcohol. 
After a lot of cogitation and discussions with various people I suggested some changes to the 
Justices Act to give courts the power to order an offender to enter into a bond against 
drinking for up to twelve months, that is, a person who was convicted of a crime as a result 
of over-consumption of alcohol. There'd be no reason in the world why such a condition 
couldn't be imposed by the Justices, and I believed that it should be drawn to attention and 
action taken accordingly. It could be made a condition of probation and under the Liquor Act, 
as it then stood, courts could also restrict drinking by habitual drunks. But I believed that the 
courts should be allowed to deal more firmly with persons convicted of several offences in 
which alcohol was a contributing factor. 

Now I put this up to the State Cabinet and the State Cabinet approved of these proposals. It 
was written up in the media. John Arthur interviewed me and I had to tell him that I wasn't a 
wowser but I'd seen many illustrations of the impact of alcohol on crime statistics, as indeed I 
had. 

I was given quite a bit of support from various quarters, Justices - and particularly Magistrate 
[Terence] Syddall who had been behind the Aboriginal Communities Act and who was now a 
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magistrate in the East Perth Court. He came out and spoke very strongly about the problems 
of alcohol, and how he would refer people who clearly had an alcohol problem to an officer, 
or a member of the staff of Serenity Lodge who often sat in his court, and who was able, 
perhaps, to take these people and try and get them to mend their ways. 

The West Australian applauded the action and that was something. There was general 
acceptance of it although I did get a bit of sniping behind the scenes from one or two people 
in the hotel trade who indicated that it would be impossible to police. Well, of course, they 
always say that and that is an aspect that we would have had to take care of - to see that 
hoteliers were not expected to perform an impossible task of finding out whether somebody 
had committed previous offences under the influence of alcohol. Anyway these were the 
proposals which were put forward and they were acceptable.1  

EH The changing technologies in the 1980s were also starting to have their 
effect; what were you doing regarding computerisation in the law? 

M1EDCALF It was quite clear to me that computerisation was going to play a part in 
the law. I'd already been given a demonstration of it when I'd been in New York the year 
before, and I was well aware of the significance of it in legal offices, and I could see that it 
was necessary that we should gradually computerise our legal information. I wanted to do it in 
harmony with the activities which were going on in New South Wales and Victoria and I 
indicated that we hoped to establish a computerised legal information retrieval system, and I 
attempted to set the wheels in motion in the Crown Law Department to that effect. 

EH It was also at this time that you were looking into four-year terms of 
Parliament - is that right? 

MEDCALF Yes, well, this was an activity on the part of some of our members 
which I had no objection to. I could see that there were problems but it did appear that a four-
year term had many advantages over a three-year term because, without the constant hassle of 
elections, a government is better able to carry out a consistent and coherent policy. Otherwise 
in the first year of government you're getting into your stride; you've really only got the 
second year because in the last year people are looking over their shoulder making decision 
with a view to the next election. That's the general theory although I didn't personally 
subscribe to it. 

But there's something to be said for having a four-year term and we had a committee that was 
looking into it. The problem we had, of course, was the Legislative Council which had twice 
the term of the Legislative Assembly. If you had three years in the Legislative Assembly and 
six years in the Council, which was our situation at that time, what would happen if you had 

tThere is no question about the connection between alcohol and crime. It had plagued society for centuries. I 
knew I couldn't solve the problem but I wanted to draw attention to it and reduce it. Unfortunately this was one of the 
matters I was unable to complete (IM). 
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four years in the Assembly? Would you have eight years in the Council? It seemed rather a 
long period and that was one of the problems, but we had the committee looking into it and I 
was assisting them by supplying technical information. 

EH Were you able to achieve this before the end of your term? 

MEDCALF No, we didn't. No, it was brought in eventually by the Burke 
Government. We started the procedure but we hadn't really resolved the problem of the 
Legislative Council. 

EH Now what was the situation with the residual links with the United 
Kingdom? 

MEDCALF This exercise had been going on for a long time (indeed for the best part 
of 20 years) but it had had many breaks for various reasons. The object of this exercise was 
to overcome the problems of State Parliaments which had limited sovereignty. When the 
Statute of Westminster was passed in 1931 granting complete legislative powers to those 
countries that were members of the British Commonwealth at the time (Australia, New 
Zealand, South Africa and Canada) the Australian States were specifically omitted at their 
own request. The States didn't want to be involved in that; they wanted to preserve their own 
links with the British Crown and they wanted to preserve their own position so that they 
wouldn't be completely dominated by the Commonwealth government in Australia. It was 
only the Australian States that were in this position; none of the provinces or States in the 
other federations had a similar problem. 

I said that there'd been many breaks in this. During the time Mr Lionel Murphy1  was 
Attorney-General in the Whitlam Government, he refused to proceed with any discussion on 
this exercise of perfecting the sovereignty of the Australian States. It was against his 
principles and he wouldn't allow the matter to proceed. So it was only able to be revived after 
the Whitlam Government went out and then again it ran into difficulties. There were one or 
two of the Labor States that had fairly radical Attorneys-General. They wouldn't have 
anything to do with it and although they could see that there might be certain advantages in it 
for themselves in breaking the remaining residual links with Britain (that is the links between 
the States and Britain) they were not prepared to contemplate the prospect of legislation by the 
United Kingdom Parliament. It seemed to be against their principles, although from a 
constitutional point of view, it was perfectly right and proper in relation to the States. 

Anyway at a meeting which we had in Adelaide in about 1979, I offered to set up a 
committee within Western Australia to look at all aspects of this matter and what could be 
done. The New South Wales Attorney-General, Frank Walker, had indicated that he didn't 
think we would ever make any progress on this and he was prepared to wash his hands of the 
whole thing. I said that I thought that we could and that we should do something about it. So I 

1Later, Mr Justice Murphy of the High Court. 
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got a committee working in Perth and in due course, after many discussions and meetings, we 
reached a stage where there was general agreement amongst the officers - that is at the 
Solicitors-General level, and at other levels, who met their counterparts from the other States 
- that we could get an exercise in which all would agree on the terms of severing the 
remaining links between the States and the British Government. 

A very significant meeting of the Premiers was held in June, in Canberra. Ray O'Connor was 
there and I was there with him. He didn't play any part in this because I had the running of 
this matter, but the Premiers of the other States were all there, and also the Prime Minister 
and the Commonwealth Attorney-General. It appeared that agreement had been reached on all 
major matters but there was one issue on which Mr Fraser stuck. He maintained that the 
States should not be entitled to have direct access to the Queen and that the Commonwealth 
would offer to provide access through the Governor-General. This was not acceptable to the 
States because they believed that the Commonwealth would endeavour to influence the 
communications between the States and the Queen. So Fraser said, "Very well, if you won't 
accept that I'm not going to recommend to the Queen that you should have access, you can do 
what you're doing now and the Queen will continue to be advised by her British ministers." 
Mr Fraser got quite hostile about it and it was rather unfortunate because he had an 
opportunity at that meeting of setting the seal on a very, very significant aspect of 
constitutional law, but he missed his opportunity) 

The result of the meeting was that it was agreed that the States would in future continue to 
have access to the Queen through the British ministers, and that all necessary measures would 
be taken to sever the remaining constitutional links other than the Crown, so that the State 
Parliaments would in future not have any subordinate position in relation to the laws of the 
United Kingdom, that appeals to the Privy Council would be abolished and that the State 
Parliaments would have sovereignty in relation to their own residents outside the State. That 
was the general purport of it. There were various other subsidiary matters but that was the 
general purport of the agreement. 

However, although we had achieved something very significant, in that it had finally been 
agreed that there would be legislation of the Commonwealth Parliament and the State 
Parliaments and the United Kingdom Parliament to put this into effect - whereas previously 
the Commonwealth had refused to contemplate United Kingdom legislation - nothing came of 
it. The reason nothing came of it was because the Prime Minister had jibbed at agreeing that 
the States should have direct access to the Queen. He simply said, "The Queen will never 
agree to it." Now that's where the matter remained at that stage. We had reached a very 
significant stage but unfortunately we were unable to finalise it at that time. 

END OF TAPE THIRTY-ONE SIDE B 

1The National Times apparently obtained a transcript of what was supposed to be a confidential discussion and 
published sections of it on August 15/21 1982. Also see later at p.  451 this transcript (IM). 
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A further interview with Hon. Ian Medcalf held at his office on 2nd March 1994. 

EH Mr Medcalf, we're starting today looking at the period from June 1982 
until the election in February/March 1983, this final period of the O'Connor Government. We 
will continue examining your role as Attorney-General, and also as Minister for Police in this 
period. What were the main issues in this last six months? 

MIEDCALF Well, I acted as Minister for Police later in the year, simply while the 
minister was away, and then subsequently, as I will describe when we come to it, when I was 
actually appointed Minister for Police as well as Attorney-General. That was just at the end. 

One of the first issues to arise early in July 1982 was an argument in relation to stockbrokers 
and the Trade Practices Commission. This commission which, of course, was a federal body, 
was investigating the charges and fees paid by stockbrokers. Of course, one of the tasks of 
this commission was to prevent the setting up of monopolies and overcharging and that sort of 
thing, and they reckoned that stockbrokers had a kind of arrangement throughout Australia 
whereby certain [set] fees were charged and this eliminated competition. Our concern was that 
if fees became completely unregulated, the two major stock exchanges of Melbourne and 
Sydney would dominate the broking industry in Australia and this would result in the closure 
of the Perth Stock Exchange. We were impressed with this argument by local stockbrokers, as 
indeed were the Attorneys-General in other smaller States. 

I was concerned also because the National Companies and Securities Commission already had 
the task of supervising stockbrokers, and it seemed to me that there were now two authorities 
to whom brokers should answer - the NCSC and the Trade Practices Commission. This, of 
course, was completely wrong in principle as most commentators agreed, but the concern was 
that there should be some competition in the industry. Now whilst we agreed with the 
principle of introducing competition, we were not prepared to sacrifice the Perth Stock 
Exchange. It would mean that our efforts to set up a money market and strengthen the WA 
economy would be frustrated if we had no local stockbrokers here. Of course, there was no 
way of proving what would be the effect of the Trade Practices Commission's activities, but it 
was generally surmised that it would mean the decline of the local stock exchanges, ending up 
with only two in Australia. 

We had a number of meetings of the ministerial council which governed the NCSC, and also 
meetings of Attorneys-General, when these matters were canvassed. There was a lot of 
interest from the media, particularly the financial press. The Australian Merchant Bankers' 
Association took a very strong view that the broking industry should be completely 
deregulated. This was, I believe, to enable the merchant bankers to get a foothold in the 
industry which they hadn't previously enjoyed. They were very intent on it. We had nothing 
against them and they made representations throughout Australia. But our main concern was, 
from the beginning to the end, that we did not want to lose our local Perth Stock Exchange 
with the introduction that it gave to other aspects of the economy in this State. The same 
problems applied in Queensland and in South Australia; I'm not sure about Tasmania but 
certainly these three States had a common front against the activities of the Trade Practices 
Commission. 
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I took the view that the Commonwealth Government should, on the principle that no-one 
should have more than one master, exclude the Trade Practices Commission and leave it to 
the NCSC to set the fees and set the standards of competition for brokers. Mr Fraser did, in 
fact, state that the Perth Stock Exchange would remain in existence. He gave this assurance to 
our Premier, but in due course this didn't stop the Trade Practices Commission from making 
its decision that fees should be unregulated. They allowed a period of three years for this to 
occur and although we made strenuous efforts to have the NCSC brought back into it so that 
they would be able to advise the Trade Practices Commission on the method of deregulation 
and a threshold below which there could be fixed fees, this didn't hold sway and the ultimate 
result was that the situation went in accordance with the wishes of the Trade Practices 
Commission. 

But that was a matter which went on for several months and to what extent it resulted in the 
decline of the Perth Stock Exchange I'm not at all sure. There certainly is no longer a Perth 
Stock Exchange as such. We now have an Australian Stock Exchange but then this is after the 
passage of many years since these early attempts at deregulation. 

Another matter which concerned us at about this time was activities in the Liberal Party, 
particularly on the part of the Young Libs and some of the University Libs, to abolish all fees 
payable to the University Guild. We had changed the law a year or two before to provide that 
the payment of these fees to the Guild was voluntary, but certain fees had to be paid for 
services. This was not satisfactory to the Young Libs and there were a number of articles in 
the newspaper following up rather heated discussions which took place at the annual 
conference of the Liberal Party and in various other discussions, to the effect that they were 
being blocked by the State Government, particularly by certain ministers. Now I had the 
impression that I was one of the ministers who was being accused of blocking the complete 
abolition of Guild fees. It was not, of course, part of my area. This area belonged to the 
Minister for Education, but the attitude in the Cabinet had been more or less fairly unanimous 
that students at the university who received certain benefits from membership of the Guild 
should be required to pay something for them. 

There was an unfortunate difference of opinion between the university students themselves. 
We had some of the Young Libs and University Libs telling us that these fees must be 
abolished, largely because there had been an abuse by some of the former Guild officers in 
the disbursement of these fees, but on the other hand we had university students of good 
repute waiting on us and telling us that it would be quite wrong to abolish the fees. It put us 
in a rather difficult situation. 

At one of these annual conferences I was personally confronted by a journalist from the 
Sunday Times (whose name I've never been able to either spell or pronounce) who accused 
me of being the person who was preventing the abolition of fees. This was completely unfair. 
He was allegedly quoting what had gone on in Cabinet. I refused to discuss it because, of 
course, Cabinet discussions are secret. Anyway we did nothing further about it because the 
matter really was one which had [already] been decided. We had, in fact, abolished 
compulsory fees, but what was bugging them was the fact that they still had to pay for certain 
services provided by the Guild - which they considered to be much the same thing. 
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There was a problem at one stage over Justices of the Peace being a little bit lax in issuing 
search warrants, and one particular Justice of the Peace was sued for damages for having 
signed a search warrant for the police without making proper enquiries as to the necessity for 
the warrant. No damages were awarded against him although he was ordered to pay court 
costs which totalled $1000. I pointed out to the Justices of the Peace that they had a real duty 
to act independently and exercise their own judgment and not simply accept what they were 
told by the police. They must be satisfied that there was sworn evidence that a search warrant 
was justified when they were invading somebody's privacy. In this particular case, because of 
the relative innocence of the Justice of the Peace, the government made an ex-gratia payment 
and paid the $1000 which he'd been required to pay as court costs. 

There were other matters relating to the courts; attempts to persuade me to intervene in 
various cases. This was always on. There was always somebody who wanted me to do 
something to have a sentence reduced or to tell the courts to increase their penalties. Quite 
reputable people in public life would speak out and say the courts were too lenient and the 
Attorney-General should do something about it. I made it quite plain on a number of 
occasions that I had a golden rule not to interfere in the decisions of the judiciary. Not only 
did I have no power to do so but it would be just as bad to try to pressure the judiciary in 
some other way. If I were to tell the judiciary to increase their penalties for one particular 
crime, then the next moment I'd be expected to tell them to reduce it in the case of some 
person who might be somebody's friend or a person of some influence in the community, and 
this I resolutely refused to do. 

There was one other rather unusual item which the Attorney-Generals' conference were 
discussing and this was the question of "hot pursuit". This means where a criminal or 
criminals are escaping from the police on one side of the border into another State. For 
instance, the South Australian police chasing criminals across the Nullarbor had to stop at the 
border, and likewise our police were doing the same thing in reverse. We made an 
arrangement between us1  which was subsequently sanctified by government, that the police 
from another State could continue their hot pursuit of someone suspected of committing a 
crime, even though they were in another State. 

EH A major issue was the Crimes Commission; could you discuss that and 
the government's attitude to this? 

MEDCALF The Commonwealth Government proposed that we should set up in 
Australia a Federal Crimes Commission or National Crimes Commission. This was to have 
power to fight criminal activity throughout the country, particularly fraud and white-collar 
crime, I believe. It was supposed not to duplicate existing State police activities and was 
supposed to provide a necessary means of convicting criminals who were otherwise not being 
convicted by ordinary methods. 

t Between the Attorneys-General in the first place (TM). 
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One of the aspects of it was it was said that it should have the powers of a royal commission; 
in other words, complete powers to investigate in the sense of being a permanent royal 
commission. I objected to this because you only set up royal commissions for specific 
purposes. Royal commissions have quite extraordinary powers and I took the view that it was 
quite unnecessary to have a sort of permanent royal commission. We were a little bit cool 
towards the proposal of the Commonwealth, and as an alternative I made a proposal that the 
Australian Bureau of Criminal Investigation (which had already been set up the previous year) 
could be up-graded and given additional funds and could fulfil the role which the 
Commonwealth had in mind. 

It seemed to us that we shouldn't proliferate the number of police or investigatory 
organisations; that we already had all our State police [forces] operating and they had 
arrangements for cooperating between themselves. There was a federal police force and we 
had our court system. We had set up an Australian Bureau of Criminal Investigation to 
provide intelligence and information for all the police forces of Australia and we should be 
rather careful in setting up a major overriding organisation with permanent royal commission 
powers. 

One of the reasons this came up, of course, was because of the Costigan Report. This inquiry 
into what had originally been simply union matters, the Painters and Dockers' Union, had 
spread and had embraced all sorts of fraud, including tax dodging, in various States. It was 
felt that the amount of white-collar crime which was going on in company and business circles 
merited the setting up of a crime commission. Anyway, we took a pretty strong view on this 
and so did some of the other States. Mr Fraser kept appealing for support for his National 
Crimes Commission. I think he believed that it had political appeal and he believed that the 
new body was necessary to fight white-collar crime. 

The extent of white-collar crime was only becoming apparent as a result of the Costigan 
inquiry, and it was not terribly apparent in Western Australia; whatever there was appeared to 
be far more prevalent in the Eastern States. Certainly we couldn't see the justification for 
what was proposed. However we were prepared to cooperate provided they didn't go over the 
top. I made a statement that royal commissions could incriminate people before it was 
established that they were guilty and that the powers of a royal commission should be used 
sparingly. I still believe that that is right. Senator Durack, of course, as Federal Attorney-
General was being pressured by Mr Fraser who had set his mind on this National Crimes 
Commission. 

I gave a talkback broadcast on 6PR on Robert Maumill's show, specifically on this matter, 
and he wanted to know why I was opposed to prosecuting white-collar criminals. I told him I 
wasn't at all opposed to that, that we had no time for criminals, white-collar or any other 
kind, but we didn't believe in setting up a permanent powerful royal commission with all the 
results which would occur in the case of innocent victims whose names would be blackened 
simply by their names appearing in print. However, I suggested that we could adopt the same 
scheme that we'd used for the National Companies and Securities Commission by having a 
ministerial council of the Commonwealth and States overlooking the activities of a modified 
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crimes commission in the form of an upgraded Bureau of Criminal Intelligence; something 
along those lines. The details, of course, would have to be worked out. 

Well, this received quite a lot of approval from the other Attorneys and there was a meeting 
in Melbourne at which I represented our Minister for Police, Mr Hassell.... this was actually 
a joint meeting of all Attorneys and Ministers for Police, but I was there in two capacities, 
and we also had our Commissioner for Police present. At this meeting it was generally 
decided that this was the right line to take and the Commonwealth ministers who were present 
(the Minister for Administrative Services, Mr Newman, and the Commonwealth Attorney-
General, Neil Brown) seemed to think this was a reasonable proposition. However it was 
reversed by Mr Fraser very soon after that, and he said he was going to proceed to set up 
independently a National Crimes Commission. So immediately we pulled out of the 
discussions and declined to attend the next meeting which was scheduled for 5th November in 
Melbourne - and Queensland did the same. Mr Cain, the Victorian Premier had made several 
attempts to persuade me and my Queensland counterpart to take part, but we both declined 
under instructions, in my case from our Cabinet. Mr Cain eventually pulled out himself and 
the meeting was not held. The proposal languished and that was the end of that particular 
exercise. 

We were continually having problems with the Commonwealth Government over other 
matters, particularly in relation to federal affairs. Occasionally we would have some success. 
It was very galling to have the federal government introducing, or threatening to introduce, 
legislation in relation to some domestic matter which was already effectively covered and well 
understood in Western Australia. For example, in August of this year we made 
representations to the Commonwealth when they proposed to legislate to implement an 
international agreement on the resolution of international disputes; that is, disputes between 
companies and host countries in relation to joint ventures and so on in Australia. We already 
had our own quite effective methods of settling these disputes through arbitration and through 
our own courts, and we saw no reason why we should submit to a scheme which had been 
promoted by the World Bank International Centre, particularly with a view to providing some 
means of resolving disputes in third world countries. 

The Commonwealth was intent on putting this forward, thinking it was very beneficial to 
Australia. Anyhow we declined to participate in it and, as I said, every now and again we had 
a small victory and in this case, Mr Fraser agreed that we should be excluded from the 
particular legislation. 

EH Can I just interrupt for a moment? Were relations frosty with the Fraser 
Government at this stage? There seems to be quite a deal of conflict between the State and 
federal governments? 

1We saw no good reason why the World Bank should decide issues which we could ourselves resolve either by 
negotiation or through Australian courts (TM). 
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1\'IEDCALF Well, I suppose frosty is a good word because they remained in a kind 
of frosty state for some years. They became icy once or twice, but generally speaking, 
although we tried to get on with the Fraser Government as well as we could, we found that 
every now and again they would go off and do their own thing without consulting us on 
matters which we believed we were entitled to be consulted on; such as matters of established 
State law where we had our own system of law which was working effectively. So we had to 
keep a continual eye open towards the activities of the federal government. We had a Federal 
Affairs section which was quite effective and which was under my control, and it had a liaison 
with our State government departments to ensure that they let us know of matters which were 
coming up from their counterparts in the federal bureaucracy. 

There had been a long tradition of cooperation between this State and the Commonwealth and 
we'd got into the situation that a lot of our public servants assumed that if something came 
from Canberra they should simply comply with it. Now this was fine and we were in favour 
of cooperation and we were in favour of compliance on proper grounds and in proper cases, 
but we were not prepared to allow well-understood laws and customs in this State to be 
changed overnight by a stroke of a pen in Canberra; and that was basically what it was all 
about. 

We changed the laws of intestacy1  several times during my term as Attorney-General and 
there was another change made in August of this year to grant a greater share of the estate of 
a person dying without a Will to that person's widow, and children if there were any. 

EH This has come up again and again in this interview, the issue of rape 
and sexual assault, particularly in late 1983, that it rose again. 

MEDCALF Yes, of course this subject was one which always appealed to the media 
because they knew there would always be interest in it, and that perhaps basically explained 
why there was so much in the press about rape and sexual offences all the time. But there 
were some good grounds for complaints by various women's organisations and I was keenly 
aware of this. 

There was one particular case at about this time where a man named Thomas came up for 
sentence in the Supreme Court, and Mr Justice Olney said that he would not sentence Thomas 
to life imprisonment because if he did that his case would be considered after five years by 
the Parole Board and he might be released. Now this was a valid comment, and Mr Olney 
said that in his case, as Thomas had committed his eighth rape in eighteen years, he sentenced 
him to fifteen-years gaol with no minimum parole term. Thomas was a very bad case and he 
had committed rape whilst on parole and he had also committed other offences. But this 
caused an awakening on the part of the women's organisations again and there were a number 
of articles at the time. 

1By Parliament amending the Administration Act (IM). 
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I was very concerned about the Thomas case and I called for a report on it because it brought 
home to me the weakness in this system. Mr Olney had made it quite clear that Thomas 
wouldn't have automatically been released after five years, being sentenced to life 
imprisonment, but nonetheless this situation, particularly in view of Thomas's record, merited 
very careful inquiry. So I went into it and it was quite obvious that when the Parole Board 
released him they'd had good grounds for doing so. He'd had very good conduct during his 
time in prison. He'd joined a church group and he was considered to have a stable marriage 
and he had a good parole plan involving employment and accommodation and finance, but 
that didn't stop him. 

END OF TAPE THIRTY-TWO SIDE A 
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MIEDCALF This, of course, caused people to say, well, these people need special 
treatment. Now, I suppose they do. Whether this special treatment is adequate and will cure 
them, I wouldn't know but, of course, there's always hope that something can be done and 
certainly just leaving them to the tender mercies of the prison system was quite inadequate. 
This case was giving the impression that the government, not only our government but all 
governments, simply tolerated this crime of rape and, of course, we didn't tolerate it. But it 
gave that impression, and this awakened in me the need to do something about terms of 
imprisonment and terms of parole. I did take some action which I'll mention in a moment. 

Now we were, of course, continually conscious of the need to reduce the delays in the courts 
and we had some success at this time. The delays in the Perth Courts of Petty Sessions were 
quite dramatically cut as a result of using the new Central Law Courts building with all the 
Petty Sessions Courts in the one building, saving an awful lot of time and enabling matters to 
be got through far more quickly. We also brought in some changes in relation to summonses 
where people proposed to plead not guilty, that they should be allowed to endorse the 
summons accordingly and then a proper time could be set to enable that case to be heard, 
instead of being confronted with a situation when they arrived in court, having a lot of people 
waiting around and somebody deciding to plead not guilty and having to come back again. 

We also appointed another judge to the Supreme Court, Mr Justice Pidgeon. He had been 
sitting as an acting judge for some time but we increased the number of judges of the 
Supreme Court and he was formally appointed.' He was the third new judge appointed in 
twelve months, two others having been appointed to the District Court, and we were also 
anticipating making a further appointment to the District Court within the next few months. 
So we were doing all we could to expedite the delays in the courts. 

We also were conscious of the need to reduce the prison population wherever possible, and 
keeping them out of gaol by allowing appropriate ones to do community service was 
something that I kept commending to the judges and magistrates. I had done this several times 
whenever I had the opportunity on informal occasions, and we actually took a formal step by 
circularising all judges, magistrates and Justices of the Peace and asking them for ideas on 
how we could expand the community service order schemes so that more offenders could be 
set to work rather than sit in a cell in a gaol. This had some beneficial effects. 

As far as the Legislative Council was concerned I have mentioned before that it was subject to 
frequent attacks by the newspaper, the West Australian. It seemed to have been an article of 
faith, or an article of principle, of the West Australian from quite early times, to attack the 
Legislative Council and they were continuing it at this time. An article was published which 
referred to the very short period of time which members of the Legislative Council were 
spending in the chamber. Parliamentary reporter, Norman Taylor, pointed out that the Council 
had met in one particular week for only 60 minutes on Tuesday, and only 90 minutes on 
Wednesday. He said that in the 54 sitting days of the previous year the Council had met for 
an average of five-and-a-half hours a day. 

1For the first time eight Supreme Court judges sat together (16th August 1982) (IM). 
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EH Can you just give the reference to that? 

MEDCALF Yes, the article was in the West Australian on 7th August 1982, and it 
included a statement that: "If, as the Premier says, Parliament is operating efficiently he may 
be regretting the decision to put another four members on the payroll." The article said: "The 
extra cost would be quite considerable and two of the new members would be Council 
workers who would find that their workload in Parliament was unlikely to cost them much 
sleep." I objected to this and I pointed out that members of Parliament, and particularly 
Legislative Council, did a great deal of work outside the hours that they formally sat in the 
Council, that many of them were on call in their electorates, almost at any time, and they had 
a lot of other things to do, a lot of research, and very little assistance. The editor replied, in a 
footnote to my comments, saying that the article dealt only with the amount of time members 
spent in the House; it made no comment on the amount of work they did, which, of course, 
was incorrect as a reading of the article I have just quoted will indicate.' Just another 
example of the media indulging itself in one of its favourite topics, and then squirming out of 
it at the end when tackled. 

Quite a few legislative changes were being introduced by me at this time. There was a fault in 
our law that enabled people who owed money to delay the payment of it as long as possible, 
and by various means to endeavour to prevent a writ being issued against them. The reason 
for this was that if a writ was issued against them by the creditor, interest would only run 
from the date of the writ, or the date of the judgment. It was necessary to do something about 
this because quite clearly it was a means of defeating the interests of the creditor and it was 
quite unjust. So at the suggestion of the Chief Justice that the law needed some change, I took 
this up and we changed the Supreme Court Act to provide that interest could run prior to the 
actual judgment in the court so to prevent this prevarication and delay. 

Mr Berinson, on one occasion, moved an urgency motion in the Legislative Council calling 
for a complete revision of the Constitution. He instanced the Wilsmore High Court case and 
the Supreme Court challenges by the Labor Party to the government's attempts to create two 
extra Cabinet positions. These, of course, had been created at this stage. Wilsmore's 
application had been dismissed and the extra Cabinet positions had been created, the law 
having been held to be valid. Anyhow he instanced these as reasons why we should do 
something about revising the Constitution and he called for the removal of outdated sections 
of the Constitution and to provide a guarantee of basic rights. I simply answered this by 
saying that the matter was not an urgent matter and the Constitution had been in that form for 
a long time, and although I was aware that it could be improved we had a lot of other more 
important day-to-day business of government to attend to. But looking through my notes, I'm 
interested to see that Mr Berinson had moved this urgency motion because in the whole time 
that he was Attorney-General, following our government going out of office, the [form of the] 
Constitution stayed much the same and I'm not aware that any basic rights have ever been 
added to it. 

1The article was headed 'How comfortable are the MLCs?" 
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EH Actually at this point it would be opportune to ask you your assessment 
of Mr Berinson in opposition in the Legislative Council. 

MEDCALF Well, in opposition he was handicapped because he didn't have any 
assistance - any official assistance - and he'd had very little experience in the law so that he 
was under a severe handicap. I made it quite easy for him because it wasn't my interest to 
cause him any discomfort, and he didn't really cause me any discomfort, basically, because he 
didn't have much to go on, in my opinion. In opposition he was, as always, an effective 
politician, but as far as my role as Attorney-General was concerned, he didn't cause me any 
embarrassment. The one who did, in fact, raise all the issues, was Mr Dowding, and whilst 
he was comparatively easy to deal with, he kept raising one matter after another. I will 
mention one or two of those matters in a moment. 

Another small matter which we changed was to provide amendments to the Fatal Accidents 
Act to provide cover for illegitimate children of people who suffered fatal accidents, and that 
included children who were born after the accidental death of their father. 

I was asked by Mr O'Connor on a number of occasions to represent him due to his other 
commitments, and on one of these occasions he asked me to attend the annual Liberal Party 
conference in Canberra. So I went over there and this was attended always by the Premier or 
the Leader of the Opposition, if that person was a Liberal, in each of the States, as well, of 
course, by the federal Prime Minister or Leader of the Opposition, and most of the federal 
ministers. This was an unpleasant exercise because it was simply going through all these 
problems which we'd had with the federal government. Inevitably when we raised something 
it would be considered contentious by our federal people who would endeavour to amend it or 
cut it down in some way. We got a lot of support from some of the other States. But in some 
respects I thought it was an unnecessary exercise for the State Premier (and I was representing 
him) to be involved. It was, of course, important that he should be present with his supporters 
but on the other hand the motions didn't carry any weight. They were not binding in any way 
on any of the parliamentary members; they were simply indications of intention without 
necessarily binding anybody and without having to be carried through. When you've actually 
been directing matters in government, to be simply debating issues and finding all sorts of 
rare arguments being put up by the Commonwealth as to why you couldn't do certain things, 
was rather frustrating. However, I'd been to a number of these1  before in other capacities 
and it was no surprise to me. 

I had in mind for some time that we had to do something about the question of parole. As I 
mentioned earlier in the Thomas case the matter had been brought to a head, but there were a 
number of other situations which had caused me a great deal of concern where the Parole 
Board had made recommendations that a particular person be released. When I'd referred it to 
Cabinet we had decided that for various reasons it was not appropriate, particularly if you 
were unable to obtain some kind of fairly strong guarantee or undertaking that the person was 
not going to go out into the public and commit the same offence all over again. 

t Annual Liberal Council meetings (IM). 
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I had been conscious of this, as I say, for some time, and we'd had a very good report made 
by Mr Oliver Dixon, the former Ombudsman. He had a committee which reported on prisons 
and parole systems generally, and they'd made a number of very good recommendations. For 
instance, they had said that there should be no parole for prisoners who were sentenced to less 
than twelve months, and where a sentence was between twelve months and two years the 
parole period should be equal to the sentence, and that for sentences beyond two years there 
should be a maximum parole period of two years. The committee had also recommended that 
action should be taken in regard to maximum and minimum sentences. In other words, that 
we should have fixed sentences for offences. 

Now that doesn't mean that in the case of every offence a person would simply get, say, five 
years or three years or some other fixed term. It would mean the judge would still have 
discretion, but that he would not be awarding a maximum and a minimum. If the sentence 
was, say, a fixed sentence of five years, he could award a sentence of up to five years, but 
that would be a fixed sentence; there would not be a maximum sentence and then a minimum 
sentence which was the system at that time. The maximum sentence was supposed to reflect 
the community's view of the gravity of the offence, and the minimum sentence was to enable 
the prisoner to be released earlier as a result of good conduct and other behaviour which was 
satisfactory. 

But it was very confusing to the public and I believe the system today is still just as 
confusing. To award a sentence of, say, ten years and then a minimum of, say, three years, is 
very confusing to the public, and as far as the prisoner is concerned he takes it that he's got a 
sentence of three years. 

I put forward the view that - quite apart from the actual parole provisions - we should have 
fixed sentences and abolish the situation of having maximum and minimum sentences which 
we'd had and still had at that time. This received a lot of support from all sorts of quarters, 
the Law Society and various groups in the community, including even Mr Tennant and his 
supporters, who thought there was a lot to be said for it. It would certainly have reduced the 
strain on the prison system. It was applauded by lawyers including criminal lawyers, and it 
would have been well understood by the public. We put this forward as a serious proposal 
based largely on the Dixon Committee Report, and we would have proceeded with this (it was 
part of our policy) had we been re-elected in the following year. But we were not and, 
therefore, although the basic system was changed it was never changed to the degree that we 
would have liked to have seen it changed. 

I was acting as Minister for Police late in August and I made a number of statements about 
over-consumption of alcohol. I'd been concerned for a long time that alcohol was one of the 
main causes of crime and it was also one of the main causes of traffic accidents. There were a 
number of rather bad traffic accidents during this time. There was one dreadful accident in 
which eight people were killed and five of the eight people killed (this was just at the end of 
August) had alcohol in their blood. 

I made a statement to this effect but I refused to identify who the five people were or who 
those were who had not been drinking. I did this simply to protect their privacy but I felt it 
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necessary to emphasise the fact that had they not been drinking, they would have still been 
alive. I was criticised for this, of course, but that didn't trouble me because, particularly when 
you're acting in a police capacity, you get criticised for everything that happens. But I was 
criticised for having said that these people were drunk although I didn't say who they were. 
But there was no reason why that shouldn't be said because, in fact, I wanted to emphasise 
the horrifying effects of over-consumption of alcohol by drivers on the road - particularly 
young drivers.' However, I received some support from various quarters and there were 
letters to the paper about the problem of alcohol and indeed, praising me and the Under 
Secretary for Law and Mr Justice Olney and one or two others for what we were saying and 
doing about it. 

There was also a very bad riot at Fitzroy Crossing in December which was caused by over-
indulgence in alcohol according to the police. This was amongst the Aborigines up there who 
were inflamed by alcohol, and although the matter was overcome and the situation was calmed 
by the police, it could have been much worse. 

I was pleased to announce when welcoming the two new High Court judges, Mr Justice Dean 
and Mr Justice Dawson, when they appeared for the first time in the High Court in Western 
Australia, that the Commonwealth was carrying out its pledge to consult with the States on the 
appointment of High Court judges. This was something which, as I have mentioned, we had 
pioneered through the Constitutional Convention and it was pleasing to see that it was working 
at this stage. 

The Costigan Report had a kind of overflow into State quarters. Costigan's inquiries, which 
had led him into a discussion of what were called "bottom of the harbour" schemes, had a 
sort of spin-off in the State because some of the people involved were local businessmen, and 
this provided material for questions in Parliament here. The federal government was also 
concerned to try and rectify the situation and they called a meeting of State Treasurers in 
Canberra to discuss what should be done. Again Mr O'Connor asked me to represent him so I 
went over acting on his behalf. I had a meeting with Mr John Howard, who was the federal 
Treasurer, and the Treasurers from all the other States, as to what action we could take to try 
and quieten down the effects of the Costigan inquiry and what should be done to ensure that 
any breaches of the law were dealt with. But so far as the Opposition in Western Australia 
was concerned, it provided plenty of grist for their mill because they kept asking questions 
about various local businessmen. They particularly wanted to single out any businessman who 
might have had some connection with the Liberal Party. There weren't too many of those. But 
they were endeavouring, as Oppositions tend to do, to try and draw some connection between 
the State Government and what some of these people had been up to which, of course, was 
quite ridiculous because there was no connection whatever. 

But nevertheless they got plenty of accommodation in the newspaper for it. Mr Burke asked a 
number of questions about the Corporate Affairs office and what it was doing, or what it 

1For record purposes these are the actual words I used in my statement on 30th August: '...in five of the eight 
deaths alcohol was involved." This statement was twisted around (IM). 
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wasn't doing, and Mr Dowding kept asking me questions over alleged breaches of the 
Companies Act and I was able to answer these. Also on the question of stamp duties, Mr 
Dowding was taking a particular interest in people who had avoided the payment of stamp 
duty by transferring their company share register to Darwin where the stamp duty was 
apparently very nominal, and then retransferring back to Western Australia after they'd 
transferred their shares. This, of course, undoubtedly happened in a few cases but it was 
something that had been quite legitimate up to this stage. This was just one of those things 
which had to be changed and the sort of thing which the Treasurers had been meeting to try 
and get a firm policy on to overcome anomalies which existed up to this date. 

There were lots of anomalies and, of course, some of these very shrewd and not very 
reputable business people had been doing their best to make use of them. Mr Dowding asked 
a whole series of questions, and some of them were relevant and some were quite irrelevant. I 
did my best to answer them. But by and large, I don't think they did our government any 
harm because clearly it was nothing to do with us. 

A new Ball Bill was introduced by me. This had been in process of preparation for some 
months and I had talked about it publicly but it virtually escaped any publicity. The newspaper 
didn't deal with it for some reason or other. Whether the reporter was asleep at the time it 
was introduced, I don't know. It wouldn't surprise me because sometimes a reporter did go to 
sleep, perhaps because of the dullness of the debates down below. [laughter] 

EH Did the members ever go to sleep? 

MIEDCALF Some members often went to sleep. 1 

EH I thought so. 

MEDCALF But this Bail Bill was introduced and it was quite an important piece of 
legislation because it provided for the first time a comprehensive code on bail. It provided that 
everyone was entitled to ball but it had to be justified and it set out the rules on which ball 
could be granted by the judiciary. 

END OF TAPE THIRTY-TWO SIDE B 

tThis statement, although it reflects the popular view gives the wrong impression. Late night sittings tried even 
the hardiest. We never had the situation that occurred in the Assembly when one member slept through a division and 
had his vote counted with the Opposition (IM). 
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MEDCALF It also provided penalties for bail absconders; those who didn't turn up 
after they'd been granted bail, and didn't appear in court. There was no penalty for that so we 
provided for a fine and imprisonment as a penalty, as an extra deterrent to try and persuade 
people who were granted bail to appear. The consequence, of course, of their non-appearance 
was that the police had to go to a great deal of trouble and expense and there was further 
delay while these people were apprehended - if indeed, they were apprehended. In some 
cases, of course, they were never found. There was a need to do something about ball; there 
had been for some time. This new Bail Act, I believed, was going to be a very useful means 
of rectifying the situation. 

I was rather astounded one day, just after I got back from one of my periodical, almost 
monthly, visits to the Eastern States, to read in the Western Mail about the doings of myself 
and Peter Durack in connection with an escort agency. 

EH Was this the first sex scandal to emerge? 

MEDCALF [This was the] first I heard of it, and it had a picture of the Federal 
Attorney-General, Peter Durack, and State Attorney-General, Ian Medcalf, on the front page 
of the Western Mail of the weekend of August 28/29th 1982. It started off by saying "Durack 
knew of escort agency," that was the heading, "Labelled as prostitution" [the sub-heading] and 
then alongside it "Tax: bottom-of-the-harbour scandal." The text read: "Shock claims were 
made [yesterday] that two government ministers were told four years ago that a Perth escort 
agency was being run by a legal officer in the Crown Solicitor's office." This was all very 
interesting to me and completely new to me, but it concerned me to see my picture on the 
front page with all this stuff about prostitution, escort agencies and bottom-of-the-harbour. In 
the text of the report it went on to say that "The escort agency was labelled in this week's 
Costigan Report as 'organised prostitution" and it [also] said, "State Attorney-General, Ian 
Medcalf, was told at a meeting the same year," (that is 1978) "about Mr Bercove's association 
with the escort agency which has operated under several names." 

Now it appears there was a legal officer by the name of Abe Bercove who worked in the 
Commonwealth Crown Solicitor's office, that's the federal office, and that he and his wife, it 
appears, were named as running an escort agency known as Kim's Introductions or West 
Coast or Escort Esquire or under some other name; that this was being run as a family 
business. This is a statement which apparently was made in the federal Parliament. 

But the reason for my being named was only apparent when you turned over the page and.... 

EH Yes, we're just turning over the page now. 

MEDCALF There was a column which starts off: "I told Medcalf...." and says: 
"The startling claim that Senator Durack and Mr Medcalf were told about the Bercove escort 
agency was made yesterday by Ken Gaunt, President of the Army of Men and Women." Then 
he [Mr Gaunt] went on to say he attended a meeting in my office in 1978 to discuss various 
matters and at that meeting the association between the Crown Solicitor's office and the escort 
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agency, through Mr Bercove, was raised. He said: "Mr Medcalf said it was a federal issue 
but he took a note of it." Then he said that he also told Senator Durack. 

I, of course, was pretty annoyed when I read this because not only, in my opinion, was I 
never told anything about an escort agency, and not only was the escort agency (if there was 
one) nothing to do with the State Crown Solicitor's office [laughs] but it was painting me as 
having some knowledge simply by association, by putting my photograph on the front, with 
all this stuff about escort agencies, prostitution and bottom-of-the-harbour and the Costigan 
Report which I'd had absolutely nothing to do with. 

Anyway Senator Durack was also rather annoyed. I think he rang me up when he read it, 
about the same time as I did, and he issued a writ against the Western Mail. I didn't do that. I 
looked up my notes because it was said that I'd made a note of this when Mr Gaunt came to 
see me and I had a complete record of Mr Gaunt's visit to me. He had visited me on 
September 22nd, 1978, and I had noted exactly what he had said. I sent the newspaper a copy 
of the notes which I had taken at the time and I requested an apology. I didn't get an apology 
but a couple of weeks later, actually on 18th September, they published somewhere in the 
newspaper, but certainly not on page one, an item called "Medcalf report", in which they said 
they wanted to clarify a report concerning the State Attorney-General when it was reported 
that I'd been informed by Mr Gaunt that Mr Bercove was running an escort agency. Then 
they said in fairness to Mr Medcalf on the facts stated, I was not obliged and could not have 
been expected to take any action because Mr Gaunt is said to have referred to an escort 
agency and not to prostitution or other illegal conduct; but in any event, Mr Bercove was not 
a State public servant. 

Then they went on with a few more similar comments and they said that I had since informed 
them that I had no recollection of any comment by Mr Gaunt to the effect that a 
Commonwealth Crown Law officer was running an escort agency and that there was no 
reference [to this] in my notes of my interview with Mr Gaunt and another man on that day. 
[They then said that] the interview was arranged at Mr Gaunt's request following a public 
meeting of the Army of Men. The purpose of the deputation was to discuss glaring injustices 
under the Family Law Act. The interview lasted about an hour and Mr Medcalf made detailed 
notes. Mr Gaunt published a press release concerning the interview next day which made it 
clear that the matter raised with Mr Medcalf related to complaints about the Family Law Act, 
its review, and the imprisonment of a member of the Army of Men for contempt of court. 
[This was their apologia to a] completely scurrilous report by this newspaper which was a 
good illustration of thoroughly irresponsible reporting. The Western Mail has ceased 
publication now but it must have been well on the way when it published that [first] report. 

We had problems in the Coast Ward of the Perth City Council (this is the City Beach area) 
with the Coast Ward Ratepayers' Association. This was actually in my electorate. It was also 
in the electorate of the Minister for Works, Mr Mensaros, as the Member for Floreat. Mr 
Mensaros was very concerned because with an election coming up, he was concerned that the 
Coast Ward ratepayers were adopting a very aggressive attitude, and wanted to separate from 
the Perth City Council. Now I think he probably had a certain amount of sympathy with the 
aspirations of the Coast Ward ratepayers. At this stage I hadn't followed it very much but I 
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became involved because I had a meeting with Mr Gallagher who was a Perth City councillor 
for the Coast Ward, and he involved me in these discussions. The matter was really quite 
serious and there were a lot of people in the City Beach [area] who were upset because they 
considered that the money which had been made out of the sale of endowment land in that 
area had been taken over the years, and was still being taken, by the Perth City Council and 
used for other purposes, nothing to do with City Beach, and they believed that this 
endowment land should have been used for the benefit of that area. 

Well, we took the matter very seriously and a public meeting was arranged at which I was 
present along with Mr Mensaros and the Premier, Mr O'Connor, and quite a number of 
people and the local Ratepayers' Association and other local citizens, and the matter was fully 
aired. They asked for a referendum and it was agreed after a committee had been formed, of 
which I was a member, that a referendum would be held. Mr Gallagher, I think, was 
proposing to stand as a candidate at the next elections against Mr Mensaros. Whether he 
would have succeeded or not I don't know, I should say probably not because Mr Mensaros 
was very efficient and was very well-known and popular. But they did have certain grounds 
for complaint and we said: "Very well, we will have a referendum." We finally agreed to a 
referendum but, of course, there was no time to have a referendum before the State 
election. 1 

EH Asbestos and Wittenoom and the problem of mesothelioma victims came 
to your attention and you were drawing up suggestions for dealing with this. What were these, 
Mr Medcalfi 

MEDCALF Well, I had been concerned about the Wittenoom situation for a couple 
of years. I had been acting Minister for Health a year or two before while the minister was 
away, and during that time I'd had a visit from one of the heads of the medical department 
who had acquainted me for the first time about the dangers of asbestos dust, and the potential 
dangers to people who had resided and worked at Wittenoom. As the years went by these 
developed and whilst the government had taken some action to evacuate the town of 
Wittenoom, or pull out as much as they could - pulling out many of the services and 
discouraging people from going there - nevertheless there were people with problems resulting 
from the inhalation of asbestos dust from many years before. It was a very real problem and it 
wasn't one to be dismissed lightly but it went back a long, long time, right back into the '50s 
and we were now in the '80s. We were talking about complaints which had been acquired 30 
years before, which at the time people hadn't known about. So it was a rather difficult and 
you could say a complex situation, because these people were outside the period of time 
allowed by the Limitations Act for bringing a claim. 

The matter was of considerable concern and I asked the Law Reform Commission as a matter 
of urgency to bring in a very speedy report on this, to give it the utmost priority, and the 
chairman, Mr Olgivie, agreed to do so. I had a discussion with him as to the elements 

1The announcement that there would be a poll was made on the 1st September 1982, with a committee being set 
up to consider the issues (JIM). 



TAPE THIRTY-THREE SIDE A MEDCALF 400 

involved and I said that the government was anxious that something should be done and I 
asked him if he would consider the legal issues. 

A Law Reform Commission report was brought in, within about a month, I think, of my 
asking for it, and it was a good report but what it said, in effect, was that these people should 
not be barred by the Statute of Limitations and that they should be allowed extra time. In 
other words, that the claims could be made even though they were barred and that the law 
should be changed accordingly to enable them to bring their claims. 

I had one or two discussions with Mr Olgivie about this and with Crown Law officers. I was 
very concerned because of the fallibility of human memory. The reason for the Statute of 
Limitations is simply that; that you cannot rely on the human memory being accurate over a 
long period of time. People begin to change their stories, they forget details, witnesses die 
and it becomes quite difficult to satisfactorily prove matters to the degree required by a court. 

I didn't think that this was really the solution. What I felt was the proper solution was that 
they should not be required to prove their cases but that we should set up a fund; that the 
government should contribute to a fund and the insurance companies concerned should 
contribute to a fund to provide for a proper allowance for those people who'd been affected 
by asbestosis or other diseases caused by asbestos dust. They would then not have to prove 
circumstances under which they'd acquired it but that they should be automatically covered 
simply by establishing that they were at Wittenoom during the relevant period. This seemed to 
be a much fairer way which would have provided immediate relief rather than for people to 
have to go through court proceedings, particularly people who were already suffering and who 
had a very limited expectation of life. Court proceedings might not take place during the lives 
of some of them and then virtually there would be no claim for damages. 

Now this was the proposal and I believe it was a proper and humane proposal, and I put this 
forward that we would legislate accordingly in the new year. This was put forward late in 
1982. The reasons which we gave officially were that there was no certainty that the court 
would grant an extension under the six-year limit of the Limitations Act; there was no 
certainty that victims would be able to prove their claims in a court; some defendants could be 
prejudiced after so many years; and where defendants were insured, the premiums would be 
based on likely claims at the time of payment. However, when the damages were assessed, 
they'd be at today's values, although the premiums would have been payable based on the 
knowledge and the claims of 30 years before, which would be quite unfair. 

So for these various reasons we were opposed to implementing the Law Reform Commission 
report. A rather unusual turn of events, but I'd called for this report in a hurry and it had 
been produced to me in absolute good faith and as speedily as it had been requested, and then 
we had, in fact, turned it down and said we weren't going to use it. Of course we were 
criticised immediately by the Asbestos Diseases Society. They said they wanted to fight their 
case through the courts. They believed they'd get more adequate compensation that way. 
There were good reasons why some of them would have missed out too and, indeed, some of 
them did miss out. Of course, the Labor Party took this up and said they were going to 
implement the report of the Law Reform Commission; an easy answer but not necessarily the 
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right answer. Anyway we never had the opportunity to do anything about it as events 
transpired. 

EH The next things that you want to cover are women's issues, the women's 
lobby and domestic violence. 

MEDCALF Well, Mrs Kath French had been on the National Women's Advisory 
Council (that is a federal body) and she, being a local woman, was representing the interests 
of women in Western Australia. But her term of office expired and the State government was 
asked to set up a women's adviser to the Premier - women's groups made that request. It was 
considered quite carefully by our Cabinet. A committee was set up to give consideration to it 
which included Mrs Craig, the Minister for Local Government, the Minister for Health, Mr 
Young, myself, and the Minister for Community Welfare, Mr Shalders. We did consider it 
and we met with various groups, including anybody who wanted to talk to us, and we also 
met with some women's groups inside the Liberal Party. 

We were, however, confronted with resolutions passed by one or two groups in the Liberal 
Party requesting us to take no action on setting up a women's adviser. Time was marching on 
and it wasn't until about the end of December that the decision was finally made that we 
could do nothing about this at this stage, and so we didn't propose to appoint a women's 
adviser to the Premier. This, of course, was criticised, particularly by the Labor Party and by 
the Women's Electoral Lobby, as might have been expected. 

Perhaps the attitude that we reflected was a rather conservative attitude but that was the 
feeling amongst a lot of people, including a lot of women, at that time, that they didn't really 
need a special women's adviser. I think things have changed somewhat now. In fact I'm sure 
they have, but that was the view at the time and certainly, as far as a number of members of 
the Liberal Party were concerned, they were quite opposed to it. 

However, I had become aware of the problem of domestic violence. This is another matter 
which I gradually became aware of as a result of my political activities. I had never been 
personally very concerned or involved in this but it was brought to bear on me that we must 
take some action to protect some women who were suffering severe threats and activities 
involving violence in the home - women and children particularly. 

I discussed with the Crown Law Department how we could best tackle this, and my attention 
was drawn to an example which had already been set in South Australia where they had 
provided some special legislation to make the police more responsible. The only law on this in 
Western Australia, up to this date, was a very old-fashioned proceeding under the Justices Act 
where somebody would be put on a bond to be on good behaviour. This took a lot of time to 
implement and perhaps days or weeks would go by before the court would finally make the 
order. This was quite unsatisfactory; obviously with women being put upon and having to go 
to refuges it was necessary that action should be speedy. 

So we devised a system whereby a police officer could make a complaint as well as any other 
person - including a wife or a de facto wife - any person could make a complaint but a police 
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officer could make a complaint if the matter was drawn to the police officer's attention. As 
soon as the complaint was made the magistrate could make an order in the absence of the 
person complained against. A restraining order could be made requiring that person to keep 
out of certain premises or cease making threats or cease inflicting damage to property or 
injury to some person. The person must then be brought before the courts within 24 hours 
when the matter would be dealt with by the magistrate. But the restraining order could be 
made immediately and could be made at the instance of a police officer. This was a 
completely new departure in Western Australia and this legislation was brought in as an 
amendment to the Justices Act; I introduced it and I was very pleased to do so. 

I may say that I was criticised by a female member of the Labor lawyers' group who said that 
it was a breach of human rights and, of course, it was too, but I considered that in certain 
circumstances it was all very well to talk about human rights but where that person was 
himself committing acts of violence against some defenceless person, such action was quite 
justified. Anyway we brought the legislation in and it became law very rapidly. 

I also introduced legislation to set up a small debts court. I'd had this in mind for quite a long 
time. We had the small claims tribunal whereby consumers who had a complaint against, say, 
a manufacturer, could take their proceedings in this court without any costs and without any 
lawyers being present. But there was nothing on the other side whereby small debts could be 
collected in the same way. This was really the complementary item to the small claims 
tribunal, and this took a bit of careful planning and we handled it without setting up a 
additional court; it was to be made an additional task of the local courts. The lawyers were 
not to appear in these proceedings so as to enable the matter to go through with the minimum 
of expense and the minimum of delay, and the magistrate would have a lot of discretion. But, 
of course, if one party had a lawyer then the other one would probably be allowed to have 
one, but generally speaking the lawyers were barred from these courts. 

An existing provision required that a debtor who had to pay on terms under a judgment debt, 
when he fell down on payments, be brought before the court and fined. We said that there 
was little point in fining debtors who were behind in their payments anyway, and the fine was 
abolished and debtors were [henceforth] brought before the court on a bench warrant without 
additional costs. 

END OF TAPE THIRTY-THREE SIDE A 

'All these changes were made by amendments to the Local Courts Act (TM). 
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MEDCALF There were a number of trifling - what you can only describe as pre- 
electoral complaints made by various members of Parliament. There are all sorts of silly little 
things which go on in Parliament but attract a lot of attention in the media. We were alleged 
at one stage to have been involved in a tip-off about a two-up raid at Kalgoorlie, apparently 
the day before the running of the Kalgoorlie Cup. The police, or somebody, decided to raid 
the illegal two-up school. It was illegal but it had been there for many years and no-one had 
bothered it much, but they decided to raid it, and questions were raised in Parliament as to 
who had given the order, whether it was Mr Hassell as Minister for Police, or me as 
Attorney-General. Of course, I knew nothing about the raid by the police, nor did Mr Hassell. 
It would have been quite improper for either of us to have known about it or to have 
interfered in the conduct by the police of their own business. 

But then it was suggested that some members of the public were tipped off that the raid was 
going to take place the next day, and the media wanted to know not only who gave the order 
to raid the police, but who tipped off the locals. Anyhow, it certainly wasn't Mr Hassell or 
myself but, of course, they always try and involve anyone in politics with these things. That 
was just another minor matter, similar to Mr Dowding accusing me of not having taken 
proper action about a newspaper in the Kimberley called the Kimberley Echo which had been 
established in 1980, but had only been registered under the Newspaper Libel and Registration 
Act after he'd written a letter to me. As soon as he wrote a letter to me and I heard about the 
Kimberley Echo, of course, it was registered; but he was complaining that we had let this 
newspaper off. That, of course, made three columns in the West Australian - quite 
unnecessarily. 

There were complaints when we appointed a non-lawyer, Mr McIntyre, who was associate to 
Mr Justice Kennedy, as a magistrate. He had qualified under the magistrates' exams which 
were quite comprehensive and he was quite fitted to be a magistrate and very suitable, but we 
were criticised for not appointing a lawyer. The President of the Law Society, said that the 
position would not appeal to many lawyers and suitable legal practitioners were not always 
available. I made the point that not only was Mr Maclntyre a very suitable person, but there 
were many other magistrates who were non-lawyers who had done an extremely good job. I'd 
said that before, but this didn't prevent a trashy editorial in the Sunday Independent on 3rd 
October 1982, in which they criticised me by saying that my statement that the government 
reserved the right to appoint any person who was most suitable for the job was not 
satisfactory. "The fact is that any person before a court is entitled to be tried before a person 
whose qualifications are impeccable," and they [also] said, that we might as well have 
appointed Jimmy the MiT bus driver. Of course, this was a ridiculous comment. Then they 
went on to say that we were overpaying the Chief Stipendiary Magistrate. We were paying 
him 90 per cent of the remuneration of a judge and they said that, with due respect to both 
Jimmy the driver and Mr McIntyre, they didn't accept that magistrates had 90 per cent of the 
responsibilities or capabilities of a judge, and that magistrates were overpaid anyway. This 
article should have been thrown straight in the wastepaper basket but for some reason I kept 
it. 1 

1This newspaper has ceased publication (IM). 
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I prepared legislation during this last session (but didn't introduce it because it was only in 
draft form) to protect people who were awarded damages in personal injury cases and who 
were not capable of looking after the money and applying it towards the purposes that it was 
designed for; that is, for their own assistance, medical help etc. There were cases where 
people had been awarded often substantial damages and others had got control of these funds 
and because the people were not always mentally capable, or because of the nature of their 
injuries, they were unable to handle the money themselves and they sometimes didn't receive 
the full benefit of it. So legislation was prepared in draft form but we didn't have time to 
bring that in. 

The first bail hostel was set up in this State during the following year, but the idea for it came 
as a result of a visit by the Under Secretary for Law, Mr Christie, to the United Kingdom. He 
saw bail hostels in action and I asked him to proceed and he acquired from the Education 
Department the old North Fremantle Primary School in Stirling Highway, and this was then 
restored with a view to it being made a ball hostel. The idea of a bail hostel was to provide 
somewhere for people who were charged with offences and would have otherwise got ball but 
had no accommodation, or no-one to look after them and ensure that they would attend the 
court. Such people were often, in those circumstances, refused bail and so as to enable them 
to continue to live ordinary lives and go to work (if they worked) or go about their normal 
business, we decided to provide a bail hostel. We wanted to encourage voluntary groups to 
run it. At any rate we had reached a stage where this building was being restored with a view 
to being opened as a bail hostel. It was not opened until the following year but I am happy to 
say that I was invited to attend the ceremony of its opening. 

For many years the Law Reform Commission had been working on a new Strata Titles Act. 
This I had requested some six or seven years previously but it was a very complicated matter 
and finally the Law Reform Commission produced its report towards the end of 1982. It was 
a good report which we would have used as the basis of new legislation, and which, indeed, 
did become the basis of new legislation subsequently. The report provided a completely new 
way of establishing titles to units and flats and apartments which had not been possible under 
the law previously, and it had a number of other very significant reforms. So I was pleased 
that the report did finally come to hand. 

We had a few situations in the Legislative Council in this final term. There were two 
occasions when I had to move (as Leader of the House) for members to be suspended. Mr 
Dowding, during the passage of industrial legislation (which I may say went on two nights 
and at great length until the early hours of the morning), referred to the minister handling the 
legislation, Mr Masters, as a liar. This, of course, is considered an unparliamentary term, and 
Mr Dowding was asked to withdraw his remark. He refused to withdraw it. He was again 
asked to withdraw and the members of his party were urging him to withdraw, but he refused 
to withdraw and I had to move for his suspension from the House for 24 hours.1  

1 Hansard Vol. 240, No. 4, p. 3689, 13th Oct 1982 (JIM). 
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It was a few weeks earlier that Mr Baxter, a Country Party member who had been a minister 
in Sir Charles Court's Government, made a comment which was considered 
unparliamentary1  and I had to move for his suspension also. Those were the only two 
occasions when I had to move to suspend members from Parliament. They were rather rare 
but it so happened that they were within a few weeks of one another. 

We had a few problems with the District Court. The major problem - we'd overcome the 
teething problem - but the major problem was that it was intended to house all the criminal 
courts but the Supreme Court didn't really take to sitting in their criminal jurisdiction in the 
District Court building. Traditionally the Supreme Court had always sat in one of the courts 
in the Supreme Court building when handling criminal matters, and Mr Justice Wickham 
decided that he was not going to preside at a trial which was scheduled to last four days 
involving the alleged rape of a fourteen-year-old girl in the District Court building. He found 
problems, I believe, with the siting of the witness box in the court, but in any event, he 
indicated that he believed the particular case should be heard in the original Supreme Court 
building. 

It didn't surprise me because there had been a fair bit of opposition from some of the judges 
of the Supreme Court to parading up to the District Court building when they were used to 
sitting in the Supreme Court and had their chambers there. The counsel who normally 
appeared, supported the judge in this and I doubt whether the Supreme Court continued to sit 
any more in the District Court building after that. It didn't matter a great deal because they 
did have accommodation sufficient to attend to their requirements in the Supreme Court 
building and gradually, with the expansion of our courts in the District Court, we had to make 
further provision. So it wasn't a matter that became an issue. 

END OF TAPE THIRTY-THREE SIDE B 

1Mr Baxter was held to have reflected on the Standing Orders of the House on a point of order originally raised 
by Mr Dowding. Hansard Vol. 239, No. 3, p.  2505, 24th Aug 1982 (TM). 
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A further interview with Hon. Ian Medcalf recorded in his office on 23rd March 1994. 

EH Mr Medcalf, today we're finishing off 1982 prior to the 1983 election. 
The first issue was the proposal to erase old convictions. How did you deal with this? 

MEDCALF I had, for a long time, had in mind that it was unfair for somebody who 
had committed some offence, often of a minor or trifling nature, perhaps in their youth, to be 
lumbered with this for the rest of their lives, so that they had a conviction which was 
recorded by the police and which would come up whenever they applied for a job or 
presented themselves in any public situation. I believed that they should be relieved of this. If 
someone had lived down their early indiscretion (and there are very few people who can say 
that they haven't suffered some indiscretion at some stage) I believed that the law should give 
them another chance. 

So I referred to the Law Reform Commission the consideration of the circumstances under 
which convictions could be expunged for minor offences where a person has subsequently 
lived a blameless life for many years, and this was greeted with enthusiasm by the public 
generally, certainly by the media, and by various groups that had an interest in this area, 
including my old friend, Perth law reform campaigner, Brian Tennant. I referred it to the 
Law Reform Commission and, of course, it was going to take some time for their report to be 
delivered. I didn't receive the report but I asked them to investigate it and in due course, 
some time later, the report was received. We were no longer in office when the report was 
received but it was, I believe, a very useful thing, and in fact some changes occurred as a 
result of it. 

Of course, there was a feeling that we were asking people to lie or giving people permission 
to lie because if we were to end up with some legislation which said that if you were asked 
whether you had any previous convictions, and you were authorised by law to say no, when 
you did, [have a conviction] we were told we were giving people permission to tell lies. Well, 
this was a rather awkward matter in some respects, but we felt that the Law Reform 
Commission might be able to find some way round it. 

EH What was the criminal injuries legislation? 

MEDCALF We already had some criminal injuries legislation but it wasn't very 
satisfactory. The maximum amount payable to a victim of crime was $7500. That wasn't so 
much the problem as the fact that further publicity and further proceedings were necessary for 
the victim to obtain compensation. I believed that this should be done in a better way. I had 
discussed it with the Chief Justice, Sir Francis Burt, on one or two occasions, and he believed 
also that there should be a simpler method. After discussion with some of the officers in the 
Crown Law Department the proposal was put forward that we should appoint an assessor 
outside the court system who would be able to talk to the victim in private without the victim 
having to go through the trauma of confronting the aggressor who had caused his or her 
injuries, and that was the effect of the legislation which was brought in. It got very little 
publicity at the time, but it was an important piece of legislation to provide that a victim could 
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achieve some satisfaction by way of compensation, up to a maximum of $15 000, by going to 
an assessor in private. 

There was provision for an appeal to the District Court. The compensation in the first place 
would be paid by the Crown and there was also provision for this maximum amount to be 
increased by regulation should the government see fit to do so. This was a very forward-
looking measure and it received the approbation of the Law Society, even though it meant that 
possibly lawyers wouldn't be involved unless there was an appeal.' 

EH Aboriginal land rights; what was happening here? 

MEDCALF We had a visit from the Ngaanatjarra Aborigines. They came down from 
the Central Desert region of Western Australia and they wanted to talk to the Government and 
the Opposition about land rights. I was asked by Mr O'Connor, the Premier, to be present, 
along with the Minister for Community Welfare [Mr Shalders] to interview these people. 
Three ministers were there and they [the Aborigines] were also represented by a lawyer2  
from Alice Springs. 

The Aborigines put their case for land rights. Mr O'Connor said that he would consider what 
they had to say. They got a very courteous hearing. Subsequently they visited the Claremont 
showground where there was a large gathering of people and it was addressed by Mr 
O'Connor and also by Mr Burke, the Leader of the Opposition. Mr O'Connor pointed out that 
they already had Aboriginal reserves and he was not prepared to make any additional 
commitments in respect of land rights. However, Mr Burke made it quite clear that he would 
most certainly grant freehold title to their central reserve land and they would get their land 
rights. This was, of course, greeted with acclamation by the Aboriginal group whereas Mr 
O'Connor didn't, I think, get much of a hearing. 

I had long felt that there should be a separate body concerned with reform of the law of 
companies and securities. I believed that it was a very specialised area. Indeed I knew it was, 
and it was also an area that was completely foreign to the average person, including the 
average member of Parliament. If it were to be left to the Law Reform Commissions in the 
various States, and the Commonwealth Law Reform Commission, I didn't see much progress 
being made. It was certainly an area which required a specialist law review committee, and I 
was pleased at a conference of the Ministerial Council on companies and securities, which 
was held in Launceston towards the end of November, that they agreed with me that there 
should be a separate companies and securities law review committee and it should be set up as 
a matter of urgency. It was also arranged that it would operate from Sydney. This was partly 
due to the compromise arrangement between Melbourne and Sydney as to the distribution of 

'The new Criminal Injuries Compensation Act passed through Parliament in November 1982. An Opposition 
attempt to amend it in the Assembly by making it retrospective was defeated (IM). 

2Phillip Toyne (IM). 
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the officers of the National Companies and Securities Commission. It didn't worry me where 
it was set up so long as it was in fact set up under the auspices of the Ministerial Council. 

EH At this period you also honoured 183 Justices of the Peace. 

MEDCALF There had never been any public celebration, if I can use that word, of 
the very valuable work of Justices of the Peace in Western Australia. So we decided that JPs 
who had served for a period of 25 or more years in an honorary and voluntary capacity 
should receive some honour, and it was arranged therefore that they would receive certificates 
of commendation at Government House. The premier and I were present along with staff of 
the Crown Law Department. We had 183 Justices, with their guests, present and each one 
received a certificate in respect of his or her voluntary services to the community over a 
period of more than 25 years.1  It was a very pleasant ceremony and it was very much 
appreciated by the Justices. I was pleased to see that this ceremony [has] continued and has 
taken place in later years as well; but this was the first time that it was held. 

EH What was the background to the wages freeze at the end of 1982? 

MEDCALF Towards the end of 1982, in fact in about December, the Cabinet 
considered that because of the general deterioration in the economic situation, it was necessary 
to have a wage freeze in relation to future increases in pay through the Industrial 
Commission, and indeed, generally in the community. This was the original idea but it was 
found impossible at that stage to cover all the self-employed people in the community, and 
professionals and people who were not subject to the Industrial Commission. But the 
government nevertheless decided and instituted legislation towards the end of the session, for 
a freeze on wages. It was strongly opposed, of course, by the unions, including the Civil 
Service Association, but it nevertheless was brought into effect. 

I don't know that it had any very pronounced effect. It was a sort of a temporary wage freeze. 
Mr Burke, the Leader of the Opposition, didn't support it. He said that the Premier was 
seeking powers that mightn't be needed. They weren't very happy about it and he also said 
that if we were going to have a wage freeze then we should have a prices freeze at the same 
time. I don't know that it had any particularly noticeable effect except that there was a lot of 
fuss made over it at the time. 

EH There was a new Minister for Employment. 

MEDCALF Well, this arose more or less out of the same situation: the general 
deterioration in the economic situation and the growth of unemployment in Western Australia. 
It was a bad time economically and a number of us were extremely concerned. 

'Two of the JPs had each held office for 56 years without ever having received formal government recognition of 
their voluntary services. The total services of all those present was well over 10 000 years. This ceremony was long 
overdue (IM). 
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I believed that we should have a Minister for Employment and I went to see the Premier one 
morning and told him that I believed it was absolutely essential and he should act immediately 
(this was around about Christmas time) and that a Minister for Employment should be 
appointed. The obvious person for the job was Mr Hassell who was enthusiastic about the role 
and later that morning, after I'd seen Mr O'Connor, he announced that he would be changing 
the portfolios around, and that Mr Hassell's portfolios of Police and Prisons would be 
redistributed. He had asked me whether I would take on the police and I said that I would for 
a short time only, up to the election, and Mr Pike the Chief Secretary [took on] Mr Hassell's 
prisons role. Mr Hassell was then to be exclusively concerned with trying to stimulate 
employment as the Minister for Employment. He was duly sworn in I think on the last day of 
December,' but any rate it was about that time, and he took on his new role very 
enthusiastically, but it was a bit late; it should have happened earlier. Unfortunately the 
government hadn't woken up to it when the signs were there several weeks or months before, 
but it was better late than never. 

EH You then acquired police responsibilities, responsibilities to do with 
complaints and problems with the police; what were some of these and how did you deal with 
them? 

MEDCALF Well, I took on this role as Minister for Police. It was a role that I 
didn't have any great difficulty with because I had acted as Minister for Police on at least two 
occasions, as indeed I'd acted in various other ministries on a temporary basis. I didn't want 
to be permanently with the police and I had agreed to act only until the election, which I 
knew was imminent. 

The problem, of course, in taking on a ministry that one hasn't got any very special 
knowledge of oneself, is that you are virtually, you might say, at the mercy of the 
department. You are strange to a lot of the problems which they're familiar with and you have 
to rely upon the advice that you're given, at least in the early stages, and in this very 
temporary position that I was in I simply had to rely on the advice I received from the police. 
I didn't know that they were having an argument with the motor cyclists at the time, but I 
soon found out. The police had decided that motor cyclists were not entitled to wear black 
helmets and the motor cyclists decided to have a meeting at the Thomas Oval in Medina. 
They forgathered there with their black helmets and they were pretty annoyed. I wasn't 
invited to be present but I was asked to comment on the position and, of course, I was not 
really in a position to make an independent judgment on whether motor cyclists should or 
should not wear black helmets. The police had already made this decision that they shouldn't 
and traffic infringement notices of $40 and demerit points had already been sent out to some 
motor cyclists for wearing black helmets. 

1Mr Bill Hassell had formerly been Minister for Police and Chief Secretary. He was appointed Minister for 

Police and Prisons when Ray O'Connor reshuffled his cabinet on 25th January 1982. He became Minister for 

Employment on 30th December 1982 (Th4). 
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The reason was, I think that the police believed that it would be hard to distinguish the motor 
cyclists with black helmets on, that they would create a safety hazard. Whether this was so or 
not I don't know. As I say, I knew nothing about it. But this was typical of the kind of 
problem that I had to make comments on and I had to rely on the police.' 

Then there was another situation which had already been going on for some time. It appears 
that a man by the name of Mr Howard Rooke had organised a bingo game on board a Jumbo 
jet which was flying out of Perth. At the last moment, he said, the police told him that he was 
not allowed to go. He'd already sold 370 tickets, each one for $390. Of course, the people 
were looking forward to earning a lot of money on the bingo games which were to be held on 
board the Jumbo jet off the coast of Western Australia. He believed, and they believed no 
doubt, that because they were outside the three-mile limit when they held their bingo game, 
they didn't need to observe the various rules which had been laid down for bingo games by 
the police and others. However, because the aircraft had to land again in Western Australia, it 
was believed that it was still within the jurisdiction and I had to make some comments about 
this as well. As I say, this was another situation which I found a bit awkward. This was the 
kind of thing which was going on all the time. 

There was another one which came up at this time where the police had opposed some person 
who wished to organise trishaws in Perth. He said he had twelve young men employed to 
pedal two-passenger vehicles around the city, and this would be a wonderful tourist attraction. 
The police were opposed to trishaws for safety reasons. They could see them being swept 
over by cars, and injuries, and all sorts of things, and they were probably right. So again I 
was asked to make comments, and here again, and in other situations, I simply had to rely 
entirely on the police. 

This illustrates the problem of the new minister who knows little or nothing about the 
particular department and hasn't had any previous experience in that area. It takes him quite a 
while to find his feet. 

EH There was also the issue of time-sharing schemes that came up. 

MEDCALF I had had some experience, both in private practice and also over a 
period, in time-sharing schemes. These are schemes where people have properties or houses 
which they acquire the lease of, say, for a fortnight a year. They share the time of occupation 
and there was very little legal precedent in terms of control of time-sharing schemes. I was 
concerned about this and I had already discussed this with other people in the National 
Companies and Securities Commission, and I asked the Law Reform Commission for a report 
on this type of scheme. 

The other matter which I'd been concerned about for some time, and which was coming to 
finality, was Mr Murray's report on the criminal code, or his new criminal code. I may say 

10ne thing I did say was that the infringement notices were out of order, as no law prohibiting black helmets was 
in force in WA (IM). 
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that I had already received copies of this report and some changes had to be made here and 
there, but I was anxious to put it forward. I was not actually able to put it forward to the 
public at this stage, although I had hoped that this would be possible. I had canvassed the 
question of the new criminal code in the Cabinet. I had put it to the Cabinet that a new 
criminal code would be desirable but we didn't proceed with it simply because there was so 
much detail involved, and clearly this was a matter on which a lot of public comment would 
be desirable before any action was taken1. 

EH What was the law reform activity during this six months? 

MEDCALF Well, I had been engaged in a lot of law reform in this last period of 
1982, this last six months. There was the Bail Act which I referred to, the Criminal Injuries 
Compensation Act. In addition a small debts' court had been set up as a branch of the Local 
Courts. Changes had been made to the Legal Aid Commission and we had the provisions to 
protect the victims of domestic violence. All of these things added up to a fairly significant lot 
of actual amendments of [previously] well-understood laws. The domestic violence legislation, 
for instance, effected a change in the law which had been the law of Western Australia, and 
previously the law of England, for 600 years. We'd actually changed a 600-year-old law, and 
there were quite a lot of other fairly radical changes which had been made. 

I had discussed a lot of these with the Law Society and most of them, one way or another, 
had their approval, or their qualified approval. L  The changes to the Criminal Injuries 
Compensation Act also provoked quite a warm response from Mr Hetherington who was very 
interested in issues affecting women's position in the community. He said that the changes to 
the Criminal Injuries Compensation Act whereby a victim could have a private audience with 
an assessor, would go down in the history of the women's movement as one of the great 
landmarks of legal reform in this State. I was pleased that he said that because, as I think I've 
mentioned before, I had been criticised by one or two women [lawyers] who were connected 
with the Labor Party, claiming that we were breaching human rights. 

EH You were getting towards the end of the O'Connor Government and you 
have a newspaper article there from..., what's the date of that one? 

MEDCALF The Western Mail. 

EH Mmm, is it November/December? 

MEDCALF Yes, it's dated 23rd/26th of December 1982. It appeared in the Western 
Mail. It was an end of term report by an anonymous writer who rejoiced in the name of 'Ex- 

11 made an announcement on 10th January 1983 that the review would be open for public comment for at least 
12 months (IM). 

2Severa1 of the reforms would mean less work for the legal profession, but this did not deter the Law Society, in 
the public interest, from supporting the proposals (IM). 
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Minister Thundergut Thrip", and he gave his views on the members of the ministry, as an end 
of term report, rather like the school report which schoolchildren get. 

EH Well, I wondered if perhaps you could tell us what he says and then 
could I ask you for your views on the government? 

MEDCALF Well, the views were fairly sarcastic in this report. They weren't 
particularly laudatory; in fact, just the reverse - I mean, anyone who wants to can read it 
themselves. In my own case he gave me a slightly better write-up, saying that despite my 
reputation as ultra-conservative I'd continued my surprisingly radical reforms to WA's legal 
system, and that I could be a major plus for the government if I adopted a higher public 
profile. Well, I had adopted as high a public profile as I wished, probably higher than I 
wished, but it was interesting to me to read that he thought that some of my reforms were 
radical. But as events continued over the next few years, I realised that many of the reforms 
that I'd introduced were probably far more radical than a number of members of the Labor 
Party would have espoused themselves. That may seem a strange thing to say but it was the 
impression that I gained. 

END OF TAPE THIRTY-FOUR SIDE A 
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EH I can see a photograph of Ray O'Connor, Cyril Rushton, Bill Hassell, 
June Craig; I think it is Bob Pike there. What were the sorts of comments and tone of the 
article generally? 

MEDCALF Well, I wouldn't take these comments for gospel; some of them were 
pretty unfair. For instance, he said that Cyril Rushton had a high opinion of himself. That 
was never my impression of Cyril Rushton but he may have crossed this particular writer at 
some stage. Ray O'Connor he said was standing more firmly than when he'd started off, 
referred to his nickname of "Rocky". In the case of June Craig he said that she had re-
election worries, which was quite correct, and she was inclined to turn molehills into 
mountains but her style and charm earned a lot of points for the government. Of course, she 
did have very good style and she had decided to stand for a seat which she had very little 
chance of winning. She could have had an easier run but she quite deliberately stood for a 
seat which was in considerable danger, and she lost the election and as a result of that she lost 
her seat, but that was the nature of June Craig. She was a determined character and a person 
of not only singular ability but a person of great integrity. 

He said that Bob Pike was not short of self-confidence but he spent too much taxpayers' 
money on advertisements to get his smile in the papers. Well, that was said about Bob Pike at 
the time when he first became a minister, but after a little while he stopped putting those 
advertisements in the newspaper, so he had corrected that situation. 

EH I'd like to ask you now for your views on the strengths and weaknesses 
of the O'Connor ministry and the workings of Cabinet under Ray O'Connor, perhaps in 
comparison to the time of Sir Charles Court. 

MEDCALF Well, the Cabinet under Sir Charles Court was really dominated by Sir 
Charles. He was a tremendous worker and he read every Cabinet minute and he read all the 
relevant documents and relevant data, so that he knew as much about a matter as the minister 
who was putting it forward, in most cases. Certainly he was well up with the minister who 
was putting the matter forward and this was a tremendous advantage. He also kept the Cabinet 
very well informed on what was going on. 

Now in the case of Ray O'Connor he ran the thing rather differently. He kept people 
informed of what was happening and generally speaking I found him extremely cooperative. I 
never had any problems with him at all, although in recent times one does hear comments that 
he mightn't have been a strong Premier. As I say, I never had any worries with the way he 
conducted the Cabinet or conducted the government. It was run a little differently, of course, 
because he made some changes in the Cabinet which I've already discussed, and this did 
create some problems for him. He had some new ministers who didn't know as much about it 
as the old ministers who'd been replaced and, of course, there's always an aftermath of 
making changes in Cabinet positions, which he had to wear. 

As the year wore on the real problem was, I think, that our government was said to become 
indistinguishable from the Opposition. This was the kind of feedback which we were getting 
from various people who professed to be in touch with the swinging voters. The feeling was 
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that there wasn't much difference between Ray O'Connor and Brian Burke in the minds of the 
swinging voters. This is a difficult one to overcome, very difficult. There was a great deal of 
difference in their minds in relation to Sir Charles Court because he'd been around for years. 
He was well-known as a very strong character who was going to push Heaven and earth to 
ensure that the State progressed and, of course, this suits the average person who's naturally 
interested in getting a job and getting on in life. Sir Charles' first and most important task, as 
he often said, was to ensure that there were jobs and employment and prospects for people, 
and [he held the view] that the economic argument was the most important one as far as they 
were concerned. Now it was a fact that during 1982 we perhaps were seen by the swinging 
voter type of person to be not as positive as we had been before. I think that must be said and 
this meant that there would be a problem for us in relation to getting swinging voters to vote 
for us again as a government. 

I have mentioned before the attempts which we made to control land sales to people located 
overseas, particularly these tenants-in-common situations where there were joint owners, and 
individuals thought that they had a particular block whereas in fact they only had a share in an 
entirety. We couldn't do any more about it and we finally made a statement that there had 
been a slacking off in this type of activity1  and rather than foist all sorts of complicated 
declarations on the entire community (that is everybody who wanted to buy a block of land) 
we didn't propose to take any further action at this stage. 

EH There were Commonwealth proposals for a new national court system. 

MEDCALF Well, right at the deadline2  and out of the blue, the Commonwealth 
government declared its support for a new streamlined court system for Australia. They said 
that they wanted an integrated court system where they would have a national trial court 
which would be more or less a combination of the present State Supreme Courts which would 
be joined together in the form of some kind of national court. It was to be known as the 
National Court of Australia and it would have State divisions, and there was to be a National 
Court of Appeal. Now this had all sorts of unseen problems. It was easy to make an 
announcement like this but it was out of the blue and I wasn't prepared to indicate that we 
were likely to adopt it. I was asked to comment on it and I simply said that the proposals 
were an attempt to overcome the problems which the federal government had already, itself, 
created by setting up the Federal Court. 

EH The State election was held on 19th February 1983. Could I ask you for 
your general view of this election, how you felt about it and how the campaign was run by the 
Liberal Party? 

MEDCALF I was not a candidate myself because I had a six-year term and this was 
in the middle of my six-year term. But I had plenty to do supporting the government in 

1As there had been, according to official advices (IM). 

29th February 1983, ten days before the State Election (IM). 
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various ways. I didn't have a great deal to do with the Liberal Party as such but I had a lot to 
do in attending functions and performing duties around the countryside. 

I recall that on 27th January, just to give you a couple of illustrations, in my capacity as 
Minister for Police I had to open the Beverley police station, a new Beverley police station. 
That was at nine o'clock in the morning.1  Then we journeyed to Katanning. I was with the 
Commissioner of Police. There was a luncheon by the Katanning Shire and at two o'clock I 
opened the new Katanning police station. Then the Commissioner went back to Perth and I 
went on separately to Denmark where at eight o'clock that night I addressed a meeting of the 
Denmark Uniting Church Ladies, in company with Mr Wordsworth. That was just what you 
might call, not a typical day, but just a sample. There were plenty of others like it. 

EH What sort of feeling were you getting from the electorate as you went 
around? 

MIEDCALF Well, I was getting a very good feeling from the electorate, but then I 
was performing official duties as a minister, and you don't always get the views of the 
swinging voters on those occasions, although I will mention the swinging voters in a moment 
when I come to that. 

Another task I had on 3rd February, I went down to Pemberton to open a police station there. 
I remember this very well because the car radio was going, and the news came over the radio 
that Mr Fraser, Commonwealth Prime Minister, had decided to call an election. [Bill] Hayden 
was the leader of the Labor Party, the Leader of the Opposition in Canberra, and it was 
believed that the Labor Party would swing over and appoint Hawke. Whether Fraser was 
gambling on the fact that Hawke wouldn't be appointed, I don't know, but it was obviously a 
very foolish gamble if he was. I heard the news that they had called their election in the 
middle of OUR election campaign with great foreboding because generally speaking the 
Commonwealth government wasn't very popular over here, and if Mr Hawke became the 
leader, being a West Australian, a former Rhodes scholar and very popular over here, I could 
see that it could have a bearing on our State election; and indeed, that's what happened. 

After opening the Pemberton police station, I went on to Walpole and attended a meeting in 
Walpole that night. That was an election meeting in support of the local candidates.2  I spent 
the night in a hotel down there and the next morning, on my way back to Perth, I had 
morning tea with a women's group in Manjimup and had gave them a talk and came back to 
Perth where I attended a fire brigade reception. [laughs] That was the kind of life I was 
leading at that stage, one that I don't believe was a particularly sensible or recommended way 
of filling in one's time. But however, that was the situation and we were all working hard for 
the election. 

1Followed by a Shire reception (IM). 

2Ross Young for the Assembly and Bill Stretch for the Council (IM). 
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On 10th February I went to Yalgoo in the Commissioner of Police's aeroplane to open the 
police station at Yalgoo, and we went on to Carnarvon' because the police had had a lot of 
complaints from the public in Carnarvon about juveniles breaking into shops and smashing 
electric light globes in the street and generally misbehaving themselves. After having dinner 
with the Shire of Carnarvon we had attended a meeting in which members of the public, the 
citizens of Carnarvon, informed us of the juvenile problems there and wanted to know what 
the police were going to do about it. The Commissioner undertook to have serious discussions 
with the police in Carnarvon and I said I would do whatever I could. We returned to Perth the 
next morning, after he had an opportunity of talking to the police, and as soon as I got back 
to Perth I remember receiving a women's deputation.2  They wanted to discuss family law 
and domestic violence and a few other similar matters. 

But in addition to that, of course, I did a bit of canvassing for people, knocking on doors. I 
had never knocked on any doors for myself which may seem strange but it hadn't been really 
necessary in the type of electorate that I represented. But I did some canvassing in the 
northern suburbs for some of the Liberal candidates up there and this was quite an eye-opener 
to me. This was in fact then classed as the "mortgage belt" and it was obvious why there 
were heavy mortgages because the houses were all in much better condition than most of the 
houses in Nedlands or the older suburbs that I was familiar with. They seemed to have 
everything that opened and shut. Many of the premises had large launches and boats in the 
driveway which didn't indicate that there was any great state of poverty. But on the other 
hand, there was an undercurrent which I felt out there, and I also felt that some of the Liberal 
candidates seemed to be out of touch with the situation. That was the impression I had and, of 
course, subsequently some of these impressions proved to be a correct interpretation of the 
situation. 

The election was held on Saturday 19th February. That afternoon I remember having to attend 
a parade of Naval cadets at Leeuwin and there was a feeling, I sensed that there might be a 
change. On election night I went into the headquarters and it was very obvious quite early that 
there was going to be a change, and whilst we hoped that there wouldn't be, it was quite 
obvious that this change was occurring, particularly in the northern suburbs and some of the 
outer areas of the metropolitan district. Of course, the result was that a number of our 
members lost their seats. Cabinet continues in these circumstances until the new Cabinet is 
sworn in. So we continued to carry out our duties as ministers which were simply custodian 
duties at this stage until 25th February when the final Executive Council meeting was held and 
we had to hand over our duties. 

The handing over of duties was rather a curious situation. Instructions came out from the 
Under Secretary of the Premier's Department that all the senior staff had to be assembled and 
the new minister appointed by the Labor government was to attend and the out-going minister 
had to introduce him to the members of the staff. It was a slightly painful experience for all 

t After calling at Meekatharra to have lunch with the Police Social Club (11N1). 

2Coinprising Mrs Kath French, Mrs Audrey Craig and Mrs Margot Langdon (TM). 
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concerned, including the new ministers. [laughter] Mr Berinson came into my office and we 
terminated the handing-over as soon as it was proper, and I vacated the office. 

EH That does seem an awkward situation, doesn't it? 

MEDCALF I don't think it's ever happened before or since. I doubt it. 

Well, this was the end of my association with the Attorneys-General conference and the 
National Companies and Securities Commission, the latter of which I had been largely 
instrumental in organising. As far as the Attorneys-General conference was concerned, I had 
found this a very useful mechanism, and indeed it may well have been one of the reasons why 
many years before I may have had an ambition to be Attorney-General because it was a 
forum where you could put forward views which may have an Australia-wide result. Anyway 
this was the end of my [official] association. 

There was an article in the Financial Review on February 22nd, recording the fact that, as the 
heading said (written by the well-known financial writer, Chanticleer). "Knights of companies 
law taken from battle," a rather medieval way of describing the fact that I was no longer the 
Attorney-General and Frank Walker, who had always opposed everything that I put forward 
had also been shifted from the position of Attorney-General in New South Wales. [laughs] He 
was a left-winger and I was described as a conservative, but they gave us both quite a good 
write-up in the Financial Review and said that although we had completely different views we 
both subscribed to the cooperative scheme, although for different reasons; myself because I 
saw it as the alternative to a Commonwealth takeover and Frank Walker because he hoped 
that he would get some of his radical reforms through. 

As far as my position as Attorney-General was concerned, I was asked by the Law Society to 
summarise my achievements during that period and these appeared in an article in the Law 
Society journal, Brief, early in 1983, where I set out there briefly the main subjects of law 
reform which I had been responsible for.1  Without indicating what was in them, I'll simply 
name the various items: the Legal Aid Commission Act, the Legislative Review and Advisory 
Committee Act, the Aboriginal Communities Act, the Bail Act, the Compensation for 
Criminal Injuries Act, the changes to the Stipendiary Magistrates Act, Coroners Act and a 
new Public Notaries Act, many changes to the Justices Act including the changes in relation 
to domestic violence, the setting up of small debts courts through the Local Court, many 
amendments to the Legal Aid and Family Court Acts and to the Legal Practitioners Act, a 
new Listening Devices Act and a Law Reporting Act, many changes to the probation and 
parole legislation, apart from federal matters which I have referred to in other parts of these 
notes. 

EH Do you feel that that article did justice to your achievements, Mr 
Medcalf7 

1A copy of the article is attached, see pp.  568-9. 



TAPE THIRTY-FOUR SIDE B MEDCALF 418 

MEDCALF Well, I suppose it did because I wrote it. They asked me to. It would 
have been better if someone else had written it but they asked me to write it, and I suppose in 
a way, that was to make sure that it was comprehensive. They wrote me a very nice letter. 
The president, Ian Temby, thanked me for what I had done, cooperating with the Council of 
the Law Society, which I had, indeed, had many conferences with over the years, and 
subsequently there was an article there welcoming the new Attorney-General, Joe Berinson. 
This was written by the Society of Labor Lawyers in Brief and it was published in June of the 
same year. Mr Berinson didn't exactly say what he was going to do because of the 
government's secrecy and a few other things, but he was gracious enough to pay a tribute to 
me in the course of his comments. 

EH Success was recorded with the new domestic violence legislation, wasn't 
it? 

MEDCALF It was a source of gratification to me as the weeks went by to note quite 
a lot of interest being taken in the domestic violence legislation, and quite a lot of references 
in the press to the success which it had achieved. Its success was measured in the number of 
applications which were made which were growing every week and, indeed, this has 
continued right up to the present time. There was obviously a great need for this legislation in 
spite of the opposition that it had received from one or two quarters. Now the quarters were 
rather restricted which opposed it because there were many other groups, women's groups 
particularly, which welcomed it. Of course, it needed a bit of tidying up from time to time as 
minor defects appeared. That's always the case. 

On one occasions I was asked to give a talk to the Business and Professional Women's Club 
in Mt Barker on this legislation, and some members of the police force were present and they 
were taking a great interest in it because they could see that they were going to be concerned 
with it. Subsequently there were some letters to the paper written by rather uninformed people 
which were rather critical of domestic violence legislation and the assistance which was being 
given in these situations. I was pleased, however, to note that a letter subsequently appeared 
from Mr W T Frost who had been the chairman of the Mt Barker Shire for many years, in 
which he indicated that some of these comments were quite misdirected, and said that he 
believed that it was going to be a great success and very useful. He was actually present at 
this meeting of the Mt Barker [Business and] Professional Women's Club. 

EH Could we go on now to talk about the Liberal Party and how the party 
was picking up and rebuilding after the loss of the 1983 election? Questions of leadership 
also, I'd like you to include in this. 

MEDCALF Well, the Liberal Party suffered a great blow because it didn't appear 
that they anticipated that this election might be lost. Indeed in many ways it was a surprise. I 
have mentioned that I'd had a sense of foreboding on one or two occasions. 

END OF TAPE THIRTY-FOUR SIDE B 
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MEDCALF One often has a feeling at times that one is going to succeed, and at 
other times that one is not going to succeed; that's quite natural. But I don't think it was 
generally realised by the party that there was this feeling out in the electorate that there must 
be a change. Indeed, I don't believe that the Labor Party anticipated getting in at that election 
either. From what I have heard many of them were quite surprised. 

The party, of course, had to pick itself up and Mr O'Connor was re-elected unopposed as the 
party's leader. Mr Hassell became deputy leader. There were several other candidates for the 
position of deputy leader. Mr Rushton was not at the meeting because he had lost his seat and 
he was talking about a court of disputed returns but whether or not he was going to succeed 
was another matter. So he was actually excluded from the meeting because, strictly speaking, 
he wasn't eligible to be there when they made these appointments. I was appointed as Leader 
of the Opposition in the Legislative Council. I felt a sense of obligation to continue. I'd been 
Leader of the Government for the last three years and I automatically offered myself as a 
candidate. I also felt that my experience was going to be useful to them in opposition. 

There was some concern as to whether we should have a shadow Cabinet or whether we 
would just have a series of committees, and this was referred to the party room for a decision. 
Eventually people were appointed spokesmen for various shadow portfolios. 

This position continued for a further year until Bill Hassell became the leader. He challenged 
for the position about a year later and he was made Opposition leader in a vote, and defeated 
Ray O'Connor. Barry MacKinnon became deputy leader. I simply remained as Opposition 
leader in the Legislative Council with responsibilities for Attorney-General, Prisons and 
Federal Affairs. Richard Court was appointed' for the first time. He became the shadow 
Minister for Small Business and Commercial Development and Technology, and assisting the 
shadow minister coordinating economic and social development. 

EH Because there's been several leadership disputes in the Liberal Party 
during the 1980s and into 1990, I'd just like to ask you a bit about the background and the 
effect on the party of change of leaderships and the ballots that go on, the lobbying that goes 
on. 

MEDCALF Well, I suppose there was a feeling - there must have been a feeling - 

that there had to be a change of leader. Undoubtedly this was so. It's often very difficult for a 
leader who has lost an election to remain in that position. I became aware of it, I suppose, 
right at the end when Bill Hassell told me that he was going to stand as leader. This was early 
in 1984. I personally didn't think it was a very sensible idea for him to stand, particularly at 
that particular time, and I probably told him so. However, he offered himself as leader and he 
had the numbers. Obviously there was a build-up of opposition to Ray O'Connor, perhaps a 
feeling that they needed a more positive leadership. Bill Hassell was held in some respect by 
the Labor Party. They didn't like him much but he was a very strong personality in the 

1To the Shadow Ministry (IM). 
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Legislative Assembly and this, I think, was probably the deciding factor. They were looking 
for someone with a lot of ability and a lot of strength. 

There was one matter which I think I should deal with and that is the problem as between the 
Upper House leader and the leader of the party, who was the leader in the Legislative 
Assembly. The members of the Legislative Council, the Liberal members, traditionally took 
the view that they were not going to be bound by decisions made by the party room as a 
whole, that as members of the Legislative Council they should make up their own mind, and 
we met separately. We joined in and we met with the party meeting as a whole, but we also 
met separately, and we made up our own mind about a lot of issues. This was not understood 
by the media and the media would frequently ask the leader in the Lower House, "What is the 
attitude of the party to this or that?" and the leader in the Lower House was frequently 
tempted to say, "Oh, we're going to do this," or, "We're going to do that." 

Now I always avoided making such a comment and if anyone asked me what was the attitude 
of the Legislative Council to a particular matter, I would say, "Well, that's a matter for the 
Legislative Councillors to make up their minds on." I frequently commented to both Ray 
O'Connor and Bill Hassell that they must avoid giving any indication that they were saying 
what the Legislative Councillors would do. They didn't always know what the Legislative 
Councillors would do, and if they were to say, "The Council is going to vote in such-and-such 
a way," it was not only wrong in principle, it might also be wrong in fact because members 
of the Legislative Council were really very jealous about preserving their independence,1  
although the media could never understand this and the Labor Party never gave us credit for 
it. 

EH You went to the Constitutional Convention in South Australia at this 
time. 

MEDCALF Well, I had been a member of the delegation ever since they had started 
way back in 1972 and I'd attended all the conventions with the exception of the one in 
Melbourne which was boycotted by the Liberal and Country Parties throughout Australia. 

I attended this convention in Adelaide in April and spoke on several items. One item was the 
integrated court system. I've already referred to the fact that the [federal] coalition 
government at the death knell put up a proposal for an integrated court system. Well, this 
appeared as item number one on the agenda for the convention, and although it may not have 
been identical with the proposal which was made by the coalition it was nevertheless very 
similar. I indicated that we were opposed to the kind of integrated court system which was the 
subject of this agenda item, although in principle, because of the unsatisfactory features of our 
then current system, I supported an integrated court system for Australia, but it had to be the 
right kind of system. I expressed a number of reservations to these proposals, including the 

'These comments only applied to Liberal members in my day. Country or National Party members although 
generally following a party line would frequently side with the Labor Party and even split among themselves. Labor 
members had to rigidly adhere to caucus decisions, even sometimes against their own inclinations (IM). 
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fact that all the States had different criminal laws; some had criminal codes and others used 
[the] common law. 

I also mentioned a matter which I believed was of some significance to us, and that is there 
should be a better method of consultation in regard to the appointment of High Court judges 
than the one which we had at that time; that that should be improved. I was also concerned 
that our Family Court was liable to be swallowed up in this new proposal and there was no 
clear indication of the detail of how that would turn out. 

I also spoke on a motion on family law which was to amend the Constitution of Australia to 
enable the Commonwealth Parliament to legislate in relation to custody and guardianship of 
children and maintenance of children and payment of expenses, and the rights and liabilities of 
husbands and wives. This was much too broad, particularly as I believed it might have been 
extended into the de facto situation, and no-one knew quite where that would eventually end 
up in relation to property law generally, which was under State control. I was opposed to that 
also. 

There was another motion on an interchange of powers. Although I was in favour of an 
interchange between the Commonwealth and States of their powers so as to facilitate 
government in the interest of all Australians, the particular draft legislation which had been 
proposed to effectuate this interchange would have enabled the Commonwealth to designate 
matters to the States, as part of the vesting of Commonwealth laws in the States, beyond 
powers which the Commonwealth had in its own Constitution. This was totally unsatisfactory. 
That particular motion was amended so that we agreed - that is the convention agreed - to the 
interchange of powers motion but on the basis that the Commonwealth would be unable to 
vest a power in the States which it didn't possess itself. That overcame my objection but the 
other two agenda items were not proceeded with in their then form. They were amended and 
referred back to committees. 

EH The next question is an important one; the relationship between the 
Legislative Council and the government. 

MEDCALF It was apparent very early in the Burke Government that there was going 
to be difficulty between the Legislative Council and the government. The coalition parties held 
a majority in the Council and very early in the piece, early in March, the Minister for 
Parliamentary and Electoral Reform, Arthur Tonkin, put forward the view that members of 
the Legislative Council who had lost their seats at the last election, should not sit at the 
special session of Parliament which had just been called by the Burke Government in order to 
pass price control legislation. Members of the Legislative Council, at that time, continued in 
office until 21st May under the Constitution of the State, and this special sitting of Parliament 
to pass price control legislation was to take place before that date. Mr Tonkin said that the 
MLCs who'd been defeated should stay away. This, of course, was quite wrong. They had an 
obligation to be present because under the Constitution they were still members of the 
Council, and if the Council was called together they, as members, should be present and 
clearly, it was a silly statement to make to say that they should not be present. 
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There were constant statements provoked by the media that the opposition was likely to block 
legislation, and I was being asked as the Leader of the Opposition [in the Legislative Council] 
all the time were we going to block this or were we going to block that and so forth. I made a 
statement to the effect that we did not intend to obstruct the government's legislation. I said 
that if the legislation was of good quality and fair to everybody it wouldn't be likely to be 
rejected; that we would deal with each piece of legislation reasonably and in a proper way. 
This, I believe, was necessary in order to clear the air a bit, just to let it be known that we 
were going to behave responsibly. Unfortunately the West Australian also took a statement 
from Mr Burke at the same time. My statement appeared on 11th March and they quoted me 
as saying that I thought the Council might take a more conciliatory attitude than it had taken 
in the past, that Labor had been given a clear mandate and I thought that reasonable men 
would adopt such a conciliatory attitude. I pointed out to the newspaper that I didn't make that 
statement and on the following day they published a correction. Because of a sub-editing error 
they ascribed to me a statement that had been made by Mr Burke who said that he thought we 
might take a more conciliatory attitude in view of the fact that Labor had been given a clear 
mandate and reasonable men would adopt such a conciliatory attitude. 

EH I should ask you; did you have a conciliatory attitude? 

MIEDCALF Well, I thought we had a reasonable attitude but I'd never said that the 
government had a mandate in general terms, and that was not the kind of remark I would 
have made. I didn't think that was a suitable comment to make, but I believed we were going 
to act responsibly. 

The prices legislation, the subject of this special sitting, also caused quite a bit of speculation. 
One of the points which Mr Burke had made in his election campaign was that he was going 
to bring in some form of price control. This was in relation to what were described as 
excessive and unfair prices, and he had mentioned it during the discussions about the wages 
freeze. The Opposition in the Assembly indicated that certain amendments were going to be 
moved by them. I was asked whether these amendments would also be moved in the Council, 
and I said that I could give no indication of the action planned by the members of the 
Legislative Council because they had made no decision. In other words, I wasn't prepared to 
simply give an endorsement that we would do exactly what the Assembly coalition members 
had agreed to do. 

Anyway there was no actual confrontation between the government and the Legislative 
Council because what happened was that the government in the Assembly agreed to several 
amendments put forward by the Opposition in the Assembly; even though the Opposition 
didn't have the numbers they agreed to those amendments. When it came to the Council there 
were one or two matters which I had spoken on, including a right of appeal, but we didn't 
proceed with them. It did seem that the government had made it clear that they wanted this 
legislation. We didn't think it was going to be any particular use; it was mainly window-
dressing, as it indeed it proved to be. But we weren't prepared to oppose it for that reason. So 
the legislation was passed. 
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The government indicated in a statement that it was going to abolish capital punishment and 
this incurred the ire of the Police Union. The statement had been made by the government and 
so the secretary of the Police Union said that the union believed that capital punishment 
should remain on the books. The police, of course, were very concerned because of one or 
two VERY bad murders - I suppose all murders are bad but these were particularly bad - of 
police. One of them where a sixteen-year-old girl shot a policeman in Geraldton, and the 
other where Constable Pense was shot by a farmer near Mt Barker when he was simply 
carrying out his duty in serving a summons. I was asked what the Legislative Council would 
do about this. I simply said that capital punishment had not been considered by the members 
of the Council. This was my invariable reply because, in fact, it was not only true but the 
Council members expected me to pay them the compliment of being able to make up their 
own mind, that is the Liberal members of the Council, and I couldn't speak for the Country 
Party members. 

ER When was the vote taken on that - soon after? 

MEDCALF The vote, in fact, wasn't taken until the next year, in August of the 
following year, and I was actually absent at that time. I was away from Perth and so was Mr 
MacKinnon. I was unaware that the vote was about to be taken. I learnt about it when I got 
back but the newspaper recorded that Mr MacKinnon and I were absent on the night when the 
vote was taken. In fact, some of the Liberals crossed the floor. Three of the Liberals, Phil 
Pendal, Peter Wells and John Williams, crossed the floor, along with Tom McNeil of the 
National Party and they voted with the Labor members, and the result was 17/12 in favour of 
the abolition of capital punishment. 

We had the opportunity of carrying out capital punishment when we were in government, but 
we didn't take that opportunity. The last capital punishment carried out was in 1964. We 
didn't believe that it was appropriate, but we did leave the penalty on the statute books. 
However, it was taken off the statute books in August 1984. 

From time to time it came up again; where some situation occurred it kept being revived. 
There was a report in the Sunday Independent on 10th February 1985 where they were 
canvassing people as to whether the death penalty should be brought back and a great number 
of people said yes, it should be. However, Mr Burke made it clear that there was no prospect 
of capital punishment being revived under a Labor government. They asked me (I being the 
Opposition spokesman on legal matters) and I said that I did not believe that the death penalty 
would be reintroduced under a Liberal Government. The issue was a conscience vote as far as 
the Liberal Party was concerned and quite a few Liberals had already crossed the floor and 
voted for it to be abolished when it was voted on the previous year in Parliament. I don't see 
how it can ever be treated otherwise by the Liberal Party. It's always been regarded as a 
conscience vote and I can't see capital punishment being brought back again. 

When we had discussed this matter many years before in Parliament, I was not in favour of 
taking it off the statute books because I didn't think there was any suitable alternative. We had 
devised sort of an alternative in strict security life imprisonment where a person must remain 
in prison for 20 years, and even then, need not be released. My own view is that it's an 
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unpractical matter to go back to it. I don't think it's got any practical significance, although I 
freely agree that given the right circumstances you would find quite a lot of public support for 
it. 

Proceeding with the situation between the government and the Legislative Council, there was 
speculation as to what would happen when legislation was introduced for members of 
Parliament to disclose their financial interests. This was largely along the lines of legislation 
which had been introduced in other parts of Australia. The federal government had some 
legislation and one or two of the States, and it was commonly thought that the Legislative 
Council would reject this. 

The coalition - well, the Liberal Party - was opposed in principle to this kind of legislation, 
largely because there were loopholes in it, loopholes in relation to wives, in relation to trusts 
and company situations where assets could be hived off into a different form and not need to 
be disclosed. Well, we did in fact, oppose that legislation. 

Subsequently also, we raised objections to the proposed change in the business hours of the 
Council. This was a comparatively minor matter. The Legislative Assembly changed its 
business hours so that it could sit in the mornings as well as the afternoons. We were 
expected to do the same and, of course, this was asking too much of the members of the 
Legislative Council, asking them to do exactly the same as the Legislative Assembly did, and 
that was rejected. 

END OF TAPE THIRTY-FIVE SIDE A 
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MEDCALF We had the tobacco legislation and this started off with some remarks by 
Senator Jack Evans, Democrat Senator in the Australian Senate who made a gratuitous 
comment about members of the Opposition in the State Parliament. He indicated that he 
believed that the political parties would be receiving the benefit of funds and it was pretty 
clear that he was referring to Opposition parties in the Council who had the power to throw 
out the tobacco legislation. The information was that the tobacco companies would be giving 
the parties some funds. Well, it was rather a slur on the members of the Liberal [and National 
Parties] in the Upper House and a motion was put forward to the effect that Senator Evans 
should be censured for these comments which he had made on the radio. 

This tobacco legislation was basically to restrict tobacco advertising. It always seemed curious 
to me that you allowed people to buy tobacco but you didn't allow anyone to advertise the 
tobacco for sale; it was quite legitimate to buy it and to smoke it but you couldn't advertise it. 
This seemed to me to be a strange anomaly, and this seemed to be an anomaly to a number of 
other members. Anyway the matter came up during the course of proposed legislation and 
quite a number of amendments were put up. 

There was a lot of public agitation about this and there was a full-page advertisement in the 
suburban Post which went right through our electoral areas dealing with how the local 
members should vote. This particular one which was in the Post said: "A vote on a life or 
death issue is worth a phone call to your local MP. Your local members in the Upper House, 
Mr Ian Medcalf and Mr John Williams, are about to vote on an issue that's already cost 596 
lives in your area alone." Then it went on: "Show your support and phone or write to your 
members of the Legislative Council. Phone or write now...." and they named me and Mr 
Williams. 

EH This was an advertisement by the Australian Council on Smoking and 
Health. 

MEDCALF It was by a lot of very reputable bodies to many of whom I gave annual 
donations: the National Heart Foundation, the Cancer Foundation, the Asthma Foundation, the 
TB and Chest Association. All medical associations, all very reputable. But Mr Williams and 
I took a very dim view of being told publicly how we should vote and that if we didn't 
support the Bill we would be endangering the lives of many of our fellow citizens. I 
remember that we complained to one of the committees about it in the House, but the Labor 
members of the committee said they didn't think there was anything wrong with it at all, 
[laughs] so we took no further action. 

Anyway the result of the vote was that [the clause to ban] tobacco advertising was defeated 
and, of course, it's often the case that if people bring a lot of very heavy pressure like this, 
members are likely to do exactly the opposite. It's fairly typical, I think, of the behaviour of 
most people that if you press them too hard they will do the opposite of what you request 
them to do. Anyway the vote was lost; the tobacco advertising section was lost and the rest of 
the Bill was passed. 
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The government introduced legislation on daylight saving. It was thought the Council would 
oppose this, but here again this was a matter on which members had different views. Most of 
the country members were opposed to daylight saving; most of the city members were in 
favour of it for various reasons. I actually supported the concept of daylight saving although I 
personally wasn't mad about it. But I believed that we should give it a try provided there was 
a referendum at the end of it. When we received assurances that there would be a referendum 
which would be separate from any other issues, we agreed to pass the Bill; or at any rate it 
was passed. 

This question of having a referendum separate from other issues is important. One of the 
reasons why so many federal referenda have been lost over the years is that there might be 
one good issue worth supporting, but they throw in three or four others that aren't worth 
supporting. The result is that there's a "no" vote on all of them and this is the lesson which 
the federal government of whatever political colour, never seems to have quite understood. 

Another matter which was really very important, in October, was the receipt of two Bills in 
relation to the Ashton Joint Venture - the diamond agreement - and the Northern Mining 
Acquisition legislation. The government had made an arrangement whereby it was going to 
relieve the Ashton Joint Venture from the necessity of building a town at its diamond mining 
venture in the Kimberley. The requirement to build a town had been specifically written in by 
our government during our period of office because we believed that it was important that 
there should be a new town in that area. It's a very beautiful area and quite suitable for the 
creation of another town and the Ashton Joint Venture unwillingly had been forced to have a 
clause in its agreement that a town should be created there. 

Well, it appeared that the new government had had second thoughts about this and it had been 
suggested to the government (I understand by Laurie Connell) that for a price of $50 million 
the Ashton Joint Venture could be relieved of the necessity of building a town. Of course, it 
suited the Ashton Joint Venture not to have to build a town and the workers could be brought 
in as commuters, fortnightly or monthly, into the area, and live in Perth or in southern 
centres. The $50 million which was to be received by the government for releasing the Ashton 
Joint Venture from this obligation was to be used in buying shares in the Northern Mining 
Corporation which was a subsidiary of one of the Bond companies and apparently this was a 
very good deal because the Bond company wanted the money. So everybody was going to be 
happy and the government was going to end up with shares in the Northern Mining 
Corporation. 

The Bills were dealt with in reverse order in the Assembly. They dealt with the Northern 
Mining Corporation Bill first and then the Ashton Agreement Bill, but in the Council they 
brought them round the right way and we first of all had the Ashton Joint Venture Agreement 
Bill. On 26th October 1983, I spoke at about 2.30 in the afternoon,' and I indicated that I 
felt that the funds that would be generated from this agreement, that is the $50 million, should 
not be spent on the purchase of shares in the company, that I didn't believe this was a proper 

1 Hansard Volume 244 No. 3 (1983-84) (Ilvl). 
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use to which to put the funds. The funds should be expended on beneficial improvements in 
the Kimberley, or works that would benefit the State. I made this plea. I also said that the 
whole situation was most unusual. I was disappointed in the situation, that $50 million was to 
be obtained. I believed that a town would have been much better in the first place, but having 
obtained $50 million, I thought it should be spent on something more tangible in terms of 
benefit to the area or to the State. We were not prepared to oppose this because the 
government had indicated, as part of its election platform, that it was interested in buying 
shares in commercial operations, including, I believe, the diamond venture. 

That evening I spoke on the Northern Mining Corporation Acquisition Bill,' and here again 
our members had decided not to oppose it. We had been given six days only in which to 
consider this Bill. There had been quite a lot of discussion about it as a result of the debate in 
the Legislative Assembly, so we had a little more time than that over all. I approached it from 
two points of view: firstly, in buying $42 million worth of shares in the Northern Mining 
Corporation (that is shares in the diamond venture), was the government getting good value 
for money? Secondly, was it desirable that the government should, irrespective of value, 
invest in shares in a mining company? Now I dealt with this at some length. I won't go into 
all the ins and outs of the argument. Mr Berinson assured me that profits would be made, 
therefore it would be a good thing. Indeed, he was probably right in that, in that profits would 
be made. But what I was saying was that it would be better in my view for the government to 
put the money into something else, and to sit back and receive the royalties in accordance 
with the agreement. The royalties were very lucrative in this agreement. We had designed it 
that way because we negotiated the original agreement, and I said if we sat back and received 
these royalties and put that money into something else (that is the $50 million) we would do 
better than incurring all the responsibilities incurred by the owner of a venture who goes into 
a business without experience in that line of business. I said, "We're going into business in a 
commercial area to make money," and I was opposed to it. 

The government had, of course, given an election promise to obtain an equity in the diamond 
industry, but as a legislator I felt keenly my lack of information concerning an important 
acquisition by the government at the taxpayers' expense. I believed I was entitled to more 
information and I was surprised that insufficient information had been provided by the 
government. I stressed this several times. We hadn't been provided with the information we 
should have, and as legislators I expressed our grave concern about the matter. I said also that 
the Attorney-General had said that there was a need for haste, but one could hasten too 
quickly sometimes and a little pause [often] saved a lot of trouble in the long run. 

As I say, we didn't oppose it because it was an election promise of the government but we 
indicated our distaste for the entire operation without actually rejecting the legislation. I may 
say that every time that anyone indicated that the Legislative Council MIGHT reject 
legislation, we were reminded that the government had a mandate by somebody or other, even 
the newspaper, and we were continually under pressure, not only from the Premier, Mr 
Burke, but also from the West Australian under its traditional policy that the Legislative 

1 Hansard Volume 244 No. 3 (1983-84) (IIM). 
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Council was not a properly elected body and shouldn't interfere with the proper mandate of 
the government. Mr Burke, at this stage, as the new Premier, was still enjoying the 
honeymoon which is frequently afforded on such occasions. 

I mention this matter at some length because of subsequent events. I was interested to read, as 
part of the Royal Commission report,1  that the Opposition had failed to see the disastrous 
consequences for WA of passing the Northern Mining Acquisition Bill in 1983 which allowed 
the Burke Government to carry on business without the approval of Parliament. The Royal 
Commission found that the Opposition had the power to frustrate the Burke Government's 
plans but failed to perceive the breadth of the powers they were giving it. Now what that 
implies quite clearly is that the Royal Commission was indicating that the Opposition should 
have rejected the Northern Mining Bill, or amended it in such a way that Mr Burke couldn't 
subsequently use it for other purposes, such as when it was used later by the Labor 
government as a medium for the petrochemical enterprise. 

There's also a reference in the West Australian of October 26th 1992 to the fact that the chief 
Burke adviser, Tony Lloyd, had warned the Premier that if the Opposition became aware of 
the wide powers granted by the Act, it would strengthen the resolve of the Legislative Council 
to delay, amend, or defeat, the Bill. Unfortunately for WA the Opposition didn't. That last 
sentence appears in the West Australian and I assume it's a comment by the journalist.2  In 
other words, the journalists were saying it's a great shame that the Opposition didn't reject 
the Burke legislation. But that's not what they said at the time. Nor did the Burke 
Government properly inform us at the time.3  

In the second report of the Royal Commission there's a statement which appears at para 
1.1.25: 

The proper role and function of Cabinet was [either] poorly understood or deliberately 
abused by the Premier and senior ministers. In September 1983 during the first year of 
the Burke Government, the Premier hastily introduced a proposal to Cabinet 
recommending the State acquire Northern Mining Corporation. Cabinet was given 
inadequate information and, in any event, inadequate time to study the proposal. 

There's also a reference a few paragraphs later to the fact that the decision to buy all the 
shares in Northern Mining to secure a window on the industry was ill-conceived. It gave rise 
to a serious conflict of interest between the role of government as a joint venturer in a major 
mining project, and as the taxing authority required to assess royalties payable on the product 

1This is the rather colourful version of the Report of the Royal Commission into Commercial Activities of 
Government and Other Matters (1992) which appeared in the West Australian of October 26th 1922 (IM). 

2lndeed, it belongs to the journalist, not the Commissioners (Itv1). 

3The Northern Mining (Acquisition) Act No. 13 of 1983 comprises 6 sections only and occupies no more than 3 
pages in the Statute Book. The Minister's 2nd reading speech (which is supposed to explain the legislation) took little 
more than one page of Hansard and contained no reference to the breadth of the Bill or the government's intention to 
use it for other purposes. It is therefore an entirely theoretical argument to criticise the Opposition in such 
circumstances (IM). 
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in the venture. All this comprises statements made with hindsight. At the time if the Cabinet 
itself didn't have the information, who can blame the members of Parliament who had even 
less information than presumably the Cabinet had for allowing the government to carry out its 
mandate to purchase an interest in a diamond mining venture? But I must say that in looking 
back and re-reading what I said at the time, in Hansard, I'm fortified that the comments I 
made then were indeed on the right track. 

Shortly after this' (as I say, we were having a very busy October) we had the introduction of 
this government's first attempt to amend the Legislative Council's constitution. This was a 
matter which was entrusted to my care as the leader, to oppose this, and I went to very 
considerable lengths to set out in detail the objections to what the government proposed. The 
minister, Mr Tonkin, in introducing this legislation in the Legislative Assembly, had a speech 
which took 114 pages of Hansard. Fortunately the Attorney-General, who read the speech in 
the Legislative Council, had reduced the speech to 22 pages. I referred to the obsession which 
the government had in relation to the Legislative Council and the proposal which was to 
reduce the Legislative Council from 34 members to 22. 

I went into the question of the franchise of the Legislative Council at considerable length. 
There had never been any objection to the voting system whereby country members had less 
electors in their electorates than city members in the old days [because] most of the members 
of the Legislative Council who came from the remote areas (that is the mining areas), were 
Labor members, but changes were introduced in 1963 by Dr Gordon Hislop. I don't propose 
to go through the arguments that I raised in this speech but it is set out in Hansard. It was 
delivered on 27th October and it was the subject of numerous interjections. On many 
occasions the president, or the deputy-president, had to request members to desist from 
interjecting. They were doing their best to heckle me but I'm afraid I was, at that stage, 
absolutely determined that I was going to get the message through, and I proceeded, in spite 
of attempts by Mr Hetherington, of all people, virtually to talk me down. Finally they must 
have run out of steam because I seemed to get about the last 20 minutes or so without any 
interjections. I will make a copy of that speech available as I had it separately printed.2  

There was another matter where the Legislative Council rejected government legislation, and 
that was in relation to an industrial Bill which was put before the House. 

EH Excuse me, that Bill was rejected, wasn't it? We just didn't record that 
it was rejected. 

MEDCALF Oh yes, I'm sorry. Yes, the Legislative Council Bill was rejected on 9th 
November. 

11ndeed, on the following day, 27th October (IM). 

2A copy of the speech "Reasons for Rejecting the Government's Legislative Council Bill" is attached, see pp. 548- 

61. 



TAPE THIRTY-FIVE SIDE B MEDCALF 430 

The government's Industrial Bill in the following year was also rejected. There were various 
provisions such as the inclusion of a power to frustrate contracts and sub-contracts which we 
were not prepared to accept. Although at the last minute the government made a suggestion 
that those matters should be referred to a separate tribunal or body to make a report on, that 
was quite unsatisfactory and that legislation was also rejected in April. 

EH Mr Medcalf, what sort of negotiations took place between yourself and 
Mr Berinson; or did negotiations take place in terms of any of this legislation? 

MEDCALF Oh, we had no negotiations. We didn't discuss what we were going to 
do. I was not permitted to do that, nor was he presumably. I wouldn't have been permitted by 
party members to reveal what they were going to do, but the media usually anticipated it by 
saying we were about to do this and about to do that. Frequently we did the opposite to what 
they said. But although I had a number of discussions with Mr Berinson on various matters, 
they were mainly matters where it was quite clear that some form of cooperation was 
necessary, and if he approached me and requested cooperation on something which was of a 
non-partisan nature I was only too ready to agree, as indeed he had extended the same 
courtesy to me when I'd been Leader of the House. 

The rejection of the Industrial Relations Bill caused the unions to demand a snap election and 
we had several threats from various government quarters to the effect that an election would 
be called and all the [Legislative] councillors would be forced out and have to stand for an 
election; in other words, a general election. I was quite prepared for this at any time but I 
didn't really believe the government was serious and events proved that they weren't. 

There was another Bill in May 1984 which was 
member's Bill but it was really supported by 
Hetherington to le

'
a1ise homosexuality. This 

conscience grounds, voted with the government. 

the Homosexual Bill.' This was a private 
the government. It was put up by Mr 

was rejected, although two Liberals, on 

EH Who were the two Liberals? 

MEDCALF Margaret MacAleer and Sandy Lewis. 

One matter which concerned me was that the government decided - as soon as they came into 
office - that all members of Parliament could become Justices of the Peace automatically 
without any particular qualifications other than being a member of Parliament and without any 
training or any course of instruction. I was concerned about this basically from the point of 
view of principle because as members of the legislature they were separate from members of 
the judiciary. JPs are, in fact, members of the judiciary, albeit on a lower level. But 

1The Bill was actually titled the Criminal Code Amendment Bill (IM). 

21t is frequently misunderstood that Liberal members are allowed to vote in accordance with their consciences, 
provided they indicate accordingly in the party room (JIM). 



TAPE THIRTY-FIVE SIDE B MEDCALF 431 

nevertheless you shouldn't mix up these various functions of government. I was also 
concerned that members of Parliament could get into trouble by carrying out the duties of 
Justices of the Peace without having any proper training. The duties can be quite onerous. Mr 
Burke was one of the first to become a Justice of the Peace. Obviously he had been quite keen 
on Mr Berinson putting this forward. Others, including some of the Liberals, became JPs also 
quite a lot of the Labor members, and there was nothing that I could do about it.' 

I did make some suggestions from time to time about improving the jurisdiction affecting 
Justices of the Peace. There were periodical complaints that they made decisions in their own 
areas in relation to imprisonment and other forms of punishment which might be 
inappropriate. I suggested that there should be a speedy way of reviewing the decisions of 
Justices before the local magistrate; that instead of going to all the trouble and expense of 
having to take an appeal to the court in Perth, the local magistrate should be able to review 
the decisions in a speedy manner. 

END OF TAPE THIRTY-FIVE SIDE B 

1A 1986 report of the WA Law Reform Commission on Courts of Petty Sessions (Project No. 55 Part Ii) 
recommended that as Justices should be selected on the basis that their primary function is to perform judicial duties, 
members of Parliament should no longer be appointed JPs. This is undoubtedly the proper view (IM). 
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A further interview with Hon. Ian Medcalf recorded in his office on 13th April 1994. 

EH We're beginning with the period now in opposition, Mr Medcalf. Can I 
ask you first to perhaps outline the 1983 election as you saw it and then begin the period in 
opposition. You were Opposition Leader in the House still, is that right? 

MEDCALF Well, I had been re-elected as Leader of the Opposition in the 
Legislative Council and I saw immediately that I had a completely new task ahead of me. I 
had to learn the role because I'd never been leader of an opposition. I had been in opposition 
during the time of the Tonkin Government, but as a private member it was very different 
from being Leader of the Opposition and being responsible for the conduct of the Opposition 
against the government. Also, having been in government for so many years it was quite a 
new role. I suppose an opposition which has been in government is in a very different position 
from an opposition which hasn't been in government. An opposition which hasn't been in 
government doesn't exactly have a sense of responsibility very frequently, whereas an 
opposition which has been in government knows very well that the problems of government, 
in some cases, are almost bordering on the insoluble. They know how difficult it is to get the 
funds for all the many calls on the government and they know how difficult it is to resolve 
some of the dilemmas of government. So this was a new role for me but I was still, of 
course, very concerned about the legal aspects of what the government was doing and I 
commented on these from time to time. 

One of the first things that I found out was that the Labor government was proposing to 
transfer the Aboriginal Communities Act to the Minister for Aboriginal Affairs. I don't know 
exactly when this happened but it was a cause of concern to me because the Aboriginal 
Communities Act, which I had pioneered following on the work of Magistrate Syddall was an 
Act which clearly came under the definition of law and order. In other words, it was a matter 
which should really be dealt with by the Attorney-General and the Attorney-General's 
department, rather than Aboriginal Affairs. The trouble with changing the control of this 
legislation seemed to me to be that in no time they'd be grafting all sorts of things into the 
Aboriginal Communities Act which had nothing to do with law and order but which were 
more related to social welfare or community welfare or health or other matters affecting 
Aborigines. I had no objection to these other initiatives at all; that was a matter for the 
government, but I believed that ought to be the subject of separate legislation. 

There was also talk at the time of instituting tribal law. This talk had been going on for some 
time during our period of government and we had reached the conclusion that you couldn't 
have two separate systems of law in Australia - European law and Aboriginal or tribal law. So 
we had attempted to graft them, and indeed the courts generally attempt to reconcile the two 
systems. For example, the courts will take into consideration in sentencing whether an 
Aboriginal has been or is likely to be punished by his tribe. Likewise we had provided in the 
Aboriginal Communities Act that it would be a defence to show that someone was acting in 
accordance with tribal law in performing a particular action. So you can reconcile them and, 
indeed there are basic similarities, basic understanding in both tribal law and what you might 
call "white man's law" of the difference between right and wrong. But as for instituting a 
completely separate system, going back to primitive forms of punishment, including spearing 
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and banishment or exile, this is something that I wouldn't have anything to do with, and I'd 
always taken this view. So when these questions cropped up, as they did from time to time, 
and they did again shortly after the Burke Government came into power, I commented that I 
didn't believe that the government should go along with that approach. 

There were other changes made by the new government. For instance, one of the first things 
the Burke Government did was to institute pay cuts for senior civil servants, members of 
Parliament, and judges. In other words, the higher paid government people. including the 
judges, were to be the subject of ten per cent pay cuts; slightly more for some than for others. 
The matter of cutting the salaries of judges was quite a serious one and it was quite foolish of 
the government to announce pay cuts for judges without consulting the judges. It gave the 
impression that Parliament was in some way exerting its power which might be deemed to be 
an influence over the judges. It's always been a sensitive issue, Parliament prescribing salaries 
for judges. I pointed this out, as did the President of the Law Society at the time, and I think 
the government got the message and there was some consultation, and from memory I think 
that the Chief Justice, Sir Francis Burt, voluntarily made an arrangement in relation to the 
judges' salaries. So I think that it was excluded from the parliamentary legislation, although 
I'm not quite sure on that point; certainly it should have been. 

EH Now the address-in-reply, what was happening there? 

MEDCALF Well, in July we had the address-in-reply when Parliament resumed. We 
had had a special emergency session which I already referred to earlier. On this occasion I 
spoke quite strongly in relation to a number of topics. I just want to refer to two: one was the 
question of law reform. We had been criticised by the Labor Party for not having 
implemented quite a lot of law reform reports, and I went through these very carefully. In 
fact, it was quite an unfair criticism which I pointed out. Many Law Reform Commission 
reports had been referred to different bodies. In some cases some of the old ones were out of 
date and some were really never seriously intended to be acted upon. They were reports based 
on requests made by previous governments long ago, some by the Tonkin Government, which 
in effect were simply occasions when difficult matters were put in the too-hard basket, and I 
don't believe that any government seriously intended to act on these reports. This was very 
bad, of course. Matters should never be referred to a Law Reform Commission unless they 
are serious in their intentions to take some action if possible. It's not always possible to do so 
and you can't be too far ahead of the public. I made some of these points. 

I also referred to the external affairs' power as being the most important power possessed by 
the Commonwealth government as it had been interpreted by the High Court. The effect of 
the way that it had been interpreted in the Tasmanian dams case and other cases was that 
there would be no aspect of State powers or State legislation which was beyond the control of 
the Commonwealth Parliament. All they had to do was enter into a treaty, an international 
treaty, and subsequently legislate, and this would be held to override the powers of the State 
Parliaments. This was a very serious situation and there should be some curbs placed upon it. 
I made these points. I also suggested that there should be a Treaties' Council with consultation 
with the States before entering into treaties which were likely to affect the domestic laws of 
the States. 
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These points,' although strongly made, were points that I had possibly made on other 
occasions in committees of the Constitutional Convention, and at other times. They are 
matters which have since become even more important than they were at that particular time. 
The matter is still just as important and just as unresolved today as it was in the 1980s. 

EH Now you have other issues that you would like to address, that you were 
concerned with. 

MEDCALF Well, there was one matter which I believed we should take the 
opportunity of rectifying, and that was to truly try and turn the Legislative Council into a 
house of review. One of the aspects of a house of review, such as the Senate, for instance, is 
that it has a number of committees which have specific tasks directed to various aspects of 
reviewing what the government is doing, or reviewing public matters. Now that we were in 
opposition and we had a majority in the Legislative Council it seemed to me to be an ideal 
time to persuade the House to adopt some such system. It's always easier for an opposition to 
take a view on a committee system than it is for a government. I frankly admit this and I 
think it is well-known by people who have been in government. 

I moved, at any rate, that we should have a select committee of the Legislative Council to 
review our committee system and to see how it was working and what additional committees 
or other matters should be brought under the review function of the Legislative Council. I 
spoke at length on this and it was not particularly well received by the members of the 
government. When they had been in opposition they might have well taken the same view that 
I was taking, but now that they were in government, it was a different story and there was 
quite a lot of opposition, particularly from the Leader of the Government, Mr Dans, and other 
members. They weren't very keen on the Legislative Council setting up all these committees. 

Anyway after a number of speeches had been made I spoke in reply, as I'd introduced the 
original motion, and I made that very point, that a committee system was something that a 
government instinctively shies away from because committees have the capacity to call 
departmental heads and other people before them. Governments don't like committees because 
committees pry into their activities, but I said, "Is that not in the public interest?" Now, of 
course, it was in the public interest and this illustrates a point which I believe is terribly 
important for members of Parliament and ministers to understand, that if you put forward an 
argument which is clearly in the public interest, that argument really becomes unassailable 
because politically it's not possible for others who hold different party political views to 
justify their opposition to it. They have to justify it publicly and if you have a politically 
unassailable argument, then the opposition, be it from government or elsewhere, must fall into 
line. That's been my invariable experience and it was the experience in this case. When the 
vote was taken there was no actual demur. The question was simply put and passed on the 
voices, and as far as I recollect nobody voted against it. Certainly there was no division called 
for and there were no voices that I heard against it so that it was clearly something which 
needed to be done. 

'Concerning the mis-use of the external affairs power (IM). 
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Unfortunately, I was unable to chair that committee because as Leader of the Opposition I felt 
that it would have taken up too much of my time, so I had to ask Mr Vic Ferry to chair the 
committee, which he did very capably, and in due course they produced their report. 

EH Although you had the majority in the Legislative Council, how were you 
actually finding being in opposition as compared to being in government? How frustrating an 
experience was this? 

MEDCALF Well, it's a very frustrating experience to go from being in government 
to being in opposition. When you are in government you have the services of your public 
service officers and, in some cases, advisers, if you have advisers. I didn't have any advisers 
but they're very common today. But you have the services of all these people who can 
provide you with information and keep you up-to-date on all the latest developments in any 
particular area, and if there is anything you want to know you can ascertain it without any 
difficulty. Someone will find that out for you and you can be planning your work and 
planning your proposals and what you want to do. But when you get into opposition all that 
disappears. Overnight you lose it all. It is true that you do have one or two research officers, 
and even though at this stage we had to virtually cajole the government to get research 
officers, nevertheless we did gradually get one or two. But they are no substitute for the 
facilities of government. That's one aspect. 

Another aspect is that you are in the dark on what the latest proposals are. The government is 
making its arrangements behind closed doors and you only find out about their Bills when 
they're introduced into the House. You don't have the opportunity, as I always used to have, 
long before Bills are introduced of looking through them, even though they might come from 
other ministers, and making suggestions in Cabinet or privately to the ministers concerned. 
This is also very frustrating. Things are suddenly thrust before you and you're told that 
you've got a week or so in which to make your comments. 

That aspect didn't trouble me greatly because I had traditionally, before I was a minister, been 
used to doing exactly that and examining legislation and ministers' speeches and making my 
comments. But it is a very frustrating thing to find that you're deprived of information and 
you spend a lot of your time on the minor or peripheral issues of government because it's 
difficult to find out frequently exactly what the government has in mind until suddenly it 
bursts upon you in connection with some legislation or some public report. So it is frustrating 
and it's a very difficult time. 

EH Because of your majority in the Legislative Council, how frustrating was 
the Council to the Burke Government? 

MEDCALF Well, we weren't frustrating at all. That is my view but, of course, 
there would be people who would dispute that. We tried, and certainly I tried as the Leader, 
to be as cooperative as possible. I was prepared to accept that the government had some sort 
of a mandate, perhaps not an exact mandate on all the things they said they had a mandate on, 
but they certainly had been charged to run the government of this State, and I believed it was 
our duty in the Legislative Council to cooperate as much as possible. But it was also our duty 
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to be rigorous in examining what they were doing. To my mind, we would have been failing 
in our duty, whatever our politics, if we had calmly acquiesced in everything that came before 
us. Of course, we were accused of simply acting in a partisan or party political manner every 
time we opposed anything. 

We didn't reject many of their Bills. As I've already mentioned, we allowed the price control 
legislation, which they believed to be important, to go through. We allowed most of their 
legislation to go through. We were severely criticised in hindsight, in very great hindsight, for 
having [let] the Northern Mining legislation go through. We were criticised for allowing quite 
a lot of legislation to go through. Every group that had an axe to grind used to approach the 
Legislative Council members in the Opposition and expect that because they had a majority, 
they should reject the government's legislation. But we never did that. 

It is true that we rejected most of their electoral legislation, and I will deal with that as we 
come to it. I believe we had good reason for doing that and those reasons are well set out and 
documented. The government thought there that it was on a winner. They thought they'd be 
able to say: "The Legislative Council has rejected all this electoral legislation and therefore 
the public should do something about the members of the Legislative Council." But this was 
not the case. As time went on, and as events proved, the public, I believe, had the view that 
the Legislative Council was doing its job and was acting as a house of review. This is galling 
to a government but they have to realise that basically it's well-known that the public likes a 
system of checks and balances. 

I'm not sure that I've adequately answered your question but that's the general.... [laughs] 

ER It'll probably flow through as we deal with the other issues that you 
would like to address. 

MEDCALF One rather minor matter, but a pleasing matter to me, was that I made a 
request to the government during this time, that they should do something about the law of 
blackmail and extortion. In 1969 during the time of the Brand Government, legislation had 
been passed to restrict publication of the names of anyone involved in blackmail and extortion 
cases under the Criminal Code. This was thought to be a protection for people who were 
being blackmailed. I pointed out at the time that it was no protection at all. It was a protection 
to restrict the name of the victim but not to restrict the name of the blackmailer, and I made 
this request again at this time and I was pleased that a few months later the government 
introduced legislation to enable publicity to be given to such cases with a proviso, I believe, 
that the court could restrict the name of the victim should it feel so disposed. 

I referred to the attempts by the government to bring in legislation to change the constitution 
of the Legislative Council. The last speech which I made before I became ill with a virus 
about the end of October in this year, was on the government's attempt to change the 
constitution of the Legislative Council by reducing the members from 34 to 22. It was a 
speech which I had very carefully prepared. The name of the Bill was the Acts Amendment 
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(Constitution and Electoral) Bill, and I spoke on this on 27th October 1983. As I say, I had 
very carefully prepared the speech because the Council had been under constant attack by the 
Premier, Brian Burke, and by the Minister for Electoral Affairs, Arthur Tonkin, and by a 
number of others, and also by the West Australian. I mentioned before that in my opinion, the 
West Australian seemed to have had a policy over the years that the Legislative Council 
should be reformed, and they were constantly harking on this theme. 

I believe that Mr Burke was misled into thinking that this had a big public following because 
they made several attempts to change drastically the constitution and make-up of the 
Legislative Council. We had been assailed in the press constantly on this, and Mr Burke was 
in effect, as a former journalist, the darling of the journalists, and he got a pretty good run. 
His honeymoon period extended for several months after he became premier, and every time 
the question of changing the Legislative Council's constitution came up, the West Australian 
had some sort of a headline about the reform of the Council, as if this was really something 
which was quite urgent and in the public interest. Now that was, of course, not the view of 
the Liberal Party and it was not my view - not the way they proposed to do it. I was in favour 
of making changes in the Council which would turn us more into an effective house of review 
and there could be other changes in my book, but not the suggestions that the numbers should 
be reduced from 34 to 22, and based on one vote one value, and all sorts of other suggestions 
which in my opinion would have meant the domination of all the country areas of Western 
Australia by the metropolitan areas of Perth and Fremantle. 

Anyway I made my speech on that date. I was heckled throughout by most members. This 
didn't really trouble me because I had mastered the subject, in my view, and I wasn't going to 
be deterred. Finally, for the last half hour or so, they did listen in silence. I suppose they'd 
had enough. When I had finished I was just going out of the House and Graham MacKinnon, 
who had been the former Leader of the Legislative Council before I took over in 1980, came 
up to me and said, "That is the best speech that you have ever made." I was very touched by 
this because Graham didn't say these things very often. He was someone who I had always 
respected when he was the leader and he had many excellent qualities, but unfortunately he 
hadn't realised that the time must come for everyone when they perhaps have passed their 
zenith and have to give way to others. It's an important thing for anyone in any walk of life 
to remember. 

Anyway that was the last speech I made before I became quite seriously ill. I had caught a 
virus and it left me almost speechless for a few days and I had to stay home in bed for two or 
three weeks and then gradually pick myself up. So I didn't appear in Parliament for the rest 
of the year, but what I did was write a few speeches for some of the members on matters 
which I would have otherwise been dealing with myself. 

END OF TAPE THIRTY-SIX SIDE A 

'Copy attached, see pp. 548-61. 
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MEDCALF One was on the Acts Amendment (Parliament) Act which was allegedly 
to resolve deadlocks between the two Houses by taking away from the Legislative Council the 
power to reject money Bills, including supply, and making provision that should the 
Legislative Council reject any Bill, it would be put to a referendum and if it was accepted by 
the public, then the Bill would become law as soon as the Assembly passed it. I wrote 
[speech] notes on this for Gordon Masters who was the deputy leader and, as far as I know, 
he would have delivered them. There were several other Bills on which I sent in some 
[speech] notes to them because I felt very keenly that as it would have been my task to have 
handled these, had I been there, I should do whatever I could to help them, although it wasn't 
very convenient for me at the time. 

I was out of action virtually until the end of the year, so Parliament was in recess when I 
returned to my duties as Leader of the Opposition in the House. I remember going back to my 
office in late December just after Parliament rose and I made a number of public statements 
during January, when comments were required by the media. I remember one matter I 
commented on was a matter which I held quite strong views on, that children's courts should 
be transferred to the Crown Law Department, that the control and administration of children's 
courts, which was a law and order matter, should be in the hands of the Attorney-General and 
not the Minister for Community Welfare. I was supported in this by Mr Hassell who had been 
a former Minister for Community Welfare. 

There was also a suggestion which emanated from the Northern Territory and the Chief 
Minister up there, Mr Everingham, whom I knew very well, that we were wrong in 
abolishing unsworn statements in criminal cases. He suggested that the Northern Territory's 
new Criminal Code should permit unsworn statements and he was asking the Commonwealth 
to make sure that this happened, and he criticised what we had done. So I made some 
comments stating that it was very important to have unsworn statements abolished and they 
were quite unfair, and that our government in WA should not attempt to backtrack the law 
and reinstate them. It's notable just in recent times that I think about the last State in Australia 
to retain them, New South Wales, has said that they're about to abolish unsworn statements. 
[laughs] 

EH Was it at this time that Bill Hassell decided to challenge Ray O'Connor 
for the leadership of the party? 

MEDCALF Yes, it was; it was in about January of 1984. I remember Bill Hassell 
telling me that he was proposing to do this and I can remember shaking my head and saying 
that I didn't think it was wise. Nevertheless, he said that he had a lot of support and he 
believed that he should, so that's how it happened. 

EH Mr Medcalf, why was it that you shook your head? You obviously felt 
quite strongly. 

MEDCALF Well, to begin with I suppose I've always been someone who had a 
certain amount of old-fashioned loyalty to the leader and it takes a lot to dislodge that. You 
know, I'm inclined to forgive people for minor transgressions, or if they lose an election I 



TAPE THIRTY-SIX SIDE B MEDCALF 439 

don't necessarily say they should be scrapped. But it seems to be common that if somebody 
loses an election as leader, they usually don't last. As I say, I'm perhaps a little old-fashioned 
and I didn't think that it was particularly sensible for Bill Hassell to challenge at that time. I 
couldn't see that the Burke Government was going to be put out at the end of its first term. I 
didn't believe it would be and the effect of a new leader coming in it seemed to me would be 
that the new leader would probably lose the election also, and that would probably be the end 
of that person, and that was perhaps one of the motivating reasons for my telling him that I 
didn't think it was wise. 

EH I was just wondering if the comment reflected on your assessment of 
Bill Hassell as a potential leader? 

MEDCALF No, it didn't reflect on him at all personally. I had a lot of time for him. 
He was a very forthright person and he was a very good speaker in the Legislative Assembly. 
He was very suitable to the Legislative Assembly where there was a lot of repartee and he 
seemed to do very well down there. We obviously needed good speakers on our side and he 
was one. He'd also been well trained in the law and I always believed that he could have a 
future as Attorney-General in the right circumstances. But, of course, the opportunity never 
came up for him to do that. No, it was nothing personal at all. Indeed, he had many qualities 
which I doubt that anybody else in the House possessed. 

EH Now, you came back to the leadership position in 1984. How were you 
finding the Opposition now? 

MEDCALF Well, I suppose it was quite difficult for me. I was resuming after quite 
a serious illness and although I was getting better by the day, and certainly by the week, I 
was conscious of the fact that I still had a heavy task to keep the Opposition together. It's 
very difficult in opposition to keep people's interest and to keep them on track. It's very 
necessary for the leader to be well ahead of his team. I found that with all the legislation that 
came up I used to study it very carefully myself and make sure that I knew all about it, so 
that when somebody raised a point I would be able to decide whether it was valid or not, 
whether we should take this line or that line. Indeed, on every occasion, before our party 
meetings (that is the Legislative Council party meetings, we had them separately from the 
Assembly) I used to go through the notice paper very carefully and make sure that I had the 
answer on what action we should take on EVERY matter which was coming up. This was 
quite a task to be doing without any real assistance from anywhere. It was something I had to 
do on my own. I had a research officer but that wasn't a job I could give to the research 
officer. It was a matter of political experience and I did find that it was quite a difficult task, 
and particularly where members became disaffected as they often did in opposition. 

I nevertheless did the best I could when we resumed. We had a new Interpretation Act. This 
had been started by me when I was Attorney-General. It had been suggested by the 
Parliamentary Counsel that we needed a new Interpretation Act and I had secured Cabinet 
authority to proceed. The Act which finally came up and which I commented on in the House, 
had one or two new features in that courts were to be permitted in the future not only to look 
at the words of the legislation which Parliament had passed, but they were also entitled to 
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look at the Hansard debates in the Parliament and ancillary documents and reports which 
might have, or did, influence the legislators. This was an immensely difficult task and I 
wasn't altogether happy with this aspect of it and I made a lot of comments about it. We 
didn't oppose the legislation but I had some reservations about this particular aspect of the 
legislation and I did speak at some length on it. 

Another matter which concerned me at this time, and on which I commented publicly, was 
that the Burke Government had passed some legislation during my absence at the end of the 
previous year on indecent publications, which seemed to have encouraged more of these 
pornographic videos and other indecent publications, and allowed them to come into the State. 
There was a public outcry from a number of quarters, mainly religious quarters, which I 
supported - not on religious grounds at all. I believed and I have always believed, and I had 
said on previous occasions, that excessive pornography is a very bad influence not only on 
underage people but also on the weak-minded and others in the community who don't 
understand the care which is required in dealing with this sort of thing. Although it may have 
no effect on a normal healthy person, nevertheless we're not dealing with healthy people all 
the time, and the criminal element in the community and the weak-minded, I believed, would 
be led astray. I made comments about this and supported various groups who were urging that 
the government should do something about this. 

Anyway, as the half year went on I reached the stage where I decided that I would resign as 
leader, not from the House, because I had undertaken1  to the constituents that I would serve 
out my term, but I would resign as Leader of the Opposition. I made this announcement about 
the end of May, that I would resign on 30th June. 

There was one rather slightly amusing [laughs] aspect of this. The particular meeting that we 
called of the Legislative Council members, had been called in one room in the House and for 
one reason or another we had to meet in another room. Mr Wordsworth, who was a great 
friend of mine, had gone to the wrong room. Anyway when he finally came into our meeting 
he arrived just as we were starting, and just as I had stood up to make my announcement, but 
not having made it, he came in and jumped to his feet and abused all and sundry for not 
having told him which room we were meeting in. He really got quite cross. Anyhow he sat 
down and I said I was sorry about that, and I gave the reason why we had had to change the 
room and I then said that I was resigning as Leader of the Opposition. Mr Wordsworth was 
quite upset and I understood later that he thought that I had resigned as a result of his 
outspoken comments which, of course, was not the case. [laughter] I was able to assure him 
that it wasn't. 

Well, anyway the Legislative Council members elected Gordon Masters as the new leader and 
I was quite content to take my seat as a backbencher. I actually went overseas on 30th June 
for a few weeks with my wife, and when I came back I was wondering where they would put 
me in the House, and I was allotted a seat behind the Opposition, in the row just behind, 

1This was, I believed, a moral, rather than an actual or legal obligation (TM). 



TAPE THIRTY-SIX SIDE B MEDCALF 441 

which had formally been occupied by Mr Atkinson' who had most unfortunately died during 
the vacation. I was very horrified to learn of this. He was quite a young member and had 
showed very great promise, but unfortunately something had happened - he had a medical 
problem - so I then sat behind the three shadow ministers. 

This didn't inhibit me in any way. I was then feeling in good form again and I commented on 
legislation. One of the first Bills which they asked me to deal with was another attack on the 
Legislative Council by the government. It was a Bill called the Fair Representation Bill. These 
words should have been put in inverted commas in my opinion, but they weren't. But I gave 
the reasons for rejecting this legislation and this, like my previous speech on the electoral 
legislation, was published and distributed very widely.2  It was quite obvious that this Bill was 
going to be rejected by the Legislative Council and I made the point that the government 
really wanted the legislation rejected so that they could demonstrate to the public what a 
retrogressive, unreformed House we were, in their opinion. 

I was firmly of the view that the public was not regarding this as a major issue and I believe I 
was quite right because although the government threatened to bring in more legislation of the 
same kind, they didn't do so. I think it dawned on the government that it wasn't the vote-
winner, or the election-winner, that they had earlier believed it to be, which they'd been 
encouraged, I think, to believe by the publicity which it had received, particularly in the West 
Australian. For instance, the report on this Bill had in large headlines: "UPPER HOUSE 
AGAIN BLOCKS REFORM". This, of course, gives the impression that it was a genuine 
reform and that it should have gone through, and they reported quite fully the remarks of the 
government minister. Just towards the end of the report they gave a brief reference to myself 
and then finished up with remarks by Mr Berinson, Mr Burke and Mr Tonkin, that they 
would keep pressing on for reform of the Council. 

EH That report was dated 9th November 1984 - is that correct? 

MEDCALF That's right. 

EH Just to backtrack a minute to your resignation of the Leader of the 
Opposition in the House, was it only due to illness that you had resigned? 

MEDCALF No, it wasn't exclusively due to my illness. I had, in fact, recovered at 
the time that I made my announcement and I was quite fit to travel overseas, and I'd been 
certified fit again as a result of various medical tests and so on. But I was quite clearly 
beginning to lose the interest in this daily business of keeping all the other Opposition 
members of the Council in line, so to speak. It was a very difficult task. We had a majority 
but some of them weren't always there and although our government Whip, Margaret 

'Gordon Atkinson, a farmer and a member only since May 1983 (IM). 

copy of the speech "The Government's 1984 'Fair Representation' Bill - Reasons for Rejection" is attached, 
see pp.  570-80. 
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McAleer, did a great job, it was quite difficult at times to round up some of our members. 
They'd have disappeared down to a gymnasium or somewhere and there were always 
problems in making sure that we had our people in the House. There were also little bits of 
backchat which used to go on all the time, which always happened in opposition, and I was 
beginning to lose my enthusiasm. I made this clear to my deputy, Gordon Masters, with 
whom I discussed the matter before I made my public statement. I told him that I thought I 
was beginning to lose interest in a lot of the little things that one had to do as Leader of the 
Opposition. He tried to persuade me to stay on, several times, and he said, "I see no reason 
why you should retire." He quite genuinely wanted me to stay. He was the only one I 
discussed it with. 

I also made a suggestion, later in this year, that we should establish work camps for young 
Aboriginals. Now what I had in mind was that we should set up places on sheep stations or 
cattle stations and perhaps pearling luggers and pearling stations, where young Aboriginal 
offenders could be trained to learn a trade or learn to do something useful, so that they'd be 
able to get a job and perhaps give them some point to their lives instead of hanging around 
the towns and being involved in liquor and police offences. I had had this in mind for quite a 
long time when we were in government, because each time I visited the north it would be 
very apparent to me that something should be done to help these young offenders, and at the 
same time to reduce the crime rate; it was particularly prevalent. Some of the Aboriginal 
children, down to ages of about nine or ten, were involved in these petty offences. The young 
ones would get pushed through the windows by their elders, the older youths, and they'd get 
into a shop or a house, and then open the door and let the others in and the citizens in the 
north were all very concerned about it. 

They made a number of these suggestions to me, but I could never persuade our Treasury, or 
indeed the particular ministers, to do anything about it. Yet I believed this was a very 
important thing that should have been done and I made this plea that we should be trying to 
give these young Aboriginal offenders some useful occupation and we ought to send them 
out.1  Even if they went out with some of the Aboriginal Elders and learnt to live off the land 
the way their ancestors had, that would be something that would give them an interest in life, 
and it would be part of making them feel that they had a place in society. Anyway nothing 
came of that. 

One important Bill towards the end of the year was the Police Bill. We had representations 
made to us by the Police Union and others, and we did move some amendments to the Police 
Bill in relation to the hearing of complaints by the Ombudsman. Our amendments substantially 
were to the effect that the Police Commissioner should be given the opportunity of 
investigating the matters first of all, and if that was unsatisfactory then they could go to the 
Ombudsman. 

One important piece of legislation that came on about this time was the Equal Opportunity Bill 
which was designed to give, particularly women, better opportunities than they had had in the 

'Away from the towns into a suitable trade learning environment (IM). 
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past. There was a lot of agitation about this from women's groups and others, and a speech 
had been made in the Assembly by, I think, Ian Laurance, who was handling this for the 
Opposition in the Assembly, which was best described as equivocal. It didn't necessarily 
indicate that we were in favour of the legislation, and indeed my impression was that it put 
forward the view that we weren't in favour of it. But we'd had a discussion on this in the 
party room and there'd been mixed views expressed. At any rate the Legislative Council 
members, after their separate meeting, came to the conclusion that this Bill should be allowed 
to pass, and I was given the task of speaking on it. At any rate, if I wasn't given the task I 
made the task for myself, and I did speak at some length on it. I took the view that we should 
support the legislation; that it was worthy of support, and in this respect, of course, our view 
in the Council was rather different from the view which had been conveyed in the Assembly. 

This was an important matter that showed that often there was a difference in view between 
Assembly and Council members of the same party. I'm talking about the coalition parties not 
the Labor Party because they're not allowed to differ in their views. We did have a different 
view generally from the Assembly on this, but I gave a warning that women shouldn't think 
that a career was all beer and skittles. I said that it's not a question of women and men being 
superior or inferior to one another, they just have different qualities and different attitudes, 
and that equality of the sexes had its price. Career women were likely to suffer the same 
kinds of complaints which were suffered by men, which would include ulcers, a shorter life 
expectancy, and all the care and trouble which happens when you're a member of the work 
force. 

An important question which was being dealt with over a period of a few months which kept 
raising itself was the question of parole, the early release of prisoners, and sentencing. There 
were a number of cases which came up at this time where it appeared to me that the 
government was adopting much too soft a policy in relation to the release of people from 
prison and into parole. In the case of some offenders in relation to very serious offences, I 
made the point that we had dismissed a number of the Parole Board's recommendations. The 
Parole Board had recommended the release on parole of a number of very serious offenders 
[in our time] and we had simply rejected their recommendations on the ground of public 
safety, and we were quite strong on that. 

But Mr Berinson, the Attorney-General, had made the statement that only in exceptional 
circumstances would he reject the board's advice. Now he was not rejecting the board's 
advice, he was releasing a number of people who, in our view, should not have been released, 
and I made comments on this from time to time during this period from the end of 1985 
onwards. As these cases came up I commented on them one by one. It included people 
convicted of wilful murder, and people convicted of serious rape offences. One of them was 
the worst possible case of rape; that particular one was not a question of parole, it was a 
question of the sentence. 

END OF TAPE THIRTY-SIX SIDE B 
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MEDCALF This one particular rapist had committed a most vicious crime within 
sight of the Supreme Court in the Supreme Court Gardens one night, and I believed that the 
sentence was too light. He had been sentenced to a term of imprisonment of four years and 
eight months. It was a sexual attack on a nineteen-year-old girl and the excuse which he had 
was that he'd been drinking too much. I said, "This is no excuse or answer at all. It is a very 
bad case of a sentence which is too lenient and the Crown should appeal." This was the kind 
of view that I took very consistently in relation to some of the more sordid offences and some 
of the very bad cases of wilful murder. 

EH Did you influence the Attorney-General, Joe Berinson, into.... 

MEDCALF No, I don't think that they did anything about it. I have no record of 
them taking any [action]. This is, of course, one of the frustrating things about being in 
opposition. Had I been Attorney-General I would have referred them straight back to the 
Crown Law Department and requested a report as to why they were not going to appeal. Now 
if they'd given me very good reasons then I would have accepted it, but if they hadn't given 
me good reasons I would have wanted a [fuller] explanation as to why they were not 
proposing to appeal. I doubt that I would have directed an appeal because I didn't believe in 
interfering with the discretion of highly-qualified technical officers. They were better qualified 
than me in criminal law, but nevertheless there were points of principle and public safety 
which I believed it was the Attorney-General's job to bear in mind. 

But generally speaking, of course, our complaint was that the Labor government was soft on 
crime. Now this is a traditional view and it seemed to be borne out by what was happening 
and I was continually urging the government to take a stronger view and to use their 
discretion and not necessarily to accept recommendations for parole unless they were satisfied 
that there was no danger to the public. 

I was also putting forward the proposition that we had put forward very strongly when in 
government, and that was that minimum terms should be abolished - minimum terms of 
imprisonment. We had indicated, just before we went out of government, that we were 
proposing to provide for fixed or finite terms of imprisonment for offences, instead of having 
a maximum and minimum term, which seemed to me and to others who'd made reports, to be 
quite illogical. There should be one term of imprisonment, for instance, for wilful murder or 
rape. There would be a certain term; it would be a maximum and the judge would have 
discretion up to that figure. But you didn't award two terms, and you'd say: "Well, we award 
a term of twelve years and you'll be released after four."' That seemed to me to be utterly 
illogical to give the opportunity of release after four years, and in many cases, of course, the 
prisoner regarded that as his sentence - four years, and expected to be released after four 
years. This expectation grew, was fostered by the prison officers and the counselling staff, 
and there seemed to be a belief that the minimum term was the term which was all that they 
needed to serve. 

'Of course the court didn't say anything like this but this was the prisoner's and sometimes the public's 
expectation (IM). 
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I believed this was wrong and we would have changed it. So I continually harked back to this, 
but I'm afraid, of course, it had no effect on the government. Although they did make some 
changes in parole later on it was not along the lines that I had suggested. 

I went on the Sattler File1  on one occasion on this very subject and had a discussion. 
Howard Sattler had me there and also Mr Rando, a criminal lawyer, who was taking the 
opposite view from me, but I maintained that we would have taken this attitude had we 
continued and that something should be done about it.2  

EH This is probably the opportunity to ask you your view on the role Joe 
Berinson was fulfilling as Attorney-General. It was probably quite opportune for you to have 
been an Attorney-General yourself, and then to have the Attorney-General in the Legislative 
Council and, of course, he later became the Leader of the Legislative Council too. 

M1EDCALF Well, he was learning the job and I was acutely aware of the fact that he 
was learning the job, and this perhaps illustrates what I said a little earlier, that in some 
respects it's a little difficult to go from government, where you know what the responsibilities 
are, into opposition. You don't like being too hard on someone who you know is learning, 
and will perhaps eventually appreciate some of the difficulties and some of the responsibilities 
which he didn't have in opposition. Of course, he had been a minister in the Whitlam 
Government. He'd been Minister for Environment just at the end, for a few months, in the 
Whitlam Government in Canberra when he was a federal member. So he knew quite a lot 
about ministerial responsibilities, but in so far as the law was concerned it appeared to me that 
he was feeling his way. 

I tried to accommodate him. I pointed out things all the time that I believed should be done. 
He would refer these to his staff and occasionally they would accept my suggestions, but as 
far as his own role was concerned, leaving out the fact that he was learning his job as 
Attorney-General, he was, of course, a very effective politician. He was outstanding in the 
Labor Party as a politician, in that he was well aware of the intricacies of political play, and 
he was no amateur when it came to that. Indeed he was well ahead of most other people. 

I don't know that there's much more I can say about his work as Attorney-General. Of 
course, as time went by he learnt a great deal about it through association, but that was 
largely after my time. 

EH Did you enjoy the intricacies of the political plays that went on yourself? 

MIEDCALF I understood them but I didn't take to them the way one might take to a 
game of chess or anything, because I always took a view really on principle. I didn't have 

'Radio 6PR 30th August 1985 (IM). 

2  M views were summarized in a speech on "Crime and PunishmentVon 4th September 1985, copy attached pp 
581-8 (TM). 
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much time for politicking as such but I had to be aware of it. You had to be aware of it in 
order to survive in politics, but it wasn't something that I took any great interest in or 
pleasure in. My attitude was always basically one of what was right and what was wrong. 

EH What were the political intricacies that you were referring to when you 
were speaking about Mr Berinson? Was this to do with.... 

MEDCALF Oh, things such as whether you bring this Bill on before that Bill, or 
who's likely to give support to this or that. This was particularly important to the government 
- that government - because they didn't have a majority in the Legislative Council, and they 
would be constantly seeking ways of perhaps getting some of the more uncommitted members 
to change their allegiance, or change their vote, or by appealing to some aspect which they 
thought would influence that particular member, particularly the National Party members. He 
was very good at that and, as I say, he was a very astute politician. 

In 1985 we had the O'Connor case. This was a case of the Secretary of the Transport 
Workers' Union being charged with extortion - a criminal charge. The charge didn't 
materialise because the Attorney-General used the discretion which the Attorney-General has 
to decide not to prosecute and the charge was therefore dropped. I won't go into the details of 
how it arose because it's all well chronicled, but the question really became one of whether 
the Attorney-General should have done this or not. I took the view that he shouldn't have 
done it without the advice of the Crown Law people. Although the Attorney-General 
undoubtedly has this power, it's not one that he should use except with great care. 

The problem here was that the Crown Prosecutor had advocated that a prosecution be brought 
against O'Connor. The Attorney-General had obtained an opinion from the Solicitor-General 
which simply said that it was within the Attorney-General's power to quash the prosecution - 

not to proceed in other words. Reasons were given both as to why the prosecution should be 
brought and as to why it shouldn't be brought, and it was left to the discretion of the 
Attorney-General, and he exercised this discretion in favour of not proceeding. 

There was a censure motion in the Legislative Assembly led by Mr Hassell, who was then the 
Leader of the Opposition, and it ended up in a walkout by the Assembly Opposition members. 
Of course, they got nowhere. There was also a censure motion in the Legislative Council and 
I didn't speak on the censure motion because I'd already made a statement in the press. Mr 
Burke, however, in the Assembly, made a comment to the effect that I hadn't spoken and the 
inference was that I thought the Attorney-General had done the right thing and, of course, this 
wasn't correct. So I made a personal explanation in the Legislative Council on 12th March 
1985 in which I stated that the Premier had made the comment that I had not entered the 
debate because of the respect which the Attorney-General commanded. I said, "Without 
reflecting on his [the Attorney General's] professional integrity, I want to make it clear that 
the Premier was not correct in ascribing that reason [to me]. The reason I didn't enter the 
debate was that I'd already made a public statement in which I indicated that I didn't agree 
with the Attorney-General's decision and that a statement containing additional comments by 
me and to a similar effect, appeared in a two-column report on page nine of the West 
Australian on 2nd March with my name in headlines. Further, there were ample speakers 
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covering all aspects of the matter without the necessity of further comment by me," and I 
incorporated in Hansard with this personal explanation the statement which had been 
released from Parliament House containing my views and also the report in the West 
Australian. 

In March, just after this, I announced that I would be retiring from Parliament at the next 
election. The next election wouldn't be held probably until the following year and in any 
event, at that time Legislative Council members had a fixed term which didn't expire until 
21st May. So I said I would be retiring at the completion of my current term. This 
precipitated a lot of speculation in the press as to who my successor would be and this went 
on for some time. 

I had been asked by a number of members to stay on. I had already told Bill Hassell and one 
or two others that I was contemplating retirement and they asked me to stay, but I said that I 
had really made this decision and I felt it was in the best interests of myself and probably 
whoever was going to succeed me that I should retire at the next election. 

However, this didn't in any way prevent me from continuing to carry out my task as a 
member. There was a Bill on mining which came before the House, put forward by Mr David 
Parker in the Assembly, as Minister for Mines, and the object of this legislation was to give 
some priority to miners over the power of veto which farmers had to prevent exploration on 
their land - exploration for mining. This was a VERY contentious matter and there were quite 
a lot of members of the House who represented farming interests, particularly on the coalition 
side, but not exclusively. I believe that we had made a mistake during our term of government 
when the power of veto in the Mining Act was greatly extended so that it applied to virtually 
prevent any mining or exploration for mining taking place. I believe that was a mistake. It 
was done in answer to angry comments by a number of farmers at country meetings. 
However, we had changed the legislation ourselves, the mining legislation, and we were hoist 
with it. 

It was a classic conflict between people with almost irreconcilable interests: the miners who 
wanted to get on the land to see if there were any minerals there and the farmers who didn't 
want the miners on their land, or alternatively wanted very substantial compensation for any 
mining activity. When it came before the Council there was a very considerable conflict in 
our own party and I moved that it be referred to a select committee for further consideration, 
and this was accepted, and I became the chairman of this select committee. Of course, there 
were members of all parties on the select committee. 

This was the first select committee that I'd been chairman of. There'd been many select 
committees of the House during my time but I'd always avoided being on them because I 
regarded them as a distraction from the other things I wanted to do. Certainly when I was a 
minister I wouldn't have accepted an appointment on a select committee. But at this late stage 
in my parliamentary career [laughs] I found myself as the Chairman of the Mining Bill Select 
Committee. 
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It was a very interesting experience. We travelled around the State and visited mines. We 
interviewed farming groups and mining groups all over the State from the south west to 
Kalgoorlie right up to the Kimberley, and we had to report within a couple of months so 
everything had to be done in a considerable hurry. We brought in our report which was 
largely to the effect that farmers should no longer be entitled to refuse miners the right to 
explore for minerals; they had to do so on proper terms, but farmers shouldn't be entitled to 
refuse them to come onto the land and explore. But when it came to the question of mining, a 
proper agreement had to be entered into and that unless a proper agreement was entered into 
then there should be some right to refuse or veto mining, but nevertheless the whole matter 
was to be subject to review by a tribunal. 

Now this was a kind of a compromise and it was not acceptable either to the miners or to the 
farmers. The representative bodies of both groups condemned our report out of hand largely 
because they believed that they would be able to succeed. The miners believed that the 
government would perhaps agree to give them more rights over the farming land, and the 
farmers believed that all the Country Party and country members of Parliament would look 
after them. So it was one of these classic cases of the dilemma which you face as a legislator. 
Although we made a kind of compromise suggestion, and I think a very good one, on which 
the committee was unanimous (the Liberal and Labor members) nevertheless it didn't achieve 
anything. I did discuss it with the minister' but he didn't really seem to be terribly 
interested. 

Another matter which I was interested in was to read criticism by one of our magistrates of 
the domestic violence legislation which I'd been instrumental in putting forward in principle. I 
was particularly concerned because this particular magistrate said that there was too much use 
of it and it was causing problems in the courts. I rather took the view that I'd like to see facts 
and figures before this legislation was condemned. It seemed to me that you shouldn't say that 
the legislation was being misused unless you were prepared to come forward and supply the 
details, because in fact it had been the salvation of many women in impossible situations. I 
was simply defending the legislation which we'd put forward and which I still believe was 
right in principle and which has proved itself by the amount of use which is being made of it 
even to this day, subject to some amendments that have been made since. 

EH So the point of view of the complaints was that. 

MEDCALF That the Act was being overused. The magistrate said that the 
restraining orders to curb domestic violence were being misused. The particular magistrate 
was a bachelor but he said that it was easy for women to get orders to keep their husbands at 
bay and then use them like a big stick. He said he'd heard cases where women had obtained a 
restraining order and then kissed and made up, but the next day the woman changed her mind 
and called the police to enforce the order. No doubt there were cases of that. I mean there 

made a point of visiting David Parker in the Ministers' office at Parliament House and telling him of our 
compromise solution. I thought he should know that there was a solution, but he was unmoved (IM). 
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were always cases of abuse of virtually everything but we were legislating for the great 
majority when we brought that legislation in. 

EH Now that was quoted in the West, wasn't it? 

MEDCALF Quoted in the Western Mail on 7th September 1985. 

There was a Constitutional Convention in Brisbane in 1985. This was the last of the 
Constitutional Conventions. I had attended all of them with the exception of the convention in 
Melbourne in 1974 which had been boycotted by all the coalition parties throughout Australia 
because Mr Whitlam was simply proposing to use it as a forum for some of his pet proposals. 
But I had taken these conventions very seriously and I attended this Brisbane convention. 

This was one of the occasions when Mr Berinson and I, on one particular subject, saw 
absolutely eye to eye. Mr Berinson had realised, with his usual sagacity, that our family law 
system in Western Australia was superior to any in Australia. Although it was a point of 
principle by many of his Labor colleagues in the other States that family law should be 
entirely a Commonwealth matter, Mr Berinson had very creditably and honestly given his 
view that our system was working extremely well in WA, indeed better than the mess in many 
of the other States. Now he and I both said so. He said so at the Adelaide convention that 
we'd held a couple of years before, and he said so again in Brisbane. This was one matter on 
which both he and I had exactly the same views, that as a result of the combination of State 
and federal jurisdiction in the one court in WA, we had a system which gave the public a 
better service than was available anywhere else in Australia, and we advocated that the other 
States should take a leaf out of our book and copy us. 

We weren't the only ones to say this. Mr Robert Ellicott, when he had been Federal Attorney-
General, had said exactly the same thing, and indeed, it had been said by a select committee 
on family law - a Commonwealth select committee had indicated that our system was working 
extremely well and it would be useful for the other States to copy it. But alas, and for reasons 
which it was very hard to define, they1  wouldn't have anything to do with it and the result 
was, of course, that for years they continued to flounder in matters of family law and I doubt 
that it's really been satisfactorily fixed even to this day, although there have been quite 
numerous changes in the other States. 

I also spoke, not only on the family law, but on the appointment of High Court judges. I took 
the view that the achievement at a previous convention of States being consulted on the 
appointment of High Court judges needed tightening up, so that the consultation was put on a 
proper formal basis and didn't just consist of a telephone call or asking States to nominate 
who their appointment might be, and then hearing nothing further about it until the 
Commonwealth made an appointment. I suggested that this should be formalised and there 
were much better ways of dealing with a matter which was of vital importance to the States, 

1The other State Governments (IM). 
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namely appointing the people who would decide issues between the Commonwealth and the 
States. 

I also spoke on the subject of integrating Commonwealth and State courts, indicating that in 
principle I was in favour of it, provided we devised a suitable method which so far hadn't 
been put forward. 

One important matter which was dealt with there was a report of a committee that I'd been 
on, on external affairs. A Labor member from New South Wales, Mr Dyer, had been the 
chairman of this committee, and he had agreed with the view I'd put forward - and we had 
secured the approval of the committee - that there should be a treaties council which should be 
consulted by the Commonwealth before it entered into an international treaty which affected 
State domestic laws. There was a lot of wrangling and argument over this matter at the 
convention, but the committee's report was eventually approved, partly, of course, because 
the chairman of it was a New South Wales Labor member, so that there was a certain amount 
of Labor support for it as well as coalition. In that respect it was a breakthrough but the 
upshot of it was that it' was to be referred to the Premiers' Conference and, of course, that 
was the end of it. I never heard anything further about it. 

However, it just does illustrate that there can be support from both political parties on 
worthwhile issues if the arguments are properly put and understood. 

END OF TAPE THIRTY-SEVEN SIDE A 

1The question of the external affairs power (IM). 
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MEDCALF A very, very important piece of legislation was passed in 1985. It was 
passed with the unanimous support of the coalition, and that was the Acts Amendment 
Australia Act. This was the culmination of the work which I'd been involved in for many 
years as part of the Attorneys-General conference, on what I had referred to as the "residual 
links exercise" whereby the final colonial residual links between the Australian States and the 
Imperial Parliament were removed. The exercise had appeared to founder many times but we 
had persisted with it.1  

I think I have mentioned previously that when I attended a Premiers' conference with the 
Premier, Ray O'Connor, to discuss the implementation of the legislation which all 
governments had in principle agreed to, Mr Fraser unfortunately spoilt the exercise by 
refusing to agree that the States should have direct access to the Queen in relation to the 
appointments of Governor and one or two similar matters. As a result of Mr Fraser's attitude 
the whole matter was dropped by the States. The discussion at the Premiers' conference, 
which is [normally] highly confidential, was reported in full in the National Times on August 
15th-21st 1982, and because it had been reported in full in a public newspaper I had no 
compunction when I spoke in including this report in my speech. So it appears in my speech 
to the Legislative Council on 30th of October 1985. 

I dealt at some length in that address with the history of the negotiations for bringing this very 
important matter to a head. In effect, what it amounted to was organising it so that the States 
would have virtual sovereignty within the Commonwealth of Australia; that they would be no 
longer dependent on any United Kingdom legislation, either from the past or in the future, 
and that the State Premiers would be able to have direct access to the Queen in relation to the 
appointment of Governors and similar matters. It didn't mean that they'd all be waiting on the 
Queen but they would not have to go through the British Government, nor through the federal 
government, which is what Mr Fraser had suggested they should do, through the Governor-
General. 

It was a very important constitutional matter, perhaps one of the most important matters 
which were dealt with in my time in Parliament, and in constitutional history the Australia 
Act ranks with the Statute of Westminster of 1931 in relation to the States; the Statute of 
Westminster having dealt with the Commonwealth and having excluded the States at their 
request. 

I also made comments on reform of the criminal code. I had asked Mr Michael Murray when 
he was Crown Prosecutor to start an exercise in preparing a new criminal code - indeed, I 
think it was his private hobby. He had done a magnificent job and produced his work in two 
volumes and I had wanted, myself, to bring in a new criminal code to replace the old one 
along the lines of his suggestions. But clearly this was not practical and Mr Berinson reached 
the same conclusion that it wasn't practical to do it holus-bolus and he was just periodically 
bringing in reforms of various sections. I agreed with this except that I thought the process 
was much too slow and said so several times. Particularly I was concerned that the 

1See earlier reference at p.  383 this transcript. 
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government was not prepared to bring in certain reforms which I believed were crying out for 
change, such as police powers of search, how persons could defend their place of abode or 
residence from criminal activities, and widening the provisions to cover acts of urban 
terrorism. 

One of the things that concerned me most was the defence of a person's home particularly in 
isolated places such as farms and other areas. The provisions in the criminal code were 
hopelessly antiquated and needed to be reformed. The only excuse you could put up if you 
used force to repel somebody, an intruder, coming into your house was, according to the 
code, "to have formed a reasonable belief that the intruder intended to commit an indictable 
offence." Now in the middle of the night when somebody broke into your house, how on 
earth could you ever substantiate that you, at this particular moment in time, had formed a 
reasonable belief that the intruder intended to commit an indictable offence? The average 
person wouldn't know what an indictable offence was, so it was hopeless. I criticised the 
government for not doing something about that rather urgent matter, which was a matter of 
major concern at that time in the country where a number of incidents had occurred involving 
criminal activity. 

There were amendments to the Adoption of Children Act which we put forward. The 
Adoption of Children Act was a government Bill and there was a big lobby from Adoption 
Jigsaw, the group that wanted to completely open up the facts of adoption so that anyone 
could have access to any adoption information. In many cases there had been promises of 
confidentiality given when adoptions had taken place and we were concerned that interested 
groups would be likely to harass and embarrass the natural parents if they didn't want it to be 
known that they were the original parents of the child. I moved an amendment successfully 
that anyone who intimidated, embarrassed, ridiculed or harassed an adopted person or a 
natural parent or an adopting parent, would face a substantial fine or six months' gaol, to 
endeavour to protect the privacy of those who wanted privacy, without in any way lacking 
sympathy for those who wanted to find out who their parents were. This was another of those 
dilemmas of government but I believed that we should do something, and we did successfully 
get that amendment. 

I had been a member of various Constitutional Convention committees some of which were 
still sitting, and doing useful work in spite of the fact that it was difficult to get anything 
passed at the convention. But they were still doing useful work and waking people up to 
issues which needed to be attended to. Mr Burke decided to terminate our attendance at these 
Constitutional Convention committees and simply did it out of hand. There was no further 
funding for them and so they ceased. That was unfortunate and I commented accordingly. I 
was never averse to commenting on something that I thought was wrong and I said that the 
interests of Western Australia were being ignored because we were putting things forward 
which were worthy of attention by the Commonwealth and the other States, and, indeed, I 
was supported  in this by the Victorian Labor Premier, Mr Cain, who thought we ought to be 
present.' 

1The particular constitutional council met without WA representation (IM). 
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I also made comments on a number of public issues. The press used to approach me all the 
time on some subjects, such as frozen embryos in connection with IVF and similar medical 
procedures where I indicated that the law was always well behind science and scientific 
advancements, because the law basically had to comply with what the public would accept. I 
didn't believe burglars should be eligible for compensation as was proposed in a Bill brought 
before Parliament by the government so that, as I pointed out, if a burglar slipped on a cake 
of soap and hit his head on the washbasin I saw no reason why the householder, who was 
absent at the time, should face a claim for damages by the burglar. This was elementary but 
these were things that needed someone to come out and say. The names of people accused of 
rape should in normal circumstances be withheld until they were found guilty or convicted, 
just as we were withholding the names of the victims, and also that members of Parliament 
should not become Justices of the Peace. That was a forlorn request because many members 
of Parliament, including a few Liberal members, had found it very attractive to give 
themselves some additional post-nominals of JP without being required to act as a JP, which I 
thought was not only farcical but was contrary to their role as legislators, and I said so. 

The last public statement I made as a member of Parliament, which actually was published the 
day after I retired, was a plea for the government to make a full disclosure of the reasons for 
blocking a cancer-riddled Aboriginal prisoner's bid for early release so he could go home to 
die. Whether or not anything happened I don't know but I made a plea that mercy should be 
extended. 

EH Mr Medcalf, there's just two general questions I'd like to ask you. The 
first one is really an assessment of the Burke Government and what was happening at that 
time, particularly, I suppose, from hindsight now with the knowledge that we have of WA Inc 
and the Royal Commission that took place. But how, as an opposition, did you find yourself 
viewing the activities of the government at that time? 

MEDCALF Well, this was a very frustrating situation. We disagreed with a lot of 
the things that the Burke Government was doing but we got no real, or very little real 
assistance in that respect from the media. The media appeared to be blind to the things which 
in hindsight we now know were going on, and they must accept blame for it although I don't 
believe they ever will. This was a fairly early stage that I'm talking about. This was the first 
three years of the Burke Government and we were prepared in the Legislative Council to be 
quite cooperative with them although some of the Labor members would regard that remark as 
not being so. But in fact we were. We passed a lot of legislation which subsequently people 
have criticised us for allowing to be passed because, in hindsight, it has turned out that it was 
part of WA Inc. 

Now we didn't know anything about WA Inc. We didn't really suspect the things that have 
since been found out to be going on, and I don't know at that stage, in the first three years, 
that many of these things were at all apparent. They became apparent at a later stage. It was 
after I left and I believe it was equally frustrating for the members of the coalition parties who 
did become aware of it in later years. 
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EH The second question is to do with the lay party in the Liberal Party, and 
in a way the Burke Government too. The relationship with big business and the Burke 
Government was a very strong one. How frustrating was this to the Liberal Party, and the 
second aspect of the question is the functioning of the lay party and its relationship with the 
parliamentary party. 

MEDCALF Well, the Liberal Party (and I'm talking about the lay party, of course) 
is always in need of funds. All political parties are and the Liberal Party used to get its funds 
from wherever it could, and clearly it used to try and get funds from business enterprises, and 
a lot of this money dried up at this time. It was going, in many cases, to the Labor Party as 
events have proved subsequently. It was a very difficult time for the Liberal Party financially. 

The actual relationships with business were, I think, just as difficult. Business traditionally, 
and one can't blame it, has to look after itself. Companies have to look after their 
shareholders and they have to go along with governments to a certain degree. They have to be 
cooperative and they found, in many cases, that they were having the hard word put on them 
by the government in respect of funding, I think, and certainly the Liberal Party wasn't in the 
position to do what the government was doing. So the Liberal Party suffered considerably. 

As far as the working of the lay party was concerned, well, it just proceeded as previously but 
when in opposition, you don't get the support that you always get in government, for much 
the same reasons that I've already given. In government a lot more people flock to the 
colours, so to speak, because they can see that they might get something out of it; it might be 
to their advantage, and that's understandable and only natural. 

I recall very well in the time of the Brand/Court Government there was a great access of 
membership in the Liberal Party; people coming in from all over the place. That, of course, 
is equally dangerous and it has to be watched because you can get people coming in who have 
a particular axe to grind and who just want the government to do something for them. On the 
other hand, when you're in opposition and things are tough, you do find the people that you 
can rely on. You find that there are people that you can rely on. They're prepared to stand 
there when things are tough and when they haven't got any hope of immediate gain, and 
they're often the best supporters you can have. 

EH Now factions within the lay party; what's your assessment? 

MEDCALF Factions? 

EH Factions, yes. 

MEDCALF We never had a faction system in the same way that the Labor Party has 
developed one with their left and centre and centre right and other factions. We never had 
factions as such. It's often been suggested that it would be a good idea if the Liberal Party did 
because then they could make arrangements between themselves in the same way that the 
Labor Party does. It is true that although there are no formal factions there are groupings of 



TAPE THIRTY-SEVEN SIDE B MEDCALF 455 

various kinds. There are groupings behind people or behind leaders, or potential leaders, and 
it's much better if a party can sort out its differences privately rather than air them in public. 
This is always VERY difficult in the Liberal Party because basically the members of the 
Liberal Party, I think it can be said with truth, are more individualistic than members of the 
Labor Party. They're often far more inclined to take an individual view of things and are 
prepared to speak out publicly if they don't see that things are going the way they think they 
should, whereas in the Labor Party the old saying of the unions that "unity is strength" does 
apply to a much greater extent. It makes life in the Liberal Party more difficult and whilst I'm 
not advocating factions, clearly if you want to make any organisation work, you have to 
consult with all the people in it, and take account of their views. That applies, of course, to 
any organisation and to governments and oppositions. 

My final speech that I prepared to make in Parliament I never delivered because Parliament 
was prorogued suddenly in November 1985 by the Premier, or by order of the Premier and 
the Executive Council. Parliament was prorogued and it was thought at the time, and said, I 
don't doubt, by some of the members of the Legislative Council, that the reason was that 
there was a select committee of the Legislative Council which was asking some questions of 
embarrassment to the government on Aboriginals. Of course, on the proroguing of Parliament 
all committees are automatically prorogued and so that was the end of any committee 
inquiries. It also meant that the traditional last night in Parliament when retiring members say 
a few well-chosen words didn't take place, so that was the reason that I never delivered my 
speech. But as I had, in fact, prepared a very short speech with, I think, a few well-chosen 
words, I'll give you a copy of it so that you can incorporate it in these notes.1  

EH We will incorporate it, yes. 

MIEDCALF There's also another item which I've discovered which is a short letter 
which was written to the Law Society magazine Brief, in May 1986 in which a solicitor 
wrote, saying that a previous article referring to the law reform achievements of the Burke 
Labor Government was erroneous in failing to give credit to the previous government, 
including myself, for the law reform matters which they [the Burke Government] claim to 
have introduced, and I'll tender that letter also.2  

Finally there are just a few thoughts that I would like to record that I think you might call 
advice to ministers or potential ministers, or almost to anybody who is an administrator and 
these were the result of my long experience in various public capacities, and private 
capacities, and I could perhaps set these down. 

When making decisions, if you are dealing with a physical problem or with people, you 
should always have a physical look at the problem or a discussion with the people concerned. 

1See attached pp.  589-92. 

2See attached p. 593. 
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It's not what you do but the way you do it that is important. It's quite possible to make some 
quite substantial changes provided you go about it in the right way, and you take people into 
your confidence, and they understand the reasons why something has to be done. 

You should always measure the likely consequences of your decisions before you make your 
decisions. 

You should try and forecast what will be the results of making that particular decision and 
where the opposition will come from, and be ready to, not so much forestall it as to have an 
effective answer as to why that decision had to be made. 

You shouldn't make decisions in a hurry, or off the cuff, except in an emergency situation. 

I always tried to give credit where it was due. I think it's very important NOT to take the 
credit for what somebody else has done but very commonly this happens. 

I think that's just about all I want to say. 

END OF TAPE THIRTY-SEVEN SIDE B 

END OF INTERVIEW 
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WILLS BILL 
Second Reading 

Debate resumed from the 17th March 

THE HON. I. G. MEDCALF (Metro-
politan) [4.52 p.m.]: One object of this 
Bill is to provide a new Wills Act. It is 
to put in modern language some of the 
archaic terms and expressions and refer-
ences to obsolete laws which appear in 
the Wills Act of 1837. Another object is 
to codify the law in relation to wills and 
to draw together the relevant law re-
lating to wills from various sources and 
Statutes. 

I applaud these objects and I compli-
ment the author of the Bill (Mr. P. R. 
Adams, Q.C.) who has already done a 
great deal for the cause of law reform in 
Western Australia, by having produced 
the Property Law Bill for us last year, and 
by having worked substantially on the 
production of other Bills which have, in 
previous years, become Acts of Parlia-
ment. 

Need for Law Reform 
I also congratulate the Minister and the 

Government for having the perception to 
realise the need for this legislation and for 
having the good sense to bring it forward.  

This was not always so. In many ways 
law reform has been the forgotten child 
and it is only in comparatively recent 
years that Acts of pure law reform, such as 
this one, have found their way onto the 
Statute book. 

There was a time when no Act of pure 
law reform could get a hearing before the 
Parliaments of the Australian States, or, 
Indeed, of the Commonwealth Parliament; 
but that situation has changed, and in the 
last few years a number of very progressive 
pieces of modern legislation have done 
away with a lot of the deadwood which 
has resulted from the history of the law 
and of our society in past centuries. 

Will Making 
The Leader of the Opposition suggested 

I think that at some time or another every 
person makes a will. I may have misunder-
stood him; he may have suggested that at 
some time or another every person should 
make a will. However, if he said that 
everyone does make a will, I think he 
would wish to clarify that remark be-
cause many people do not make a will. 
Perhaps he meant they should make a 
will. 

The most surprising people fail to make 
a will, and these include judges, legislators, 
and even a few lawyers. Perhaps through 
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forgetfulness, or because of preoccupation 
with the affairs of other people, these folk 
neglect their own affairs. Some other 
people make wills on printed forms which 
they buy from a stationer. It has long been 
a saying in the legal profession that this 
type of will—the printed form type—is 
the most productive form of income for 
lawyers. 

It is a pity that will making is not as 
simple as it appears. It takes a great deal 
of training and knowledge before a person 
can acquire the facility for making some-
one else's will. It is not easy to work out 
all the situations which may arise when a 
person contemplates what will happen 
after his death. What appears to be at 
first a simple case, can well turn out to be 
one fraught with difficulties and problems. 

I entirely agree that a simple will in-
volving only a few lines should be within 
the province of every person to complete, 
but it is not only the form of a will it-
self which is important, but also the 
formalities which surround the execution 
of a will. These formalities were laid down 
in the Wills Act of 1837 and, to a large 
extent, these have been repeated in the 
legislation before us now. 

It would be pleasant if we could have a 
simple form in the schedule to the legis-
lation which would enable the average 
person, upon completion of the form, to 
feel happy in the belief that he had 
attended to what should occur to his pro-
perty and affairs after his death. How-
ever, there are all sorts of matters he may 
not have considered and sometimes these 
are concerned with the formalities attend-
ing the execution of a will. 

For example, If a person has as an 
attesting witness to his will the wife or 
husband of one of the beneficiaries, such 
action invalidates the gift which he has 
so carefully Included in his will In favour 
of the beneficiary. This Is the most com-
mon mistake made and Is repeated on 
many occasions. Many a father will make 
a will In favour of his daughter and then 
get the daughter's huband to witness the 
will. That action is, of course, the end of 
the gift to the daughter. 

Many other mistakes are made. For 
instance, some people are in the habit of 
pinning a note to their will and that, of 
course, does not constitute a testamentary 
document unless it is executed in the pro-
per way, but the person taking this action 
believes that this will effect a variation of 
his will. Other people make alterations 
to and deletions from their wills. They 
simply cross out some name and insert 
another name, or they change the name 
of an executor. Unless such action is 
carried out in the proper manner It has no 
effect whatever. In fact, not only does it 
have no effect, but it may also seriously 
impair the original will if it destroys the 
express intention in the original will. 

Therefore it is just as well that the 
author of this Bill has not included a form 
in the schedule, attractive as that thought 
is from the point of view of simplicity. 

Definitions 
Turning to the Bill itself, what does one 

see? Firstly, there is a definition section 
which defines certain terms which have a 
special connotation in reference to wills 
and in reference to this particular Bill. 

These terms are ordinary English words 
or phrases, but they have a special mean-
ing in respect of this particular Bill. Of 
course, the object of a definition section 
should not be to include every word which 
may be of a technical nature but only the 
words which have a special meaning in 
relation to that context. On that basis. 
therefore, it is hardly necessary to define 
words like "testator" or "testatrix" which 
can have only one meaning. A testator is 
a person who makes a testatamentary 
document to take effect after his death. 
A testatrix is simply a female testator. 

The Hon. W. F. Willesee: More simply. 
a testator is a person who makes a will. 

The Hon. I. G. MEDCALF: Yes; it can-
not mean anything else and really it Is not 
necessary to define the word in the Act 
any more than it is necessary to define the 
word 'executor." 

Minor Amendment Needed 
There is, I think, one small technical 

point in clause 5. However, It is such a 
minor point that I hesitate to raise it 
when I contemplate the fine work that has 
been done by the author of the Bill. I will 
mention it, however, because I think the 
author might well agree if and when the 
point is drawn to his attention. Clause 5 
refers to the Act applying to the will of a 
person dying after the date of the Act 
coming into operation, but It says that it 
does not apply to the will of any person 
who died before that date. What about 
the person who dies on that date? This 
seems to be a slender technicality and I 
am sure the explanation is already in the 
wording, but specific mention would per-
haps clarify the matter in a better way. 

The Hon. A. F. Griffith: When does the 
day start? 

The Hon. I. G. MEDCALF: The date of 
proclamation. 

The Hon. A. F. Griffith: When does every 
day start? 

The Hon. I. G. MEDCALF: At one min-
ute past midnight, 

The Hon. A. F. Griffith: There you are. 
The Hon. W. F. Willesee: I wonder whe-

ther this doesn't just make more work for 
lawyers. 

The Hon. I. G. MEDCALF: It could be. 
It is like people who have the misfortune 
to die on the international dateline. 
Nobody knows on what date they have 
died. 



The Hon. F. J. S. Wise: Does not the 
fourth line in clause 5 cover the situation? 

The Hon. I. G. MEDCALF: I think it 
still leaves the matter in some doubt and 
the words "on/or' should appear in one 
of two places in the amendment. The 
Point is rather academic and I do not 
put it forward in any spirit of criticism of 
the work of the author of the Bill. 

Disposing of One's Property 

the age at which a person can make a will 
and, before which a person cannot make a 
will? This matter was considered at very 
great length in 1964 by the Law Society 
when it had discussions on the question of 
the age of majority generally at two 
general meetings. The matter was also 
considered by the council of the society. 
Members of the Law Society were really 
concerned with the question of whether 
the age of legal responsibility should be 
brought down to 18 for all purposes and, 
if they did not agree with this proposition 
whether a person of 18 or over should be 
allowed to mortgage property. They came 
to the conclusion that there should be 
certain safeguards; but, at the same time, 
they decided that as far as testamentary 
capacity was concerned, 18 was old enoug. 
In other words, they decided that a person 
should be allowed to make a will at the 
age of 18. This was the considered view of 
people who had had a great deal of ex-
perience in discussing wills with testators 
and in dealing with people who wished to 
give effect to their intentions after their 
death. 

When we think of it, is not a person 
of 18 old enough to make a will? When 
we consider the general standard of educa-
tion in the community, does not a person 
who is 18 years of age have the mental 
capacity to make a will? 

I am not suggesting at this particular 
moment that what I am saying about the 
age of 18 applying to wills should apply to 
anything else. I am trying to consider in 
isolation whether a person of 18 has the 
capacity to make a will. When we think 
of this, we should forget all about the 
drinking age, the voting age, the age of 
consent, the age of marriage, or any other 
age, and just consider the question of the 
age of testamentary capacity. 

The Hon. A. F. Griffith: What about the 
age of legal capacity? 

The Hon. I. G. MEDCALF: That Is 21 
years of age. 

The Hon. A. F. Griffith: Don't you think 
we ought to have some regard for the 
age of legal capacity? 

The Hon. I. G. MEDCALF: I am talking 
about the age of legal capacity for making 
wills. 

The Hon. A. F. Griffith: But the age of 
legal capacity Is of a general nature and 
Is not just an isolated matter. 

The Hon. I. G. MEDCALF: That is true. 
The age of majority, or the age of legal 
capacity for most purposes, Is 21 years, 
but it would still be open to the Legisla-
ture to enact that a person could make a 
will at 18 in the same way as Parliament 
passed a law last year giving the right to 
mortgage to a person aged 18 years, sub-
ject to the lending institution being in one 
of the recognised categories quoted in the 
Act. 

Clause 6 states that a tesator may 
dispose of all of his property. This seems 
to be true and sensible enough :day, but 
a testator could not always dispose of all 
of his property. In the very old days, of 
course, a person could not make a will at 
all. Later on he was able to make a will 
disposing of his personal effects but not of 
his land, which had to pass to his eldest 
son or heir at law. That was the law 
in the days  of the feudal system which 
have long since passed and now a person 
can dispose of all of his property. Looking 
into the future, we might perhaps feel 
that we have gone only half way and the 
time might come when restrictions are 
imposed on a testator disposing of all of 
his property. Is this a sensible provision 
today? I think it is just at the present 
time, but we might consider that there is 
Perhaps something to be learnt from some 
of the European systems of law where 
restrictions are imposed on the amount of 
property which can be left when a testa-
tor leaves dependants. It might, perhaps, 
be sensible to consider at some future 
date that a dependent widow and children 
of a testator should have some statutory 
right to a share in the estate. Under our 
law at the present time such people have 
to make an application under the Testa-
tor's Family Maintenance Act for provision 
from the estate. They have to go to a court 
to obtain an order. Perhaps the time 
may come when we recognise that people 
who are bona Jide dependants of a testator 
should have some statutory claim to an 
estate. I am not suggesting the time has 
come yet, but it is food for thought. 

Who Cannot Make a Will 
There was also a time, even in recent 

years, when certain classes of people were 
debarred from making wills. These in-
cluded married women, idiots, lunatics, 
and infants. There is no connection 
between any of these classes of people al-
though I have heard of some married 
women who have suggested with a twinkle 
in their eye that there may be. The law 
still debars a person of unsound mind from 
making a will. A married woman ws per-
mitted to make a will in 1892. Infants—
that is, persons under 21 years of age—
are still under a cloud and are debarred 
from making a will. This restriction is 
set out in clause 7 of the Bill. 

This brings me to a consideration of 
the question of age. Is 21 years of age in 
fact the right age to lay down as being 



To my mind the real test of this is 
whether the law requires any safeguards. 
If the law requires safeguards then I do 
not think that Parliament can bring the 
age down below 21 years. If we say, 'Yes. 
you can do this provided somebody ex-
amines it for you; provided there are 
certain terms and conditions; or pro-
vided something else" I do not think Par-
liament should bring down the age at all. 
I think we should decide whether the 
average person of 18 years Is normally 
capable of making a will. If Parliament 
comes to the conclusion that a person of 
18 is old enough, without any safeguards 
applying, I think that is the acid test. 
If Parliament comes to the cc.ncb.-
sion that a person of such an age needs 
special advice, consideration, or protec-
tion, I do not think Parliament should 
bring down the age. However, if Parlia-
ment did bring down the age to 18 
this action would reduce a number of 
undesirable intestacies where people die 
without a will because they are unable to 
make a will. 

The Hon. F. J. S. Wise: Often consid-
erable estates are involved. 

The Hon. I. G. MEDCALF: Yes, often 
considerable estates are involved, par-
ticularly when the parents may be de-
ceased. I admit this Is basically a matter 
of policy rather than a matter of pure 
law reform. I do not doubt that the author 
of the Bill has not Included It because 
it Is a matter of policy. Obviously he 
thought it was not appropriate for him to 
insert such a provision and he has left 
this matter for the Legislature to consider. 

Signing and Witnessing 
Clause 8 deals with the question of the 

execution of wills and contains an Import-
ant provision which differs from the old 
Wills Act. The old Wills Act stated that 
a will had to be signed at the foot or the 
end thereof. The new provision states 
that It may be signed in such place on the 
will that It Is apparent on the face of the 
will that the testator intended to give 
effect by his signature to the writing 
signed as his will. 

This is, in fact, a change in the original 
law, but it is in line with amendments and 
with the common law, because there are 
decisions which indicate that a will does 
not always have to be signed at the foot or 
end of the document so long as the testa-
tor's intentions are reasonably apparent. 

Two witnesses are still required to wit-
ness a will and they must be present at 
the same time as the testator. Also, the 
witnesses must sign the will in the pre-
sence of the testator. These are formali-
ties which can Invalidate a will if they are 
overlooked. 

Clauses 11 to 13 deal with witnesses and 
the matter of gifts to witnesses which I 
have already mentioned. In the cases 
where a witness receives a bequest in a 
will, the will is valid but the gift fails.  

Likewise a witness who is a husband or 
wife of a beneficiary can cause the gift to 
fail although the will is not invalidated. 

Clause 13 provides some slight changes 
in the dispositions to witnesses which did 
not appear in the earlier Wills Act. 

Effect of Marriage on Wills 
Clause 14 deals with the case of the re-

vocation of a will by marriage. If a testa-
tor makes a will and marries, the marriage 
revokes the will. Before 1962 the position 
in Western Australia was that it was de-
sirable to wait until the testator who was 
about to marry was in fact married before 
getting him to sign his will, because the 
will made before marriage was wasted, be-
ing automatically revoked at the time of 
marriage. 

Act No. 83 of 1962 provided that a will 
could be made In contemplation of marri-
age. So long as those words "in contem-
plation of my intended marriage to Miss 
-" are used in a will, the will remains 
valid after marriage and is not revoked by 
marriage—always provided of course that 
the marriage takes place. If one likes, one 
could stipulate the time within which the 
marriage must take place, and that con-
dition must be fulfilled. 

The Hon. J. Dolan: You don't have to 
stipulate the person with whom the mar-
riage is to take Place? 

The Hon. I. G. MEDCALF: No, but this 
would normally be done. 

The Hon. J. Dolan: You could change 
your mind! 

The Hon. I. G. MEDCALF: I think the 
honourable member had better take coun-
sel's opinion on that one. 

The Hon. A. F. Griffith: Either that, or 
you are a pretty hopeful sort of bachelor. 

The Hon. I. G. MEDCALF: Normally the 
fiance would be named, and it usually 
gives the testator great pleasure to do this. 

Revoking a Will 
Clause 15 refers to the various ways in 

which a will can be revoked—by marriage 
or by a later will containing a revocation 
clause. A will cannot be revoked except 
In a specific manner. However, It can be 
revoked by some writing which is executed 
like a will and expresses a clear inten-
tion of revoking the will. A will can also 
be revoked by a testator burning, tearing, 
or destroying it, or by getting some other 
person to do any of these things for him 
in his presence and by his direction. 

I think the reference to "in his presence" 
is important, because clearly a testator 
does not want people destroying his will 
and later claiming that he told them to do 
it. But if his will is destroyed accidentally 
or inadvertently it is still possible to prove 
it, provided evidence can be supplied of 
the contents of the will. This is normally 
provided by a carbon copy of the will from 



a file, but if the original will has been 
accidentally destroyed, one can even 
supply a document that has not been 
signed by the testator and prove that it is 
his will. In other words, the testator must 
have the intention of revoking his will be-
fore that revocation takes effect. 

Privileged Wills 
Part VI of the Bill deals with privileged 

wills and these are wills of persons in 
actual military, naval, or air service, or 
the wills of seamen or mariners at sea. A 
person on actual military, naval, or air 
service does not have to he overseas—that 
is to say, outside Australia—in order to ob-
tP.In the benefits of this part of the Bill; 
nor does he have to be, in fact, on a mill-
try expedition—so long as there is some 
Imminent danger of operations taking 
place. So this clause could be invoked in 
Australia if such a situation arose. 

This part provides that a person to 
whom the clauses apply may make his 
will Irrespective of age without any for-
malities whatever. He does not even have 
to write out the will; It may simply be 
spoken and conveyed to his comrades and 
duly conveyed by them In due course to 
the probate authorities. That would be a 
valid will in the circumstances. 

The Hon. W. F. Willesee: In effect, 
though, in the armed services a person 
makes his will almost at the same time as 
he enters the service. 

The Hon. I. G. MEDCALF: That is so; 
in Australia the services are most care-
ful to see that every person who enters 
the services makes out a will. Neverthe-
less, that privilege exists and no doubt in 
the old days, before those responsible were 
as careful as they are now, the provision 
was more important. 

Rules for Construction of %%TIIIS  
Part VIII lays down some general and 

fairly recognised rules for the construc-
tion of wills. One of these rules is that a 
will speaks from the time of death of the 
testator. In other words, the will is taken 
to have been executed—irrespective of its 
date—immediately before the time the 
testator died, even though he might have 
executed the will 20, 30, or 40 years be-
fore. The will takes effect in respect of the 
property he owned at the date of his death. 
including the property he might have 
acquired since he executed his will. So 
the date on the will does not matter, 
because the material date—the date from 
which it operates—is the date of death of 
the testator. 

Also, a general disposition of land in-
cludes leasehold land, and there is a dis-
tinction between leasehold and rreehold. 
iasehold for some purposes being con-
sidered to be personal property as distinct 
from real property. The part also con-
7 51fl5 a number of other well-recognised 
rules which need not concern us here. 

Substitutional Gifts 
Clause 27 contains a provision for a 

substitutional gift, and this has an in-
teresting history. Originally, section 33 
of the Wills Act of 1837 provided that 
where a testator made a disposition in 
favour of his child or children who 
uedeccased him, leaving issue of their 
own, It was assumed that the child or 
children did not predecease the testator 
but that they survived him so that the 
Property which would have gone to the 
children had they actually survived him 
would pass under the children's wills. In 
other words, there was an artificial exten-
sion of the date of death of the child who 
Predeceased the testator to ensure that 
what the child would have received had he 
survived the testator would pass under the 
child's will. 

However, that is not what this clause 
:000vides. When the law was changed 
after the Trustees Act of 1962, it was pro-
vided that where a testator makes a gift 
to his children and the children prede-
cease him leaving issue, the property now 
goes to the children of the children—that 
is, to the testator's grandchildren—in-
s:ead of passing under the wills of the 
children. So there is a subtle, but most 
important, distinction in that since 1962 
substitutional gifts operate in favour of 
the grandchildren of a testator instead of 
passing under the wills of the estator's 
children. 

Mr. President, I hope I have not wearied 
:ou by dealing with somewhat technical 
matters at too great a length. Once again. 
I commend the Government for bringing 
forward this legislation and I would like 
to say that I have much pleasure in sup-
porting It. 

Note—The Legislative Council amended 
clause 5 as suggested and reduced the age 
of testamentary capacity from 21 to 18. 
The amended Bill subsequently passed 
both Houses. 
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THE HON. I. G. MEDCALF (Metropoli-
tan) [4.44 p.m.]: I would like to speak to-
day on the subject of probate and estate 
duty. I am aware that this is not a very 
original subject, but I have been prompted 
to choose it for my address because I have 
been astonished at the number of people 
who not only do not understand the intri-
cacies of the subject but also do not even 
understand the rudiments. In addition, I 
have been astonished by the number of 
people who have asked me where they can 
obtain some ready material from which 
to obtain some knowledge of this subject. 

I have endeavoured to help them, but 
apart from odd newspaper articles, very 
little is available which the lay member of 
the public can obtain in order to answer 
the questions he or she has on this topic. 
No pamphlet is readily available which 
gives in one source all the details of Com-
monwealth estate duty and State probate 
duty, and it is difficult for even the pro-
fessional administrator to find out all he 
wants to know about the subject and, in 
fact, usually he has to rely on that best 
source of all; that is, experience. So per-
haps some of what I have to say may serve 
as a guide to those who may find they 
want to know more about probate and 
estate duties. 

Estate Duty in England 
In England today the term "estate duty" 

is used to cover all the multitude of duties 
which arise on the death of a person. That 
is to say, it covers all the duties formerly 
known in England as probate duty, account 
duty, temporary estate duty, settlement 
estate duty and legacy, and succession 
duty. Legacy duty was first imposed in 
England in 1796 and in 1894 the term 
"estate duty" was used to define general 
death duties. Now in England and Scot-
land the term "estate duty" covers all the 
multitude of death duties. 

Probate Duty before Federation 
Tasmania and New South Wales brought 

in probate duty in Australia in 1865 and 
this was copied c•y the other Australian 
colonies until by 1895 they all had probate 
duty as part of their law. 

Commonweaith Death Duties 
The Commonwealth did not introduce 

death duties until 1914, and one may ask 
why the Commonwealth entered this field. 
This is made clear by a perusal of the 
Commonwealth Parliamentary Debates of 
1914 in which it is shown quite clearly that 
estate duty was introduced on a year-to-
year basis as a purely wartime measure. 
The then Prime Minister and Treasurer 
(Andrew Fisher) at page 1339 of Vol. 75 
of the Commonwealth Parliamentary De-
bates, had this to say when he introduced 
the Bill— 

With regard to the revenue it is 
intended to raise £1,000,000 by impos-
ing probate and succession duties. I 
feel sure that this form of tax will be 
accepted by the country as a fair and 
reasonable one to be imposed during 
the war. 

So the Commonwealth in 1914 as a wartime 
measure imposed death duties on all estates 
with a net value exceeding £1,000, and this 
wartime measure is still with us today. 

The Hon. J. Dolan: We are still at war. 
The Hon. A. F. Griffith: That is similar 

to other wartime measures which are still 
with us. 

The Hon. I. G. MEDCALF: It was made 
quite clear in the debates that there would 
be a very heavy deficit as a result of the 
var. Whereas immediately prior to the 
war there had been a surplus in the annual 
Estimates of approximately £2,000,000, in 
1914 there was an estimated deficiency of 
£13,000,000, so this measure was accepted 
by the public on that basis. 
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Death Duties: Arguments for and 
against 

Before dealing with the details of the 
legislation, I would like to refer to some 
oft-heard arguments on the subject of 
death duties. The first proposition that 
one frequently hears in public discussion 
is that probate and estate duty should be 
abolished because they are iniquitous taxes. 
Saying that they are iniquitous taxes is no 
reason at all for their abolition. This is 
merely a descriptive phrase which is used 
by people who object to paying probate and 
estate duty. 

The Hon. L. A. Logan: It could be applied 
to any tax. 

The Hon. I. G. MEDCALF: Exactly; and 
we have already heard it applied to land 
tax and, doubtless, we have all heard it 
applied from time to time to income tax. 
It is, in fact, a favourite subject with 
debating societies. The proposition usually 
is that all taxes are iniquitous. I suppose 
that all of us at one time or another would 
have agreed with that proposition. 

It is quite easy to say that estate duty 
is an inquitous tax, just as we can say that 
income tax is an iniquitous tax in that it 
destroys initiative and stops people from 
working at weekends or from working over-
time because they will only have to pay 
more tax. Few of us are happy about hav-
ing to pay income tax, but more people 
pay income tax than pay death duties, be-
cause death duty provisions only commence 
to operate at a figure of $15,000 where 
there are dependants. Consequently, any-
one having dependants and an estate be-
low $15,000 does not have to pay any 
State probate duty. Also, there is no 
Federal estate duty if the estate is valued 
below $20,000. 

Perhaps a better reason for the aboli-
tion of death duties would be that the loss 
of the breadwinner is itself a sufficiently 
severe blow to the family without the 
family having to find moneys to pay to the 
State at the same time. Although this is 
a very potent argument in cases where 
the breadwinner dies and leaves a number 
of dependants, it loses its force where the 
breadwinner has no dependants. 

Next, one hears what might be called the 
social argument in favour of death duties; 
namely, death duties are a good thing 
because they are a tax on wealth. The 
proposition runs along the lines that men  

are acquisitive by nature and some are 
more acquisitive than others. Also, that 
some manage to acquire a large portion of 
the world's goods, either by good fortune 
or good management. Therefore—it is said 
—on their death it is only fair that the 
State should take back for the use of the 
people as much of that wealth as it is 
reasonably able to obtain. 

However, one may well question whether 
that argument is very relevant today, par-
ticularly in view of high income taxes. 
After all, with the exception of the Com-
monwealth, death duties were brought in 
long before we had laws on income tax. 
Generally speaking, income taxes continue 
to increase and, hence, the amount avail-
able for individuals to save becomes less 
and less. In these circumstances, perhaps 
that social argument is not as relevant to-
day as it once was. On the other hand, of 
course, there are still some big estates and, 
doubtless, there is a case for retaining 
death duties in the case of big estates. 

What would happen to the State Gov-
ernment's revenue if it were simply to vac-
ate the field of probate duty? If we take 
a responsible view we must ask: Where 
would the revenue come from to satisfy all 
the multifarious requests that are made 
to the State? These requests come in 
daily—sometimes several times a day—and 
weekly. We know that requests are made 
for all manner of things; we hear them in 
this Parliament. There are requests for 
additional aid for the victims of the Meck-
ering earthquake; requests for• higher 
salaries for school teachers; requests for 
assistance to the Kindergarten Union; and 
requests for funds for drought relief. Any 
member could mention any number of re-
quests in addition to these. Hence, the 
State's revenue must be retained in suffi-
cient degree to meet the reasonable re-
quests which it receives. 

The State no longer has access to the 
income tax field. In fact, the revenues 
of the State are severely limited and re-
stricted. Whilst it may be possible for 
the Commonwealth perhaps to vacate the 
field of estate duty, as we are situated at 
present it appears quite out of the ques-
tion for the State simply to give up this 
field without some additional source of 
revenue being provided. 

However, so far as the Commonwealth 
is concerned, I think a good case can be 
made out for the Commonwealth vacat-
ing this field, perhaps progressively or 
perhaps immediately. Commonwealth 
revenue continually increases by virtue of 
the increasing national product and the 
increasing national income. Even in the 
Budget speech which was broadcast last 
night, it was quite apparent that the Com-
monwealth's total income tax revenue 
was about to increase substantially during 
the current year, even though the rates 

The position in Western Australia as far 
as the average citizen is concerned is that 
there are two main categories of death 
duties. Firstly, there is what is called pro-
bate duty, which is a State tax and Is 
assessed under the Administration Act, 
1903-1966. Secondly, there is Common-
wealth estate duty, which is assessed under 
the Estate Duty Assessment Act, 1914-1970. 



were being reduced. It is quite possible that 
the Commonwealth could give up estate 
duty without feeling any severe strain—
particularly if it were done progressively 
over a period. 

Where does the truth lie in this ques-
tion of probate duty and its abolition? 
Petitions are circulating in the commu-
nity at the present time advocating the 
abolition of probate and estate duty. Many 
people—and, indeed, many good people—
have signed these petitioi:s in perfect 
good faith, because probate and estate 
duties are a matter of very great con-
cern to them. Indeed, there may be good 
reason for their concern. 

Western Australian Probate Duty 

The assets include everything of which 
the deceased died possessed—his land, 
stock, grain, crops, plant, debts due to 
him, interest in another deceased estate, 
clothing, trinkets jewellery, motorcar—
every conceivable item which comes within 
the definition of "property" as known to 
the law. Duty is assessed on the aggrega-
tion of this property at rates declared by 
Parliament. In other words, the property 
is aggregated or added together and the 
percentage rate is fixed according to the 
total value of the property, including the 
notional estate. So if one particular item 
is increased by the probate authorities 
on the ground that it has been under-
valued, this will have the effect of raising 
the overall percentage and increasing the 
amount of duty payable. 

Concessions 
There are some concessions. Under 

section 79 (2) of the Act a concession of 
up to $7,500 may he claimed in respect of 
a joint tenancy of the principal matri-
monial home. In addition, the Treasurer 
has the power to defer payment of duty 
in respect of a dwelling house until the 
death of the surviving spouse where the 
total value of the estate does not exceed 
$20,000, and on certain other conditions. 

Settlement Duty 
Also, duty is assessed under section 82 

on what are called 'settlements." Settle-
ments include deeds of trust and docu-
ments other than wills whereby property 
has been conveyed by the deceased during 
his lifetime. A return has to be lodged 
in respect of each settlement, and duty on 
settlements is not aggregated in with the 
rest of the estate. Settlements are as-
sessed separately, so there is a conces-
sion in the rate of duty applicable to them. 

Succession Duty 
In addition, there is what is called suc-

cession duty which relates to certain other 
non-testamentary dispositions, or other 
conveyances of property not made by will 
under section 90. Succession duty really 
means the duty which is leviable on the 
acquisition of assets where a survivor re-
ceives a beneficial interest in property as 
a result of the death of some person. 

The Hon. F. J. S. Wise: It becomes very 
involved in a large estate. 

The Hon. I. G. MEDCALF: Yes. Suc-
cession duty also applies to life assurance 
policies which might have been assigned 
by the deceased during his lifetime where 
the deceased continued to pay the pre-
miums. 

There is one exception to succession 
duty which is quite noteworthy; that is for 
a bona fide superannuation or pension 
scheme or arrangement. This exception 
was made by Parliament in comparatively 
recent times and appears in section 90(3). 
No succession duty is payable in respect of 
such superannuation or pension schemes. 
However, general probate duty is payable 
in respect of those superannuation or 
pension schemes if they can be brought 
within the general estate of the deceased; 
and if general probate duty is payable, 
it is at a higher rate than succession duty. 

Commonwealth Estate Duty 
I now turn to the provisions relating to 

Commonwealth estate duty. Here again, 
the rates are prescribed by Parliament, 
and the property which is dutiable in-
cludes the whole of the property of which 
a deceased dies possessed. In addition, it 
includes gifts made within three years of 
death, and the surrender of interests in 
property by the deceased within the 
same period. It also includes the de-
ceased's interest in a joint tenancy, even 

Before discussing the prime causes of 
that concern, I want briefly to deal with 
the legislative position so far as the im-
position of death duties in Western Aus-
tralia is concerned. Firstly, to deal with 
the position under State legislation, the 
relevant section under which duty is im-
posed is section 66 of the Administration 
Act. This provides that all real and per-
sonal property of which a person dies 
possessed within Western Australia and 
all personal property, wherever situated, 
must be made the subject of a return and 
duty is assessable thereon. The values at 
the date of death must be set out in the 
return and other particulars must be sup-
plied concerning the beneficiaries, and this 
is what determines the rate of duty. In 
addition, what is called the notional estate 
must be included in the return. This is 
estate which, although not actually owned 
by the deceased at the time of death, 
nevertheless is deemed to be his property 
for the purpose of assessing duty. This 
consists, for example, of gifts of property 
which were made by the deceased within 
three years of his death as well as inter-
ests in joint tenancies, etc. The debts 
of the deceased must be particularised and 
an amount of up to $200 may be claimed 
in the estate of the deceased on account 
of funeral expenses. 



though that interest will have automati-
cally passed by survivorship to some other 
person, and also assigned life assurance 
policies where the deceased paid the pre-
miums. So that for Commonwealth estate 
duty all these items are lumped together 
in one aggregated sum. 

An estate duty return has to be pre-
pared and forwarded to the Taxation De-
partment. This is entirely separate from 
the statement of assets and liabilities pre-
pared for probate duty purposes. 

I pause here to make it clear that there 
is no connection whatever between an 
estate duty return and a statement of 
assets and liabilities. They are two sep-
arate returns, one for the State and one 
for the Commonwealth, although they 
both deal with the same general thing; that 
is, death duty. The separate returns deal 
with death duties in different ways under 
different Acts; hence it is necessary to 
lodge two separate returns. 

Valuation of Assets 
The values which are placed on the 

assets by the Federal and State auth-
orities are sometimes different, so that 
an asset could be valued at one figure by 
the State and at another figure by the 
Commonwealth. There is no obligation on 
either the State or the Commonwealth to 
reconcile their figures, and the only re-
course of the personal representative of 
the deceased is to lodge an objection in 
whichever case he considers to be un-
reasonable. 

Further Concessions 
Provision is made for concessions to be 

made both by the State and Federal 
authorities for quick succession; that is, 
if two persons die within five years of one 
another there are provisions for conces-
sions to be made in certain cases, de-
pending upon the proximity of their 
deaths within the five-year period, and 
the relationship. In addition, there are 
concessions for persons who die on war 
service, and concessions for primary pro-
ducers which were introduced in the 1969 
Federal Budget. 

In the case of primary producers the 
exemption levels were raised by about 20 
per cent. and additional rebates were 
granted where the net value of the pri-
mary producer's estate did not exceed 
$250,000. 

Rates of Duty 
The most convenient way of examining 

the actual amounts of duty payable is to 
combine the State and Federal provisions, 
which can be considered under four cate-
gories. I should explain that there are 
differences n the concessional rates of the 
Commonwe.1th and the State, but for the 
purpose of simplification we can consider 
State and Federal duties together under 
four categories. The first table, which 
allows the maximum concession, applies  

to an estate which passes to a widow, 
widower, children under 21, wholly de-
pendent adult children, or a wholly de-
pendent widowed mother of the deceased. 
As I mentioned earlier, no State probate 
duty is payable until the aggregate value 
of the assets exceeds $15,000 in this case, 
and no Federal duty is payable until the 
aggregate value exceeds $20,000. The 
figures are as follows:- 
Value of estate Total Federal and 

State duties 
$ $ 

30,000 .... .... 2,252 
50,000 .... .... .... 6,415 

100,000 S. •... .... 22,993 
200,000 ... .... .... 75,459 

In respect of an estate of $30,000 the 
State's share of the combined duties 
amounts to $1,950. 

The second table, where the concessions 
are not so great, applies where the estate 
passes to children over 21 years not wholly 
dependent, and other issue. State duty 
commences here above $5,000 and Federal 
duty above $20,000. The figures are as 
follows:- 
Value of estate Total Federal and 

State duties 
$ $ 

30,000 .... .... .... 2,493 
50,000 .... .... .... 6,463 

100,000 .... .... .... 23,753 
200,000 .... .... .... 76,864 

It will be noticed that there is very little 
difference between categories one and two, 
as I have called them. The third table or 
category applies to an estate passing to 
brothers, sisters, or parents of a deceased. 
The figures in this category are- 
Value of estate Total Federal and 

State duties 
$ $ 

30,000 .... .... .... 3,999 
50,000 .... .... .... 9,302 

100,000 .... .... ... 26,646 
200,000 .... .... .... 81,749 

The fourth table applies to an estate 
which passes to any other beneficiaries, 
and the figures are- 
Value of estate Total Federal and 

State duties 
$ $ 

30,000 ... .... .... 4,275 
50,000 .... .... .... 9,739 

100,000 ... .... .... 27,537 
200,000 .... .... .... 83,959 

Here again, it will be observed that there 
is not very much difference between the 
third and fourth tables. Certainly in the 
higher ranges there is very little difference 
between all four tables.* 

I should add, too, that duty is also pay-
able, in whatever other State assets are 
situated, in addition to the Commonwealth 
and State duty. For example, if a person 

*See footnote at end of speech. 



dies domiciled in Western Australia leav-
ing, say, company shares in a company on 
the Victorian register, then Western Aus-
tralian duty, Federal duty and, in addition, 
Victorian duty in respect of the asset that 
is located in Victoria are payable even 
though the deceased was domiciled in 
Western Australia. 

The Hon. W. F. Willesee: They would 
need to be pretty healthy shares. 

The Hon. I. G. MEDCALF: Yes, indeed. 
However, I should add there is provision 
for a rebate of Victorian duty in Western 
Australia in accordance with the formula 
set out in section 'IOA of the Administra-
tion Act. That means there are three 
amounts of duty payable on the one asset, 
subject to the provision for a refund in re-
spect of the third amount. In addition a 
fourth amount of duty applies to certain 
categories of companies; for example, to 
certain companies which, though not in-
corporated in New South Wales, carry on 
mining, timber getting, pastoral, or agri-
cultural pursuits in New South Wales. 
Those companies are liable for New South 
Wales death duty and are entitled to re-
cover the amount from their shareholders. 

As far as Queensland companies are 
concerned, if they are simply incorporated 
in Queensland duty is also payable in 
that State. I have not heard of anybody 
paying five amounts of duty on the one 
asset, but I suppose it is theoretically pos-
sible. We could have a Queensland tim-
ber company operating in New South 
Wales and with shares on the Victorian 
register in relation to a deceased who was 
domiciled in Western Australia. 

The Assessment 
Before duty is assessed by the various 

authorities, inquiries have to be made, and 
this is perfectly proper. The commissioner 
requires bank statements, cheque butts, 
and any other available information he 
wishes to be supplied with and this, of 
course, also applies to all the other 
authorities who assess duty, apart from 
our own commissioner in this State. It 
takes quite a while for these inquiries to be 
made—sometimes many months—because 
correspondence is involved and also ac-
countants, solicitors, and relatives are in- 
volved. All sorts of searches have to 
be made amongst the effects of the de-
ceased before the information is collated. 
Sometimes they never get the informa-
tion. 

Interest 
If, when the assessment is made, the 

duty is not paid on the due date, the 
Federal Taxation Department levies in-
terest at 10 per cent. In that respect, the 
position is almost identical with the in-
come tax provisions. If the State assess-
ment is not paid the commissioner has 
power to levy interest not exceeding 8 per 
cent.; and he has power to postpone the 
date when interest commences. Hence,  

as soon as the assessment is made. it 
is necessary for the estate to find the 
capital somewhere with which to pay the 
duty. 

Collection of Duty 
This uneconomical system provides for 

two collecting authorities in every State 
for the same item, namely death duties, 
and by two separate methods. If noth-
ing else is done, surely this position 
ought to be rationalised; surely, if possible, 
we should not allow a situation to continue 
where we have two separate collecting 
authorities in every State using two separ-
ate methods to collect the same com-
modity—if we can call death duty that. 

Surely it is in the interests of both the 
public and the private purse for this to 
be rationalised; in the interest of the 
public purse because of the saving in ad-
ministrative costs if there could be one 
return, and in the interest of the private 
purse because of the additional expense 
involved in completing returns, and ans-
wering requisitions, and the delay in 
realising assets in estates. 

Are There Legitimate Grievances? 
Having summarised the general legis-

lative provisions, I should now like to con-
sider whether there are, in fact, some 
legitimate grievances voiced by members 
of the public over probate and estate 
duties. When considering this question 
I think it is necessary to look at the prob-
lem from the point of view of the public 
rather than the point of view of the civil 
servant who is quite properly administer-
ing the Acts in accordance with what the 
Parliaments have prescribed. Also, we 
should not view the position from the 
point of view of the legislator who is quite 
properly legislating to provide for revenue, 
nor from the point of view of the profes-
sional administrator who is ensuring that 
the right thing is done by the estate 
and complying with the legislation. 

We should look at this matter from the 
point of view of the uninitiated member of 
the public who, perhaps for the first time, 
and perhaps for the only time, in his life 
is confronted by the death of some near 
relative. Maybe such person has the re-
sponsibility of looking after the interests 
of the next-of-kin; in other cases, per-
haps, without any death having occurred, 
such person may be contemplating his 
own death and thinking about what will 
happen to his next-to-kin and how he 
can provide for them when he dies. We 
should try to look at the position from 
that person's point of view and see 
whether he may perhaps have any legiti-
mate grievances. 

Firstly, death involves a situation which 
is highly charged with emotion. The 
relatives who are affected by death are 
usually in a very delicate frame of mind, 
naturally, and they have misgivings about 
the future because their income has been 



cut off and the breadwinner has died. 
In such case, their major source of 
revenue has gone and all they can think 
of is that they will get a large bill from 
the State. They wonder what will be left 
to provide for them when the bill is paid. 

The Hon. A. F. Griffith: The person 
who has died will not get the bill. 

The Hon. I. G. MEDCALF: Perhaps 
public officials could have more discre-
tion in the application of the law; per-
haps some of the inquiries they make, 
which seem to the relatives to be of a 
pettifogging nature and have a more 
theoretical than practical value, need not 
be made. Perhaps this is an aspect that 
could be looked at. 

Secondly, estates notoriously take a long 
time to administer. There are various 
duty requirements and the other matters 
of which I have spoken; there are the 
intricacies of probate law; there are dif-
ferences between Federal and State prac-
tices and Federal and State law; and there 
is the fact that those laws are separately 
administered in a different manner by dif-
ferent public officials. 

One Collecting Authority 
Just as there is one income tax return 

it would be desirable to have one death 
duty return with one collecting authority 
and one set of laws. I realise that what I 
am saying may be thought by some to be 
an ideal situation; because, in practice, 
when one says, "How would we implement 
this?" one immediately comes up against 
constitutional problems in that the Com-
monwealth cannot legislate differently for 
each State and each State has its own 
individual probate requirements. 

Nevertheless, I believe that is a prob-
lem which could and should be tackled 
on a Commonwealth-State basis. The 
present system which is wasteful in terms 
of manpower, expense, and delay, should 
be rectified. Also, why cannot the States 
agree to tax their own citizens only, con-
fining their activities to their own domi-
ciled citizens so far as death duties are 
concerned and forgetting the other people 
who happen to have put property within 
their jurisdiction? If this were handled by 
agreement between all the States, would 
the States really lose by it? 

The Hon. A. F. Griffith: What about the 
persons who do it purposely to evade 
duty? 

The Hon. I. G. MEDCALF: I do not 
think that matters very much. After all, 
the State gets duty from the persons 
domiciled within the State, and the per-
sons to whom the Minister refers would 
still have to pay duty—their estates would 
be liable for duty in the State in which 
they were domiciled. Duty would still have 
to he paid one way or the other. If a per-
son were domiciled in New South Wales  

and he had shares in this State, under my 
proposition his estate would still have to 
pay the New South Wales duty because he 
is domiciled there. 

What I suggest could be done by agree-
ment and it would save another set of 
administrative requirements. I realise that 
in one way we might lose, but I doubt 
whether the loss would be very great. Such 
a move would require the concurrence of 
all States, but I believe it is a case where 
Western Australia might consider setting a 
lead to the other States. 

Providing for Dependants 
Another cause of concern to people in 

this situation is: How can they provide for 
their dependants when their estates are 
tied up? The assets are released by the 
Probate Commissioner only on the condi-
tion that they are used, firstly, to pay 
duty. Therefore, as soon as a death occurs 
the estate is, in effect, quite definitely, 
practically, and legally tied up. Still an-
other question asked is: How long will the 
estate take to wind up? This question is 
asked every day by somebody, and it is 
almost an impossible one to answer. It is 
a serious situation and a major concern 
to people that we cannot tell persons in-
terested in estates which are legally bound 
over to the Crown how long it will be be-
fore they can get some money. 

The Hon. F. J. S. Wise: Even if there is 
only one beneficiary. 

The Hon. I. G. MEDCALF: That is so. 
Then the question is asked: How can my 
dependants be provided for while all this 
is happening? Of course, it is possible to 
Provide for them by the use of various 
subterfuges, by the generosity of bank 
managers who open special accounts, and 
by careful planning. There are ways in 
which it can be done. 

The Hon. W. F. Willesee: Will you 
elaborate on the term "careful planning"? 

The Hon. I. G. MEDCALF: I mean care-
ful planning by the person before he dies. 
The situation is governed by section 119 of 
the Administration Act which reads, in 
part— 

in any case where any shares, 
stock, debentures, money on fixed de-
posit, policy of life assurance, or 
policies of life assurance exceeding in 
value in the aggregate exclusive of any 
bonuses or benefits payable thereunder 
the sum of two thousand dollars, or 
any other property stand in the books 
in Western Australia of any corpora-
tion, company, or society carrying on 
business in Western Australia, in the 
name of any deceased person, either 
alone or jointly with any other iersn 
as owner, no dealing with any scli 
shares, stock, debentures, money on 
fixed deposit, policy of life assurance, 
or property shall be registered, re- 
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corded, or otherwise given effect to, 
or such policy satisfied by such cor-
poration, company, or society having 
notice of the death of the deceased, 
unless the Commissioner certifies in 
writing in the prescribed form that all 
duties in respect of the said property 
have been paid, or that proper secur-
ity has been given for the payment 
thereof or that the Commissioner con-
sents to the proposed dealing. 

I must say the commissioner is most 
reasonable in giving his consent; but he 
has to look after the State's revenue and 
he makes it a term of his consent—at least 
so far as I know—in the normal case that 
the assets must be used or reserved pri-
marily for the payment of duty.  I think 
we could well provide for exemption from 
duty for assurance policies which are de-
signated as being available for probate duty 
only. So long as the policy is used for 
that purpose, where it is taken out for 
probate, and is designated as being probate 
assurance, I think it should be exempt 
from duty. 

This is not really a terribly revolution-
ary idea; it was the law before, but the 
provision in question was amended. As-
surance policies were brought into the gen-
eral estate and the effect of this was that 
although these were policies which had 
been taken out to pay probate duty they 
were included in the assets, or the total 
volume of the estate, which brought the 
estate into a higher category for duty 
purposes. 

The Hon. F. J. S. Wise: Does that affect 
an assigned policy? 

The Hon. I. G. MEDCALF: Yes, if the 
policy was assigned as a gift within three 
years of the date of death. 

Widows and Dependants 
Further, I believe insufficient recognition 

is given to the position of a widow with 
dependants. To take an example, let us 
consider an estate of $100,000 which in-
cludes, among other things, a farm or a 
business. In the case of a widow without 
any children who, herself, runs another 
business—in other words, a non-dependent 
widow—the duty payable is $23,000 ap-
proximately. On the other hand, if that 
$100,000 estate, with Its farm or business, 
is left to a widow who has 10 dependants, 
and no separate means, and the 10 de-
pendants include babes in arms, exactly 
the same duty is payable; namely, $23,000. 

Take another case where the same sized 
estate is left to a self-supporting son. 
The duty payable would be $23,750, which 
means that there is an allowance of $750 
only for a dependent widow. We have to 
consider, too, that a widow may have a 
number of small children to look after, 
particularly if the deceased was a com-
paratively young man. It then means she 
is faced with formidable problems—prob- 

lems which she cannot possibly herself sur-
mount withc: assistance from capable re-
latives or friends and advisers. 

I think thc:efore that the case for more 
concessions to:' widows with bona fide de-
pendants is unassailable. 

Method of Valuation 
Another grievance which many people 

have, and is a cause of concern to them, 
is the method of valuation used For 
example, take the typical case of company 
shares. Shares fluctuate in price consider-
ably. as we c.n see from the Stock Ex-
change reports, but the valuation at the 
date of death is the only relevant figure 
of which the probate authorities take any 
notice. It is quite proper that that value 
should be taken, because that is the actual 
value at the date of death and there is 
nothing that can be done about it. If 
the shares decrease in value considerably 
subsequent to the date of death the estate 
would still have to pay the duty based on 
the value as at the date of death. 

A recent case quoted in the newspapers 
concerned Poseidon shares. Their value 
was shown as being $200 a share at the 
date of death. but the executors had to 
sell the shares when they were at $85 a 
share in order to pay the duty. Perhaps 
that was an exceptional case, but never-
theless the principle applies. 

It should be possible to find some way 
of averaging the values so that a fair 
average of the assets can be arrived at, 
rather than use an exceptional or special 
value of the asset at the date of death. 
This applies not only to shares but to any 
other form of property, such as land. A 
saleable farm two years ago when the de-
ceased owner died might be very hard to 
quit at the present time; and there are 
many similar illustrations which I could 
use. 

Averaging the Value of Assets 
I suggest there is a good reason for 

bringing in some system of averaging the 
value over a period prior to the date of 
death. It is true that sometimes assets in-
crease in value after the date of death of 
the owner, but by and large we must cater 
for cases involving assets which become 
unsaleable from the date of death until 
the period has passed before the duty 
has to be paid. These include assets which 
have depreciated in value, or assets sold 
by the deceased on long terms. A deceased 
Pei-son might have sold his farm on terms 
of $15,000 each year over 10 years. How 
will the estate be able to meet the duty 
when the assessment is received 18 months 
after his death? The estate is only being 
paid at the rate of $15,000 a year. This is 
another case in respect of which the Com-
missioner of Taxation should be given 
greater discretion. The capital has still to 
be found to pa;: the duty, otherwise the 
money has to he borrowed for this purpose, 
and on this money interest is chargeable. 
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Amendment of Act to Permit of 
Concessions 

It was, indeed, very pleasing to hear His 
Excellency the Governor say at the open-
ing of this Parliament that consideration 
would be given at the time of the framing 
of the Budget to amending the Adminis-
tration Act to permit probate duty con-
cessions being granted. 

Some Suggestions 
I wish to make a number of suggestions, 

some of which are applicable to the State 
Government, some to the Federal Govern-
ment, and some to both Governments. I 
express the hope that the Treasurer and 
his officers will consider these matters in 
the framing of the Budget. The following 
are the suggestions which I make:— 

(1) That the existing exemption 
levels below which no duty is charge-
able be raised. In Canada and the 
United States of America I understand 
the lower level is $50,000. 

(2) That there should be greater 
allowances by way of exemption for 
widows and dependent children. Some 
sort of sliding scale for dependants 
could well be introduced. 

(4) That the same concession as 
applies to joint tenancies should apply 
to other forms of ownership of the 
matrimonial home up to S7,500 where 
it passes to a spouse. There is 
logic in this suggestion, because we 
now confer a special advantage on a 
joint tenancy. I realise this was a con-
cession made by this Government—
and it is a very valuable concession—
but I feel the time has arrived when, 
perhaps, we should give consideration 
to this concession being extended to 
other forms of ownership of the matri-
monial home where it passes to a sur-
viving spouse, irrespective of whether 
it is held under joint tenancy, tenancy 
in common, or in the name of the de-
ceased alone. 

The Hon. W. F. Willesee: A house held 
under joint tenancy is a fairly simple form 
of ownership. 

The Hon. I. G. MEDCALF: So is the 
situation where a person owns the home 
in his own name. 

The Hon. A. F. Griffith: A .cnt tenancy 
is an uncomplicated situation. 

The Hon. I. G. MED.CALF: So is the 
situation where a person owns his home 
himself. 

The Hon. A. F. Griffith: That is more 
complicated than a joint tenancy arrange-
ment. 

The Hon. I. G. ME]JCALF: It is quite 
a simple situation for one person to own 
a house. I cannot see the logic of not 
extending this concession. I would com-
mend this suggestion to the Government. 
To continue with my suggestions— 

That greater discretion be al-
loved to the commissioner to grant 
time or terms for payment of duty 
without penalty, where he is satisfied 
that there is genuine hardship by 
reason of depreciated or unsaleable 
assets, and in similar cases. 

That bona fide superannuation 
or pension funds be exempt from pro-
bate duty up to a reasonable limit, 
along the lines of the limits imposed 
thereon by the Federal Commissioner 
of Taxation for income tax purposes. 
Likewise, life assurance policies writ-
ten under trust should be exempt up 
to the same figure, as in the United 
Kingdom. In the United Kingdom it 
is possible to write life assurance 
policies under trust for beneficiaries, 
and they are completely exempt from 
death duty. They are analogous to 
superannuation funds, and I think 
they should be treated under the same 
heading. Already a wife can take 
out a policy on her husband's life; 
and, so long as she has a separate 
income, it is exempt from duty in 
his estate. For that reason would 
it not be reasonable to allow a person 
to take out a policy for a defined 
limit for the benefit of his benefi-
ciaries without duty being payable, 
just as he might invest in a superan-
nuation fund for the maintenance of 
his beneficiaries after his death? 

That clothing, trinkets, and 
minor personal articles which are of 
no real consequence to the probate 
authorities be exempt from duty. 

That consideration be given to 
the exemption of life assurance 
policies where they are specically 
designated as being for the purpose of 
payment of death duties to the extent 
to which such proceeds are used for 
that purpose. 

That the State Government 
should move for the adoption of a 
policy by all States to restrict them-
selves to levying duty on estates of 
their own domiciled citizens only, and 
not those of persons domiciled in 
other States of the Commonwealth to 
whom they are not answerable. In 
the meantime Western Aus::alia 
should consider giving a lead in this 
matter. 
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(3) That consideration be given to 
reviewing the present method of valu-
ing assets, taking the valuation at the 

• time of death and averaging it over a 
period; and adopting whichever is the 
lesser of the two. This is not a fanci- 

• ful idea when we consider that farmers 
are receiving concessions in the form 
of higher exemption levels in Victoria, 
South Australia, the United Kingdom, 
and now under the Commonwealth as-
sessments. 



The Hon. G. C. MacKinnon: Would 
there not be some loopholes which would 
enable people to move their place of domi-
cile artificially? 

The Hon. I. G. MEDCALF: No. Domi-
cile is a matter of law. A person must 
be domiciled somewhere, unless he is a 
stateless person who is travelling round 
and round the world on a ship or in an 
aircraft. 

The Hon. G. C. MacKinnon: But a 
State could lower its rates. 

The Hon. I. G. MEDCALF: If anything 
of that sort developed action could be 
taken. To continue— 

(10) That Federal estate duty be 
progressively reduced and abolished; 
and that in the meantime a joint 
Commonwealth-State collection system 
be introduced in the interests of Gov-
ernment economy, avoidance of delay, 
unnecessary expense, and inconveni-
ence to the public.  

Those are the 10 suggestions I put forward. 
I have carefully considered these mat-
ters over a period and I now seriously 
commend them to the attention of the 
Federal Government and the State Gov-
ernment. 

The Hon. F. J. S. Wise: Have you had 
a chance to estimate the impact that 
these wonderful ideas would have on the 
State or the Federal Budget? 

The Hon. I. G. MEDCALF: The aboli-
tion of probate woud mean a loss of about 
$50,000,000 to the Federal Government. 
As far as the Sta:e Government is con-
cerned, the total amount received from 
probate duty is in the vicinity of 
$6,000,000. I do not think the reforms I 
have suggested would make a great deal 
of difference to the State collections, but 
they would overcome many of the legiti-
mate causes of concern which I have at-
tempted to deal with. 

* Footnote: The Premier and Treasurer 
(The Hon. Sir David Brand) foreshadowed 
a reduction in certain scales of duty, par-
ticularly in relation to estates passing to 
widows or widowers with dependent 
children, when introducing the State 
Budget on the 24th September. 

ALEX. B. DAVIES, Government Printer, Western Australia 
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THE HON. I. G. MEDCALF Metropoli-
tan) [3.12 p.m.]: 

As I have been overseas during the last 
four months I thought that perhaps it 
might be opportune for me to make a few 
random observations on the impressions 
of my visit. I am very much aware of 
the fact that other members may have 
formed other impressions while on visits, 
but as I have been overseas on-ly recently 
I think it might be of some value if I 
were to set down some of my observations. 

The Common Market 
The most important subject in public 

discussions—certainly in the United King-
dom—has been the Common Market. I was 
fortunate in being able to attend a number 
of sessions of the House of Commons when 
the Common Market was under discussion. 
I also took every opportunity of raising the 
matter in private discussions with people 
in various countries. 

As a preface to my remarks I should, 
perhaps, say that I visited the United 
Kingdom by way of the Continent, and I 
took every opportunity of examining the 
various institutions and the way of life of 
the people there before I proceeded to the 
United Kingdom. What impressed me 
most was the number of wars in which 
the people of those different countries 
have been involved. 

The Wars of Europe 
Although I had studied a certain amount 

of history, I was quite unaware of the 
details of the history of a number of con-
tinental countries. It was, indeed, en- 

lightening to see who those countries 
thought of as their national heroes and 
what were their national aversions—
usually the people of the neighbouring 
countries. 

In Portugal I was shown a mural de-
picting the Spaniards being thrown out of 
Portugal, and in Spain I saw a memorial 
commemorating the death of three patriots 
at the hands of dastardly French soldiers. 
In ?:ace I was shown over the Halls of 
the Palace of Versailles and I had pointed 
out to me the very special table which had 
been used when the Germans were forced 
to sign the peace treaty at the end of the 
Great War. That table was the same 
table on which the French had signed the 
surrender at the end of the Franco-
Prussian War. 

There were also many grisly reminders 
of the wars of the past in the museums 
throughout the Continent: trophies from 
the battles of the World War, and trophies 
and swords taken from English officers 
who had been killed during the Napoleonic 
Wars. In England I saw effects of French 
soldiers and others who had been slain 
during various wars. Those relics and 
trophies meant, of course, that all those 
coirntris were, at one stage or another, 
involved in desperate wars with one 
another. 

It is interesting to note that Mr. Heath 
has recently referred to those wars as the 
civil wars of Europe. That, of course, 
illustrates the futility and the tragedy of 
those wars and I think it is significant 
that the Prime Minister of Britain can 



now talk about those national wars as 
being civil wars. Such statements indicate 
the frame of mind and the thinking of 
those who are proposing that Britain 
should enter the European Economic Com-
munity. There are now propositions that 
Britain is really a part of Europe, in the 
sense that It should combine with Europe 
politically and economically, because in 
the long term the entry into the Common 
Market could lead to political unification. 

Trends to Unification 
The late Winston Churchill had such 

a proposition in mind when shortly after 
the war he put forward proposals for a 
United States of Europe. That was an 
objective dear to his heart. It will take a 
great deal of time, of course, before the 
countries of Europe can combine politically. 
Perhaps it will be a century or more, but 
if we look at the progression of history 
we see a certain inevitability about it. 

About 100,000 years ago Stone Age 
man lived only for himself and his family. 
Gradually, he combined with others and 
formed small groups until there was a com-
bination of races, and a combination of 
the people with the same geographical 
boundaries and the same coastlines. For 
that reason it does seem inevitable that 
there will be bigger and greater combina-
tions in the future. 

Spain was the first country in Europe 
to overcome the prejudice of the local 
racial groups. France and the United 
Kingdom followed suit. It was in 1707 that 
a union was proclaimed between England 
and Scotland. Italy and Germany com-
bined and became- united about a century 
ago. 

The Hon. R. F. Claughton: That was by 
force. 

The Hon. I. G. MEDCALF: Yes, indeed, 
in most cases the unification was by force. 
The Common Market does not, at this 
stage, require any political union; it is 
merely an economic union. 
Advantages Gained by Member Countries 

of the Common Market 
Tremendous progress has been made by 

those countries that have so far become 
members of the Common Market. Those 
countries have, in fact, made a great deal 
more progress than the countries which 
have been excluded from the Common 
Market. 

I think the position of Great Britain 
is fairly typical. Many European countries 
regard Great Britain as being a poor 
country. The workers of Britain are re- 
garded as having an inferior economic 
status to that of the workers in the market 
countries. That is one of the factors which 
has weighed heavily with the political 
leaders of Britain when trying to reach 
a decision on market entry. It seemed to 
me, from my very external position as an  

observer, that Britain was declining econo-
mically in relation to those other countries 
in the European Community. 

The major advantages to a mem-
ber country in joining the community are, 
firstly, access to a very much wider 
market, resulting in enhanced prosperity 
for the people concerned. Secondly, there 
are technical opportunities for research 
which would not be available to a country 
which did not have access to a wide market 
and which did not have great financial 
resources. 

Disadvantages to Britain 
The major disadvantages in the im-

mediate future appear to be that food 
prices will obviously increase in the United 
Kingdom and will rise to the level of those 
in Europe. Secondly, there may be an 
adverse effect on the British Common-
wealth—or the Commonwealth as it is 
now called—and this is something which 
has to be weighed up by Britain. 

Position of Political Parties 
The political parties in the United King-

dom find themselves in a very difficult 
position. The Labor Party and the Con-
servative Party are divided on this issue. 
in 1967 the Labor Party initiated the 
European Common Market application for 
the United Kingdom, and the man who 
was then the Chancellor has expressed the 
view that the terms which have now been 
put forward would have been acceptable 
to the Labor Government if they had been 
put forward at that time. 

The Conservative Party also finds itself 
divided on the issue, and I think it would 
not be untrue to say that both the Prime 
Minister and the Leader of the Opposition 
could find themselves in danger of losing 
the leadership of their parties if things 
do not go in the way they hope they will 
go. If, for example, Britain did not join 
the European Common Market because of 
an adverse vote, it might well be that Mr. 
Heath would find it necessary to resign. It 
can be seen from recent announcements 
in the Press that Mr. Wilson is in a diffi-
cult position in respect of views expressed 
by leading members of his own party. 

However, irrespective of the immediate 
outcome of Britain's present application, 
I believe there is a necessary inevitability 
about Britain's application to join in the 
economy of Europe, arising from Britain's 
geographical position and from the history 
of Europe itself. 

Effect of Entry on Commonwealth 
As far as the Commonwealth is con-

cerned, I was interested to hear the re-
marks made by Mr. Ferry, particularly in 
relation to primary produce in Australia. 
It seems that the question of sugar has 
been taken into consideration, at least on 
an interim basis, and that was one of the 
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major points arising in the recent debates. 
New Zealand's position is being safeguarded 
for a limited time. New Zealand has 
literally been waiting on the doorstep of 
No. 10 Downing Street, and its case has 
been very ably put by its Deputy Prime 
Minister. 

As far as Australia is concerned, we have 
known for 10 years that this application 
was in the wind and that Britain might 
join the European Economic Community. 
It does not seem to me that there is much 
use in complaining any more to Britain 
about this. It is a decision which Britain 
has to make virtually in its own interests, 
and it must be guided in its decision pri-
marily by a consideration of how it will 
fare itself. 

It appeared to me that the United King-
dom regarded Australia as being grown up 
and not any longer requiring special assist-
ance after 200 years of development. That 
is an argument which is difficult to refute. 
On the other hand, we will he very seri-
ously affected in certain respects. Mr. 
Ferry pointed out what the effects would 
be on our primary production, particularly 
in respect of dried fruits and in other sec-
tions of the fruit and dairying industries. 

We must do what we can to develop 
other markets. I know that is easy to 
say, but I am afraid it is better to take 
our medicine now than to linger on, as 
New Zealand is doing, and possibly miss 
out on the opportunities which may now 
be present In other parts of the world. 

American and British Contributions to 
European Recovery 

I would like to refer to the contribution 
which has been made by the United States 
of America to Europe. Most people are 
aware of the Marshall Plan, but I wonder 
how many people know just what it 
meant in terms of cold cash to the Ameri-
can people. It has been estimated that 
the Marshall Plan for the reconstruction 
of Europe after the war meant a contri-
bution of $2 an acre per annum in tax 
for every farmer in the United States. 
There Is no doubt that this plan greatly 
assisted in setting Europe on its feet again 
after the war. 

The United Kingdom also made its con-
tribution by involving itself in food ration-
ing for a much longer period than the 
continental nations themselves, and the 
victors of the last war—if it can be said 
that Britain and the United States were 
the victors--re geared and restarted Europe 
and the occupied countries after the war. 

Currency Changes 
Now the winds of change are blowing 

very hot and we have the spectacle of 
the almighty dollar losing its value and 
the pound being propped up by currency 
loans and guarantees from European  

countries. This is, indeed, a change. The 
German Deutschmark and the Dutch 
guHder are said to be floating, which really 
means that they have been revalued or up-
valued in practice but not in theory. There 
mav well be an actual revaluation at a 
later date, but in fact the United States 
dollar and the pound have declined in value 
as against the German and Dutch cur-
rencies, and it seems likely that the Japan-
ese currency—the yen—will be revalued at 
a later date. 

Here again we have the situation that 
the nations which lost the war or were 
occupied during the war are at the present 
time taking the lead, whilst the countries 
which supposedly won the war are missing 
out and the value of their currency is 
declining. I think Germany, Holland, and 
Japan deserve credit for their hard work 
and industry which have put them in the 
position they are now in. On the other 
hand, as far as Australia is concerned, 
there are lessons in it for us and we will 
have to take stock of our own currency and 
our own position to find out where we will 
stand in the next few years in our inter-
national credit. 

The decline in the United States dollar 
has had quite a serious effect upon one of 
the major industries of Europe; that is, 
tourism. There are now fewer affluent 
United States tourists on the Continent, 
and in fact there are less tourists 
altogether. Some countries have noted a 
decline of up to 20 per cent. in tourism. 

This decline is Quite serious as far as 
the economies of some of the poorer coun-
tries are concerned, particularly Spain, 
which depends, for its foreign currency, 
almost entirely on the contributions of 
tourists, especially American tourists. It 
is safe to say that American tourists have 
been propping up the economies of several 
European countries for some years, and if 
tourism declines there will be serious con-
sequences. West Germany and Holland 
seem to be emerging as the strongest In-
dustrial and financial powers In Europe. 

Tourism: Lessons to be Learnt 
There are lessons for Australia in this 

matter of tourism. Some countries, of 
course, go in for the usual tourist "takes," 
which are regarded as good sport by all 
except the tourists. This illustrates, I think, 
that there is a necessity for Government 
supervision of tourism. If and when 
tourism becomes a major industry in Aus-
tralia—as I hope and believe It will—I 
think it is necessary to keep watch to 
ensure that tourists get a fair deal, other-
wise they will not come. This requires 
Government supervision of hotel charges 
and other charges which tourists have to 
pay. 

Another lesson for Australia, I think, is 
that tourists want to see something attrac-
tive when they visit a country. This being 
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so, I think we should see that our environ-
inent is kept as pleasant, as clean, and as 
beautiful as possible. 

Environment and Pollution 
Touching on the environment, Sir, I 

believe that the major cause of pollution 
of the environment is people themselves 
and the cars in which they drive about. It 
seemed to me that the roads in many of 
the countries I visited were absolutely 
choked by cars, trucks, and other vehicles; 
and it is no good bemoaning this and say-
ing there should not be so many vehicles. 

• Obviously vehicles serve a very useful and 
necessary purpose and we cannot do with-
out them. But the more people there are, 
the more vehicles there are and this is 
very obvious in Holland and the United 
Kingdom, which are the most densely 
populated countries in the world. Motor 
vehicles are probably the greatest pollu-
tants and I think it is desirable that we 
should pay some attention to the fuels 
they use. I hope that in the future 
scientists will pay more attention to fuels. 

Most of the London taxis are powered 
by diesel motors which give off a very 
offensive stench—there is no other word 
for it—and some of the narrow streets of 
London seem to be choking. This also 
applies to some other large cities. The 
big cities are gradually becoming bigger 

• - and bigger under the pressure of people 
and the countryside is disappearing very 
fast in both Holland and the United 
Kingdom. The rare country air Is becom-
ing rarer and rarer. 

As far as trucks and heavy vehicles are 
concerned, if there is any alternative to 
them in the form of fast rail transport, 
then I think it should be explored and 
exploited. France has an extremely fast 
modern electric rail service which seems to 
be most effective. Admittedly. this is 
economical only in the highly ;.y.oulated 
areas, but I do think we should give fur-
ther consideration to modernf sad rail 
transport wherever we find we can afford 
it. 

Lessons for Australia  
The lessons for Australia in all these 

things are: Firstly, that we should not 
merely talk about decentralisation; we 
should bear the principle in mind when-
ever we consider legislation or develop-
ments which tend against decentralisation. 
I do not think it is sufficient simply to say 
that we are in favour of decentralisation 
without doing something about it. If we 
do not decentralise we will have an 
enormous growth of major populated areas 
which produce all sorts of problems in 
their wake. 

Secondly, we should be more selective 
In our immigration policy. I do not think 
there is any great virtue in numbers for 
their own sake. 

Thirdly, the question of vehicle fuels 
will have to be given very serious con-
sideration. In the next decade I hope we  

see some improvements In the type of 
fuel used, with less poisonous substances. 

Finally, we must have a balanced de-
velopment between industry and the en-
vironment. It would be futile to say that 
we should not have such Industry as 
we can attract. I believe we should, and 
I want to place that on record. Neverthe-
less, I believe that there is a way of doing 
things with the least amount of harm to 
the environment. When we are develop-
ing the country and when plans come 
forward for its development a major re-
quirement is to see that the environment-
is disturbed as little as possible. 

Drug Addiction 
The question of drugs is another matter 

upon which I wish to touch. I did notice 
quite a lot of people in various parts of 
Europe who had obviously had some con-
tact with drugs. The greatest collection 
of these people was in Holland where it 
is now lawful for drugs to be sold. I refer 
W what are regarded in other countries 
as harmful drugs. There is nothing to 
prevent people from hawking drugs on the 
streets and this is done quite freely. In 
Amsterdam a great collection of people 
congregate in the centre of the city. Many 
of them are obviously drug addicts and 
many are simply other kinds of hippies. 
There are also quite a few of these people 
in London but they are particularly 
noticeable in Amsterdam. 

The people of Holland pride themselves 
on being very tolerant and perhaps they 
have gone a little too far in their tolerance 
by legalising the sale of drugs. Neverthe-
less, that is their business and not mine. 
I did notice with some Interest that there 
had been an unofficial march by naval 
cadets just before I was there. Apparently 
the naval cadets formed themselves up 
without orders from their superior officers 
and marched Into the centre of Amster-
dam with the avowed object of clearing 
up the hippies. But when they got there 
they found to their astonishment that 
there were no hippies In sight. The word 
had spread. 

Another method of clearing the hippies 
which seemed to be quite effective was 
performed by municipal officers. They 
brought out fire hoses each night and 
turned them on one or two plants \vhich 
happened to be in the same area as the 
congregation of hippies. Presumably they 
were watering the plants, but it seemed to 
have the effect of temporarily cleansinc 
the whole area. 

One thought that struck me was that 
the business of drug addiction is in a sense 
a problem of affluence, because one mutt 
have money to buy drugs. Drug addiction 
did not seem to be a problem in some of 
the poorer countries. I was told there is 
no problem in Spain. Drug addiction 
seemed to be most common amongst ycung 
North Americans. That is what I was 



told, and what I observed and I hope I 
am not doing them an injustice; most of 
them appeared to be in receipt of funds 
from home. 

I think this is something that is over-
looked. One needs money to be a hippie 
and so it Is In a sense a problem 
of affluence. It is one, of course, which 
we could have here if we neglect our 
young people. I was very impressed with 
the necessity to support youth activities. 
If our young people are neglected by 
society and if they are not given sympathy, 
they will automatically drift into these 
undesirable areas and into undesirable 
company. I believe we should all be 
acutely aware of the Importance of youth 
work in our own community if we want 
to prevent this sort of thing happening 
here—and It could just as easily as it has 
in America. 

Our Problems in Perspective 
If we are sometimes tempted to believe 

that we have problems in Australia—and 
I know we have many problems in Aus-
tralia—I think perhaps we should bear in 
mind that there are problems overseas 
which In many ways are of far greater 
magnitude than the problems we have 
here. For example, the very problem of  

the Common Market is going to affect the 
United Kingdom for decades—perhaps for 
centuries—to come. The decisions which 
have to be made in this area are ex-
tremely onerous. 

The problem of apartheid in South 
Africa and racial problems in other parts 
of the world are, of couree, very serious. 
Some of the problems I ran into overseas 
which were their problems, and not ours 
seemed to me to be much worse than the 
problems we have here. 

Countries overseas have had cther prob-
lems similar to our own, and they have 
often tackled these in a manner different 
from the way in which we face ours at 
the moment. I believe we should get thinzs 
into their right perspective. It is certain-
ly advantageous for us to see how countries 
overseas have tackled their problems. We 
can learn from both their successes and 
their failures. 

In conclusion I would like to say 
it is necessary and desirable that we in 
Australia should keep in close touch with 
developments overseas. I believe that by 
careful and intelligent observation we 
can learn a great deal from their 
experiences which will be of value and 
benefit to our own people. 
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THE CONSTITUTIONAL 
CONVENTION 

I want to talk about the Constitutional 
Convention and general matters arising 
therefrom. In the spring session of 1970 
a resolution was passed by both Houses 
of the Victorian Parliament, without 
opposition, to the effect that a conven-
tion should be held of members of the 
State Parliaments representing both 
Government and Opposition with a view 
to reviewing the Constitution of the 
Commonwealth of Australia, after which 
an approach should be made to the Com-
monwealth Government in order to secure 
amendments to the Constitution. 

It is generally believed that the conven-
tion was the brainchild of Sir Henry 
Bolte—and I believe it was—who was then 
Premier of Victoria. He put the sugges-
tion forward publicly and it was quickly 
taken up by the other States. Three 
points should be noted. 

Firstly, Sir Henry's main concern was 
the question of revenue for the States. 
Secondly, it was to be a convention of 
States on an all-party basis; and there 
was no suggestion that the Commonwealth 
Government should be a party to the con-
vention. 

Thirdly, it was appreciated that whilst 
the States could make suggestions for con-
stitutional review, it was the Common-
wealth that had the ultimate responsi-
bility for doing something about it, 
because only the Commonwealth can put 
forward a referendum to the people; the 
States are not in a position to do that. 
As a matter of history we know what 
happened. The States all agreed that it 
was desirable to have an all-party con-
vention with substantially equal represen-
tation between the various Governments 
and the various Oppositions throughout 
Australia. 

The McMahon Government was then in 
office in Canberra and the suggestion was 
amended so that the Commonwealth was 
to send observers to the convention, and 
then later the Whitlam Government, on 
taking office, became a full member of 
the convention. The Whitlam Govern-
ment put forward the suggestion that 
representatives of local government should 
be included among the delegates to the 
convention. The Steering Committee 
agreed to that suggestion. The first 
plenary session of the convention met in 
Sydney during September, last year, and 
it included equal delegations of the 
Governments and the Oppositions of all 
the States of the Commonwealth, plus the 
Commonwealth Government, plus repre-
sentatives of local government by States, 
plus representatives of the Australian 
Capital Territory and the Northern Terri-
tory. 

Twelve delegates attended from Western 
Australia; six from the Government and 
six from the Opposition. Five of them 
were members of this Legislative Council 
and two of those members have since 
retired. 

All State Premiers, all Leaders of the 
Oppositions, the Prime Minister, and the 
Leader of the Federal Opposition were 
present. 

It was a unique occasion, as I think 
those members who were present would 
agree. However, in a sense, it was not 
quite unique, because a similar meeting 
had occurred approximately 70 years before 
in exactly the same place. 

Although the meeting was not quite a 
unique occasion it was, nevertheless, an 
historic occasion. It was made even 
more historic because the delegates were 
meeting in the Legislative Council Cham-
ber of the Parliament of New South Wales 
where the original convention debates had 
taken place and where Deakin, Forrest, 
and others had sat and spoken 70 years 
before. 



Sir Paul Hasluck opened the convention 
at an impressive ceremony in the Sydney 
Town Hall, and then the delegates ad-
journed to the rather quaint building 
which comprises Parliament House In 
Macquarie Street. It was curious to 
see all the political leaders of Aus-
tralia thrown together in such a con-
text. It was a rather mixed-up group, 
one might say. They had probably never 
contemplated that they were to meet in 
such a situation and it was quite apparent 
that adjustments had to be made in their 
manner of address to one another. Some 
very good speeches were made, and there 
were some very bad ones. There was also 
a good deal of politicking going on. 

The Hon. R. Thompson: Too much 

The Hon. I. G. IDCALF: Mr Whitlam 
gave a dinner party in the middle of the 
convention for the State Premiers. All 
Premiers attended except Mr Bjelke 
Petersen and it was alleged, next morning, 
that "a deal" had been done at the party. 
It had nothing to do with the convention. 
However, people were speaking about "the 
deal" with bated breath but as far as I 
am aware nothing came of it. The 
Bulletin carried on its front page a picture 
of a semi-recumbent Mr Whitlam sitting 
in one of the front benches almost asleep. 
On the picture was th3 caption, "It was 
a terrible bore, wasn't it Gough?" In 
fact, it was not a bore but an interesting 
experience as far as I was concerned and 
one would be less than realistic to think 
that all those parliamentarians could 
gather together without some politicking 
going on. 

THE PRINCIPAL MOTION 

The convention proceeded to pass the 
first motion which was to the following 
effect— 

"That this Convention recognizing 
that the Parliaments of the Common-
wealth and the States have decided 
that the Constitution of the Com-
monwealth of Australia should be 
reviewed, resolves— 

That this Convention identify 
the areas of the Constitution 
in need of change; and 
That the areas so identified 
be referred to Standing Com-
mittees of this Convention 
for investigation and report, 
in the light of the delibera-
tions of this Convention and 
in accordance with such in-
struction as may be given by 
the Convention, to the next 
meeting of this Convention."  

many people of different political com-
plexion, the convention, instead of de-
bating the topics, allowed speeches to be 
made and simply took note of a number 
of topics which were discussed and which 
had been suggested by the State and 
Commonwealth delegates and by private 
people and placed on the agenda. 

THE TOPICS 
These topics were referred to the Stand-

ing Committee of the convention for in-
vestigation and report, and included such 
items as— 

The uncertainties concerning the 
power of State Parliaments to refer 
power to the Commonwealth Parlia-
ment. 

The operation of the power to alter 
the Constitution by referendum. 

Alternative methods of Initiating 
alterations and altering the Consti-
tution. 

Additional powers which might be 
conferred on the Commonwealth to 
enable the Commonwealth to exercise 
adequate powers to manage the Aus-
tralian economy. 

The financial provisions of the Con-
stitution with particular reference 
to— 

the limitations on State tax-
ing powers 
the Financial Agreement 
powers and procedures in 
relation to grants (Section 
96) 
taxation of the property and 
operations of Commonwealth 
and States and 
the position of local govern-
ment in relation to Common-
wealth and State taxation 
and immunities. 

The trade and commerce power, 
with particular reference to overseas 
and interstate trade, corporations, 
industrial relations and freedom of 
interstate trade. 

The external affairs power, para-
mountcy of Commonwealth legisla-
tion and exclusive powers in relation 
to Commonwealth places. 

Additional legislative powers which 
might be conferred on the Common-
wealth, including energy resources, 
family law, defamation, shipping and 
navigation. 

The place of local government under 
the Constitution—and a number of 
other matters. 

THE STANDING COMMITTEES 

L,2 I 

Thereafter, in order to avoid what could All these topics were referred to the various 
easily have been an acrimonious dispute Standing Committees of which there were 
about these items on the spot between so four in number known as "A", "B", "C", 



and "D". The committees have since 
held a number of meetings and sub-
committees were formed to divide up the 
very detailed and painstaking work en-
tailed in the consideration of all these 
topics. I understand that a further meet-
ing of the full convention is scheduled to 
take place in Adelaide early in November, 
at which the committees will report on 
progress and the committees' recommen-
dations will be considered and debated. 

THE BASIC CLASH 
Although the constitutional probiem. 
hich the convention has faced up t 
ate are very technical and very divers 

in a general sense they all Illustrate th 
problems of centralism and State rights. 
This is a basic philosophical clash, and it 
ecame apparent in the consideration of 

--iost of these topics. This is a clash of 
power between commonwealth and State 
Governments. Whilst the States have the 
residue of powers under the Constitution, 
and the responsibility that goes with those 
powers, the Commonwealth alone has the 
financial wherewithal to exercise the 
powers effectively. 

BEFORE FEDERATION 
No-one should doubt that the residue of 

powers lies with the States; the Constitu-
tion was framed in that way. Before 
Federation, the States were self-governing 
communities. They were not colonies ruled 
from Downing Street, as someone has 
incorrectly stated. They had power to 
determine their own Constitutions, since 
the passing of the Colonial Laws Validity 
Act by the Imperial Parliament in 1865. 
In fact, they had determined their own 
Constitutions and exercised customs and 
excise powers, and the defence power in a 
minor way. They also participated in 
extra-territorial agreements, especially In 
fishing and similar matters. There was one 
fetter only on the constitutional sovereign-
ty of the States, and that was a provision 
that any legislation passed by the States 
must not be repugnant to Imperial legisla-
tion. If it was repugnant, it was void. 

THE FEDERATION 
The States agreed voluntarily to join 

together in what was called one indis-
soluble Federal Commonwealth. Western 
Australia hung back, but later agreed to 
join the Commonwealth just before the 
date of commencement after a referendum 
had been held in Western Australia. The 
referendum decided, by a comparatively 
small majority, that Western Australia 
should join the Commonwealth. 

The Commonwealth was given certain 
powers as set out in the Constitution, 
which was then passed by an Act of the 
Imperial Parliament at Westminster. It 
had to be done that way as there was no  

other way to form the Commonwealth o' 
Australia. The Imperial Parliament a 
Westminster possessed full sovereign pow-
ers and it was the source of all law in the 
impe:jal domain and indeed, In legal 
tb cry, the Imperial Parliament at West-
minster is still today the source of la" 
and sovereignty. 

THE STATUTE OF WESTIINSTER 
In 1931 the Imperial Parliament passed 
:th:r important Statute kiown as thy' 
:atute of Westminster. This Statute pur-
rted to confer complete sovereignty on 

t: d rntoicns, il:cludng the Common- 
alth of Australia. The States, however, 

were rather concerned at the passage of 
the Statute of Westminster and they 
secured the introduction of a provision to 
the effect that in any matter which was 
within the exclusive jurisdiction of the 
States, the Commonwealth could not inter-
vene; and further, that the Commonwealth 
was not empowered to amend the actual 
Commonwealth Constitution—that had to 
be amended in accordance with the 
referendum power set out in section 128. 

The States also secured a provision that 
the Commonwealth should not be required 
to agree with any legislation of the Impe-
rial Parliament which was within the ex-
clusive authority of the States, so the 
Commonwealth could not block State legis-
lation. So this Statute, which greatly 
enhanced the Commonwealth's general 
legislative authority, nevertheless did con-
tain safeguards to prevent the Common-
wealth encroaching on the powers of the 
States. 

However, Mr President, as you well know, 
if the Commonwealth was unable to make 
direct inroads into the States' powers, it 
achieved the same purpose by other 
indirect methods by reason of the wartime 
provision of uniform tax which continued 
after the war in spite of court challenges 
by South Australia and Victoria, and by 
dint of the Financial Agreement of 1928 
and the use of section 96, which empowers 
the Commonwealth to make grants to the 
States on such terms and conditions as 
the Commonwealth deems fit. 

THE COMMONWEALTH'S DOMINATION 
The Commonwealth became the domin-

ant financial partner as it possessed the 
major part of the revenue and was, there-
fore, able to call the tune. The High 
Court of Australia has assisted the cause 
of Commonwealth domination greatly over 
the years since Federation as it has gener-
ally speaking adopted a view more favour-
able to the Commonwealth. Of course, the 
Commonwealth's financial domination has 
been a source of great concern to State 
Premiers of all political colours. A former 
State Labor Premier, and former member 
of this House (the Hon. Frank Wise) pro-
tested strongly against this in 1946. He 
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wrote a, letter to Mr Chifley—the Prime 
Minister at the time—objecting to the 
Commonwealth continuing to exercise its 
uniform taxation powers to the exclusion 
of the States. He wrote in strong terms, 
and he never received a satisfactory reply. 

Throughout his career as a member of 
this House, the Hon. Sir Keith Watson con-
tinued to object to the Commonwealth's 
failure to hand back taxing power to the 
States and he launched strong objections 
to various Commonwealth Treasurers, as 
well as to the Prime Minister of the day 
(Mr John Gorton) and his then Treasurer 
(Mr McMahon). Many State Treasurers 
have raised the same objections, but they 
were all voices crying in the wilderness. It 
is true to observe that the Commonwealth 
has had centralist tendencies which have 
caused it to try to obtain more and more 
power. 

RUSH INTO CENTRALISM 

These tendencies were restrained by many 
Commonwealth politicians who held a 
genuine belief that the States had a role 
to play in a system of co-operative 
federalism. Suddenly, this gradual process 
twards centralism has turned into a mad 
downhill or onward rush since Labor came 
to power in the Commonwealth Parliament 
in 1972. We have seen the quickening of 
the tempo of centralism because of the 
different attitudes of Labor leaders. Mr 
Whitlam has said— 

I am, I always have been and I 
never will be less than a confirmed 
and avowed centralist or unificationist. 

Senator Wheeldon has said that it is the 
Federal Government's policy that State 
Governments should be abolished. He also 
said that it was true that there was a 
tendency for the Federal Government to 
transfer power away from the States and 
that he supported that policy. The Com-
monwealth Government proceeded willy 
nilly on its centralist course. Even though 
there was a convention sitting and dealing 
with the question of the extension of Com-
monwealth powers and the rationalisation 
of State and Commonwealth finances, Mr 
Whitlani was not prepared to wait. He in-
troduced his Seas and Submerged Lands 
Bill which contains a declaration of Com-
monwealth sovereignty; his Petroleum and 
Minerals Authority Bill to expropriate min-
ing tenements granted under State laws; 
his Financial Corporations Bill and many 
others, including questions which the public 
has answered in the various referenda 
which have been held in the last 12 months. 
The Labor Government is purporting to 
legislate in many areas of very dubious 
constitutional validity, where Common-
wealth power is extremely doubtful, to say 
the teast. Where the Government can-
not find any shred of power, it attempts to 
achieve its purposes by administrative ac-
tion, by allotting funds to various projects 
and purposes administratively but without  

legislative authority other than Supply 
Bills. It is even entering such areas of 
State responsibility as education, health, 
environmental protection and the arts. 

CRUSHING THE STATES 

To underline the determination of the 
Commonwealth Government to crush the 
States, one of the new Commonwealth Gov- 
ernment's first administrative acts was to 
forbid Commonwealth departments to sup- 
ply information on matters of mutual con-
cern to State Government departments. 
That is not a very good example of co-op-
eration. I have here a letter from the 
Commissioner of State Taxation. I had 
written to him and complained about a 
pensioner who was not being allowed a land 
tax exemption. The Commissioner of 
Taxation informed me that the Common-
wealth Government had ceased to supply 
Information to the State Government and 
therefore unless the department received 
the information direct from the pensioner, 
it could not get It from the Department 
of Social Security. The letter from the 
Commissioner states— 

If the foregoing is the case, may I 
suggest that your enquirer write to me 
explaining the situation in detail, ad-
vising that they are a pensioner and 
submitting to us some confirmation of 
that fact, which may be obtained from 
the Social Security Department. (Un-
fortunately, under the new arrange-
ments with the present Commonwealth 
Government, the Department will now 
not supply to us any details, as it did 
previously, and therefore we must ask 
the pensioners to obtain this verifica-
tion themselves and submit it). 

This is part of the new Commonwealth 
Government's policy of not co-operating 
with State Government instrumentalities. 

The Hon. G. W. Berry: It Is even hard 
for the pensioners to obtain the informa-
tion also. 

The Hon. I. G. MEDCALF: I did not 
know that. There are other examples of 
this lack of co-operation and I believe that 
the public is entitled to expect better co-
operation than it Is receiving from its elec-
ted representatives. The public may be 
excused for thinking—perhaps erroneously 
—that public servants are the servants of 
the public. It may be excused for believing 
that it should not be the victim of the 
desire of one Government to crush another. 
A Government has no right to withhold 
services to the public because of its poli-
tical rivalry with another Government. 
People believe that they employ Govern-
ments, which in turn employ public ser-
vants, and that they are entitled to the 
services that are provided. This is not a 
clash between two rival Governments an-
swering to two different sets of people; this 
is a clash between Governments answering 
to the same set of people. What about the 
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people in between? If one Government 
usurps its responsibilities and deprives 
people of proper services, are not the peo-
ple entitled to become angry? Here we 
have a situation where the Federal Govern-
ment Is pretending it is not a Federal Gov-
ernment; it is claiming to be the only Gov-
ernment—the Australian Government. It 
has forbidden its employees to co-operate 
with the other organs of government. In 
union circles, this would be called a de-
marcation dispute. 

At the 1967 Law Convention in Adelaide, 
two learned speakers said that the States 
had created a dog which had got 
out of the kennel and taken over the 
house and put its former masters in the 
kennel. The dog is now trying to remove 
the kennel altogether. One could well ask, 
"How long will the people suffer such 
Government?" I have no objection to the 
Commonwealth providing funds, so long as 
the funds are given to the States which 
have the expertise, the local knowledge 
and the ability to perform their duties 
and administer the funds. 

THE DILEMMA OF STATE LABOR 
MEMBERS 

is contained in a booklet. The speech was 
the Chifley Memorial Lecture and the title 
of the lecture was "The Constitution 
versus Labor'. The speech was written by 
Mr Whitlain and contained his plans for 
taking all power into the hands of the 
Canberra Government. Among other 
things, he had this to say— 

Much can be achieved by Labor 
members of the State Parliaments in 
effectuating Labor's aims of more 
effective powers for the National Par-
liament and for local government. 
Their role is to bring about their own 
dissolution. 

What can State Labor members do about 
such a situation? Do they have to sit in 
the Houses of Parliament and preside over 
their own dissolution? Centralism is the 
philosophy which underlies the desire of 
the Government to usurp State powers, to 
isolate, starve, bankrupt and abolish the 
States. Centralism is the philosophy be-
hind Labor's desire to retain total Com-
monwealth financial power and State 
Labor members must support this policy. 

THE SECESSIONIST REVIVAL 

It 

As I have been saying, centralism has 
been greatly accentuated under Labor. 
What can St-ate Labor members do about 
this in the face of Labor policy and plat-
form? Here Is a report which appeared In 
The West Australian on the 14th July, 
1973, which states— 

Surfers Paradise, Friday—The W.A. 
Premier, Mr Tonkin, and the MHR 
for Perth, Mr J. Berinson, fought a 
losing battle today on the issue of 
centralism. 

They combined at the ALP federal 
conference to oppose a move for State 
Governments to refer certain legis-
lative powers to the Commonwealth. 

Mr Tonkin claimed that the move 
would probably destroy State Labor 
Governments. Mr Berinson described 
the proposal as dynamite. 

But the conference voted 40 to 7 to 
endorse the move, which tightens the 
Federal Government's centralist 
powers. 

The resolution was moved by the 
Attorney-General, Senator Murphy, 
as chairman of the legal and consti-
tutional committee, and was supported 
by the Prime Minister, Mr Whitlam. 

The decision was incorporated In the 
party's platform and is binding on 
State Labor Governments 

As a result of the decision, Labor 
policy now provides for the States to 
refer to the Commonwealth such 
legislative powers as will help to 
achieve the party's objectives. 

Mr Perry referred the other day to a speech 
made by Mr Whitlam in .1957 - and which 

The centralists seem to fail to realise 
that if they push too hard they will get 
an equal reaction in the opposite direction. 
The issue is not confined only to Western 
Australia but also affects Queensland and 
other parts of the Commonwealth. In the 
1930s, the people of Western Australia 
revolted against financial domination of 
the State by the big cities of the east. 
Members will recall the secession cam-
paign in respect of which my predecessor 
in this House, the Hon. Sir Keith Watson, 
was a leading figure. I think he was one 
of those who presented the petition to the 
Imperial Parliament in Westminster in 
1934. In the interim period between the 
1930s and the 1970s, secession became a 
completely dead issue but in the 1970s we 
have seen a revival of it with secessionist 
candidates standing for parliamentary 
office. The deep underlying reason be-
hind the secession campaign probably is 
not a belief in the virtue of going it alone 
but rather that people resent the growing 
political domination of their lives emanat-
ing from the Federal Labor Government 
which, largely, represents the populations, 
rather than the wealth, of the big cities 
of the east. 

There is a subtle difference. In the 1930s 
the local people were frightened that the 
wealthy people of Melbourne and Sydney 
were going to dominate them, destroy their 
businesses, and prevent their development. 
Now, there is a fear that they are out-
numbered by the big populations of the 
east. The rebirth of the secession issue 
can be simply explained as a backlash 
against centralism. It is a clamour for 
State rights. It is a strange thing to read 
the books and periodicals of the time when 
secession was an issue in the early 1930s. 



The same terms such as "centralism" and 
"State rights" are contained there. Let 
no-one think they are new terms; they 
were being bandied around in the 1930s, 
just as they are now. Centralists would 
do well to heed this backlash, because 
where people are utterly frustrated with 
Government, they turn to more violent 
outlets or to apathy or sullen resentment. 
If they cannot heat an overpowering Gov-
ernment, they will despise it and refuse 
to co-operate with it. 

At the first convention meeting in Syd-
ney, the issue of secession was raised by 
one of the Western Australian delegates, 
Mr Manning. He endeavoured to amend 
one of the topics in order to introduce 
the question of secession. He was ruled 
out of order by the chairman, partly be-
cause he raised it at a late stage of the 
sitting. The chairman referred to the pre-
amble of the Constitution which refers to 
"one indissoluble Federal Commonwealth" 
and said that a constitutional amendment 
would be required if the convention were 
to permit a secession of States. Whilst 
agreeing that a constitutional amendment 
would be required I point out that it must 
not be thought that secession, if it became 
a political possibility, could he brought 
about by any simple method. Unless it 
were possible to achieve it by a referendum 
under section 128 of the Constitution—
that is to say, by an affirmative vote of a 
majority of the people in a majority of 
the States—it would be necessary to secure 
the passage of an Imperial Act. It is quite 
clear that the Imperial Parliament at 
Westminster sti remains the ultimate 
sovereign power as far as the Australian 
Constitution is concerned. 

I have referred to the tangible safe-
guards contained in the Statute of West-
minster which give the States the right of 
access and confirm the authority of the 
Imperial Parliament. But there are con-
ventions of another sort which would in 
such a case require the Imperial Parlia-
ment to obtain the consent of the Com-
monwealth and possibly even the consent 
of all the other States. So, although seces-
sion is legally possible, the likelihood of 
the legal possibility being realised is some-
what remote. On the other hand, one 
should take note of the phrase "One in-
dissoluble Federal Commonwealth", par-
ticularly the wsrd Federal'. Federal 
means a combination of Federal States; 
it does not mean one indissoluble central 
Commonwealth or one indissoluble central 
Government. Any action which tends to 
abolish the States, therefore, is a fraud on 
the Constitution. 

ANTI-CENTRALIST BACKLASH 
But the political difficulties which sur-

round the legal presihility of secession will 
have little effect on the backlash against 
centralism. This is the expression of 
an abhorrence by the ordinary man in 
the street at being governed by people who  

live in a remote place, where he has no 
chance of Influencing their decisions and 
very little chance of making contact with 
the administrators. It is the fear of "Big 
Brother" and it is a very real fear. I 
believe it contributed to the overwhelming 
defeat of the State Government at the 
last election in Western Australia. 

Mr Whitlam and the Labor Party do 
not appear to hear or heed this anti-
centralist backlash, so it will continue to 
grow; because if something like this is 
ignored it will flourish. I would not hazard 
a guess at what form it will ultimately 
take. 

So the centralism issue is peculiarly 
highlighted in the convention debates, but 
I look to the convention as one does to 
talks in industrial disputes. So long as 
both sides are talking, even though they 
are in dispute, there is hope of a settle-
ment. 

CO-OPERATION MUST BE ?rfUTUAL 
As I have said before, in the interests of 

democracy and of government close to the 
people State and Commonwealth Govern-
ments should be co-operating. But how can 
one party co-operate if the other will not? 
Co-operation is a mutual process. The 
party that refuses is failing in its obliga-
tion to the people to provide a good means 
of government within the constitutional 
framework of government. Instead we 
have the spectacle of the Commonwealth 
Government hellbent to destroy the 
States; accusing the States of failing to 
carry out their obligations to provide funds 
for State purposes; and refusing itself, to 
provide funds for State purposes. So the 
Commonwealth Government says "We 
have to intervene; you are not doing your 
job; you are not carrying out your con-
stitutional responsibilities." This is what 
the Commonwealth Government is saying 
after having deprived the States of their 
legitimate funds with which to perform 
their duties and meet their responsibilities. 
Is not that a fraud? I believe it is the 
confidence trick of the decade, and I ac-
cuse the Commonwealth Government of 
it. Having deprived the States of their 
legitimate funds with which to carry out 
their job the Commonwealth Government 
says, "You will not do the job so we will 
have to." 

I would not care to hazard a guess at 
the future of the Constitutional Conven-
tion. It may break up in disagreement 
and go into recess; or it may produce 
rcports which will give some ray of hope 
here and there. It will, I believe, do some 
good; I certainly hope it will. 

THE POLITICAL SOLUTION 
But whatever the decisions and recom-

mendations of the formal sittings of the 
corn' :ntion may be, they will be of little 
use unless they result in a practical 
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political solution. By this I mean that 
in the long run there must he some kind 
of political compromise between the advo-
cates of central power in Canberra and 
the rights of peripheral groups—such as 
Western Australia—to govern themselves. 
There will be political bargaining which 
will come after the convention if the con-
vention is to succeed. The bargain will 
be between the States with their powers 
on the one hand and the Commonwealth 
with its money on the other, and some 
kind of sensible compromise must be 
reached. 

Mr Snedden has already said, "I believe 
there would be great value in the appoint-
ment of a working party to examine a 
proposal that a predetermined share of 
the revenue collected by the Government 
should go to the States". This occurs on 
page 124 of the Convention Hansard. 

Mr Whitlam has totally rejected this 
proposition. I notice with interest that 
the State Premiers are apparently about 
to put up to Mr Whitlam a further sug-
gestion along these lines. When I refer 
to the State Premiers I include, of course, 
the State Labor Premiers who are just as 
keen to arrive at some sort of arrangement 
for financing their States, and it will be 
interesting to see whether anything more 
comes out of that. At this date and time, 
however, Mr Whitlam has rejected any 
proposton for sharing the tax revenue. 
Yet this is the root problem of the con-
vrntion on which most of the others turn. 
If the contending parties were willing to 
try to solve this they could find a suitable 
formula, I believe, without too much diffi-
culty. At that stage when the States 
finances were secured, the States could 
refer such powers of a national kind as 
should reside in the Commonwealth. But 
there is quite a long road ahead before this 
stage is reached, because the Common-
wealth believes that it holds all the trump 
cards and can win without making any 
concessions to the States. It is proceed-
ing on a dangerous course of ignoring 
the people of the outlying States whose 
desire, not unnaturally, is to control their 
own destiny and not be controlled by the 
representatives of the big cities of the east. 

Legislation is for people—for all people 
—not merely for sections of them. If laws 
are made for people and they are remote 
from the aspirations and desires of those 
people such laws will be resented, rejected, 
or ignored by them. 

Decentralised federalism is a better form 
of government than a centralised bureauc- 
racy. Centralised control as a political 
philosophy is as out of date as the moguls. 
There is a growing wish by people to think 
and do things for themselves—to govern 
themselves and to determine their own 
destiny. 

In Western Australia we need our own 
clear-cut economic policy tailored to this 
State, which we should think out on a 
State basis—as should the other States—
after which there should be co-operation 
to make the Federation work. 

We must be responsible for our own 
destiny as a State, or we will be relegated 
to a series of counties—as is the case in 
the United Kingdom—ruled from Can-
berra. This is too large a country for 
that, and such a system is not working 
well even in the United Kingdom. 

TODAY'S CHALLENGE TO THE 
STATES 

Recently we saw a move in the right 
direction when the State Premiers held 
an historic conference in Sydney, without 
the Prime Minister being present, at which 
they made an offer to co-operate in the 
fight against Inflation. There should be 
regular meetings of the State Premiers—
in fact, there is a case for the formation 
of a Standing Council of Premiers with 
their permanent secretariat and represen-
tation in Canberra. Meetings should be 
held at regular intervals to discuss ques-
tions of Federal concern and to rational-
ise points of view and provide assistance 
on common problems. This is the role the 
Commonwealth was supposed to fill. This 
is the role it was expected to fin on Federa-
tion—the role which In 1900 the States 
hoped would be assumed by the Common-
wealth. But the Commonwealth Is not 
fulfilling this role. It Is, therefore, now 
up to the States to accept their responsi-
bilities in a united manner and take over 
the role which the Commonwealth Govern-
ment—obsessed with its own power and 
importance—has neglected to fulfil. 

This is the real challenge to the States 
today. If they accept this challenge and 
assume this role of leadership, not only 
will they force the Commonwealth to come 
to its senses but they will have responded 
In a statesmanlike way to the need for 
good government and will have earned the 
gratitude of a somewhat disillusioned but 
still hopeful populace. 
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THE HON. I. G. MEDCALF (Metropoli-
tan): Today I wish to speak on the subject 
of law reform. This is a vast and important 
subject and it has been dealt with on 
many previous occasions of which I am 
aware, both in the general and in the 
particular sense. A great deal has been 
written about the subject and a great deal 
has been talked about it; and when I say, 
"in the particular sense," I mean in re-
spect of particular Acts of Parliament or 
in respect of particular laws. 

Law Reform: A Brief History 

I want to deal briefly with the history 
of modern law reform, and then I wish 
to refer to the activities of the Law Society 
in this regard in recent years in Western 
Australia, and perhaps deal with one or 
two aspects of law reform which I think 
are important to bear in mind when any 
questions involving the revision or reform 
of the law come up. 

Perhaps one of the most significant 
utterances on the subject was made in the 
year 1828 by Lord Brougham, who was 
then Lord Chancellor. He spoke on the 
subject in the House of Lords for no less 
than six hours. I do not propose to weary 
the House by speaking for anything like 
that period, so you may rest assured, Mr. 
President, that I will try to deal with the 
essentials of the subject only. 

Lord Brougham's speech was significant 
at the time because there was then a real 
need for law reform in government and, 
as a result of his remarks, he deeply im-
pressed the Government and the public, 
and the Press at the time, and an agita-
tion commenced for law reform which 
resulted in the passage of a number of 
significant pieces of legislation. Various 
commissions were set up during the nine- 

teenth century, the majority of them 
directly resulting from the activities of 
Lord Brougham and others. They carried 
out various reforms of specific subjects, 
including whole sections of the law. 

The Lord Chancellor had criticised the 
series of separate jurisdictions which 
existed in those days; and the fact that 
the law, one might say, was in a series 
of watertight compartments—if one got 
into one compartment one could not con-
veniently get into another—the fact that 
there were no county courts—what we 
know as local courts—and the fact that 
there was an archaic system of pleading—
and a mass of anachronistic rules which 
were quite out of touch with the thinking 
and needs of contemporary society. 

Many of the reforms which were intro-
duced in England during the nineteenth 
century were copied by or adopted in 
Western Australia; and, of course, in those 
days, as was the position in other States, 
the practice was simply to adopt holus-
bolus the Acts of the English Parliament. 
In fact, so prevalent was the practice that 
on one occasion a draftsman in the 
South Australian Legislature, in coyping 
one of the English Statutes, was so faith-
ful to his task that he even copied the 
last section which said, "This Act shall 
not apply to Scotland." 

So in any event many of the laws that 
were passed in England were adopted in 
Australia without any change. I suppose in 
many ways that was the golden age of 
law reform. The reform committees which 
were set up had three tasks: firstly there 
was the consolidation of the existing law; 
secondly they dealt with criminal law, par-
ticularly in respect of the treatment of 
offenders; and, thirdly, they dealt with 
administrative or procedural reforms. 
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In the twentieth century the practice 
has changed in England, and a series of 
ad hoc committees has been appointed to 
consider various sections of the law. These 
committees have been set up by direction of 
the Lord Chancellor of the time; they are 
known as the Lord Chancellor's Law 
Revision Committees, and they consider 
various aspects of the law from time to 
time. However, they have not been per-
manent commissions in the sense that 
they were in the nineteenth century. So 
the pattern changed in England. 

In Australia, before World War II, very 
little was heard or said about law reform; 
certainly, no research was made into the 
question of law reform. It was simply a 
subject that was missing from the discus-
sions and from the legislation of the time. 
There was complete apathy so far as mem-
bers of the public and the Legislature were 
concerned. A few conferences were held 
at various places scattered throughout the 
country and at some of them, particularly 
in Victoria, some good work was done on 
the question of law reform. However, by 
and large, very little effective work on law 
reform was done in this country. Of course, 
that applied to this State, too. 

As I have just said, before World War II 
there was practically no law reform in the 
sense that a concerted attack was made 
on the subject. However, since the war the 
picture has changed. In the early 1950s 
the Law Society of Western Australia set 
up a Law Reform Committee on a full-
time basis—full-time, but voluntary—
and, in addition, it set up a number of 
other ad hoc committees which from time 
to time considered various Acts and re-
forms which it thought were necessary. 

This activity, of course, was entirely un-
official; it had no official sanction what-
ever but it was inspired by the members of 
the society who would write into the sec-
retary and say that one of their clients, 
or some member of the public had put to 
them a particular situation which they 
considered ought to be reformed. The 
members of the society appealed to the 
society as the body to which they belonged 
and they expected the society to do some-
thing about the matter. 

The society would refer these matters to 
its Law Reform Committee and the com-
mittee would give a good deal of considera-
tion to them and would make recom-
mendations. If they were accepted by the 
society they would be forwarded to the 
Minister, or the responsible department, 
with the suggestion that the law might be 
reformed. Scores of matters have been 
put up to the society over this period and, 
if they were accepted by the society, in 
most cases they were put to the responsible 
Minister. 

Some very notable work was per-
formed by these various committees, 
especially by the Law Reform Commit- 

tee itself. I would particularly like to refer 
to the work of the Bills of Sale Commit-
tee in 1056-57. About this time the Govern-
ment of the day was proposing to make 
some amendments to the Bills of Sale 
Act. These amendments were of a fairly 
formal nature; but it was suggested the 
Law Society might be interested in making 
further recommendations, and the society 
set up a special committee consisting of a 
number of senior practitioners, who went 
into the matter carefully. 

The original Bills of Sale Act was passed 
in 1899 and it contained a number of 
anomalies. Bills of sale is not a remote 
subject; it has to do with borrowings by 
members of the public on plant and 
machinery, chattels, motorcars, furniture, 
and items of that sort. It has therefore a 
pretty general effect right throughout the 
community. However, there were a num-
ber of antiquated forms and procedures in 
the Act, and some very confused situa-
tions which could arise increased the diffi-
culties and the cost of registering bills of 
sale, and generally caused a lot of in-
convenience to the business community 
and the public. 

The committee made some sweeping re-
commendations with the purpose of obviat-
ing all the conceivable anomalies. The 
Government accepted these recommenda-
tions and, in 1957, it brought down the 
Bills of Sale Act Amendment Bill which 
when passed freed the community from a 
series of confused situations which had 
operated since 1899. 

This was of very great benefit to the 
business community, and in 1932 another 
ad hoc committee was set up with the 
special task of bringing in a new law gov-
erning trusts and trustees in Western Aus-
tralia. This was, in fact, the conception 
of the Law Society itself, but from an 
early stage it had the blessing of the 
Crown Law Department and the Minister. 
Some very notable results were achieved 
in the field of trusts and trustees as a re-
sult of this committee's deliberations. 

We had laboured under the Trustees 
Act, which was passed in 1900, and under 
very old laws, such as, for example, the law 
known as the "rule against perpetuities" 
and another, the 'rule against accumula-
tions." 

These ancient rules had been handed 
down from time immemorial, and I have 
heard Professors of law publicly state they 
have not been able to comprehend them. 
Members will appreciate, therefore, how 
difficult it was for ordinary members of 
the public to understand what they were 
all about. 

The committee which met again made 
some sweeping recommendations, and 
these old rules were completely abolished 
so far as Western Australia was concerned. 
In addition many new powers were given 



to trustees; powers which would enable 
trustees to carry out their work more ex-
peditiously, more cheaply, and more fav-
ourably so far as the beneficiaries under 
the trust were concerned. 

These powers included powers which 
formerly had to be obtained by applica-
tion to the court—such as powers to sell 
trust property, and per to mortgage. 

But other powers were also given to 
trustees under this Act, such as power to 
apply moneys for the benefit of infants 
and power to carry on business. 

The Government accepted this Act in 
tote. It also accepted a number of other 
Acts which, one might say, complemented 
it. These were all passed in 1962. I might 
say that the passage of this Act has made 
Western Australia the envy of trustees in 
other parts of the world. It has even had 
the small effect of bringing some capital 
here. When people have wanted to set 
up trusts, instead of going to a State 
which has complicated trustee laws they 
have made investments in Western Aus-
tralia, because of the comparative sim-
plicity of our trust legislation. 

Another committee was set up in 1966-67 
—again entirely inspired by the Law 
Society—to consider the proposed intro-
duction of a Legal Contribution Trust Bill. 
As you, Sir, and the members of this 
House will recall this was passed by 
Parliament in the last session. The pur-
pose of that legislation was to enable the 
trust funds held by lawyers in various 
trust accounts to receive interest. Prior to 
this they had not been able, by law, to 
receive interest. The funds simply resided 
in the various banks and amounted to 
many thousands of dollars. 

The money belonged to the clients of 
the legal practitioners and, therefore, they 
could not receive the interest on it. By 
agreement with the banks an arrangement 
was made whereby interest on these funds 
could be paid into a special fund which, 
as you are aware, Sir, was for the pro-
vision of legal aid for people who could 
not otherwise afford it. It also provided 
some form of guarantee and indemnity in 
the event of a legal practitioner defalcat-
ing on his trust account. There were other 
recommendations, though I will not go into 
any detail in that respect. 

I would, however, briefly like to mention 
the recommendation made by the commit-
tee of the society in 1964 that a Strata 
Titles Act should be introduced in Western 
Australia. This suggestion was made be-
cause of the very confused situation which 
formerly obtained whereby we could only 
have what are sometimes called vertical 
titles. The legisation was to permit the 
introduction of horizontal titles in fiats 
and blocks of home units. 

Prior to this there were many difficul-
ties associated with the holding of a title  

as tenants in common, commonly called 
a vertcaI title." This entitled the owners 
to the whole and to every part of the flats. 
This was clearly inconvenient in a block 
of fiats which individual owners wanted to 
own separately. 

The Government brought in the Strata 
Titles Act, and the society ceased to play 
any fu:-ther part in that Act apart from 
making the recommendation. 

Another recommendation of the society 
—and I think this coincides with some 
activity by the Crown Law Department- 

55 that a suitors' fund should be set up. 
This was also passed in the form of legis-
lation by Parliament. The suitors' fund 
provides that every person who issues a 
writ or summons must pay a small fee of 
lOc which goes into a special fund held by 
trustees. 

In the event of anyone being unsuccess-
ful on appeal on a question of law—and 
consequently having to pay the costs of 
the appeal—the fund is used to indemnify 
that person and to meet the costs on the 
basis that it is not fair and equitable that 
that person having lost the case purely on 
a question of law should be liable for the 
other party's costs. 

That fund is now in existence and I do 
not think it has been very much used. 

other recommendation of a more earthy 
nature, perhaps, was that funeral ex-
penses should be a deduction for probate 
duty purposes. 

Prior to this, of course, upon the death 
of a person, as at the point and time of 
death, the probate authorities virtually 
ruled a line across the estate and only 
the debts which occurred before that date 
could be deducted from the assets of the 
estate. So funeral expenses incurred 
after death were not a deduction. As a 
result of this recommendation the Gov-
ernment saw fit to amend the Act to en-
able funeral expenses to be classed as de-
ductions. 

Over the years there have been many 
more recommendations and reports too 
numerous to mention embracing such sub-
jects as the protection of purchasers in 
contracts of sale, testator's family main-
tenance, liability for straying animals, pro-
cedures in criminal trials, infants, workers' 
compensation, traffic, local government, in-
creasing the widow's share on intestacy, 
and many more matters which I will not 
deal with now. 

The final recommendation of the Law-
Reform Committee was that law reform 
was so important that a permanent law 
reform committee should be set up. I am 
very pleased to say that this has now 
taken place; as we all know. I will mention 
that matter briefly again in a moment. 

Before leaving this section of my re-
marks I would like to emphasise that the 
work of these various committees of the 
Law Society over the last 15 or 16 years 
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has been entirely honorary and gratuitous. From time to time it has received the as-sistance of the officers and draftsmen of the Crown Law Department, who have also co-operated, together with the University Law School. They freely provided expert help and assistance on particular projects. 
Law Reform a Continuing Necessity 

I would like to make a few general ob-servations on law reform, and to stress that I believe law reform is a continuing necessity; there is a continuing need in the community to keep a watching brief on our laws to ensure they are brought up to date and kept in line with social de-velopments. 
On a moments reflection it is of course obvious that this is necessary. The law • must of necessity lag behind social changes —sometimes it is a few years behind and sometimes it is 50 years or more behind. The reason for this is again obvious, be-cause when a law is passed it is an ex-pression in words of a certain situation at a particular time. 
The same applies to a decision of the court which is the decision on a legal situation at that date and it is used as a precedent for the future, just as the Statute law is quoted from time to time as being the law that applies. Although that law was appropriate at that time we all knctv that social and economic changes take place in the community. These are going on all the time and accordingly we can never say that the law has been com-pletely reformed and that it can be done up neatly in a bundle, tied with tape and put away in a drawer, and that accord-ingly we have done our work; we have reformed the law. This is something that is called for all the time. It calls for a continuing watching brief on the state of the laws. This has, of course, been realised in some other parts of the world where there are in fact parliamentary and other committees whose task it is to carry on the process of law reform from day to day. 
The problem is exemplified by consider-ing such matters as the Companies Act. The Companies Act was passed in 1893 when the population of the State was 80,000. There was no substantial change made to that Act until the next Companies Act was passed in 1943. This was not proclaimed until the 1st January, 1948. 
But look at the changes which have taken place in this community in the in-tervening years between 1893, about the year gold was discovered, and 1948—after two world wars and two or three depres-sions and booms. and tremendous de-velopment and changes in the State. In all that time we laboured under the same old Act, which did not cater for all sorts of situations. In the meantime, other States and countries in the British Com-monwealth passed one or two Com-panies Acts; and even our 1943 Act was behind the Acts which had been in fci'cc  

in other parts for many years. Now, of course, we have another one, and I believe a further one is coming up. 
Whilst we might bewail the continuing increase in legislation, I fear there is no getting away from it. The law must keep up with the times, and if it is a continuing task, the question arises as to how we should tackle it. How do we go about keeping the law up to date? It is really a gargantuan task. Should we try, in the light of some new social theory, to get all the laws together and make a clean sweep and draw up new laws on every conceiv-able subject, something like Napoleon tried to do when he brought in his Code? A moment's reflection I think will convince members that this is neither possible nor reasonable. The laws do, after all, repre-sent the accumulated wisdom of past generations, even though they may fre-quently be found to he bad; and if we sweep them all away we are likely to in-cur far more trouble and odium than we can ever cope with. 

In this respect I would like to quote from a paper by Dr. Goodhart, Professor of Jurisprudence in the University of Ox±ord, and referred to in the Australian Law Journal, Vol. 33, at page 126. He said— 
Law reform, if it is to prove success-ful, must be a practical exercise. L de-pends on three things: (a) The law reformer must know what are the practical defects of the present law; (b) he must ascertain what practical steps can be taken to overcome these defects; and (c) he must attemgt to foretell what will be the results of those steps. If he keeps these three elements in mind he is not likely to exceed the limits that ought to cir-cumscribe his attempts. 

In other words, the law requires reform only so far as it works badly in practice, and in this respect I am indebted to Pro-fessor Shatwell who delivered a paper on the subject at the 10th Legal Convention of the Law Council of Australia in Mel-bourne. He referred in that paper to the "living law" as being what should guide us in our attempts at law reform. By "living law" as distinct from "book lay," he meant the practical application of well-understood principles to known defects or faults in the law. I would like to quote again from Professor Goodhart's paper. The reference is the same and at page 132 he said— 
Unless a target shows a certain defree of wear it is doubtfnl whether it can be regarded as a satisfactory one for law reform, except where the point at issue is concerned with a technical matter which has unexpectedly arisen in a recent case. I doubt whether a law reform committee ought ever attempt to be original. It is its func-tion to deal with situations which h.tve given rise to practical difficulties, and if there is no evidence that they have 



arisen then t is better for the law re-
former to remain inactive. 

In other words, the best results are 
achieved in practical fields where actual 
known mischief; can be demonstrated or 
where we can predict. the existence of 
mischiefs and etls in the community. At 
page 141, in the same volume, Professor 
Shatwell says— 

In this ccntext. it is to be remem-
bered that there may be some positive 
dangers in changing the law in situa-
tions in which there is not full and 
clear evidence of present or future 
mischiefs, and which do not lend 
themselves to thcrough practical in-
vestigation. 

Now, although the moral of those words 
is that we shcud have evidence of prac-
tical defects before we start reforming 
particular parts of the law, we should not 
attempt to reforni the law in every single 
case which is put before us. We should 
not reform the :aw because of one excep-
tional case. It would be quite wrong, be-
cause one individual had got himself into 
an almost inex:ricabe situation after a 
series of exceptional mishaps, that the 
whole of the law which governs the entire 
community shoud be amended. I think 
all members vculd agree with that; in 
other words, the old legal motto that 
"hard cases rnah had _:zw v.cuid operate. 
We Should judre these misehiefs on their 
merits. We Still have to consider questions 
of principle and there are cases when, quite 
apart from reforming a particular defec-
tive legal situation, we have to think of 
the proper principles concerned—principles 
of law. I mean; principles we would want 
to feel were proper and fair for the 
community. 

Law Reform and Social Policy 
Here the law reformer runs into difficulty 

because his work is likely to impinge on 
that of the Legisature. That is something 
he must watch carefully because he has 
no right to usurp or to attempt to usurp 
the function of the Legislature. Questions 
of policy, which are usually questions of 
principle, should be left to that Legislature; 
but sometimes we find the law reformers 
including all sorts of policy matters in 
their recommendations, and these are 
matters which they have no right to in-
clude. 

To illustrate this, I would say that a 
question of policy, in my opinion, would 
be whether illegitimate children should be 
classed as being in the same category as 
legitimate children. This seems to be a 
question of policy and not of law reform 
in the strict sense. Another example 
would be whether the convictions of 
children in the Children's Court should he 
used as evidence in the Criminal Court. 
That seems to be one involving considera-
tions of protection of infants, and is really 
a matter of policy. 

Another matter of policy—I would say 
a classic one—is the question of the age 
of majority. What should be the appropri-
ate age at which people acquire full adult 
status? In this connection, it is interesting 
to note that this question was, in fact, put 
to the Law Society, and it was asked to 
make a recommendation that infants—by 
that I mean those under the age of 21—
should be allowed to mortgage their land 
on attaining the age of 18. It was con-
sidered by various committees—in fact, 
even by a general meeting—and there was 
a good deal of animated discussion about 
it: and it was felt that :nfants of 18 
should be allowed to mortgage their land 
provided there were some safeguards to 
protect them against occasional folly and 
the traps that some would fall into. At 
the same time, the society wa,s asked to 
consider the question whether infants 
should be allowed to make a will before 
they turned 21, because that was also 
something they could not do. 

Finally, the society decided it was im-
possible really to write in any safeguards 
and if someone was to be regarded as 
having full status at 18, it was no good 
talking about safeguards. These people 
could not be protected against their own 
folly between the ages of 18 and 21. How-
ever, the society did recommend that 
children of 18 should be allowed to make a 
'.v1l: but it made no recommendation in 
regard to the mortgaging of land. That is, 
after all, a matter of policy. In various 
communities, of course, the age of 
majority has been considered quite differ-
ently. For instance, in ancient Rome, 25 
was the age of majority; and, in many 
parts of the world, 18 is the age. That is a 
matter for the particular community and, 
no doubt, it depends on particular factors 
at the time. 

Various other ages known to law have 
varied from time to time. Again they 
involve matters of policy. For instance, 
the age of consent—that is, the age at 
which a girl could consent to what would 
otherwise be unlawful sexual intercourse, 
or the age at which she could consent 
to marriage—in England was 10 for con-
sent to intercourse, and 12 for consent to 
marriage. 

In addition, there was another age, 
known to the law as the age of discretion, 
which some people never seem to reach. 
The age of discretion was, in fact, the legal 
age at which a youth could make certain 
dispositions about his future and his 
guardianship, and he was also liable at 
that age for criminal acts. In England 
in the nineteenth century, this was re-
garded as 14. 

Sometimes we hear talk of "the drinking 
age." This is not an age which is known 
to law, but it is really an incident of the 
age of majority, and I suppose this boils 
down to a question of policy and what the 
Legislature would consider as a matter of 
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policy should be the age at which an in-fant should be allowed to drink. But that is certainly not a matter for law reform in the strict sense. 
Uniformity of Legislation 

I would now like to mention the subject of uniformity. This is something about which we have heard a great deal in the last few years. In fact, it was mentioned in this State and in other parts of Aus-tralia before the war by a few learned writers who said it would be a wonderful idea if all the Australian States had uni-form legislation because this would do away with a lot of the silly pernickety differences between one State and another, and everyone would know what the law was throughout the whole continent, whether they were living in Darwin, Ipswich, or Perth. 
At a first glance that seemed to be a rather attractive thought, but nothing was done about it. The Commonwealth and the States went their own separate ways. It was not until after the war, when the Attorneys-General started meeting, that the question of uniformity began to gain importance. Of course, there is a basic uniformity between the laws of the various Australian States because the States all copied or adopted many of the Acts of the English Parliament. in the nineteenth century. So we have a basic uniformity in such matters as the sale of goods, partnerships, stamp duties, and similar subjects. There is a basic pattern of uniformity although, of course, there are differences in detail. 
There are certain very important advantages in uniformity in certain areas, and these areas, I would suggest, are in trade and commerce on an inter-state basis. Where trade and commerce exist between the States, it is clearly of great advantage to have uniformity. Likewise, it is of great advantage to have it in certain matters of personal status; for example, in matrimonial causes. We now have a great deal of visitation between the States. It is easy to move interstate by air; and, as a result of this, people move about a lot more, and clearly it is an ad-vantage to have uniformity in that. area. 
We have uniformity in a number of commercial matters. We have it in con-nection with bills of exchange and bank-ruptcy. and we nov. have it in connection with company legislation, and in other similar Statutes which are recommended by the Attorneys-General conferences, and adopted by the States. 
There are other areas in which uni-formity can still play a part. We could have uniform legislation on some aspects of traffic and motor vehicle insurance. There still exist differences between the States in these areas and sometimes they are very didicuit and embarrassing. For example, a person could imagine he is in- 

sured because he is insured in this State. However he could go to some other place and find he was not covered in respect of certain types of vehicle accidents. This is an area in which there is still room for improvement. 
However there really is a limit to uni-formity. There is a limit at which uni-formity runs headlong into the proper and rightful interests of the States. I do not mean the interests of the State Legisla-tures; I mean the interests of the people who live in the States. The various States of Australia have not all built up an exactly similar set of laws on all subjects. Various parts have been isolated from others, particularly Western Australia. In many cases we have built up our own laws which are just as good as if not superior—I venture to say—to some of the laws which operate in some other parts of Australia. 

I have in mind a Bill which was pro-posed a few years ago. The Minister is well aware of what I am referring to; namely, proposed alterations to the Adop-tion of Children Act. It was proposed that a new adoption Act should be introduced in Western Australia based on proposed New South Wales legislation. However the particular Act was completely in-appropriate to the situation in Western Australia and it provided for a most cum-bersome procedure. It would not really apply in Western Australia, because a dif-ferent set-up exis:s in respect of child welfare compared with New South Wales. 
I understand that after he Minister had discussions with the Child Welfare De-partment and other senior officials who were interested, as well as members of the medical profession. he quite rightly came to the conclusion that it was not appro-priate that we should have uniform legis-lation in this resgect, and it was not adopted in Western Australia. I do not know what happened to it in the other States of Australia. but it was a good example of where uniformity was not necessary or desirable. 
There have been other cases where a rather cumbersome procedure has been put forward. Another one was the Reseal-ment of Probates Bill, but I will not go into detail. It was a Victorian Bill pro-posed for Western Australia. Theoretic-ally it would have simplified resealment of probates; in fact. it was infinitely more cumbersome than the comparatively simple Procedure which e:thts here and it would have meant a good deal more trouble and expense. It. would have avoided the necessity to ro to the court for certain purposes, but instead it would have been necessary te go to a number of Govern-ment denartments and incur a great deal of expense and inconvenience. Quite rightly that preposal '.as also "ejected. 

Uniformity is not a panacea for all ills and we should not savisbly accept it. It 
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has a proper place, and that is in the areas 
to which it applies: but we should be care-
ful we do not say. 'Ah! Uniformity," and 
leave it at that, because uniformity on its 
own justifles nothing. 

Law Reform in other Jurisdictions 
I would now 14 -:e to refer to what has 

happened in respect of law reform in one 
or two other jurisdictions in the British 
Commonwealth. New Zealand is a place 
where some very modern legislation has 
been passed in the last 20 years or so, and 
it is due largely to the work of the Law 
Revision Committee of that country 
which consists of the Attorney-General, 
a member of the Opposition, two prac-
tising lawyers, two University nominees, 
and a draftsman. Over the years the co:n-
mittee has produced some very advanced 
legislation and a lot of it has served as a 
model for other parts of the British 
Commonwealth. Some of it has been 
adopted in the United Kingdom. 

In Victoria there are several ways by 
which law reform is achieved. The Law 
Institute of Victoria, which is the equiva-
lent of the Law Society in Western Aus-
tralia, has a law reform committee which 
is riiuch the same as the Law Reform Com-
mittee of the Law Society in Western 
Australia. In addition, there are legisla-
tion committees of the Law Institute to 
which all Bills are submitted for comment 
as they are brought into Parliament, and 
the comments, by request, are referred 
back to the Attorney-General who con-
siders them. Very often they are helpful 
to him. 

In addition, there is the Statute Law 
Revision Committee of Victoria, which is 
a parliamentary committee consisting of 
members of all parties. It is a full-time 
paid committee which has the continuing 
task of keeping an eye on legislation for 
the purpose of bringing it up to date. 

Finally, the Chief Justice of Victoria has 
his own committee consisting of judges, 
lawyers, and University nominees. It 
works completely independently and makes 
recommendations to the Government from 
time to time. Of course, the recommenda-
tions may or may not he accepted. How-
ever, it does mean a continuing watch is 
kept on legislation in Victoria and per-
haps we could do worse than have a look 
at the system which operates there. 

Professor Shat-well states in the paper 
to which I referred that a more general 
attack could be made on law reform, per-
haps through the Law Council of Austra-
lia. The latter body is the Federal body 
of all the law societies. He suggested 
that this approach might be one way to 
tackle law reform. I should like to quote 
his recommendations which are referred 
to in the Australian Law Journal, Vol. 31, 
at page 335. He said— 

To provoke discussion, the following 
proposals are put forward.  

That. Committees drawn from 
the Bench. the Bar, the solici-
tors branch of the profession, 
and the law schools be set up 
to examine the need for law 
reform in the fields of (a) 
procedure and the adminis-
tration of the law, b) the 
law relating to public 
authorities and the citizen, 
(c) the treatment of offend-
ers, (d) private law, and (e) 
the form cf the law, including 
the problem of its volume. 
That these Committees re-
quest. the State Crown Law 
Departments and the profes-
sional societies, including the 
country law societies, to draw 
to their attention any matter 
arising in practice which 
appears to call for reform. 
That each Committee prepare 
a report on such of these 
matters as it selects from 
time to time, and that in the 
preparation of these reports 
these Committees be assisted 
by trained research workers, 
some of whom might be em-
ployees of the Law Council of 
Australia. 
That such reports should con-
tain (a) a clear formulation 
of the basic problems, (h) an 
historical analysis of the way 
the present law came into 
existence, (c) a clear state-
ment of the purposes to be 
achieved by changing the 
law, (d) the legislative pos-
sibilities by which such 
changes might be effected, 
and (e) a summary of any 
known experience relevant to 
the choices open. 

Since those recommendations were made, 
the Law Council of Australia has, in fact, 
set up some committees. The recom-
mendations were made approximately 10 
years ago. Committees have been set up 
on criminal law, evidence, trade practices, 
matrimonial causes, hospital benefits, and 
a number of other subjects. The com-
mittees have produced quite a deal of 
notable work which is submitted to the 
conferences of the Attorneys-General from 
time to time. 

I would not like it to be thought for one 
moment that I am suggesting law reform 
is the exclusive province of lawyers. That 
is not the purpose of my remarks at all. 
The main burthen of my remarks is to 
stress the continuing need for law reform 
and the fact that this is something we 
must continue to support. However, there 
is a case for having lay, or non-lawyer, 
representation on some expert committees. 
There is great value in having on the com-
mittees intelligent lay opinion which can 
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bring to bear on the technical people 
perhaps what we might loosely describe as the common sense approach—or the com-
mon touch. Generally, private people are more in touch with the public's reaction 
to proposals for law reform. 

The United Kingdom has not gone into this question very much. Its law reform 
committees have been composed mainly of professional people. However, the United 
States of America and Canada have had 
law reform committees which included a number of laymen who have made con-
siderable contributions to law reform from time to time. There was one rather 
extreme case in Canada which I would like 
to mention. In that country a committee of the Canadian Bar Association was set up to consider questions of criminal law 
and the severity of sentences. A bright chairman on one of the committees, which 
consisted entirely of defence counsel, de-
cided it would be a good idea to invite the opinions of some of the inmates of 
the penitentiaries on questions of law 
reform. 

Accordingly, he wrote a letter to the editors of the Kingston Penitentiary Tele-
scope, which is a magazine published by the inmates of the Kingston Penitentiary. 
They considered the questions which the committee put to them and wrote back to 
the committee of defence counsel. First of all the editors thanked the defence counsel for having asked for their views and added 
the following comment:— 

We have not hesitated to speak 
frankly, because we feel we are speak-
ing to friends. After all some of us 
WOUIC not be where we are if it weren't 
for some of you. 

Perhaps that was taking it a little too far. 
There is. nonetheless, a good case for lay representation on law reform committees 
in Australia. 

Law Reform in Western Australia 
As you are well aware, Mr. President, we have the spectacle of having an official 

Law Reform Committee set up in Western Australia. That is a most forward move and I understand the committee is now operating from premises located in Sher-
wood Court. It has a budget and the nucleus of a staff. It consists of a chair-
man, who is a practising lawyer. a Uni-
versity representative, a representative from the Crown Law Department. and a 
draftsman. It is charged with  the task 
of considering specific aspects of the law 
which are referred to it by Cabinet, or to which Cabinet has given approval. This 
is the first step—and a most significant step—towards "continuing" law reform in 
Western Australia. I strongly commend the Government for having taken the step 
of setting up the committee. 

The approach to law reform should be practical as far as the committee is con-
cerned. Fclov.'ing on the remarks I have  

made, I believe it should be a practical approach—that is, a case by case, problem by problem approach as things crop up 
and appeal' to be in need of attention. I welcome the status which has been given 
to the committee and I hope it will con-
tinue to prosper. 

Obviously, each member of the commit-
tee cannot be an expert and the time will 
come when it will be necessary for the committee to farm out some of its work. I consider it will be necessary for it to appoint subcommittees of experts on par-
ticular subjects, or at any rate to call in 
somebody to advise it here and there. Clearly the law is so vast that everyone 
cannot be expected to be an expert on all aspects of it. Therefore I believe the com-mittee will find the need to expand, and I hope the Government will support any ex-
pansion of the committee as it is found to be necessary, as I believe it will be found to be necessary. I hope, too, that money 
will be forthcoming from time to time to pay for the cost of the expansion, and that the committee will be accorded the 
prestige which I believe its work demands. 

To sum up my remarks, Mr. President, so far as the future of law reform is con-cerned I feel we should not be pessimistic about it. We can see that some pro- gress has been made to date. We should not, be over-optimistic, because cisarly law reform is a difficult task and one that will 
take a long time to effectively and satis-factorily bring about in the community. However, we should attack the problem realistically. There is tremendo'js scope for legal research. The first points made 
by all the authors I quoted are that it is necessary to know the historical back-ground to the law which it is proposed 
to amend, and to know clearly all about the law before attempts are made to say what it ought to be. 

Therefore there is plenty of scope for legal research. There are many endow-
ments and benefactions for research of 
various kinds being availed of throughout 
the Commonwealth, but I am aware of the very few that have been made for legal re-
search, and yet it is a tremendc.sly im-portant task. 

As I have already said, I commend the Government for having constitmed this 
Permanent Law Reform Committee and it will be able to carry out a certain amount of research. Nevertheless there ample scope for more research, and while: I know that such work costs money and the Gor-
eminent has not sufficient. money :o carry 
out all the projects which compete for it, we would do well to bear in mind that, 
as a community, we must be preared to support research into our laws and their continuing revision; that is, the revision of the ordinary laws of the land which govern and regulate the affairs, the every-
day lives, and indeed the very we—:--'re and existence of ourselves and our children. 

8yAurhority. ALEX 8 DAVIES, Govcrnmet Print, 
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THE HON. I. G. MEDCALF (Metro-
politan) [4.34 p.m.]: Young men believe 
they can change the world, and so. I sup-
pose, do many young women. This is a 
good thing. As they grow older they begin 
to realise that they are not able to do 
the things they hoped they could do, and 
they find that some of the things they be-
lieved were certain when they were young 
are not so certain as they grow into 
old age. A wise old doctor once said to 
me, "Human beings ought to realise there 
are only two things which are certain in 
life; one is that you were born and the 
other Is that you will die." 

The Hon. A. F. Griffith: I thought you 
were going to say death and taxation. 

The Hon. I. G. MEDCALF: It Is on the 
assumption that everyone will die that 
the Commissioner of State Taxation has 
made his suggestions which have been 
incorporated by the Government in the 
Death Duty Assessment Bill - now before the 
House. It is a perfectly valid assumption 
and a prospect which we must all face. 

Mortality Tables 

The ages at which people die vary con-
siderably and it is purely an individual 
matter but not a matter of choice. It is 
sometimes illusory to talk about benefits 
which are given by legislation to widows 
and children. When one looks at the 
mortality tables one finds that most people 
die without leaving dependent children. 
The average person does not leave depend-
ent children when he dies because the 
children have passed beyond the age of 
dependency. We must bear that fact in 
mind when we are told of the great bene-
fits which are being conferred on the de-
pendants of deceased persons by this Bill. 

According to the mortality tables cur-
rently used by insurance companies, of a 
group of 10,000 people aged 20, in the 10 
years from the age of 20 to the age of 
29 an average of 112 will die. In the 10 
years between 30 and 39, an average of 
133 of the 10,000 people will die. In the 
10 years between 40 and 49. 318 of the 
10,000 will die. But in the 10 years between 
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50 and 59, 929, or just on one-tenth of 
those 10,000 people, will die; and of course 
the proportion becomes higher above the 
age of 60. 

By the age of 49, most people have no 
dependent children; that is to say, child-
ren under 16, which is the definition 
of dependent children given in the Bill. 
So that to say a benefit is being conferred 
because It allows a deduction for depend-
ent children is tantamount to saying the 
benefit is being conferred on only a 
minority of people who, on the average, 
die before the age of 49. The majority of 
people who die after that age do not have 
dependent children, and this is the fact 
we should bear in mind when we weigh 
up the benefits to be conferred as a result 
of the additional concessions provided in 
this Bill. 

No Help from Governments 
I have previously spoken about probate 

duty and Federal estate duty, and I regret 
there has been no attempt by the Com-
monwealth and State Governments to 
reconcile probate and estate duty. On a 
previous occasion I spoke at some length 
about the desirability of reconciling the 
administration—if not the duty Itself—in 
the collection of Federal estate duty and 
State probate duty. The duty was being 
collected from the same people by both 
State and Commonwealth Governments. 
That was the position when I spoke on 
this subject some three years ago, and the 
position is still exactly the same as it was 
then. 

The State Government has its adminis-
tration, and the Commonwealth Govern-
ment has its administration. They are col-
lecting duty from the same estates, and 
they are collecting it largely on much the 
same principles; and yet there are different 
administrations handling the collection of 
the same duty from the same estates. 

Multiple Death Duty 
No attempt has been made to reconcile 

this double administration, and I regret 
this. Nor has the Commonwealth made 
any attempt to abolish Federal estate duty, 
which many people besides myself have 
been advocating. I believe there is no excuse 
for Federal estate duty being con-
tinued while the Income tax rates remain 
as high as they are at present. No attempt 
has been made to reconcile that. I am not 
aware of the State Government having 
made representations to the Common-
wealth Government to abolish Federal 
estate duty. Nor as far as I am aware has 
any attempt been made—and the Min-
ister may correct me if I am wrong—to 
reconcile the probate duty that may be 
levied on the same items by the different 
States.  

register which happen to be in respect of 
a company incorporated In New South 
Wales, then three lots of probate duty are 
payable on the same shares—Western Aus-
tralian, New South Wales, and Victorian 
probate duty. Four lots of probate duty 
could be payable if Queensland happened 
to come into it in some way—and this has 
happened. In addition, Federal estate duty 
must be paid on those shares. So one lot 
of shares could attract five lots of duty. 

It is true that our Act provides for an 
abatement in respect of some of that duty 
upon application being made. It is also 
true that the Bill before us provides for 
a simplification of the procedure so that 
no longer will it be necessary to apply for 
a deduction; it will automatically be 
deducted before the assessment is made. 
That small administrative gain is, I believe, 
worth while. 

However, generally speaking, we are still 
in the antediluvian situation that we have 
been in for some years; that is, we have 
both State probate duty and Federal estate 
duty, and several lots of duty may be levied 
on the same assets. 

Duties should be Abolished or Reduced 
I believe that Federal estate duty 

should be abolished and that State probate 
duty should be progressively reduced. 
Instead of that, Federal estate duty has 
not been abolished and there is no sign 
that it will be; and State probate duty 
is in fact being increased by some of the 
provisions in this Bill. The reason I believe 
action should be taken to reduce State 
probate duty, and also Federal estate duty, 
is that the taxpayers during their lives pay 
income tax, and it is out of what is left—
out of their savings—that estate and 
probate duty is paid. So in a sense there 
is a double duty; they pay income tax 
and then when they die death duty is 
levied on what is left. 

In addition, the rates of duty have re-
mained the same, and still remain the same 
under this Bill, generally speaking; and 
we have an inflationary situation in which 
estates are becoming greater all the time 
because the value of houses and other pro-
perty is increasing constantly. So a person 
now leaves more than a person In the same 
situation did 10 years ago. That is the 
situation we get in an inflationary economy. 
The rates of duty should be varied, be-
cause if the rates remain the same, then 
the same asset will attract a higher duty 
each year because it becomes worth more 
in terms of an inflated currency. For that 
reason alone there should be a change in 
the rates. 

Taxpayers Paying More and More 
All of this, of course, means that the 

For example, if a Western Australian taxpayer is paying more and more all the 
person has assets located In Victoria in time. Do not let us kid ourselves; more 
that he has some shares on a Victorian money, be it income tax or other duty, Is 



being taken out of the pockets of the tax-
payers all the time. So I believe that if 
we are not actively taking steps to reduce 
probate duty—which I advocate—then we 
are actually taking a retrograde step, and 
we are out of touch with the times in 
which we live. 

There are many unpleasant features of 
State probate duty, and I will not go into 
them in any detail. We all know the situa-
tion in which a wife is left when her 
husband dies. She is without the bread-
winner and in many eases unable to cope 
with the problems which suddenly beset 
her and which are completely unfamiliar 
to her. This is quite apart from the trauma 
and the personal loss that she has suffered 
as a result of the death of her husband. 
She now has the task of managing the 
assets—whatever they may be--of the 
estate and looking after the business side 
of things when perhaps in many cases she 
does not even know how to write out a 
cheque. She has to turn to whatever 
friends and relatives she has to help her 
In this dilemma. It Is no comfort to her to 
know that in this Bill we are proposing 
that if she does not put her statement of 
assets and liabilities in within six months 
she will have to pay interest on the duty 
which is assessed; and when it is assessed 
if she does not pay it within 30 days she 
will have to pay interest on the assessment. 
I do not think we are making It any easier. 

The Posit-ion in Western Australia 
I know the commissioner has power to 

defer duty; but how does she go cap in 
hand, so to speak, to the commissioner? 
It Is all very difficult. I believe probate 
duty should be progressively reduced; it 
should not be increased. 

Western Australia, generally speaking, 
has had a reasonably favourable reputation 
—in spite of what I have said—in 
the duty situation in this State as com-
pared with one or two of the other States. 
No doubt the Minister will quote this back 
to me when he replies, and that will be 
fair enough. 

There have been certain advantages to 
people who have had to pay duty in the 
State of Western Australia. It has been 
said it is a good place to live in and a good 
place to die in. I have heard people from 
New South Wales say that Western Aus-
tralia is a much better place to die in from 
a duty point of view than is New South 
Wales. 

It Is still a good place to live in; but 
we may be reaching the stage where it 
might not be a good place to die in. It is 
perhaps not fair for me to expect a Labor 
Government to reduce death duty, because 
it Is not in accord with the policy of the 
Labor Party to do so; although Mr. Tonkin 
In his policy speech did say he was going 
to make certain arrangements about this. 
On page 23 of his policy speech, Mr. 
Tonkin said— 

Whilst not believing that probate 
duty should be completely abolished 
and huge estates left to grow into 
even greater accumulations of wealth, 
a Labor Government will legislate to 
provide substantial relief from the cur-
rent probate laws of the State, with 
specific attention to the position of 
widows and dependent children. The 
matrimonial home and its contents 
will be exempted from duty as will also 
life assurance to an amount of $20,000. 

Life Assurance under Attack 

In fact the main attack in this Bill is 
directed against life assurance. So far as 
the reductions for widows and dependent 
children are concerned, just how practical 
and significant are they from the figures 
I have quoted from the mortality tables? 

Assigned Life Policies 

I have said that most deceased estates 
relate to people who are over 49 years of 
age. Most of these people do not have de-
psndent children under 16 years of age. 
So far as life assurance is concerned, In 
this Bill there are provisions which state 
that assigned policies will now become duti-
able if the deceased has paid the pre-
miums, or part of the premiums. They were 
not dutiable before for probate duty; they 
were liable for what was called succession 
duty which was at a different rate alto-
gether. They were not part of the estate; 
they were not lumped into the estate and 
they did not increase the totality of the 
estate. 

Now, however, these assigned policies will 
be liable for probate duty along with all 
the other assets of the estate. There is no 
time limit. If a man assigned a life policy 
to his wife 20 or 30 years ago and con-
tinued to pay the premiums, or part of the 
premiums, himsell, that goes back into his 
estate, although he did it at the time be-
cause he felt it would provide a fund from 
which she could pay probate duty, or from 
which she could support herself, or pay off 
the mortgage. 

That now comes into his estate; though 
it would not have come into the estate pre-
031131y. A number of other transactions 
-matters which were attended to com-
pletely; acts that were performed and 
deeds that were signed, sealed, and de-
livered years ago—are now to be brought 
back Into the estate. 

When assigning a life policy both the 
parties sign a little form on the back of 
the policy which is stamped and sent to 
the life assurance company. If the form 
is not stamped the assurance company 

either sends it back and asks the people 
concerned to stamp it, or stamps the form 
itself and sends the parties the bill. 



This means that a husband has paid 
stamp duty and is acting within the law 
and knowing he will have to pay succes-
sion duty.  Having assigned the policy to 
his wife it will be brought back Into the 
estate as If he owned It; though he does 
not. But if he has been paying premiums 
on it it becomes part of his estate. This 
Is one of the provisions in the Bill. 

Usually a man assigns a policy to his wife 
to enable her to pay probate duty, or to 
provide funds which she could get from 
the company immediately on his death; 
she does not have to wait for the formali-
ties of probate. But no more will this be 
the case. That now goes back into the 
estate and is to be included in the state-
ment of assets and liabilities which will be 
assessed for duty by the commissioner; 
although it is not really part of his estate, 
and his estate does not receive it. The 
policy has been assigned years ago. It Is 
hard to see why such a provision appears 
In a Bill of this type when Mr. Tonkin 
said— 

The matrimonial home and its con-
tents will be exempted from duty as 
will also life assurance to an amount 
of $20,000. 

Mr. Tonkin's Mandate 
I believe Mr. Tonkin had a mandate for 
his policy; I think he had a mandate 
to do something about life assurance; at 
least in my book he had such a mandate. 

He has done something about it, but It 
is not exactly what was said in the policy 
speech. What I have said does not apply 
only to policies that have been assigned: 
it applies to policies that have been taken 
out by a wife on her husband's life. These 
are also included; where the wife takes out 
a policy on his life and he continues to 
pay the premiums. The Bill also applies to 
company or partnership insurance which 
has now been brought in and on which 
double tax will be payable. 

Partnership Life Assurance 
If partners insure one another's lives so 

that on the death of one the other can 
buy out his share, not only does a person 
pay the duty on his partnership share—
as he should do—but his estate is liable 
for duty on the policy his partner takes 
out and collects; when he dies and the 
partner collects the money the deceased is 
charged duty on that policy in his estate 
although the deceased's estate does not 
get the policy. So there Is double tax pro-
vided in clause 10 (o) of the Bill. It needs 
attention. 

I hope the Minister will give some atten-
tion to the amendment which I propose to 
place on the notice paper in that respect. 
There are other provisions in the Bill 
which offend against other principles. 
There is one principle about which we have  

heard a lot in this House, and which Is 
very important; namely, that legislation 
should not he retrospective. 

Retrospective Provisions 
I have already said that this Bill applies 

to insurance policies which were perhaps 
assigned 20 or 30 years ago and about 
which one can do nothing. If one assigns 
a policy one cannot get it back unless it 
is assigned back; but what good is that? 
In any event, the Bill applies to things 
which have already happened; things 
which have been done and which have 
been signed, sealed, and delivered, and on 
which stamp duty has been paid, and 
which have been effectively "wrapped up". 

There are numerous clauses in the Bill 
which in fact make dutiable things which 
have already happened and which are 
beyond the power of the person to change; 
they are things which have been done 
legitimately, not under a loophole, but 
under the law—within the provisions of 
the Administration Act; they are settle-
ments, and legitimate transactions which 
cannot be changed and which now come 
back into the estate and are placed in the 
residue of the estate for probate duty pur-
poses. As I have said, this Bill makes 
dutiable acts which have already been 
performed; deeds which have already been 
executed; settlements which have already 
been made; and dispositions which have 
already been effected, and where stamp 
duty has been paid. These are irretriev-
able acts which one party is quite unable 
to alter. They are deeds done and trans-
fers or dispositions made. 

That is what I mean by retrospective 
legislation; a more accurate expression 
would probably be retroactive legislation; 
because it deals with things which have 
happened; which have occurred in the 
past; deeds, documents, and transactions 
which are being brought into an estate. 
This is retroactive. 

The Hon. J. Heitman: You would not be 
safe with a Government doing that. 

The Hon. I. G. MEDCALF: In my opinion 
it should not be; it is bad law. These 
acts were done by the people under the 
current law; at the time they were legiti-
mate arrangements under the current law; 
they were dispositions made effecting 
family arrangements, marriage settlements 
and other dispositions. Gift duty, stamp 
duty and registration fees were paid with 
the full knowledge of the Taxation Depart-
ment—both Commonwealth and State; 
there was no attempt at concealment be-
cause they were legitimate arrangements. 
Yet they are now being brought in and 
being made dutiable without credit being 
given in some cases for the stamp duty 
paid or the registration fees or the com-
pany fees that were paid or of the profes-
sional or other fees that were paid. 
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However, I do not propose to object to 
all the matters I have raised. I draw 
attention to them. I believe they are bad. 
I propose only to object to the most flag-
rant ones which affect the case of the 
average person. I do not propose to worry 
about the remote cases; about the obsolete 
provisions in some cases; the unusual ones 
or those that are abstruse. 

I will not worry myself or the House 
about those which do not have very much 
practical significance or affect many 
people, but in principle they are still bad. I 
will raise only the most practical examples 
and those which have a practical applica-
tion to the ordinary circumstances of aver-
age people. 

"Loopholes" 
Much has been said about loopholes in 

the Act. I have no brief for the loophole 
experts although what they do is un-
doubtedly, in some cases, legitimate. I 
have no brief for those who are looking for 
loopholes in the law to take advantage of 
them to avoid payment of what is probably 
a legitimate amount in certain cases. I 
have no brief for those persons. I am de-
fending the average man who made ordin-
ary arrangements about his moderate es-
tate to protect those he should protect; 
that is, his next of kin. I am doing that 
deliberately because, like most members in 
the House, I was brought up in the days 
when it was believed to be a man's obliga-
tion to look after his next of kin, and not to 
expect the State to do so. Most members 
In this House are of a sufficient age to have 
been brought up in the days when it was 
not the popular philosophy that the world 
owed them a living. That philosophy did 
not operate when most members here were 
younger. I know we have one or two 
young members here, but I cannot see any 
of them at the moment. 

A Man's Obligation to Provide 

The average man in the community has 
never traded on the belief that the world 
owes him a living. He believes It is his obli-
gation to provide for his close relatives—
his wife and children—and that it is his 
obligation, as he struggles—and in the past 
most men have had to struggle—to protect 
his next of kin against the wolves of so-
ciety after he dies. 

For that reason I will concentrate on 
the average case. I am opposed to double 
taxation although I can do little about 
the prime examples of double tax; that is, 
income tax and death duty on assets left, 
or probate duty and estate duty on the 
same assets. This is a matter of Govern-
ment policy and if the Government is in 
favour of it or is prepared to allow the 
double tax to continue, I am a voice cry-
ing in the wilderness. I know, because I 
have cried before. 

The Hon. J. Dolan: Has this situation 
just developed? 

The Hon. I. G. MEDCALF: No. 
The Hon. J. Dolan: It was so when the 

Liberal Government was in office? 

The Hon. I. G. MEDCALF: It has been 
the situation icr many years. I am com-
plaining that nothing has been done about 
it. 

The Hun. A. F. Griffith: It was so dur-
ing the days of our Government, and I 
have not changed my views that probate 
is an iniquitous tax. 

The Hon. J. Dolan: You had 12 years 
to change it. 

The Hon. A. F. Griffith: We did. 

The Hon. I. G. MEDCALF: If I may 
interrupt this conversation— 

The Hon. J. Dolan: I am sorry. 

The "Double Tax" Provisions 

The Hon. I. G. MEDCALF: —what I am 
proposing to do something about is the 
direct double tax provisions in the Bill. 
I am referring to duty which is assessed 
twice on the one item. As a result of objec-
tions raised attempts were made in the 
Assembly to remedy this. Some of the 
provisions were amended, but others were 
not and I v,-ill place on the notice paper 
some amendments to remedy more. 
Frankly I do not know whether I will 
cover them all, but certainly some of the 
provision require urgent attention before 
the Bill passes through Parliament. 

I am referring particularly to clause 10 
(2) (h) on page 12 which deals with the 
surrender of a life estate and renders the 
property dutiable, plus the consideration 
received for the surrender. Another pro-
vision which requires attention Is clause 
10 (2) (0) on page 14 which renders 
partnership or other life assurance which 
passes to another on death, liable to duty, 
plus the partnership or other Interest, al-
though the deceased never receives the 
benefit of the life assurance and it Is not 
properly part of his estate. 

In those cases particularly double duty 
is payable. The commissioner would pro-
bably say he would not think of charging 
double duty in those cases, and I would 
accept his word, but it does not alter the 
fact that I believe the proposals we have 
before us will do just that and that there-
fore they should be amended. In respect 
of superannuation and life assurance, with-
out wishing to weary the House, I draw 
attention again to the fact that Mr. 
Tonkin said he would exempt the home 
and life assurance up to an amount of 
$20000. Under the Bill, superannuation 
Payments which were never before liable 
for duty are to be made liable. 

Superannuation 

Most of us know what superannuation is 
and most of us know how it is contributed. 
It comes out of the wages, salary, or in- 

M. 



come of working people; and by "working 
people" I mean people who are working for 
their living, not people who are born with 
a silver spoon in their mouths. That is 
what superannuation is and it is con-
tributed to out of the weekly pay, salary, 
or income people receive, and it is con-
tributed in fairly regular amounts. 

How can anyone say that the money 
Is normal investment money—that it is an 
investment of wealth? That mnev is 
earned by their blood, toil, sweat, and tears 
and could be described properly as 
"blood-and-sweat" money because that 
is just what it is. It comes out of 
their pay, or what is left of it after they 
have paid their income tax and other obli-
gations, and have arranged to take home 
enough to support themselves and their 
families. That is what superannuation is. 
No-one can say that such money is the in-
vestment of the wealthy. This is the action 
taken by the breadwinner who wants to 
protect his family against fate, his em-
ployers, society, Ill-health, and what you 
will. He does not know what the future 
holds in store for him so, being a prudent 
man with a wife and children, he puts 
money away into a superannuation fund 
out of his hard-earned income to try to 
ensure the security of his relatives in the 
event of his untimely death. 

If he lives to receive that super-
annuation, he is a lucky man. I am not 
talking about that situation because what 
is left of such money in those circum-
stances will go into his estate after he 
dies. I am talking about the money which 
comes because he dies—the superannua-
tion or pension which is there to be 
paid out to his dependents. That is what 
I am referring to. Traditionally that 
has not been subjected to duti-  in most 
cases; but now, if a man dies, the State 
will take its share because It will add that 
superannuation on to his estate and will 
get Its pound of flesh from it. Section 90 
(3) of the Administration Act states that 
duty shall not be payable in respect of the 
beneficial interest in any money received 
or payable under any bona fide super-
annuation or pension scheme or arrange-
ment. 

That section states that duty shall not 
be payable. There are no strings attached 
or qualifications provided it is a bona 
fide superannuation or pension scheme or 
arrangement. 

The Hon. A. F. Griffith: You are speak-
Ing of superannuation in a lump sum? 

The Hon. I. G. MEDCALF: Yes, payable 
to a relative on the death of the person. 
It may be in a lump sum or in the form of 
a pension, but whatever it is, it is capable, 
for duty purposes, of being turned into a 
capital figure. 

The Hon. G. C. MacKinnon: Would that 
apply to our superannuation for our wives 
If -u'e lmpened to die before we retired? 

The Hon. 1.. G. MEDCALF: Yes. 
The Hon. G. C. MacKinnon: They would 

have to pay probate on that? 
The Hon. I. G. MEDCALF: Yes. 
The Hon. G. C. MacKinnon: That is dis- 

graceful. 
The Hon. I. G. MEDCALF: In most cases 

at present superannuation is not dutiable. 
It is dutiable in some cases because it 
does form part of the estate; but in nine 
cases out of 10—or in most cases where 
there is a discretion in the trustees to pay 
to a widow or one of the children or other 
next of kin—it is not dutiable; and the 
commissioner knows this. Nor is it pay-
able under the situation I just mentioned 
under section 90 (3) of the Administration 
Act which will be repealed. 

Under the Bill now, whether or not there 
is a discretion in trustees, the super-
annuation will be clearly part of the 
estate. This will occur under clause 10 
(2) paragraph (o), unless it passes to the 
widow, a child under 16, a full-time stud-
ent or apprentice under 25, or to one or 
two other categories of people. Unless 
the money goes to one of these people, it 
is dutiable. 

I think I have already illustrated from 
the Australian life assurance companies' 
mortality tables that the majority of 
people in this category do not have child-
ren under the age of 16 when they die. 
I know some do have dependent children, 
but they are not the ones I am discussing 
because the majority of people do not have 
dependent children and therefore in most 
cases the money received from super-
annuation will be dutiable unless it goes 
to one of those people I have just men-
tioned. Consequently superannuation funds 
which were exempt before will no longer 
be exempt unless the beneficiary is in 
one of those categories. 

Superannuation should be Sacrosanct 
This I believe is wrong in principle. 

Surely something should be sacrosanct and 
I believe that this applies to the blood-and-
sweat money of people who have worked 
all their lives. The Commonwealth does 
not touch superannuation. I will say that 
for the Commonwealth. I have not been 
able to say many good things about it, 
but at least it does not touch superannua-
tion because it is not dutiable. 

The Hon. A. F. Griffith: I hope the Com-
monwealth does not hear you say that. 

The Hon. I. G. MEDCALF: The Com-
monwealth knows very well that It has 
already had its cut through income tax. 

The Hon. A. F. Griffith: And it gets its 
cut even out of superannuation in the 
form of tax. 

The Hon. I. G. MEDCALF: It will again, 
too, if a person collects superannuation 
after he turns 65 and then dies with some 
of it still in the bank. Of course the State 



will get some too if the man collects his 
superannuation, because it goes into the 
estate once it is paid out. Once the man 
has received it, it is no longer superannua-
tion, but goes into the estate. 

The people who suffer are those who are 
left when somebody dies leaving super-
annuation that was paid for by the bread-
winner when he was still working. 
I am talking about bona fide super-
annuation funds. I am not talking about 
rackets but about bona fe funds. If the 
Commissioner of State Taxation or any 
Minister would like to tell me that bona 
fide superannuation funds are rackets, I 
invite any one of them to a public de-
bate. I hasten to add that neither the 
Minister nor the commissioner has said 
that. 

The Hon. J. Dolan: I can guarantee there 
will be no debate because neither the 
Minister nor the commissioner would have 
the time. 

The Hon. I. G. MEDCALF: Little or 
nothing about superannuation was said in 
the Minister's second reading speech. In 
addition, little or nothing has been pub-
lished on it in the Press. The fact is that 
the public do not know that superannua-
tion will be included where previously it 
was not in most cases. 

Annuities 
What about insurance? Let us consider 

the purchase of an annuity. This has been 
condemned in this measure and, in saying 
this, I am referring to the provision in 
clause 10 on page 11 of the Bill. Annuities 
are a normal, usual, commercial transac-
tion between a citizen and an insurance 
company. 

What happens is that a person, who is 
becoming elderly, decides to make sure he 
will have enough to live on for the rest 
of his life. Let us suppose he has $50,000. 
He may approach an insurance company 
and say he has $50,000 and wants to buy 
an annuity. The insurance company 
agrees and says that If the man pays the 
company $50,000, the company will 
guarantee to give him S5,000 a year for 
life. The Insurance company is gambling 
on average life expectancy that the man 
will not live 10 years. The man is gambl-
ing and hoping that he will. He accepts 
the bet. He buys the annuity by paying 
the insurance company $50,000. 

The Hon. J. Dolan: Would he not be 
better off by putting the money in the 
bank and collecting the interest from it 
each year? 
The Hon. I. G. MEDCALF: Different 

people organise their affairs in different 
ways and some people purchase annuities, 

The Hon. D. J. Wordsworth: He would 
get $5,000 a year for the rest of his life 
and he is gambling that he will live for 
a long time. 

The Hon. I. G. MEDCALF: I am g:,tefuI 
to Mr. Wordsworth for that interjection. 
I was actually thinking of the situation 
whereby the company works out that the 
person has only a 10-year life expectancy, 
but the person hopes he will live for a 
longer time. In other words, it is a 
gamble on both sides. The insurance 
company gambles that the person will not 
live for more than 10 years and the :erson 
who buys the annuity gambles that he will. 

Let us suppose that such a person is un-
fortunately struck down a year latc: by a 
motorcar. Up to that time he had teen in 
perfect heath—he did not drink or smoke, 
and did exercises every morning. 

The Hon. J. Dolan: He does net have 
much to live for. 

The Hon. I. G. MEDCALF: That erson 
is struck down by a motorcar. 

The Hon. A. F. Griffith: He was not 
wearing his seat belt. 

The Hon. I. G. MEDCALF: Having pur-
chased the annuity he dies one year after-
wards. What will happen under this 
measure? His estate will immediately be 
liable for duty on the $50,000 he paid to 
the insurance company, less $5,000 which 
he received in the first year. In other 
words, S45,000 will be added to his estate 
although he has paid that money to the 
insurance company. The insurance com-
pany will not pay it back, because it made 
a bargain. The company was prepared to 
pay the man a fixed amount for the rest 
of his life. 

The Hon. G. C. MacKinnon: Is it pro-
posed that probate duty will be paid on 
that? 

The Hon. I. G. MEDCALF: Probate duty 
will be paid on $50,000 less the $5,000 
which was received In the first year. 

The Hon. G. C. MacKinnon: Surely not 
even this Government would do a thing 
like that 

The Hon. I. G. MEDCALF: Perhaps 
when he is floating around In heaven he 
may say that he made a bad bargain. 
Many people make such arrangements not 
thinking that in a year's time they will 
be floating around in heaven. 

The Hon. A. F. Griffith: You are wrong 
in one respect. The deceased will not 
pay the probate duty but his dependants 
will. 

The Hon. I. G. MEDCALF: I am also 
wrong in another respect; not all people go 
to heaven. We cannot blame the deceased 
because he lived for only one year. This 
was not his fault. He wanted to live 
longer and he did not die to cheat or spite 
the probate office. 

There is an example in the extlanatory 
booklet of a person who died about a year 
after taking out an annunity. It is given 
as an example of what appears to be a 
deliberate attempt to cheat the probate 
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office. I realise that people with fatal 
diseases often know they are going to die 
and may make arrangements to try to 
cheat the probate office. If that Is the 
case I would propose an amendment to the 
clause which would enable the probate 
people to get back at those who deliberate-
ly attempt to evade duty. However, we 
should not penalise normal, reasonable, 
proper transactions such as the purchase 
of an annuity. 

"Probate" Insurance 
I have already referred to clause 10 (2) 

(1) which deals with a life policy becom-
ing dutiable when it has been taken out 
by the deceased and assigned to his wife, 
but the premiums were paid by the 
deceased. That will now be dutiable. It 
was taken out to provide for a wife and 
it is sometimes known as probate Insur-
ance. Stamp duty has been paid on 
the assignment. It has been registered, 
and it is the property of the wife. 
It is to be treated as the deceased's 
by the probate office because he paid the 
premiums. He did so because he was the 
breadwinner and probably the only one 
who earned income. Also, he wanted it 
as an income tax deduction which he could 
obtain against his income if he paid the 
premiums. This is quite normal and 
reasonable. He also knew he would be 
liable for succession duty. It is a legiti-
mate arrangement and one which is men-
tioned under the Administration Act. The 
Bill propo&cs to bring this in for probate 
duty and I believe that is wrong. 

Exactly the same situation arises in con-
nection with a policy taken out by the 
wife on her husband's life when he had 
paid the premiums. Although the wife 
took out the policy, because her husband—
now deceased—paid the premiums, it is 
now dutiable in full. In saying this I am 
referring to premiums, bonuses, and every-
thing associated with it. 

I say it is unfair to make the law retro-
spective in connection with both of these 
transactions. It will catch the little 
people who acted prudently within the 
letter of the law. There Is no loophole, 
because this is written into the Administra-
tion Act in almost the same words. I refer 
to section 90 (1) (c) and 90 (1) (d) of the 

Administration Act under which people 
are liable for succession duty at a dif-
ferent rate. Now it is intended to bring 
this in for probate duty; in other words, to 
include it in the estate. 

I believe certain provisions in the Bill 
deal a body blow to certain life assurance 
arrangements which many people have 
made. People have acted on the faith of 
the existing law and on the faith of repre-
sentations made to them by their advisers 
over a period of 40 years or more. I find it 
hard to reconcile Mr. Tonkin's comment 
that life assurance policies, etc. up to 
$20.000 are to be exempted. 

Life Estates 
Life estates are another feature. In 

many cases wills are traditionally drawn 
in such a way that the wife receives the 
estate, or interest therefrom, for her life 
and upon her death the assets go to the 
children. Under the proposals in the 
measure the estate of any person who 
dies with a will such as that will be liable 
for extra probate duty. If a person has 
such a will it will be necessary for the will 
to be redrawn, otherwise there will be a 
liability to pay additional duty. 

Under the proposals of the measure 
there is to be a $20,000 exemption where 
a gift is made straightout to the wife. 
However, in the case of a life estate to a 
wife there is to be no exemption. Conse-
quently, where a wife is given a life estate 
it will not be possible to claim exemption 

from duty. 
Many people who have made wills giving 

their wives an estate for life will have to 
redraw their wills. In fact this must be 
done in all cases if they want to avoid the 
additional duty. The practice of giving 
the wife an interest for her life is a sens-
ible and time-honoured method of organis-
ing a person's affairs. Sometimes it goes 
further. Sometimes a man gives his wife 
an estate for life or until such time as 
she remarries. If the wife remarries the 
estate goes over to the children, because 
the person who has drawn the will expects 
the new husband to look after her. These 
are well recognised methods of arranging 
People's affairs. They will not be any good 
in future and anyone who has drafted his 
will in such a way will have to redraw It; 
otherwise, the estate will be penalised for 
duty. 

Life estates should not be taxed out of 
existence. It will mean that there will be 
no more life estates. Every will which has 
been drawn on the basis of a life estate 
will need to be changed and a wife will 
have to be left a legacy of $20,000 in order 
to comply with the legislation and obtain 
Probate concessions. This is absurd and 
unnecessary. 

I propose some minor amendments which 
will rectify the situation and I hope the 
Government will accept those amendments 
in the spirit of assisting widows which it 
has indicated it desires to do. 

Long-term Debts 
I wish to say a few words about long-

term debts, particularly as they concern 
farmers. People often sell property and 
this applies particularly in the case of a 
father, who is a farmer, with a son, who 
is also a farmer. Frequently a period of 
15 or 20 years is allowed to the son to pay 
for the farm. In most cases—I would say 
In 95 out of 100—these are genuine ar-
rangements. I have never struck one that 
was not. A father will frequently sell his 
farm to his son on a long-term basis to 



make It easier for his son to buy the farm. 
There are enough problems as it is in a 
lather ensuring that the property will con-
tinue to be run by his son. The father 
wishes the son to continue running the 
farm and this could be perhaps his dearest 
wish. For this reason he often sells on 
easy terms, free of interest, over a long 
period to ensure that the son will be able 
Lo buy the property gradually out of in-
come. 

What will happen under the measure is 
that the instaiments which will be owing by 
tne son over, say, 20 years will be added 
together. If the figure comes to $60,000, 
payable at $6,000 over 10 years, on the 
death of the father $60,000 goes into the 
estate, although it will be 10 years before 
the amount of $60,000 comes in. The face 
value—or the nominal value—of the debt 
straightaway comes into the estate. 

This provision has been included to 
eaten one or two smart alecks who have 
made a dodge out of this. For the sake 
of those one or two, all the genuine people 
who have used this arrangement legiti-
mately are going to be penalised unless 
the commissioner believes it is a normal 
commercial transaction. We must rely on 
the commissioner making up his mind and 
sauistying himself on that. 

The Hon. G. W. Berry: Have you met 
any ox tnese smart alecks? 

The Hon. I. G. MEDCALF: I have not 
struca them, but I have heard of some. 
I know there are smart alecks because I 
have read about them in taxation reviews. 
It is untortunate that the good must suffer 
witn Me bad. The 95 good cases must be 
penalised because of the five bad ones. 

It is unfortunate that we draw our laws 
in such a way and this will be the effect of 
the Government's proposals. What about 
the collection of the money? This is what 
concerns me. It Is still going to take 10, 
15, or 20 years to collect that money. The 
son cannot pay any faster because the 
probate commissioner has included it in 
the estate as being dutiable. 

The son cannot pay the money any 
faster. It will still take 10 to 15 years to 
pay the debt because it was worked out 
to be paid off out of his income. Probably 
a risk was taken about good seasons to al-
low the son the ability to pay. However, the 
duty must be paid straightaway, otherwise 
it, will attract Interest of up to 10 per cent. 

The duty must be paid unless the com-
missioner defers it. We cannot make the 
commissioner defer the duty; we must rely 
on his good offices. I am not making an 
insinuation about the commissioner. When-
ever he is appealed to, he usually acts on 
a humane basis. I have had very good ex-
periences with him in this respect. However 
I believe that cases will occur when we 
should be given specific authority In some 
sioner's good offices. The commissioner  

should he given specific authority in some 
cases to defer collection of duty for a 
period. 

I propose to place an amendment on 
the notice paper to this effect, it is the 
very least 1 can do. I have already ob-
jected to the fact that out of 100 people, 
95 good ones will be penalised in order to 
catch the five bad ones. I would like to 
strike out the whole provision. 

The Hon. C. R. Abbey: Why not? 
The Hon. I. G. MEDCALF: I would be 

accused of interfering with the Govern-
ment's policy. 

The Hon. T. 0. Perry: You will be 
accused of it whether you do or not. 

The Hon. I. G. MEDCALF: Do you mean 
I may as well do it? 

The Hon. J. Dolan: Who will do the 
accusing? 

The Hon. A. F. Griffith: You will. 

The Hon. I. G. MEDCALF: I am simply 
saying, and I hope the Leader of the House 
will note this, that the amendments I in-
tend to place on the notice paper are very 
mild amendments. They could have been, 
and they still could be much stronger. I am 
not making a threat, but I do say that good 
reasons exist to take a stricter view of 
this measure than I have taken. 

People in the community have said to sue, 
"I hope the Legislative Council will strike 
out some of the things in that Bill." I 
have had to say to them what I invariably 
say in these circumstances, "I do not know 
what the Legislative Council will do. The 
members will make up their mind at the 
time." 

The Hon. J. Dolan: That is today's funny 
story! 

The Hon. A. F. Griffith: The Leader of 
the House thinks that is today's funny 
story! 

The Hon. I. G. MEDCALF: I do not know 
what he is referring to. He must be think-
ing of what he said in the debate on the 
previous Bill. 

The Hon. A. F. Griffith: That is right 

Interest to be Charged 

The Hon. I. G. MEDCALF: I wish to 
make a few general observations about 
some other matters in this Bill. Clause 32 
refers to the interest on duty and it com-
mences— 

(1) Where a statement is not filed 
within six months of the death of a 
deceased person or within such further 
time as the Commissioner may allow 
under section 13, interest calculated on 
the amount that is subsequently as-
sessed as duty on that estate shall be 



Sob 

Where such investments have been 
charged to estate duty, executors, or 
other persons accounting for duty, who 
realize them within 12 months of the 
death, will, subject to certain safe-
guards, be able to claim that the total 
of the sale prices should be substituted 
for the total of the date of death 
values of the investment realized. 

I commend that to the Minister because 
I believe it would be a far more equitable 
way to adjust an unfortunate situation. 

Gifts within Three Years of Death 
There is another unfortunate situation; 

that is the one in relation to a person who 
makes a gift within three years of the 
date of his death and does not live for 
the whole three-year period. The total 
amount of the gift is brought into his 
estate because of this arbitrary period of 
three years. We have had this provision, 
of course, for a long time; it is not new 
to this Bill. 

In regard to the provision of averaging 
over a three-year period, the case of one 
unfortunate person was quoted to me. The  

gentleman who brought the case to my 
notice said that this person had died five 
days short of the three-year period and the 
whole value of a house that was given 
away had been brought into the estate for 
duty purposes. To me that seems to be a 
rather severe action when the deceased 
died only five days short of the period laid 
down. If there had been some method by 
which this period could have been averaged 
out, the amount of duty could have been 
reduced proportionately. 

Amendments to be Proposed 
I ask the Minister to investigate the 

queries I have made. * I  propose to place 
certain amendments on the notice paper, 
and I will hand the Minister a copy of 
them so that he may have an opportunity 
to reply to them should he wish to do so, 
as I understand the Treasury will probably 
be anxious to have the Bill pass through 
this House. However I reserve the right 
to move further amendments if adequate 
answers are not forthcoming. In all other 
respects, I support the Bill. 

Footnote: Some of the amendments proposed by Mr. Medcalf were accepted in principle by the 
Government; others which the Government would not accept were passed by a majority of the 
Council and later accep:ed by the Assembly. 

24316 / 1 /74-500 WILLIAM C. BROWN, Government Printer, Wstem Australia 



1973 
VESTERN AUSTRALIA. 

LONG SERVICE LEAVE ACT 
AMENDMENT BILL 

SPEECH BY 

THE HON. I. G. MEDCALF, M.L.C. 
(Metropolitan Province) 

IN THE 

LEGISLATIVE COUNCIL 
ON THE 

17th MAY, 1973 

Reprinted from Hansard.  

607 

THE HON. I. G. MEDCALF (Metro-
politan) [11.09 a.m.]: Long service leave 
originated in Western Australia so far as 
non-Government employees are concerned, 
not in legislation, but in the industrial re-
lations system under the Industrial Arbi-
tration Act, 1912. On the 1st April, 1958, 
most of the Industrial awards and agree-
ments in Western Australia were amended 
by consent to provide, for the ffrst time, 
long service leave for employees generally 
in this State. 

This resulted from negotiations which 
had been held between the Australian 
Council of Trade Unions and the national 
employers, which discussions were directed 
to establishing a national code in Australia 
for long service leave. 

This was the beginning, the origin, of 
long service leave; and the origin of the 
1958 award In Western Australia for both 
the period of long service leave and the 
entitlement of persons to long service 
leave, laid down as a result of discussion, 
that after a period of 20 years' continuous 
service the employee would be entitled to 
13 weeks' long service leave. 

On the 24th December, 1958, legislation 
was passed by this Parliament which 
covered those employees who were not sub-
ject to State awards or industrial agree-
ments registered with the Industrial Ar-
bitration Court. That is to say, legislation 
was passed by this House at the end of 
1958 to cover what might be called the 
nonaward employees, and those who were 
involved in Federal awards which did not 
contain long service leave provisions. In 
other words, the legislation passed by this 
Parliament was to cover the nonaward 
people and the Federal award people who 
did not have the long service leave pro-
visions In their awards. 

That situation remained until 1964 when 
the Commonwealth Conciliation and Arbi-
tration Commission determined that it was 
proper for It to regulate long service leave 
in industrial awards. That decision may 
be found in volume 106 of the Common-
wealth Arbitration Court cases at page 
412. 

In May, 1964, the Full Bench of the 
Conciliation and Arbitration Commission 
determined that Federal awards on long 



service leave should contain a provision 
that after 15 years—as distinct from 20L 
years—employees covered by those awards 
should have 13 weeks' long service leave; 
that is after 15 years' continuous service. 
As a result of that decision by the power 
and example of persuasion, one might say, 
State awards were consequently amended 
and by consent between the employers' and 
employees' groups—that is, the Employers 
Federation and the T.L.C.—as from the 
1st October, 1964, the new standard was 
recognised in Western Australia. 

The new standard was set out, at the 
time, In the Western Australian Industrial 
Gazette, Volume 44, at page 606. That 
was the position in regard to persons 
covered by State awards. 

As a result, the Long Service Leave Act 
Amendment Bill (No. 2) of 1964 was 
passed by this Parliament following the 
precedent set in 1958 which gave the same 
conditions of long service leave to non-
award personnel—if I may call them that 
—not covered by State awards and those 
who were covered by Federal awards but 
who did not come under long service leave 
provisions. So, all persons other than those 
in unions registered under the State In-
dustrial Arbitration Act were thereafter 
covered, as a result of legislation passed 
by this Parliament in 1964. 

At this stage there was a high degree 
of uniformity—as there is today—through-
out the Commonwealth which resulted 
from those decisions and the resulting leg-
islation. This high degree of uniformity 
still results from those decisions, and they 
still remain throughout the Common-
wealth; even though, different long service 
leave provisions exist for the Public Ser-
vice and, as far as I know, have existed 
for a very long time. I regret to say I 
do not know the origin of long service 
leave In the Public Service, but I do know 
that it has existed for a very long time, 
and that the conditions have been more 
favourable than those which have applied 
to private or non-Government employees. 

I believe there Is very good reason for 
more favourable conditions to apply in the 
Public Service. It Is desirable, of course, 
to encourage people to make their careers 
in the Public Service. When a young man 
enters the Public Service the Crown 
naturally wants to get the best out of 
him and bring out the best In him. The 
Crown wants to use that person as long 
as possible—for life, if possible—and it 
desires continuity of service. In this re-
spect the Crown is not able to be as flexible 
as private industry which frequently, for 
many reasons, has to make changes in 
arrangements in relation to a particular 
line of business upon which it is embarking, 
or the particular work which its employees 
are performing. 

The Government service goes on, and it 
must go on, and any person who is abso-
lutely, fundamentally, and essentially part 
of the management of the State should  

enjoy better conditions of long service 
leave. I think that must be obvious to 
members, and there is justification for 
these special conditions to apply as they 
have done for many years—long before 
long service leave ever applied for non-
Government employees. 

The position existing throughout Aus-
tralia at the present time—leaving aside 
Government employees who enjoy more 
favourable conditions—is as follows: In 
New South Wales after 15 years' con-
tinuous service an employee is entitled to 
13 weeks' long service leave, and is en-
titled to additional periods of long service 
leave after additional periods of 10 years' 
service. The position under Federal 
awards is exactly the same: After 15 years' 
of continuous service an employee receives 
13 weeks' long service leave, and additional 
periods of long service leave after an 
additional period of 10 years' service and 
after each subsequent period of 10 years. 

In Victoria an employee receives 13 
weeks' long service leave after 15 years' 
continuous service, and after each addi-
tional five years' continuous service he 
receives 41 weeks' long service leave. In 
Queensland, after 15 years' continuous 
service an employee receives 13 weeks' long 
service leave. In Tasmania an employee 
receives 13 weeks' long service, leave after 
15 years of continuous service, and after 
each additional 10-year period of service 
he receives 8J weeks' long service leave. 

An Act was passed in South Australia 
in 1972 which changed the situation in 
that State employees had been receiving 
13 weeks' long service leave after 15 years' 
continuous service, the same as applied in 
all the other States, but South Australia 
changed to 13 weeks' long service leave 
after a period of 10 years' continuous ser-
vice, with transitional periods. 

The position in Western Australia is the 
same today as it was in 1964, and it is the 
same as in all the other States of the Com-
monwealth with the exception of South 
Australia. 

The Bill now before us contains what I 
may call, in summary form, three or four 
major amendments. The first one provides 
that there will be 13 weeks' long service 
leave after 10 years' continuous service, and 
there are associated transition provisions 
which follow on automatically as a result 
of the proposed amendment. 

Secondly, the Bill widens the definition 
of "employee" to include virtually all em-
ployees, whether or not they come under an 
award or registered industrial agreement. 
That is one basic change—that the present 
Bill proposes to cover all employees,  in-
cluding those who are at present covered 
by the provisions of the Industrial Arbi-
tration Act. 



Thirdly, the Bill takes in subcontractors 
as employees. It includes subcontractors 
who enter into a contract for service with 
an employer. I stress the phrase "contract 
for service" because that is the term used 
in industrial circles. A contract for ser-
vice is different from a contract of service 
which is entered Into by someone working 
for a wage or salary. The person who 
receives a specific wage Is performing 
services under a contract of service, where-
as In the trade a contract for service refers 
to a person who has contracted to do a job 
or perform services for a specific price—In 
other words, a contractor, as we generally 
know him. Contractors or subcontractors 
are now Included In the definition of 
"employee" provided they come within the 
ambit of the definition. 

Fourthly, the Bill extends the benefits of 
long service leave to persons who come 
within the provisions of the "Sick Leave 
Act, 1973", and to persons who are entitled 
to receive workers' compensation. Those 
are two significant departures. Previously, 
personnel on workers' compensation have 
not been included in the long service leave 
provisions on the basis that once a person 
goes onto workers' compensation he goes 
onto a separate system of compensation 
altogether, and as someone else must be 
employed in his place he is no longer the 
immediate responsibility of the employer. 
He is covered by workers' compensation in-
surance and any other benefits which are 
available to him through the processes of 
the law. 

In approaching the problem of long ser-
vice leave or any other industrial problems 
we find that employees and employers are 
vast and often indefinable groups because 
they do not all come within specific cate-
gories. Not all employers are members of 
the Employers Federation and not all 
employees are members of unions. Not 
all unions are registered in the same 
place. Some are registered under the 
Industrial Arbitration Act of the State, 
some under the Commonwealth Concili-
ation and Arbitration Act, and some are 
not registered at all. Someare in the pro-
cess of changing from one to the other and  

some are arguing about whether they 
should or should not be registered. So it 
is difficult to define exactly where the 
vast armies of employees and employers 
are. 

However, there are certainly fairly well 
defined ways  of obtaining some coherence 
in industrial relations in this very diffi-
cult and involved area. It is made quite 
clear under the Industrial Arbitration Act 
that unions are required to be registered, 
and unions Include associations of em-
ployers. In Western Australia we have 
clearly defined bodies which are quite cap-
able of negotiating between themselves on 
behalf of respective groups of employers 
and employees. It is true they do not 
represent everybody in industry but they 
do represent the bulk of people—certainly 
the bulk of people who are members of 
trade unions or industrial associations of 
employers. 

These groups, as is well known, comprise 
the Western Australian Employers  Federa-
tion Inc. and the Trades and Labor Coun-
cil of Western Australia. Those are the 
two bodies which talk and are qualified to 
talk to one another and to the public on 
behalf of employers and employees respec-
tively. It is reasonable and proper for em-
ployers and employees, through their 
respective organisations, to have talks 
about Industrial problems and matters. 
That is the fundamental and logical ap-
proach which I believe should be adopted 
in most industrial disputes. 

If there is an Industrial dispute or 
an industrial matter as defined In the 
Industrial Arbitration Act—which includes 
any number of things affecting employers 
and employees—requiring to be aired and 
discussed, I believe the proper, normal, and 
logical approach is for the respective mem-
bers of the employers' and employees' 
groups to get together and talk about it 
because it is only in that way that prob-
lems can be ironed out. 

I was delighted to read in this morn-
ing's or yesterday's paper—because of the 
late hours we are sitting I am not sure 
which day it was—a statement by Mr. 
Polites, the Federal Executive Director of 
the Australian Council of Employers Fed-
erations, that he believes in talking, and he 
frequently has talks with Mr. Hawke and 
gets on with him on a very friendly basis. 
That is good news and It proves my first 
point—that the basic and logical approach 
in industrial matters is direct negotiation 
between employers and employees by get-
ting together and talking about their prob-
lems, before they go to the court, to see if 
they can sort out their differences between 
themselves. 

The Hon. R. Thompson: I believe we also 
have similar arrangements in Western 
Australia. 
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It is proposed in the Bill to include 
persons who are entitled to workers' com-
pensation payments for a specific period 
as being eligible for long service leave, and 
to include persons who are receiving bene-
fits under the "Sick Leave Act, 1973". We 
must obtain our information about the 
"Sick Leave Act, 1973," from public 
sources because no such Act Is in existence 
as yet but it is obviously Intended that 
such an Act will be passed and the persons 
covered by it will come within the scope 
of the long service leave provisions. 

In a summary form, those are the main 
contents of the Bill so far as the amend-
ments to the existing law are concerned. 
They fall Into the four areas I have 
mentioned. 



The Hon. I. G. MEDCALF: I believe we 
have, and I am pleased about that. So the 
first approach to any industrial matter—
including long service leave, which is an 
industrial matter within the jurisdiction of 
the Industrial Commission under the pro-
visions of the Industrial Arbitration Act,—
is to settle a dispute by negotiation. 

The second line of approach if negotia-
tions break down or there is some prob-
lem which has to be resolved because after 
or during negotiation it appears some mat-
ters require a determination by a court, is 
to go to the industrial tribunals which are 
set up under the Industrial Arbitration 
Act. The chief commissioner and four 
other commissioners form the commission 
In court session. 

That commission was appointed under 
the 1963 amendments to the Industrial 
Arbitration Act and has functioned ever 
since. Therefore, the second and obvious 
method of approach when there is an in-
dustrial problem—and here I am referring 
specifically to long service leave—is to go 
to the Industrial Commission and have an 
award made. 

There is a third method of approach to 
the problem of long service leave or, indeed, 
to any other industrial problem; and that 
is by political action; in other words, by 
obtaining the passage through Parliament 
of an Act of Parliament which carries out 
the wishes of either group as a result of 
Political action by prevailing upon the 
Government of the day to pass legislation. 

These are the three methods of 
approach: by direct negotiation between 
employers and employees; by an award of 
the Industrial Commission; or by political 
action. 

It is quite clear that the method of nego-
tiation and the method of having an award 
made merge together, because negotiation 
leads to an award. We have already seen 
that. We have seen that in 1958 there was 
negotiation and a consent award was made 
by the court. In fact, the same thing hap-
pened in 1964. So negotiation and awards 
automatically merge. 

The method of political action, however, 
has been used more frequently in other 
States than in this State. In fact, it was 
used in New South Wales and Queensland 
for some time when there were Labor Gov-
ernments in those States. In New South 
Wales, as the Minister indicated in his 
speech, long service leave was actually in-
troduced by action of the New South Wales 
Labor Government of the day, and in 
Queensland various uses of political action 
have occurred regarding several industrial 
matters. Recently we have seen the use 
of political action in South Australia where 
the Labor Government of that State pass-
ed the Long Service Leave Act of 1972, 
which reduced the term for qualification 
for long service leave. 

We have not had very much of this 
action in Western Australia. In fact, for 
some years there was an arrangement 
between the Trades and Labor Council 
and the Employers Federation that any 
change in certain areas would be made 
only by a joint representation of the T.L.C. 
and the Employers Federation. Those 
areas were— 

Long service leave. 
Annual leave. 
Public holidays. 
Sick leave. 
Apprenticeship rates. 

Any change in these areas was to be 
accomplished only by agreement, which was 
to affect all awards, at a hearing called by 
both parties, collectively, of the Industrial 
Court; in other words, by joint action they 
would jointly promote the hearing. That 
does not necessarily mean they had to 
agree to all the details beforehand, but 
they would jointly move to have deter-
mined by the Industrial Court any matter 
which came within the five sensitive areas 
which I have quoted. 

However, the T.L.C. opted out of this 
arrangement a year or two ago. I do not 
know why it did so; perhaps It felt the time 
had come when It could make use of the 
political method to which I have referred 
to achieve new long service leave provisions. 
There is some basic logic in these three 
approaches of negotiation, court award, or 
political action. The basic logic which 
underlies these approaches is, firstly, that 
agreements made between employers' and 
employees' bodies who represent the major-
ities of those groups are likely to be gen-
erally acceptable to the people they repre-
sent. So if the T.L.C. and the Employers 
Federation make an agreement they know 
they will have the authority to persuade 
their recalcitrant members to accept the 
arrangement they make, and they make 
the agreement as Independent bargaining 
parties who are, one might say, bargaining 
across the table but bearing In mind their 
relative positions in the industry. 

The employers do not want to lose their 
place in the industry; they do not want to 
lose their business or their trade. On the 
other hand the employees want to obtain 
the best conditions available, which Is quite 
natural and reasonable, and they also do 
not want to prejudice their jobs. In this 
atmosphere of mutual bargaining, bearing 
in mind the economy and the responsibility 
which both groups have to the economy—
and I think they must be deemed to be 
responsible groups or they would not hold 
the  position they do—I believe they are in 
a position basically and logically to come to 
some reasonable arrangement which suits 
both of them. 

So there Is a basic logic about negoti-
ations and there is, of course, a basic logic 
about going to the court on points of differ-
ence, because they have an arbitrator who 

510 



has been appointed to settle their differ-
ences. When I say 'arbitrator" I am re-
ferring to the whole court system under 
the Industrial Arbitration Act and not a 
specific arbitrator. 

If one of the groups can have an Act of 
Parliament passed It does not have to worry 
about negotiations, because if an Act is 
passed which says that the qualifying 
period for long service leave is reduced It 
means that becomes part of the law of the 
country and must be obeyed by all citizens 
of the country, including the employers' 
groups and anybody else who may be 
affected. 

Therefore an Act of Parliament is a big 
stick which may be used irrespective of the 
rights and wrongs of the particular issue 
and irrespective of the economics of an 
industry; because such an Act of Parlia-
ment Is simply an Act passed by Parliament 
upon considerations placed before Parlia-
ment which are not necessarily based on 
the economics of the particular industry or 
the ability or bargaining power of the 
various parties. Such an Act is also used 
Irrespective of other claims or concessions 
which may have been made by the Indus-
trial Commission and which may have been 
granted in the light of a certain arrange-
ment regarding long service leave. It must 
be obvious that when the Industrial Com-
mission makes an award of a general 
nature it must take into account all the 
factors which affect a particular industry, 
and long service leave is one of those fac-
tors. 

One cannot help asking just how moral 
is it to use an Act of Parliament in those 
circumstances? At any rate this method 
was used in New South Wales and Queens-
land where there were Labor Governments 
for many years, perhaps forgetting that 
Governments can change; and if it is 
moral for a Labor Government to use that 
method I suppose it is moral for an anti-
Labor Government also to use it. When 
Governments change, of course, policy 
often changes, and we are discussing a 
situation in which it is difficult to moralise. 
However, one must reach the inescapable 
conclusion that by using legislation for this 
purpose a big stick is being used. 

The effect of this Bill will be to take 
the matter of long service leave out of 
the hands of the Industrial Commission, 
which is competent and able to deal with 
it; because at present long service leave 
is governed by awards of that commission 
so far as award employees are concerned. 

Therefore we are taking out of the hands 
of the Industrial Commission the power 
to adjudicate on long service leave, be-
cause we will be dictating to that com-
mission what the long service leave condi-
tions will be. I must most firmly state 
that I do not believe in taking industrial 
matters out of the hands of industrial 
tribunals. I can only speak for my views,  

and I do not doubt they will differ from 
those of the members of the Labor Party; 
but I believe that industrial tribunals were 
created to decide industrial matters: to 
decide questions between employers and 
employees and to attempt to resolve dis-
putes and give justice to both employers 
and employees in a very difficult area. 

Members of industrial tribunals, at any 
rate in this State, are highly qualified by 
their training and experience, and I be-
lieve they should decide questions such as 
long service leave. 

Our Industrial Commission comprises a 
chief commissioner and four commis-
sioners, as I have already mentioned, all 
of whom are highly qualified by training 
and experience in the various areas of 
industrial law; indeed, the chief commis-
sioner was a former magistrate and a man 
of high reputation. 

I do not believe that Parliament is the 
best place to decide industrial matters. 
One may ask—and perhaps this may be 
turned against me—"How qualified are 
members of Parliament to decide industrial 
matters or, indeed, how qualified are they 
to determine any matters?" But I do ask: 
How qualified are members of Parliament 
to determine industrial matters which 
really constitute a deeply technical area? 

When we examine industrial law, the 
ramifications of industrial awards, and the 
Industrial Arbitration Act we do find our-
selves in a very technical area which re-
quires a great deal of study to understand. 

I believe that few members of Parlia-
ment are skilled in industrial relations, 
although I do subscribe to the fact that 
Parliament does have jurisdiction in this 
matter—I hope you were not thinking, Sir, 
that I was suggesting Parliament is not 
competent or does not have this jurisdic-
tion. We are a sovereign body in spite 
of what the Commonwealth Government 
is attempting to say to the contrary. 

Parliamentarians are subjected to politi-
cal pressures which have no justification in 
an economic or social sense. We all know 
about political pressures. We are subjected 
to political pressures from constituents, 
from pressure groups, and very often from 
small minorities which are able to twist a 
member's tail, or cause that member a 
great deal of embarrassment in public 
activities and In Parliament. 

I would not like it thought that I am 
raising any objection to long service leave 
on economic grounds, or in any other econ-
omic sense. I do not profess to be an 
economist; I leave economic matters to be 
determined by those skilled in such deter-
mination. 

But how can we justify setting up an 
Industrial Commission and then pass legis-
lation telling that commission what it 
should do? We have had an Industrial 
Court in this State since 1912; since the 
early days of unionism In the State. 
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In 1912 an Act was passed and we had 
what was then called the Industrial Arbi-
tration Court, which since then has been 
amended and modified to suit the times; 
and consequently we now have an Indus-
trial Commission. 

We have had Industrial legislation here 
since the early days of Government in this 
State. If we pass legislation telling the 
Industrial Commission what it should do, 
this will be contrary to principle. Why 
should we have industrial tribunals if we 
are to take away their functions? Where is 
the sense in this? 

It is time, I believe, that we realise that 
we must decide what method we are going 
to use. Are we going to use the method of 
Industrial arbitration which we have at 
the moment? Are we going to use the 
method we have already set up and which 
has operated so well, and which over a long 
period of time has given employees many 
benefits? 

I said a moment ago I had no objection 
to long service leave on economic grounds. 
I do not know about economic grounds. I 
do not say the country cannot afford bene-
fits other than long service leave. I do not 
know what the situation is  in this respect; 
but I do believe it Is the Industrial tribunal 
or the employers  and the T.L.C. which 
should decide these matters by negotiation 
and award. I do not believe It is truly or 
properly the province of Parliament to do 
so. 

Parliament must make the laws which 
govern industrial actions. Parliament has 
passed the laws to create an Industrial 
Commission and to provide the code for 
industrial action. Is Parliament then to 
step In and give judgment to the very 
court it has set up for this purpose? It 
would be quite Illogical for Parliament to 
do so as, I am sure, members will agree. 

There may be excuses for legislation 
where some flagrant wrong exists; where 
something has really gone wrong; where 
some court is not doing its job, or where 
there Is some area which necessitates 
Parliament stepping In. 

In such a case there may well be an 
excuse for Parliament to step In and pass 
legislation in order to right the specific 
wrong. There may be occasions where 
Parliament should step in and use its 
sovereign powers; sovereign powers which, 
of course, Parliament possesses. 

But where there has been no pressure for 
a variation of long service leave awards, is 
this an occasion for Parliament to step In? 
Only the other day we heard the Leader of 
the Opposition ask how many applications 
had been made In the last five years for 
variations of long service leave awards. 
The answer In summary form was "one". 

If there has been only one application 
made in the last five years for a variation 
In the long service leave awards, it does not 
seem to me there are very great pressures 
In the community which necessitate Parlia-
ment stepping In. I am not saying that 
the qualification period should not be re-
duced. It is quite possible that it should be 
reduced. I do not know. I am merely saying 
that there is no indication of a flagrant 
wrong being done to the community which 
necessitates Parliament having to step in 
and give judgment to the court which It 
has created by its own Act. 

I believe In long service leave, and my 
party believes In long service leave. I sup-
ported the principle of 13 weeks' long 
service leave after 20 years, as did my 
party. I also support the principle of 13 
weeks after 15 years, as does my party. I 
support long service leave for the Public 
Service and for other spheres of activity 
which are not affected by this Bill—I refer 
to teachers and other groups which are not 
Included in this measure. I believe in the 
principle of long service leave. 

But I believe that a decision in respect 
of long service leave should be made by 
the persons primarily concerned—the Em-
ployers Federation and the Trades and 
Labor Council, or the Industrial Commis-
sion; or by all three. 

If an agreement between these groups 
brought in a different basis for long ser-
vice leave tomorrow—if they reduced the 
term tomorrow—I would certainly not 
oppose it. I would not consider it within 
my province to do so. 

It must be made transparently clear that 
we do not oppose the principle of long 
service leave and never have done, but we 
believe this is the province of the em-
ployers, the employees, and the industrial 
tribunal. 

I propose therefore to move to amend 
this Bill by deleting the references where 
they occur to matters which will affect 
existing industrial awards or agreements or 
which are in conflict with existing indus-
trial practices or concepts. I intend to do 
so in order to vindicate the principle that 
these matters are properly matters for in-
dustrial arbitration. 

In addition, I will move to amend the 
Bill so as to provide an automatic flow-on 
of benefits to employees not presently 
covered by industrial agreements and 
awards. When any amendments are made 
to industrial agreements or awards by con-
sent of employers and employees or by 
judgment of the Industrial Commission, 
it will not be necessary for employees to 
wait for legislation as was the case in the 
past. In both 1958 and 1964 employees not 
covered by awards had to wait for legis-
lation to be passed by Parliament to bring 
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them into line with the awards handed 
down by the commission. My amendment 
will mean that employees not covered by 
awards will automatically receive the flow-
on of any benefits and entitlements which 
are agreed as being proper benefits between  

those who are covered by awards after 
agreement by employees and employers or 
judgment of the Industrial Commission. I 
propose to place those amendments on the 
notice paper. In other respects I support 
the Bill. 
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THE HON. I. a MEDCALF (Metro-
politan) [5.09 p.m.]: I desire to make a 
brief statement concerning some of the 
facts which came to my knowledge last 
week during the unfortunate affair in 
which the young Russian violinist, Georgi 
Ermolenko, was involved. 

HOW IT STARTED 
I became involved in the affair on Sun-

day, the 11th August, when I was a par-
ticipant in a number of telephone calls 
with members of St. George's College and 
other people attending the ISME Con-
erence, who put to me the situation' in 

which 'Ermolenko found himself. The in-
formation was first conveyed to me by the 
Reverend Lance Johnston, the Subwarden 
of St.' George's College'- I suppose one 
reason he contacted me was that, as a 
member of the' council of St. 'George's 
College, I had been closely connected with 
him and knew him quite well. 

- In , addition, I spoke to Mr Badger, 
Director' of the Melba .Conservatorium ;,of 
Music in Melbourne who was attending 
the ISME : Confrence,and who during the 
week preceding these events stayed at St 
George s College in a room opposite that 
occupied by Mr Ermolenko 

I say That by . way of preamble because 
I : believe it should, be clearly understood 
that both Mr.  Johnston and Mr Badger are 
people who 'have no political inclination. 
In fact, I would say they both come into 
the category of politically neutral people. 
Neither of them has any interest in poli-
tics or any axe to grind in relation- to 
communism or any other political belief. 

I have known Mr Johnston for some 
time, and although I had met Mr Badger 
only during that week I came to the con-
clusion that, like Mr Johnston, he is a 
man of complete integrity.' I can say 
without reservation that the Reverend  

Johnston is a man of absolute honesty and 
complete and undoubted integrity. I 
would stake my reputation on that. Any 
implication or suggestion to the contrary 
by any people, I would refute most 
strongly. I was therefore very impressed 
by the information which they passed on 
to me concerning Mr Ermolenko's inten-
tions and what had occurred. 

It should be appreciated that Mr Badger 
had spoken to Mr Ermolenko every day 
during the week preceding the events, and 
he got to know him rather well. On each 
occasion Mr Ermolenko had indicated to 
Mr Badger that he wished to stay in Aus-
tralia. The term "defect" has been used 
but I understand that technically it refers. 
to a diplomat who leaves his position and. 
resides in another country. In the case of 
Mr Ermolenko, he wished to stay in Aus-
tralia; in other words, he wished to 
become an Australian citizen. He made 
this perfectly clear, beyond any doubt, to 
Mr Badger. 

Mr 'Badger and Mr Johnston were sub-
sequently joined, at a very lengthy dis-
cussion with Mr Ermolenko on the 
Sunday morning, by Father Richard 
Borthwick, a tutor in philosophy at the 
university who also, I understand,- lives at 
St. George's College. I do not know him 
other than through speaking to ,  him on 
the telephone. It was quite clear to these 
gentlemen that Mr Ermolenko desired to 
remain in Australia, and they had spent 
some time talking to him in an endeavour 
to persuade him to change his mind and 
return to Russia. They felt the Australian 
Government might not be well disposed to 
Mr Ermolenko's proposal, that he might 
not succeed, and that -he might upset his 
chances and prejudice his position ih 
Soviet eyes. For that reason they tried 
to talk him into leaving. 

Mr Ermolenko, however, remained quite 
adamant about his wish to remain in Aus-
tralia, and he indicated this quite clearly 



to the three gentlemen. I am informed—
and again I have no reason to doubt it—
that Mr Ermolenko speaks tolerably good 
English and in fact has no difficulty in 
making himself understood or in under-
standing what is said to him. Of course, 
he conversed with the gentlemen in Eng-
lish during the entire week. 

It is quite clear to me that on several 
occasions during the week of his stay at 
St. George's College Mr Ermolenko had 
expressed his desire and wish to remain 
in Australia and not to return to Russia. 
His Australian friends tried to talk him 
into returning to Russia. Mr Ermolenko 
was aware that his application might not 
be acceptable to the Commonwealth 
Government or the Australian authorities. 
He clearly did not act on .a. sudden whim 
at the airport. 

COMMONWEALTH AUTHORITIES 
INVOLVED 

The Commonwealth Police were 
approached by Mr Ermolenko and they 
made a room available to him at the air-
port. He was told to report to the Com-
monwealth Immigration Department in 
Wapet House on the following morning. 

The Foreign Affairs Department of the 
Commonwealth Government and other 
appropriate authorities were notified 
immediately the defection occurred. It 
seems likely that the first public report of 
the defection emanated from official 
oiirces either in Canberra or in Perth. 

Senator Willesee was in Perth at the 
time and the report in The West Australian 
on the following Monday morning—the 
12th August—indicated that he was aware 
that Ermolenko had made known his desire 
to .remain here. 'Ermoleriko's intentions 
were apparently, confirmed at theinterview 
with the Immigration Department on the 
Monday morning, according to a--report 
which appeared in the Daily Nëws on 
Friday - last. - "- :.. . . 

NO HELP GIVEN 

• No Commonwealth -department -or ocer 
did- anything'- to afford. Ermolenko - 'any 
opportunity to - independently review his 
situation. ; Mr Badger was asked to per-
suade Ermolenko to' present '.  himself - to 

- Professor -  .Kabalevsky—the Russian corn-
poser—on the promise made by Kabalevsky 

- that he merely wished -to - satisfy -himself 
as to his'intefltiofls, and would release him 
'immediately -if Ermolenko said he wished 
to remain - iii - Australia. -The Reverend 
Johnston and Mr Badger state that Ermo-
leikó had to be persuaded to see Kabalev-
sky,: but that he absolutely refused to see  

Alexandrov, the Russian cultural attache 
to the ISME Conference. They also said 
that Ermolenko was able to make himself 
understood and that he did, himself, un-
derstand English tolerably well. 

ACCEPTANCE OF RUSSIAN VERSION 

The Foreign Affairs Department of the 
Commonwealth Government consistently 
accepted the Russian version of Ermo-
lenko's intentions. The statements he made 
to various people from time to time there-
after followed his close confinement with 
the Russians. An indication that Ermo-
lenko was under some kind of coercion 
is substaniated by the incorrect answers 
he gave to a number of questions by 
various interrogators; in particular, • that 
he himself had expressed a wish to see 
Kabalevsky—which is the direct opposite 
to the statement made by the Reverend 
Johnston and Mr Badger; that he wished 
to see Alexandrov when he had said that 
he had absolutely no wish to see Alexan-
drov; and that he did not know the 
English language; when he had been talk-
ing to them in English all the week. 

Ermolenko also evaded the question as 
to whether any pressures had been put on 
him in relation to his family; and at all 
the interviews either a Russian or Russians 
were present—or people identified as being 
in the Russian camp. 

The Minister for Foreign Affairs and 
his officers unhesitatingly. accepted - the 
version put out bi Ermolenko - whilst he 
was under Russian control and consistently 
refused to insist that he be ,given the op-
portunity to again confer with his former 
friends, Mr Badger and the Reverend 
Johnston. - - - - 

THE KGB 

It has been said that members of .the 
KGB were operating in Perth from a suite 
in -the Parmelia - Hotel - while Ermolenko 
was there. It has also been suggested -that 
one of them attended the ISME Conference. 
None of this has been denied in official 
quarters. It is a frightening thought' that 
such people 'could be in our midst and be 
able to carry on - their activities without 
surveillance and, indeed, under the - pro-
tection of Commonwealth officials. - 

CONCLUSION 

-The Commonwealth Government's hand-
ling of this affair is a blot on the 
Australian public conscience. So much for 
its zeal for human rights and civil liberties. 

26860/11/74 WILLIAM C. BROWN, Government Printer, Western Australia 
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THE HON. I. G. MED CALF (Metro-
politan) 15.04 p.m.]: We have heard a 
great deal of comment about this Bill in 
many quarters, both inside and outside of 
Parliament. I must confess I was rather 
horrified when one member spoke on the 
Bill last night for four or five hours. I 
have always believed that while occasion-
ally it is necessary to speak at great 
length, if one has an important message 
to convey—and no doubt the honourable 
member felt he had—it is much better for 
one to express it simply and try to make 
one's point fairly quickly so that the 
listeners can get an appreciation of one's 
point of view. 

It is only by exchanging our points of 
view that we ever reach any proper ar-
rangement of the laws. If we all simply 
maintained our point of view from the 
beginning to the end we would never be 
able to get by in a democracy or, indeed, 
in any form of civilised life. It seems to 
me one of the purposes of Parliament is 
to enable members to put a point of view 
succinctly and properly and as a comple-
ment to that of other members. Simply 
to talk and talk and talk, and be repetiti-
ous, does not strike me as serving the 
best interests of this House or this Par-
liament. 
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Having said that, I have put myself in 
a situation where I must ensure that I 
myself do not transgress. Before dealing 
with the Bill proper, I would like to say 
we have been confronted with a number 
of emergency situations in this State and, 
Indeed, In the whole of Australia in the 
last few months and years, but this has 
been particularly noticeable in the last six 
or seven weeks. 

It has certainly been very noticeable to 
me because, I suppose, partly by virtue of 
the fact that I am a member of the Con-
stitutional Convention, I have been attend-
ing subcommittee meetings in the Eastern 
States quite regularly. In the last six 
weeks I have made three visits to Sydney 
or Melbourne and on each occasion there 
have been serious delays in the aircraft 
arrangements—quite serious delays which 
were very distressing, not so much to me 
but to many other passengers involved. 
Some six or seven weeks ago we had a 
nationwide transport strike, organised by 
the Transport Workers' Union, which of 
course chiefly involved the refuellers at 
the various airports In Australia. 

On the day of the strike, or the day 
immediately following the strike, I had a 
booking to travel to Sydney by a direct 
flight. This pleased me greatly because it 
would enable me to get all my work done 
and give me a little extra time to go 
through the preliminary matters to be 
discussed. All the flights on that particu-
lar day were cancelled and I managed to 
get onto the midnight flight with T. 
When I reported to the airport at about 
11.15 p.m. I was told the plane would 
possibly be leaving at 1.15 a.m., the strike 
having been over for some 24 hours. I 
believe this is relevant to the Bill, which 
deals with emergencies. It was explained 
to me that the TAA planes arriving at the 
Perth Airport, where there was no fuel, 
simply took the cleaners on board and 
took off for Kalgoorlie or Meekatharra, 
where they refuelled. When they returned 
to Perth Airport the cleaners were put 
off and the passengers taken on, having 
lost a couple of hours in the meantime 
and having burnt up many hundred gal-
lons of fuel. 

At any rate, at about 2.00 am, the plane 
took off, and instead of making a direct 
flight to Sydney It went to Melbourne, 
where all the luggage was taken off, in-
cluding the luggage of passengers who 
were about to join a P & 0 tour from Syd-
ney that morning. The luggage was taken 
off In order that the plane might be 
refuelled, because there was no fuel at 
the Sydney Airport. On arrival at Sydney 
some two hours late, there was no fuel 
and no luggage, and we went about our 
various business, as did the passengers for 
the P&O tour. How they got on for their  

luggage I could not say. I sincerely hope 
it reached them somewhere. 

The Hon. H. W. Gayfer: You should 
have rung up the Swan Brewery and got 
the same treatment as was meted out to 
Mr Hawke. 

The Hon. I. G. MEDCALP: Unfortun-
ately I did not have any influence with the 
Swan Brewery, nor did I have the requisite 
control of the situation which Mr Hawke, 
in his position, obviously has. 

The Hon. H. W. Gayfer: Well said! 
The Hon. I. G. MEDCALF: On my return 

there was complete chaos at the Sydney 
Airport—such chaos that all planes were 
delayed and I could not get a seat alloca-
tion to go down to Melbourne. The clerk 
finally said to me, "You have no luggage, 
have you?" I confessed I had not because 
I had lost it. He said, "Well, run out onto 
the tarmac. There is a plane just leaving 
and if you run you will get on it." I ran, 
got up to the gangway, and the hostess 
said, "No, go to that one." So I ran down 
the tarmac, dodging in between trucks and 
so on, and got on the next plane. There 
were six passengers on the plane and as 
soon as I boarded It the doors were closed 
and the plane took off for Melbourne, 
although there were people inside the air-
port clamouring for a passage to Mel-
bourne. It was complete chaos. 

This is the type of situation we are try-
ing to avoid. I believe it is necessary for 
us to face the fact that we must be able 
to take emergency action in this com-
munity of ours at the present time. Emer-
gencies result from breakdowns in the 
supply of fuel and energy. This Is quite 
well recognised by the Opposition. I do 
not believe any member of the Opposition 
seriously contends we should not have leg-
islation to deal with emergencies. Indeed, 
we have been told—and I believe it to be 
true—that a similar Bill was approved by 
the Labor Cabinet in the last Government 
and that the Cabinet file bears Mr Tonkiri's 
Initials with the date. I do not think it is 
seriously disputed that the Labor Cabinet 
had approved emergency legislation, but 
for one reason or another It did not proceed 
with it. 

I am saying it must be generally accepted 
that a State or a country must have emer-
gency legislation. There are very few 
States and countries which do not have it, 
and this Is one of the few. Some six, seven, 
or eight weeks ago, shortly before that 
transport strike, I asked a question as to 
what action the Government proposed to 
take to deal with emergencies. The answer 
I was given indicated quite clearly that the 
Government had no power to enforce fuel 
rationing or to see that petrol went to 
essential users such as industry, commerce, 
and hospitals, and to maintain power sup-
plies. It could all have been frittered away 
to people who were prepared to pay the 
highest price for It—black marketers or 



anyone else. There was no legislation on 
the Statute book of this State to give the 
Government any power to control the situ-
ation. 

On making closer inquiries of the Minis-
ter for Labour, which were not recorded in 
the question, he assured me that were he 
to enforce any system of fuel rationing on 
service stations he would be smartly told 
where to go by the service station propriet-
ors the oil companies, or someone con-
nected with the fuel industry. 

In those circumstances I believe it is 
essential for us to face the situation that 
Nye must have emergency legislation. That 
must be accepted before we start. Some 
people in the community do not want 
emergency legislation. I do not say these 
people are members of the Opposition in 
this House, but there are people in the 
community who do not want it. I do not 
think such legislation suits the book of cer-
tain very radical groups in the community 
which would prefer a state of revolution 
and chaos. Chaos breeds revolution. 

The Hon. D. W. Cooley: This does not 
include the trade union movement, does 
it? 

The Hon. I. G. MEDCALF: I would not 
know. I am saying I believe some people 
in our community want a state of chaos 
and revolution. I did not mention the 
trade union movement. 

The Hon. D. W. Cooley: I am asking you. 
The Hon. I. G. MEDCALF: I have not 

named any particular group and I do not 
propose to do so but I believe such groups 
exist. I have read the statements of lead-
ing communists, some of whom, unfortun-
ately, are connected with the trade union 
movement—if this is an answer to Mr 
Cooley. 

The Hon. Grace Vaughan: There are 
only 82 altogether in Western Australia. 

The Hon. I. G. MEDCALF: I quite accept 
the honourable member's comment. I do 
not for one moment suggest that the trade 
unions are cultivating the communists, 
but I do know that there are some leading 
communists in the trade union move-
ment; and I also know It is one of the 
tenets of the Communist Party that revo-
lutions should be encouraged by every 
means possible, and that these means will 
Include the creation of confusion, the de-
moralisation of industry and commerce 
and of the workers themselves—setting 
worker against worker, and worker against 
employer. This will be denied but I know 
from experience that it is what they want. 

The Hon. D. W. Cooley: Do you think 
this is happening in the trade union 
movement at the moment? 

The Hon. I. G. MEDCALF: Had the 
honourable member listened to what I 
said It would not now be necessary for 
me to answer him. I said there are 
people In our community who desire a  

state of chaos and who are against emer-
gency legislation and some of them are 
connected with the trade union movement. 
Unfortunately this is the case. In fact, 
one of them, Mr Mundey has been des-
cribed by Bob Hawke as a menace. 

The Hon. D. W. Cooley: Mr Mundey is 
not in Western Australia; he is in Sydney. 

The Hon. D. K. Dans: He is one of the 
leading conservationists. 

The Hon. I. G. MEDCALF: I did not 
know I\11 Mundey was not a trade union-
ist. I thought he was a leading member 
of the builders' union. 

The Hon. D. K. Dans: He has resigned 
and he now leads the green belt move. 

The Hon. I. G. MEDCALF: That does 
not alter my feeling that there are some 
communists in the trade union movement. 
I presume members opposite would not 
like me to name any others. 

The Hon. D. K. Dans: I do not deny 
that. 

The Hon. D. W. Cooley: You were talk-
ing about the influence of the communists 
on the trade union movement in Western 
Australia, and this is not right. 

The Hon. I. G. MEDCALF: I do not 
deny what Mr Cooley is saying, but I 
reiterate my point so that members will 
know exactly what I am saying—that 
there are some people in our community 
who are associated with the trade union 
movement and who do not want emer-
gency legislation. 

This Bill deals only with emergencies 
caused by problems associated with the 
supply and distribution of fuel, energy, 
and power resources. It does not deal 
with anything else. 

The first point that must be made quite 
clearly and categorically—because this is 
the greatest mistake that has been made 
by some of the critics of the Bill who 
have expressed an opinion to the con-
trary—is that the whole purpose of the 
Bill, the headnote, the name, and the long 
title refer to the one subject of fuel, 
energy, and power resources, their supply 
and distribution, and the control of an 
emergency resulting from the failure of 
such resources. 

Bearing that in mind we must look at the 
Bill in the light of what it purports to do. 
It does not purport to control all emer-
gencies in the community; it does not 
purport to control an emergency in con-
nection with food, as It has been suggested 
it should. A food emergency, of course, 
would be to some extent controlled 
wherever there were limited supplies of 
fuel and energy, but this does not deal 
with all other emergencies in the com-
munity; for example, it does not deal with 
a riot, a strike, or a lockout unless these 
have some connection with the supply 
and distribution of fuel, energy, and power 
resources. 
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Nor does the Bill in any way cut down 
the right of a citizen to claim all his basic 
civil liberties with which he is endowed at 
birth in this country—and I refer to the 
right to demand habeas corpus, the right 
of personal liberty and protection by the 
police, and the other basic liberties to 
which we are entitled. The Bill in no 
way cuts down those rights or liberties 
except in relation to the emergency which 
might arise out of fuel, energy, and power 
resources, and then only to the limited 
extent that is mentioned in the Bill. I will 
deal with that aspect in due course. 

I would like to mention some of the 
major points which could be emphasised 
in this Bill, and here I will summarise 
some of them which seem to have a special 
significance at the present time, particu-
larly the suggestion that the Bill overrides 
all the laws in the community. 

It has been said that it overrides the 
Constitution Act and the Electoral Act 
and that it will enable the Government 
to declare an emergency, obtain all the 
necessary power, and stay in Government 
for all time. This is not the case at all. 
It is categorically incorrect. 

The overriding power referred to simply 
relates to legislation which may 15e affected 
by the provisions of the Bill. It does not 
refer to the Constitution. The Bill cannot 
override the Constitution by any stretch 
of the imagination. The Constitution can 
be amended only in the way that all mem-
bers of Parliament who have been here 
for a long time will know, because we 
have amended the Constitution on a num-
ber of occasions; but it must be done in 
a specified manner in Parliament. We 
could not amend the Constitution by using 
a Bill such as this. 

The Bill certainly cannot amend the 
Electoral Act, because that would require 
a special method of amendment; and 
there are several Acts in the same cate-
gory. All the Bill does is to deal with 
the subject matter contained in it, which 
is limited to fuel, energy and power 
resources. In this respect the provision 
which says that it overrides all laws is 
remarkably the same as similiar provi-
sions which we see in several other Acts, 
which have appeared almost without com-
ment—although I do recall the Hon. Frank 
Wise commenting on that aspect in rela-
tion to some of the iron-ore agreements 
which have been prepared. He took 
exception to this aspect, and yet a similar 
provision was inserted by the Tonkin 
Labor Government in several of the agree-
ments it drew up. 

When we wish to ensure there is no 
inconsistency with some other Act in order 
to get done what we require in this Act, 
it is necessary to insert such an overrid-
ing proviso. This is quite common. We 
see it done in the iron-ore Acts which 
state that the agreement, which is in the  

schedule to the Act, overrides all the pro-
visions of the Land Act, the Mining Act, 
and half a dozen other Acts. This Is to 
prevent people saying they want the right 
to apply for a particular mining lease or 
to set up a business on a particular piece 
of land, and so on. So we override all 
other Acts and not merely the two Acts 
to which I referred. So, as I have said, 
this Is a fairly common type of provision 
to insert In a Bill when one wants to 
achieve a particular object. 

This Bill is quite limited and there is 
no power to override the Constitution and 
it is absolute nonsense to say otherwise. 

Another important aspect in connection 
with the legislation is that It has been 
said the Minister can declare an emergency 
and virtually run the country. The Min-
ister cannot declare an emergency; it must 
be declared by the Governor in Council; 
that is, by the Governor on the recom-
mendation of Cabinet. 

If we are to say that Is wrong then, I 
ask, whom should we nominate to declare 
an emergency—that is, if we are not to 
nominate Cabinet for this purpose? Would 
we nominate an Individual Minister? No, 
obviously, we would not. Would we nom-
inate the Governor on his own? No, 
obviously we would not, because this must 
be done in a constitutional manner. But 
whom would we nominate? A judge has 
been suggested for this purpose; but how 
on earth can a judge sitting in his Cham-
bers or, as some say—though I certainly 
do not—in his ivory tower, be aware of 
the situation which must be taken into 
account when an emergency is declared; 
because if such an emergency is declared 
the body or group declaring it must accept 
the political responsibility for the declara-
tion? We cannot leave this to a judge. 
We cannot allow the initial declaration to 
be made by a judge. 
• The Hon. D. W. Cooley: Would not you 

worry that the communists about whom 
you have been talking could control and 
Implement the Bill? 

The Hon. I. G. MEDCALF: No. 
The Hon. D. W. Cooley: I thought you 

said they would take over. 
The Hon. I. G. MEDCALF: No, I did not 

say that. The honourable member must 
have been listening to Mr Claughton, or 
perhaps he is feeling the effects of last 
night. I made no mention of this. 

The Hon. D. W. Cooley: I thought you 
said there would be a takeover by the 
communists. 

The Hon. I. G. MEDCALF: No. As I 
was saying, whom would we nominate to 
make this decision? We have ruled out 
the Minister individually; we have ruled 
out the Governor individually, and we have 
ruled out a judge. 

Would we have Parliament declare an 
emergency? How could we do that in 
iractice if Parliament were not In session 
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during such an emergency? The members 
of Parliament may be all over the place; 
some of them may be in their elect-orates, 
while others may be out of the State. It 
is not possible in the short time available 
to get Parliament together to declare an 
emergency; the emergency may be over 
before Parliament meets. 

In those circumstances it would be diffi-
cult to suggest that the emergency must 
be declared by Parliament. That would be 
a shocking law, and no Government, no 
matter what its political colour, would 
suggest that Parliament should actually 
make the declaration of emergency. But 
Parliament does come into the matter 
under this legislation. Parliament is called 
together and it must ratify the emergency, 
but this is a different matter. Surely the 
declaration of an emergency must be made 
by the Cabinet of the day! Surely nobody 
else could make it! What greater safe-
guard could we have than getting Parlia-
ment to ratify such an emergency? If 
members believe in Parliament as I do—
and I am sure they do—and if we all 
believe in having members of Parliament 
as representatives of the people, and we 
believe in this honestly, surely we 
can find no better group of people who 
should be called together to ratify an 
emergency! This is what the Bill says. If 
this is not ratified by both Houses of 
Parliament the emergency is revoked 
automatically; simply because Parliament 
has not ratified it. 

I am sure there is no better safeguard in 
democracy than that. Another point about 
which much has been made, and which I 
have read, is that no one can challenge 
this state of emergency, and nothing can 
be done about it. This is absolutely incor-
rect. This emergency is challengable from 
the first day the order is made. It can 
be challenged in the courts immediately 
and it will be challenged, I venture to say, 
by those who may wish to do so. 

Immediately an emergency is declared 
there is nothing to prevent any person 
who may so desire to seek an injunction to 
restrain the Government, or the Minister, 
or the fuel commission from enforcing any 
of the powers and authorities in this leg-
islation. 

The Hon, Lyla Elliott: The Law Society 
feels that proposed new section 41 in 
clause 4 of the Bill renders judgments of 
the court invalid. 

The Hon. I. G. MEDCALF: I do not 
agree with that point of view, but I will 
deal with that aspect in due course. 

In addition to having the right to chal-
lenge the state of emergency, provision is 
made in the legislation that if anyone 
suffers personal injury he has full access 
through the courts—from go to whoa—on 
appeal and can take his case as far as he 
likes in respect of any personal injury he  

might have suffered, just as if there were 
no emergency. In addition he will have the 
right to claim compensation and appear 
before the compensation court which is 
comprised of a Supreme Court or District 
Court judge, and the ordinary rules of a 
civil action of the Supreme Court or 
District Court would apply. 

That Is where there is a loss of property 
of some sort and they want to claim com-
pensaion. This additional section has 
been written into the Bill. In addition, 
there is a full right of appeal In respect of 
any person who is prosecuted for any 
offence. He can go right through the 
whole box and dice up to the Court- of 
Criminal Appeal and, even further, if he is 
granted leave to appeal. In other words, 
he has the full, normal rights of any per-
son accused of any offence or crime. His 
rights are not cut down In any way what-
ever. 

Finally, a further right of appeal is writ-
ten into this Bill which has been greatly 
criticised. I refer to the right, of appeal to 
the Minister in respect. of administrative 
acts which the Minister or his commission 
or somebody delegated by him may per-
form. Members will not find that provision 
in many Acts. Sometimes we find in an Act 
a right of appeal to the Minister, which 
shall be final and which is the only avenue 
of appeal provided for in the Act. In my 
view, such a provision is disgraceful and I 
have criticised It many a time In this 
House, as honourable members would 
know. 

The Hon. G. C. MacKinnon: And at 
great length, on occasions. 

The Hon. I. G. MEDCALF: I think the 
Minister handling this Bill would have felt 
the lash of my tongue on this very subject 
on other occasions. I have always critic-
ised the fact that some Acts provide a right 
of appeal only to the Minister and that his 
decision shall be final and that the person 
appealing cannot go to a court or anywhere 
else. Many Acts on the Statute book have 
such a provision and those Acts were put 
there by Liberal-Country Party and Labor 
Governments alike. However, this is not 
one of them. This Bill provides a further 
right of appeal to the Minister, additional 
to all the other rights of appeal which I 
have mentioned. 

The final point I make in my summary 
Is that there exists a basic right which we 
all enjoy or, at least, if we do not actively 
enjoy It, it Is open to us. We can assert 
that right by asking for one of the pre-
rogative writs, which are a writ of man-
damus, a writ of habeas corpus or one of 
the other prerogative writs. Every citi-
zen enjoys the right to ask the court to 
take certain action, where a Minister or a 
public official is not doing the right thing 
or where some Injustice has occurred. 
Those rights remain in this Bill; as I see 
it, no attempt has been made to remove 
them. Indeed, the courts are very jealous 



sal 

of any attempt by legislation to cut out 
these rights and usually find a way to 
restore them and ensure that the subject 
will enjoy such rights. I do not find any 
provision in this Bill which deletes those 
rights. 

The Hon. Lyla Elliott: What about pro-
posed section 54 which states that no 
action shall lie against the Minister or any 
person or body authorised by him in the 
exercise or purported exercise of his pow-
ers? 

The Hon. I. G. MEDCALF: That is 
against the Minister; it relates to where 
the Minister carries out some proceedings 
authorised under the Act. I am talking 
about all the rights which citizens have 
and will still have under this legislation to 
seek justice. To my way of thinking, 
these rights still exist. 

The Hon. Lyla Elliott: I thought- we 
were talking about the rights under the 
Bill, in a situation where a person may 
suffer some injury or loss. 

The Hon. L G. MEDCALF: Well, the 
person will still have his rights. If he 
suffers personal injury or damage to his 
property or If he is prosecuted and wants 
to appeal against the sentence or the con-
viction, he will still have his rights; there 
is nothing to prevent him from exercising 
them. In addition, he will have the right 
of appeal to the Minister. If, for example, 
the Minister closes down a service station 
and says, "You are not allowed to serve 
petrol for the next 10 days' the person in-
volved can appeal to the Minister against 
the decision. 

The Hon. G. C. MacKinnon: Doesn't it 
refer to direct action against the Minister 
himself, like putting him in gaol? 

The Hon. I. G. MEDCALF: If the Min-
ister is carrying out his duties laid down 
under the Act or his servants are carrying 
out delegated duties— 

The Hon. R. Thompson: Or under the 
regulations. 

The Hon. I. G. DCALF: Yes. 
The Hon. R. Thompson: But we do not 

know what the regulations are; they have 
not been laid down. 

The Hon. I. G. MEDCALF: Of course we 
do not know what the regulations are, 
because we have not passed the Bill. We 
cannot have regulations before an Act is 
promulgated. 

The Hon. R. Thompson: Your point is 
not clear on that, when you say, "under 
the Act". 

The Hon. I. G. MEDCALF: Well, I will 
make it transparently clear; I will add the 
words that the honourable member has 
mentioned—"or under the regulations". 

The Hon. R. Thompson: That is right. 

The Hon. I. G. MEDCALF: If the Min-
ister or one of his servar.ts performs some 
action under the Act or the regulations  

which Is within the terms laid down by 
the Act or the regulations, he is immune 
from action under that section In respect 
of acting maliciously or some other prose-
cution, not necessarily a criminal prose-
cution. What we are talking about are 
the civil rights of people affected by the 
legislation. 

The Hon. D. K. Dans: And this Bill 
does not interfere with those in any way? 

The Hon. I. G. MEDCALF: No, not in 
respect of anything except where there is 
a particular loss that they have suffered 
in common with everybody else during the 
emergency or where they have suffered 
some loss which is related to that emer-
gency which is not a personal injury or 
loss of property. To that extent, some 
small limitations are placed on this area. 

I should like to refer to the report of 
the Law Society because we have heard a 
great deal about it. I believe the Law 
Society had every right to express its views 
on this Bill, as indeed has every other 
society, private person or citizen in our 
community, on every Bill which comes 
before the Parliament, whether it be the 
Fuel, Energy and Power Resources Act 
Amendment Bill, the Aboriginal Heritage 
Bill or any other Bill. Any person or any 
society can and Indeed does express views 
on such Bills. There is no reason that 
they should feel in any way Inhibited 
in so doing. Therefore, just in case 
anyone has any doubts, I believe 
it should be said that the Law Society had 
every right to express its views. We have 
seen those views reported In the Press and 
we have heard them referred to on a 
number of occasions by various people. 

I do not know If It has been made clear 
that the President of the Trades and 
Labor Council, the Hon. D. W. Cooley In 
fact, had been In communication with the 
President of the Law Society before the 
Law Society ever considered the Bill. 

The Hon. D. W. Cooley: The only con-
tact I had with him was to hand him a 
copy of the Bill and Invite his comments 
on It. 

The Hon. I. G. MEDCALF: Yes, that Is 
right. The President of the Trades and 
Labor Council, Mr Cooley, communicated 
with the President of the Law Society 
before the Law Society ever considered the 
Bill. Mr Cooley handed a copy of the Bill 
to the President and Invited the Law 
Society to comment on It. 

The Hon. Lyla Elliott: What is wrong 
with that? 

The Hon. I. G. MEDCALF: Nothing, but 
I do not know whether that has ever been 
clearly stated. 

The Hon. G. C. MacKinnon: I do not 
think it has been. 

The Hon. Clive Griffiths: It has not been 
mentioned at all. 



The Hon. Lyla Elliott: What are we 
being accused of? 

The Hon. D. W. Cooley: Why mention 
It at all? 

The Hon. I. G. MEDCALF: I am not 
objecting to It; I am merely mentioning 
that the communication took place. 

The Hon. D. K. Dans: Mr Medcalf is 
getting a lot of backing up from his side 
which Is confusing the Issue. 

The Hon. I. G. MEDCALF: I did not 
hear Mr Cooley mention the fact last 
night; perhaps he mentioned it when I 
was out of the Chamber. There is no 
reason that he should not mention it. 
Indeed, he is entitled to wait on the 
President of the Law Society as the Law 
Society is entitled to consider the Bill. 

The Hon. D. W. Cooley: I think It was 
the first time I ever met the President of 
the Law Society. I am not in the habit 
of telling lies; that was the first time I 
met Mr Rowland. 

The Hon. I. G. MEDCALF: I am not 
suggesting for a moment that Mr Cooley 
Is in the habit of telling lies. I did not 
make any such suggestion and I certainly 
would not dream of making such a sug-
gestion. 

Interesting as that discourse between 
Mr Cooley and the President of the Law 
Society is, in the light of subsequent 
events, it does not mean that the Law 
Society could not properly have considered 
the Bill at a general meeting or a meet-
ing of its council or one of its subcom-
mittees. Indeed, there are aspects of this 
Bill which could easily occasion comment 
on the basis of the terms used and without 
any political prompting whatsoever. Mr 
Cooley's communication with the Presi-
dent of the Law Society did not neces-
sarily have any bearing on what subse-
quently occurred. 

At Its meeting at 5.30 p.m. on the 21st 
August, after certain specific matters of 
special business had been dealt with by 
the Law Society, the matter of the legis-
lation was raised. One of the members 
of the society moved a motion which was 
subsequently discussed and amended and 
which ended up In a slightly different 
form. The final motion was— 

The Society expresses concern at 
the provisions of the Fuel, Energy 
and Power Resources Act Amendment 
Bill, 1974, which appears to make in-
roads into the freedom and liberty of 
the individual In our society and in-
structs the President to wait on the 
Government Immediately and ask that 
the Government defer consideration 
of the Bill until the Society has had 
an opportunity to submit comments 
on the Bill and the President is in-
structed to convene a sub-committee  

to give urgent consideration to the 
Bill and report to the Council with a 
view to the submission of the Coun-
cil's views to the Government. 

The next speaker but one was Mr Hartrey, 
who was already Involved in the Bill 
through his participation In the Legisla-
tive Assembly. He su;orted the motion. 
However, other than Mr Hartrey, most of 
the members of the Law Society had not 
read the Bill when they discussed the 
motion and when it was passed. The 
resolution was adopted and a subcommittee 
of three members was formed, which re-
ported to the Council of the Law Society 
two days later. Remenber, the meeting 
was held and the motion moved at 5.30 
p.m. on the 21st Augist. I understand 
that the Council of the Law Society held 
a meeting at one o'clock on the following 
Friday afternoon at which its members 
received the report of the subcommittee. 
I am not certain of those times; I have 
not had them verified but I believe this 
is so. 

I am not in any respect being at all 
critical of this. However, I mention the 
times merely to indicate that although 
there was good reason for meeting quickly 
—the good reason was that the Law 
Society believed the legislation could be 
introduced and passed through Parliament 
before the society had time to study it—
the legislation was rather hastily con-
sidered. The Law Society did not really 
have the time to produce full and detailed 
information of every aspect of this legis-
lation. 

The Hon. D. W. Ccoley: Members of 
the Law Society had only to glance at it 
to gather the impact the legislation would 
have. One does not have to be a Rhodes 
Scholar to understand the intention of 
the Government in regard to this legisla-
tion in the form the Bill was presented. 

The Hon. I. G. MEDCALF: I am not 
suggesting that one would have to be a 
Rhodes Scholar to understand the Bill; 
I am merely suggesting that the report 
was prepared fairly speedily, and for good 
reason. The subcommittee of the Law 
Society felt the legislation would pro-
ceed through Parliament and unless it 
presented its report its views would not 
be considered. Therefore, the members 
of the subcommittee put their case before 
the Council of the Law Society, which 
endorsed it. 

On the same day, the 23rd August, the 
Law Society sent its report to the Premier 
(Sir Charles Court). Subsequently the 
report was placed before a general meet-
ing of the Law Society held on the 9th 
September. Although a week before that 
certain amendments had been announced 
in the Press, these were not considered by 
the Law Society, because the report dealt 
only with the original Bill. 

623 
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The amendments which were announced 
by the Premier on the 2nd September were 
very substantial and many of them over-
came some of the problems which were 
referred to in the report of the Law Society. 
To this extent, therefore, the report of the 
Law Society which at the time it was 
written was written in good faith, and with 
a view to making suggestions to the Pre-
mier, had become outdated by the events 
which occurred. When the Law Society was 
considering the report, it had become out-
dated; yet we still hear in the Press, on 
television, and in other places references 
to the comments of the Law Society which 
were made on the original Bill. 

The Hon. Lyla Elliott: Only three of the 
18 points which were made by the Law 
Society have been affected by the amend-
ments. 

The Hon. I. G. MEDCALF: In due course 
I shall deal with those points, one at a 
time. We must bear in mind this was a 
report only; it did not purport to be a 
carefully considered opinion. There was 
not sufficient time for the Law Society to 
give a carefully considered opinion. The 
report must be looked at in the light of 
what appears in the heading— 

This is a report of the Council of 
the Law Society of Western Australia 
and does not purport to express the 
views of the general body of lawyers 
in this State. 

The report then sets out a commentary 
on the Bill. That is the manner in which 
the report has been described. The Coun-
cil of the Law Society has referred to it 
as a report, and it has been described as 
a commentary. 

Naturally people agree or disagree with 
items which appear in reports, whatever 
they may be. Lawyers themselves will dis-
agree over points of law, and anyone is at 
liberty to have his personal view about 
a point of law whether or not he is a 
lawyer. That is only right and proper; 
but it is not right or proper for a report 
such as this to be quoted as gospel. I believe 
it is wrong for the report to be quoted as 
gospel. 

The authors of the report would be the 
first to admit that they did not write a 
gospel. They are fair-minded people. My 
view is that they were advising the Gov-
ernment, and they believed they should 
state fairly and frankly what they thought 
should be the position. However, on a 
matter of law their opinion would be open 
to argument. 

When it is all boiled down, most matters 
of law end up as opinions; judgments of 
courts are opinions; and the most learned 
statements of Queen's Counsel are called 
opinions. Anything else, such as a report 
by a committee that is not the considered 
opinion of a Queen's Counsel or a judg-
ment of a court, is even more of an opinion. 

The Hon. D. W. Cooley: We will accept 
that from what you have said today. Your 
comments on the Bill and the doubts 
expressed by you on safeguards would also 
be your opinions. I am sure you admit 
that you are not infallible. 

The Hon. I. G. MEDCALF: I admit I am 
not infallible, and if I gave the impression 
that I was infallible I apologise. I do not 
have an infallible attitude on mat:ers, 
therefore I must agree that I am not 
infallible. If Mr Cooley thought previously 
that I was infallible then I would like to 
correct him. 

The Hon. D. W. Cooley: There are some 
doubts in respect of the Bill, and as a 
House of Review we ought to look at them. 

The Hon. I. G. MEDCALF: There are 
also grave doubts about the opinions 
expressed publicly by many people who 
have quoted from the Law Society report. 
Many of those expressions are only ma:ters 
of opinion. 

The Hon. G. C. MacKinnon: I hope Mr 
Cooley has no doubt about the validity of 
his own opinions! 

The Hon. D. W. Cooley: Not at all. 

The Hon. G. C. MacKinnon: When I 
appeared on a television programme with 
you I was under the impression that you 
were infallible. 

The Hon. D. K. Dans: I think he is 
fallible. 

The Hon. G. C. MacKinnon: So do I. 

The PRESIDENT: Order! I would like 
to hear Mr Medcalf. 

The Hon. I. G. MEDCALF: In my view 
some of the points in the Law Society's 
opinions are valid, and others are not 
valid. I do not question the sincerity of 
the report or the opinions expressed, but 
I do question the sincerity of some people 
who have jumped on the bandwagon to 
gain as much political mileage out of this 
situation as they possibly can. I think it 
can truly be said that some of the honest 
opinions of the members of the Law Scciety 
have been prostituted for political purposes. 
I feel it is necessary for me to deal with 
some of the specific provisions in the Bill, 
because of some comments that have been 
made. 

The Hon. R. Thompson: Can you give 
us an interpretation of what the Law 
Society has said in respect of proposed 
section 41? 

The Hon. I. G. MEDCALF: I am about 
to do that. In respect of proposed section 
41 the Law Society said that the Act, and 
the regulations made under it, are to prevail 
over all other laws, judgments, and agree-
ments. The Law Society criticised that 
provision by saying that it will limit the 
powers of the court in respect of the Act 
itself and the regulations. That wa the 
first criticism of the Law Society. 



The second criticism was that there 
would be no power for the courts to enter-
tain a challenge to the Act or a declaration 
of an emergency. The third criticism of 
the Law Society was that the Supreme 
Court could not declare a regulation made 
under the Act to be invalid. The Law 
Society did not say that in a categorical 
way; the society expressed the view that 
it could be said that this would be the 
effect. I have summarised the major 
criticisms of that section. 

What the Law Society actually said in 
its report was— 

It appears the effect of subsection 
(2) is to limit the power of the Courts 
with respect to the Act and its regula-
tions . . . On a proper construction 
it may be that there is no power for 
the Courts to entertain any challenge 
to the Act . . . Even if the jurisdiction 
of the Courts is not so affected it could 
be argued that subsection (2) would 
render nugatory a Supreme Court 
declaration that a regulation was 
invalid. 

Those were the three criticisms. What the 
Law Society has said is that it appears, it 
may be, and it could be argued. That is a 
pretty general kind of opinion, to say that 
something appears, may be, or could be 
argued. It is safe to say that, because such 
an opinion could be correct. 

The Hon. D. W. Cooley: These were all 
lawyers who were involved. You ought to 
know how they operate. Usually they have 
two bob each way in respect of legal opi-
nions. 

The Hon. I. G. MEDCALF: Mr Cooley 
is proving what I have been saying: that 
the report is a matter of opinion. It is 
one opinion to say something, and another 
opinion to say something else. However, 
it is wrong to say to the public and to the 
Press that the Law Society's opinion is 
firm, and that the Act overrides all other 
Acts. That is not what the Law Society 
has said. 

I have already pointed out what the Law 
Society did say. It has said that the Act 
may do something, it could do something 
else, and it could be argued that It would, 
yet again, do something else. 

The Hon. Lyla Elliott: If you turn to 
page 4 of the report you will find the Law 
Society states quite categorically that the 
legislation Is open to abuse. 

The Hon. I. G. MEDCALF: I shall deal 
with that aspect in due course. At the 
moment I am dealing with page 3 of the 
report. In answer to the criticisms of the 
Law Society about this section—I believe 
they are only criticisms, because the 
society is saying to the Government that 
there could be a case of looking into some 
aspects—I say they are very valid; and I 
contend it was the proper thing for the 
society to do. I do not quarrel with what 
the Law Society has said, but I do not  

believe that the legislation before us will 
limit the power of the courts, and in this 
regard I refer to the Act itself and the 
regulations made under it. 

Although the regulations have not yet 
been made, when they are made they will 
have to deal specifically with matters 
with which the Act empowers them to deal. 
The regulations derive their force only 
from the powers provided under the Act. 
I do '.c: believe proposed section 41 will 
limit the powers of the courts. This can-
not affect the Constitution, the Electoral 
Act, Cr any Act that is required to be 
amended or dealt with in a particular 
way. This legislation has effect where it 
is inconsistent with other Acts or with the 
wording of them. Where it is inconsistent 
then this legislation is to prevail. I there-
fore disagree that this will limit the 
powers of the courts. 

I do not believe it will limit the powers 
of the courts, but we should be grateful to 
the Law Society for bringing this matter 
up. I think it is a valid comment for the 
society to make, and personally I con-
stantly make comments of this sort. After 
all, the Law Society had only 36 hours 
within which to make a report, but it 
should not be quoted as gospel. The 
authors of the report would not be happy 
at being quoted that they have put forward 
a gospel, but their comment is quite valid. 
I do not believe that the legislation before 
us will do what some people have claimed 
it will do. but It is worth while to look into 
the matter. 

The second comment of the Law 
Society on proposed section 41 is that there 
is no power in the courts to entertain a 
challenge to the Act. I say there is ample 
power, and I shall indicate exactly where 
that power lies. There is ample power for 
the courts to hear the claim of any person 
who maintains that there is no emergency. 
Cabinet might declare a state of emer-
gency; after it has done that it is open to 
Mr Cooley, in his capacity as President of 
the Trades and Labor Council, to apply 
to the court for an injunction to restrain 
the Minister from exercising any powers or 
authorities under the Act. That power is 
contained in proposed section 45. The 
power is set out quite clearly in that pro-
vision, and I shall deal with it In greater 
detail in due course. 

The Act will override any laws which 
are inconsistent with sections therein, but 
this does not put the sections of the Act 
beyond challenge. The Act will override 
contracts and agreements which are incon-
sistent with sections of the Act, but this 
also does not put the sections of the Act 
beyond challenge. It overrides them to this 
extent: that a contract or agreement 
might set out, as many contracts do, that 
the emergency powers legislation shall not 
apply to the contract or agreement. Many 
contracts contain provisions which attempt 
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to exclude Acts of Parliament; these are 
contracts which stipulate that nothing In 
the prescribed regulations can affect them. 

The Hon. D. W. Cooley: Can an indus-
trial award override an Act of Parliament? 

The Hon. I. G. MEDCALF: No, it can-
not. 

The Hon. D. W. Cooley: Why should 
they be included In proposed section 41 
(2)? 

The Hon. I. G. MEDCALF: That is a 
different matter. We can have an Act of 
Parliament of a specified type which over-
rides industrial awards in respect of cer-
tain areas in relation to, say, a state of 
emergency. Mr Cooley will have to excuse 
my ignorance of some of the details of this 
example. Under an industrial award a 
worker might have to wear gloves to avoid 
the dangers of an accident, but in certain 
circumstances gloves may not be available. 
This may not be a very bad state of affairs, 
but a worker may be without a pair of 
gloves and have to do some work in an 
emergency. In that respect it could be said 
that some regulations might override a 
part of an industrial award. However, I 
do not believe that the Act with which we 
are dealing can in general override indus-
trial awards, but it can override only those 
relating to sections of the Act, in a par-
ticular emergency in respect of some 
aspect of industry, fuel, or power resource. 

It has been said—and, here again, I am 
still referring to subsection (2) of pro-
posed new section 41—that the emergency 
regulations might well override all laws. 
I will quote the subsection as follows— 

(2) Emergency regulations made 
under this Part of this Act shall have 
effect notwithstanding anything, whe-
ther express or implied, in any other 
Act or any law . 

Now, the regulations which will be made 
under this Act cannot override other Acts. 
A regulation, Itself, only derives Its 
strength and force from an Act, or from 
a section of an Act. A regulation never 
stands on its own; it must always work 
within the requirements of its mother 
Act. Therefore, these are the only items 
which are dealt with under the section 
concerning emergency regulations which 
can override other Acts or other agree-
ments. 

If we turn to the section dealing with 
emergency regulations—which I will do 
shortly—we will find they are very re-
stricted, much more restricted than 1 
would have expected. To come within the 
emergency regulation-making power there 
are a very limited number of subjects 
which deal exclusively with fuel, ration-
ing, and the obtaining of information in 
connection with fuel, rationing, and 
power resources and matters of that type. 
That is as far as they go. We are talk-
ing only about power and energy resources  

regulations, and they have to be made 
under the regulation-making power con-
tained in the Bill. Therefore, the posi-
tion Is not as has been suggested by many 
good people who have been misled into 
believing that the comment of the Law 
Society—valid as it is—Is gospel. 

The Hon. Lyla Elliott: I would not say 
that proposed new section 47 (2) (1) is 
restrictive, 

The Hon. I. G. MEDCALF: i will deal 
with that in due course. I now turn to 
clause 6 of the Bill which will add a new 
section 43 to the Act. Proposed new sec-
tion 43 (1) deals with the declaration of 
a state of emergency and, to summarise 
the comment of the Law Society regard-
ing this provision, the test of this is sub-
jective. The Governor must be "satisfied" 
with the criteria or the standards upon 
which a state of emergency is declared. 
The Law Society considers the provision 
to be vague and it would like to see the 
criteria precisely stated. It considers that 
there must be provision for the Supreme 
Court to review such a declaration so as to 
ascertain whether the criteria, on an ob-
jective assessment, do exist. 

My answer is that it just is not possible 
to be precise regarding every situation 
which might create an emergency. I do 
not believe all the situations can be pre-
cisely stated, because once an attempt is 
made to be precise the case Intended to 
be included usually escapes because of 
the wording. To be precise, many hun-
dreds of different situations would have 
to be named, and that cannot be done. It 
is inevitable that in situations such as 
this the law must be general. 

The Hon. R. F. Claughton: That is what 
I said when I spoke yesterday. 

The Hon. I. G. MEDCALF: I am glad 
the member said that but I am afraid 
I missed it. The criticism of the Law 
Society was that there must be provision 
for the Supreme Court—and I want to 
make this absolutely clear—to review a 
declaration so as to ascertain whether 
the criteria do, on an objective assessment, 
exist. The answer to that criticism is 
that, in a material way, proposed new sec-
tion 45 contains such a provision. That 
section sets out that the powers of this 
Bill cannot be exercised unless there Is 
an emergency. Once those words are 
used—"that there is an emergency"—the 
matter is open to the courts. It is the job 
of the courts to interpret the meaning of 
the word "emergency". That is where the 
courts can examine the criteria to see whe-
ther there is an emergency. That is the 
simple answer. The criticism of the Law 
Society, in my opinion, is not valid be-
cause there is already provision for the 
Supreme Court to examine an emergency 
and to decide whether there is, in fact, 
a state of emergency existing. 

The Hon. R. F. Claughton: Under what 
section does that appear? 
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The Hon. I. G. MEDCALF: This Is a 
point which has not been really appre-
ciated by many people. I do not think 
it has been appreciated by Mr Cooley. 

The Hon. D. W. Cooley: It is not appre-
ciated by me. However, to put me right, 
where in proposed new section 45 is it 
stated that the matter can be referred to 
the court? 

The Hon. I. G. MEDCALF: Proposed 
new section. 45 states— 

The powers and authorities confer-
red by this Fart of this Act shall not 
be exercisable— 

(b) except in respect of an 
emergency in relation to which 
a state of emergency has 
been declared. 

This means that the state of emergency 
would have to be proved, if this were 
required by anyone who was prepared to 
go to court. 

The Hon. D. W. Cooley: The situation 
can be challenged under the provisions of 
this section? 

The Hon. I. G. MEDCALF: Anyone with 
an interest can seek an injunction. Such 
a person is allowed to take out an injunc-
tion. He can go to the court and ask for 
an injunction to restrain the Minister from 
exercising any powers, on the grounds that 
there is no emergency. That is all one 
would have to say. Of course, one would 
have to give his evidence. Nevertheless, 
that is the ground for such an action and, 
therefore, in my opinion there is already 
effective power to review a declaration. 

That is a dangerous situation in which 
to place the Minister. He would have to 
be quite sure there was an emergency 
before he declared it. It would be too 
bad if Cabinet were to declare an emer-
gency and on the next day the court 
declared that there was not an emergency. 
That would be most embarrassing, poli-
tically. 

The Hon. R. F. Claughton: Under the 
provisions of that proposed new section 
the judge has to assess whether a state of 
emergency has been declared. 

The Hon. I. G. MEDCALF: The court 
must decide whether there is an emergency. 

The PRESIDENT: Order! I think these 
matters would more properly be dealt with 
In Committee. 

The Hon. I. G. MEDCALF: Thank you, 
Mr President. I must confess I had a 
little doubt as to whether I was going into 
too great detail and I would be quite willing 
to reduce the detail at this stage on some 
of the matters I am discussing whilst simply 
answering queries. 

The PRESIDENT: The Committee stage 
will give an opportunity for questions to 
be asked. 

The Hon. I. G. MEDCALF: I was 
attempting to answer detailed questions 
asked by members opposite. 

The Hon. D. W. Cooley: I must say the 
member is making a better contribution 
to the debate than did all his colleagues 
put together. 
Sitting suspended from 6.10 to 7.30 p.m. 

The Hon. I. G. ?DCALF: I would now 
like to turn to subsection (2) of proposed 
new section 43 of the Bill. This subsection 
has been criticised by the Law Society. 
The comments made by the Law Society 
are that the order may continue in force 
for up to six months, and then, of course, 
it may be extended. The Law Society feels 
that a transport strike may last only a 
week, but the Government has the power 
to declare an emergency for up to six 
months. The Law Society says the emer-
gency must be lifted. 

Secondly, the Law Society says that the 
declaration of emergency must be ratified 
by Parliament within one month, other-
wise it should lapse. Now, it is scarcely 
necessary for me to say very much on this 
point because it has been mentioned by a 
number of other members. I have referred 
to it myself several times. Mr Clive 
Griffiths referred to this matter last night, 
or early this morning. The Law Society 
suggested that within 30 days Parliament 
must ratify the emergency. That proposal 
has been improved upon somewhat by the 
amendment which requires Parliament to 
be recalled within 14 days. The statement 
from the report of the Law Society reads 
as follows— 

We would suggest that provision should 
be made, if necessary in the Constitu-
tion Act, that the exercise of this power 
be ratified by Parliament within one 
month, and if not so ratified the decla-
ration cease to have effect from the 
expiration of that period. This is 
Probably the most important sugges-
tion this Council has to make. 

As the Hon. Clive Griffiths said, and It 
cannot be said too often, this is the most 
valuable comment in the whole report. I 
agree most wholeheartedly with this com-
ment of the Law Society. In my view 
it is undoubtedly the most important sug-
gestion the society has made; that Parlia-
ment must ratify the emergency. There 
was no provision for that in the original 
measure, and the Law Society pointed this 
out, quite correctly. 

As a result of amendments made in the 
Legislative Assembly, and particularly to 
subsections (4), (5), and (6) of proposed 
new section 43, and subsections (1) and 
(2) of proposed new section 44, both 
Houses of Parliament must now ratify the 
order or It lapses. Not one House, but 
both Houses of Parliament must ratify the 
order. I believe this Is a safeguard. 
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I have heard the comment, "What does 
that matter? If you have a majority In 
both Houses you can ratify the emer-
gency." I would like to say that this is 
only a temporary situation for one party 
to have a majority in both Houses. When 
we are talking about principles, we must 
bear In mind certain principles of parlia-
mentary democracy to which we subscribe. 
One of these is that Parliament should, in 
the final analysis, govern the country; and 
that Parliament should not be bypassed. 
We have a bicameral system here, and by 
the word 'Parliament" we mean both 
Houses of Parliament. I know that In the 
platform of the Labor Party it says that 
there should be only one House of Par-
liament, and in that case there would be 
but one House to ratify an emergency. 
However, we do not have that situa-
tion. We have two Houses of Parliament, 
and each of those Houses has identical 
powers In this respect. Both Houses must 
ratify the emergency. That is a very 
necessary, and important safeguard and 
we should be indebted to the Law Society 
for pointing it out. 

The Law Society notes refer to proposed 
new section 46, and reference is made to 
the fact that this provision will validate 
anticipatory acts. We then see a refer-
ence to "rendering legal what was illegal". 
The criticism of the society is that this 
proposed section will validate acts done 
before emergency regulations have been 
promulgated; in other words, before the 
gazettal of the emergency regulations. For 
instance, the people charged with the duty 
to carry out regulations may do things In 
advance of the gazettal of the regulations. 
This provision will validate those acts. 

The first criticism made by the Law 
Society Is that this "renders legal what 
was illegal". Secondly, the society says 
it is retrospective legislation. The third 
criticism is that the marginal note is mis-
leading. 

The marginal note to clause 9 of the 
Bill reads as follows— 

Validation of acts done In anticipation 
of emergency regulations. 

I would like to point out one matter which 
appears to me to have been overlooked by 
the Law Society; that is, we cannot have 
emergency regulations before an emer-
gency is declared. We are talking here 
about a situation where acts are performed 
by the Administration without regulations 
having been gazetted. To tahe an obvious 
case, let us say that the Government 
Gazette comes out on a Frday. In an 
emergency it may have been necessary to 
perform some acts on the Thursday after-
noon before the regulations were gazetted. 
This section will legalise acts done under 
those regulations which were not law at 
the stage the acts were done. Therefore, 
the marginal note is correct in that the 
section will validate anticipatory acts 
before the regulations are promulgated. 

However, is It retrospective legislation? I 
submit It Is not. My reasons for saying 
that are that we cannot have emergency 
regulations promulgated—that is, gazetted 
—before we have a declared state of emer-
gency. Until a declaration of an order of 
emergency has been made, we cannot act 
under the regulations, whether gazetted or 
not. So my point Is simply that if a 
declaration of a state of emergency is 
made on a Thursday at midday, no regu-
lations can be declared under that 
declaration until they are gazetted. In 
the meantime, however, after the declara-
tion of the state of emergency, someone 
may do something which is then validated 
by the regulations which are gazetted on 
the Friday. I do not believe that is retro-
spective legislation, because I do not 
believe anyone can take any action at all 
until the declaration of an emergency. In 
other words, one cannot act illegally and 
then declare an emergency to cover up 
what one did the day before. 

The Hon. R. Thompson: Would this be 
a very short-term arrangement, or could 
it extend back for say, a fortnight? 

The Hon. I. G. MEDCALF: No limita-
tion Is placed on the period of time. This 
applies to acts done in anticipation of an 
emergency. 

The Hon. R. Thompson: That is what 
I thought. 

The Hon. I. G. MEDCALF: However, 
by implication, clearly the regulations 
must be promulgated very quickly because 
this provision could not be extended 
Indefinitely. 

The Hon. D. W. Cooley: If an act were 
perpetrated against a union before the 
legislation came into force, and then an 
emergency is declared, the act could be 
covered by the regulation. 

The Hon. I. G. MEDCALF: I do not 
believe that would be proper. 

The Hon. D. W. Cooley: It would not 
be proper? 

The Hon. I. G. MEDCALF: No. In other 
words, I am saying an emergency must 
be declared before action can be taken. 
My authority for saying that is proposed 
new section 45, which I referred to earlier. 
This says— 

The powers and authorities con-
ferred by this Part of this Act shall 
not be exercisable— 

 
except in respect of an 
emergency in relation to 
which a state of emergency 
has been declared. 

Therefore, the legislation would not vali-
date any act which occurred before the 
declaration of the state of emergency. 
The actions of a person a day or a week 
before an emergency has been declared 
cannot be validated. However, if the 
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emergency had been declared but the 
regulations had not yet been promulgated, 
actions taken in that period can be vali-
dated by the regulations. 

The Hon. D. K. Dans: That would be 
a maximum of about a seven-day period? 

The Hon. I. G. MEDCALF: The abso-
lute maximum I would think. Probably 
that is a little too long. 

The Hon. D. K. Dans: Two days then? 
The Hon. I. G. MEDCALF: I am only 

guessing, and it would depend on the 
circumstances. However, I believe it is 
clearly the intention of the Legislature 
that this should be a short period. The 
word "anticipation' is used. If this 
principle were abused, it would be open 
to question. 

If an administrator takes some action, 
perhaps to close a service station, for in-
stance, the action must be within the 
regulations. One would have to be pre-
pared to prove that any action was within 
the regulations. One would still be liable 
for any actions which were not within 
the regulations. One cannot take some 
action flagrantly outside of the regula-
tions and then cover up the action by 
saying that one thought a regulation 
would be promulgated along those lines. 

Any action taken outside of the regula-
tions would still be illegal action. There 
is no license in this Act for anyone to 
act illegally. 

The Hon. Lyla Elliott referred to pro-
posed new section 47(2)(d) which deals 
with the emergency regulations them-
selves. Paragraph (d) deals with industry 
and commerce. Subsection (1) com-
mences— 

Where a state of emergency is de-
clared under this Part— 

And do not forget that the emergency 
must be declared first. To continue-

-the Governor . . . may make emer-
gency regulations not inconsistent 
with this Part of this Act. 

Subsection (2) reads as follows— 
(2) Emergency regulations made 

under this Part of this Act may make 
provision for or with respect to— 

Then paragraph (d) reads as follows—
the adjustment of industry and com-
merce to the requirements of the 
community in time of emergency In-
cluding the determination of user 
priority, the prohibition of specified 
uses, the taking of specified measures, 
and the allocation of supplies to pre-
scribed consumers; 

I am sure no-one would assume that that 
provision deals with anything but fuel 
and energy. Paragraph (a) of subsection 
(1) reads as follows— 

providing or securing supplies and 
services required by the community, 

And paragraph (b) refers to preventing  

supplies or services being disposed of, 
etc. The statement of the Law Society 
referring to the previous subsection, 47 (2) 
(C), as it Is now numbered, reads as fol-
lows— 

It may be that 46(2) (c) does not 
go too far. However, when one com-
pares (d) with it, the clear intent of 
the latter is to give the Government 
of the day almost absolute powers 
with respect to "industry and com-
merce". This means that the eco-
nomic life of the community could, 
for a period of as long as twelve 
months without any parliamentary 
surveillance, be directed entirely by 
regulation. 

That is on the assumption that the regu-
lations extend beyond fuel and energy but 
I believe this will be demonstrated to be 
an incorrect interpretation of the regu-
lations. 

It is also based on the supposition that 
not only is one order made for six months, 
but there is an extension of the order for 
a further six months and that Parliament 
has no right of supervision over these 
orders. That was written before the Gov-
ernment brought in its amendment to re-
quire each emergency order to be ratified 
by both Houses of Parliament. Therefore, 
that is no longer valid in the sense that 
both Houses of Parliament must now 
ratify not only the first order for an 
emergency, but any extension; if there is 
any extension of six months that must also 
come before Parliament. So in the con-
text of the amendments to the Bill it is no 
longer valid to say that a period as long 
as 12 months could occur in which there Is 
no parliamentary surveillance. 

The Hon. D. W. Cooley: It is a rather 
broad regulation, though; you must admit 
that. I can understand your submission 
regarding the six months; but, good Lord, 
it is broad in anybody's language. 

The Hon. I. G. MEDCALF: The Bill 
relates only to the supplies of fuel and 
energy resources. There Is no power in 
the Bill to go beyond that. If we went 
beyond that the regulation would be de-
scribed as ultra vires; it would be beyond 
the powers of the Bill. Therefore, these 
regulation-making powers are rather 
limited; In my opinion they are much 
more limited than people have been saying 
they are. 

The Hon. D. W. Cooley: In your opin-
ion. Were you one of those who dissented 
at the Law Society meeting? 

The Hon. I. G. MEDCALF: No. I did 
not attend either of the meetings because 
I believe that as a member of Parliament 
and of a political party it was not appro-
priate for me to be there and to try to 
influence the deliberations of people act-
lug in a sincere attempt to put forward 
suggestions to the Government. 
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The Hon. D. W. Cooley: They were 
rather conclusive deliberations: 65 to 4. 

The Hon. I. G. MEDCALF: As a matter 
of fact the deliberations were not con-
clusive because the members of the Law 
Society were working on a Bill which 
had already had amendments proposed to 
it. They were working on the original Bill. 
As I think I indicated at the outset—and 
I do not wish to repeat myself—the report 
was based on a rather quick study neces-
sarily made because the committee be-
lieved it had to act quickly in order to 
make suggestions to the Government. 

The next provision referred to in the 
report is proposed section 47 (2) (f). That 
paragraph is no longer applicable. The 
Law Society criticised and questioned the 
provision for enabling premises to be 
searched without a warrant. It was sug-
gested to the Government that the para-
graph be amended. That provision no 
longer appears in the Bill; it was removed 
by amendment in the Assembly, and search 
warrants are now required. 

The Hon. R. Thompson: The Minister's 
notes are confusing. He said, "The Gov-
ernment has agreed to delete . . ." What 
he should have said is, "This provision has 
been deleted." 

The Hon. G. C. MacKinnon: A point 
well made. 

The Hon. R. Thompson: I spent consid-
erable time looking for this. 

The Hon. G. C. MacKinnon: Don't 
labour It; I feel bad enough. 

The Hon. I. G. MEDCALF: The next 
reference is to proposed section 47 (2) (i), 
which deals with the making, negotiation 
and settlement of claims for compensation. 
Remember I am still talking about regula-
tions, and this is one of the matters which 
can be prescribed under the regulations. 
In other words, details of how compensa-
tion may be arranged for people who have 
suffered property loss or similar damages 
were to be prescribed by regulation. This 
has been amended to "the making, negoti-
ation and settlement and arbitration of 
claims for compensation under this Part 
of this Act". The Law Society criticism 
of this was that any compensation should 
be on just terms. 

The Law Society has taken the phrase 
on just terms" from the Constitution of 

the Commonwealth of Australia, which 
states that acquisition by the Common-
wealth Government of the property of 
private citizens must be on just terms. 
There has been a great deal of litigation 
over the years as to exactly what "on just 
terms" means, because different inter-
pretations have been placed on it. How-
ever, it is commonly agreed that it should 
mean the person concerned should be paid 
something which approximates the real, 
true market value of the property. 

The Law Society has suggested that the 
phrase should appear in this paragraph. 
I would submit that if it is to appear in  

the Bill, this is the wrong place for It. 
It is not needed in. paragraph (I) of pro-
posed subsection 47 (2); because this is 
only a regulation. It will not be a sub-
stantive part of the Act at all; it will be 
only a regulation which prescribes for 
the making of compensation. 

At the time the Law Society made that 
suggestion no provision was included in 
the Bill for this type of compensation. So 
it was legitimate for the society to make 
the suggestion; but it no longer applies 
because in the Assembly the Government 
inserted another proposed new section 
which provides for the award of com-
pensation by an arbitrator, who shall be 
a Supreme Court or a District Court judge 
using the processes of the courts as if it 
were an ordinary civil action. Hence 
there is no point in spending more time 
on that. 

However, the point of the Law Society, 
apart from the technical details—and I 
would like to stress this to Miss Elliott—
is a good one. The technical details do 
not quite fit in with the rest of the Bill 
due to the changes which occurred in the 
amendments. But the point of principle 
that we should have compensation on some 
proper, reasonable basis and on just terms 
was a good one; and it is now incorpor-
ated in the Bill in a different way in the 
proposed compensation section. 

The Hon. Lyla Elliott: I do not think 
that was the point I made. 

The Hon. I. G. MEDCALF: I think Miss 
Elliott made a general statement that 
there were many points of difference and 
the Government accepted very few of the 
amendments proposed by the Law Society 
—only three out of the 18. I am just 
pointing out that many of these points 
have, in fact, been accepted perhaps with-
out some members being aware of it. 

The Hon. Lyla Elliott: I am aware of 
that. I have this in my copy as having 
been amended. I have no objection to 
that particular provision. 

The Hon. I. G. MEDCALF: The next 
point referred to by the Law Society Is in 
relation to paragraph (1) of proposed new 
section 47 (2). This is the provision which 
has occasioned the greatest amount of 
criticism. 

The Hon. Lyla Elliott: It is the one I 
was referring to. 

The Hon. I. G. MEDCALF: Yes. This 
is the one which gives the power to make 
regulations generally for ensuring that the 
whole resources of the community are 
available for use, and are used, in a man-
ner best calculated to serve the interests 
of the community. As I have said before, 
that is limited to the provisions of the 
Bill, which are set out quite clearly in the 
title; that is, "to make provision for the 
securing of present and future sources of 
fuel, energy and power and of services re-
lating thereto, for the protection of the 
community In cases of emergency . . 
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This Bill is limited to fuel, energy, and 
power resources. There Is nothing in the 
Bill which provides a general power to 
relate :o emergencies other than those in 
connec:ion with fuel, energy, and power 
resources. 

The Hon. Lyla Elliott: "Resources" is 
an all-embracing term. 

The Hon. D. W. Cooley: That word 
would not have been used if they did not 
mean :o Use It, 

The Hon. I. G. MEDCALF: Even the 
worth fuel" and "energy" are fairly hard 
to define, because the questions arise: 
Where does fuel begin and end, and where 
does energy begin and end? If one 
examines the word "energy" one gets into 
the realms of proposed new forms of 
energy such as tidal power, power from 
the sun, and things of that sort. There-
fore we have to be a little general in the 
term we use. The term "power resources" 
is subject to technological change. How-
ever, I still believe the scope of the Bill is 
limited to fuel, energy, and power; and 
those words have a finite meaning. 

For that reason I believe this general 
power to make regulations has been mis-
interpreted as being far more general than 
in fact it is. To me it is an incidental power 
to pick up the details of things which 
relate to the supplies of fuel and energy 
and which are not specifically referred to 
in the other provisions of proposed new 
section 47. It is to do that, but no more. 
I believe if anyone acted under a regula-
tion which went further than that he 
would be acting at his risk and would be 
liable to have the regulation declared 
invalid by a court. 

I repeat what I said earlier: this power 
is more limited than that contained in 
many other Acts. Many other Acts contain 
a far greater power. In fact, many Statutes 
have too wide a power—so wide that a 
number of members have been concerned 
for a long time that all these regulations 
and regulation-making powers should be 
reviewed. One cannot make a regulation 
beyond the power the Act gives one. One 
mighi think one can, and one might pass 
a regulation. It might be tabled in Parlia-
ment and survive without being disallowed 
by Parliament and, therefore, become law. 
But, in fact, it is still liable to be chal-
lenged at any time in the courts as being 
ultra t'ires; and they are challenged. 

Not a month goes by without in some 
court somebody challenges a regulation 
under the Traffic Act or some other Act 
as being invalid. We find Acts are subject 
to constant scrutiny—and more partic-
ularly the regulations. It is the regula-
tions which are often ultra vires because 
the people who make them frequently do 
not realise they are going beyond the 
power Parliament gave them in the Act. It 
is the worth that Parliament uses in the 
Act which are Important; the Act Is made  

up by its sections, and the regulations 
must conform with the sections. What I 
am discussing now is quite subsidiary to 
the words of the Bill. 

The Hon. R. Thompson: The Bill states, 
"provided the Governor is satisfied by 
reason of embargo for the disruption of 
supplies or for any other reason". The 
phrase "for any other reason" is very 
wide. 

The Hon. I. G. MEDCALF: I am afraid 
at the moment. I am dealing only with 
proposed new section 47, which is the regii-
latlon-making power. The Leader of the 
Opposition has raised a matter which is 
in an earlier section and I have already 
referred to that. I think perhaps we could 
deal with it more adequately in the Com-
mittee stage, although I am quite prepared 
to deal with it now. 

The PRESflDENT: That is the proper 
time to deal with these matters. 

The Hon. I. G. MEDCALF: May I say 
in passing that I have already Indicated 
my view that I believe it is not possible 
to define all the situations which may 
occasion an emergency. 

The Hon. D. W. Cooley: You have 
missed the conscription of labour provi-
sion. You have not commented on proposed 
new section 47 (2) (k). 

The Hon. I. G. MEDCALF: I do not 
believe that is for conscription of labour, 
and the Law Society made no suggestion 
that it Is. 

The Hon. D. W. Cooley: They looked at 
It hurriedly according to you. Maybe they 
missed it. 

The Hon. I. G. MEDCALF: The Law 
Society made no suggestion that It Is con-
scription of labour. I am dealing specific-
ally with Its report. If the honourable 
member wishes to discuss this at a later 
stage in Committee I will be glad to dis-
cuss It with him. I am dealing specific-
ally with the report of the society, and 
it did not make any reference to the point 
raised by Mr Cooley. 

Personally I do not believe there Is any 
reference to conscription in that clause, 
but that can be dealt with at a later stage 
if the honourable member so desires. 

The Hon. R. F. Claughton: The word is 
used. 

The Hon. I. G. MEDCALF: It is signifi-
cant that the Law Society has not given 
consideration to that. If it had thought 
the provision refers to conscription I am 
sure it would have mentioned it. 

I now turn to proposed new section 48 
which deals with Intimidation and retalia-
tion. Here the criticism is that the clause 
is too wide and that if an offence of 
retaliation is created It might be miscon-
strued to mean a person using power after 
default under a contract. In other worth, 
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If somebody has a contract and the other 
party defaults, then the person who is In 
control might take action against the 
defaulting party and this would be con-
strued as retaliation in an emergency. That 
might happen, of course. There is no end 
to what may hapDen In life. Every day we 
hear of foul murders and other acts that 
are committed and no doubt what I have 
mentioned could happen. Some person 
could do that, because people do almost 
anything in exceptional circumstances. 

The Hon. S. J. Dellar: How true 
The Hon. I. G. MEDCALF: One has only 

to pick up a newspaper to read of some 
extraordinary situation; that Is, If one can 
get hold of a newspaper. 

The Hon. Grace Vaughan: But there are 
laws that cover those acts. 

The Hon. I. G. MEDCALF: Yes, that Is 
so, but I am suggesting that if a person 
takes retaliation against another person In 
the manner referred to, Is It not possible 
that that would become apparent to a 
court? Surely It is not logical that a 
court would not have pointed out to it 
that this was not a genuine case of 
retaliation; in other words, that this 
retaliation was occurring as a result of 
some other activities. Or, to put It another 
way, to say that retaliation would be mis-
construed to include a person who uses his 
powers under a contract, or to suggest 
that a court would not appreciate this 
Point, seems to be stretching the position 
a little. 

The great safeguard is that the court 
must decide whether the offence would be 
construed as retaliation: and the court 
must be aware if this is only a subterfuge. 
Surely we must credit our courts with the 
ability to sort the chaff from the grain and 
to appreciate that what is submitted as 
one thing is not really another, and whilst 
these acts may occasionally happen, I do 
not think, in this situation, it Is much of 
a point to raise. 

The Hon. R. F. Claughton: We should 
be able to make laws to do it. 

The Hon. Grace Vaughan: That is a 
cavalier way of dealing with what has 
been mentioned in the Law Society's 
report. 

The Hon. I. G. MEDCALF: I now turn 
to proposed new section 49(3)(a), which is 
the penalty provision. This has been 
criticised on the ground that it should vary 
for different offences and that there is no 
limit on a fine isiposed on a company; it 
is left to the court's discretion. 

The Hon. D. \V. Cooley: And there Is no 
limit on a union. 

The Hon. I. G. MEDCALF: Yes, a union, 
or a corporate body. A court could award 
a fine if it so desired. I ask: Do we 
seriously believe that If a court awarded 
a fine of $5 mllon there would not be an 
appeal against such an excessive penalty? 

The Hon. D. K. Dans: Would you get 
any default? 

The Hon. I. G. MEDCALF: One would 
perhaps get It In the life of oneself and 
one's grandchildren. If a court awarded 
a penalty of $5 million, this would be quite 
excessive, although with the rate of infla-
tion progressing as It is, in 10 years such 
a fine might be regarded as normal. How-
ever, assuming the situation is the same 
as that which we have today, a fine of -
$5 million would be imposed only In the 
most serious situation. I cannot imagine 
that such a fine would ever be Imposed. 
Nevertheless, the real point the Law 
Society is making—and it has illustrated 
it with this absurdity to prove the point—
is that a limit should be placed in the 
Bill on the amount of penalty that a court 
can award against a corporation. 

The Law Society states that it does not 
know of a case where a penalty has not 
been limited in some way. However, there 
are many cases of the law in other coun-
tries—in the United Kingdom, for ex-
ample—where a penalty has not been pre-
scribed, particularly in relation to a cor-
poration. No penalty has been prescribed, 
because of the difficulty of imposing it, 
and because some of the people concerned 
may have received a vast benefit, but this 
is not applicable to private persons—only 
to corporations which often deal in sub-
stantial sums. We know that all corpora-
tions are not scrupulously honest and some 
of them could well make a profit out of 
an emergency situation somewhere along 
the line by engaging in a form of black-
marketing. No-one would be foolish 
enough to say that blackmarketing does 
not occur in situations such as fuel ration-
ing. 

Those of us who are aware of what 
happened during the last war know that 
there were some extremely active black-
marketing operations in regard to fuel 
that were conducted right under the noses 
of officialdom in this country. Black-
marketing was very rife indeed and un-
doubtedly a great number of people were 
making money out of It. It may be that 
a corporation that Is in a position to dic-
tate the terms of fuel sales or the control 
of fuel outlets could well be in a position 
to make a substantial profit. If this should 
occur, would it be proper to impose a limit 
of, say, $5 000, or even $10 000 in that case? 
Of course It would not. 

The Hon. Lyla Elliott: It happened In 
South Australia. 

The Hon. I. G. MEDCALF: That does 
not make It right. I do not believe it Is 
right because it happened in South Aus-
tralia, nor do I believe it is right because 
it happened in New South Wales. Many 
Acts in the United Kingdom do not have 
prescribed penalties in them. 

The Hon. D. W. Cooley: You are draw-
ing an analogy there, so why not go to 
South Australia? 
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The Hon. I. G. MEDCALF: Yes, I am 
drawing an analogy with this Bill. For 
that reason I cannot really say this Is 
such a great point. I admit it is a point 
worth receiving. I think It Is a good idea 
the Law Society has raised this point in 
much the same way as I think It is a good 
idea it has raised the other points, but 
I do not necessarily go along with It. I 
do not believe there is any real significance 
in the point raised. 

Subsection (6) of proposed new section 
49 refers to the fact that a penalty may 
be increased If the offence occurs on a 
daily basis. In other words, If somebody 
is told, "You are not to do something", 
and instead of obeying that order and not 
doing something that person continues to 
do what he did before and disregards the 
order, then he should pay an increased 
penalty. There must be an Increase In 
penalty if it is a continuing offence. 

In proposed new section 49 (6) we are 
dealing with a continuing offence; not 
with a single offence; not with somebody 
who does something wrong on one occa-
sion and never does it again. We are 
dealing with a corporation or an indi-
vidual continuing to carry on what was 
being done before to the detriment of 
the community. In other words, if a per-
son continues to supply people with fuel 
when that fuel is required for public hos-
pitals then he should be liable to a daily 
penalty for every day he continues such 
an offence. 

The Hon. D. W. Cooley: Or a strike. 

The Hon. I. G. MEDCALF: That de-
pends whether It comes within the offence, 
and I am talking about where an offence 
continues. Even in the Companies Act 
there is reference to company directors, 
secretaries, and managers facing a daily 
penalty, sometimes amounting to thous-
ands of dollars, if they continue In de-
fault and fail to give some information 
that they should have given and thereby 
prejudice somebody else or members of 
the public. Those officers may face a 
very substantial fine on a daily rate under 
the Companies Act, and the fine is as-
sessed. 

The Hon. R. Thompson: There Is a 
very good let-out section in the Compan-
ies Act, though. 

The Hon. I: G. MEDCALF: No, under 
the Companies Act It is a daily penalty. 

The Hon. R. Thompson: But there Is 
a let-out provision in the Companies Act 
for those officers. The Act says, "if they 
cannot reasonably explain" or words to 
that effect. 

The Hon. I. G. MEDCALF: The position 
is exactly the same under the Bill. A 
corporation has the opportunity to put up 
a defence in this case. If it is subject to 
a charge In the courts as a result of com-
mitting an offence it can put up a defence 
under the provisions of this Bill In the  

same way as officers of a company can put 
up a defence under the Companies Act. 
A corporation can say, "We did not do it." 
The onus of proof is still on the Crown. 
The Crown still has to prove the case and 
if the company can put up a defence then 
the company can be excused, in exactly the 
same way as somebody who is charged 
under the Companies Act can be excused. 

Proposed new section 50 is the next one 
to which I will refer. This section is also 
referred to in the report by the Law 
Society and it covers the power of the 
Minister to make orders and directions. It 
reads as follows- 

50. (1) Emergency regulations made 
under this Part of this Act may confer 
upon any Minister of the Crown the 
power to make any order or give any 
direction for the purposes of the 
regulations. 

The rest of the proposed section then deals 
with the orders and directions made. This 
is a kind of subregulation. These are not 
the main regulations. Those will be made 
under the Act. These are subregulations 
under which the Minister makes an order 
or a direction and the criticism which has 
been levelled against this provision by the 
Law Society is that It is too wide and that 
Governments may not be responsible. How-
ever the answer to this criticism Is, I 
believe, that the orders and directions must 
still be made within the regulations. The 
Minister cannot make an order at his own 
uncontrolled discretion. He has to make 
an order which comes within the regula. 
tions which, in turn, come within the pro-
visions of the Act. The Minister is very 
restricted. His orders and directions must 
be within the scope of the regulations made 
under the Act that Parliament enacts. 
Therefore an order must come within the 
regulations and must not go beyond the 
powers of the Act. The Minister's action 
must not be ultra vires the Act. 

Obviously it is not possible to specify 
all the situations which may occur and 
which require the Minister, almost from 
day to day, to make some orders or direc-
tions. This Is a very detailed matter and 
clearly It would be quite impossible, with-
out writing a volume, to specify all the 
situations. I suggest It would be a lament-
able state of affairs if Parliament ever set 
itself the task to find all the situations 
that could occur. To my way of thinking 
Parliament's task Is to lay down the broad 
guidelines by which the regulations and 
the orders must be made with whatever 
safeguards Parliament wants. But if 
Parliament Is to go to the length of writ-
ing In all the exact headings excluding 
situations and circumstances when the 
Minister may make orders and regulations, 
then I suggest this Is not the function or 
Parliament. 

We may as well bring the civil servants 
to Parliament and all sit together and 
work it out simultaneously, because under 
these circumstances it would not work. It 



534- 

• 

• Is beyond the wit of man to visualise all 
the things that may happen In any given 
situation. For that reason I believe that, 
necessarily, the power has to be reason-
ably wide, but It Is circumscribed by the 
regulation-making power and all the sec-
tions of this Act when it Is passed. 

The Hon. D. W. Cooley: The fear we 
• have about the Bill and as expressed by 
• the Law Society is that an Irresponsible 

Government, in a period of emergency, 
could make regulations which could give 
the Minister the power under this section. 

The Hon. I. G. MEDCALF: It is true I 
mentioned that the Law Society has said 

• Governments must be responsible and that 
an irresponsible Government might do 
something it should not do. However, 
even if an irresponsible Government were 
In power it still must act within the regu-
lations or the order the Minister has made 
is ultra vires. So really the whole focal 
point is that the power comes from the 
Act itself and the regulations must con-
form with the Act. If they do not they 

• are ultra vires. The orders and directions 
must conform with the regulations and 
the Act. 

Proposed section 50 (6) reads 
(6) The Interpretation Act, 1918, 

shall apply to the interpretation of any 
order made under this Part of this 
Act as It applies to the Interpretation 
of a regulation, and for the purposes 
of section 36 of that Act any such 
order shall be deemed to be a regu-
lation. 

This provides a further safeguard. It 
states that If the Minister makes an order 
or direction that order or direction must 
lie on the Table of Parliament and Par-
liament has the right to disallow it. That 
Is what has to occur under the Interpre-
tation Act. In other words, it Is the same 
as with a regulation. So, although it is 
only an order or direction—that is, a 
kind of subregulation—It is given the 
status of being placed on the Table of the 

• House so that Parliament can disallow it 
• under section 36 of the Interpretation Act 

which provides that Parliament may dis-
allow a regulation within 14 sitting days. 

The Hon. Grace Vaughan: Are you 
seriously suggesting that under the two-
party situation regulations would he dis-
allowed by the Minister's own Govern-
ment? 

The Hon. I. G. MEDCALF: In answer 
to the honourable member, I am seriously 
suggesting that. Since I have been in this 
House, many regulations have been dis-
allowed and they have been disallowed 
irrespective of the Government in office. 
In any event, in a sense, the question 
really means that the honourable member 
is throwing doubt on the whole parlia-
mentary system. What better system 
could we get than by having elected 
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representatives of the people who have the 
power to disallow regulations made by 
Government? 

It Is a fact that at certain times we 
will have people of one particular political 
colour or another In charge of the Gov-
ernment benches, but what better safe-
guard can we have than a parliamentary 
system under which we do have periodic 
elections when the people have the right 
to make a choice? 

It Is not sufficient to say that if one 
particular party Is in power, this will not 
happen. I believe that is quite false and 
that it is part of the whole present habit 
of trying to polarise people's opinion. It 
assumes that those on the other side are 
a lot of blackguards who do not do the 
right thing. This happens so frequently 
now and the sooner we make a united 
effort to stamp out— 

The Hon. S. J. Dellar: Take it back and 
we will have a look at it. 

The Hon. D. W. Cooley: That is what 
we were trying to say yesterday. 

The Hon. I. G. MEDCALF: I have read 
some of the things that were said yester-
day and I do not think they made much 
contribution to parliamentary government. 

The Hon. D. W. Cooley: I am talking 
about what was said when we were dis-
cussing the matter with the Premier. 

The Hon. I. G. MEDCALF: I now turn 
to proposed section 51 about which the 
Law Society says the Minister should dele-
gate his power to another Minister. That 
Is the fairly mild criticism of the Law 
Society because it does not like the Min-
ister having the right to delegate his 
power to some other person. The section 
provides- 

51. The powers of the Minister 
under this Part of this Act may be 
exercised on his behalf by any person 
for the time being so authorized by 
the Minister, and where the exercise 
of those powers is expressed to depend 
on a discretion or state of mind of 
the Minister that reference shall be 
read as if it referred to a discretion 
or state of mind of the person 
authorized to exercise those powers. 

The Law Society states— 
The power of delegation should be 

to another Minister only. There must 
be some assurance that the powers are 
reasonably exercised, and hence It Is 
undesirable that simply any person 
should be in a position to exercise the 
powers vested in the Minister. 

I do not believe it is practical for a Min-
ister to delegate his powers, which are 
many and varied in a state of emergency, 
to another Minister who will be equally 
engaged. Each Minister must be presum-
ed to be able to delegate his powers to 
responsible and trusted civil servants who 
are answerable to him and in that respect 
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they are answerable to Parliament. There-
fore, I believe this is a reasonable provis-
ion and it would not be possible to Insist 
upon a Minister always delegating his 
powers to another Minister. 

The Hon. R. Thompson: How can you 
write into a regulation a person's state of 
mind? 

The Hon. I. G. MEDCALF: It cannot 
be done. This is a matter for the court to 
Interpret. 

The Hon. D. K. Dans: It is a rather 
dangerous one. Would it not be a case 
for a neurosurgeon? 

The Hon. I. G. MEDCALF: One of the 
things which the courts must decide is 
whether a person has acted reasonably and 
properly In accordance with the standards 
of ordinary and reasonable citizens and 
that cannot be expressed in words. The 
circumstances cannot be included in a 
general phrase like that and necessarily— 

The Hon. R. Thompson: Do you think 
that is a good clause when it refers to the 
discretion of a state of mind? 

The Hon. G. C. MacKinnon: It Is a 
commonly-used one. 

The Hon. I. G. MEDCALF: The point is 
that If a responsible person is exercising 
an authority on behalf of the Minister, 
then it is no good referring to the Min-
ister's state of mind, but only to the state 
of mind of the person exercising the dis-
cretion. What is the good of having me 
as a civil servant exercising the power, and 
then examining the Minister's state of 
mind to see whether I exercise it properly? 
My state of mind must be examined. 
Perhaps I should not have said that In 
this context! 

The Hon. D. W. Cooley: Is it common 
In Acts to give Ministers the authority to 
delegate their powers to another person? 

The Hon. I. G. MEDCALF: I believe 
the Minister must answer for this and I 
would not know what the Minister would 
do, but he must answer as to whom he 
has delegated his powers. It is common 
for a Minister to delegate powers to what 
is called any person" but, In practice, 
"any person" is not any Torn, Dick, or 
Harry, but some responsible official In the 
Minister's department. 

The Hon. R. Thompson: I think we 
could logically say that In any Govern-
ment there would be Ministers we would 
not like to have these delegated powers 
and have to rely on the discretion of their 
state of mind. 

The Hon. I. G. MEDCALF: Now we are 
getting personal. 

The Hon. R. Thompson: No, I said "in 
any Government". 

The Hon. I. G. MEDCALF: I think we 
have to accept that we must use the mater-
ial available and if we have some Ministers  

with one state of mind and others with 
another, we cannot distinguish and say 
that unless they belong to this party or 
that party, or unless— 

The Hon. R. Thompson: No, I am not 
on that theme at all. 

The Hon. I. G. MEDCALF: I thought 
the Leader of the Opposition was saying 
that some Ministers would not be trust-
worthy. 

The Hon. R. Thompson: I am saying 
that irrespective of the Government you 
could find a person who would not be 
responsible. 

The Hon. G. C. MacKinnon: But In 
theory he Is, in fact, responsible. 

The Hon. R. Thompson: He is a re-
sponsible Minister only. 

The Hon. D. K. Dans: "State of mind" 
intrigues me. What may be hot to one 
person may be ccld to another. What is 
the definition of "state of mind"? We 
have been told that President Nixon was 
probably a bit unbalanced for the last 12 
months and his state of mind would not be 
the kind we would like to be dealing with 
In a situation like this. 

The Hon. I. G. DCALF: I come back 
to the point that what is a person's 
state of mind in any particular context is 
a matter which the courts must decide. 
Whether he has acted reasonably and 
what his intentious were is deduced from 
the circumstances and we must assume 
that a Minister is responsible, although 
some Ministers are more responsible than 
others. 

The Hon, D. K. Dans: Thank you very 
much. 

The Hon. I. G. MEDCALF: I now turn 
to proposed section 54 which refers to 
acts of the Miniszei not being actionable. 
The Law Society criticised the reference 
to "purported exercise of his powers". The 
proposed section reads- 

54. Subject to section 55, no action 
shall lie, and no proceedings of any 
kind shall be instituted or heard in 
any court in respect of any act or 
decision of the Minister or any person 
or body authorized by him in the 
exercise or purported exercise of his 
powers under this Part of this Act. 

The Law Society has drawn attention to 
the phrase "purported exercise of his 
powers" and states— 

There is probably no objection to 
protecting the Minister or others with 
respect to acts or decisions in exercise 
of statutory powers. 

However, the section goes further, 
and refers to "purported exercise of 

powers". This may be read so 
widely as to mean that no matter 
what might be done, save the causing 
of death or bodily injury, (see 54) 
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the Minister or his functionaries will 
have a complete bar to claims being 
made against them, simply by saying 
that they thought they were entitled 

- -:: to act as they had done by reason of 
the provisions of the Act. This is to 

-: invite Irresponsible administration. 
The width of the protection is such 
that it also confers immunity from 
criminal proceedings. 

In other words, what the Law Society is 
saying Is that the Minister is able to say 
that he thought he was entitled to act. 
It is saying that when he does something 
wrongly he will say in his defence that 
he thought he was entitled to do it. 
"Purporting to exercise powers" does not 
mean "concocting a story". The Minister 
cannot pretend that he thought he had the 
power. Clearly he must think he has it; 
he must believe honestly and reasonably 
that he has the power. 

This comes back to the question of a 
state of mind which a court may have to 
interpret. It may also have to interpret 
whether the Minister honestly and reas-
onably believed he had the power. The 
proposed section means that the Minister, 
in exercising his power, must believe that 
he had the power. He must believe It 
honestly, and without malice he must 
carry out his duties. If the Minister acted 
maliciously or criminally he could not 
take refuge in the section because "pur-
porting to exercise powers" means he must 
exercise them honestly and reasonably in 
a proper and responsible manner. If a 
Minister does not act responsibly he Is 
liable. He must act responsibly and 
reasonably. In other words, he must have 
a reasonable belief that he had the power, 
and he must not act maliciously. 

The Hon. R. Thompson: But what about 
the person to whom he delegated his 
power—the "any person"? That is the 
dangerous provision. 

The Hon. I. G. MEDCALF: That is 
exactly why the provision refers to the 
state of mind of the other person and 
not the state of mind of the Minister. 

We must remember that we are dealing 
with a state of emergency occasioned by 
fuel and power supply failure and there 
could well be occasions when a Minister 
purports or intends to exercise a power 
believing he has the power when In fact 
he might, In some respects, transgress. 
After all, he is only human, as Mr Thomp-
son has been saying, and he might trans-
gress. If he honestly and reasonably 
transgresses, then he must be given some 
protection In such a situation. We can-
not leave him like the proverbial shag 
on a rock merely because he made an 
error or was advised by one of his ad-
ministrators that he had the power when, 
in fact, some court, perhaps on appeal 
later, decides he did not have the power. 

The Hon. R. Thompson: Knowing you 
as I do, and listening to and respecting 
your arguments over the years, I can 
hardly see how you can agree with this 
proposed section. 

The Hon. I. G. MEDCALF: I believe 
it is justified by the fact that we are deal-
ing with a state of emergency which, as 
I have said, is limited to the type of 
situation I have described. 

It has relation to a fuel and energy 
distribution crisis and in such a state of 
emergency I believe we must allow the 
Minister to make a genuine mistake occa-
sionally in respect of exercising a power 
which he believed he had but about which 
the High Court might say six months later, 
"You did not have the power to go up that 
street; you could go  only as far as this 
street, and when you stopped the people 
in the next street from selling petrol you 
were going beyond your power; therefore 
you were personally liable." 

The Hon. R. Thompson: It is a fairly 
costly exercise for John Citizen, is it not? 

The Hon. I. G. MEDCALF: The entire 
emergency is a costly exercise for the com-
munity. 

The Hon. R. Thompson: But where the 
wrong state of mind of one person is 
exercised. 

The Hon. I. G. MEDCALF: It is regret-
table that the community has to deal with 
costly exercises at all. It is regrettable 
that we have a situation where, for 
instance, the public cannot be permitted 
to farewell aircraft; they are not allowed 
to go out to the edge of the tarmac to see 
their friends off. We have in our com-
munity people who would cause chaos and 
confusion. I am not saying that relates 
to the type of emergency under discussion, 
but It is regrettable that we must legis-
late for some unfortunate situation in 
order to protect the main body of citizens 
who, like the Leader of the Opposition 
and me, want to go about their daily work 
In peace. 

The Hon. R. Thompson: If a person 
made a mistake under a state of mind 
here it could cost a man his livelihood, his 
living, and his life savings. 

The Hon. I. G. MEDCALF: I should 
direct my words to you, Mr President. My 
attention was drawn to this matter by 
another member, and perhaps I should 
pursue my general argument. 

Before I leave that point, I want to say 
I do not believe this provision would con-
fer any criminal immunity on the Minister 
concerned. If a Minister acted criminally 
he would be liable under the Criminal 
Code. 

The Hon. Lyla Elliott: Do you believe 
this proposed section would prevent any 
person seeking an Injunction to restrain 
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the Minister from closing down his news-
paper or garage or taking some other 
action? 

The Hon. I. G. MEDCALF: No, I do not 
believe it would stop that at all. The pro-
posed section 54 says— 

no action shall lie, and no pro-
ceedings of any kind shall be 
instituted— 

The Hon. Lyla Elliott: What is your 
definition of those words? 

The Hon. I. G. MEDCALF: It continues— 
heard in any court in resper: 

of any act or decision of the Min-
ister 

If the honourable member refers back t 
proposed section 45 she will see it is the 
other way around. It says— 

The powers and authorities con-
ferred by this Part of this Act shall 
not be exercisable— 

In other words, the Minister cannot even 
exercise any powers under proposed section 
45 if an injunction is obtained to restrain 
him. 

The Hon. Lyla Elliott: Where does 1: 
refer to an injunction? 

The Hon. I. G. MEDCALF: The pro-
nosed section states— 

The powers and authorities con-
ferred by this Part of this Act shall 
not be exercisable 

(b) except in respect of an emer-
gency 

My point is that any person can go to 
the court, claim there is no emergency. 
and seek an injunction to restrain the 
Minister from exercising his powers and 
authorities. 

The Hon. Lyla Elliott: That is a differ-
nt thing. That is the whole question of 

the emergency. It does not concern an 
individual's personal problem. 

The Hon. I. G. MEDCALF: It stops the 
Minister from exercising his powers and 
authorities. 

The Hon. Lyla Elliott: In a legitimate 
emergency a person could still be dealt 
with unjustly by the Minister. 

The Hon. I. G. MEDCALF: I thought 
the honourable member's point was that It 
was impossible to obtain an Injunction 
under proposed section 54. I am saying 
an Injunction can be obtained at any time 
under proposed section 45. 

The Hon. R. F. Claughton: Does that 
not render the legislation useless? 

The Hon. I. G. MEDCALF: No, It does 
not. It is an additional very strong safe-
guard. 

The Hon. R. F. Claughton: You are 
saying— 

The Hon. I. G. MEDCALF: The honour-
able member asked me. a question, did he 
not? 

The Hon. R. F. Claughton: Yes. 
The Hon. I. G. MEDCALF: Does he 

want to answer the question himself or 
would he like me to do so? 

The PRESIDENT: I would like the hon-
ourable member to confine himself to the 
second reading of the Bill. These discus-
sions can take place in the Committee 
stage. 

The Hon. I. G. MEDCALF: Very well, 
Mr President. I shall proceed. I now 
refer to proposed section 58, which deals 
with appeals. Before I say anything about 
this proposed section I would like to reiter-
ate that a very peculiar kind of appeal is 
dealt with in proposed section 58. It Is an 
appeal from an administrative action. It 
is not a general appeal. This Is thrown 
In and it Is not found In many Acts that 
one can ask a Minister to review a decision 
at any time. One can make an appeal 
Irrespective of what one's claim is. One 
can go to a court to appeal In a claim for 
compensation or to appeal against convic-
tion for an offence; or one can appeal to 
the Minister, or one can do both. Under 
proposed section 58 one can go to the Min-
ister and say, "I want you to review your 
decision." The proposed section says— 

A person aggrieved by any act done 
or omitted, or any decision or order 
made, or any direction given . . . may 
appeal In writing to the Minister In 
the prescribed manner, If any, and the 
Minister may thereupon, In his 
absolute discretion, take such action 
as he thinks fit and effect shall be 
given to the determination of the 
Minister. 

It does not say the decision shall be final; 
nor does it stop one from going to the 
court. After receiving the Minister's de-
cision one can still go to the court. So in 
fact this is an extra which Is thrown in, 
and I do not know why It has been the 
subject of so much criticism. Perhaps It 
is because the original Bill did not contain 
a provision that one could apply to the 
court for compensation for loss of property. 
At the time the Law Society prepared its 
report that amendment had not been put 
In the Bill and had not been considered. 

I believe the reason for the Law Society 
raising this point was that It assumed this 
was the only right of appeal and there 
were no other rights. At that time the 
rights of appeal were limited. Now that 
the compensation provision and further 
rights of appeal in other matters have been 
incorporated in the Bill, this provision Is 
left as an additional right to go to the 
Minister. If one does not want to go to 
the courts and incur legal expenses one 
can go straight to the Minister and say, 
"I want you to review your decision." If 
one puts it in writing, the Minister should 
review it. 

There Is a criticism about proposed sec-
tion 60 which provides that the Attorney-
General must consent to a prosecution. I 



22 

SIS 

would have thought it was an advantage 
for a citizen to have not only the Minister 
but also the Attorney-General decide there 
would be a prosecution. That means 
virtually two Ministers mast decide, or it 
may become a Cabinet matter. Therefore 
it is an additional safeguard for the sub-
ject. There are many offences where no 
Minister must approve before a charge is 
laid. It is unusual for a Minister to have 
to give his approval before the police bring a 
case against somebody in the Police Court. 
In many instances, the police have brought 
cases without even consulting the Crown 
Law Department. I think It is a great 
advantage that In this situation not only 
does the Minister have to approve a prose-
cution but also the Attorney-General. We 
cannot overcome the fact that the Attor-
ney-General is a Cabinet colleague, but 
the proposed section is an additional safe-
guard. 

Another reason for the criticism was that 
prosecutions will be launched by the State 
and not by an individual. This is pro-
bably so, but not necessarily so. It is still 
possible for prosecutions to be launched 
by individuals but the provision ensures 
that a decision to prosecute must be made 
responsibly after proper referral. There-
fore, an individual cannot launch a prose-
cution unless the Attorney-General has 
consented. 

Mr President, you have been more than 
patient in permitting me to deal with the 
details of this Bill but I believed it would 
he a useful exercise to go through them 
at this stage. In closing my remarks I 
would like to say that many points which 
the Law Society has made in its report are 
very valid, useful, and important. As I 
said at the outset, the Law Society was 
quite entitled to make the report convey-
ing suggestions to the Government. I will 
briefly refer to what I regard as the sig-
nificant points made by the Law Society. 

The first one is that there must he 
power in the courts to review a declara-
tion of emergency. This is a good point 
and I hope I have demonstrated that the 
courts have this power. 

The second point is that a declaration 
of emergency must be ratified by Parlia-
ment. The Law Society described this as 
a most important point, and I agree that 
it is. I am very pleased the Legislative  

Assembly accepted an amendment to the 
Bill which means that any declaration of 
an emergency must be ratified by both 
Houses of Parliament within 30 days, 
otherwise it will lapse. The Law Society 
stated this was probably its most import-
ant point, and the amendment is a justi-
fication, if needed, for the comments it 
made. 

The third point is that a state of 
emergency may apply for up to 12 months 
without parliamentary surveillance. It was 
a good point and has been overcome by 
the amendment just referred to. 

The next point is that search warrants 
should be required in all cases, and it has 
been accepted by the Government through 
dropping from the Bill the power to search 
premises without warrant and question 
individuals. I may say in passing that I 
have been hammering the point for some 
years that a search warrant should be 
required in all cases. Many Acts on the 
Statute book, framed by Governments of 
all political colours, contain provisions 
that premises may be searched without 
warrant. I am pleased the society's sugges-
tion was adopted. 

The final point is that there should be 
adequate compensation on just terms, and 
by implication the Government has 
accepted the principle put forward by the 
Law Society by incorporating an amend-
ment providing that where there is pro-
perty damage or loss of property one may 
o to an arbitrator who will be a District 

Court or Supreme Court judge. 
In closing, may I say that many people 

have expressed views on this Bill which 
demonstrate concern about some of the 
matters which have been raised. I believe 
the report of the Law Society was put for-
ward sincerely with a view to persuading 
the Government that some of the provi-
sions required further study. I am pleased 
that the major items, which I have enum-
erated, have been accepted; and I believe 
that with a proper explanation the public, 
generally, will see and accept that this 
legislation is intended to relate only to the 
specific emergencies related to fuel and 
energy to which it purports to relate. 

Government members: Hear, hear! 
The Hon. S. J. Dellar: I wish you were 

right. 
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LEGAL AID COMMISSION BILL 
Second Reading 

THE HON. I. G. MEDCALF (Metro-
politan—Attorney-General) [11.06 p.m.]: 
I move— 

That the Bill be now read a second 
time. 

NEGOTIATIONS WITH 
COMMONWEALTH 

For some time now this State has been 
negotiating with the Commonwealth Gov-
ernment with a view to setting up an 
independent State legal aid commission 
to overcome the duplication which pre-
sently exists in respect of State and Com-
monwealth legal aid schemes. 

This Bill now before the House seeks to 
implement such a proposal, and members 
will no doubt appreciate that legal aid is 
basically a State matter under the Con-
stitution. Members will be aware also 
that for many years the State Government 
has subsidised the provision of legal aid 
which has been administered by the Law 
Society on a voluntary or partly paid 
basis. 

In addition, since 1973, the Common-
wealth Government has been providing 
legal aid to certain personnel and in re-
lation to certain types of matters through 
the Australian Legal Aid Office. 

DEFECTS IN CURRENT SCHEMES 
The Government has been acutely aware 

of the defects which exist In ti-.e current 
schemes, some of which may be summar-
ised as follows— 

that a person with a need for 
legal assistance may be able to 
receive partial assistance only 
from the Australian Legal Aid 
Office (ALAO); 
that such a person may then 
have to resort to the Law Society 
scheme, thereby invoiving the 
need to visit both offices with 
consequent inconvenience and 
delay; 
that there is a consequent dupli-
cation in certain areas, thereby 
entailing additional expense and 
waste of professional skill and 
public funds; 
that the ALAO scheme has been 
criticised on the basis that the 
normal solicitor-client relationship 
cannot be said to exist where the 
Government Is providing the ser-
vice, particularly if the Govern-
ment happens to be a party to the 
proceedings; 
that qualified professional per-
sonnel have not in all cases been 
used in a qualified professional 
role, thereby entailing a waste of 
professional skill; 



f) it Is uneconomical for both the 
ALAO and the Law Society to 
each send practitioners to remote 
centres when one practitioner 
could do the work. This duplica-
tion o costs and expenses has 
occurred quite often. 

Another illustration of a common problem 
is the case of an unemployed person await-
ing trial. While unemployed, he is en-
titled to the services of the ALAO. If he is 
convicted, however, he no longer comes 
under that classification. The ALAO no 
longer acts for him and his case has to 
be taken up by the Law Society. 

Further, there has been a disturbing 
tendency in some parts of Australia, not 
necessarily here, for the various services 
providing legal aid to compete with one 
another with consequent additional ex-
pense to public funds, and even, in some 
cases, involving delay and protraction of 
litigation. We would not want this situa-
tion to arise here. 

STATE GOVERNMENT 
RESPONSIBILITIES 

It is our philosophy that State Govern-
ment constitutional responsibilities should 
be accepted by the State Government, and 
not fobbed off on to the Commonwealth. 

It is just too easy for pliant State poli-
ticians to echo the Whitlam Government 
by saying, "The Commonwealth should 
run legal aid by extending the ALAO." 
There is no warrant for the Common-
wealth to rum legal aid. In fact, there 
is a warrant icr the State to do so. It is 
the best and most effective way of doing 
so, and will give the greatest satisfaction 
to those people who need it. 

Takinc all these matters into account, 
the Government has reached the conclu-
sion that the proper course is for legal aid 
to be accepted as a State responsibility as 
it truly is, and with the co-operation of 
the Com.monwealth Government for an 
independent legal aid commission to be set 
up to administer all types of legal aid avail-
able to members of the public in this State, 
other than those provided by the Abori-
ginal Legal Service. 

The latter service will continue to op-
erate and function under Commonwealth 
Government sponsorship, and will not be 
affected by the proposals in the Bill. 

THE NEW COMMISSION 

The Bill prc;cses to set up a commission 
which will be a body corporate having a 
status In its own right and not directly 
under the control of the Government. 
The commission will consist of seven per-
Sons an ' will comprise a chairman who 
shall be a legal practitioner, having the 
qualifications of a Supreme Court judge: 
one person who has had senior adminis-
trative experience, and is not a legal prac-
titioner: three private legal practitioners 
to be selected from a panel submitted by 
rho La. Society a Person appointed to  

represent the interests of consumers—if I 
may use this term to describe those per-
sons who may be in need of legal aid—
on the nomination of the Minister for 
Consumer Affairs: and a person appointed 
to represent the Commonwealth. In 
addition, there will be a full-time profes-
sional director and staff. 

The chairman will be a legal prac-
titioner appointed by the Governor on the 
nomination of the Attorney-General, but 
need not necessarily be a legal prac-
titioner in private practice. There will 
be three private practitioners on the com-
mission and the preponderance of private 
legal practitioners, whilst not in a 
majority, is nevertheless necessary, as the 
scheme has to be made to work by and will 
depend for its success on the co-operation 
of the legal profession. 

Each member of the commission will 
hold office for a period not exceeding three 
years and membership will be on a part-
time basis. The functions of the com-
mission will be to provide legal assist-
ance and to control and administer the 
legal aid fund of Western Australia. 

THE LEGAL AID FUND 

This fund will comprise contributions by 
the State and Commonwealth Govern-
ments in addition to moneys paid In, pur-
suant to the Legal Contribution Trust Act, 
1967, in respect of interest on solicitors' 
trust accounts, together with any other 
sources of revenue which may become 
available. 

THE COMMISSION'S FUNCTIONS 

The commission will be able to provide 
legal assistance by way of legal aid in 
relation to proceedings in all courts and 
tribunals, as well as appeals and other 
matters normally dealt with in legal offices. 
In addition, the commission may provide 
legal assistance by way of legal aid 
through duty counsel at any court or by 
providing legal advice to any person. 

The services of the director and the 
staff will be available, and the services of 
private practitioners will be made avail-
able by assignment by a legal aid commit-
tee or committees to be appointed by the 
commission. 

LEGAL MD COMMITTEES 
These legal aid committees will assist 

the commission in the processing of appli-
cations for legal assistance and in deter-
mination of matters of detail in relation 
to specific assignments of work to prac-
titioners. Legal aid committees will work 
under guidelines laid down by the com-
mission. Legal aid may be provided to 
any person who is in need of legal aid 
by being unable to afford the full cost of 
obtaining from a  private practitioner the 
legal services required, and where the legal 
aid committee considers it reasonable in 
all the circumstances to provide legal aid. 

SLO 



APPEAL TO REVIEW COMMITTEE 

A person who Is refused legal assistance 
may appeal and his application must then 
be reconsidered. If he is still dissatisfied 
as a result of the reconsideration. he has 
a further right of appeal to a review 
committee comprising an independent pri-
vate practitioner, a member of the corn-
mission and a person who is not a practi-
tioner. The decision of the review corn-
arittee is final. 

ASSIGNMENT OF CASES 

Where private practitioners are as-
signed they will receive for the perform-
ance of legal services such fee as shall be 
prescribed either on a lump sum basis 
or on the basis of such percentage of the 
fee which would be payable in the ordin-
ary course of practice as is approved by 
the commission, and prescribed by the 
rules, which of course will be tabled in 
Parliament. 

COMMISSION'S DUTIES 

The commission will have to manage 
on a budget to be allocated and will have 
to so order its affairs that it provides such 
legal assistance as may be required within 
its budget. Amongst its duties it must 
ensure the provision of legal assistance in 
the most effective, efficient, and economi-
cal manner, establish local offices where 
necessary, determine priorities in the pro-
vision of legal assistance, determine the 
matters in respect of which legal services 
may be performed, and determine guide-
lines to assist legal aid committees. 

GUIDING PRINCIPLES 

In guiding committees as to the alloca-
tion of work between private practitioners 
and practitioners employed by the com-
mission, the commission will have to bear 
in mind— 

the importance of maintaining 
the independence of the private 
legal profession: 
the desirability of an assisted 
person being entitled to select 
the practitioner whom he wishes 
to act for him; 
the desirability of a salaried legal 
service being used where appro-
priate in the delivery of legal 
assistance services; and 
the need for legal services to be 
readily available and easily ac-
cessible to disadvantaged people. 

The commission also will be required to 
take into account the recommendations of 
a Commonwealth commission which will 
have a monitoring and advisory role, and 
on which it is Intended that the State 
Government will be represented when it is 
set up. 

The commission will be required to 
accept and account for trust moneys in all 
respects in accordance with the law and 
any trust funds held by It from time to 
time will be subject to the Legal Contri-
butio:a Trust Act and so carry interest for 
the purposes of that Act. Surplus trust 
I  unds over and above those required to be 
invested for the purposes of that Act may 
be invested at interest for the purposes of 
:egal aid. 

DIRECTOR OF LEGAL AID 
The person to be appointed director of 

:egal aid will be an experienced practi-
tioner, and will be appointed by the 
Governor on the recommendation of the 
commission, after it has been set up and 
on terms and conditions to be determined 
by it. 

THE STAFF 
It is proposed that the staff of the 

ALAO will be given the opportunity to 
join the commission as members of its 
staff, should they wish to join. If, however, 
they do not wish to join then this will be a 
matter for their private decision. If they 
do wish to join, an appropriate arrange-
ment will be made to ensure that their 
superannuation and other benefits will be 
Protected. 

Likewise, Law Society staff engaged in 
legal assistance may be transferred to the 
commission with protection as to benefits. 
All employees transferred from the ALAO 
or the Law Society will retain their exist-
ing salaries and allowances. 

It is hoped that the legal aid scheme 
will come into operation on the 1st July, 
197, which is the target date, for which 
purpose it Is necessary that the legisla-
tion be passed during the current session. 
Thereafter the commission can be 
appointed and other administrative 
arrangements made to ensure that the 
commission is ready to operate by the 
target date. 

AGREEMENT WITH 
COMMONWEALTH 

Agreement in principle has been arrived 
at between the Western Australian and 
Commonwealth Governments on the basis 
of the terms of the legislation which Is now 
embodied In the Bill. 

ANOTHER "FIRST" FOR W.A. 
The Government is proud to be able to 

say that this is another "first" for Western 
Australia. Members will be aware that this 
State was the first, and so far the only, 
State to institute a State Family Court by 
arrangement with the Commonwealth 
Government. Other States have been mak-
ing inquiries concerning the workings of 
our Family Court, which has demonstrated 
that it does not suffer from the constitu-
tional problems which have attended the 
introduction into other States by the 



Commonwealth Government of the Family 
Court of A'stralia. In all the other States 
it will be necessary for adjustments to be 
made in relation to the constitution of 
Family Courts, but this is unnecessary in 
the case cf our own State Family Court 
because State jurisdiction has been con-
ferred upon it, as well as Commonwealth 
jurisdiction. 

The Government believes that the same 
result will ensue in relation to legal aid. 
Instead of a litigant having to go from 
one legal lid service to another because 
they deal with different matters—Com-
monwealth and State—It will now be pos-
sible for one service to be provided to the 
public which will have the ability and the 
power to deal with matters of both Com-
monwealth and State jurisdiction. Appli-
cants will be able to bring proceedings 
in any cort, State or Federal, and will 
be able to receive assistance and advice 
irrespective of whether or not they might 
be migran:s, ex-servicemen or women, 
pensioners, or otherwise. 

It Is considered that this Is the most 
satisfactory arrangement to make in re-
spect of a matter as basic and necessary 
as legal aid. and the Government believes 
that other States eventually will come to 
a realisaticn that this is the appropriate 
course to follow. 

I wish tc Inform members that I Intend 
moving some minor amendments to the 
Bill during the Committee stage. They 
consist maInly of corrections to drafting. 

I commend the Bill to the House. 

LEGAL CONTRIBUTION TRUST ACT 
AMENDMENT BILL 

Second Reading 

THE HON. I. G. MEDCALF (Metro- 
politan—Attorney-General) [11.20 p.m.]: 
I move— 

That the Bill be now read a second 
time. 

This Bill is complementary to the Legal 
Aid Commission Bill, with its main pur-
pose of providing that the Interest on 
solicitors' trust accounts will be paid to 
the legal aid commission in lieu of to 
the Law Society as presently required. 
The funds will be used for the provision 
of legal aid, and for the other purposes 
as envisaged by the Legal Contribution 
Trust Act. These are that by arrangement 
with the Law Society part of the funds 
can be applied, at the Minister's discre-
tion, towards law reform, legal research 
and education. This arrangement will 
continue under the Bill. 

The functions conferred on the Law 
Society under the Act will, for the most 
part, be transferred to the commission. 

The Bill also contains other comple-
mentary provisions resulting from the 
above change. 

I commend the Bill to the House. 

4-3 
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PERTH SATURDAY AUGUST 14 1976 

Yupupu case 
The crown has left itself wide open to 

criticism as a result of is mishandling 
of the Yupupu affair. 

The whole point of the ex-officio indict-
ment against the station owner, William 
Alex Wilson, was that justice should be 
seen to be done. 

The jury and the publi had the right: 
to expert that they would finally hear 
the whole story, from both sides. 

Instead, the case was decided without 
the presence of Yupupu, the Aboriginal 
who was shot in the spine during the 
melee at Billiluna station on January 6. 

It was known he was reluctant to go to 
Wyndham. That became even more, obvi-
ous when he did not arrive on schedule 
on Monday, and the authorities should 
1Th'ë made doubly certain to get him 
there on Tuesday. 

As it ,was, he was put on an aircraft 
and left to travel unescorted to Wynd- 

choose to go there. 

'not-to'say-  that .the jury was wrong to 
.--find- - that Wilson was legally justified 
- in shooting Yupupu. Who could say that 
he would not have acted in the same way 
in the same circumstances, with a group 
of angry young men attãckng an isolat-. 

- -'.-e1-homestead, rocks and wtools  being 
-- 

- - and one--man--with -a gun facing another 
-----with a wheel brace inhLs hand?, 

, 
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he was transferred to . -.' ' .... - 
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had an operation that 
night to relieve pressure 
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sometimes infectious, 
which affects the mem- 
brane surrounding the 
brain.] id all it could 
He was later transfer- 

red back to the Freman- Mr PACE The crown had made 'detailed plans and 
- tie Hospital, where he 

died. articulate man, he had 
strenuous efforts  to ensure that an Aboriginal 

.  
Mr Mazza said yester- become completely in. youth, Jainbijimbs Yupupu, attended the 

day. that he was con- coherent. Wyndham trial of station owner William Alex 
corned mainly because "V/e had to prop a chair 
Pace had apparently at his side to stop him Wilson, the Premier, Sir Charles -Court, said 
been ill as long ago as toppling off the chair he yesterday. August 4. was sitting on. He also 
"On that day I went to .had-.to grip the table to The fact that Yupupu criticism as completely 

the gaol to talk to him steady himself." failed to get to the trial mistaken and unfair. 
but was told that he was Mr Mazza said he was was entirely his doing. He referred particularly 
too ill to speak to me." certain that an inquiry I The point which critics to a statement in an edi- 
ho -said. "A message was 'needed and would tonal in The West Au-a- chose to ignore was that from Mr Pace was re- be held. It Was the only, in the peculiar circum- tralian on August 14 that 
layed to me by a war- way of clearin-g the air, stances of the case Yu. the crown had "left itself 
der. 'Mr George Apod.iacos pupu could have 'beenwide open to criticism in 
"When r went back to (55, of Woodrow Ave- available as a witness the matter." 
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about his High Court of Pace's for the past 25 tend.  

appeal. I was absolutely years, said he - visited _'.ad he been snrved 
sfiocke&-by-his condition. Pace at Fremantle Gaol with a subpoena and GUS pipeline "He was 'obviously path- about 11am last Wednes- failed to attend a war- 
eticaily ill and had lost at day and could see imme- rant for his arrest 
east a 'stone in weight diately that' his friend would not have secured 
since I last Saw him. was ill, his presence at the court near Sydney 
From being an extremely He noticed that he had in sufficient time for 

lost weight and. asked hlnTio give eyiderce' at SYDNEY: Natural gas 
him what was wrong. the trial," Sir charles from - the -giant -Moomba 

Ares takes Pace replied that he said. - field in South Australia 
had been suffering from 'rhe arrest of Yupupu should be available to 

Sydney within about 90 care of UFOs )'t'ead pains which extend- on a warrant could have idays. 
ed from his left eye 10 led only to his bein pun- PARiS, Tues: The the nape of his neck. ished for his initiat non- fhcda15  of the Pipeline 

Authority said that only workYs first "UFO-  
port"—or airfield for "Ile said he had been attendance. a small section of the  
ün1cntificd flying sick for six days and had "One can imagine the 1300km line had to be 
objects--041s formal- c.." in the pflsofl hospi. outcry if the crown had , completed. 

TIinaugurated -  on tal, but no one really be. used these powers The pipeline which 
nàiy at Are a Ileved that He was ill.' against this particular i ctretches 

to 
from Moomb

th 
 a 

'a-nail villa 45km Mr ApodLacos said. witness. Wilton, 611km sou. 
West 

e 
of rdnux. "I want an official in 'From the point of view west of Sydney. was in- 
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The UFn-t Id,,why nothing waq done bolt of the whole corn completed by November 
originated with a locai for him for so long." munity all that could be 30, 11YT5. 
* I r p o r I technician The medical qtjperin- done has been done, fair-: Str$ke and  inrien'wnt 
ho ys: 'Th' r'-i% tmrtrirt of the Frs'mantle ly and legally." Sir . weather held up the 
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T HE general inference 

Explanation b,y the 
What Mr Scott did not know events at Billiluna on Janua 

was that the aircraft was not not called as Crown wltnesse 
flying direct to Kununurra, but well as Yupupu? 
woulu land only 200 miles or so The information in the possession 
north of Alice Springs at a place of the Crown was and still is that 
called Hooker Creek. no one other than Wilson and Yu- 
Mr Scott's first inkling that some- pupu was a witness to the shoot- 

thing had gone wrong was when ing. The other Aboriginal people 
Detective-Sergeant Rowtcllff in. had all stated to the police that 
formed him about 12,15 on that t they had not seen Wilson shoot  
day (August 10) that the aircraft 
had arrived at Kununurra without 

Yupupu. 
The suggestion in Parliament this 

Yupupu. A telex message, to. Alice week that an inal named 
FauYBrüno was a witness to the

Aborl 
Springs then brought further con- 
firmation that Yupupu--had been shooting and had asked pr1sou- 
on the aircraft when it left Alice thorities at Roebourne that he be 
Springs. allowed to give evidence at the 

trial is. not substantiated-. Itds-- MScOttwagrvenabrief -0--_ not tally with the facts as the 
journment to make some inquiries, Crown understood them. but could not find out where Yupu' I have already said that the 
pupu was. (All six passengers left Crown does not have grounds for 
the aircraft at. Hooker Creek). an appeal against Wilson's acquit- 
------W tal. I do not have any discretion in 

this matter—it-- I qUsti HdidWerihen ask for a 
longer adjournment, until the next law. The jury's verdict Is final. 
day, or however long it would have It is not for me to comment on 
taken to find Yupupu and try to the Police Prosecutor's handling of 
get him to Wyndham? the original prelimli-iax-y proceed- 
The facts are that Mr Scott could ings against Wilson in Broome 

The police and police prosecutions not have based a request for such are not part of my department's an adjournment on a claim that jurisdiction. Yupupus evidence was absolutely However. .I en confirm that the crucial toho case. fhèevidence police response to the dismissal of presented to the court had already the charge against Wilson in given the full story to which Yupu- Broome was to request the issue of pu could have added little, If any- an ex-officio indictment. This sure- thing. Nor could he give any mdi- lv indicates that they felt they hid cation to he-judge as 
it would take. tojindyupupu and made .. out .....a- rimn—facic case - 

bring him to Wyndham. against him. - - 

It is misleading \tü refer to the Mr Scott had every reason to be- Verdons as being te main Crown lieve that the judge would not witnesses at the Wyndham trial. have granted his application for an The main Witnesses were the adjournment, and so he decided to police who gave evidence of ad- go ahead without. Yupupu ....... ......
- missions - -by the-  actf"rnicT-  the 

Mr Scott did not contact his sen- doctor who gave evidence on Yu- 
iou-s inPei-th to ask for. their opi- punu's Injuries, 
nton on this matter, nor was any As for the dismissal of the 
approach made to m'e The respon- charge against Verdon in the 
sibility for handling the proceed- Broome Police Court as a first 
Ings In Wyndham was entirely offender, the Crown did not ap- 
his. He tried -to advise Perth but peal against the dismissal because 
could not cet through. It would it was clear the First Offenders' 
have been most extraordinary had Section of the Criminal Code did, 
he sought any advice fx - m me. in fact, apply to him.  After care- 
Why were none of the other ful consideration, It was concluded 

Aboriginal people involved In the an appeaIwould not succeed. 

Press and Parliamentary 
Icism of the Crown's 
idling of the recent trial 
William Alex Wilson for 
oting Jombijimbo Yupupu 
gests to me that the 
icism is based on three 
piciorts: 

diet Wilson for shooting Yu- 
Attnrnc 

Y upupu an Aboriginal. 
hat the Crown was anxious 
Wilson, once indicted, should 
quitted. 
hat the Crown did not want " 

pu to give evidence against :. '--.......... 

n.  

the questions raised In Parlia- 
and by the Press since the ' 

seem to me to imply those 
dons in the minds of the 
.e asking the questions. - .. 

he Minister responsible for Is- 
the ex-officio indictment 

st Wilson I deny in the  
gest possible terms all three 
?stions. 
ope in this article to allay - 

suspicions by placing the 
--before -the--readers--of--he- 

News and the West Aus- 
n public generally, The Attorney-General, Mr 
'ever, I shll not even attempt Ian Medcalf, the author of rgue the facts of the events 
occurred at Billiluna Station this article. 
Inuary 6 this year. That is not 

intention Is to show that the ad- "Was an application for an ad- 
journment considered and, if so, 'n Prosecutor and the other who decided against it? ers of my department involved 'Were you (the Attorney-Gener- tlI-hat they could to present al) consu1td on that question? ;trongest possible case against 'Did the Crown Prosecutor con- Dn and that they were in no 

inhibited in their work by my- sider the Cost facto in deciding 
other Government Min- not to ask for an adjournment?" 
. 

---.---.--- I'  PROBABLY  the most impor- 
tant to on this whole point make HE best way I can deal with 

three suspicions I have identi- question is that the Crown did not, 
is to answer questions raised and could not, base its case on Yu.  

the trial (some of which i PuPu's evidence, even though he 
- was -as-far as has been establish- 

t) -with reference to those sus- ed, the only witness to the shoot- 
I shall try to make Clear ing other than Wilson himself- 

thinking behind the Crown's It Is, I suppose, understandable 
n and my own, that the Press Should have describ- 
deal with the- first.-suspicion ed Yupupu as the prosecution's 
that thcCrciwn was reluctant "star" witness, but it is not strictly 
'èWilsoi- Indicted fdr hoot- ' correct as 'upupu' evidene'was f s 
upupu: not crucial to the Crown's case 

las been suggested that there against Wilson. 
undue delay in making the de- The District Court's decision con- 
nso.  issue ex-officio. In. .-a-n...  cerning YupUpu's ability to under: 
ent. stand the charge against him ser- 
delay was due to the need to iously diminished Yupupu's value 

or all possible evidence to see as a witness against Wilson. 
ere a prima facie case That does NOT mean that the 
1st Wilson, and to watt for the Crown saw no value at all in having 
me of the hearing of the Yupupu give evidence at Wilson's 

ge against Yupupu, which was trial. 
)licated and delayed by the It does mean that from the outset 
for the Crown to request the the Crown's case had to depend on 

Ict Court judge to refer to evidence which was independent of 
ul1 Court certain questions of Yupupu. The medical evidence as 
arising out of the District to the location of Yupupu's wound 

-t jury's decision that Yupupu was of far greater importance to 
Incapable of understanding the prosecution claim that Yupupu 

harge against him, appeared to be running away from 
ge O'Connor's decision on that Wilson when he was shot. 
cation was not made until May Yupupu's value as a witness was 
'his decision in itself has ser- 
implications as to the value of 

further reduced by the fact that he 
gave three  differing accounts  des-
cubing the events. evidence by Yupupu In the 

ing of a charge against Wil- W HY did the Crown not 

gathering  of statements from subpoena Yupupu? Why was an 
How was he escort not provided? the people involved in the 

ts at Billiluna on January 6 able to slip through our fingers? 
As I have already made public, a not easy. 

incident was ssed brief, subpoena was in fact taken out to k two Cabinet meetings The require Yupupu to appear, just as 
lion to issue the indictment it was with the other seven Crown 
INOT a Cabinet decision. The witnesses. 
ns1bility was mine alone as However, the subpoena was not 

k-ney-General. I simply advised served on Yupupu because it was 
net of the action I proposed to felt he might have misunderstood 

its implications, have thought he 
be view was—based  on the ad- would be taken to Wyndham to 

1 had received and the papers punished in some way. After all, a 
studied—that there was in Jury had already declared him In- 

a prima fade case against capable of understanding a court 
on which justified the issue of rocedure. Why should he have 

been x-offIdo Indictment. Any - expected to understand a 
s he had were not matters for legal  document? 
o decide but to be put before Even so, the serving of a subpoe- 
y. na would not have enabled the 

Crown to compel Yupupu to o to 
Wyndham. The Crown coula not 

HE other two suspicions are have asked the police to arrest him 
Led and can be considered as and take him to Wyndham - . . and 
The implication is that the I doubt if anyone seriously sug- 

brnment and/or the Crown gests that should have been done. 
Department wanted to ensure - All that the serving of a subpoena 

on was acquitted, that my de- on Yupupu would have meant was 
mental officers did not try as that action could have been taken 
I as they should have done to against him AFTER he failed to 

a successful prosecution turn up In court. The Prosecutor 
Inst Wilson. That would ex- would have had to ask the court 
k-i the suspicion that some 
ble 

for a warrant to arrest Yupupu 
may hold that the Crown after he had been located (and no 

not want Yupupu to give evi- one in Wyndham knew where he 
e. was). 
ouestions arising out of these 

two as. 
When Yuppu failed to catch 

he the first fflghj nhlch was 
s of the al of Wilson at expected to travel from Alice 
idbam on August 9 and 10— Springs to Kununurra, arrange. 
Crown's failure to get Yupupu rnents were made hrough the 
Vyndham to give evidence at Alice qprings police to have 
trial and the Prosecuting him e§coi'ed from Papunya ihto 

hsel'sdec1s1on not to seek an Alice 4,qnr1n4; and to the aircraft 

Appreciation of 'fine job' 
I READ with interest the Labor Party's lament about 

the rriedia—TV and Press—and their hope to produce their 
own publication. How one-eyed con they get? - 

My liberal blood boils frequently 
when watching Today Tonight and 
Four Corners, hurling all sorts of 
curses andcalling the announcers 
Labor Party stooges—however, I 
recognise my own bias, which for 
logical thinking must be put aside. 
and appreciate the fine job our TV 
reporters and Press people do. 
Long may they continue to do so 

and may we always preserve our 
political system, which with all its 
Imperfections is a fine one. The 

Wee  of freedom Is eternal vigi-
lance and while we humans contin-
ue to snarl at and savage each 
other in every possible way, let us 
strive to keep it to words—W. J. 
McPherson, South Perth. 

An explanation 
from Kalgoorlie 

YuPuPu 

T1-rEREjias been some unfair 
criticism of the role of the Crown 
In this affair. 
The law is the law and has to be 

enforced and it is the Crown's duty 
to enfotce it. 
This the Crown tries to do with-

out fear or favour through its 
professional officers and staff, 
making use of such Government 
.ervices-aa ac appropriate. -- - 

The Crown must be impartial in 
enforcing the law ,just as the 
courts must be in adjudicating on 
the issues before them. 
If the Crown were not impartial 

there would be ciaos In our corn-
munitv. There are so many con-
flicting interests. One must not 
tamper with the court processes 
nor without very substantial rea-
sons caU them in question. The 
Crown frequently has to resist 
pressures from groups or individ-
uals who try to influence it. 
It must take a strictly (iiSpVOSlt>-

nate view of the events which oc-
cur between citizens. 
It must not make-- and (1005 n 't 

make any distinctio n bet wt''n 
hla'k or white. It (104's ii''t it'.eii-
ml nate between persons ajjçl j not 
interested in being selet'tiveh yin-
did-live towards some and tolerant 
towards others. 

A S regards the serieg of 
events at Uhhlhluna on Janusiv 6 
the Crown has taken full acth.n in 
the courts as far as it possibly 
could against all those participants 
who might have been involved in 
breaches of the law. 
The Crown has accomplished its 

function by so doing. 
It is to he hoped that your news-

paper and others will couch their 
future comments on this affair in 
a way that will endeavour to pro-
mote racial harmony rather than 
impair it. 

() "h, HaO D'f--'e' A 

One worker 
to another 
A DOOR-KNOCK for Iarmers 

suggested by Ex-Wx of Bel-
mont (Opinion August 12) was a 
silly idea to start with. 
But the reply by A Nine-To-Five 

Worker (Opinion August 17) has 
proved that he is one of that new 
breed spawned during a period 
when a new association kriowi-u as 
The Cocky-Knockers was fostered. 
Having been a dawn-to-dusk 

worker myself for many years, I 
would like to point out that if a 
few "nine-to-fives" had done a 

y- Pon  e rnl hat the Crown was reluctant 

—because Wilson is white 

Still waiting, 
says ,  inister 
IT was nice side-slipping of Mr 

Barry Hedge lnthe Daily News 
Opinion column (August 13) but 
not quite quick enough. 
He mentions that dozens of 

people are backing him on Point 
Walter. But he neglected to say 
whether the Melville branch of the 
ALP agrees with him, - and that 
was the whole point of my com-
ment. 
Perhaps Mr Hedge Is like Mr 

Paul Keating, out of touch with 
the members of his own party. 
Incidentally, I am still waiting for 

a letter from the Melville ALP to 
tell me whether they have changed 
their mind and want the camp re-
tained by the government. 

T •1''S +, b',-s..,, +t.. 

• I J 1 0 I I • 10  I FROM YOUR LETTERS 

J think the writer BBC-Raised, of 
Scarborough (Opinion August views of the present Member for good clay's work during those 

hours, the country would not be in 
10) missed my point (Opinion Melville, Mr John Tonkin.—G. C. 

MacKinnon, Minister For Educa- 
the - awful mess it now Is.—Night 

August 5). tion. Shift, Applecross. 
I was not commenting on the 

amount of coverage of the Olym- 
pic Games. I was congratulating 
the ABC on the quality of the IT is quite obvious that A Nine- seriousness of this drought and 
picture and the excellent Commen- To-Five Worker (Opinion Aug- have done everythit-o' that they 
tating. ust 17) has no knowledge of farm- possibly can for us. vYe appreciate 
I watched the hockey every time ing. it, believe me. 

andreal1y-and _ -ObvIouslY -  - It-was not-our. Idea fo have a 'Mt-Nih 
'- we don't 

the ABC could not cover all events doot-knock for farmers. It Is not 'ant your job or vow' nit't1ty We 
because they were too nurrierous. we who do all the grizzling when are quite happy the way we are, 
Maybe  BBC would prefer English times are bad. We are also grinning and heating 

soccer more often Satisfied I take my hat off and thank those this drought, the low price of 
Viewer, Kalgoorlie. city people who have realised the wheat, sheep, wool and cattle, also 

wl'u %V3M4 WI P. the high prices of our riarhiru'ry 
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ACTS AMENDMENT (CONSTITUTION AND 
ELECTORAL) BILL 

Second Reading 

HON. I. G. MEDCALF (Metropolitan—
Leader of the Opposition) [2.05 p.m.]: In another 
place the Minister introducing this Bill devoted no 
less than 114 pages to his second reading speech. 
The Minister who handled the Bill in this place, I 
am pleased to say, reduced his speech to 22 pages. 
Unfortunately, neither of the second reading 
speeches makes any attempt to explain the detail 
of the Bill. Anyone who seriously wishes to study 
this Bill has a problem in attempting to clarify 
and elucidate the complex issues in relation to the 
five Acts which are amended as a result of this 
Bill. 

The Minister's speech has set out the general 
purpose of the Bill but the problem remains of ob-
taining an explanation of the amendments. The 
Bill will amend no less than five Acts of Parlia-
ment: the Constitution Act, the Constitution Acts 
Amendment Act, the Electoral Districts Act, the 
Electoral Act, and the Salaries and Allowances 
Act. The easiest of these five Acts to follow is the 
Salaries and Allowances Act. 

Perhaps members may follow that Act a little 
more easily because it is not such a complicated 
measure. 

I am surprised that no explanatory memor-
andum, pamphlet or book has been produced with 
a view to explaining this measure, not only to 
members of this House, but to journalists, re-
porters, and members of the public who may be 
interested to study it in depth. These consti-
tutional proposals represent changes of the 
greatest magnitude. Such changes deserve a full 
explanation for the benefit of members of Parlia-
ment and members of the lay public, including 
journalists. 

ALP OBSESSION 

It is clear that the ALP and certain of its 
Ministers have an obsession in relation to the 
Legislative Council. The Minister in this House 
has referred to the corruption of the electoral 
system by various conservative devices, including 
restriction of the vote to property-owning males. I 
remind the Minister that the struggle for full 
113520-1 

adult franchise was proceeding over the years, not 
only in Western Australia but also all over the 
world. The Legislative Council in this State 
should not be held blameworthy as a result of 
those historical struggles which occurred in all 
parts of the world at much the same time. The 
people who are today members of this Council are 
supposed to be tainted with the problems of his-
tory, most of which have been resolved. 

1963 CHANGES 

The very substantial changes which occurred in 
1963 have unfortunately been glossed over and 
are said to make no difference whatsoever to the 
constitutional processes of this State. I would like 
to remind honourable members of what happened 
in 1963. 

At that time a backbench Liberal member of 
this House, the Hon. Dr James Gordon Hislop, 
put forward a proposal for full adult franchise 
with a compulsory vote, in lieu of the voluntary 
voting system and the restricted franchise which 
then applied; and at the same time he proposed a 
redistribution of provinces. This proposal was dis-
cussed with all members of the House and, in-
deed, with all members of Parliament who were 
interested, including ALP, Liberal Party, and 
Country Party members. I suppose most of the 
members were interested. 

It is undoubtedly true to say that a consensus 
was reached in relation to the 1963 amendments 
after months of discussions by all concerned, in-
cluding members of the ALP. If anyone doubts 
that the ALP was not in agreement with the 
amendments, I suggest he should read the 
Hansard of that time. The new arrangements 
came into being in the 1965 State elections. At 
that time the ALP held all the north-west, the 
goldfields, and the Kimberley seats, many of 
which had very few electors. 

In the three provinces in that area—North, 
North-East, and South-East—there were about 
25 000 electors and they returned 16 members of 
Parliament, nine of whom were members of the 
Legislative Council and every single one of whom 
was a member of the ALP. Until this time no-one 
had ever heard a murmur of one-vote-one-value. I 
mean that nobody had heard a murmur of it in 
this Parliament. The reason is obvious. The ALP 



was profiting from the system which then applied 

and saw no reason for electoral changes. 

Hon. J. M. Berinson: And that is your position 

now? 
Hon. I. G. MEDCALF: The ALP was the 

greatest advocate of the system and a perusal of 

Hansard will reveal many statements made by 

members of the ALP in support of the retention 

of the goldfields and remote area seats. 

I think it is rather regrettable that the gen-
eral thought is that representation should be 
on a population basis. Considering the large 
area of land in Western Australia I do not 
think this is fair. 

Hon. J. M. Berinson: He was wrong, too. 

Hon. I. G. MEDCALF: That reference can be 

found in volume 166 of Hansard, page 3100, on 

26 November 1963. 
Hon. Lyla Elliott: How long ago? 

Hon. I. G. MEDCALF: I am talking about the 

events of 1963. 
Hon. Lyla Elliott: That is 20 years ago. 

Several members interjected. 

The DEPUTY PRESIDENT (Hon. D. J. 

Wordsworth): Order! The member will be heard 

in silence. 
Hon. I. G. MEDCALF: Mr Strickland did not 

stop at that; and in deploring the loss of seats in 

the Murchison and north-west he said, ". . . voices 

lost in the wide open spaces could be tragic". That 

can also be found in Hansard under the reference 

I have just mentioned. 

Among other Labor members who supported 

weighted votes for country electors were Arthur 

Moir, MLA, Arthur Bickerton, MLA, and former 

Premiers Phil Collier and John Tonkin. These 
were not the only commentators but they are suf-

ficient to indicate the change of thinking that has 

apparently swept over the Labor Party since it is 

no longer in control of those seats in the vast hin-

terland of this State. 

Of course, this did happen in 1963 and that is 

20 years ago. The Hon. Lyla Elliott anticipated 

me when she made that remarkable calculation. 

The system was rectified as a result of changes 

bought about by a backbench member of the Lib-

eral Party, Dr Hislop, who snatched the initiative  

and persuaded other members from the Liberal 

Party, the Labor Party, and the Country Party to 
agree with his proposals. 

The system was changed with the agreement of 

the Australian Labor Party and of the other par-

ties, and with the acquiescence of the Liberal 

Government of the day, which agreed to put for-

ward the legislation. 
It is rather a pity that the Minister here and 

the Minister in another place were not prepared 

to give some credit to the Liberal Party for the 

action it took in 1963 when it introduced compul-

sory voting with full adult franchise, and for the 

further action it took in 1970 when it legislated to 

reduce the voting age to 18. But to imply that the 

advances of 1965 achieved nothing because the 

ALP did not get the results it wanted, is a 

reflection on those ALP leaders of the time who 

welcomed the changes publicly. 

REDUCING THE NUMBER OF MEMBERS 

The first proposal of this Bill is to reduce the 

number of members of the Legislative Council 

from 34 to 22. In other words, the establishment 

of this House is to be reduced by 12. It is not 

known who the 12 will be, and as I look around 

the House I cannot help but wonder which re-

cently elected members of the Government may 

find their careers summarily terminated if the 

Council is disposed to pass this legislation. 

Several members interjected. 

Hon. I. G. MEDCALF: I am not pointing the 

finger in any direction, Mr Hetherington; that 

would be foolish. I am saying I wonder as I look 

around the House who may not be here as a result 

of this legislation because we are proposing to 

reduce the numbers by 12. Obviously it will result 

in a number of present members no longer being 

members of the House. 

Hon. H. W. Gayfer: Have you counted the 

number of heads over there? It is 12. 

The DEPUTY PRESIDENT (Hon. D. J. 

Wordsworth): Order! 

Hon. I. G. MEDCALF: It is intriguing to 

speculate on this matter, although I doubt there is 

much to be gained in such speculation. It reminds 
me of those old paintings that used to be seen in 

books and old pictures up in Annie's room in 

which a lot of eager young men were sitting 

around a table drinking a bottle of port. The pic-

ture was entitled "The Night Before The Battle" 

and they were looking at one another and won-

dering how many of their comrades they would 

see the next night. It is the same situation with 

members of the Government. 

0 

If I may give an illustration, the Hon. Harry 

Strickland, MLC, who at one time was the 

Leader of the Opposition in the Legislative Coun-

cil and for six years was a well respected Minister 

• - 
-: 

in the Hawke Government, said—and I suggest 

members listen carefully— 



It astounds me that there should have been no 
suggestion from the Minister in another place, 
who proposed this reduction in the Legislative 
Council, to likewise reduce the Legislative As-
sembly. It is notable that the author of this legis-
lation sits in another place and he suggests we 
should reduce our number here but does not 
suggest that the numbers there should be reduced. 
That strikes me as somewhat extraordinary; I 
would have thought he would have made a similar 
suggestion for reducing numbers in the Legislat-
ive Assembly. 

I would have also thought some bright spark 
would have suggested reducing the number of the 
Ministers in the Cabinet. What astounds me is 
the vehemence with which members of the ALP 
took the case before all the courts in the land to 
argue that the increase in the number of members 
in the Cabinet from 13 to 15 was unconsti-
tutional, illegal and invalid, and everything else, 
but when they came to Government they could 
not appoint 15 Ministers quickly enough. I would 
have thought this was their chance to reduce the 
number in Cabinet. 

Hon. Lyla Elliott: This Government is doing 
more work. 

Hon. I. G. MEDCALF: That the ALP Govern-
ment should have adopted the number it pre-
viously rejected on an issue it took through all the 
courts in the land is perhaps an indication of the 
sincerity with which it has approached this pres-
ent issue. 

Furthermore, I have noted the Premier and his 
Ministers have set an example in other ways. 
They have agreed quite voluntarily to a greater 
reduction in their own salary than the reduction 
in private members' salaries, and a greater 
reduction than that to be imposed on members of 
the Public Service. That is a fine example, and it 
is to be applauded. 0ne might have felt therefore, 
they could set a similar example in this area and 
make a greater reduction in the Assembly than 
they are seeking to impose on the Legislative 
Council. That would have been entirely logical 
and consistent, and such a sacrifice on behalf of 
Government members in the Assembly would 
have set the tone for the Bill in this House. Alas, 
any such proposal is missing. It seems the Minis-
ter in another place is saying—and here I am not 
offending Standing Orders because he has not 
used these words—"Don't do as I do; do as I say". 

Perhaps I am asking too much of the Minister. 
It is much easier to make adverse proposals for 
other people than it is to accept them oneself. 

I shall therefore content myself by attempting 
to evaluate in a more practical sense some of the  

results of the proposed reduction in numbers and 
what might happen if this House is reduced from 
34 members to 22 members. 

EFFECTS OF THE REDUCTION 

Can anybody doubt that a reduction in the 
number of members must automatically put more 
power into the hands of Cabinet Ministers and the 
Executive Government of the day? Anyone with 
experience in Government must know that is so. If 
the number of people who stand between the 
Government and the public is reduced the result is 
to put more power into the hands of the people at 
the top, whether they be public servants or Cabi-
net Ministers. Such a reduction must also 
automatically put more power into the hands of 
the Public Service generally. 

This is exactly what happened in New Zealand 
when the upper House was abolished. I woud like 
to quote the comments of Professor Jackson who 
wrote in The Parliamentarian as follows—

There emerged a strict two-party system of 
Government in the lower House character-
ised by caucus control; the growth of an ex-
tensive bureaucracy and a growing tendency 
to centralise all decision making! 

An Opposition member: Shame! 
Hon. J. M. Berinson: But that has happened in 

jurisdictions with two Houses, including our own. 

Hon. I. G. MEDCALF: Fewer members of 
Parliament to act as a link or mediate between 
the Government and the public will mean that 
someone else will be required to perform this 
function. 

Several members interjected. 

The DEPUTY PRESIDENT (Hon. D. J. 
Wordsworth): Order! 

Hon. I. G. MEDCALF: If there are not more 
public servants then there will be at any rate less 
mediation and fewer links between the Executive 
Government and the public. 

So instead of the service being provided by a 
member of Parliament in some distant centre, the 
public who want some help or satisfaction from 
the Government—whether from a Minister or a 
department—will have to front up personally to 
the department. The public will not have an 
intermediary. 

Hon. Tom Stephens: That is rubbish—there are 
22 of them. 

Hon. I. G. MEDCALF: I cannot believe that 
members of the public will find that a satisfactory 
alternative. 
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Points of Order 

Hon. V. J. FERRY: Sir, I recall that when the 
Attorney General introduced this Bill to the 
House, the House generally gave him a Courteous 
hearing. 

Hon. Tom Stephens: Not true. 
Hon. V. J. FERRY: I do not think the same 

courtesy has been accorded to the Leader of the 
Opposition. 

Hon. Tom Stephens: That is not true—there 
was even an interjection from the Chair. 

The DEPUTY PRESIDENT (Hon. D. J. 
Wordsworth): There is no point of order. The 
House will hear the Leader of the Opposition in 
silence. 

Hon. A. A. LEWIS: Mr Deputy President, the 
Hon. Tom Stephens said the Chair interjected on 
the Attorney General. I think that is a reflection 
on the Chair and the member ought to withdraw 
the remark. 

The DEPUTY PRESIDENT: I did not hear 
the remark. I call upon the Leader of the Oppo-
sition to continue his speech. There is no point of 
order. 

Debate Resumed. 
Hon. I. G. MEDCALF: If members of the pub-

lic find that fronting up to the counter of a de-
partment themselves is a satisfactory alternative 
to having a member represent them and present 
their case, I will be very surprised. Fewer mem-
bers of Parliament must necessarily mean more 
decisions being made by public servants. I am not 
saying that these decisions will necessarily be 
wrong; they will be simply that much less per-
sonal, that much less acceptable, and will leave 
the public that much less satisfied. 

All in all, this is a retrograde development. 
Fewer members of Parliament will mean that the 
Government will become more and more inbred 
because there will be fewer external influences 
brought to bear on it. 

THE SPECIAL SITUATION OF WA 

In any comparison between this State with 
South Australia and the other States, it must be 
appreciated—and I know it is appreciated by 
most Western Australians—that WA is in fact 
one-third of Australia. It is far and away the 
biggest State in Australia and bigger than any 
State in the United States. We have a special 
situation which does not apply in most parts of 
the world. 

Hon. J. M. Berinson: You can say that again! 

Hon. I. G. MEDCALF: I do not. need to re-
mind members of the size of WA, but I propose to 
make some comparisons because we sometimes 
forget just how enormous it is. New South Wales, 
Victoria, Tasmania and the whole of New 
Zealand fit quite comfortably into WA with 
plenty of room to spare. Texas, Japan, the United 
Kingdom, and Ireland can be accommodated in 
the area of WA, with plenty of room for other 
countries. Indeed, a few days ago in this Parlia-
ment we were visited by a Japanese party. The 
leader of that party reminded us that the four 
main Japanese islands would fit seven times into 
this State. The area of WA is virtually the same 
as the area of Europe, and just a little less than 
the area of India. The State extends over more 
than 20 degrees of latitude. 

Do we give no significance to this then? 
We have an enormous State and a big urban 

population in the metropolitan area. Is there any 
good reason for putting all power into the hands 
of the big urban population? What about the 
people in remote places? Can they be dismissed 
lightly on the basis that extra facilities will be 
provided to those members of Parliament who re-
main? 

If country repesentation is cut out by reducing 
the numbers and we have a State-wide basis for 
election, how can the members who are left be ef-
fective, even with 10 telephones, two or three 
secretaries, two offices, and any number of assist-
ants? How many people are satisfied talking to a 
member's secretary? How many people are satis-
fied talking to a recording machine attached to a 
telephone? There is no substitute for personal ser-
vice and, if, in WA, we provide service superior to 
that provided in other parts of Australia, is that a 
fault? Of course it is not. I have not heard people 
in the country districts of WA complaining that 
they are over-represented. Indeed, the reverse is 
the case. 

The Government has produced a sudden radical 
change by proposing to delete approximately one-
third of the legislative councillors who now service 
the people of WA. The Bill before the House pro-
poses a drastic shift of political power to the 
metropolitan area which, when it is combined 
with the one-vote-one-value proposal of the Aus-
tralian Labor Party, will leave 15 Assembly mem-
bers to look after the rest of the State, excluding 
all the members of the Legislative Council. I can-
not believe that the public of WA will find that 
acceptable. 

Hon. Tom Stephens: Give them a chance and 
we will see. 

Hon. I. G. MEDCALF: I certainly do not find 
it acceptable. 
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Hon. J. M. Berinson: They seemed to find it ac-

ceptable at the election. 
The DEPUTY PRESIDENT (Hon. D. J. 

Wordsworth): Order! 
Hon. I. G. MEDCALF: Nor do I believe that 

members of the Opposition in this Chamber will 
find it acceptable. 

The proposal represents the tunnel vision of a 
city dweller who cannot understand the vastness 
of this State and the sparseness of its population. 
Although this country is now closer in terms of 
communications than ever before, to what extent 
does that really mean that people in remote areas 
feel they no longer need personal representation? 

The Eastern States are now closer to us than 
ever before. We can fly to Melbourne or Sydney 
in a few hours, but we still feel cut off from them. 
Is not this same feeling evident in the remote 
parts of the State—in the north and in other 
places? The people of Karratha will tell us that 
they still feel they are remote or cut off from the 
city, and Karratha is a fine, modern town. 

Everything is relative. 
Hon. H. W. Gayfer: What about the town last 

night which was not built? 
Hon. Tom Stephens: Well, we want to ask 

those people. If you pass this Bill you can ask 
them. 

Hon. W. N. Stretch: Why didn't you speak up 
for them last night? 

COUNTRY PEOPLE DISADVANTAGED 

Hon. I. G. MEDCALF: Everything is relative 
and people in the country are still disadvantaged 
in terms of mobility, time, and distance. If 15 
members of this Parliament legitimately come 
from the country because they represent country 
areas, who will represent the separate interests of 
country people apart from them? Do not these 
country people have separate interests? Do not let 
us fool ourselves; I am a city dweller, but I know 
a lot about the separate interests of country 
people. 

What about the prices of goods, fuel, freight, 
the question of television, and the provision of 
other services? How can a city dweller who hears 
about this in a 20c telephone conversation ad-
equately appreciate and represent the feelings, 
views, and opinions of those people living in some 
remote areas? 

I feel these comments are so obviously true that 
it is almost unnecessary to say them. It is so obvi-
ous to people who have lived in the country that it 
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should not be necessary to make these points. Nor 
do I believe the public in the metropolitan area 
will tolerate neglect of country interests. They 
might even condone the inevitable stimulation 
which neglect of country interests will give to some 
kind of separatist moves which are just below the 
surface in our community. 

NO SAVING IN COSTS 

Nor will there be any actual saving in costs. We 
have been told in a rather broad-brush way that 
we are going to save about $500 000 by disposing 
of 12 members of this House. That is the story. 
Against this the Government proposes to dupli-
cate the offices and staff of the remaining mem-
bers, increase their travel and expense allowances, 
and superannuate retiring members who would 
not otherwise be eligible for superannuation. The 
approximate cost of all that could not be less than 
$500 000. Only the most prejudiced optimist in 
the ALP could possibly believe the net result of 
those rearrangements would result in a profit to 
the State. I think most taxpayers would take the 
philosophical view that they would expect to pay 
more. 

What about the committee system which all 
parties in this Parliament espouse? They certainly 
espouse it outwardly. I ask members: What about 
that? We need to have members to participate in 
committees, not secretaries, or public servants, 
not even advisers. 

All in all there is little to be said for the 
Government's proposal to reduce the numbers in 
the Legislative Council. 

TAKING AWAY THE FIXED TERM 

Secondly, this Bill seeks to amend the fixed 
term which the Constitution presently provides 
for Legislative Councillors so that they will no 
longer have a fixed term of office and their term 
of office will be double that of the members of the 
Legislative Assembly. It is difficult to find any 
good reason in the Minister's speech for that pro-
posed change. 

Hon. J. M. Berinson: Would you care to find a 
good reason against it? 

Hon. I. G. MEDCALF: I searched the At-
torney's speech with a fine tooth comb for a good 
reason and I could not find it. 

Senators in the Commonwealth Parliament 
have a fixed term under that system as do mem-
bers of upper Houses in most other places. In-
deed, it has been common for some time for upper 
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Houses to have different terms from lower 
Houses. 

Hon. Garry Kelly: That does not make it 
necessarily good, though. 

Hon. 1. G. MEDCALF: One of the integral 
conditions under which upper Houses function is 
for their members to have different terms of office 
from those of members of lower Houses. The 
reason for that is simple; that is, to give upper 
Houses some independence from the whims of the 
Executive Government. That is a very good 
reason if one believes in upper Houses, as I do. Of 
course, the Attorney may not. 

Hon. J. M. Berinson: How about giving the 
Government protection from the whims of the 
upper House? 

Hon. I. G. MEDCALF: The Government's pro-
posal to do away with fixed terms for legislative 
councillors is also puzzling in view of the Federal 
ALP proposal to have a referendum for a fixed-
term for Parliament. A motion was before the 
Constitutional Convention in the name of Mr 
Hawke but that referendum proposal on a fixed-
term for the Federal Parliament has been shelved 
temporarily. 

Hon. J. M. Berinson: But this Bill does not in-
corporate provision for fixed-term Parliaments. 

Hon. I. G. MEDCALF: The Government wants 
to do the opposite from the proposal of the Feder-
al ALP. 

Hon. J. M. Berinson: That is not the proposal 
of the Federal ALP. 

Hon. 1. G. MEDCALF: The State ALP 
Government is opposed to a fixed term, but it has 
not put forward one good reason for its proposal 
to do away with the fixed terms of members of 
the Legislative Council. 

The proposal in relation to the abolition of 
Fixed terms for Legislative Councillors cannot 
improve efficiency or assist the bicameral process. 
It is a totally negative move. 

OPTIONAL PREFERENTIAL VOTING 

The Government has indicated also it will 
institute optional preferential voting. 

The DEPUTY PRESIDENT (Hon. D. J. 
Wordsworth): Order! There is noticeable debate 
at the other end of the Chamber between mem-
bers. There is only one person making a speech 
and I ask members to listen to him. 

Hon. I. G. MEDCALF: I shall try not to stir 
up the members. 

The Government has proposed to institute 
optional preferential voting instead of preferential 
voting which has always applied to date. No par-
ticularly good reasons are given for this proposed 
change other than it is apparently considered that, 
irrespective of any problems which it may cause, 
the intention of the voter will be more accurately 
determined. 

A new system of assessing the validity of votes 
will follow with the voter's intention to be divined 
by the returning officer on rather flexible 
grounds. In this respect I can only say not only 
will that proposal be likely to cause more prob-
lems than it will solve, but also why should we be 
asked to abandon a system which is well under-
stood and accepted? What certainty is there that 
under that proposal the number of informal votes 
will be less than at the present time? 

Tied in with this is a proposal which will enable 
the voter's identity to be disclosed, thereby abro-
gating the secret ballot provision which has 
always been regarded as a cornerstone of democ-
racy. That is a horrifying thought and the pros-
pect is raised also that under these proposals it 
will be possible to defeat the distribution of sur-
plus votes under a proportional representation 
system by how-to-vote cards which only allocate 
11 places to one party. Therefore, there would be 
no distribution beyond the 11 places and therefore 
no proportional representation. 

It is our view that the electoral laws are not the 
place in which to experiment with loose practices 
such as are proposed. 

PROPORTIONAL REPRESENTATION 

Apart from the proposed reduction of the 
Council numbers by 12, the Government would 
no doubt regard the most important change con-
templated by this Bill as the proposal to introduce 
proportional representation. The unfortunate side 
effects which may occur have been ignored en-
tirely as one might well expect, in a speech made 
on the basis that we have heard. We have been 
asked to agree to proportional representation on 
the basis of the system used in the Senate. There 
is, however, a most significant difference between 
the effect of instituting proportional represen-
tation in the Legislative Council and its use in the 
Senate. 

The Senate is a House of Parliament in which 
equal representation is given to all six States. 
Tasmania has 10 senators; New South Wales also 
has 10 senators, yet that State has 12 times the 
population of Tasmania. 
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Every State has equal representation, and pro-
portional representation involves a State elector-
ate in each case. Although this Bill proposes pro-
portional representation on a State-wide basis, 
there is no representation of the consitituent parts 
as occurs in the Senate. If the proposal in this Bill 
were to involve the division of the State into re-
gions, provinces, or districts which separately re-
turned by proportional representation their re-
spective representatives, one could agree the pro-
posal would be similar in effect to the way PR 
applies in Senate elections. 

Hon. J. M. Berinson: Is that what you would 
support' 

Hon. I. G. MEDCALF: In the absence of any 
arrangement for provincial representation it must 
be pointed out that the public will be misled if 
they believe the Government's proposal will give 
us a House consitutued like the Senate. 

Hon. J. M. Berinson: Is that what you are pro-
posing. Mr Medcalf? 

STATE-WIDE SELECTION COMMITTEES 

Hon. I. G. MEDCALF: So, Sir, the selection of 
candidates to represent the various parties will be 
made on the basis of State-wide selection com-
mittees which will clearly be located or 
headquartered in the metropolitan area. In each 
case candidates will be selected by a centrally 
oriented party committee, and will owe their al-
legiance and, indeed their membership of the 
Legislative Council to that committee and to no 
other group, province, district or constituency. 

PARTY DOMINATION 

We will have a system of city selection domi-
nated by parties, and the persons selected no 
longer will be representatives of communities; 
they will be representatives of parties. Indeed, 
there will be a party-dominated Legislative Coun-
cil— 

Government members interjected 

Hon. Peter Dowding: As opposed to what? 

Hon. Garry Kelly: It is dominated now. 

Hon. G. E. Masters: They are embarrassed. 

Hon. Tom Stephens: You are embarrassed in 
your own House. 

Hon. I. G. MEDCALF: Well may members op-
posite laugh; already they are dominated by their 
party. 

Hon. Peter Dowding: We are dominated by the 
Liberal Party. It is your party that dominates us, 
and we don't like it. and neither do the people of 
Western Australia. 

The DEPUTY PRESIDENT (Hon. D. J. 
Wordsworth): Order 

Hon. I. G. MEDCALF: There will be a party-
dominated Legislative Council in a far stricter 
and more defined manner than the Labor Party 
knows even now. 

Hon. Garry Kell\: In that case, more of the 
same in this place. 

Hon. I. G. MEDCALF: Mr Deputy President, 
should anyone doubt this, and obviously members 
opposite do, may I quote from a paper delivered 
in this very Parliament last year by Professor 
Joan Rydon, who is a Professor of Politics at 
Latrobe University. She spoke of the recent 
changes in New South Wales and South Australia 
which have been held up to us as models. The 
paper is entitled "Upper Houses—The Australian 
Experience", and the quotation is from page 15. 
She says— 

The methods of proportional represen-
tation with party lists adapted for the recon-
stituted Councils— 

That is New South Wales and South Australia. 
To continue- 

-make them party houses par excellence, 
though they may be leavened by the odd in-
dependent or Australian Democrat. 

There is little doubt that under these proposals of 
proportional representation parties will most 
surely dominate the Legislative Council, and the 
members will be under permanent party control 
with entrenchment of proportional representation 
and the appointment of party nominees to casual 
vacancies. 

There will be a loss of accountability under pro-
portional representation where the whole State 
will be a single electorate. The provisions which 
appear in the existing Electoral Act that bound-
aries should take into account "community 
interest" will go. Representatives will no longer be 
representatives with a local link as spokesmen for 
their districts; they will be nothing more nor less 
than members of the party, centrally selected and 
answerable to the party machines. 

A Government member: If any party did that, 
it would do so at its own peril. 

Hon. I. G. MEDCALF: This may be no change 
for members of the Labor Party, but I assure 
members of the Government it would represent a 
significant change for many members of the Op-
position and for their constituents. 



LOCAL REPRESENTATION CUT 

There will of course still be some local rep-
resentatives in the wake of this Bill, who will Sit in 
the Legislative Assembly, but the representation 
which local people now enjoy will be cut from 
three to one in each area of the State. Country 
interests will be swamped by the city, irrespective 
of the productive or other importance of country 
areas, whether it be in mining, agriculture, or any 
other area of interest or enterprise. 

It must be understood quite clearly that under 
proportional representation, the representative 
base of the upper House will disappear. Council 
members will no longer represent people in prov-
inces. Indeed, they will no longer be representa-
tives at all in the proper sense; they will primarily 
represent their parties. 

STABILITY WILL GO 

The increasing power of political parties and 
the lack of representation of country people will 
not be the only ill-effects. Stability will go, be-
cause a single Independent or a minor party may 
control the outcome of voting in the Council. 

In this connection it is interesting to look at the 
situation in South Australia, which has been held 
up by some as a fine model for this State to fol-
low. That State has a Legislative Council which 
has been reduced to 22 members, and its present 
composition, after all the shenanigans that have 
gone on there, is II Liberal, nine Labor, and two 
Australian Democrats. The result is that the 
Council in that State has a stalemate on virtually 
every issue. This may be a happy outcome for the 
Executive Government because a stalemate in ef-
fect negatives the ability of the Legislative Coun-
cil to perform many of its functions. Presumably 
that would fit in with the objectives of the totality 
of this Government's so-called electoral reform 
legislation; namely, to emasculate the Legislative 
Council. 

If it is invalid, as I believe it is, to compare the 
situation here with the situation in South Aus-
tralia because of the enormous difference in size 
between that State and ours, it is equally invalid 
to compare the situation here with that in New 
South Wales, a State hich has always had a 
nominated Legislative Council. 

Hon. Robert Hetherington: Get your facts 
right. 

Hon. I. G. MEDCALF: Queensland was in the 
same category as New South Wales with a nomi-
nated Legislative Council. but it met the fate that 
might have been expected of it—it was abolished.  

The New South Wales nominated Council would 
have met the same fate had not some of the ALP 
nominees appointed to it for the purpose of abol-
ishing it, ratted on their party. If those words, 
"ratted on their party" seem to members to be 
rather emotive, I inform the House that they are 
not mine. I am quoting from page six of Professor 
Rydon's paper delivered in this Parliament. 

The Council in this State is elected on universal 
compulsory adult franchise with different elector-
ates from the Legislative Assembly, and with 
fixed, staggered terms of office of members longer 
than those of the Assembly members. Therefore it 
has sufficient of the basic democratic require-
ments and sufficient points of difference to justify 
its existence as a second Chamber or upper 
House. 

No doubt after the Legislative Council in South 
Australia was reconstitued in the 1970s, the Aus-
tralian Labor Party in that State believed that its 
problems were at last finally resolved. In their 
book the Council then had a universal franchise 
with compulsory voting, to say nothing of pro-
portional representation, and the number of mem-
bers in the Council had been reduced to 22—the 
kind of things the ALP wants to do here. 

Hon. Robert Hetherington: They increased the 
number, they didn't reduce it. 

Hon. I. G. MEDCALF: Yet the ALP in South 
Australia is just as busy as ever it was with fresh 
plans to reform the Council. Having already 
reformed it, the ALP now has fresh plans to re-
reform it. If members do not believe me I will 
quote from The Australian where it says—and I 
hope Mr Hetherington will listen for a moment— 

Hon. Robert Hetherington: I have been 
listening for a long time. 

Hon. P. G. Pendal: But you don't understand. 
Hon. I. G. MEDCALF: The member cannot 

listen and talk at the same time. The paper 
states— 

The saga of electoral law reform in South 
Australia continues probably the longest 
running political show in the land, a kind of 
parliamentary Blue Hills with as many epi-
sodes as there have been Hansards. 

Hon. Robert Hetherington: That is very sweet, 
but it doesn't say anything. 

Hon. I. G. MEDCALF: The Minister for Par-
liamentary and Electoral Reform in this State 
may think he is about to make his mark in his-
tory, but he may care to consult with his col-
leagues in South Australia before he goes down a 
track similar to the one they have followed. The 
Minister has referred to a situation in which a 



majority of members represent a minority of 
voters. He referred to the nine provinces with the 
smallest enrolments, that is, with 18 members 
representing 28.1 per cent of the electors. 

The Minister did not point out that not only 
does the ALP hold two of the three provinces with 
the very lowest enrolments, but also the four ALP 
councillors from those two provinces would be un-
likely to vote alongside the 12 Liberals who rep-
resent six of the remaining provinces. The other 
two seats are held by other parties, one of which 
was supported by the ALP at the State election. 
Hence if the Government is suggesting that those 
18 members may control the Council, this is 
nothing more than a statistical exercise, without 
factual prospect. 

Hon. Tom Stephens: It is possible. 

REGIONAL INTERESTS DIFFER 

Hon. I. G. MEDCALF: Everyone knows that 
people tend to vote differently in different regions 
of the State. This favours the ALP in the mining 
regions just as the Liberal Party or rural parties 
have been favoured in some rural areas. Indeed, 
there is nothing surprising about this but it is not 
necessarily a permanent state of affairs. I am not 
objecting to the fact that people vote differently in 
different areas. It is well known that many of the 
mining areas favour the ALP. 

That this is not necessarily permanent has been 
illustrated by what has happened in the north and 
in the Kimberley where seats have changed their 
allegiance sometimes from election to election. 
We have cases where on a number of occasions 
one Liberal member and one Labor member have 
represented the same province. 

If one believes in giving more advantage to 
country people one has to accept the fact that 
they do have their prejudices, whether it be for 
one party or another; but it is not a permanent 
situation. It is likely to change, particularly in the 
kind of political climate we have today. If one 
does not accept the idea of a weighted vote as the 
ALP does not, then any number of statistics can 
be produced, and some deep, dark plot can be 
found in every one of them. 

The Minister for Parliamentary and Electoral 
Reform has made great play in the Press of stat-
istics in relation to the number of electors per 
member of Parliament in Western Australia as 
compared with the rest of Australia. He has 
rightly pointed out that in the Parliament of the 
States and the Territories, the average represen-
tation is one member to 25 460 people. In West-
ern Australia the average figure is lower, with one  

member representing 14 850 people. However, 
what he does not say is that for Western Australia 
to come down to the figure given as a national 
average, we would have to lose 38 members, not 
12; that is, the 12 members of the Legislative 
Council whom he proposes to delete, and 26 mem-
bers of the Legislative Assembly about whom he 
has said nothing. 

Figures are capable of manipulation. One can 
prove almost anything by using figures in 
juxtaposition. Statistics can always be used in 
favour of different propositions. 

Furthermore Western Australia's enormous 
size in relation to other States and Territories is 
surely also material to this discussion. The 
unanswered question in the Minister's mathemat-
ical exercise is why the Minister sees the Western 
Australian population purely in terms of statistics 
rather than in terms of people. The Minister 
wishes to change a system which .has given the 
Western Australian people the highest possible 
representation. 

REAL OBJECTIVE ABOLITION 

The ALP platform provides for "The reform of 
State upper Houses and ultimately their abol-
ition". Will a member of the Government deny 
that? 

Several members interjected. 
Hon. Robert Hetherington: You will never 

make a qualification, you are trying to mislead 
the House. 

Hon. I. G. MEDCALF: All right, members 
agree with me. 

Several members interjected. 
The DEPUTY PRESIDENT (Hon. D. J. 

Wordsworth): Order! 
Hon. I. G. MEDCALF: I am pleased that 

members opposite agree that the ALP platform 
does provide for the ultimate abolition of State 
upper Houses. 

Several members interjected. 

Hon. I. G. MEDCALF: Although this is so, the 
ALP has changed its tack temporarily in Western 
Australia. Perhaps Mr Hetherington might listen 
for a moment because virtually what the ALP has 
said in Western Australia is that it will not abol-
ish the upper House at the present time, because 
it cannot. The real reason it will not is because the 
public would not support the abolition of the 
upper House and the ALP knows it. That fact has 
been made clear by ALP speakers from time to 
time, even in this Chamber. I am not proposing to 
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quote their statements, but it has been made clear 
in this Chamber and those statements are re-
corded in Hansard. 

It was the case before this modified proposal, 
that Labor periodically took steps to move for the 
abolition of the Legislative Council. Bills were 
brought into this House on several occasions for 
that purpose. I believe we must face the real issue. 
We must look at the present proposals in the light 
of this real issue, which is abolition of the Legis-
lative Council in the long term. 

Hon. Robert Hetherington: The very long term. 
You are drawing a long bow also. 

Hon. I. G. MEDCALF: At last an admission! 
Hon. Robert Hetherington: It is not an ad-

mission at all. 
Hon. I. G. MEDCALF: Let us therefore not 

have any misconceptions about the real long-term 
aim of the ALP. It is to weaken the Legislative 
Council or emasculate it to such a degree that 
there is no justification for its existence, thereby 
opening the door to its abolition. 

In any event it amounts to much the same 
thing, whether the Council is simply neutralised 
in a stalemate situation or abolished. Either will 
allow the Government to have an open go at any-
thing and anyone. The ultimate goal is reversion 
to a unicameral system so as to enable unlimited 
legislative and social power to be wielded by the 
Government's masters. 

Several members interjected. 

Hon. I. G. MEDCALF: I will ignore those rude 
interjections because under Standing Orders they 
are not allowed. 

Several members interjected. 

THE BICAMERAL SYSTEM 

Hon. I. G. MEDCALF: The short answer to all 
this is that one either believes in a bicameral 
system or one does not. Labor does not and never 
has, but temporarily and subject to drawing the 
teeth of the second Chamber, it is prepared to put 
up with a second Chamber for a limited time. 

However, it is my belief that the public do be-
lieve in a bicameral system and various polls have 
indicated from time to time that the public believe 
it is is a good idea to have an elected second 
Chamber as a House of Review. It is unwise to 
put a dangerous concentration of power in the 
hands of one House of Parliament: namely, the 
Assembly. 

Stability in Government is the main require-
ment of the average voter. Hence many Legislat-
ive Councils traditionally have received more 
votes from the same electors than their opposite 
numbers in the Assembly. The extremes and ex-
cesses of executive Government must be curbed, 
not aided and abetted, which would be the result 
of the Government's proposals. As Odgers com-
ments in Australian Senate Practice, 5th edition, 
at page 4— 

Checks and balances are the bulwark of 
good government and their absence could be 
an open door to mis-government and attacks 
on personal freedoms. 

Several members interjected. 

Hon. 1. G. MEDCALF: I admit that I am at 
somewhat of a disadvantage when people make 
smart-Aleck comments in the background when I 
am attempting to put reasonable arguments for-
ward. For that reason I do not propose to make 
any response to those comments, but say that if at 
a later stage those members wish to take up those 
matters with me I will do so. However, I request 
them to desist from making comments and ask 
them to afford me the courtesy which I invariably 
show them. 

I am attempting to fathom what is the ALP's 
real object. One perceives that the question mem-
bers opposite have asked themselves is, "How can 
we get control of the Legislative Council?" The 
question they should have asked is, "What is the 
justification for this vast constitutional change 
which we propose to foist on the people of West-
ern Australia?" They might also be asked to 
answer a further question: that is, whether they 
would be adopting their present stance if they still 
controlled the nine mining seats which they had 
less than 20 years ago. The Labor Party proposals 
are nothing more than means for its own electoral 
advantage. 

Several members interjected. 

POLITICAL HYPOCRISY 

Hon. I. G. MEDCALF: It is an exercise in pol-
itical hypocrisy to entrench the ALP on the 
Treasury benches. This is to be achieved by an 
enormously complex and unexplained series of 
constitutional amendments. In its yearning for 
power the ALP wants a tame cat upper House, or 
preferably a non-existent upper House. However, 
a tame cat upper House is not the Australian 
tradition, as the political history of the States over 
the last few years has indicated. 



ROLE OF UPPER HOUSE 

The upper House has a role which the public 
well recognises; this is, to apply the brakes to 
hasty legislation, to try to get a period of pause, to 
protect minority and outlying interests, to give 
members maximum opportunity to represent their 
constituents, to review legislation. and to act as a 
sieve, a check and a balance. Sir Winston 
Churchill said in 1947, when addressing himself 
to the notion of concentrating power in one House 
and speaking of the need for checks and balances 
against the danger of dictatorship— 

Hon. Robert Hetherington interjected. 

Hon. 1. G. MEDCALF: In spite of Mr 
Hetherington's comments, I believe he shares the 
same feelings on the danger of dictatorship as I 
have. 

Perhaps Mr Hetherington might stop talking 
and listen. 

The DEPUTY PRESIDENT (Hon. D. J. 
Wordsworth): Order! The Hon. Robert 
Hetherington has not stopped interjecting since 
sitting in his place, and I ask him to be quiet and 
give the person on his feet a reasonable chance. 

Hon. Robert Hetherington interjected. 

The DEPUTY PRESIDENT: I ask Mr 
Hetherington to stop interjecting. No sooner did I 
sit down than he continued to interject. At times 
the member has been in this Chair and he under-
stands the seriousness of what I am saying. 

Hon. I. G. MEDCALF: Sir Winston Churchill 
said, and I quote as follows— 

All this idea of a group of supermen and 
superplanners, such as we see before us 
"playing the angel" as the French call it and 
making the masses of the people do what 
they think is good for them, without any 
check or correction is a violation of democ-
racy." (Commons Hansard vol. 444, pp.  206-
214 (1947). 

GOVERNMENT PREFERS CONFRON- 
TATION 

In embarking on its present course the Govern-
ment had a choice. It could discuss its proposals 
with the Opposition, as happened on the last oc-
casion of major constitutional change or it could 
proceed to a headlong confrontation with the Op-
position in the hope of political gain. The Govern-
ment has most unwisely selected the second 
course. 

It did not even bother to prepare an explana-
tory memorandum on this extremely complicated 
measure of constitutional change. Therefore, it 
can hardly object, or even be surprised to learn, 
that the Government's solution is not attractive or 
acceptable to the Opposition. 

The Government's proposals are likely to cause 
more problems than they will resolve. There are 
of course alternatives. There are other possible 
solutions; but the Government has not attempted 
to discuss or explore these with the Opposition or 
with anyone else. 

THE HOUSE OF REVIEW 

I want to make an important general observa-
tion concerning the proposition that the Legislat-
ive Council is and should be a House of Review. 

Hon. Garry Kelly: It never has been. 

Hon. 1. G. MEDCALF: Thank you. People in 
the ALP often sneer at that proposition and it is 
appropriate to have an actual sneer directed to il-
lustrate the point I am making. The ALP has 
sneered at this notion in recent years and chooses 
to refer to this House as a "rubber stamp". In so 
far as that is a description of ALP members of 
this House, it is true that in recent years they 
have been no more than a rubber stamp for 
Caucus decisions. Indeed, it has become tiresome 
to have to listen to the same old arguments trotted 
up as have already been put in the Assembly; even 
more tiresome to debate the same motions the As-
sembly was debating, usually on the same day. 
But it was not always thus with the ALP. When I 
first entered this House there were two very dis-
tinguished ALP members in it: the Hon. Frank 
Wise and the Hon. Harry Strickland. Those 
members were held in the greatest respect and, in-
deed, awe, not only by this House but by their 
colleagues in other places and by the general pub-
lic. The Hon. Harry Strickland was a Minister for 
six years in the Hawke Government and Leader 
of the Opposition in this House at another time. 

The Hon. Frank Wise and the Hon. Harry 
Strickland had grown up in the older tradition of 
the ALP and in the tradition of this House as a 
House of Review. They said their piece in this 
House in no uncertain manner and quite indepen-
dently of their Assembly colleagues. There were 
others. Members of the Liberal and Country Par-
ties did the same thing and spoke without fear or 
hope of favour from the Government of the day 
whether or not that Government was of their pol-
itical persuasion. These examples are conveniently 
ignored by ALP commentators, perhaps because 
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so many of them have had such little experience 
of being in this Parliament. They do not know 
what happened prior to a few years ago. My pre-
decessor was Sir Keith Watson, who was noted 
for his fierce and unrelenting opposition to legis-
lation with which he did not agree irrespective of 
which Government produced it, whether Liberal 
or Labor. He made sure that the House knew 
what he was thinking and that his views were re-
corded, even if he did not always win the point. 

Dr Gordon Hislop was another member whose 
conscience prompted him to draw attention to 
numerous important social issues and to act upon 
them without the prior approbation of the 
Government, often causing some embarrassment 
to some of the Government Ministers. Such was 
the tradition of this House when I came into it, 
and it will be recognised by other members who 
have been here longer than I. Within three 
months of my being in this House, although the 
Brand-Court Government was in office, I was 
moving amendments to legislation and some of 
them received the approval of the House. There 
was a different atmosphere and a much better 
understanding by all members of the House, par-
ticularly ALP members, of the true function of 
members of the Legislative Council. 

Gradually a change came over the ALP and a 
much stricter discipline was imposed. I remember 
it happening before my eyes. An ALP Minis-
ter—whom I will not name because of my respect 
for him—who voted with the Opposition when he 
was a Minister in the Tonkin Government, was 
disciplined by the secretary of the ALP outside 
the House in Trades Hall. 

Another member and a former Minister was re-
primanded after voting against his party on a con-
science issue. At least he believed it was a con-
science issue but apparently his party did not. 
There were other incidents which I could recount 
but will not. However, I can produce chapter and 
verse for everything I have said. 

I now wish to comment briefly on the argu-
ments which have beecn put forward that co-
alition parties reject only ALP legislation and not 
their own. There is a simple answer: no-one knows 
just how much legislation is rejected in the party 
room. I can tell members of many a former Miii-
ister in the former coalition Government who is 
still smarting at the legislation introduced into the 
party room which was rejected there by the mem-
bers of the Legislative Council. As a result the 
Minister could not proceed with his plans because 
of party room refusals. However, this is not publi-
ciscd. The party meetings are confidential and in 
some ways it is a pity they are. 

This is not chronicled anywhere, but neverthe-
less it is most significant. That cannot happen 
when a party is in Opposition because the first 
time the Opposition sees the new legislation which 
the Government produces is when it comes into 
the House. Sometimes one reads in the paper that 
the Government will do this or that; but one does 
not see the legislation until it is brought in here. 
Frequently, one receives quite a surprise when one 
sees it. 

Therefore, everything one does in Opposition is 
done in public; and if the members reject or wish 
to reject legislation, they do publicly what they 
did behind closed doors when in Government. It is 
significant that, from time to time, the same old 
Bills that we rejected when we were in Govern-
ment—we rejected them when the Ministers put 
them before us—are being trotted out again now. 
The same old Bills are coming up from the Public 
Service. 

It may be that in recent years this House may 
not have appeared to act as a House of Review to 
the extent that it should have. It is a matter of op-
inion, but it is something I should say. It is clear 
that the House has a review function. History and 
custom make that transparently clear; and there 
is no constitutional impediment to its doing so. 
That is how the public see our function, and that 
is what the public want. 

Professor Rydon, at page 15 of the same paper, 
asks for reversal of current trends and for a 
"move back to allow for greater independence for 
members of upper Houses". 

IMPROVING THE HOUSE OF REVIEW 

We should take steps to see how we can 
improve our effectiveness as a House of Review. 
A majority of the members of this House would 
be prepared to have a look at this proposition, 
although I do not know what the attitude of the 
Government members might be. Clearly, they 
might be told to oppose the move, just as they 
were told to oppose the motion for a more effec-
tive committee system that I introduced a few 
weeks ago. Nevertheless I hope they will ulti-
mately co-operate in that, and in what I am now 
discussing. 

This may he one of the most important steps we 
could take in the future: to investigate how we can 
become more effective in reviewing legislation and 
those public affairs in which members of this 
House should be bound to take an interest. We 
should not flinch from any decisions we may have 
to take in this area, even if they be that this 
Council should not have any Ministers. Maybe we 
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should not have Ministers in this House; maybe 
there are other ways of depoliticising the House, 
not increasing its political nature. We have 
already taken the first steps in this House; and we 
'have a Select Committee of Government and op-position members to investigate what other com-
mittees should be set up in order to better carry 
out our review and investigatory functions. Other 
aspects besides committees should be considered, 
and these could well be examined with great ad-
vantage to this House. 

EXPLORING ALTERNATIVES 

Alternatives should always be explored; as an 
Opposition we have already given notice that we 
are exploring certain alternatives. It may be poss-
ible to modify the present system and iron out any 
extreme differences that may develop due to 
population changes. There may be other prospec-
tive variations from the present system. However, 
as the Government is evidently not interested in 
what the Opposition is doing, we will continue to 
explore alternatives, as already announced. 

The inquiries we are making include the poss-
ible creation of a fourth electoral zone consisting 
of regional/urban areas, with a new quota half-
way between that of the rural and metropolitan 
areas; provision for the double dissolution of both 
Houses followed by a general election if the 
Legislative Council rejects supply with continuing 
arrangements for the provision of finance in the 
meantime; appointment of an independent elec-
toral commissioner and consideration of other as-
pects of the present system: and the establishment 
of standing committees of the Legislative Council  

to better ensure the carrying out of its review and 
investigatory functions. Any proposal must be 
practical and capable of implementation without 
creating additional problems. 

CONCLUSION 

As the Leader of the Opposition in another 
place has said, the Government is wasting its time 
if it thinks that the elected members of the Legis-
lative Council are about to lie down and die be-
cause the ALP believes that its own point of view 
is the only valid one. 

Constitutional change of the magnitude now 
contemplated requires the most careful deliber-
ation. It should have been approached on a con-
sensual basis, as were the major changes in 1963. 

It is to the Government's discredit that it has 
sought to force a confrontation for political mo-
tives. It may well be that the Government believes 
the legislation directed against the Legislative 
Council to be a good diversion from the problems 
of the economy, such as the need to create jobs, 
the need to take some more positive action to 
overcome unemployment, the need to endeavour 
to do something about interest rates, inflation, and the manifold economic problems besetting 
many of the citizens of the State. 

Instead of attempting from a discreet distance 
to direct the affairs of this House, I suggest that 
the Government should put its own house in order 
and attend to the pressing problems of the State's 
domestic front, which it claimed before the elec-
tion that it could rectify. 

The Bill before the House is unacceptable in its 
present form, and it should be rejected. 

Footnote: The Co'e,nments Bill was rejected by the Legislative Council after further debate on 9 November 1983, 
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KIMItERLEY ELECTION 
4 Ihgation against A ttornev-General: 

Personal Explanation 

THE HON. I. G. MEDCALF (Metropolitan—
Attorney-General) [4.38 p.m.]: I seek the permis-
sion of the House to make a persona! explana-
tion. 

The PRESIDENT: Leave is granted 

The Hon. I. G. MEDCALF: My personal ex-
planation is as follows— 

The allegation made under cover of par-
liamentary privilege in another place that I 
was involved in a so-called Liberal plot is 
not only utterly preposterous, it is scurrilous 
nonsense. Nor was I involved in any so-
called plan. For the sake of the record, I 
should like to reiterate my only connection 
with the Kimberley election. 

The Minister for Justice, who was in 
chare of the Electoral Act, had asked the 
Chief Electoral Officer to send out a particu-
lar memorandum to presiding officers con-
taining certain instructions of a positive nat-
ore in relation to taking instructions from 
illiterate electors. 

The Chief Electoral Officer saw the 
Crown Solicitor, who advised against the pro-
posal. The Minister thereupon requested me 
as Attorney-General to confer with the 
Crown Solicitor as to the position, which I 
did. 

I heard the Crown. Solicitor's view on the 
Minister's proposal and agreed with it. 

I asked the Crown Solicitor to conside' 
what advice might be properly given by the 
Chief Electoral Officer to presiding offi-
cers and he prepared the draft of a telegram. 
This was expressed in quite different terms 
and took the form of advice of a negative 
nature. Together we settled the final form 
of the draft telegram. 

In our joint opinion, the telegram as set-
tled contained proper advice which we con-
sidered would be helpful to presiding officers  

in vico of difficulties which it was anticipated 
could arise in the conduct of the election. 

We also believed it was proper for the 
Chief Electoral Officer to send the telegram. 

I only came into this matter at the request 
of the Minister. He did not instruct or direct 
me as to the contents of the telegram. 

In fact, the telegram which was prepared 
was quite different from what he had pro-
posed. 

He accepted the terms of the telegram as 
settled. 

He subsequently told me he had instructed 
the Chief Electoral Officer to send it. 

To the best of my recollection I did not 
have any other discussions with the Minister 
or anyone else about the telegram or any 
associated matters. I certainly had no discus-
sions or correspondence with any of the 
other parties who have been named. 

It never occurred to me that anyone could 
possibly imply that the Crown Solicitor might 
be under coercion or influence. As a legal 
practitioner of impeccable reputation he could 
not have been. It is absurd to suggest it. 

He formed his own professional opinion of 
the situation and gave proper professional ad-
vice both to me and the Chief Electoral 
Officer. 

I did not draft the telegram; he did; and I 
approved its final form. 

I was not aware of any proposals to send 
a team of lawyers into the Kimberleys to act 
as scrutineers, nor was I consulted by the 
Liberal Party as to campaign plans on elec-
tion day. 

Any "confusion' resulting from any por-
tion of the advice in the telegram which may 
be thought to be connected with later events 
involving others is purely coincidental or 
conjectural as far as 1 am concerned. 

I utterly reject the allegation that I was 
privy to or connected with any conspiracy 
or plot. 

The Hon. A. A. Lewis: Hear, hear! 
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REFLECTIONS ON CONSTITUTIONAL CONVENTIONS. 29.7.78 

The original intention of the Convention was that it be a 

Convention of States with a view to obtaining a share of 

the revenue for the States, in order to rectify the financial 

imbalance. 

It was proposed by Sir Henry Bolte and the Commonwealth 

was not to be a participant. 

The McMahon Government agreed to join as observers only. 

The Whitlam Government, when it came to power, indicated 

that it would not continue unless Local Government was also 

admitted, in which circumstances it would agree to pay 50 per 

cent of the cost. 

The first Plenary Session was held in Sydney in 1973. 

There were delegates from the Commonwealth, all States and 

Local Government. 

It was opened on a high note of idealism, sounded by Sir 

Paul Hasluck. 

However, within ten minutes of the first session commencing, 

the bickering started. 

Whitlam made various challenging remarks antagonistic to the 

States, which he received back in full measure. 

The agenda had been filled with items not only from the States 

but from Messrs. Whitlam and Murphy going to the fundamentals 

of the Constitution. These suggested new powers for the 

Commonwealth and easier ways of changing the Constitution. 

The States dug their toes in and neither side would budge. 

The Convention became a Party battle ground where there were 

two groupings of sides. 

The A.L.P. versus the rest, and 

The Commonwealth versus the States. 
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Committees were formed by this Convention to consider the 

various issues and the Committee meetings often resulted in 

acOrimonious debates. 

At one Committee meeting we were told when we raised an 

objection to a particular matter "W.A. can drop off". 

In 1975 a Convention was held in Melbourne but Liberal 

Members from four States refused to attend - so wide was the 

gulf. 

In 1976 the Hobart Convention was held and there were further 

bitter debates because Whitlam was smarting under his loss of 

office as a result of his dismissal by the Governor General 

in the previous year. 

In 1978 the Perth Convention was held. There was one major 

divisive item still on the agenda - the Senate and supply. 

This was debated all day but the debates on the whole were far 

less acrimonious than previously. 

There was a division on Party lines which resulted in the 

defeat of the Whitlam motion that the Senate should have no 

power to reject supply. 

The Court amendment was accepted that the Senate should be 

dissolved along with the House of Representatives if the 

Senate rejected supply and, in the meantime, provision should 

be made for appropriation of revenue for the Government of the 

country to carry on. 

However, some progress was made at the Perth Convention, 

although there was still a legacy of bitterness among the 

more doctrinaire delegates. 

Nevertheless - probably as a result of last year's referenda - 

the realisation had dawned on most delegates that there must be 

a consensus of opinion if change was to take place. 

If success is to be achieved at a convention-there are two fundamental 

pre-suppositions. These are - 
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that the smaller States desire to continue 
to be members of the federation in a mean-
ingful way without seceding or adopting the 
attitude of seceding, 

the representatives of the larger States 
(the Canberra, Sydney, Melbourne axis) should 
accept the facts of federation, that is, 
federalism as distinct from centralism) 

The following seem to me to be some of the basic require-
ments at the Convention:- 

Delegates must realise that they are not pass-
ing laws in their own Parliaments; that is, 
they do not have the final say. If there is 
constitutional change necessary there must 
be a referendum of the people. 

Therefore, the matter before the Convention 
must be a matter on which a consensus of the 
views of delegates is possible, and it must 
be handled in a tactful and not a divisive 
manner. 

Divisive issues will not succeed at a referendum 
even if they succeed at the Convention. 

If there is any substantial opposition at the 
Convention the issue is unlikely to be put to 
a referendum and most unlikely to be passed. 

If an issue is lost at a Convention but with a 
reasonable degree of support, no constitutional 
change is likely. 

Delegates must be content to make small steps. 

The motions on the High Court and interchange of 
powers indicated a consensus of views, but neither 
would have had a consensus had there been too great 
a change contemplated. 



4. 

The doctrinaire delegates must realise that 

opposition from small States is not mere 

cussedness - it is because they see their 

State interests threatened by the major 

centres of population. The Victorian and 

New South Wales Governments think almost 

alike on many issues. This is because they 

are both major population centres; so does 

the A.L.P., for doctrinaire reasons. So do 

many Federal Members from all Parties, again, 

because they represent major population 

centres. 

But they cannot force the smaller States into 

line. They must appreciate that the smaller 

States have a point of view. It is no use 

telling them to "drop off". 

If delegates want the benefits of a federation 

then they have to respect the constituent parts 

of the federation. 

* ** ** ** * 



> Attorney General Medcalf 
By the Hon. Ian Medcalf O.C., M.L.C, Attorney General of W.A. 

from 1975 until February 1983. 

I have been asked to write a short 

article for 'Brief concerning the more 

significant happenings and achieve-

ments during my term of office as 

Attorney General. 
I was sworn into office in 1975 and 

was a member of the Executive Council 

for over 71h years. During this time I 

was extremely busy. There is an old 
saying that the lawyer has a finger in 

every pie. Certainly the Attorney 

General seems to become involved 

one way or another in a whole range of 

matters - rather like the company 

solicitor. 
In my own portfolio area I put before 

the Parliament 105 separate Bills. 
The Legal Aid Commission Act was 

one of the first. This proceeded in the 

teeth of the opposition of those people 

who wanted a completely salaried 

service. The Federal Government also 

wanted me to defer its introduction but 

I was not prepared to. It was based 

argely on committee work in which I 
ad been engaged along with members 

of the Law Society who made a signif-
icant contribution to its principles. These 
were substantially the principles which 
governed the Society's own scheme 
with some adaptations. It became 
a model Bill for other States and 
Territories to copy. It has since been 
extended and revised considerably in 
detail, one of the more significant 

changes being the Commission's power 
to vary the "merit test". 

The Legislative Review and Advisory 

Committee Act set up a committee of 

experienced people outside Parliament 

to review subordinate legislation in the 

Ight of certain fundamental principles.  

This is a unique and va!uabe body. Its 

work still needs to be consummated by 

ensuring that the recommendations of 

the Committee are adequately studied 

and implemented where necessary by 

the government of the day. 
The Aboriginal Communities Act also 

represented a unique and I believe 

successful undertaking. It provides Jor 

aboriginal communities to make by-
laws for preservation of the peace 

breaches of which will be dealt with in 

their own communities. This involved 
the appointment and training of abor-
iginal Justices of the Peace, Bench 

Clerks, and others. It has great potential 

for the future if it is handled properly. 
The Bail Act resulted from public 

agitation following a rash of bait 

absconding a few years ago when it 

appeared that the common law guide-

lines for the granting of bail may not 

have been adequately observed in some 

cases. After a comprehensive report by 

the Law Reform Commission and a 

considerable amount of work by Crown 
Law officers, the Bail Act was produced 

and now Constitutes a code on this 

subject. It requires the question of bail 
lobe considered every time an accused 
comes before a court. I have hopes that 
bail will now be much more clearly 
understood and administered with more 
satisfactory results than in the past. 

Compensation for criminal injuries 
was also a thorny subject. The fact was 

of course that as a result of inflation the 

maximum compensation figure of 

$2,000p'was totally inadequate. 
This was progressively increased but 

It became apparent that apart from the 

need to review the maximum payout 

many other associated problems had 

emerged over the years which needed 

to be resolved. 
The old Act was repealed and a 

completely new concept adopted. The 

Criminal Injuries Compensation Act 

1982 provides for the appointment of an 

Assessor wl'io makes an extra-curial 

assessment against which any person 

interested can appeal to a Judge of the 
District Court. The maximum amount 
was increased at the same time to 

$15,000 which was higher than any 

comparable figure elsewhere in 
Australia. 

To allow for inflation the maximum 

can be increased by regulation. It then 
becomes the responsibility of the 

Hon. 1.6. Medcalf, M.L.C. 

government to keep the figure realistic. 

I had long been aware of defects in 
the Stipendiary Magistrates Act. Indeed 

apart from my own observations these 

had been pointe out to me by a Law 

Society committee, It seemed desirable 

to ensure and confirm that there was a 

complete separation of the magistrates 

from the Public Service and this was 
achieved both legislatively and admin-
istratively in various ways. Amendments 
to the Stipendiary Magistrates Act have 
I believe placed our magistrates in 

a more independent position than 
magistrates in any other State in 
Australia. 

Two Acts in which I had always had a 

particular interest were Coroners and 
Public Notaries. Numerous amend-

ments were made to the Coroners Act 

not the least of which was based on my 
own experience as a practitioner in 

having to obtain from the Supreme 

Court orders presuming death in the 

case of missing persons where nobody 

had been found. In those cases it was, 

not possible to hold an inquest. The Act 

was amended to enable the Attorney 

General to direct that an inquest be 

held in cases of suspected death. The 

Coroner may certifythat death has been 

established beyond reasonable doubt 

or that it has not been so established. 
The Public Notaries Act was redrawn 

so as to enable District Notaries to be 

appointed, and to enable reports on 
applicants to be made for the inform-
ation of the Chief Justice. The Attorney 

General may at the request of the Chief 
Justice furnish reports on any question 
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an' question. The Attorney General 
was also empowered to consult with 
any body of Notaries. A committee of 
the Law Society has been set Up for 
that purpose. 

The Justices Act was amended on 
number of occasions to cater for various 
procedural matters including the allow-
ance not only of an endorsed guilty plea 
(which was under challenge) but also 
written pleas of not guilty (which would 
then be automatically adjourned). The 
power to caution which had been dis-
allowed in Walsh v. Giumelli was 
restored. A new Part VII (orders to keep 
the peace) was inserted authorising 
more direct police intervention in cases 
of domestic violence. The provisions 
will apply not only between persons 
living together in a domestic situation 
but generally to other situations where 
violence may have occurred or be about 
to occur. 

Provisions were inserted in the Local 
Courts Act to enable the setting up of 
Small Debts Courts throughout the 
State so that - in a complementary 
way to the Small Claims Tribunals - 
claims up to $1,000 could be processed 
with the minimum of formalities and 
costs. 

There were of course a multitude of 
other matters such as:— 

Changes in the jurisdiction of all the 
Courts involving significant increases 
in the jurisdiction of the District Court 
and the Local Court. 

Many cnanges n lfla fli,jjOl o.vin 
area - the criminal law. Some of the 
amendments to the Criminal Code 
included the very significant new 
penalty of 'strict security life imprison-
met" which virtually ensures a 20 
year term for certain persons con-
victed of wilful murder. The Courts' 
powers to fine were substantially 
increased and many former "life" 
offences reduced to a maximum of 
20 years. Unsworn statements in 
criminal trials were abolished. 

Amendment to the Family Court Act 
to overcome the problems in Russell 
v. Russell and other problem areas 
which still beset the Family Court of 
Australia in other States. 

Numerous amendments to the Legal 
Practitioners Act including the pro-
vision that articled clerks and practi-
tioners need no longer be British 
subjects. Provision for additional 
opportunities and flexibility in service 
of articled clerks. 

Amendments to the Administration 
Act to provide much greater shares 
for widows and children on intestacy. 

A Listening Devices Act to prohibit 
and control the use of listening 
devices in this State. 

A Law Reporting Act to enable 
regulation of the publication of the 
law reports. 
Amendments to the Juries Act to 
enable a Jury pool system to be  
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The offshore legislation andcom- 
panies and securities Iegislatior 
pursuant to agreements reached with 
the Commonwealth and other States 

A hew Domicile Act which amonç 
other things will enable marrieC 
women to obtain an independeni 
domicile. 
Expansion of the Law Reform Com-
mission by the addition of two full 
time Commission members. 

Increase in aboriginal Probation and 
Parole Officers. 

One matter which would Aot have 
reached its present state without my 
intervention was the residual links 
exercise to'términate the legal vestiges 
of State ;olonial dependence. There 
was a starmate and it appeared unlikely 
that there would ever be any agreement 
between the Commonwealth and States. 

I volunteered to have a paper pre-
pared. With the able assistance of 
Crown Law officers, such a paper was 
put forward and after considerable 
negotiation reached a stage where the 
Premiers-Conference last year 
endorsed the principles. 

I also had a significant role in the 
new National Companies and Securities 
Scheme. Here again there was a stand-
off situation. I was able to get agreement 
amongst four of the participants which 
finally met with the approval of the 

others, and after much travail the 
N.C.S.C. resulted. I had great difficulty 
- surprisingly - in persuading my 
fellow members that a specialist 
Company Law Review Committee 
should be set up, also that a company 
should be allowed to transfer its 
domicile. 

Another area to which I devoted close 
attention was insisting that federal 
clauses should be inserted in inter-
national treaties where ever these were 
appropriate, such as when the Common-
wealth proposed to negotiate on a treaty 
which affected domestic law within the 
States. Because of the effect of the 
external affairs power it is essential in 
my view that an effective federal clause 
be inserted in such cases. 

During my period of office the Family 
Court opened its doors. The number of 
judges in the District Court was 
increased from 5t0 9 and in thSupreme 
Court from 7 to 8. The Master was also 
given judicial status. 

I moved the amendment at the Perth 
Constitutional Convention that there 
should be consultation with the States  

on the appointment of High Court 
Judges. It was seconded, and sub- 
sequently implemented by Senator 
Durack in his capacity as Federal 
Attorney General. 

Reviews were instituted of the 
Criminal Code and the legal profession 
as well as probation and parole proce-
dures and the rate of imprisonment. 
Some of these were completed and 
partly implemented. Some are still 
awaited. 

Public symposiums were held. on 
various aspects of criminal justice.. 

Annual seminars were instituted in 
each magisterial district throughout the 
State for the education in their duties 
of Justices of the Peace. In addition a 
revised handbook was prepared and 
correspondence courses became a 
compulsory requirement for all new 
appointees. 

I became acutely aware of the con-
nection between the over-consumption 
of alcohol and the commission of crime, 
particularly petty crime and a number 
of amendments were made to various 
statutes with this in mind. 

Numerous decisions were made in 
relation to changes in probation and 
parole procedure adopting many of the 
suggestions made by the Law, Society. 
Community service orders as an alter-
native to imprisonment were encour-
aged where ever possible. 

I freely acknowledge my debt to the 
Law Reform Commission. Law reform 
measures have been implemented in 
the legislation of this State during the 
last eight years far more I would say 
than in any other áomparable period or 
indeed in any other State during a 
similar period. I also acknowledgd my 
indebtedness to a number of senior 
present and past  Crown Law officers 
and to various committees of the Law 
Society who have' made suggestions 
and reports to me from time to time. 

In my view Western Australia has 
been the pace setter in many areas of 
law reform and is indeed far ahead of 
most of the other States not only in 
many matters of substantive law but 
also in its administration. 
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ACTS AMENDMENT (FAIR 
REPRESENTATION) BILL 

Second Reading. 

HON. I. G. MEDCALF (Metropolitan) [2.47 
p.m]: At the outset I would like to comment on 
the very significant changes which occurred in 
1963 in the electoral system of this Parliament. I 
will comment on those changes very briefly be-
cause on other occasions I have discussed them 
more fully. 

1963-65 CONSENSUS 

Those changes were brought about only as a 
result of a long process of negotiation resulting in 
compromise positions and a consensus between all 
the major parties in this Parliament between 1963 
and 1965. The significant package of amendments 
of those years included the introduction of adult 
franchise for the Legislative Council, the exten-
sion of compulsory voting for the Legislative 
Council, the extension of the enrolment for the 
Legislative Council, a change in the pattern of 
membership of the Legislative Council, and a 
change in the pattern of elections, which saw a 
change from the system of biennial elections to 
one of triennial elections, so that instead of having 
elections every two years, they were to be held 
every three years and could be held conjointly with 
elections for the Legislative Assembly. 

Finally, I imagine that the most significant 
change for average members was that, henceforth, 
instead of having 10 provinces each returning 
three members, there would be 15 provinces each 
returning two members, giving the same total 
number of 30 members, but having areas which 
were differently distributed. These were the major 
changes and they included a major redistribution. 

These changes were brought about by mutual 
agreement between the parties. Some doubt has 
been cast upon whether there was an agreement, 
and I say this having heard the odd comment 
made from time to time. A reference to the 
Hansard of those days will completely clear up 
that matter. I do not propose to refer to that 
Hansard, but I do suggest that any member who 
has any doubts should do so. 

I might add that there are members of the Par-
liament—and still serving as members of Parlia-
ment—who participated in these agreed changes 
in 1963-1965. I was not one of them, but there are 
such members in the other House as well as some 
in this House. I repeat that those changes were 
agreed to by all parties in a true consensus, and 
that consensus should have set the pattern for any 
future success which might be achieved in changes 
to the electoral system. 

I would like to record what I have said pre-
viously: The Opposition is again formulating a 
policy in relation to the electoral system as it did 
in 1963-65. ThaT is in hand at present. 

THE GOVERNMENT'S 1983 BILL 

Last year the Government brought in a hope-
lessly partisan Bill which it must have known was 
doomed to rejection because of the extraordinary 
provisions it contained. I suppose in a sense it 
hoped the Bill would be rejected, because it was its 
belief at the time that this question of a change in 
the electoral system was a sure electoral winner. 

However, better advice has been taken and the 
Government has realised that what it did last year 
was not a sure electoral winner. Indeed, the re-
verse is the case. I suppose only a few party faith-
fuls, and of course the TLC, would still be saying 
that the Bill of last year is the path to success. I 
am pleased the Government has changed its tune 
to the extent that it has with the Bill presently 
before us. 

NO REAL COMPROMISE 

However, when the Government says it has 
analysed the comments that were made by the 
Opposition and that-it has brought in a compro-
mise Bill, that statement is less than true. The 
Government has analysed the comments of the 
Opposition and has changed the terms of the Bill 
so that the Bill we have this year is, in many 
respects, different from the one we had last year, 
but it is not a compromise in the sense that it is a 
compromise between parties to an agreement or 
arrangement. 



The 1983 position has been changed, but there 
has been no real attempt at negotiation or any 
attempt at a real compromise between the parties 
in Parliament. One or two discussions have been 
held between Mr Mensaros and Mr Tonkin; Mr 
Mensaros as the Opposition representative, and 
Mr Tonkin as the Minister charged with the re-
sponsibility for electoral matters. 

Mr Tonkin said in another place that he had 
made two appointments with me which I broke. I 
would like to correct that statement in case anyone 
thinks it is true. I would like to say exactly what 
the facts are in relation to those two appointments 
which I allegedly broke. On the first occasion I 
received a telephone message from Mr Tonkin's 
secretary. I was invited to attend a meeting be-
tween Mr Tonkin and Mr Mensaros. I was invited 
to be present at that meeting which was to be held 
in four or five days' time. I agreed to attend the 
meeting to be held in Mr Mensaros' office. 

About 24 hours before the appointment was due 
to take place, I received a message that Mr Tonkin 
had doubled up on his appointments and regretted 
that the appointment had to be cancelled. That 
was the first appointment which I allegedly broke. 
The second occasion occurred when I was invited 
to a similar meeting, and this was at 24 hours' 
notice. I had appointments of my own and I was 
unable to break them, so I was unable to accept 
the invitation to be present with Mr Mensaros and 
Mr Tonkin on the second occasion. I broke neither 
of those appointments, and those are the facts. I 
am sorry that Mr Tonkin has seen fit to say I 
broke those appointments. 

I did have a later appointment with Mr Tonkin. 
We did meet and had a brief discussion. Mr 
Tonkin asked me if I would see him without Mr 
Mensaros being present. I readily agreed and I 
met Mr Tonkin in Parliament House. 

MR TONKIN'S REFUSAL TO DELAY BILL 

I said to him that he must be aware that the 
Opposition was considering questions of policy 
and had not finalised them yet. I asked whether he 
would delay the present Bill and he refused. 

I do not know what conclusion is to be drawn 
from his refusal, but one could not describe those 
meetings as a situation of compromise. We really 
did not get around to discussing points in this Bill 
at all. They were not raised And that was 
virtually the totality of the discussion we had on 
the subject of the Bill. 

If the Bill is it consensus it is very cm.-sided 
one. I do not know how one can have a consensus 
between one party. After the first meeting. Mr  

Tonkin had with Mr .Mensaros. without telling Mr 
Mensaros. Mr Tonkin announced a Royal Com-
mission to inquire into deadlocks between the two 
Houses. Subsequently, without warning to Mr 
Mensaros, and without asking the Opposition for 
any co-operation, the Government announced that 
it was to hold Parliament Week. 

I would have thought from the point of view of 
elementary practice, in a situation where one is 
attempting to negotiate or achieve a consensus, it 
would be desirable not to create or raise issues of 
contention. That is not the path to successful 
negotiation. 

I have had a lot of experience in negotiating and 
I know one has to be very careful not to allow 
other issues to come between the parties to the 
negotiations. One has to hold many discussions 
and there must be an exchange of views. One has 
to spend a lot of time and exercise a great deal of 
patience in order to be successful. There is no 
other way if one is negotiating to achieve a 
compromise of consensus. 

I do not wish to make any gratuitously insulting 
remarks in regard to Mr Tonkin; however, I would 
say he would not qualify as a member of the 
diplomatic service. Success will again evade him 
through his own folly in negotiating in this way. 

If I am doing him an injustice in referring to his 
folly, it may be that he is answerable to other 
people and it is their folly, not his, because his 
comment to me when I asked whether he was 
prepared to delay this Bill was, "I will have to 
proceed with this Bill". I wrote that down. 

ABOLITION OF COUNCIL STILL ALP 
POLICY 

In the meantime, the TLC has been advocating 
the abolition of the Legislative Council. I know 
that is not Mr Tonkins responsibility and that he 
has denied that that is his view on this particular 
issue. However, the TLC has been advocating the 
abolition of the Legislative Council in line with the 
Federal Labor platform. a policy which has also 
been indicated as being that of the Victorian 
Premier (Mr Cain) who has said publicly that 
he proposes to abolish the Victorian Legislative 
Council. 

Hon. Tom Stephens: That policy was changed. 
Hon. J. M. Berinson: He is not proposing to 

abolish the Western Australian Legislative Coun-
cil. 

Hon. I. G. MEDCALF: One can only suspect 
that this question of abolition is still around. 

Hon. Graham Edwards: Is lie an authority? 



The nntinnl referential  cvctem will create  

Hon. I. G. MEDCALF: Has the Federal plat-
form been changed without my knowledge? If that 
is so, I have not been told. 

Hon. Tom Stephens: It was changed on the 
motion of the Western Australian Premier. 

Hon. I. G. MEDCALF: I know there was a 
motion from Western Australia, but it does appear 
this is still an issue, and while it is an issue we are 
naturally suspicious of any moves in this direction. 

The so-called compromise, if it was a compro-
mise, was a false compromise. Really it was not a 
compromise at all. There was no real attempt at 
any consensus. However, I have said enough about 
that. I want to tell the House now why we find this 
Bill which is before the House objectionable. 

ANOMALIES OF ONE-VOTE-ONE-VALUE 

The much hallowed one-vote-one-value system 
can produce a less fair result and can produce 
more inconsistencies than even the present system. 
By way of illustration, I will refer to the 1983 
State election results. The Australian Labor Party 
gained 55.1 per cent of the votes for members to 
the Assembly and 54.3 per cent of the seats. That 
is pretty close. If the voting figures and seat num-
bers are within about two per cent of each other 
either way, I do not think anyone has any reason-
able grounds to object to the result. 

In New South Wales in 1967, before the one-
vote-one-value system was introduced, the ALP 
gained 51 per cent of the votes and 51 per cent of 
the seats. In 1978, again before the one-vote-one-
value system was introduced, the ALP gained 60 
per cent of the votes and 62 per cent of the seats. 
As I said, I do not think anyone can object to a one 
per cent or two per cent difference either way. The 
fact that the party won two per cent more seats 
than votes is irrelevant. 

In 1981, however, after the New South Wales 
Government introduced the one-vote-one-value 
system, it won 56 per cent of the vote and 69 per 
cent of the seats. That can hardly be described as 
a fair system. When 1 tell members that that is 
what happened in relation to the ALP vote, I 
remind them that it could also have happened in 
relation to the Liberal Party vote, or to a vote for 
some other party which may, under the same 
system, have gained 56 per cent of the votes and 
69 per cent of the seats. No-one could consider 
that to be a fair system. 

OPTIONAL PREFERENTIAL VOTING 

Hence, if embarking on this wondrous one-vote-
one-value system, one should look at it more 
closely. It sounds attractive, but upon examin-
ation, it does not really live up to its expected 
image. 

Another reason that we cannot accept this Bill 
is that it provides for an overall reduction in 
country representation in both Houses, from 47 
seats to 31 seats. We do not find that acceptable. 
There are, basically, good reasons why there must 
be effective country representation. It is necessary 
to have greater representation and a weighted vote 
for people in the remote and isolated parts of the 
State. 

We have a situation in Western Australia which 
is unprecedented and is not paralleled in any other 
part of Australia. There are many penalties for 
people living in isolation. There is a need for 
greater representation for the people in those 
isolated areas. 

The system of preferential voting has been ac-
cepted in this country since time immemorial. We 
are asked in this Bill to reject the system of 
preferential voting in favour of an optional prefer-
ential voting system whereby the only candidate 
one need vote for is the first candidate one wants 
on the ballot paper or the first group one wants. 
One need not bother to vote for the others. In 
South Australia, where this system is in operation, 
that has resulted in effectively preventing any dis-
tribution of preferences because the parties have 
encouraged their supporters to vote for one candi-
date and one candidate only. It has, effectively, 
become a first past-the-post system as occurs in 
the United Kingdom, a system which no-one 
would claim as ideal. 

The preferential system at least gives people the 
opportunity of having their next preferred candi-
date elected if they cannot have their number one 
preference elected. If that candidate is struck out 
because he does not get enough votes, the prefer-
ential system enables the voter to have his vote 
carried over to the next preferred candidate. 

In the optional preferential voting system, a per-
son may be denied the opportunity to have 
preferences transferred. 

As I said, in South Australia and, no doubt, in 
other places—we will see it introduced soon for 
Commonwealth Parliament elections—it has be-
come a first-past-the-post system. That system 
does not truly reflect the preferences of the com-
munity. It will not enable a vote to be transferred 
to other candidates as in a preferential system. 

Other clauses in the Bill relate to the voter's 
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FILLING CASUAL VACANCIES 

The system of filling casual vacancies is quite 
intriguing. I am now referring to the proportional 
representation proposal and the system of filling 
casual vacancies where a person has been elected 
under the proportional representation system. 

The party system is to be enshrined because the 
next in line in a particular group which represents 
a party group will take the vacancy, which means 
in effect that party men will get the vacancies in 
all cases except where an independent may have 
retired or died and there is a vacancy or where a 
nomination is not made within a specified time. 

In those cases there will be a joint sitting of both 
Houses of Parliament. One extraordinary provision 
applies that a person who is selected by both 
Houses of Parliament cannot take the oath for two 
days. When he does take it he must still be a 
member of the particular party of which he was a 
member before he was elected. What could hap-
pen in that two days is that, if that person becomes 
persona non grata with the powers that be in the 
party, he can be, presumably. excommunicated 
from the party. The party can effectively put him 
out of the party which means that the choice that 
has been solemnly made by the joint sitting is out 
of order because that person cannot take the oath 
or his seat in Parliament. 

That is an extraordinary position. It appears in 
clause I 1.—proposed section 8D. The Government 
has given no explanation for that. It is the sort of 
thing that should be explained or discussed. It can 
lead to any number of interpretations. If there is a 
legitimate interpretation for it. I would like to 
know what it is. 

NO CASTING VOTE 

Another unusual provision is that in the future 
you, Sir, as the Presiding Officer, will have your 
casting vote taken away from you. You will have a 
deliberative vote instead. That is because under 
the proportional representation system it is 
expected that there will be a much closer align-
ment of the parties, or it may ell be—as occurs 
in South Australia where there are one or two 
Australian Democrats in the House—that one or 
two people from another party virtually hold the 
balance of power. In those situations it is necess-
ary for the Presiding Officer to have a deliberative 
vote. 

This has been described as a necessary evil 
consequence of proportional representation and it 
probably is. I would probably be prepared to con-
cede that if we have such a system we must have 
the necessary evil consequence. 

FREQUENT REDISTRIBUTIONS 
Because of the provision which now appears in 

the Bill that there will be automatic redistri-
butions by the Electoral Commissioners, it is very 
likely that there will be three-yearly redistri-
butions which will destroy the stability of rep-
resentation. If boundaries are changed every three 
years—this is perhaps more apparent in the Legis-
lative Assembly than in the Legislative Council 
under the proposals—a representative cf the par-
ticular district will find he is representing different 
people every three years. Certainly portions of his 
electorate will change at each election and this, of 
course, is a bad thing. 

POSITIONS ON BALLOT PAPER 
Another item which is very difficult to accept is 

the provision in the Bill that groups will precede 
individuals in the position on the ballot paper; that 
is, groups will automatically take precedence over 
individuals. No explanation is given as to why that 
should be. There is no provision for balloting in 
the usual way except between the individuals or 
the groups, but the groups take precedence. This 
naturally greatly favours the groups, which means 
it greatly favours the parties. We are back to the 
situation of parties being put in a position of domi-
nance in relation not only to this Chamber but also 
to getting into it. 

REDUCTION IN NUMBERS 
The proposed reduction in the number of mem-

bers of the Legislative Council from 34 to 32 is 
unacceptable to us. In the last year or two, when 
we have had a number of Select Committees, we 
have found that we have barely enough members 
to fill the committees and undertake the other 
commitments the Council has—for example the 
standing committees and the other activities in 
which we have to take part. It is unsatisfactory to 
reduce the number of members from 34 to 32. The 
present Bill last year purported to reduce the num-
ber from 34 to 22, and this present Bill purports to 
reduce the number from 34 to 32. Admittedly we 
have had an advance of 10, but why should the 
number be reduced to 32? What mathematical 
basis or formula was used to determine that fig-
ure? No explanation was given in the second read-
ing speech. Miss Elliott may know the reason, but 
it has not been explained to the Opposition. 

Hon. H. W. Gayfer: How many are being 
reduced in the Assembly? 

Hon. I. G. MEDCALF: None. The number of 
members in the Assembly will stay at 57. 

Hon. Kay l-lallahan: What about putting up 
something? 
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Hon. I. G. MEDCALF: The only explanation 
that occurs to me in relation to the 'reduction in 
members from 34 to 32 is that by reducing the 
number it is necessary to hold a referendum. This 
will give an excuse for a referendum, so that if the 
Bill is rejected the Government can say that the 
Opposition has refused to let the people decide. I 
can see no other reason for it. If there is a reason, 
no doubt we shall hear it in due course. 

Hon. J. M. Berinson: The reasons are self-evi-
dent in the mathematics of the region. 

Hon. I. G. \IEDCALF: Mathematics have 
never been self-evident to me, and I always want 
an explanation. Where people juggle numbers I 
want to know why. I have not been able to find a 
reason for this except that it will apparently be 
considered an advantage to have two members for 
the north instead of four. At any rate there is no 
explanation. 

Hon. Kay Hailahan: It is to do with population. 

REMOVAL OF FIXED TERM 

Hon. I. G. MEDCALF: A more serious 
objection than most of those I have mentioned is 
the removal of the fixed term for Legislative 
Councillors. That is a serious matter because it 
takes away the relative independence of members 
of the Legislative Council—an independence they 
must have if they are to carry out their duties 
conscientiously and without a feeling of looking 
over their shoulders to see which member of the 
Government is eyeing them off. 

Taking away the fixed term provision would 
make the Legislative Council far more a tool of 
Government than it could ever have been. The fact 
that MLCs cannot be thrown out at the whim of 
the Government is clearly a safeguard to the pub-
lic. If the term of members is reduced so that at 
the dissolution of the Legislative Assembly the 
Council is also dissolved, and the term of office of 
Legislative Councillors is suddenly ended, mem-
bers lose that quality of independence which is so 
important for members of a second Chamber. 

Hon. Tom Stephens interjected. 

Hon. I. G. MEDCALF: Hon. Tom Stephens 
may not have independence, but most of us have. 

The term of office of existing members of the 
Legislative Council may also be threatened under 
this Bill, and certainly the Bill provides for that 
because at a subsequent election, their terms of 
office would finish. Instead of having a fixed term 
which carries over to May 1986 or May 1989, 
depending on the year in which a member was 

elected, the :erms will ond when the next election 
comes alono We have recently been hearing a lot 
of talk of an early election. Certainly it has been 
mentioned by a few people and referred to in the 
Press. 

Hon. Robert Hetherington: You have not heard 
it from our side. 

Hon. I. G. MEDCALF: If there is not to be an 
early election, the member can get up and say so. 
However, I have not heard anyone on the Govern-
ment side ho has been prepared to deny it. The 
prospect is already looming up and later even 
more frequent elections can be expected. In that 
case, the term of office of members of this House 
will be reduced accordingly under the terms of this 
Bill. It is wrong to treat this Council as if it were 
the Assembly. It is wrong because it is a second 
Chamber, and it has different functions from 
those of the Legislative Assembly. It should have 
different functions. I admit that it does not always 
exercise those functions as perfectly as it should, 
but it is doing its best. It clearly has a different 
role to perform from that of the Assembly and if 
anyone does not realise that, he or she should not 
be in the Chamber, because members have been 
around long enough to learn that. Unfortunately, 
some people can never learn anything. 

The situation is that it is wrong to simply put 
this Chamber on the same basis as the Assembly 
in relation to terms of office and many other elec-
toral procedures. The Council must be different, 
and it must be seen to be different for the protec-
tion of the public against the excesses of Govern-
ment. 

PROPORTIONAL REPRESENTATION 

On the question of proportional representation 
no explanation was given as to why the metropoli-
tan area has been divided into two. The proposal 
of the Bill is that there should be four regions in 
relation to the Legislative Council. Two parts will 
be metropolitan area north and metropolitan area 
south. The third part will be agricultural, mining, 
and pastoral, and the fourth will be the northern 
and eastern region. 

The three first-mentioned regions are to have 10 
representatives each in this Council; so we would 
have 10 from half the metropolitan area, 10 from 
the other half, 10 from the agricultural, mining, 
and pastoral region, and two from the north. I 
gather from the comments I heard in respect of 
the proposed reduction of two in the number of 
members of the Council, the explanation is that 
the Government wants only two people to rep-
resent the north. Whatever the reason for that, 



there is no explanation for two matters. The first is 
why the metropolitan area has been divided into 
two. I would have thought that the metropolitan 
area was sufficiently homogeneous to enable it to 
be one region, but apparently somebody has made 
a calculation somewhere and decided it will work 
out better if it is in two regions—better for whom, 
I leave you, Sir, to speculate. 

The second point is, how can we have pro-
portional representation in the northern and east-
ern regions when at each triennial election we 
have only one place to fill? Members should con-
template this: We have a system of proportional 
representation and the northern and eastern re-
gions are to return two members between them. 
At each of the elections, of course, we take half of 
that number. So at each election, the northern and 
eastern regions will return one member by pro-
portional representation. That is the theory as laid 
down in the Bill and in the second reading speech. 

Hon. Robert Hetherington: What is wrong with 
that? 

Hon. I. G. MEDCALF: How can we possibly 
provide proportional representation for the min-
ority in an area where we have only one place to 
Fill? 

Hon. Tom Stephens: We will happily go back to 
a State-wide seat basis, if you like. 

Hon. I. G. MEDCALF: I have not been able to 
find the answer to this question and I do not 
believe there is an answer to it. In fact it is not 
proportional representation; no doubt very careful 
calculations have been made and, if we reduce the 
number of members in the north from four to two, 
and we have one member only to vote for at each 
election, somebody has worked out which party 
will return the one who comes in each time. 

Hon. J. M. Berinson: Do you know what the 
figures show? 

Hon. I. G. MEDCALF: I am just suggesting 
that these mathematical calculations about which 
Mr Berinson knows so much have been worked out 
carefully in terms of electoral results, polling 
booths, etc. 

Hon. J. M. Berinson: Yes, they have been, and 
the results reported to the Legislative Assembly. 
What they show is that the party with the ma-
jority of votes will get the majority of the seats. 

Hon. 1. G. MEDCALF: There has been no at-
tempt to discuss this extraordinary provision. We 
are simply confronted with a fait accompli and 
that is that. 

Several members interjected. 

REFERENDUM QUESTION 

Hon. I. G. MEDCALF: In addition, there is a 
proposal that we should have a referendum on this 
Bill, and, of course, that is necessary if we are to 
reduce the number of members in the Council 
from 34 to 32. As I have suggested, that may be 
the prime reason for reducing the number of mem-
bers in that way. I ask members, on grounds of 
fairness—and Australians are basically 
fair—whether they would consider it a fair refer-
endum to ask people the question, "Do you agree 
to the fair representation Bill?" Of course they 
will agree to a fair representation Bill, whether or 
not they know what is in it. 

Hon. Peter Dowding: You don't. 
Hon. 1. G. MEDCALF: All one has to do is say, 

"Yes". Every voter would say, "Yes" to that. 
What an unfair question. Of course every elector 
would say. "Yes, I agree with fair representation". 

Hon. Peter Dowding: What do you think? 
Hon. I. G. MEDCALF: But that does not 

mean, for the benefit of Hon. Mr Dowding who is 
a Minister and who should have learned that inter-
jections are highly disorderly, that the Bill is fair, 
because we are asking people whether they agree 
with a fair representation Bill. 

Hon. Tom Stephens: We will probably accept 
an amendment to the title of it. 

Hon. P. G. Pendal: What about an unfair rep-
resentation Bill? 

Hon. 1. G. MEDCALF: Hon. Tom Stephens 
might think there is room for amendment there, 
but I do not propose to bother about that, because 
it is such an obviously unfair question to ask. 
People would wake up to that instantly. 

There are other matters to which one could well 
take objection in this Bill, matters to which I have 
not referred, but I have given enough reasons to 
indicate that this Bill raises most serious problems. 

GENERAL OBSERVATIONS 

I now want to make a few more general obser-
vations. Firstly, the Government of the day in this 
State has always reflected the main body of elec-
toral opinion. 

Hon. J. M. Berinson: But this House has not. 
Hon. 1. G. MEDCALF: No party with a ma-

jority has ever been unable to form a Government; 
that is, the party which has won the majority of 
votes in this State has always been able to form a 
Government. 

lion. Peter Dowding: And have legislation frus-
trated in this House. 

$ ' 
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Several members interjected. 
Hon. I. G. MEDCALF: Nor has the Legislative 

Council prevented the Government from 
governing, although from time to time it has 
amended or rejected Government legislation—and 
that is its role. 

Hon. Peter Dowding: Rubbish! We have 
Norman Moore representing 6 000 electors. How 
ludicrous that he should have one vote. 

CHECKS AND BALANCES 

Hon. I. G. MEDCALF: It is the role of the 
Legislative Council to act as a House of Review. 
This House has never rejected Supply. It rep-
resents an essential check and balance on the body 
politic. 

Hon. Kay Hallahan: On a Labor Government, 
not a Liberal Government. 

Hon. Peter Dowding: That is right. It has never 
frustrated your legislation. 

Hon. 1. G. MEDCALF: The ALP does not like 
it and, indeed, no Government likes checks and 
balances: not even judges like being overruled. 

Hon. Garry Kelly: There are no checks when 
you are in power, Mr Medcalf. 

Hon. I. G. MEDCALF: Judges in courts of law 
do not like checks and balances. 

Several members interjected. 
The PRESIDENT: Order! I ask members to 

come to order and I will not tolerate members 
conversing with each other across the Chamber. I 
suggest that members stop their interjections and 
enable lion. Ian Medcalf to proceed. 

Hon. I. G. MEDCALF: Not even a judge in a 
court of law likes to be overruled by a higher 
court, yet that is an integral part of our judicial 
system, and in the parliamentary system it is a 
good thing to have someone capable of looking 
over the Government's shoulder to prevent power 
going to the heads of Ministers as it inevitably 
does. 

Hon. Peter Dowding: What do you do when you 
are in power? Do you change the system or just 
hang on to it? 

Hon. I. G. MEDCALF: If members of the 
Government do not believe what I am saying, I 
suggest— 

Hon. Robert Hetherington: It is not true. 
Hon. I. G. MEDCALF: —they ask the man in 

the street instead of trying to howl me down. 
Hon. Peter Dowding: You are high and mighty 

since February 1983 about this business. 
Several members interjected. 

The PRESIDENT: Order! I will not tell mem-
bers again that I will not tolerate these constant 
interjections. Members must be heard in silence. 
Every member is entitled to be heard, and I am 
saying for the last time that there shall be no 
interjections. 

NEED FOR STRONG SECOND CHAMBER 

Hon. I. G. MEDCALF: I believe the man in the 
Street supports this Chamber and even some of the 
learned academics who comment on public affairs 
believe in a strong second Chamber with real 
powers, and so do we. So would the ALP if the 
present situation were reversed and the Liberals 
were in Government in the Assembly and the ALP 
had a majority here, because that is just what 
happened in New South Wales. The ALP finally 
obtained a majority in the Council as well as in the 
Assembly, and when the question came up to abol-
ish the Legislative Council. the Government de-
cided against it in case the Liberals were ever in 
Government in the Assembly. 

EQUALITY OF REPRESENTATION 

Secondly, equality of representation is not 
guaranteed by one-vote-one-value. I have already 
given some illustrations of the distortions which 
can occur and which have occurred in New South 
Wales under a system of one-vote-one-value. 

Equality of representation means all citizens, 
wherever they live, having equal access to a mem-
ber of Parliament—not to a telephone, to a sec-
retary, or to an adviser. That situation cannot 
apply under a one-vote-one-value system if the 
majority of members live in the city and are 
answerable to city voters. 

Hon. Peter Dowding: Rubbish! 
Hon. I. G. MEDCALF: People who apply the 

general rule of one-vote-one-value usually live in 
the city. Rarely are they found in the country. 
They are mainly city dwellers or commentators 
from other cities. 

Hon. Peter Dowding: Have you ever heard such 
hypocritical nonsense? 

CIRCUMSTANCES OF WA 

Hon. I. G. MEDCALF: The physical circum-
stances of Western Australia do not exist any-
where else in Australia, and therefore are not 
comparable. As I mentioned on a previous oc-
casion, Western Australia is slightly smaller than 
Europe and it is a bit smaller than India. The 

I 



electoral district of Gascoyne is comparable to the 
State of Victoria and the electoral district of 
Murchison-Eyre is comparable to New South 
Wales. I do not want to hear the comment from 
anyone that special geographical situations do not 
apply in WA. 

NEED FOR INDEPENDENCE 

Thirdly, the relative independence of members 
of the Legislative Council is assisted by having 
fixed terms. It is an independence which the 
Government opposes and which the public want. 
Governments of any political colour tend to oppose 
that independence. Fixed terms are a character-
istic of second Chambers everywhere. In Victoria 
and South Australia elections for the Legislative 
Council cannot be held before a certain date. So 
instead of encouraging more and earlier elections, 
we should be examining that kind of proposal here 
to consolidate and entrench the fixed term system 
so that elections might be held, say, within four 
months of the end of a term. The fixed term 
should be strengthened, not weakened, because of 
the strength that members get from being rela-
tively independent, if they are able to be indepen-
dent but unfortunately, some members of the 
Labor Party are not capable of that. 

Hon. C. J. Bell: That is a fact. 

Several members interjected. 

The PRESIDENT: Order! 

Hon. I. G. MEDCALF: The Labor Govern-
ment's proposals provide that the Legislative 
Council may be dissolved at the whim of the 
Executive simultaneously with the Legislative As-
sembly whenever it believes that some temporary 
political advantage is to be gained by that course. 
I shall quote from a statement made by Malcolm 
Mackerras. 

Hon. Peter Dowding: You would not like the 
people to decide? 

Hon. P. G. Pendal: Would you let the people 
decide? 

1-Jon. Peter Dowding: You would not like the 
people to decide who will govern the country. 

The PRESIDENT: Order! I am warning the 
Minister for Planning for the last time, and Hon. 
P. G. Pendal, that my comment that I will not 
tolerate any interjections was serious. The next 
time interjections occur I will take some action. 
These two members can take it that they have 
been warned and the length of their stay in the 
House this afternoon is entirely in their own 
hands. 

SIMULTANEOUS ELECTIONS 

Hon. 1. G. MEDCALF: Mr Mackerras is 
reported in The West Australian of 6 November 
as follows— 

Malcolm Mackerras, a traditionally inde-
pendent commentator on Australian politics, 
has come off the fence. 

He has done so to fight the referendum on 
simultaneous elections for the House of Rep-
resentatives and the Senate. 

"I am not an apologist for the Liberal 
Party," he said. 

"My concern is for political stability. 
"The referendum proposal offers no benefit 

whatever to the Australian people. The only 
beneficiaries are the politicians in power at 
the federal level. 

"The main purpose of the proposal is to 
increase the Prime Minister's power over the 
Senate. 

"Since I believe the Senate performs a use-
ful function as part of the checks and bal-
ances of the Constitution, I see no good 
reason why its power should be reduced. 

We have already, and very wisely, said no 
twice before—to Mr Whitlam in 1974 and to 
Mr Fraser in 1977. We were right both times 
so let us be right a third time by saying no to 
Mr Hawke in 1984 and, hopefully, Prime 
Ministers might learn to take no for an 
answer." 

He said that it would make the calling of 
early elections easier, not more difficult. 

The Government was also arguing that 
simultaneous elections would reduce the cost 
of elections. 

"Governments don't give a damn about the 
cost of elections," he said. 

Those comments are equally applicable to the situ-
ation of abolishing fixed terms for the Legislative 
Council. Exactly the same conditions apply. This 
proposal would put the second Chamber far more 
in the power of the Executive of the day. We will 
have an early election, if there is a favourable 
electorate climate. 

Hon. Robert Hetherington interjected. 

Hon. 1. G. MEDCALF: The Government will 
hope to change the upper House membership at 
the same time. 

ENTRENCHMENT CLAUSE 

Fourthly, I want to comment briefly on the pro-
visions in the Bill which provide for entrenching 
certain electoral provisions in the legislation. An 
entrenchment clause is a clause which provides for 
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constitutional changes to be passed by an absolute 
majority of both Houses of Parliament and 
subsequently by referendum. 

Hon. Robert Hetherington: We know all about 
that. 

Hon. I. G. MEDCALF: Section 73 of our Con-
stitution does just that. We debated it on two 
occasions. Some members who are present in the 
House now were not present when we debated it 
on those two occasions, and on each occasion the 
Labor Party members bitterly and strongly 
opposed the entrenchment clause. Now in this Bill 
they are proposing to add to the entrenchment 
clause. 

Hon. Robert Hetherington interjected. 
Hon. I. G. MEDCALF: If Hon. Robert 

Hetherington does not believe me he should look 
at clause 6. It will amend section 73 which pro-
vides for the entrenching of equality of votes in 
electoral districts and also provides for 
entrenching the provision that electoral districts 
should each return one or more than one member 
of Parliament. I do not really know what that 
phrase means because no explanation has been 
provided, but it interests me that the attitude of 
ALP members has changed to the degree that they 
are now espousing using the entrenchment clause. 

Hon. Garry Kelly: It depends what you are 
entrenching though, surely. 

OPPOSITION FORMULATING POLICY 

Hon. I. G. MEDCALF: I have said that the 
Opposition is reformulating its policy. I make that 
positive statement. Certain tentative conclusions 
have been reached, but the final decision must 
await further meetings and quite a number of 
details have still to be ironed out. Mr Tonkin is 
aware of this matter. He was informed of it by Mr 
Mensaros and me, and it has been referred to 
during debate in another place. He has, however, 
declined to hold up this legislation. I invited him 
to do so, and he said he would have to proceed 
with it. 

OPPOSITION'S CHOICE 

What choice does the Opposition have? It can 
accept the Bill to which I have already raised a 
number of basic objections, it can amend the Bill, 
or it can reject it. How can we, in practice, and 
without any expert advice or assistance, amend 
this Bill which is a clause by clause exercise in-
volving consideration of complex questions of 
constitutional law in many cases, and involving no  

fewer than six existing Acts? No-one but an ignor-
amus would suggest that we have in those circum-
stances the capacity to amend this complex piece 
of legislation. 

Hon. Robert Hetherington interjected. 

Hon. 1. G. MEDCALF: I do not know what the 
member is saying. I cannot hear his interjections. 

The PRESIDENT: Order! 

Hon. I. G. MEDCALF: I do not know what 
Hon. Robert Hetherington is saying so it is useless 
my replying to him. 

Several members interjected. 

The PRESIDENT: Order! 

Hon. I. G. MEDCALF: It would be an imposs-
ible task for an Opposition not provided with 
special resources to deal effectively with these 
complex constitutional matters with all the pitfalls 
that inevitably appear in constitutional Bills. 

UNFAIR COMMENTS TO MEDIA 

No Committee stage is possible unless the sec-
ond reading is passed, and then the Bill Aould be 
dealt with clause by clause and that would face us 
with an impossible task. If the Bill is rejected at its 
second reading, the Minister and the Government, 
and its advisers and supporters who prepare media 
statements, will make the usual unfair comments 
about the Opposition in the Legislative Council. 
They can be as unfair as they want and there is 
nothing we can do to stop them. So far as the 
media itself is concerned, I have no quarrel with 
the fact that it may disagree with my views or 
print its own views. That is a matter for the media. 
After all the media can have as many different 
views as it likes. On occasions I have different 
views from those expressed by the media. I have 
always defended the freedom of the Press, and I 
will continue to do so. However, I ask the media to 
be fair when it criticises and to appreciate that I 
have raised real and valid reasons in objecting to 
the provisions of this Bill. 

Hon. Garry Kelly: Let us hear them. 

Hon. I. G. MEDCALF: I ask the media to not 
simply take the line which appears in the Govern-
ment public relations statement, but to read the 
Bill and the Opposition's arguments, to try to 
reach a fair conclusion. I would like the media to 
ask itself a question: Does it seriously believe that 
the ALP has not calculated that this Bill will be 
for its benefit? 

Several members interjected. 

4 
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Hon. I. G. MEDCALF: The more the Govern-
ment and the TLC rail against us, the stronger 
will be our determination not to fall for any smart 
tricks. 

Several members interjected. 

GIVING MR TONKIN ADVICE 

Hon. I. G. MEDCALF: 1 have already given 
Mr Tonkin some advice as to how he should pro-
ceed in relation to his Royal Commission into 
deadlocks. We had a discussion on that matter at 
his request. That was the basic reason he wanted 
to see me. We had a frank, pleasant, straightfor-
ward, and I believe thoroughly honest discussion, 
and I respect him for having had that discussion 
with me. Mr President, I referred to your 
statement that, without parliamentary approval, 
the Royal Commission should not proceed. I 
suggested that the terms of reference should be 
changed and that, in my view, this would be a 
statesmanlike way to proceed. Am 1 expected to.  
tell Mr Tonkin now what he should do about this 
so-called "compromise" on this Bill? I would have 
thought the Government, with all its resources and 
advisers, would know what to do to succeed. Of 
course it could have done better. 

GOVERNMENT'S HASTE TO PROCEED 

This haste to proceed must cast doubt on the 
Government's real motive. If it believes it can 
bring Opposition members of the Council to their 
knees by public abuse, with some assistance from  

other quarters, it is mistaken. The opposition does 
not exist only in this Chamber. The opposition to 
such tactics will be consolidated in the public 
arena. There is only one way to succeed and that is 
to use the method used before— the tried and 
tested method of proper negotiation and dis-
cussion. 

OPPOSITION'S BASIC PRINCIPLE 

There is one basic principle which the Govern-
ment must grasp, particularly those of its sup-
porters who still cherish the notion of abolishing 
the Legislative Council, and we know there are 
some. We in the Opposition are not prepared to 
contribute to the abolition of the Council or to its 
weakening to such a degree that it becomes merely 
an emasculated version of the Legislative As-
sembly. Under no circumstances would we permit 
a situation whereby this Chamber is merely a rub-
ber stamp for the Government. 

Several members interjected. 

Hon. I. G. MEDCALF: That may well be the 
role Mr Kelly sees for himself, but it is not the role 
which Opposition MLCs see for themselves. 

Several members interjected. 

The PRESIDENT: Order! 

Hon. I. G. MEDCALF: That is a basic point of 
disagreement with the ALP. Members opposite 
have proved my point. If any progress is to be 
made towards consensus, that principle must be 
dearly understood. In the circumstances, and for 
the reasons given, I am unable to support the 
present Bill. 

[Tlic Government's Bill was rejected by the Legislative Council after further debate.] 
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[Wednesday, 4 September 19851 

ADDRESS-IN-REPLY: NINTH DAY 
Motion 

HON. I. G. MEDCALF (Metropolitan) [5.17 
p.m.]: I want to say a few words about a matter 
which is fairly topical at the present time, and 
that is the subject of crime and punishment. It 
is a very vast and all-embracing topic, of which 
no one person can plumb all the depths. There 
is so much to this subject that one can only deal 
with various aspects of it which happen to be 
important from time to time. 

It is indeed a vast subject, and Governments 
have a particular responsibility in this area. Of 
course, the Attorney General has the prime 
responsibility because he is answerable for the 
administration of the criminal law, the 
administration of the courts, the admin-
istration of the Crown Law Department 
including the prosecutor's section and, indeed, 
all aspects of the justice system including the 
provision of legal aid to defendants and ac-
cused persons, and so forth. 

Therefore it is a matter which is of very great 
moment to any Government, and is something 
which has to run smoothly. Governments have 
been very well served in our community by the 
system of justice which operates here, and very 
well served by the Crown Law Department 
over a long period of time. 

I think the people in this community have 
largely taken the justice system for granted. It 
has been so well run over a long period of time 
that it is customary simply to accept that it will 
continue to be well run and that it more or less 
runs itself. Of course, it does not. 

It is a continuing task of the Government of 
the day, and in particular of the Attorney Gen-
eral, to carefully watch his charge, which is the 
administration of justice and the various sec-
tions of it. 

CONFLICFING ADVICE 

of justice will be able to keep crime in some 
respect under control and equate the two el-
ements of crime and punishment. There is a 
continual conflict between crime and punish-
ment. Sometimes criminals appear to have the 
upper hand and, while the Attorney General is 
not responsible for the apprehension of crimi-
nals, he is responsible for the enforcement of 
the law. It is easy to criticise but difficult to 
accomplish this equation between crime and 
punishment. The Attorney or Minister receives 
two streams of advice continually. I did, and I 
do not doubt that the present Attorney General 
is in much the same situation. Firstly, he re-
ceives advice from those people who say that 
all criminals should be imprisoned, hanged, 
castrated, or dealt with in some similarly viol-
ent manner. It is absolutely unceasing and 
comes from a number of quarters. The second 
stream of advice tells him to be merciful and to 
attempt to rehabilitate all criminals. 

Neither course is possible. It is not possible 
to imprison all criminals, or hang them all, or 
perform other physical acts of violence upon 
them, as some would advocate. Last Friday I 
took part in the Howard Sattler show and sev-
eral people rang and said that criminals should 
be hanged or castrated. It is not possible to do 
this and the people who make that type of com-
ment live in an unreal world. Nor is it possible 
to imprison them all indefinitely. 
Imprisonment should be a punishment of last 
resort. When we find other suitable punish-
ments we should abandon imprisonment for 
minor offenders. I do not know that we shall 
ever be able to abandon it completely for the 
simple reason that some offenders have to be 
put away to prevent them from continuing to 
inflict injuries on the public or individual 
members of the public. The question is to 
strike a balance between these two streams of 
advice. 

With regard to rehabilitation, of course, 
some prisoners can be rehabilitated but others 
cannot. It is well known to psychologists and 
people who have studied this subject—and cer-
tainly I received a great deal of advice on 
it—that some prisoners are incorrigible and it 
is a waste of time trying to rehabilitate them. It 

One of the main requirements that has been 
taken for granted is that the Attorney General 
or the Minister in charge of the administration 



2 

693 

is wasting the time of the officers concerned, the public's money, and even the time of the offenders who will not take any notice anyway. Of course, there are others who can benefit from rehabilitation. A judgment has to be made between individuals whether they are in or out of the prison system. 

REPORTS COMMISSIONED 

The previous Government was well aware of 
these problems and as a result it commissioned some reports because it wanted some expert advice on the matter. The present system of 
probation and parole is a century-old system; it has been in operation in Australia for almost 35 years and in Western Australia for more 
than 20 years. It was, therefore, not one we could lightly disregard or reject. For that reason we commissioned firstly a report by the Solici-
tor General, Mr K. H. Parker QC, who was then the Crown Counsel. At the time of asking him to report, our prime concern was the num-
ber of offenders who were absconding from bail or committing further offences while on bail. It was a matter of very great concern. There was considerable media debate at the time and we commissioned Mr Parker to report on that and associated problems in relation to probation and parole. 

Mr Parker presented an excellent report in 1979, some six years ago, and it was then sub-
mitted to various bodies including the Law So-ciety. We studied the Law Society's comments when we received them and subsequently com-
missioned a further report on aspects of the prison system embracing probation and parole. This inquiry was conducted under the chair-
manship of Mr Oliver Dixon, who had just retired as Parliamentary Commissioner. He had a very good committee, including the for-
mer Under Secretary for Law, Mr Roy Christie. 

We received three reports in all and I will quote some of the main points from them. 

THE PARKER REPORT 

The Parker report pointed out that parole should not be regarded as if it were the only form of punishment or treatment or way of dealing with prisoners who had been sentenced, but merely as one effective method which could be used in some cases, not necessarily all 
cases. 

Mr Parker recommended that a court should be given the power to declare that some per- 

sons were not eligible for parole, that they were 
not worthy of parole and should not be given parole in certain circumstances because parole would not be beneficial in certain cases. That decision might be reached by reason of the 
nature of the offence the person had commit-
ted, the circumstances of the offence, the antecedents of the offender, the likely basis or circumstances of residence of the person after release, or other matters which might be con-sidered relevant by the court. A court was to be given flexibility in deciding whether parole would be inappropriate in certain cases. That is something which does not exist at present; there is no right given to a court to take that 
deliberate action. 

In regard to indeterminate sentences—that is, sentences of life imprisonment—Mr Parker recommended that the period of reporting by the Parole Board should be extended. He was saying that the Parole Board reported too soon in the case of persons sentenced for indetermi-
nate periods. In the case of a person sentenced to life imprisonment, the report is made after 
five years. He said that the time should be extended to 10 years, but that consideration could be given to that person's case after 
seven years. In the case of persons who were subject to life sentences which had been commuted from death the report should be made after 10 years, with the next report made after three years, and so on. Some of these suggestions are relevant today, although some 
changes have been made in the law as a result of the abolition of capital punishment a year 
ago. 

He also suggested that the Parole Board should have the right to report at any time in exceptional circumstances and that where the board recommended release, it should give ex-press attention to the circumstances of the ori-
ginal offence; in other words, it should give attention to whether the considerations of pun-ishment and deterrence had been satisfied, and to the degree of risk to the community or to individuals in the community. He said that that should be written into the law so that the Parole Board would be required to give its ex-press attention to those matters. 

• This assumes that parole will continue, but on a rather different basis and with some modi-
fications. The Parole Board would still operate and its officers would still have a role to play, although with some changes in their role. Those were the general terms of the Parker report. 
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THE LAW SOCIETY REPORT I must now repeat what I have said on other 
That report went to the Law Society, and its occasions, because it has been difficult to get 

special committee reported on it and the corn- the message across: As a result of these reports, 
mittee's report was endorsed by the council of the Government of the day of which I was a 
the society. It came out with the view that more member decided in August 1982 to establish a attention should be given to having finite sen- working party to prepare the basis of legislation 
tences; in other words, one sentence for a fixed along the lines of these reports; in other words, 
period. This does not mean that a court would to change the system of parole as it had applied 
have to award that fixed period; it does not previously. So, a working party of senior officers was set up. mean a minimum sentence. It means that just 
one sentence should be awarded instead of a The system was not one we could change 
maximum and minimum as at present. It overnight, and we had not received any report 
stated that there should still be a role for re- from that working party at the time we went 
habilitation and supervision by parole officers, out of office in February 1983. But! emphasise 
but with some modifications to the system. that action was taken. It has been suggested by 

some people that we did nothing about the 
THE DIXON COMMITTEE REPORT matter, and that is absolutely incorrect. Indeed, 

I have a lot of papers to prove that we did take 
The Dixon committee, which was primarily 

concerned with the high rate of imprisonment 
in WA, went into this matter in great detail and 
it, too, produced an excellent report. A lot of 
the suggestions contained in that report were 
adopted by the previous Government more or 
less within a matter of months. On this ques-
tion of sentencing, the Dixon committee also 
came out with the view that it was illogical to 
have two sentences—a maximum and a mini-
mum—and it pointed to the advantages of 
having one sentence handed down by the court, 
a procedure which would give certainty to the 
prisoner and to the community and which 
would mean imprisonment for a fixed period, 
subject to remissions. 

To a certain extent this would do away with 
the discretion of the Parole Board. The com-
mittee still saw a role for the board and its 
officers, because it also recommended that 
where parole was retained—I am not sure 
whether it used that phrase, but it clearly 
assumed that parole in one form or another 
could be retained—and where a sentence was 
awarded of less than a year, no parole should 
be given at all; where the sentence was between 
one and two years, the parole should be no 
greater than the prison sentence; and where the 
sentence was in excess of two years, the maxi-
mum parole would be two years. The com-
mittee based its recommendations on the as-
sumption that parole for a long period did not 
work out. A lot of other people have also 
expressed that view. A five or six-year parole 
period simply does not work. I have to bow to 
the opinions of people who know this area bet-
ter than I do, but I can well believe that it 
would be somewhat pointless in many cases to 
continue parole for long periods. 

action. 

ALCOHOL AND CRIME 
One thing of which I became very much 

aware was the significance of alcohol in the 
commission of crime. Many minor offences are 
a direct result of over-indulgence in alcohol. 
That factor became, firstly, apparent in relation 
to Aborigines who were constantly in and out 
of the courts, particularly in the north of the 
State, and subsequently I became aware that it 
also affected people generally who were 
charged with more serious offences. I have not 
been in a position to examine the statistics in 
any great detail, but many reports indicate 
quite clearly that over 50 per cent of the more 
serious crimes have resulted from or were ag-
gravated by the overconsumption of alcohol. 

There is not very much one can do 
immediately about this problem. It is a very 
difficult matter. Prohibition, of course, is a 
meaningless way of dealing with the problem 
because we cannot prevent people from 
obtaining alcohol if they are determined to get 
it. We cannot have a dry community. People 
who want alcohol will get it. 

Alcohol is a major cause of crime. Perhaps 
the endeavours of Government should be 
directed towards finding some effective way of 
preventing people who do commit serious of-
fences or those who commit a series of minor 
offences while under the influence of alcohol, 
from obtaining alcohol. That is something to 
which greater attention should be given. It is 
immensely difficult because people can obtain 
alcohol in all sorts of ways such as through 
friends, acquaintances, and so on. We cannot 
very easily penalise the supplier unless he 
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knowingly breaks the law. It is a fact that minor 
offences frequently lead to major offences and 
where minor offences occur following 
overconsumption of alcohol there ought to be 
some way in which a method can be found to 
keep those people away from having too much 
alcohol. 

It is not a question of being a wowser at all. 
Our community must face up to the fact that 
some people who commit these offences simply 
should be debarred from access to alcohol. The 
rest of the community should not be so affec-
ted. This prohibition should relate only to 
people prone to violent behaviour. 

CONCLUSIONS 

The Government should consider major 
amendments to the State's parole system. The 
Government has had ample opportunity since 
it came to office to absorb the current reports 
which have already grappled with the problem. 

The abolition of minimum sentences is one 
of the principal matters which ought to be con-
sidered. At present, as I have indicated, the 
courts are asked to award two sentences, a 
maximum sentence which reflects the court's 
view of the gravity of the offence, and a mini-
mum period the prisoner must serve before be-
ing considered eligible for release on parole. 
The adoption of one finite or fixed term would 
have the great benefit of providing certainty in 
sentencing. Both the community and the pris-
oner, would then know that the sentence 
awarded would in fact result in release at a 
definite date rather than be dependent upon 
the discretion of a Parole Board or indeed of an 
Executive Council, no matter how 
well-intentioned the board's or the council's 
motives might be. 

It would also mean that the courts would 
award a term of imprisonment appropriate to 
the offence, knowing that that term of impris-
onment would, subject to remissions, be the 
actual term which the prisoner served. How-
ever, there should still be some capacity for 
supervision of former prisoners who require 
counselling and other assistance on release. 

The Government should be able to devise a 
solution which combines the best features of 
parole with a more logical system of 
sentencing. If parole in its present form is to be 
retained the Government should consider 
other recommendations, particularly those of 
the Dixon committee; that in cases of a finite 
sentence of less than one year there should be  

no parole-, in cases of a sentence of between one 
or two years the parole period should be no 
longer than the period of the prison sentence; 
and if the sentence is in excess of two years a 
maximum of two years should be fixed as the 
period of parole. 

The court should also have the power in 
selected cases involving more serious offences 
to declare that a prisoner should not be eligible 
for parole at all. 

In the case of persons sentenced to life im-
prisonment for murder, the Parole Board's first 
report after five years is too soon, and the 
period should be extended. 

The degree of risk to the community and to 
individuals should be the most important con-
sideration in any recommendation for a pris-
oner's release. 

That applies, in my opinion, to the Parole 
Board, the Attorney General in making his 
recommendations to the Executive Council 
and the Executive Council which officially 
makes the final decision. 

Hon. J. M. Berinson: I agree with that, but 
could I ask whether in your experience the Par-
ole Board has led you to believe that it took any 
other consideration before the consideration of 
public security? 

Hon. I. G. MEDCALF: I do not wish to 
criticise the Parole Board in a general way be-
cause I would do that only in relation to an 
individual case. However, there were many oc-
casions on which my recommendation differed 
from that of the Parole Board, for the simple 
reason that after giving careful consideration to 
its recommendation I or Cabinet came to the 
conclusion that there was a special reason why 
a certain prisoner should not be released. I do 
not propose to mention any names, although I 
easily could, as some of the prisoners I speak of 
are now out in the community, and I do not 
wish to say anything which might prejudice 
their rehabilitation. It is a fact that there were 
occasions when I believed that the Parole 
Board had not given sufficient consideration to 
the question of the degree of risk to the com-
munity. This recommendation is also included 
in the Parker report. The Solicitor General, 
when he made the report, must have come to 
the same conclusion. 

I say that without any criticism—after all the 
report goes back prior to 1979. The role of the 
board and the parole officers would still be 
important, but it would take on a different 
complexion. 
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I do not wish to say any more about crime 
and punishment. I have said enough to illus-
trate that this is a most complex subject. It is 
easy to be critical and it is not easy to steer a 
middle course, but it is absolutely essential, in 
the interests of the public and the 
administration of justice, not only that the law 
should be strictly followed but also that it 
should contain public safeguards in relation to 
the more serious offenders where violent crime 
is involved. 

[Thursday, 5 September 1985] 

PRISONER: RONALD JOSEPH DODD 
Release: Urgency Motion 

HON. I. G. MEDCALF (Metropolitan) [3.44 
p.m.]: I had not intended to participate in this 
debate but the comments made by the Attorney 
General have made it necessary for me to make 
a contribution. 

The point I want to make is that the re-
sponsibility for making this decision in relation 
to parole does not rest with the Parole Board at 
all. It rests with the Government. It is the 
Government which has to make the decision 
under the Act. The Parole Board makes 
recommendations in relation to parole for all 
manner of minor or lesser offences. In regard to 
indeterminate sentences, it is the Executive 
Council which makes the decision. 

Items go before the Executive Council, and 
the Executive Council deals with things in such 
rapid order one cannot expect the members to 
assess the true importance of the relative mat-
ters. While I suppose it would be quite in order, 
it is not normally done. 

THE REAL RESPONSIBILITY 

The real responsibility is taken by the Minis-
ter who makes the recommendation. The Min-
ister has signed the Executive Council minute. 
The Premier has to initial every minute. I can-
not speak for the present Premier, naturally, 
any more than I can speak for what happens in 
Executive Council meetings at the present 
time. 

But it was the practice in the case of Sir 
Charles Court, when he was the Premier of this 
State, to read every Executive Council minute 
very closely for two or three hours before every 
Executive Council meeting. He read and under- 

stood every Executive Council minute, and if 
he had an inquiry about one, he would ring up 
the Minister concerned no matter what hour of 
the day or night it happened to be. The Minis-
ters, because of this practice, developed a habit 
of being extremely careful and cautious about 
every minute they signed for the Executive 
Council. The basic responsibility in this matter 
comes back to the Minister concerned, who, in 
the case of the release on parole of a prisoner 
serving a life sentence, is the Attorney General. 
I emphasise again that the Parole Board does 
not have the responsibility to make such a de-
cision; in the case of the release of a prisoner 
serving a life sentence, the Parole Board merely 
makes a recommendation. 

I make the point that in relation to this par-
ticular issue it is important not to overlook the 
fact that it is the Parole Board which makes the 
recommendations and the Attorney General 
who makes the effective decisions—even 
though the official decision may be made by 
the Executive Council—in relation to the re-
lease on parole of life prisoners. 

I have never criticised the Parole Board; but 
I would like to say that I am well aware of the 
composition of the Parole Board and the fact 
that its chairman is a judge. In particular, I do 
not blame the Parole Board for anvthing that 
may have happened in the case of Ronald 
Joseph Dodd. The Parole Board has a job to do 
and it must receive the advice of social 
workers, psychologists, and other people who 
present the board with reports—which must be 
considered—about prisoners who are coming 
up for parole. On the whole the Parole Board 
does its job very well, and I do not doubt that it 
acts in accordance with the law. However, 
pressures are placed upon it by the prison 
system. The minute a prisoner goes into gaol, if 
he is given a minimum sentence and a maxi-
mum sentence, which of course most of them 
are—and I am not now talking about life im-
prisonment cases, I am talking about general 
cases—he begins to believe that he should be 
released at the end of his minimum sentence. 

THE EXPECTATION OF RELEASE 

Prisoners are encouraged in that belief by 
other prisoners and by the people in the prison 
system. Prison officers, social workers, and psy-
chologists encourage them in that belief be-
cause it helps the working of the prison system. 
It is as simple as that. If one has people in one's 
care, and if one wants to/ keep those people in a 
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reasonably calm and peaceful condition, one 
will not torment them. One will try rather to 
give them some hope, and express sympathy 
and help for the future. That is exactly what 
happens. It is fully understandable and I can 
appreciate it. I have been informed that this is 
the case by senior officers in the prison and the 
parole system. However, when the officers and 
social workers express their sympathy and so 
on, they build up in the prisoner an expectation 
of release. 

In the Act there is a provision that a prisoner 
who is sentenced to life imprisonment for mur-
der will have to be reported on to the Parole 
Board at the expiration of five years. 

In that situation the prisoner builds up an 
expectation that he will be released in five 
years' time. The Parole Board receives a report. 
It does not receive a report from the victim, 
because he or she is deceased. It does not re-
ceive reports from the victim's rela-
tives—although I suppose it could but in the 
normal course it does not. The board receives 
its reports from the system which, on the 
whole, is a pretty good one. The report is based 
on the information given to the board. While 
the board does its job well and properly, the 
real test and evaluation has to be made by the 
Government of the day. 

The Act was passed, as the Attorney General 
said, by a Liberal-Country Party Government. 
That Act provides that the Government and 
not the Parole Board makes the decision in 
relation to life imprisonment cases. That being 
so, the responsibility on the Attorney General 
or the Minister for Justice, whoever may be 
administering the law, is an onerous one be-
cause he is the person who has to study the 
facts. That person has to be fully conversant 
with all the facts of the case including the ori-
ginal trial before the court and the circum-
stances of the original murder, and he must 
also assess what the public reaction will be. 

PREVIOUS GOVERNMENT'S PRACTICE 

I can tell the House that in spite of the 
examples which the Attorney General 
produced, in my time once I had got to know 
about the system, I was extremely careful in 
any recommendations I made when there was 
any doubt as to whether a person should be 
released or not. I would inevitably refer that 
doubt to the Premier or the Cabinet. If I re-
ferred it to the Premier, he would say, "Put up 
a Cabinet minute." That happened a dozen  

times and other members of Parliament who 
were in the Cabinet at the time, would know 
the system which was then adopted. 

It is not right to say that the present Govern-
ment is simply following the practices of pre-
vious Governments, because the present 
Government does not refer the matter to Cabi-
net. The present Attorney General, with all due 
respect, does not refer the matter to the 
Premier. He has said himself that unless he 
disagrees with the recommendation of the Par-
ole Board he is exempted by the Cabinet from 
bringing the matter forward. That was not the 
case in our time. There is this significant differ-
ence in the way these matters were handled 

I do not think it is fair to simply quote stat-
istics dating from the year 1974,   or to say that 
the average murderer was released after 5.4, 
6.3, or 8.9 years or any other number, particu-
larly as several years were left out and as we do 
not have any statistics prior to 1974. I would 
remind the House that a Labor Government 
was in office from 1971 to 1974. Mr Bennson's 
statistics started in 1974. 1 can remember some 
cases in 1972-73 which horrified the public 
when certain convicted murderers were re-
leased. I do not propose to mention any names, 
and I do not wish to prejudice anyone's re-
habilitation as some of the prisoners did not re-
offend. However, at that particular time, the 
statistics would have been much lower. 

I remember a case when a life prisoner was 
released after two or three years. There were 
other cases. It would be invidious of me to 
mention names, but I certainly could. 

I know from my own experience, certainly in 
the period I was Attorney General, which was 
for a period of six or seven years, and for the 
period of my predecessor, Hon. Neil McNeill, 
who was in the chair for about 18 months or so 
before me, that in all that time very great care 
was shown over the release of prisoners and the 
acceptance of recommendations by the Parole 
Board. 

It is not an insult to the Parole Board to 
refuse to accept its recommendations. The Par-
ole Board knows the decision rests with the 
Government and has to be made by the 
Government, bearing in mind the public safety 
and the risk to the community or individuals in 
the community. 

The problem arises with the prisoner, be-
cause he has had this expectation of release 
building up for a long time. Where the Govern-
ment refuses to accept the Parole Board's 
recommendation in these circumstances, 
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clearly there is a need to change the system been in gaol for eight or nine years and it is which builds up an expectation which cannot time he was released, but also to take into ac- 
be fulfilled. That is where the problem lies. count public feelings. 

That is the problem we were tackling in 
1982. As I said last night, I am prepared to 
prove that we were tackling the problem and I 
am prepared to produce the evidence to show 
that by August 1982 we had assimilated all the 
reports on this topic—reports we had com-
missioned—and we were prepared to act. It 
was no fault of ours that we did not get the 
opportunity to introduce changes to the system, 
because in February 1983 we lost office. But 
nothing has been done since then to change the 
system, and it is high time it was changed. 

The Attorney General has also said that there 
are similarities in our approach in that he pro-
poses that the parole system be changed too. 
However, he then went on to say that it was to 
be changed in a different way. 

That illustrates the lack of similarity between 
the approach of the Liberal Party and the ap-
proach of the Labor Party. We have an ap-
proach which the Attorney has rejected. He 
says that he has his own approach. But we do 
not know yet what it is and we are looking 
forward to finding out. However, he says that 
we will not see his change introduced during 
the current Parliament. 

This means I will not see any change 
introduced, because I will not be a member of 
the next Parliament as I have already indicated 
my intention to retire from the Parliament. 
Nevertheless, I will be watching with keen 
interest from the sidelines because this is a 
matter of great concern to me not only as a 
member of Parliament but also as a citizen of 
this community. I do not want to see a false 
expectation of release being built up in the 
minds of people who should not be released if 
they are still to be a problem to the community. 

IMPORTANCE OF PUBLIC FEELINGS 

Another aspect of this matter is that I believe 
one of the duties of an Attorney General is not 
only to look at the recommendations of the 
Parole Board, not only to look at the cold stat-
istics, not only to say that a particular man has 

I would like to refer very briefly, if I may, to 
the O'Connor case because I believe that has a 
ara11e1 with this case in relation to public feel-

ings. The public believed and still believe that a 
man who has been charged and who has been 
recommended for trial by a Crown Prosecutor 
should be tried by the courts. If the public have 
a strong belief and the Government goes 
against that belief and enters a no/le 
prosequi—that is, if the Government decides 
not to prosecute—then the Government dam-
ages the view of the public in regard to the 
impartiality of the administration ofjustice. 

I am not saying that the Government's act 
may be not impartial, but I am saying that the 
public view must be taken into account. It is 
tremendously relevant that, in the public eye, 
justice be seen to be done, and that the At-
torney General, or the Minister for Justice and 
the Government of the day should be seen to 
be allowing the law to take its course. 

The same standard applies in the case of the 
release of a dangerous prisoner. We must bear 
in mind the public feelings and the likely public 
reaction to such a release, but not because of 
the fear of becoming unpopular. That is not the 
reason. One should never shrink from becom-
ing unpopular if one has a duty to perform. 
One must take into account public feelings for 
the simple reason that one must not allow the 
administration of justice to be downgraded in 
the public view. Public fears and apprehension 
about a particular matter are relevant factors 
which must be taken into account by the politi-
cal masters of the day. They are politicians, not 
judges, and they must judge the public view as 
carefully as they judge the case of the person up 
before them for release. Each case is different; 
each case must be determined on its own facts. 
A statistic is no good when one is dealing with 
a particularly dangerous or vicious criminal. 
One must consider the particular facts and cir-
cumstances. 

For those reasons, I believe there has been 
insufficient examination of all aspects of this 
case. 

(. 
., 
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NOW THAT I AN ABOUT TO RETIRE FROM PARLIAMENT I THINK IT IS ONLY 

FAi R THAT I SHOULD TELL YOU HOW I CANE TO BE HERE, 

NOT THAT MOST OF YOU ARE ENTITLED TO KNOW BECAUSE MOST OF YOU 

HAVE ENTERED THE HOUSE AFTER ME, BUT THERE ARE A FEW OF YOU WHO 

WERE HERE BEFORE ME WHO ARE PROBABLY ENTITLED TO AN EXPLANATION. 

INDEED A FORMER LEADER OF THE LABOR PARTY IN THIS HOUSE SUGGESTED 

ON AT LEAST ONE OCCASION THAT I WOULD BE DOING THE HOUSE A FAVOUR 

IF I RETURNED TO MY LEGAL FIRM OF WHICH I HAD BEEN A MEMBER FOR 

OVER 20YEARS. 

WELL OF COURSE I HAD HAD A FAIRLY LENGTHY CAREER IN THE LAW 

BEFORE I EVER CAME HERE IN WHICH RESPECT I SUPPOSE I DIFFERED 

FROM SOME OTHER LAWYERS IN PARLIAMENT, 

I WAS THE 6TH OF THE MEMBERS OR FORMER MEMBERS OF MY FIRM TO 

ENTER PARLIAMENT, 

WAS THE 4TH MEMBER OF THE SAME FIRM TO BECOME ATTORNEY GENERAL. 

THESE INFLUENCES UNDOUBTEDLY MOTIVATED ME AND HELPED TO EXPLAIN 

WHY PERHAPS MY MAIN APPROACH WAS A LEGAL ONE, 

NOR WOULD I ACCEPT ANY OTHER PORTFOLIO AFTER I JOINED THE CABINET 

(WITH THE EXCEPTION OF MINISTER FOR POLICE ON A TEMPORARY BASIS) 

ALTHOUGH I HAD A NUMBER OF OPPORTUNITIES. 

.12 
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MY MAIDEN SPEECH IN THE HOUSE WAS ON LAW REFORM. I SPOKE FOR AN 

HOUR AND IT WAS ALL ABOUT THE RECOMMENDATIONS FOR LAW REFORM MADE 

BY THE LAW REFORM COMMITTEE OF THE LAW SOCIETY OF WHICH I HAD 

BEEN A MEMBER FOR MANY YEARS, 

MY FIRST AMENDMENT TO LEGISLATON WAS A COUPLE OF MONTHS AFTER MY 

ARRIVAL WHEN PROMPTED BY THE HON. JOHN THOMSON, WHO WAS A FAIRLY 

SILENT MEMBER AND ASKED ME TO MOVE ON HIS BEHALF, 

AS A BACK BENCHER DURING THE BRAND AND TONKIN GOVERNMENTS I MOVED 

DOZENS OF AMENDMENTS IN MY ZEAL TO IMPROVE THE LAW. 

SURPRISINGLY MY SUPPORT CANE FROM ALL PARTIES AS DID MY 

OPPOSITION, 

OUR MINISTERS FOUND ME A POSITIVE PEST, 

I COULD ONLY ACHIEVE REFORM IN BITS AND PIECES, 

HOWEVER WHEN I BECAME ATTORNEY GENERAL THE FIELD OPENED UP, 

COULD PLAN MY LAW REFORM AND COULD BRING IN WHOLE BILLS WHICH I 

DID WHENEVER I PUT GOT THE SUPPORT OF MY GOVERNMENT COLLEAGUES., 

THAT'S THE GENERAL STORY AND I SHALL NOT GO INTO MORE DETAILS 

EXCEPT TO SAY THAT EVEN I HAVE NOTICED HOW MUCH I HAVE CHANGED 

SINCE MY EARLY YEARS IN THIS HOUSE. 

WHILE THERE ARE MANY THINGS I COULD SAY PERHAPS I COULD ADD SOME 

. , . . f3 
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GENERAL COMMENTS:- 

(1) THE FIRST MATTER DEALS WITH THE REPORTING OF DEBATES, 

HAVING INSTALLED IN PARLIAMENT HOUSE EXPENSIVE AND NO DOUBT 

HIGHLY EFFICIENT ELECTRONIC APPARATUS TO RECORD THE DEBATES 

IN BOTH HOUSES, IT ASTONISHES ME THAT WE DO NOT MAKE USE OF 

IT BUT STILL MAINTAIN THE MANUAL STENOGRAPHIC SHORTHAND 

RECORDING SYSTEM. DURING THE RECENT MINING SELECT COMMITTEE 

HEARINGS, WHICH I CHAIRED, RECORDINGS WERE MADE BY MACHINE 

AND THE RESULTS WERE SUPERB AND REQUIRED NO CORRECTIONS OF 

ANY CONSEQUENCE, IN THIS RESPECT THEY WERE INFINITELY 

SUPERIOR TO THE HANSARD PROOFS OF DEBATES WHICH ARE STILL 

MANUALLY RECORDED, PLEASE DO NOT MISINTERPRET MY COMMENTS. 

THE LAST THING I WOULD WANT TO DO IS APPEAR TO BE CRITICAL 

OF HANSARD REPORTERS, I DO BELIEVE HOWEVER THAT WE SHOULD 

MAKE USE OF THE EQUIPMENT WHICH HAS ALREADY BE ACQUIRED AT 

GREAT PUBLIC EXPENSE WITH CONSEQUENT BENEFIT TO BOTH MEMBERS 

AND STAFF. 

(2) MY ADVICE TO NEW MEMBERS IS NOT TO THINK THAT THE QUALITY OF 

THEIR SPEECHES DEPENDS IN ANY WAY ON THEIR LENGTH. I AM 

PERSONALLY STRONGLY OPPOSED TO LONG SPEECHES BECAUSE IN MOST 

CASES THEY DO NOT ACHIEVE WHAT THE SPEAKERS HOPE FOR, YOU 

SHOULD NOT SPEAK UNLESS YOU HAVE SOMETHING TO SAY THAT IS 

RTH LISTENING TO. AND YOU SHOULD SAY IT AS SIMPLY AND 

SHORTLY AS POSSIBLE, THE ONLY OBJECT OF SPEAKING IS TO 

CONVEY A MESSAGE AND BE LISTENED TO. 

I • I • Lj. 
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(3) MEMBERS OF PARLIAMENT ARE LOSING STATUS AND CONTINUING TO 

LOSE STATUS, THE MORE THEY DERIDE ONE ANOTHER AND DOWNGRADE 

THEIR REMUNERATION AND CONDITIONS OR OTHERWISE THE LOWER 

WILL THEIR PUBLIC STATUS BECOME. THE FOURTH ESTATE WHICH IS 

THE MEDIA HAS ALREADY ESTABLISHED A NOTABLE ASCENDANCY OVER 

MEMBERS, IF THE PUBLIC GET THE GOVERNMENT THEY DESERVE 

MEMBERS WILL GET THE STATUS THEY DESERVE, 

(k) FINALLY COULD I SUGGEST THAT CREDIT SHOULD ALWAYS BE GIVEN 

WHERE IT IS DUE WHETHER TO GOVERNMENT MEMBERS OR OPPOSITIONS 

IRRESPECTIVE OF THEIR POLITICS. THE PUBLIC WHICH IS LARGELY 

NON-POLITICAL UNDERSTANDS THIS AND ALL MEMBERS WOULD DO WELL 

TO REMEMBER IT, ACTS OF STATESMANSHIP WHICH ARE SO RARE 

WILL OBTAIN PUBLIC RECOGNITION AND BRING THEIR OWN REWARD, 

I HAVE DONE ENOUGH PREACHING 

MAY I IN CLOSING SAY THAT I HAVE HAD A GREAT DEAL OF SATISFACTION 

OUT OF MY OWN PUBLIC SERVICE, THE FACT THAT I AM STILL IN 

TOLERABLY GOOD HEALTH, ALTHOUGH PAST THE AGE AT WHICH MOST OF MY 

CONTEMPORARIES HAVE RETIRED, SEEMS TO INDICATE THAT IT HAS DONE 

ME NO HARM, IF I HAVE MADE A CONTRIBUTION I A.M. GRATEFUL FOR 

HAVING HAD AN OPPORTUNITY WHICH HAS BEEN DENIED TO OTHERS. 

I SHOULD LIKE TO THANK MY FELLOW MEMBERS AND FORMER COLLEAGUES IN 

PARLIAMENT, MEMBERS AND FORMER MEMBERS OF THE STAFF, NOT 

FORGETTING HANSARD, AND ALL THOSE WHO HAVE HELPED TO MAKE MY LIFE 

AND SERVICE HERE COMFORTABLE AND USEFUL. 
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Dear Sir 
"The article by the Attorney General Mr 
Berinson "Law Reform Achievements of the 
Burke Labor Government" published in 
your February edition was obviously intend-
ed for publication prior to the State Election. 

The article left open the inference that law 
reform in this State has been solely or 
substantially instituted by the current 
Government. That inference is incorrect. For 
instance:- 
I. The law reform paper on limitation of ac-

tions for latest diseases was prepared at 
short notice by the previous Government. 
The report was received a few months 
before the 1983 election. The previous 
Government indicated that it considered 
that the Commission's recommendations 
raised a number of problems not the least 

BRIEF 
of which was the ability of Defendants to 
pay claims dating back many years. it 
proposed a fund for the relief of 
Asbestosis sufferers. It gave reasons for 
not proceeding with the proposals. 
The Fatal Accidents legislation was ap-
proved for drafting by the previous 
Government. 
The Restraint of Debtors Act which im-
plemented the report on absconding deb-
tors was inherited from the previous 
Government. The Bill was actually 
drafted and ready for introduction when 
the previous Government lost office. 
Legislation relating to unclaimed monies 
had been approved in principle subject to 
final drafting when the current Govern-
ment came to power. 
The report on the Strata titles Act which is 
described in the article as one of the 
"backlog" of reports inherited by the cur-
rent Labor Government was issued on 
29th December, 1982 approximately two 
months before the change of Govern-
ment. In this context it seems hardly fair 
to describe this as part of a "backlog". 

Several of the reports which the Government 
now promises to implement owe their effec- 
tive origins to the previous Attorney General. 
I refer particularly to the reports dealing with 
inter-state grants of probate and the expunc- 
tion of criminal records. I believe there may 
be a number of others. 

It is open to doubt whether the present 
satisfactory outcome of the residual constitu-
tional links exercise would have occurred, 
but for the input of the previous Attorney 
General. Mr Berinson acknowledged Mr 
Medcalf's part in that exercise (Hansard at 
page 3224 on 30th October, 1985). 

The new Criminal Injuries Compensation 
Act was largely based on the 1982 Act which 
at that time introduced completely new prin-
ciples into awards of compensation in this 
area. 

Mr Berinson risks losing some of the 
esteem in which he is held by the profession 
by minimising the enormous contribution 
made by his predecessor Mr Medcalf. 
Ian Morison 
Warren McDonald French & Harrison 


