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1. Introduction
1.1 Executive Summary
The Working with Children (Criminal Record Checking) Act 2004 (the Act), has been in
operation for six and a half years. The Act aims to contribute to the protection of children by
requiring persons undertaking, or proposing to undertake, child-related work to pass a stringent
criminal record checking process. The Working with Children Check (WWC Check) is more
intrusive than the standard pre-employment criminal record checks, which can only access
conviction records, and is a static ‗point-in-time‘ check. In comparison the WWC Check takes
into account adult and juvenile conviction charges, pending charges and non-conviction charges
along with any other information considered relevant, and is ‗live‘ meaning the criminal records
of card holders are continuously monitored whilst their card remains valid. Parliament
determined that the expansive WWC Check was warranted, to prevent from working with
children those people whose criminal record histories indicate they might harm them.
In November 2011, a review of the operation and effectiveness of the Act was commenced by
Ms Leanne Guest, a Western Australian public service officer. The Review was undertaken in
order to assist the Minister for Child Protection to fulfil her obligations under section 47 of the
Act. The findings and recommendations from the Review are detailed in this Report.
The Reviewer found that there is strong community support for the intent of the legislation and
the Act is administered effectively. A number of legislative amendments and administrative
improvements have been recommended as part of the Review, but are considered to be
enhancements to the existing operation of the legislation, as opposed to major structural
change.
1.2 List of recommendations
Recommendation 1
In consultation with relevant stakeholders, amendments are drafted to reduce the ambiguity of
the definition of ‗child-related work‘ under section 6 of the Act and related provisions. The
consideration of suitable amendments should ensure that:
(a) consistent with Parliament‘s original intent, scope remains limited to targeting the WWC
Check to those persons whose work with children affords the opportunity for the development of
relationships of trust and authority; and
(b) the suitability of developing a category of ‗children‘s organisations‘ and amending categories
to reflect changes in work practices and other legislation is considered.
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Recommendation 2
(a) Consideration is given to prohibiting Negative Notice holders from accessing the parentvolunteer exemption only if adequate mechanisms to monitor compliance and strengthen the
promotion of broad child safeguarding strategies can be identified.
(b) Consideration is given to whether persons with reporting obligations under the Community
Protection (Offender Reporting) Act 2004 should be precluded from accessing the parent
volunteer exemption under the Act.
Recommendation 3
Consideration is given to repealing section 5 of the Act, having regard to its overall benefit given
the comprehensive definition of child-related work in section 6, and the possible expansion of
persons considered to be ‗managerial officers‘ as a result of amendments to the Child Care
Services Act 2007.
Recommendation 4
Procedures for the consideration of WWC Check applications are documented.
Recommendation 5
The development and implementation of the Smart Form is progressed.
Recommendation 6
The development and implementation of the new information management system is
progressed.
Recommendation 7
Amend the Act to allow the CEO to request and receive any information needed for functions
under the Act and to provide protection from liability for persons providing such information in
good faith.
Recommendation 8
Amend the Act to allow the CEO to terminate applications prior to the CEO issuing a notice,
when reasonable attempts to contact the applicant have failed.
Recommendation 9
The structure and resourcing of the WWC Screening Unit is evaluated to determine if officer
caseload for complex cases can be reduced. This evaluation should also ensure that any extra
resources required to implement Review outcomes do not reduce service delivery capacity.
Recommendation 10
Consideration is given to whether card validity should be extended to five years, in the context
of Recommendations 9 and 11.
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Recommendation 11
The Act be amended to allow relevant disciplinary findings from prescribed employers and
professional associations to be a trigger for consideration under section 12 of the Act. Relevant
disciplinary findings are those relating to sexual behaviour towards children or serious physical
harm of a child.
Recommendation 12
Consideration is given to amending the Act to allow certain police intelligence information,
consistent with the limits and protections provided in the Queensland Commission for Children
and Young People and Child Guardian Act 2000, to be a trigger for consideration under
section 12 of the Act.
Recommendation 13
Consideration is given to redrafting section 12(8)(e) to express its intent in a clearer manner.
Recommendation 14
As part of the evaluation under Recommendation 9, the adequacy of the WWC Screening Unit‘s
compliance staffing and processes is reviewed with a view to increasing compliance capacity.
This should include clarifying the role of WA Police in supporting and possibly undertaking
certain compliance activities.
Recommendation 15
Amend the Act to remove barriers to the provision of information to WA Police where this is
necessary to perform functions under the Act or to support WA Police (and where appropriate
other law enforcement agencies) to investigate possible offences against children.
Recommendation 16
Include a provision explicitly enabling the WWC Screening Unit to provide information to law
enforcement agencies about an applicant or compliance activity where this is in the public
interest, including the investigation of possible offences against a child.
Recommendation 17
Amend section 38 of the Act to enable relevant regulatory boards/bodies as well as public
authorities to be specified in regulations.
Recommendation 18
Amend the Act to add the capacity to advise employers about the WWC status of an exemployee where this is in the public interest or needed for compliance and other legal
proceedings.
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Recommendation 19
Amend the Act to ensure that officers who are investigating compliance with the Act have clear
authorisation to do so and can enter relevant premises and obtain relevant information and
records.
Recommendation 20
As part of the organisational evaluation in Recommendation 9, the resourcing and appropriate
classification levels of the Call Centre is examined.
Recommendation 21
Consideration is given to the establishment of a funding program to support services working
with children to put in place child safeguarding strategies that include the WWC Check.
Recommendation 22
Repeal Clause 3 of Schedule 1 of the Commissioner for Children and Young People Act 2006.
Recommendation 23
Formalise governance arrangements for the WWC Screening Unit within the Department for
Child Protection to minimise possible, perceived, or actual conflicts of interest. These
governance arrangements should include channels for provision of advice such as, compliance
issues, should they occur.
1.3 Terms of reference
1. Review the operation and effectiveness of the Act.
2. Report on the extent to which the purpose of the legislation is being achieved, specifically,
but not limited to:
a) assessments undertaken and notices issued meet the requirements of the Act;
b) processes are in place to ensure that persons issued with notices and their
employers/education providers comply with the requirements of the Act; and
c) the Working with Children Check is promoted to ensure that persons are aware of their
obligations under the Act.
3. Make recommendations for improvement, including legislative amendment, that supports
the intent of the Act, namely to:
a) deter people from applying to work with children where they have criminal records that
indicate they may harm children;
b) prevent those with such criminal records who do apply, from gaining positions of trust in
certain paid and unpaid employment, and volunteer work;
c) establish consistent standards for criminal record screening for working with children and
the ethical use of such information; and
6

d) contribute to awareness that keeping children safe is a whole of community
responsibility.
1.4 Reviewer and Review Reference Group
Ms Leanne Guest was made available by her employer, the Public Sector Commissioner, to
conduct the Review. A Review Reference Group was established to assist the Reviewer in
considering data, feedback, options and recommendations. Reference Group membership
consisted of:
Mr Peter Byrne

Executive Director Corporate Services, Department for
Child Protection

Ms Jenni Collard

Director of Aboriginal Health, Department of Health

Ms Tara Gupta

General Counsel, Department for Child Protection

Dt Sr Sgt Simon Hubbard

Police Child Protection Squad, WA Police

Mr Rob Thompson

CEO, Western Australian Sports Federation

Mr Eamon Ryan

Director Professional Standards and Conduct, Department
of Education

Ms Sandie van Soelen

Director, Working With Children Screening, Department
for Child Protection

1.5 Methodology
The Reviewer informed herself in a variety of ways about matters to be examined under the
terms of reference. A public submission process took place between 30 November 2011 and
29 February 2012. Notices advertising the Review and inviting submissions were placed in The
West Australian, community and regional newspapers. The Review was also promoted on the
Working with Children Check website (www.checkwwc.wa.gov.au).
The Reviewer wrote to government and non-government organisations and to relevant interest
groups inviting submissions to the Review. The Reviewer received 38 submissions, listed in
Appendix 1.
In addition to considering the written submissions, the Reviewer held meetings with persons
considered to have an interest or involvement in the Act. Considerable time was spent meeting
with staff in the Working with Children (WWC) Screening Unit and observing work processes
and community education activities. Statistical data was provided by the WWC Screening Unit,
Department for Child Protection. The Reviewer also read a number of WWC Card applications
and the consideration(s) applied under the Act in cases where the applicants had some form of
criminal record.
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2. Overview of the Act
The Act was passed by Parliament on 26 November 2004 and was assented to on
8 December 2004. During 2005, the WWC Screening Unit was established within the then
Department for Community Development, now Department for Child Protection. The Act was
proclaimed on 1 January 2006 from which time the WWC Screening Unit began to receive
applications for the WWC Check.
2.1 Impetus for a WWC criminal record checking scheme
In 1996 the New South Wales Royal Commission into the New South Wales Police Service
triggered concerns about persons who were in positions of trust and authority and where they
used their positions and status to access and abuse children. New South Wales and
Queensland introduced centralised checking schemes in 2000 and 2001, respectively.
Internationally, the Home Office in the United Kingdom established the Criminal Records
Bureau in 1999 to undertake criminal record checks for those working with children in response
to what appeared to be an increasing number of incidents. The infamous Soham Murders of
two ten year old girls in August 2002 by Ian Huntley (a caretaker at a local high school) lead to
an inquiry chaired by Sir Michael Bichard. The Bichard Inquiry began in January 2004 and
included a major focus on the effectiveness of vetting practices.
In Western Australia community support for a vetting scheme was building and came to
prominence in 2002 through the Archbishop of the Anglican Church, (and later also the National
Council of Churches) requesting that the Government consider the proposal. On 24 June 2003,
the then Department for Community Development hosted a stakeholder forum on the
Government‘s proposal for mandatory criminal record screening for people working with
children. The elements of a proposed scheme included many features of the Queensland
scheme which was considered the most rigorous and effective criminal record checking model
for people in child-related work at that time.
Input from the stakeholder forum, further research and consultation shaped the proposed WA
Act. This included input from the United Kingdom Criminal Records Bureau following the report
of the Bichard Inquiry in May 2004.
2.2 Features of the Act
The aim of the Act as expressed in the 2004 second reading speech was to contribute to the
protection of children by requiring that persons working with them in a contract of employment
(paid or unpaid employee, volunteer over 18 years, self-employed person or a Minister of
Religion) undertake an extensive check of criminal records1. Persons with certain convictions or
charges assessed as putting children at risk of sexual or physical harm would be barred from
starting or continuing in child-related work.
1

Western Australia, Parliamentary Debates, Legislative Assembly, 20 October 2004, p.6946.
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In practice, contact between adults and children occurs throughout society and it was not the
intent of the legislation to intrude on normal social or family life2. Considerable care was
invested in crafting the definition of ‗child-related work‘, to focus on work where the services to,
and activities with, children occurred over time, and where relationships of trust and authority
were likely to develop.
The criminal history considered by the Act includes adult and juvenile convictions, spent
convictions, pending charges and charges that did not result in conviction (non-conviction
charges). This is broader than the standard National Police Certificate that the general public
would be familiar with as part of a normal employment application process.
Including non–conviction charges in the consideration of a WWC application was consistent with
advice received from New South Wales, Queensland and also the United Kingdom. This
decision reflected international and national literature about the difficulty of finding guilt ‗beyond
reasonable doubt‘ for sexual offences against children, but where there was substantial
information supporting a risk of harm to children in child-related work.
Successful applications for a WWC Check result in an Assessment Notice commonly known as
the Working with Children Card (WWC Card), which is valid for three years across all types of
child-related work, unless relevant new offences are notified. Persons whose criminal record
and other relevant information is assessed as indicating an unacceptable risk of harm are
issued with Negative Notices and are barred from undertaking child-related work. At the time
that the legislation was drafted, the danger of the card being considered to stand alone as a
sign of good character was recognised and it was intended that information about the other child
safeguarding strategies would be promoted.
The schedules of the Act and decision making criteria are constructed to allow for discretionary
decisions to be made with regard to the issue of a Negative Notice or Assessment Notice.
Decisions must consider convictions, pending and non-conviction charges, depending on the
exceptional or particular circumstances of the case, but with regard to the best interests of
children as the paramount consideration. Only a small number of Class 1 convictions where an
adult has sexually penetrated a child under the age of 13 years old are exclusionary. It was
considered that in these circumstances there could never be an exceptional circumstance
sufficient to mitigate risk if the person were to be approved as eligible to undertake child-related
work.
The legislation provides for internal and external natural justice provisions, with persons able to
appeal Negative Notice decisions to the State Administrative Tribunal.
The Act was phased-in progressively over five years, with those areas considered highest risk
phased in first. Areas deemed high risk included volunteers working with the youngest children,
self-employed persons and certain new employees.
Fees for the WWC Check are established in a schedule in the Working with Children (Criminal
Record Checking) Regulations 2005 (the Regulations). Government determined that full cost
2

Western Australia, Parliamentary Debates, Legislative Assembly, 20 October 2004, p.6947.
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recovery would not be sought3. It was unknown at the time when the legislation was introduced
what the check would cost, but the fee for applicants in paid child-related work was originally set
at $50 which at that time was only $5 more than the standard National Police Certificate through
WA Police, which did not involve assessment or on-going monitoring. A notional fee of $10 was
originally set for volunteers, the same at that time as the volunteer check undertaken by the
Department for Communities in conjunction with WA Police. This small fee was viewed as
important to assist in targeting the WWC Check to only those in child-related work, discouraging
volunteers who were not in child-related work from applying.
Amendments to the Act were proclaimed on 6 October 2010 following consideration of how the
Act had been operating since its introduction and at the direction of the Minister for Child
Protection. These amendments strengthened certain provisions so that persons who posed a
risk to children would more likely be refused a WWC Card or have their card removed. A full
review of the Act was not undertaken at this time, as this was deferred to the current statutory
review. A summary of the 2010 amendments is contained in Appendix 2.
2.3 Administration of the Act
When the Act was passed it had been the intention of Parliament for the responsibility of the Act
to reside temporarily with the then Department for Community Development with a view to
transfer responsibility to the Commissioner for Children and Young People when that position
had been properly established4. Legislative provisions for this to occur were included in the
Commissioner for Children and Young People Act 2006 Schedule 1 which has not been
enacted. This is discussed further in Chapter 7 of this report.
The legislation rests all decision making authority with the Chief Executive Officer of the
Department responsible for the administration of the Act. This is currently the Director General
of the Department for Child Protection. Since its inception, the Director General has delegated
all powers related to the Act to the Director of the WWC Screening Unit. While being a division
of the Department for Child Protection, the WWC Screening Unit in practice operates largely
autonomously, and is located in separate premises from the other offices of the Department.
Currently, the WWC Screening Unit operates with 43 permanent FTE and up to five additional
temporary staff in the following business units:


Screening
Receives and assesses applications for the WWC Check.



Community Engagement and Policy
In the context of child safe and friendly practices, this team promotes awareness and
compliance of the WWC Check to persons undertaking child-related work and their
employers, parents and community organisations. This team is also responsible for inhouse training, evaluation and policy.

3
4

Western Australia, Parliamentary Debates, Legislative Assembly, 20 October 2004, p.6948.
Ibid.
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Compliance and Monitoring
Includes ascertaining whether existing card holders are charged or convicted with new
offences requiring reassessment; persons holding Negative Notices are complying with
those notices; persons undertaking child-related work and their employers are complying
with the Act.



Legal
Provides advice on the application of the Act, specifically in regard to consideration of
applications, the monitoring and prosecution of non-compliance, ongoing legislative
development and interpretation, responding to reviews of Negative Notice decisions
before the State Administrative Tribunal and related court work.



Business and Systems Support
Administrative support to the WWC Screening Unit, including contract and information
system management.

The current organisational chart of the WWC Screening Unit is provided at Appendix 3.
2.4 The cost of operating the WWC Screening Unit
The WWC Screening Unit is resourced through a combination of fees revenue, contributions
from the Departments of Education and Health and consolidated fund revenue to the
Department for Child Protection. Resources available therefore vary and are not known at the
start of a financial year.
In total $9,680,503 was used in the 2010/11 financial year by the WWC Screening Unit to
support the administration of the Act. Of this approximately $5 million was spent on external
contracted services (such as WWC Card processing and criminal record checking) and $3.3
million was allocated to salary costs.
Income received from fees
In 2010/11, $3,616,340 was received from fees paid for WWC applications. This represents
approximately 74% ($4.9m) of the external contract costs incurred that financial year. For each
application the external contract costs are approximately $53.60 for a paid worker and $38.15
for an unpaid/volunteer applicant. These external contract costs are paid by the WWC
Screening Unit to Australia Post for managing the initial application process, CrimTrac for the
criminal record check, and Placard for manufacturing the card (further detailed in Chapter 4).
The income varies widely in line with numbers of applications as may be seen from the Graph at
figure 2.1, below.
When the WWC Screening Unit internal costs are taken into account (including internal
assessment, compliance, legal, community education and administrative functions), the true
average cost per card to Government is $955. As discussed further in section 4.7, below, the
fees for paid workers and volunteers are heavily subsidised by Government. The more
applications received, the bigger the gap between income received and cost of the checks.
5

Department for Child Protection, Annual Report 2010/2011, p.51.
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Statistics
Since the WWC Scheme was introduced on 1 January 2006, over 500,000 applications had
been received for a WWC Check, and as at 31 May 2012 in excess of 488,000 cards had been
issued6.
Figure 2.1: Over the counter applications for WWC Checks (by month)

The above chart shows the number of WWC Check applications which were lodged at an
Australia Post outlet by month and year. The 2012 data is correct up until 31 May 2012.
The trend which is reflected in the above chart illustrates the number of applications which have
been lodged at Australia Post over the six years of the WWC Screening Unit‘s operation. Of
further note is the pattern of peaks and troughs in the number of applications lodged each
month over the year. This fluctuation is a challenge for the WWC Screening Unit to manage.
More specifically the number of applications by calendar year is as follows:
2006
22,374

2007
68,536

2008
74,708

2009
96,728

2010
100,637

2011
91,384

2012
53,5107

At the end of May 2012 there were over 283,000 ‗current‘ WWC Cards in place. Western
Australia currently has 1.57 million people aged between 15-64 years considered to be of
working age8. This equates to around one in five working age persons holding a WWC Card,
however, taking into account persons over the age of 64 volunteering and/or remaining in the
workforce, the true ratio is likely to be closer to one in six or seven persons over working age.
What is not known, however, is the number of people who are in child-related work and have
6

Includes WWC Card renewals.
2012 Figures are to 31 May (5 months of data).
8
Australian Bureau of Statistics, cat. no.3235.0 Population by Age and Sex, Regions of Australia, 2010.
7
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never applied for a WWC Check or how many have applied and are in fact outside the scope of
the Act.
As at May 2012 there were 285 Negative Notices in place, prohibiting those people from
engaging in child-related work. There were also eight Interim Negative Notices in place.
Persons who are considered to pose an immediate risk to children whilst they are in childrelated work are issued with an Interim Negative Notice prohibiting such employment while the
assessment is underway9. A further 17 cards have been cancelled where there has been a new
charge or conviction of concern. This occurs primarily as a result of notifications from WA
Police. These numbers do not reflect the number of WWC Cards that have been withdrawn
when card holders‘ criminal record histories have been challenged. However, the WWC
Screening Unit‘s information system is not currently able to accurately identify the specific
number of people who undertake this action.

Figure 2.2: Applications for a WWC Check by Work Category

Data source: WWC Screening Unit Data from 2008 to 2012. This data is likely to include some applications which
were submitted under the incorrect category. For an explanation of categories, see Appendix 4.

Of the 19 categories of child-related work, the bulk of applications for WWC Checks are
received in relation to the following categories:


Category 3: an educational institution for children which comprises the public and private
education sector and is inclusive of teachers and others employed at schools and other
training facilities (39.35%);



Category 13: a ward of a public or private hospital in which children are ordinarily
patients which includes Princess Margaret Hospital for Children, Bentley Child and

9

Section 13 of the Act.
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Adolescent Mental Health Unit, all emergency departments, staff in public and private
hospitals who are assigned to designated children‘s wards, and all regional hospitals
which do not have specific wards designated for children but ‗ordinarily‘ accommodate
children (16.54%); and


Category 12: a club association or movement (including of a cultural, recreational or
sporting nature and whether incorporated or not) with a significant membership or
involvement of children, but not including an informal arrangement entered into for
private or domestic purposes. Category 12 is broad and is comprised of a diversity of
community groups which include a significant number of volunteers (7.09%).
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3. Scope – who is in child-related work
3.1 Legislative intent
The difficulty of defining which types of work should be considered ‗child-related‘ was
recognised from the outset. Parliamentary consideration acknowledged that community
consensus on the types of occupational groups and settings which should be included would
never be achieved, and that the aim was to ―achieve a considered balance‖10.
The areas of work that were identified as requiring the WWC Check were considered to be
those ―that offer opportunities for sustained contact with children in which the usual duties of the
work involve, or are likely to involve, contact with a child in connection with a range of services
and workplaces‖11. Work where contact with children was incidental was not included in the
scope as it was known that such legislation could not prevent opportunistic behaviour from
taking place in any public setting. Parliament recognised that the Act needed to be carefully
constructed to prevent it being applied beyond its intent.
Exclusions and exemptions were put in place to try and ensure that those not intended to come
within the scope of the Act were precluded from applying. Children working along-side adults in
workplaces that were not ‗child-related‘, and employers of children, for example workplaces
such as fast food restaurants, were considered appropriately out of scope as this environment is
covered by other industrial or equal opportunity law12.
Further areas where Parliament determined the legislation would not operate were that of
parents undertaking child-related work on a voluntary basis in environments where their children
were present, and persons interacting with children in a normal social environment. In this
context, it was not considered appropriate ―to make it impossible for people to do the things they
have been doing for years‖13, such as a nephew or next-door neighbour babysitting a child, or a
parent volunteering at a school canteen. It was recognised that children have contact with the
parents of their friends and other children through a range of normal social interactions.
Requiring parents who volunteer at places where their child is enrolled or in activities with their
child to have the WWC Check would be an undesirable intrusion on normal family life. Other
more suitable child safe practices that responsible employers should put in place could be used
for these particular volunteer positions.

10

Western Australia, Parliamentary Debates, Legislative Assembly, 20 October 2004, p.6946
Ibid.
12
Western Australia, Parliamentary Debates, Legislative Assembly, 26 October 2004, p.7286
13
Western Australia, Parliamentary Debates, Legislative Assembly, 26 October 2004, p.7284
11
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3.2 Definition of child-related work
Under section 6 of the Act, a person is undertaking ‗child-related work‘ and is required to apply
for a WWC Check when the work is carried out:





under an agreement with another person (written or unwritten) to do the paid or
volunteer work;
as a self-employed person carrying on a child-related business;
as a Minister of Religion or in any other capacity for the religious purposes of a religious
organisation; or
by a student with another person that may or must be undertaken as part of the
student‘s course of study.

Section 6 of the Act determines that work is only child-related when the person‘s usual duties
involve, or are likely to involve, contact with a child in connection with one of the 19 categories
of child-related work which are outlined in the legislation. Persons exercising functions under
the Act are also required to undertake a WWC Check14.
For each category, a range of exemptions may also apply. Section 6 directs that all voluntary
child-related work carried out by a child is exempt, and also provides an exemption for
employers of children and people who work alongside children, with further exemptions as
prescribed by the Regulations. The Act and Regulations currently provide 29 exemptions, of
which 14 relate to the parent volunteer exemption (discussed below)15. A summary of the
categories of child-related work and relevant exemptions is provided in Appendix 4.
The Act places responsibility for determining if an individual is in scope on both the applicant
and his or her employer (if relevant). An employee or self-employed person who is within scope
but does not apply for a WWC Check commits an offence under the Act and risks penalties of
up to $60,000 and five years imprisonment16. An employer that knowingly engages a person in
child-related work, without that person obtaining or applying for a WWC Check is liable for a fine
of $12,000 and imprisonment for 12 months17.
3.3 Issues and recommendations
a) Ambiguity and expansion of scope
The complexity of interpreting and applying the definition of child-related work was raised in a
number of submissions. The Western Australian Sports Federation advised that the ambiguity
of the legislation requires sporting organisations to devote significant time and resources to
interpreting the legislation, time that could be better spent focusing on ―broader child safe
strategies‖18. Terms in section 6 that submissions highlighted as being ambiguous included:

14

Section 6(1)(b) of the Act.
Regulations Sch. 1.
16
Section 24 of the Act.
17
Section 22 of the Act.
18
Western Australian Sports Federation, Submission to WWC Act review, 29 February 2012.
15

16



The ‗usual duties‘ of the work;



‗in connection with‘;




‗likely to involve‘ contact with children;
‗significant‘;



a ‗club, association or movement‘ (‗movement‘ was identified as being particularly
problematic); and
‗ordinarily‘ patients.



Given that sporting and community organisations are largely volunteer based, the burden of
determining who in the organisation is required to apply for a WWC Check is acknowledged as
presenting a potential disincentive for persons to take on such administrative roles.
The administrative burden placed on private and government employers is also acknowledged,
particularly in organisations with numerous, dispersed employees. There is a danger that the
administrative difficulty of determining scope for some organisations leads to ‗blanket‘
requirements for staff to apply for WWC Checks, resulting in applications for work where child
contact is marginal and incidental. This is contrary to the intent of the legislation.
‗Blanket‘ policy whereby employers instruct all staff to have WWC Checks is problematic
because the legislation clearly does not give the WWC Screening Unit a mandate to carry out
the required intrusive criminal record check on persons who are not in child-related work. This
creates not only resource inefficiency but conflict between employers and the WWC Screening
Unit. There have been instances where employees‘ jobs are in jeopardy because the employer
insists on a WWC Check but the WWC Screening Unit rejects the application on the grounds
that the applicant is not in child-related work. This issue is discussed further under 3.3(d) below.
The WWC Screening Unit has developed a range of materials to educate employers and
employees about the scope of child-related work. The Reviewer considered these materials to
be clear and user-friendly, notwithstanding the complexity of legislation. WWC Check
information sessions for employers (discussed further in Chapter 6) are a valuable free resource
for employers, including those from volunteer and/or community organisations, to gain a
practical understanding of how to determine which persons will be in scope. However, for those
persons at the ‗grey‘ edge of the definition, where it is not easily apparent if a WWC Check will
be required, the WWC Screening Unit is precluded from providing organisations with a definitive
answer. The legislation is premised on the applicant/employer having the knowledge of what
that person does –the usual duties of the work. The usual duties of a job can also change over
time and work that is not initially child-related work can become so.
It is therefore important that the definition of child-related work is as simple to understand and
apply as possible. Any attempt to define a concept such as child-related work will inevitably
result in ambiguity at the margins. Significant restructuring of the existing definition may only
result in greater community confusion. While there is capacity for the simplification of section 6,
refinement not wholesale change is possible, having regard to comparative definitions in the
other Australian jurisdictions, which are not markedly different to that in Western Australia.
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Any refinement to the definition of child-related work should also examine if the existing
language requires contemporisation. The Department of Health submitted that reference in
section 6(1)(a)(xiii) to ―ward of a public or private hospital‖ is:
“limiting from a WA Health perspective as it reflects an old-fashioned traditional
approach towards health service delivery… (and) does not align to the current worldwide shift towards a more community based approach”.19
One suggestion to reducing the complexity in determining child-related work was to broaden the
coverage or scope of the WWC Check20. Other submissions sought to broaden scope by
allowing the employer or applicant to determine if they required a check, on the basis that these
people are best placed to understand if the nature of the role potentially places children at risk21.
Consultations undertaken by the Reviewer revealed a consistent level of frustration when
applications are rejected by the WWC Screening Unit because they are not assessed as being
within the scope of child-related work.
At first glance, broadening the scope is an attractive proposition. This would be done through
either determining certain workplaces, for example hospitals, to be within scope regardless of
occupation, or through applicants self-selecting. However, closer examination reveals problems
with this position. Firstly, criminal record information accessed as part of the WWC Check goes
beyond that of a standard criminal record check and should only be accessed by a government
agency with good reason. In the case of the Act, the expansive check is justified on the basis
that the protection of children is deemed more important than the privacy of the individual, but
only in very limited circumstances where the work clearly involves sustained contact with
children in a child-specific context.
Secondly, the WWC Check comes at a cost to the individual and the taxpayer. Expansion of
scope would require an additional resourcing commitment from Government.
The most significant counter-argument against broadening the scope is that it risks weakening
that which the Act is designed to promote – the safety of children. If persons apply for WWC
Checks when they have little meaningful contact with children, the value of the check is
diminished and the risk of it being merely one more administrative requirement is exacerbated.
Furthermore, WWC Checks being commonplace is likely to contribute to community
complacency for ensuring child safe environments.
The Reviewer is of the view that scope should not be expanded unless the administrative
burden on organisations can be demonstrated to be of significant magnitude, and that the
majority of employees would be within scope.
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Department of Health, Submission to WWC Act Review, 24 February 2012.
Western Australian Local Government Association, Submission to WWC Act Review, 28 February
2012.
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Department for Communities, Submission to WWC Act Review, 28 February 2012; Surf Lifesaving
Australia, Submission to WWC Act Review, 29 February 2012.
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In this context, consideration should be given to creating a category of ‗children‘s organisations‘
within the Act, and all persons employed by the organisation would be considered within scope.
This category would provide for children‘s hospitals, schools, child care centres, youth detention
centres and children‘s residential facilitates. The WWC Screening Unit advises that through
administering the Act for six years, it is apparent that the overwhelming majority of staff working
within these workplaces would be expected to have contact with children in connection with their
work. Relevant existing components of section 6 would be collapsed into this new category,
allowing for streamlining of the child-related work definition. Given that such organisations are
established solely for the care, service, or protection of children, placing a blanket WWC Check
requirement is not considered to be inconsistent with the intent of the Act. Administrative
savings would be made for both the WWC Screening Unit and employing entity through not
having to scrutinise the usual duties of positions such as cooks, gardeners and handymen
employed by these services to see if they fit within the current definition of child-related work.
The existing legislative exemptions would apply such as exemptions for volunteers under
18 years of age.
Other possible strategies for reducing the ambiguity of ‗child-related‘ while targeting the WWC
Check as intended by Parliament may include the following:








making it clear that in the context of the terms ‗usual duties‘, ‗contact‘ and ‗in connection
with‘ section 6(1)(a) of the Act, that child-related work is about the provision of a service
to children or the conduct of activities with children, not incidental interaction with
children.
defining the term ‗proposed to be‘ (section 9(1), section 9A(2)(a) and section 10(1)) so
that it clearly applies to those who are to commence child-related work because they
have been offered a position or a placement, or because they are opening a business.
Currently this term can be interpreted too widely to apply to those who may be
undertaking such work in the future or who would like to be.
defining the term ‗ward‘ as used in section 6(1)(a)(xiii) so that for the purposes of the Act
it applies to hospital services that accommodate children overnight as was originally
intended. Currently this category is applied to work where there are one-off medical
procedures where it is unlikely that there would be time for relationships to develop. It is
also noted that medical and allied health practitioners also have extensive checking
though registration requirements22 and there is little child protection benefit to capturing
those who are at the ‗edges‘ of child-related work.
remove, amend or add categories to better reflect the current areas where child-related
work is undertaken and to take into consideration changes to other legislation.
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Health Practitioner Regulation National Law Act 2010 currently applies to chiropractic, dental, medical,
nursing and midwifery, optometry, osteopathy, pharmacy, physiotherapy, podiatry and psychology with
more national boards coming under the scheme in July 2012.
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RECOMMENDATION 1.
In consultation with relevant stakeholders, amendments are drafted to reduce the
ambiguity of ‘child-related work’ under section 6 of the Act and related provisions. The
consideration of suitable amendments should ensure that:
(a) consistent with Parliament’s original intent, scope remains limited to targeting the
WWC Check to those persons whose work with children affords the opportunity for the
development of relationships of trust and authority; and
(b) the suitability of developing a category of ‘children’s organisations’ and amending
categories to reflect changes in work practices and other legislation is considered.

b) Parent volunteer exemption
Six submissions argued for the removal or modification of the ‗parent volunteer exemption‘. This
exemption operates in a number of areas, for example where a parent is volunteering at a
school that his or her child is enrolled in. Where the parent volunteer exemption is applied to a
category of child-related work, the parent is not required to hold or apply for a WWC Check.
Submissions that argued for the removal of the parent-volunteer exemption did so on the basis
that parents are just as likely to harm children as non-parents, and removing the exemption
would be an effective risk reduction strategy.
The Act was not intended, nor is it able, to guarantee safety for children. Instead, it
supplements the community‘s broad responsibility for this area. The community expects
parents to have an active interest and involvement in their child‘s development and this will
often involve volunteering in activities that their child is involved in. Requiring WWC Checks for
‗normal life‘ was not the intent of the Act (see section 3.1 of this Report). Removing the parent
volunteer exemption is not supported by the Reviewer, as it would be an unnecessary
impingement on parents‘ opportunities to interact with, and support the development of, their
children.
The Reviewer also considered whether the existing parent volunteer exemption should be
modified to so that it could not be accessed by parents who hold a Negative Notice.
Submissions received on this matter were strongly of the view that where a person has been
issued a Negative Notice, it is appropriate that this person‘s access to normal social life should
be curtailed to the extent of removing them from this exemption, to the overall benefit of the
safety of children. Removing Negative Notice holders‘ access to the parent volunteer exemption
at first appears a sound policy response to strengthen the protections provided by the Act.
Closer consideration however, raises serious implementation issues and possible unintended
consequences that the Reviewer‘s deliberations have not been able to resolve.
The first concern is that if Negative Notice holders are not able to access the parent volunteer
exemption, ensuring compliance is problematic. The identities of Negative Notice holders are
appropriately kept confidential and it would not be possible for an organisation to know if their
parent volunteers held Negative Notices. The onus would be on the Negative Notice holder to
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refrain from undertaking child-related work which would include not availing themselves of the
parent volunteer exemption. However, if that person was actively seeking out opportunities to
deal inappropriately with children, the prohibition alone is unlikely to be effective.
Given this, the Reviewer then considered whether imposing significant penalties for Negative
Notice holders undertaking parent-volunteering child-related work would be a suitable deterrent.
This is an option, but to have a real impact, the threat of discovery for non-compliance must be
high. Monitoring the activities of 285 Negative Notice holders23, while possible, would be
extremely resource intensive. It should be noted that Chapter 6 discusses the current
compliance activities undertaken and raises concerns about existing compliance capacity.
Given this, new compliance requirements should be considered with caution.
The introduction of a prohibition will be ineffectual if compliance cannot reasonably be
monitored. Accordingly, the Reviewer‘s second concern was that the overall effect would be a
more unsafe environment for children. Such a situation would occur if organisations, through a
false sense of security which was based on the assumption that parent volunteers were not
Negative Notice holders, then reduced their overall child safety strategies. The success of the
legislation is based on organisations adopting a suite of complementary strategies which
prevent children from being harmed, as opposed to the sole dependency on the WWC Check. It
must be remembered that Negative Notice holders are only those persons that have applied for
a WWC Card who have existing criminal records. Many persons who seek to harm children,
whom also include parents, will not have a criminal record, or have not needed to apply for a
WWC Card.
The Reviewer‘s third concern was the possible amendment‘s unintended consequences on
normal societal and family life. As discussed under issue 3.3(a) above, the definition of childrelated work is ambiguous, and this ambiguity is heightened in the parent volunteering realm. A
parent Negative Notice holder who is committed to complying with the legislation may feel
unequipped to distinguish between volunteer child-related work under the Act, and normal
parental involvement. Accordingly, these parents may remove themselves from any public
involvement in their child‘s life.
The Reviewer acknowledged that it does not appear appropriate that someone deemed not safe
to work with children in the paid context, can currently do so under the Act if they are a parent
volunteer. However, unless the issue of compliance can be addressed, and the community is
willing to accept possible negative social impacts, the Reviewer reached the view that any
proposal to remove Negative Notice holder access to the parent volunteer exemption should be
treated with caution. If amending the Act to address the perceived anomaly is Government‘s
preferred strategy, increasing the Unit‘s compliance capacity and making improvements to
promote child safeguarding strategies, as discussed in Chapter 6, is essential to address the
risk of increased complacency and overreliance on the WWC Card.
At the heart of this issue is that the community is most concerned about paedophiles, who may
exploit the opportunities for access to children that child-related work provides. It is important to
23
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remember that not all Negative Notice holders are in this category. Convicted paedophiles are
subject to the Community Protection (Offender Reporting) Act 2004 (CPOR Act). Under this
legislation, persons convicted of prescribed offences, mainly relating to sexual behaviour
towards children, are listed on a register and may be subject to court imposed prohibition
orders.
An option possibly better targeted to address community concerns regarding child safety may
be to ensure that the parent volunteer exemption is not available to convicted sex offenders
subject to reporting provisions under the CPOR Act. Given the grave nature of the prescribed
offences, and that a conviction must be recorded, the Reviewer considered that this may be a
more acceptable bar at which to constrain parental involvement in their child‘s development. It
would also cover persons convicted of child sex offences who do not undertake child-related
work in a paid capacity. It is noted that the Act and CPOR Act were introduced back-to-back in
2004 with the intention that they work together and this proposal may be an appropriate
development of that intent.
RECOMMENDATION 2.
(a) Consideration is given to prohibiting Negative Notice holders from accessing the
parent volunteer exemption only if adequate mechanisms to monitor compliance and
strengthen the promotion of broad child safeguarding strategies can be identified.
(b) Consideration is given to whether persons with reporting obligations under the
Community Protection (Offender Reporting) Act 2004 should be precluded from
accessing the parent volunteer exemption under the Act.

c) Managerial officers
Section 5 of the Act deems that ‗managerial officers‘ of licensed child care centres are taken to
carry out a child-related business and as such must apply for a WWC Check (managerial
officers are as defined in the Child Care Services Act 2007 section 3).
This deeming provision was intended to capture persons who may access child care centre
premises because of their position on the management board, but do not have regular contact
with children. Undertaking this role alone, these individuals would not be included within the
scope of section 6 of the Act. Currently under this provision, managerial officers of national
child care companies need to apply for a Western Australian WWC Check, even if they do not
visit Western Australia. The Reviewer questioned the overall benefit of section 5, on account of
the administrative compliance burden on child care organisations, and given that section 6
adequately captures all persons working within a child care centre.
The introduction of national child care industry regulatory harmonisation intends to amend the
definition of managerial officer under the Child Care Services Act 2007. As these amendments
are yet to be fully implemented, it is not clear as to whether the impact will be to expand or
contract the scope of persons considered to be ‗managerial officers‘. It is possible that the
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effect would be to further widen the scope of persons that have a financial or administrative role
in the overall operations of a child care centre, but do not work at the child care premises, and
may not even be in Western Australia.
RECOMMENDATION 3.
Consideration is given to repealing section 5 of the Act, having regard to its overall
benefit given the comprehensive definition of child-related work in section 6, and the
possible expansion of persons considered to be ‘managerial officers’ as a result of
amendments to the Child Care Services Act 2007.

d) Conditional notices
In his submission to the Review, the Hon Justice Chaney, President of the State Administrative
Tribunal (SAT), endorsed comments made in the 2009-2010 SAT Annual Report, suggesting
that consideration could be given to amending the Act to allow for ‗conditional notices‘.
Conditional notices allow for an assessment to be made of the risk to children in relation to the
type of work to be undertaken by the applicant. For example, a risk assessment of a health
nurse treating sick children who have been admitted to hospital, who has regular and on-going
contact with children during the time they are on the ward, would be more rigorous than that for
a health technician who takes blood, or performs other functions on all patients, some of which
include children, and whose contact with children is limited.
Under a conditional notice system, an Assessment Notice is not transferrable. An employee
would have to apply for a new check if they changed employer, type of work or had multiple
employers (for example, because they were employed in child-related work and also did
voluntary work in their spare time). The current system provides for a transportable card, where
the same level of rigour is applied to the consideration of all applications.
Justice Chaney‘s preference for conditional notices is based on the following:
“The Tribunal‟s experience is that an increasing number of employers are requiring their
employees to hold Assessment Notices under the WWC Act, notwithstanding that
particular employees may have very limited contact with children… ”. 24
The concerns expressed by Justice Chaney reflect the trend observed by the Reviewer for
employers to want to take a risk-averse approach and insist that their employees apply if they
have any contact, or even the possibility of contact, with children, regardless of whether their
work would be considered child-related for the purposes of the Act. In consultations the
Reviewer was also advised of employers requiring potential job applicants to be WWC Check
card holders, even though the legislation precludes persons from applying for a card until they
are employed, or proposed to be employed, in child-related work.25
24
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State Administrative Tribunal, Annual Report, 2009-2010.
Section 9(1) of the Act.
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This tendency is understandable, given that scope as defined in the Act is complex and often
ambiguous (see discussion in issue 3.3(a) above), so it may be administratively more efficient
for the employer to apply a blanket policy, rather than consider the work undertaken by each
staff member in the organisation. Employers will also be aware that they commit an offence
under the Act if they employ a person in child-related work who does not hold, or has not
applied for a WWC Card26, and this may sway their judgement for positions where it may not be
immediately apparent if the work falls within the scope definition. A further factor contributing to
this tendency is that employers may feel that they are providing a safer workplace and
contributing to the overall protection of children in the community if they require all employees to
hold a WWC Card.
Conditional notices was an option considered when the legislation was originally developed,
however a transportable card was the preferred option, as it was considered to be the most
administratively efficient and cost-effective option overall. The transportable system was also
consistent with the intent that the scope of child-related work be strictly limited. A conditional
notice system would require persons to reapply for WWC Cards or seek amendment to the
condition when changing employment. Employers would also be required to understand the risk
profiles of roles within their organisation and ensure that employees hold the correct type of
Assessment Notice for the job they are performing. The Reviewer considers a conditional
notice system to be more administratively burdensome and potentially more complex than the
current system.
The Reviewer agreed with Justice Chaney that currently too many people with limited contact
with children are applying for WWC Checks. Following consideration of submissions and
consultations, the Reviewer reached the view that this occurs due to some employers and
employees not adequately understanding the definition of child-related work and the policy
rationale behind scope being so strictly targeted.
The legislation is still relatively new and as it becomes more established it is anticipated that the
community will reach a more sophisticated level of understanding about the definition of childrelated work and how it is correctly applied in the workplace. Significant promotional effort is
undertaken by the WWC Screening Unit to explain that scope is deliberately limited. Whilst
inroads have been made, the sheer size of the population that is impacted by the legislation
means that achieving critical mass for this knowledge will take some time.
The Reviewer considered that the best strategy to address the concerns expressed by Justice
Chaney is to tackle the community‘s misunderstanding of what is child-related work. The
adoption of Recommendation 1 (above) would reduce the ambiguity of section 6. In addition,
the current community education function must be continued and extended to ensure that
persons are aware of their rights and responsibilities under the Act, including the definition of
child-related work, and most importantly, its policy rationale. The community education function
is discussed in Chapter 6.

26

Section 22 of the Act.

24

4. Processing WWC Check applications
4.1 Overview of the legislative requirements
Part 2 of the Act outlines the process through which applicants apply for an Assessment Notice,
and how that application is to be considered by the CEO in determining whether an Assessment
Notice or Negative Notice will be issued. Mandatory information to be contained in the
application is detailed in sections 9 and 10 of the Act and provision is also made here for the
setting of an application fee, as prescribed in the Regulations. Section 11 enables the applicant
to withdraw their application at any time before an Assessment Notice is issued, provided an
Interim Negative Notice has not been issued, or if the application has been required by the CEO
under section 17. Section 17 is where a notification has been provided by WA Police to the
WWC Screening Unit, advising of a change in a WWC Card holder‘s criminal record status.
On receipt of an application and the checking of the applicant‘s criminal record, section 12 of the
Act provides a strict framework for how the person‘s criminal records, if present, must be
assessed. The legislation provides the CEO with no discretion in instances of:




Adult Class 1 convictions (where a Negative Notice must be issued)27;
Class 3 records that have resulted in a non-conviction (Assessment Notice must be
issued)28; or
Absence of a criminal record (Assessment Notice must be issued)29.

In the remainder of circumstances, section 12 directs a default determination of either an
Assessment Notice, unless ‗particular‘ circumstances are considered to apply, or a Negative
Notice, unless ‗exceptional‘ circumstances are considered to apply. In determining if
exceptional or particular circumstances are relevant, the CEO must have regard to the criteria
established in section 12(8) of the Act, which are as follows:
(a)
(b)
(c)
(d)
(e)

(f)
(g)

the best interests of children;
when the offence was committed or is alleged to have been committed;
the age of the applicant when the offence was committed or is alleged to have
been committed;
the nature of the offence and any relevance it has to child-related work;
the effect of future conduct by the applicant in relation to a child if that future
conduct were the same or similar to conduct the subject of —
(i)
any offence committed by the applicant; or
(ii)
any charge against the applicant;
any information given by the applicant in, or in relation to, the application;
anything else that the CEO reasonably considers relevant to the decision.
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Section 13 of the Act provides that in instances where a Negative Notice is proposed, the
applicant is to be provided with the opportunity to make a submission, prior to the CEO making
his or her final decision. The CEO has the opportunity in this instance to issue an ‗Interim
Negative Notice‘ which takes immediate effect until a final decision is made. This notice is
issued when a criminal record indicates that a person poses serious and immediate risk in childrelated work to the extent that prohibition is necessary, pending determination of the application.
An Assessment Notice is in effect for three years unless sooner cancelled under the Act30, and
the application for renewal of an Assessment Notice may be made up to three months prior to
expiry31.
Notifications are received from employers32 or WA Police33 where it is reasonably believed a
person has been charged with or convicted of an offence that makes them unsuitable to work
with children or hold a WWC Card. If the person already has a card the WWC Screening Unit
can immediately assess the new criminal record notified by police and decide under section 12
whether or not the person should continue to be eligible to work with children. For all other
notifications the person is required to make a new application and if this does not occur, a
Negative Notice can be issued34.
Negative Notices continue to have effect until cancelled under the Act35. A Negative Notice
holder may apply to have his or her Notice cancelled under section 19 after three years from
date of issue or sooner under certain specified circumstances, e.g. if the Negative Notice was
issued on the basis of a pending charge and the person is later acquitted of the charge by a
court of law36.
The Director General, Department for Child Protection (CEO for the purposes of the Act) has
delegated all of his powers under the Act to the Director of the WWC Screening Unit. All
references to the Director WWC Screening Unit in the following description of process should be
read as the CEO for the purposes of the Act.
4.2 Lodgement of applications
The WWC Check application form may only be lodged at an Australia Post outlet. This is not a
legislative requirement, but a contractual arrangement put in place by the WWC Screening Unit
to best ensure that the rigour of information and processes required can be achieved. This
includes ensuring that the identification validation requirements, as mandated by CrimTrac, the
federal criminal records checking agency, can be met so that the check is conducted on the
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Section 14 of the Act.
Section 15 of the Act.
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Section 16 of the Act.
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Section 17 of the Act.
34
Section 18 of the Act.
35
Section 14 of the Act.
36
Section 19(3) of the Act.
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correct person. The contract with Australia Post is valued at about $3.2m37 per year, and
requires Australia Post to:







develop and print the application form;
ensure Australia Post staff verify the applicant‘s identification (100 point identity check);
take the photo;
process the fees;
at the central office level, verify that the local postal outlet sent through complete forms;
electronically scan the application form (through subsidiary Decipha), and send Optical
character Recognition (OCR) data to the WWC information management system; and
provide electronic transaction reports to the WWC Screening Unit.



After the lodgement with Australia Post, 98% of applications are received by the WWC
Screening Unit within five working days, 82% within two working days.38
The application form directs applicants who cannot meet the identification requirements, or
travel to a nearby postal outlet, to contact the WWC Screening Unit. In cases where a person
genuinely cannot travel to a postal outlet or does not have the required identification, the WWC
Screening Unit puts alternate measures in place to confirm the person‘s identity and may lodge
the application form through Australia Post on the applicant‘s behalf.
The data is transferred electronically to the WWC Screening Unit information management
system. However, the OCR technology may not always accurately read the handwritten forms
and this may not have been picked up by Australia Post; also some fields such as the childrelated work category may need to be queried. Staff at the WWC Screening Unit therefore
validate the data received for each application against the original paper form. An error-free
application takes 1-2 minutes to verify. Some electronic validation processes have recently been
put in place. However, in cases where the information is incomplete, processing delays can
occur as the application must either be returned to Australia Post or queried with the applicant
and/or employer.
4.3 Consideration of applications
Once the information on the application has been validated, the applicant‘s identifying
information is electronically forwarded to CrimTrac for the enhanced national criminal record
check. Application processing is undertaken by the Screening Team in the WWC Screening
Unit. Appropriate seniority of staff considers and approves cards for lower thresholds of criminal
records under delegation from the CEO. Senior screening staff, and legal officers where
necessary, consider more serious records with varying degrees of delegation. These
considerations and recommendations are referred for final determination to the Director.
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$3.2m was the value of the approximate contract for the 2010/2011 financial year. The total cost per
year is dependent on the number of applications processed.
38
Working With Children Screening Unit, Input to 2011 Review, March 2012.
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For applicants where a criminal record exists, the Reviewer observed that clear organisational
structures and processes exist within the WWC Screening Unit to ensure that it is allocated to
an appropriate officer. For example, the consideration of criminal records featuring only Class 3
convictions of a non-sexual or violent nature is undertaken by an Assistant Screening Officer, a
relatively junior position, who submits their recommendation to a Screening Officer for decision.
More serious or complex Class 3 records, for example those that involve patterns of violence or
drugs, are assessed by Screening Officers and above as appropriate to the case.
Appropriateness is determined by the Screening Manager or Team Leader, who hold tertiary
qualifications in fields such as social work or psychology.
In the case of Class 3 criminal conviction records, WWC Screening Unit officers other than the
Director have been delegated the authority to issue Assessment Notices but these are referred
to the Director if an adverse decision is proposed. In the case of Class 1 or Class 2 records, or
where a Negative Notice is proposed, approval rests with the Director in most situations where
the Act requires discretion to be exercised. In reviewing the WWC Screening Unit‘s processes,
it was apparent to the Reviewer that quality assurance processes, involving at least the next
senior tier, are in place to enable applications to be considered in accordance with the
requirements of the Act.
4.4 Access to criminal records required to make a decision under the Act
In order to make decisions that meet the requirements of the Act, the WWC Screening Unit is
reliant on receiving information about the applicant‘s full criminal record so that any patterns of
concern to the safety of children can be considered. This requires not only the name of the
charge or conviction, but also the details about what occurred - the context and circumstances
of the offence or alleged offence.
Section 34 of the Act provides for this information to be requested and received from CrimTrac,
from police in all jurisdictions and also from the Director of Public Prosecutions (DPP); and
information subject to the Sentencing Act 1995.
Regulations are in place to enable court transcripts to be obtained and Memoranda of
Understanding (MOUs) are in place with the DPP, WA Police, the Department of the Attorney
General and the Department of Corrective Services to facilitate the provision of information to
allow consideration to take place under section 12 of the Act.
As described above, the Act provides for consideration of all convictions (including spent and
juvenile convictions) as well as pending charges and non-conviction charges. When the Act
was first proclaimed, the national criminal record check through CrimTrac did not reveal this
range of criminal records. A strategy to ensure that the full range of criminal history was
received started following the national forum held in WA in 2004 where the UK Bichard Inquiry
was presented. The risks associated with not having the full history and potentially missing
important patterns of offending was clearly identified. Attempts to address this through the
community services and police ministerial councils did not succeed until the matter was referred
to the Council of Australian Governments (COAG) in 2006.
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The WWC Screening Unit together with WA Police undertook negotiations resulting in an
agreed national framework for the Inter-jurisdictional Exchange of Criminal History Information
for People Working with Children (ECHIPWC) (November 2006). A project to implement the
framework resulted in the signing of a MOU (November 2009) between jurisdictions whereby
police agreed to provide the expanded criminal history to jurisdictions with screening agencies
authorised by Government as meeting the strict terms and conditions. These terms and
conditions included the expanded records only being used to make decisions relevant to the
safety of children with people employed to work with them; that operations must occur under
legislation and that there were natural justice and confidentiality provisions in place.
Jurisdictions agreed to address any legislative or policy barriers and in Western Australia, the
Spent Convictions Act 1988 was amended so that spent convictions could be provided by police
to authorised screening units in other jurisdictions.
The result is that since early 2010, the expanded criminal records have been received for the
purpose of assessment under the Act. The exception is that Victoria did not agree to provide
records of non-conviction charges. A formal evaluation of the operation of the MOU undertaken
in late 2010 confirmed substantial improvements to the access to information needed to make
quality decisions relevant to the safety of children with people who could harm them through
child-related work. It was noted that the gap in access to Victorian records of non-conviction
charges means that the WWC Screening Unit cannot consider the ‗full picture‘ of an applicant‘s
criminal history at the national level.
Issues concerning access to criminal history information which must still be resolved at the
national level include:




The expanded criminal record information is currently available only at the time the initial
WWC Check is undertaken through CrimTrac. There is not continuous checking as
occurs within this State through linkages between the WWC Screening Unit and WA
Police.
It can be difficult to obtain court transcripts and associated information outside of
Western Australia which can impact the quality of decisions. At times this information is
expensive, particularly given the usefulness of the information will not be apparent to the
WWC Screening Unit until it is ordered and obtained.

4.5 Access to non-criminal record information
Section 12(8)(g) of the Act provides for the consideration process as to whether an Assessment
Notice or Negative Notice should be issued, to have regard to ‗anything else reasonably
considered relevant to the decision‘. Section 13(1)(c) requires that if a Negative Notice is to be
proposed, applicants are invited to make a submission as to their suitability to be issued with a
card to carry out child-related work.
In meeting the requirements of these provisions, information is required to make a decision that
is in the best interests of children and also does not unnecessarily prohibit people from childrelated work. The information required to make protective but balanced decisions can include
aspects of the applicants‘ lifestyle, health or behaviour. Information may also be required to
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corroborate claims in applicants‘ submissions that notwithstanding past behaviour, he or she is
now ‗suitable‘ to work with children.
Where there is a charge or conviction triggering concern, examples of information which the
Reviewer noted from her reading of cases included:






records about contact with the Department for Child Protection;
records about disciplinary action taken by employers;
reports about programs undertaken from the Department of Corrective Services;
reports from medical, psychiatry and psychological practitioners;
reports commissioned for the WWC Screening Unit from the ‗Expert Panel of Advisors‘39.

4.6 Issues and recommendations - overall operation and effectiveness
The processing and consideration of applications is technologically and analytically complex,
occurring in the context of close to 100 000 applications per year. In order for the Act to
effectively contribute to the protection of children in child-related workplaces, applications must
be processed in a timely manner, and in instances where criminal records are present, these
must be rigorously considered in accordance with the legislative requirements.
To assess the operation and effectiveness of how applications are processed and considered,
the Reviewer considered statistical information generated by the WWC Screening Unit
information management system and was provided access to all operational documentation
maintained by the WWC Screening Unit. This documentation included service agreements with
Australia Post and CrimTrac; organisational budget, structure and job description forms; and
documentation relating to procedures. The Reviewer also reviewed a sample of applications
where the presence of a criminal record required consideration under section 12(5) or (6) of the
Act. Interviews and observation of staff enabled the Reviewer to ascertain how the legislative
requirements were applied in practice.
The Reviewer found that application lodgement, processing and section 12 consideration
practices were sufficient to meet the requirements of the Act. At the consideration level,
delegations were appropriately targeted, and all delegated decision making had quality
assurance procedures in place. Staff employed to undertake screening were of an appropriate
seniority and professional background such as psychology, social work or law. While the
Reviewer did observe that in practice consideration of applications took place in a thorough
manner, with appropriate quality assurance in place, a complete and up to date procedures
manual was not available. The expertise and long-standing tenure of senior staff currently
supports consistency of screening practice, but the reliance on these individuals in place of
documented procedures represents considerable risk. The WWC Screening Unit advised the
Reviewer that work had commenced on a current procedures manual, but this was presently
on-hold due to operational priorities. The appropriate structure and resourcing required to
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A panel of experts in their respective fields who are commissioned to provide advice to the Director,
WWC Screening Unit which includes assisting with the consideration of high complexity applications.
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administer the legislation is discussed further in this Chapter40. Notwithstanding the current
capacity of the WWC Screening Unit, the Reviewer considers that full documentation of
consideration procedures should be developed as a priority.
RECOMMENDATION 4.
Procedures for the consideration of WWC Check applications are documented.
The timeliness of decisions made under the Act are a significant contributor to the overall
operation and effectiveness of the legislation. Consideration of serious criminal records
requires a level of analysis that cannot always be undertaken within a short period. The WWC
Screening Unit advises that Senior Assessing Officers regularly have in excess of 30 cases to
assess at one time.
The majority of applicants do not have a criminal record and receive their WWC Card within
three weeks or sooner of actual application lodgement. This can take longer where there are
common name matches through CrimTrac or there are inaccuracies in the way the form has
been filled out and the person has to be contacted by the Australia Post outlet or the WWC
Screening Unit. The time taken will also be longer at peak times. In February/March 2012 the
WWC Screening Unit received a record of approximately 28 000 applications and a record for
May of over 11,000. As at 31 May 2012 approximately 9 300 applications were yet to be
processed and sent to CrimTrac for checking, due to the WWC Screening Unit being unable to
clear the backlog of applications from February and March, and further high numbers of
applications in April and May. This backlog represents a risk to the effective operation of the
Act, as applicants are able to work with a receipt following the lodgement of applications41.
Of the approximately 17% of applicants that do have some form of criminal record:






10% are finalised in 14 days or less;
50% are finalised in 30 days or less;
83% are finalised in 60 days or less;
92% are finalised in 90 days of less; and
About 2% take longer than six months and a few were noted to have taken a year or more42.

It is acknowledged that the majority of applications are received by the WWC Screening Unit
and processed in less than three working weeks. However there are cases where applications
take significantly longer, causing stress and uncertainty for both the applicant and employer.
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See discussion for Recommendation 9.
Section 25 of the Act.
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WWC Screening Unit information management system, May 2012.
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Factors that increase the time taken to finalise certain applications include:


The process of managing according to perceived risk. This can result in applications that
include Class 2 offences being queued where there is not an immediate risk to children, for
example offences that have not targeted or involved children or which occurred a long time
ago.



Complex cases, such as consideration of Class 1 and 2 offences that have not resulted in
conviction, requiring information to be sourced from a range of agencies and professionals,
including some which are located interstate. This information may take many months to
obtain. If a Negative Notice is then proposed the applicant must, under the legislation, be
given at least 28 working days to respond and this response may require further follow-up.

The WWC Screening Unit manages volume by prioritising risk though a triaging process.
Where there is a record of extreme concern, such as where charges or convictions relate to the
sexual assault of a child, this is immediately allocated. This includes those card holders who
commit new offences of concern and prompt action must be taken to cancel the WWC Card. If it
is identified that the criminal record is one where the applicant poses a serious and immediate
risk in child-related work, that person is issued with an Interim Negative Notice prohibiting that
work while the assessment is underway. The employer is advised of this notice 43.
WWC Screening Unit staff are under pressure to finalise assessments quickly, particularly those
that take six months or more. The demand is difficult to manage with priorities needing to be
changed as more urgent cases are identified. This is also an area where even well qualified
staff take at least three months to develop a familiarity with the Act, case law and procedures
and as such, engaging temporary or casual staff for short periods is not a viable option. The
absence of one or more of the four Senior Assessing Officers or Legal Officers for reasons such
as for leave or illness has a major impact on output.
Recommendations for improving the timeliness of considering and issuing notices featured in
several submissions to the Review. The Department of Health recommended that a maximum
review period of three months be prescribed44, whereas the Western Australian Local
Government Association considered that the introduction of a priority processing fee could be
introduced as a mechanism to improve processing times45.
A discussion on the various components impacting on timeliness of Notice finalisation and
recommendations for improvement are outlined in the following sections.
a) Electronic forms
Requesting the availability of online application forms was a common theme in the submissions
received. The inconvenience of applicants requiring two visits to a postal outlet, firstly to collect
43

Section 13 of the Act.
Department of Health, Submission to WWC Act Review, 24 February 2012.
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Western Australian Local Government Association, Submission to WWC Act Review, 28 February
2012.
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the form, and then return the completed version and present suitable identification was raised.
Some organisations advised that if they chose to keep bulk forms in stock, these became out of
date, and the lack of cost-effective facilities for forms to have standard organisational
information completed were cited as reasons to introduce on-line applications.
In 2010, the WWC Screening Unit commenced working with Australia Post to develop a SmartForm that would enable the applicant to fill in their information electronically, before printing the
form and taking it to an Australia Post outlet. It is noted that online lodgement of the form is not
viable as it would not enable identification requirements to be verified to the satisfaction of
CrimTrac and police jurisdictions. A trial of the Smart-Form was conducted over three months
in 2010 and 2011, with the trial concluding that further refinements to the form were required.
Development of the form continues, and if it is successful it is anticipated to be available within
the next six months.
While Smart-Forms will become the default lodgement process, the WWC Screening Unit
proposes that paper application forms be provided by exception to those people who cannot
gain access to computers and the internet. Delivery of the Smart-Form is expected to provide
the following benefits:




Reduce the requirement for the applicant to attend a postal outlet to one occasion;
Reduced verification of information contained in applications due to illegible handwriting; and
A reduction in the number of applications made that are out of scope through the use of
electronic prompts.

RECOMMENDATION 5.
The development and implementation of the Smart Form is progressed.

b) Initial processing of applications
During high volume periods, particularly around February – March, the validation of applications
can be delayed. While validation is typically a two minute process, during peak periods the
sheer number of applications, as described previously, makes daily clearance not possible. As
discussed above, implementation of the Smart Form is planned to reduce the effort required for
this initial validation.
Some other manual processes are also expected to be streamlined when the WWC Screening
Unit information management system is replaced. For example the new system will better track
allocated cases and tasks, and also eliminate some cumbersome steps that are currently
required. This new system is expected to be built over about 12 months with the new tender
recently awarded and the process about to begin.
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RECOMMENDATION 6.
The development and implementation of the new information management system is
progressed.

c) Access to criminal records and other relevant information required to make a
decision under the Act
The Reviewer was struck by the complexity of the cases that require decisions to be made
about whether or not to issue an Assessment Notice under the Act. A simple list of charges and
offences is not sufficient information to make these decisions. There are criminal records that
contain mixed and varied histories of violence, substance abuse, and sexual and other criminal
behaviour. The staff undertaking assessments must therefore have a range of child protection,
offender behaviour and legal expertise, to ensure they have the appropriate skills and
experience to properly determine the eligibility of people to work with children. This must occur
in a context where the legislation is fairly new, and where expertise nationally and internationally
is growing. The case law is also developing as judgments are made by the Court of Appeal and
Supreme Court.
The Reviewer observed that substantial effort is made by WWC Screening Unit staff to make
informed, balanced decisions where the safety of children is paramount. These decisions also
recognise that some people do mature and change and only those people considered to pose
an unacceptable risk of harm to children are prohibited from working with them.
The importance of receiving information sufficient to make quality decisions cannot be
underestimated. While the WWC Screening Unit‘s current computer system cannot provide
data about what information is requested and how long it takes to be received. It was noted that
in some cases this information takes many months to be received if at all, resulting in delays in
finalising decisions.
The Reviewer found that appropriate arrangements are in place with WA Police, CrimTrac, and
other jurisdictions to allow for the secure transmittal of criminal record information. As
discussed at section 4.4 above, historical criminal record information from other States can take
time and be expensive. Even then, the relevance of the information may become apparent only
on delivery.
The Reviewer notes that screening units which are authorised under the COAG MOU continue
to push for continuous checking at a national level which would mean that notice of new
offences committed by card holders would not be limited to those committed in this State. In the
main productive relationships are in place, which allow obtaining other relevant information to
assist with the consideration of applications. However the WWC Screening Unit has
encountered difficulties in obtaining this information in a timely manner from some Western
Australian Government agencies. The comparative newness of the legislation, and the lack of
general understanding of the importance of receiving comprehensive information, is seen to
result at times in reports not being provided, or the records that are provided having been edited
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to the extent that the information is not helpful. For example, rather than receive information
about the outcome of a programme or counselling, the WWC Screening Unit may receive little
more than confirmation of the person‘s attendance and possibly some overall comment which
may be of little value. This can occur even where the applicant provides written consent for the
information to be released.
The Act does not compel Government or other bodies to provide information in relation to the
CEO‘s capacity to gather any other relevant information under section 12(8)(g). Compulsory
power is not considered appropriate by the Reviewer given that ‗relevant information‘ is not
limited or defined under the Act. The WWC Screening Unit currently relies on Public Sector
Commissioner‘s Circular 2009/29 ‗Policy Framework and Standards for Information Sharing
between Government Agencies‟ to provide leverage in their requests for access but this has not
always been successful. Some agencies‘ understandable reluctance to provide information
could be resolved if an enabling provision was placed into the Act. One such example is
sections 23 and 123 of the Children and Community Services Act 2004, which provides for the
Department to request and receive information necessary to protect a child, and protection from
liability for any persons providing relevant information in good faith. Given the importance of
comprehensive information to facilitate the decision making process, the Reviewer was of the
view that similar provisions should be considered for inclusion in the Act.
RECOMMENDATION 7.
Amend the Act to allow the CEO to request and receive any information needed for
functions under the Act and to provide protection from liability for persons providing
such information in good faith.

d) Obtaining additional information from the applicant
Another reason for delay occurs when information needs to be obtained from the applicant.
This may occur for reasons such as, seeking the applicant‘s permission to access certain
information and provides the applicant with the required opportunity to make a submission prior
to the proposed issuing of a Negative Notice46. In some instances, all reasonable attempts to
contact the applicant fail. While section 11 of the Act was amended in 2010 to enable
applications to be deemed withdrawn where the applicant‘s identity or child-related work cannot
be determined, there have been several cases where neither notice of a deemed withdrawal nor
a proposal for a Negative Notice could be delivered because the person‗s whereabouts could
not be ascertained.
This is an uncommon occurrence but the risk is that the person may continue to work with a
pending application because the notice of deemed withdrawal or proposal for a Negative Notice
is never received. This is considered to be both an unnecessary impost on the WWC Screening
Unit and a risk to the community. Accordingly it is appropriate that the WWC Screening Unit
has the capacity to terminate applications when all reasonable attempts to contact the applicant
46

Section 13(1)(a)(iii) of the Act.
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fail. If this provision were available, employers/prospective employers checking the status of the
person‘s application through contacting the WWC Screening Unit would be advised that the
individual does not hold a WWC Card.
RECOMMENDATION 8.
Amend the Act to allow the CEO to terminate applications prior to the CEO issuing a
notice when reasonable attempts to contact the applicant have failed.

e) Resourcing of the consideration of applications
The improvements recommended above will assist in the timely provision of information being
provided to the WWC Screening Unit to enable the consideration of applications where criminal
records are present. The second area that must be considered is whether the WWC Screening
Unit is appropriately structured and resourced to consider and determine these applications in a
timely manner. The Reviewer observed the following regarding the existing capacity of the
screening function in the WWC Screening Unit:


Where there are criminal records for consideration, 16 staff from the Screening Team are
involved. This includes six staff who process those with very minor offences and these staff
have other functions in processing of application forms, administrative tasks and responding
to customers via the Call Centre. Five staff undertake mid-range assessments, triage
applications and source information needed by the Team. Four staff are dedicated to
complex assessment. A Team Leader and Manager quality assure and manage these
processes amongst their other duties. In addition four Legal Officers undertake various
tasks related to the complex assessments and may undertake some assessment amongst
their other duties.



Consideration of some applications involves a very complex assessment about whether a
person‘s criminal and other relevant history poses an unacceptable risk of harm to children.
The need for a thorough consideration of all available information, seeking external expert
advice where relevant, and testing preliminary conclusions with colleagues, is resource
intensive and appropriately so. Given the grave consequences of a Notice determination for
the applicant and children, the community expects that this consideration would not be
unduly rushed.



Senior Assessing Officers within the WWC Screening Unit may have up to 30 cases
allocated them at one time. Depending on the complexity, and assuming all relevant
information is at hand (which as discussed above, can of itself be delayed), the time taken
for consideration varies between hours and many weeks.



The number of unallocated ‗complex cases‘ queued for consideration is 40 as at May 2012,
with more expected following the clearance of the backlog of applications that are yet to be
sent for national criminal record checking. All of these applicants have a criminal record that
requires consideration under section 12(5) or 12(6) of the Act. For these pending
applications, the Act provides for applicants to work with a receipt until a determination is
36

made47. This presents some risk to the community and was raised as an issue of concern
by employers in submissions and consultations conducted as part of the Review.


The COAG MOU which resulted in details of spent convictions and charges being available
on a national basis (see section 4.4, above), has improved protection of children because
there is more complete information available. This has however increased workload with
more information needing to be sourced and considered. Also, where persons renew their
applications, information is now received that was not available at the time the card was first
issued, requiring another layer of assessment upon renewal.



Consideration of applications is challenging work, requiring high levels of analysis,
concentration and attention to detail, as well as officers being exposed on a daily basis to
disturbing criminal records and related information that needs to be examined as part of the
consideration process. This, combined with the caseload backlog and unrelenting high
demand, leaves officers vulnerable to burnout. While the Reviewer noted that the level of
staff commitment to their work was high, and overall there is a supportive work culture, staff
sickness and turnover is of concern. Absence of staff and turnover has a very disruptive
impact on operational capacity and corporate knowledge.

In short, the Reviewer observed that the WWC Screening Unit was operating at close to
capacity and efforts made to keep pace with the workload do not appear sustainable in the long
term, as evidenced by the pending caseload and the inability of the WWC Screening Unit to find
spare human resources to complete the current procedures manual (as discussed at section
4.6, above). Any amendments to the Act resulting from this Review will have further resource
implications for the WWC Screening Unit and will need careful consideration.
The observations made by the Reviewer should be tested by a formal evaluation of the structure
and resourcing of the WWC Screening Unit, taking into account the impact of any changes to
the Act resulting from this Review. The evaluation should look at the most appropriate
organisational structure and associated resourcing to allow for the timelier processing of
complex applications while ensuring that other functions, such as documenting of procedures,
can be sustained.
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Section 25 of the Act. It should be noted that these cases are distinct from those applicants whose
criminal record is sufficiently serious to be issued with an Interim Negative Notice, and are prevented from
working with children until a determination is made (section 13 of the Act).
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RECOMMENDATION 9.
The structure and resourcing of the WWC Screening Unit is evaluated to determine if
officer caseload for complex cases can be reduced. This evaluation should also ensure
that any extra resources required to implement Review outcomes do not reduce service
delivery capacity.

f) Renewal period
Currently Assessment Notices issued under the Act are valid for a three year period, unless
otherwise cancelled48. This is consistent with the Queensland system, but Victorian cards are
valid for five years and New South Wales has recently announced that they will be moving to a
five year validity period49.
The Reviewer considered whether or not the renewal period could be increased to five years
without increased risk to children.
Possible resource savings
The benefit of extending the renewal period from three to five years is that it represents a time
and expense saving for child-related work employers and employees. It would also provide
resource savings to Government in that the WWC Check is heavily subsidised, and would ease
the increasing resourcing pressure that is currently on the WWC Screening Unit to process a
high volume of cards (as discussed at 4.6, above).
Support was expressed in submissions to the Review for extending the renewal period. This
would be particularly beneficial for community organisations with limited resources for the
administration necessary to comply with the Act.
What is the increased risk to children?
The possible resource savings must be considered against the possible increased risk to
children. Until continuous record checking is available at the national level, the extension of the
renewal period would mean that there are two additional years where a card holder committing
a relevant criminal offence in a State outside of Western Australia may not be brought to the
attention of the WWC Screening Unit.
Information was not available for the Reviewer to quantify the risk in extending the renewal
period by two years. Discussions with the WWC Screening Unit indicate that this risk is likely to
be relatively small, given that the overwhelming majority of applicants hold no criminal record,
and that although updates are not received though CrimTrac, information can be received
though other mechanisms including advice from persons who believe a card holder has an
offence of concern, and significant serious offences also usually appear in national media.

48
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Section 14 of the Act.
http://kids.nsw.gov.au/kids/resources/news.cfm?itemID=2D666893F5917D5E6DD0EF997E4B9C20.
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Extension of the application period would ease the resource pressures on the WWC Screening
Unit, which as discussed above at section 4.6(e) of this Report is considered by the Reviewer to
be operating at close to capacity.
Section 4.7(b) of this Report, below, contains
recommendations on non-criminal information that could be used as a ‗trigger‘ for consideration
of applications. Introduction of this information would provide another intelligence stream for the
WWC Screening Unit, possibly mitigating against the risk of some criminal offences in other
jurisdictions not being identified for an additional two years if the renewal period is extended.
In the absence of continuous national criminal record checking, the Reviewer was not inclined to
make a stand-alone recommendation that the renewal period be increased. Instead, the overall
risks and benefits of moving to a five year period of card validity should be considered as part of
the structure and resourcing evaluation contained in recommendation 9 and any decisions by
Government to allow non-criminal record triggers for application consideration as contained in
recommendation 11.
RECOMMENDATION 10.
Consideration is given to whether card validity should be extended to five years, in the
context of Recommendations 9 and 11.

4.7 Issues and recommendations - Other
a)

Fees

Section 9(2)(c) of the Act allows for application fees to be set by regulations, currently $51.50
for paid employees and $10 for volunteers50. As outlined in section 2.4, above, cost is heavily
subsidised by Government, with the true cost being approximately $95 per application.
Only two submissions raised the issue of fees. Scouts WA were of the view that fees should be
waived for all applicants and advised that:
„even at $10 (for volunteers) it is a significant cost and administrative expense that has
to be reimbursed from our funds‟ 51.
The Department for Communities submitted that the subsidy program for volunteer applicants
be maintained52.
The terms of reference for this Review did not request an examination of the appropriateness of
the current fee structure, and given that only two submissions were received on this matter,
detailed consideration has not been undertaken. It is of note that that the existing fee structure
is heavily subsidised by taxpayers and the token fee paid by volunteers is in place to protect
against unnecessary applications.
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As of 1 July 2012, the fees will increase to $53 for paid employees and $10.30 for volunteers.
Scouts WA, Submission to the WWC Act Review, 27 February 2012.
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Department for Communities, Submission to the WWC Act Review, 28 February 2012.
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b) Introduction of non-criminal ‘triggers’ for consideration of applications
Currently, only a criminal record (conviction, charge, or spent conviction), can trigger section 12
consideration of a person‘s eligibility to be issued with a WWC Card. Non-criminal record
information can be taken into account when deciding to issue a Notice based on the particular
or exceptional circumstances of the case (section 12(8)(g)). However, a relevant criminal charge
or conviction must first be present to ‗trigger‘ the consideration.
The Act second reading speech in 2004 stated:
At this stage it is not intended to consider records others than criminal convictions and
charges. Consideration can be given to other types of records when the basic building
blocks are in place. The minimum requirement is for consistent, reliable access to national
convictions and charges (emphasis added).
As stated above, since late 2010, convictions (including spent convictions), pending and nonconvictions charges and the „circumstances‘ of these offences have been available under the
COAG MOU from all Australian States and Territories (excluding Victoria, where non-conviction
information is not disclosed). Over its six years of operation, the WWC Screening Unit has
developed and refined processes to receive and consider this criminal history information in a
consistent and reliable manner.
Given this, the ‗basic building blocks‘ contemplated by Parliament are largely in place and
examination is now warranted as to whether non-criminal record information should be made
available as a consideration trigger.
Employment disciplinary findings
The standard of proof in employment based disciplinary findings is ‗the balance of probabilities‘,
as opposed to the criminal standard of ‗beyond reasonable doubt‘. Due to this, there are
instances where adverse disciplinary findings do not result in criminal charges being laid. In the
context of child-related work, relevant disciplinary matters include inappropriate sexual or
physical behaviour towards children. At present, an employment disciplinary finding that did not
result in a criminal charge cannot act as a trigger for consideration under the Act.
Employment disciplinary findings do not have the same standing as criminal proceedings and
the rigour of the investigation can vary between employers. There is a very real risk that the
inclusion of all employment disciplinary findings as a trigger for consideration under the Act,
without regard to both the relevance of and the procedure behind the findings, would lead to
poor quality or biased information.
In Queensland, this risk is mitigated by stipulating the workplaces that disciplinary findings can
be received from, which includes substantiated abuse by foster carers. To be included, the
employer or body must have a statutory basis, have an established disciplinary procedure that
reflects the principles of natural justice, and have external avenues for appeal.
The second consideration is the type of disciplinary matters that can trigger consideration under
the Act. In child-related workplaces, disciplinary matters will often have no impact upon the
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safety of children, for example, findings concerning co-worker conflict or misuse of company
resources. Only disciplinary findings that relate to sexual behaviour towards children or serious
physical harm of a child would be relevant to the decision on whether a person is eligible for an
Assessment or Negative Notice.
Information from Queensland and New South Wales is that such behaviour occurring in a work
place is highly relevant in determining whether or not a person should be authorised to work
with children, and in some cases the information may be more relevant than criminal records.
The resource implications of the inclusion of employment disciplinary findings should be
explored. An increase in ‗trigger‘ information will result in increased caseload or case
complexity for the WWC Screening Unit. As discussed in section 4.6(e) of the Report, staff
responsible for consideration of applications already have high caseloads. Any move towards
increasing the complexity and/ or number of cases, should be made only after it can be
determined that the increase can be finalised within a reasonable time. The second resource
implication is on those employers and professional bodies that would be required to provide the
relevant disciplinary findings for consideration under the Act. While the Queensland experience
is that this is not an excessive burden, it is noted that it would impose an additional compliance
requirement on these bodies. The WWC Screening Unit also advises that some bodies have
wanted to provide information about persons considered to pose a risk to children but that this
information could not be considered if no charges had resulted.
Notwithstanding the above, child safety in the workplace would be better protected if relevant
disciplinary findings could be used as a trigger for consideration under the Act.
RECOMMENDATION 11.
The Act be amended to allow relevant disciplinary findings from prescribed employers
and professional associations to be a trigger for consideration under section 12 of the
Act. Relevant disciplinary findings are those relating to sexual behaviour towards
children or serious physical harm of a child.
Protection and care orders
Protection and care orders may be issued by the Children‘s Court under the Children and
Community Services Act 2004. Under section 28 of that Act, a child may be considered to
require care or protection from their parents if they are subject to harm or neglect, which is
defined broadly. While in some circumstances the harm may be directly relevant to the
information considered under the Act (i.e. sexual behaviour or serious physical abuse), in other
instances the order is related to a parent‘s capacity to cope within the home, however there is
little prospect of harm to children occurring in the work place setting. Specific findings are more
likely to relate to harm and parental capacity to protect rather than a particular person‘s
culpability.
Given the broad range of circumstances that can result in a care or protection order being
issued, this is not considered to be a suitable trigger for consideration under the Act. The
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information should, however, continue to be considered under the Act section 12(8)(g) where
there is a criminal (or disciplinary) record of concern and it is clear that Department for Child
Protection has been involved. This information is often important to establish the context and
behaviour of the applicant and to assist in determining whether there are exceptional or
particular circumstances.
Police intelligence
In Queensland, police intelligence, where no charge or conviction resulted, is able to be
considered in limited situations relating to alleged child sex offences53. To meet the required
threshold for consideration, the Police Commissioner must be satisfied of sufficient evidence of
a scheduled offence, and that the investigated person was formally notified of the investigation
or given an opportunity to answer the allegations. Also, that a charge had not been laid because
the complainant had died, was unwilling to proceed, or it was not in the best interests of a child
victim.
WA Police stated the following in their submission:
WA Police is concerned that relevant police intelligence suggesting that a person poses
a risk to children cannot be considered by the CEO, unless a formal charge has been
preferred. There have been instances where police intelligence holdings suggest that a
person poses an extreme risk to children, but the evidence is insufficient to substantiate
a relevant criminal charge”.
Addressing WA Police‘s concerns through legislative amendment would extend beyond that
provided by the Queensland provision. While the concerns of Police are acknowledged,
information that is not strong enough to support laying a criminal charge would be of limited use
as a ‗trigger‘ to the CEO undertaking thorough and robust consideration as to whether an
assessment or Negative Notice should be issued. Where there are other trigger offences,
information about police investigations should continue to be considered under section 12(8)(g).
The Queensland provision may be suitable for consideration in the Western Australian context.
However further consideration is warranted on issues such as an applicant‘s ability to access
the intelligence, the applicant‘s right to challenge or test the veracity and/or reliability of the
intelligence prior to receiving a Negative Notice, and the seniority within the WA Police Force at
which such a discretion could be exercised.
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Section 305 Commission for Children and Young People and Child Guardian Act 2000 (Qld).
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RECOMMENDATION 12.
Consideration is given to amending the Act to allow certain police intelligence
information, consistent with the limits and protections provided in the Queensland
Commission for Children and Young People and Child Guardian Act 2000, to be a trigger
for consideration under section 12 of the Act.

c)

Deciding applications for Assessment Notices – ambiguity in section 12(8)(e) of
the Act

In his submission to the Review, Hon Justice Chaney, President of the State Administration
Tribunal expressed concern that section 12(8)(e) of the WWC Act as it is currently drafted is
ambiguous. Section 12 of the Act directs how the CEO is to decide applications for Assessment
Notices. In cases where an applicant has a criminal record history that allows CEO discretion in
determining whether an Assessment or Negative Notice will be issued (sections 12(5) and 12(6)
of the Act), section 12(8) directs that the CEOs consideration will have regard to a number of
factors, including:
12(8)(e): the effect of future conduct by the applicant in relation to a child if that future
conduct were the same or similar to conduct the subject of –
(i)

any offence committed by the applicant; or

(ii)

any charge against the applicant

Section 12(8)(e) was introduced as part of the 2010 amendments to the Act. The basis for this
amendment, as stated in the second reading speech is as follows:
“It is the government‟s intention that, even when an offence against a young person took place
many years ago, the passage of time without further charges or convictions will not be sufficient
to issue an assessment notice if a repetition of that type of behaviour would result in significant
harm to a child. This government views the risk that these people pose to children to be
unacceptable. Time without offending is a major component of psychological actuarial tools,
which provide statistical profiles developed for decisions including sentencing and parole of
sexual offenders. However, statistical profiles are not sufficient as the basis for decisions that
allow specific offenders to work with children. There are severe consequences should a known
offender who may fit a “low-risk profile” go on to harm a child. This risk is unacceptable.”54
Justice Chaney expressed the view that this provision is difficult to comprehend and apply, as
that in ‗almost every case… the effect of future conduct of the same character would clearly be
unacceptable‖55.
The Reviewer agrees that the provision as currently drafted could be perceived as
ambiguous. As the body responsible for hearing reviews on Negative Notice decisions, it is
54

Parliamentary Debates Legislative Council 18 November 2009, p.9193.
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imperative that the State Administrative Tribunal can satisfactorily interpret and apply the
Act. Accordingly, it is appropriate that the drafting of section 12(8)(e) be reconsidered to
determine if the intent of this provision can be expressed in a clearer manner.

RECOMMENDATION 13.
Consideration is given to redrafting section 12(8)(e) to express its intent in a clearer
manner.
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5. Compliance
5.1 Compliance requirements under the Act
The Act seeks to contribute to the protection of children by putting in place a regulatory regime
that vets the criminal record background of persons undertaking child-related work. Penalties
are provided for non-compliance with the Act, for example, a person holding a Negative Notice
who undertakes child-related work risks penalties of up to $60 000 and imprisonment for five
years56. Employers engaging persons in child-related work without the employee holding or
applying for an Assessment Notice risk a fine of up to $12 000 and 12 months imprisonment57.
The only provision in the legislation that explicitly provides compliance monitoring powers is
section 42, which enables the CEO to require relevant employers, business owners and
education providers, to provide ‗specified information or documents that the CEO reasonably
need to establish a person‘s compliance‘ with the Act.
The Parliamentary debates relating to the passage of the Act contain little information on how
Parliament intended compliance to be monitored and enforced. In practice, this can be
conducted in numerous ways, ranging from resource intensive monitoring, observation and
prosecution actions, to holding the individual responsible for ensuring their own compliance.
Upon commencement of the legislation in 2006, government‘s resources were directed to
establishing the application process and promoting the legislation to the community.
Compliance was understandably a comparatively low priority in the start-up phase. When the
Act was being developed there were assumptions that investigations of compliance breaches
would occur in partnership with police as occurs in other jurisdictions. However following
passage of the legislation it was determined that police would not have a formal role.
Following the recommendations of an operational review commissioned by the then Department
for Community Development, a position of Senior Compliance Officer was established in 2007.
This has been expanded over time to allow for a Compliance Manager, supported by two Senior
Compliance Officers and a Compliance Officer.
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Section 23 of the Act.
Section 22 of the Act.
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The range of compliance activities undertaken by the WWC Screening Unit is demonstrated in
the following table:

Figure 5.1: Spectrum of Compliance Activities Undertaken by the WWC Screening Unit
Soft compliance / support

COMMUNITY
ENGAGEMENT
Provide information so
people know about
their obligations under
the Act and how to
comply

Hard compliance / statutory

AUDIT

NOTIFICATIONS

INVESTIGATIONS

Checking or ‗auditing‘
employers for
compliance. This
includes following up
employers where
Negative Notices have
been issued to
employees or
volunteers to ensure
their obligations are
understood

Receiving information
from police and
employers and the
public about possible
breeches of the Act,
also new offences
committed by person
with WWC Cards

Identifying risks of noncompliance including
persons working in
breach of Negative
Notices. Investigating
these including ‗covert‘
observation to identify
if child-related-work
has occurred. Also
taking of evidence from
witnesses and
developing prosecution
briefs for the State
Solicitor‘s Office.

A challenge for the WWC Screening Unit is determining the areas of highest risk and allocating
resources accordingly. There are currently over 283,000 Assessment Notice card holders,
approximately 20,000 employers and 300 persons that hold a Negative Notice, Interim Negative
Notice or have had their cards cancelled. The number of persons or employers that are working
outside of the Act is unknown. Compounding this difficulty is the size of Western Australia, with
often the highest non-compliance risk occurring in remote or regional areas.
To date, the WWC Screening Unit‘s approach has been to exploit opportunities for ‗soft
compliance‘ through community promotion, either conducted by the WWC Screening Unit itself,
or in partnership with WA Police, sporting and community organisations. This is further detailed
in Chapter 6, below. While this is an effective strategy to ensure compliance in relation to
persons in the community that are receptive to being engaged, it does not provide compliance
assurance for those who are unwilling to participate in the regulatory scheme.
In this regard, the WWC Screening Unit does follow-up persons who have recently received a
Negative Notice, or employers who are known to have previous compliance issues with the
legislation. The WWC Screening Unit also receives intelligence from WA Police and the public
concerning persons thought to be working in child-related work without having applied for an
Assessment Notice or working with a Negative Notice.
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5.2 Issues and recommendations
a)

Resourcing of the compliance function

Compliance responses have improved over time with increased knowledge and improved
capacity, but the Reviewer noted considerable gaps. The issues are explored under each
compliance category outlined in the above table.
Community engagement
Employers and other clients who do not properly understand their obligations are referred to
community education workshops conducted by the WWC Screening Unit. Observation of a
workshop in November 2011, submissions, and discussions with stakeholders informed the
Reviewer‘s conclusion that the community engagement activities are of a high quality. Within
the metropolitan and regional areas there is unmet demand for workshops and one-on-one
engagement. The WWC Screening Unit operates in partnership with other organisations to
reduce resource costs. However, given that community engagement is primarily undertaken by
1.5 FTE there are very limited resources to meet the large community demand. This is covered
further in Chapter 6.
Audit
The WWC Screening Unit has procedures in place to ensure all persons (and their employers, if
relevant) who receive a Negative Notice or Interim Negative Notice are contacted to ensure the
prohibition is understood.
There has, however, been minimal auditing of employers. Where this has occurred, it has taken
place on an ad hoc basis, usually in response to an identified problem. Effort has recently been
made to develop a framework and guidelines for voluntary and mandatory audits and a trial is
currently underway. The proposed information management system is expected to assist in the
targeting and development of audits. However this will not address the issue that the WWC
Screening Unit does not currently have sufficient resource allocation for a dedicated auditing
function.
Notifications
Section 17 of the Act enables the Commissioner of Police to provide identifying details to the
CEO of persons charged or convicted of criminal offences that the Commissioner believes make
it inappropriate for that person to carry out child-related work. This, combined with the
arrangements to ensure continuous checking of Western Australian criminal records, provides a
strong system of updated Western Australian criminal record histories for card holders during
the three year life of the WWC Check.
Considerable work has been undertaken to develop strong working relationships with police
including to receive information about new charges under section 17. While valuable
information is provided, the scrutiny of the recent activity reports received through information
management system links with WA Police is a major undertaking. Of the approximately 60
reports received per week, each requires individual checking to ascertain if any of the changes
in criminal records require further consideration under section 12 of the Act. This is an
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increasing resource demand and the time involved in data checking reduces the resources
available to undertake investigations and audits.
Investigations
There are substantial penalties for breaches of the Act. The WWC Screening Unit receives
‗intelligence‘ from a variety of sources about persons allegedly working with Negative Notices or
persons who have not applied for checks, including those with offences of concern.
There are also persons whose past behaviour and breaches of other sanctions indicate they are
at high risk of working in breach of their Negative Notice. Receiving and following up
‗intelligence‘ and undertaking investigations must be the priority for compliance staff. Senior
compliance staff within the WWC Screening Unit often have policing backgrounds, and their
investigative skills are considered extremely beneficial.
There is however a small investigative capacity within the WWC Screening Unit when
considering the size of the State and the coverage of the WWC scheme.
Overall comment
Government‘s priority in the first two years of the Act‘s operation was to establish the necessary
structures to determine applications and ensure the community had a broad understanding of
the legislation and its requirements. The Act has now been in place for sufficient time to require
a focus on compliance. Without an increase in compliance activities the community is at risk of
the Act being weakened in its ability to deter or prevent inappropriate persons from working in
child-related workplaces.
While it is accepted that complete risk mitigation is not possible, a lack of compliance capacity
may be perceived by the community as placing children in danger. The reputation of the WWC
scheme would accordingly be at risk.
It is important therefore that the evaluation of the structure and staffing of the WWC Screening
Unit, as per Recommendation 9, also consider the resources needed to adequately undertake
compliance functions. It is suggested that such consideration include whether the existing close
working relationship with WA Police can be built upon, particularly with regards to investigations
that need to occur in regional and remote areas of WA. It is unlikely that the compliance
capacity within the WWC Screening Unit could be built to the extent needed to undertake such
investigations which require local knowledge and relationships.
RECOMMENDATION 14.
As part of the evaluation under Recommendation 9, the adequacy of the WWC Screening
Unit’s compliance staffing and processes is reviewed with a view to increasing
compliance capacity. This should include clarifying and the role of WA Police in
supporting and possibly undertaking certain compliance activities.

48

b) Information exchange between the WWC Screening Unit and the WA Police
The positive and collaborative working relationship with WA Police is a major factor in the
implementation of effective compliance activities and working together to protect children. The
amendments to the Act in 2010 improved the WWC Screening Unit‘s capacity to share
information about the status of applicants and the outcomes of decisions and certain identifying
information with police, as well as with employers and bodies regulated under section 38 of the
Act. However both the police and WWC Screening Unit identify that there are still barriers to
proper sharing of information necessary for the protection of children and these barriers need to
be removed. The issues are as follows:


Currently, section 17 of the Act gives the Commissioner of Police (or delegate) the authority
to release specific information to the CEO. It is often the case, however, that the WWC
Screening Unit requires additional information to make a more informed decision on the best
course of action to take in the case of suspected breaches. The police are currently under
no legal obligation to provide this additional information but they do so in the interests of
assisting the WWC Screening Unit in making a more informed and accurate decision in the
interests of the protection of children.



Currently, section 17 of the Act only applies to WA Police. The WWC Screening Unit is
increasingly receiving information about new offences from other law enforcement agencies,
for example the Australian Federal Police. It should be noted that Class 2 offences include
Commonwealth offences.
It is also anticipated that in future, updates of new offences will be able to be received from
other jurisdictions through the information management system links with CrimTrac.
Notifications from other law enforcement agencies should be able to be received under
section 17 so that action can be taken promptly to reconsider that person‘s eligibility to
continue holding a WWC Card.



Section 34(2) of the Act mandates the Commissioner of Police to provide information only
with respect to a person —
(a) who has a current Assessment Notice; or
(b) who has applied to the CEO for an Assessment Notice; or
(c) who has applied to the CEO for a Negative Notice to be cancelled; or
(d) if the CEO is given a notice that is to be treated under section 32(1) as an
application by the person for an Assessment Notice.
It has been necessary to request police to provide information about persons who may have
committed a breach under the Act by never applying for WWC Check. This is not explicitly
provided for in section 34.



Section 39(b) provides for disclosure of information for the purposes of investigating a
suspected offence under the Act but does not allow similar disclosure to those undertaking
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investigation of possible offences against a child or possible breaches of the Community
Protection (Offender Reporting) Act 2004.


Section 38 provides the CEO with authority to disclose information to a Public Authority
about the WWC status of applicant if it is in the public interest to do so. The WWC Screening
Unit receives requests from Western Australian and interstate police for information about
applicants with a WA WWC Card whom they are investigating. The WWC Screening Unit
increasingly holds information that would assist in preventing offences against children.
People of concern do move across borders and information necessary to protect children in
Australia should be provided to law enforcement bodies.

RECOMMENDATION 15.
Amend the Act to remove barriers to the provision of information to WA Police where this
is necessary to perform functions under the Act or to support WA Police (and where
appropriate other law enforcement agencies) to investigate possible offences against
children.

RECOMMENDATION 16.
Include a provision explicitly enabling the WWC Screening Unit to provide information
to law enforcement agencies about an applicant or compliance activity where this is in
the public interest, including the investigation of possible offences against a child.

c)

Information to other authorities

Section 38 provides for public authorities, prescribed by regulations, to be advised, when it is in
the public interest to do so, about an applicant‘s WWC status (for example issue of a card,
Negative Notice or withdrawal). Currently, bodies such as the WA College of Teaching58 can
be advised that a Negative Notice has been issued to a teacher, or the Department of Transport
can be notified that a driving instructor has withdrawn after a proposal for a Negative Notice has
been issued. This is an important part of the compliance mechanism as such bodies can
register, license, or place conditions on persons.
There are other bodies, for example the Australian Health Practitioner Registration Agency,
which also undertake these functions. It is considered important for the protection of children
and to boost compliance with the Act, to be able to notify relevant regulatory boards/bodies
when it is the public interest to advise them of a person‘s WWC status. There have also been
instances where it has been in the public interest to provide an employer with information about
the status of an ex-employee for the purposes of ensuring compliance and other legal
proceedings.
58

To become the Teachers‘ Registration Board as proposed by the Teachers‟ Registration Bill 2011.
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RECOMMENDATION 17.
Amend section 38 of the Act to enable relevant regulatory boards/bodies as well as
public authorities to be specified in regulations.

RECOMMENDATION 18.
Amend the Act to add the capacity to advise employers about the WWC status of an exemployee where this is in the public interest or needed for compliance and other legal
proceedings.

d) Investigative provisions
When gathering evidence during compliance investigations, compliance officers have not
always been able to obtain the relevant documents from agencies necessary to determine the
level of compliance. Consideration is required as to whether investigative provisions in other
statutes are suitable for amendment to the Act.
The Criminal Investigations Act 2006 provides police officers with the legislative power to issue
‗A Notice to Produce‘.59 The Notice to Produce is used by the police to obtain business records
and is similar in construct to that of a Search Warrant i.e. both documents require Justice of the
Peace endorsement and both documents cease to be valid once served. It is important to note
that a Notice to Produce does not authorise the use of force to gain entry.
Compliance Officers must also go to the homes or workplaces of persons under investigation,
and have no specific authority under the Act to enter premises.
Other statutes routinely include provisions that allow government officers to access information
and enter premises in order to carry out their duties. Under the Public Sector Management Act
1994, the Public Sector Commissioner is provided with a number of powers in respect of public
sector bodies and employees when undertaking reviews under that Act60: These powers
include power of entry, obtaining documents, and directing an employee to answer questions.
The Children and Community Services Act 2004, allows ‗authorised officers‘ to enter premises
where children are employed for the purposes of inspection, and may require persons to answer
questions61. This status would provide officers investigating compliance under the Act with the
appropriate authority to gather information.

59

Section 31 of Criminal Investigations Act 2006.
Section 24D of Public Sector Management Act 1994.
61
Section 195 of the Children and Community Services Act 2004.
60
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RECOMMENDATION 19.
Amend the Act to ensure that officers who are investigating compliance with the Act,
have clear authorisation to do so and can enter relevant premises and obtain relevant
information and records.
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6. Promotion of the Act
6.1 Overview of promotional activities undertaken
The scope of persons and organisations required to understand and comply with the Act is
considerable and includes:


those undertaking child-related work (employees, volunteers, students on placement and
self-employed persons);



employers, volunteer organisations and education providers who have employees,
volunteers and students on placement in child-related work; and



parents and others in the community.

Within the above groups, the needs of rural and remote communities, Aboriginal and culturally
and linguistically diverse groups must also be taken into account.
The WWC Screening Unit is responsible for communicating the requirements of the Act, and the
legislation‘s place in child safety strategies generally. Within the WWC Screening Unit a
Community Engagement and Policy team, consisting of 4 FTE, of which approximately 1.5 FTE
is designated to the design and delivery of communication strategies directly to the public. The
key information that is required to be communicated is:


The purpose of the Act;



Who is in scope of the Act and who is not eligible to apply;



What the checking includes, how decisions are made, and how the WWC Check differs from
other criminal record checks;



What is required to comply with the Act; and



What other child safeguarding strategies should be put in place alongside the WWC Check.

The focus and content of communication strategies has changed over time, given that Act was
phased in over a five year period, and community awareness of the legislation has improved. As
part of the phasing in period, funding was provided for a television and radio campaign. The
current approach does not rely on mass-media, and uses a targeted approach underpinned by
the principles of community development. This approach includes the following strategies and
actions:





WWC Check website – this website provides comprehensive information on the purposes
and application of the WWC Check. Information is categorized according to audience – i.e.
parent, employer, volunteer and students on placement. Complex information is presented
in a series of Fact Sheets.
Providing targeted written information and workshops to specific employer, cultural,
religious and industry groups to improve understanding and compliance.
Conducting regular workshops in the metropolitan area.
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Visits to regional areas, generally undertaken in partnership with other organisations, such
as WA Police, Department of Sport and Recreation, WA Sports Federation, Constable Care
and local governments.



Engaging with Aboriginal organisations and communities, including partnership approaches
with the WA Sports Federation, Noongar Sports Association, Constable Care Foundation,
and Aboriginal Engagement and Coordination from the Department for Child Protection.
Contact with Indigenous Coordination Centres in non-metropolitan WA is a precursor to any
outreach visit to rural and remote communities.



Paid advertising is currently limited to promotion of WWC Check workshops and regional
visits through The West Australian and local newspapers. Articles and promotional material
are submitted to publications such as the Child Care Association of WA, Catholic
Education, Association of Independent Schools of Western Australia, and similar
organisations.



Attendance at conferences, forums, seminars where there is a high traffic of people in childrelated work.

In addition to the Community Engagement team, a call centre is staffed by 3.5 FTE augmented
by other officers on a roster. The Call Centre is often the first contact the public has with the
WWC Screening Unit and the nature of the enquiries and their complexity ranges considerably,
from assistance with understanding and application of the Act to resolving lodgement issues.
The public can access Call Centre staff via telephone or through Checkquery (web messages
sent from the WWC Screening Unit‘s website).
6.2 Issues and recommendations
a)

Quality of information services provided by the WWC Screening Unit

The Reviewer was impressed by the quality of the information produced by the WWC Screening
Unit. The website was considered to be easy to navigate and explained the legislation in an
accessible style and form. In November 2011 the Reviewer observed an information session
undertaken by the WWC Screening Unit, Safeguard Children – Safeguard Your Organisation
and again was impressed by the accessible way in which complex information was conveyed.
The partnership focus undertaken by the WWC Screening Unit enables for efficient deployment
of resources, but also allows for what could be perceived as a negative compliance
requirement, to be packaged more positively through broader sporting or community
participation messages.
In consultation meetings undertaken as part of the Review, stakeholders were consistently
positive about the professionalism of the WWC Screening Unit. One area where concern was
expressed by stakeholders was the consistency of advice provided through the Call Centre.
While staff were considered to be professional and helpful, complex questions, particularly
concerning the scope of legislation, were not perceived to have been always answered
satisfactorily. The complexity of who is in scope under the Act was discussed in Chapter 3. No
two jobs will be the same, and the legislation does not provide the capacity, nor should it, to
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provide definitive advice, or rulings on scope. There is, however, expectation from some callers
that this advice should be provided and this has led to some callers being dissatisfied with the
response from the Call Centre.
The scope issue is one example of the increasing complexity of enquiries received from the Call
Centre. When the legislation was established, the bulk of enquiries were for basic information
such as what the WWC Check was for and how to apply. Six year later the nature of the front
line response has changed considerably. The Call Centre is staffed by relatively junior officers,
who despite best efforts may not be attuned to the complexities of questions and as previously
stated there may not be definitive answers to some questions. Monitoring responses for
evaluation and improvement is currently not possible and the current information system does
not allow data on calls to be collected.
The Call Centre phone system is currently being upgraded. These upgrades will enable greater
capacity to match type/complexity of calls to the level of experience and competency of staff
and also make it possible for data regarding the volume and types of calls received to be
collected. This will contribute to more efficient management of Call Centre workloads and
inform training requirements, including monitoring of calls.
Queries received from the public through the website are currently time consuming and
cumbersome to manage. The proposed improvement to the WWC Screening Unit‘s information
system is designed to improve this.
Currently, the WWC Screening Unit has limited capacity for training of staff, including Call
Centre staff. The focus has been on induction and on the job mentoring, so that staff
understand the relevant legislation and application lodgement issues. Whilst this will always be
required, there has been little capacity to develop more advanced targeted training such as the
advanced skills required to manage the WWC Screening Unit‘s front line services. The training
required is often specific to the WWC Screening Unit and to the Act, and is not available
elsewhere
RECOMMENDATION 20.
As part of the organisational evaluation in Recommendation 9 the resourcing and
appropriate classification levels of the Call Centre is examined.
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b) Communicating the message that ‘keeping children safe is a whole of community
responsibility’
The various activities undertaken to promote the Act described above are developed in such a
way to reinforce that the WWC Check is only one component of child safety in the workplace
and community. In developing the WWC legislation, the policy framers were acutely aware that
the biggest risk of the check was if it fostered a false sense of security.
Throughout the phasing-in period (2006 – 2010) the community outreach focus was primarily on
who should apply for a WWC Check. There has been a shift in recent times to embracing the
broader agenda of compliance to the legislation and child safety generally.
Promoting the WWC Check as one component in a suite of child-safety strategies is now
reflected in all aspects of the WWC Screening Unit‘s information to the community. There is
expressed community demand for more information about child-safe, child-friendly practices,
particularly the development of policies and procedures, staff/volunteer recruitment and risk
management strategies in various employment and recreational settings.
Positioning WWC Checks as part of holistic child safeguarding strategies cannot be effectively
provided through written materials and one off forums but requires a developmental approach
with organisations. These community engagement and education functions are therefore labour
intensive as well as requiring supporting printed and electronic resources. The Reviewer noted
that despite creative efforts, partnerships and collaborative practice, the WWC Screening Unit is
not able to meet the current demand.
Throughout this report the Reviewer has identified the need for increased focus on other child
safeguarding strategies to properly balance over-reliance on the check and improve the safety
of children as was intended by Government in setting up the legislation. It is suggested that a
funding program be established to address this service need. This would be supported by the
WWC Screening Unit which has expertise in the area and would need to provide training about
the Act and to quality assure the program. The specifications for tendering out this program
may include that it needs to be provided to both metropolitan and non-metropolitan services with
priority to support smaller services, including those working with Indigenous and culturally and
linguistically diverse populations.
RECOMMENDATION 21.
Consideration is given to the establishment of a funding program to support services
working with children to put in place child safeguarding strategies that include the WWC
Check.
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7. Other
7.1 Indigenous research
The Review received a submission from the Aboriginal Health Council (AHC) which
recommended that government commissioned research be undertaken into the WWC
legislation and its potential impact on the Indigenous community across a number of social
domains, with a view to informing government policy.
As relatively new legislation, the impact of the Working with Children Act on the Indigenous and
other populations is as yet unknown. The Reviewer agrees that if such research could be
undertaken it would be valuable in understanding the impact of child-related pre-employment
screening programs on the indigenous and other vulnerable populations. However, according
to the legislation, any decision making about whether or not to issue a WWC Check must place
paramount consideration on the safety of children. Therefore, whilst the value of the suggested
research is not in question, it is however unclear how this information might interact with the
WWC legislation given its premise.
The prioritisation of resources is another important consideration in this conversation. The
WWC Screening Unit is currently operating well, albeit with finite resources. However the
demand for expanded resources in relation to areas such as information technology,
compliance, and extending the WWC Screening Unit‘s community education provisions, which
will ultimately contribute to child-safety on a practical level, must be prioritised over potential
commitment to research endeavours.
7.2 Functional responsibility for the administration of the Act
At the time that the Act was introduced into Parliament, legislation establishing the
Commissioner for Children and Young People was yet to be introduced, but the Government
intended for ―serious consideration‖ to be given to the WWC screening function being carried
out by this Commissioner62.
The Commissioner for Children and Young People Act 2006 established the Commissioner for
Children and Young People (Children‘s Commissioner) and was proclaimed in December
200763. Clause 3 of Schedule 1 of that Act provides for the Children‘s Commissioner to replace
the CEO as the decision making authority under the Act. This clause has never been
proclaimed and the department principally assisting the Minister continues to be the Department
for Child Protection (formerly the Department for Community Development).
The March 2012 report of the Joint Standing Committee on the Commissioner for Children and
Young People, ‗Report on the functions of the Commissioner for Children and Young People:
Working with children checks‟ (Joint Standing Committee Report) examined the issue of the
appropriate authority to be responsible for screening under the Act.
62
63

Western Australia, Parliamentary Debates, Legislative Assembly, 20 October 2004, p.6948.
Government Gazette (WA), No 246, 23 November 2007, p.5861.
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Finding three of the Joint Standing Committee Report was as follows:
“The administration of the Working with Children (Criminal Record Checking) Act 2004 is
not an appropriate function for the Commissioner for Children and Young People”64 .
The Joint Standing Committee reached this finding having regard to the former Select
Committee on Advocacy for Children (Appointment of a Commissioner for Children) not being
unanimously of the view that the WWC screening function was an appropriate role for the
proposed children‘s commissioner65, and that evidence of the Children‘s Commissioner to the
Committee has ―consistently maintained the view that having the WWC Check function would
serve as a distraction from her core functions and may negatively impact on her advocacy role‖.
The Children‘s Commissioner reiterated this view in her submission to this Review66 .
The Reviewer concurs with the views of the Joint Standing Committee and the Children‘s
Commissioner.
RECOMMENDATION 22.
Repeal Clause 3 of Schedule 1 of the Commissioner for Children and Young People
Act 2006.
7.3 Administration of the Act – mitigating against potential conflicts of interest
While the Joint Standing Committee Report endorsed the Department for Child Protection as
being the most appropriate agency for administering the WWC Checks67 the Committee held
concerns about the potential for a conflict of interest, specifically in that the administering
agency would be responsible for conducting checks on its own staff. The Joint Standing
Committee recommended that the Act be amended ―to enable periodic auditing of the working
with children checks and renewals the administering body (currently the Department for Child
Protection) performs on its own staff‖.
The Reviewer concurs that there is a potential for a perceived conflict of interest to arise, but
notes that the Department for Child Protection has structured its administration of the Act to
mitigate against this risk. This includes the placement of the WWC Screening Unit within the
Corporate Services Directorate, removing line management responsibility from the operational
areas of the organisation, and locating the WWC Screening Unit in physically separate, secure
premises. The Director of the WWC Screening Unit reports administratively to the Executive
64

Western Australia, Joint Standing Committee on the Commissioner for Children and Young People
Report of the Functions of the Commissioner for Children and Young People: Working With Children
Checks 1 March 2012, p.v
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Western Australia, Joint Standing Committee on the Commissioner for Children and Young People
Report of the Functions of the Commissioner for Children and Young People: Working With Children
Checks 1 March 2012, p.4
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Commissioner for Children and Young People submission, dated 22 February 2012
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Western Australia, Joint Standing Committee on the Commissioner for Children and Young People
Report of the Functions of the Commissioner for Children and Young People: Working With Children
Checks 1 March 2012, Finding 6, page 17
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Director Corporate and Business Services and to the Director General for all functions under the
Act. As discussed in section 4.1 above, the Director General has delegated all of his powers as
CEO under the Act to the Director, although it is acknowledged that the Director General is not
excluded from exercising these powers should he choose to do so.
The Reviewer mapped the decision making processes used by the WWC Screening Unit, and
examined a sample of notices issued under the Act. Through this the Reviewer formed the view
that the Department, both in structure and practice, has taken reasonable steps to mitigate
against a perceived conflict of interest arising in relation to decisions being made with respect to
Departmental staff and foster carers, who are considered under the Act to be ‗employed‘ by the
Department. This is not to say, however, that a formal audit of some description would not be of
benefit in assuring the Parliament and the public of this.
The Reviewer observed that a possibly higher risk potential or perceived conflict of interest
relates to the compliance function. If concerns were present regarding the Department for Child
Protection‘s compliance with the Act in relation to its role as an employer of persons in childrelated work, investigation of any allegations and determination as to any prosecution would rest
with the Director of the WWC Screening Unit. Given that any compliance failures would create
embarrassment for the Department of Child Protection, it is imperative that clear and
unambiguous protocols exist for the reporting an addressing of WWC Card compliance between
the Screening Unit and the Department.
This potential for conflicts of interest would be resolved if administration of the WWC screening
function was the responsibility of a stand-alone agency. However, the Reviewer is of the view
that the conflict risk is not sufficiently high to warrant this. Creation of a stand-alone agency
would come at a greater cost to Government, particularly with regard to the provision of
corporate services; and the synergies that exist with the WWC Screening Unit sitting within the
government agency primarily responsible for child protection would be lost.
The Reviewer concurs with the view of the Joint Standing Committee that the WWC screening
function is most appropriately located within the Department for Child Protection. There is
scope, however, for governance structures to be reviewed and strengthened to protect against a
perceived or actual conflict of interest occurring. Provision for an audit function warrants
consideration, but the Reviewer supports this being facilitated through the existing audit
functions available to the Auditor General under the Auditor General Act 2006, rather than a
legislative requirement under the WWC Act.
RECOMMENDATION 23.
Formalise governance arrangements for the WWC Screening Unit within the Department
for Child Protection to minimise possible, perceived, or actual conflicts of interest.
These governance arrangements should include channels for provision of advice such
as, compliance issues, should they occur.
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8. Appendices
Appendix 1.
Submissions to the Review of the Working with Children (Criminal Record Checking) Act 2004
1. Aboriginal Health Council of Western Australia
2. Australian Medical Association Western Australia
3. Mr Brett Busby
4. Mr Charlie Chodorowski
5. Child Wise
6. Commissioner for Children and Young People
7. Curtin University
8. Ms Cynthia Pickering
9. Department of Education
10. Department for Communities
11. Department of Health
12. Department of Sport and Recreation
13. Department of Training and Workforce Development
14. Dr K Morrissey
15. Edith Cowan University
16. Mr Francis Smith
17. Independent Education Union of Western Australia
18. Joint Standing Committee for the Commissioner for Children and Young People
19. Joondalup Health Campus
20. Musica Viva
21. Office of Multicultural Interests
22. Office of the Public Advocate
23. Mr Paul Grundy
24. Pony Club Association of Western Australia
25. Scouts WA
26. Small Business Development Corporation
27. State Administrative Tribunal of Western Australia
28. Surf Life Saving Western Australia
29. Mr Tim Tucak
30. Mr Tony York
31. The University of Western Australia
32. Ice Hockey WA
33. Western Australia Police
34. WA Sports Federation
35. Western Australia Local Government Association
36. Western Australia Secondary School Executives Association Inc
37. Willetton Basketball Association Inc.
38. Working with Children Screening Unit
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Appendix 2: Summary of Amendments to the Act which occurred in 2010.
Strengthening Assessment Provisions

Barriers to taking timely steps to protect
children

Operational anomalies

New Class 1 and Class 2 offences

Removing the requirement to request a new application
when police notify under section 17 that card holders
have new offences reasonably believed to make it
unsuitable for them to continue to hold a card so that
assessment by the WWC Screening Unit could occur
immediately.

Introducing provisions which enabled education providers
such as universities and TAFE colleges to endorse the
WWC application form for their students undertaking
placements in child-related work and to have similar
obligations to the ‗employers‘ providing placements.

Clarifying the hierarchy of decision making provisions in
section 12 and adding provisions to require a Negative
Notice unless there were exceptional circumstances
where a Class 3 offence involved an indecent Act and
also providing capacity to issue adverse decisions where
there were relevant pending Class 3 offences notified to
the WWC Screening Unit by police or employers.

Rationalising card holder notification of relevant changes
to their criminal records.

Introducing a provision to enable some applications in
limbo to be terminated by deeming as ‗withdrawn‘
applications from persons who do not respond to repeated
attempts for information that would establish their eligibility
to have the WWC Check.

An additional factor was added explicitly requiring the
impact of harm on a child if behaviour involved in a charge
or conviction were to be repeated, even when the offence
occurred some time ago.

Requiring cards to be cancelled and returned where
police notification is received that a person no longer in
child-related work has committed an offence of concern.
Removing provisions for people to withdraw their
applications and avoid being issued with a Negative
Notice if they had been issued with an Interim Negative
Notice.
Removing from certain people already assessed as a
possible risk to children, access to the ‗defence‘ allowing
them to undertake child-related work for up to five days in
12 month period without lodging an application - such
as when a previous card was cancelled or where an
application was withdrawn after a Negative Notice had
been proposed.
Broadening advice able to be provided in the public
interest to authorised agencies under section 38, from
information only about the issue of Interim Negative
Notices and Negative Notices to whether a person had a
applied for or been issued with a WWC Card or had
withdrawn their application. WA Police could also be
given more details about the applicant.
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Appendix 4. The categories of child-related work and the exemptions which may apply:
Category

Parent volunteer exemption

Other exemptions

1. A child care service (has the meaning
given to that term under section 4 of
the Child Care Services Act 2007)



Work carried out on a voluntary basis
by a parent of a child to whom the
service is being provided; or who is
enrolled for, or otherwise ordinarily is
provided with, the service.



Police officers performing functions
as a member of WA Police.

2. A community kindergarten registered
under Part 5 of the School Education
Act 1999



Work carried out on a voluntary basis
by a parent of a child who is enrolled at
the kindergarten.



No other exemptions apply.

3. An educational institution for children



Work carried out on a voluntary basis
by a parent of a child who is enrolled at
the educational institution.



Police officers performing functions
as a member of WA Police.
Universities established under a
written law are excluded from the
definition of educational institution for
children.

Work carried out on a voluntary basis
by a parent of a child to whom the
service is being provided in connection
with an activity in which the child is
participating, or ordinarily participates.
When the coaching or private tuition is
also in connection with a category 12)
club, association or movement, the
following broader exemption applies.
Parent volunteers are exempt whose
child is involved or ordinarily involved in
at least some of the ‗club‘ activities.



Work carried out on a voluntary basis
by a parent of a child in connection with
an activity in which the child is
participating, or ordinarily participates.



4. A coaching or private tuition service
of any kind





5. An arrangement for the
accommodation or care of children,
whether in a residential facility or
private residence












An informal arrangement entered
into for private or domestic purposes.
Police officers performing functions
as a member of WA Police.
Coaching or private tuition provided
to a class of two or more students,
that is not provided primarily for
children.

An informal arrangement made by a
parent of the child concerned.
Police officers performing functions
as a member of WA Police.
Accommodation or care provided by
a relative of the child.
Arrangements for accommodation or
care of children in a residential
facility connected to, or used
predominantly by students of, a
university or other institution of
tertiary accommodation.

6. A placement arrangement under the
Children and Community Services
Act 2004
7. The performance by an officer, as
defined in the Children and
Community Services Act 2004, of a
function given to the officer under that
Act
8. A detention centre, as defined in the
Young Offenders Act 1994 section 3



No parent volunteer exemption.



No other exemptions apply.



No parent volunteer exemption.



No other exemptions apply.



No parent volunteer exemption.



Police officers performing functions
as a member of WA Police.

9. A community child health service



Work carried out on a voluntary basis
by a parent of a child to whom the
service is being provided in connection
with an activity in which the child is
participating, or ordinarily participates.



No other exemptions apply.
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Category

Parent Volunteer Exemption

Other Exemptions

10. A counselling or other support
service



Work carried out on a voluntary basis
by a parent of a child to whom the
service is being provided in connection
with an activity in which the child is
participating, or ordinarily participates.



Police officers performing functions
as a member of WA Police.

11. Religious organisation



Work carried out on a voluntary basis
by a parent of a child in connection with
an activity in which the child is
participating, or ordinarily participates.



No other exemptions apply.

12. A club, association or movement
(including of a cultural, recreational or
sporting nature and whether
incorporated or not) with a significant
membership or involvement of
children
13. A ward of a public or private hospital
in which children are ordinarily
patients



Work carried out on a voluntary basis
by a parent of a child who is involved,
or is ordinarily involved in some, or all,
of the activities of the club, association
or movement.



An informal arrangement entered
12/2009
into for private or domestic purposes.
Police officers performing functions
as a member of WA Police.



Work carried out on a voluntary basis
by a parent of a child in connection with
an activity in which the child is
participating, or ordinarily participates.

14. A baby sitting or child minding service



15. An overnight camp, regardless of the
type of accommodation or how many
children are involved
16. A transport service specifically for
children

17. A school crossing service, being a
service provided to assist children to
cross roads on their way to or from
school
18. A children‘s entertainment or party
service





No other exemptions apply.

Work carried out on a voluntary basis
by a parent of a child in connection with
an activity in which the child is
participating, or ordinarily participates.



An informal arrangement entered
into for private or domestic purposes.



No parent volunteer exemption.



Police officers performing functions
as a member of WA Police.



Work carried out on a voluntary basis
by a parent of a child who is a
passenger on the transport service, or
is ordinarily a passenger on the
transport service.



No other exemptions apply.



Work carried out on a voluntary basis
by a parent of a child who is enrolled at
the school.



Police officers performing functions
as a member of WA Police.



Work carried out on a voluntary basis
by a parent of a child in connection with
an activity in which the child is
participating or ordinarily participates.



Performances open to the general
public, not involving physical contact
with children, whether on payment of
a fee or otherwise.
Where the service only involves the
provision of equipment, food or a
venue, and no other children‘s
entertainment or party service.
Police officers performing functions
as a member of WA Police.
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