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1.
O

verview
 of B

ill

T
he B

ill
is divided into 8 P

arts, w
hich in turn m

ay have tw
o or m

ore divisions. T
he P

art
headings are: P

relim
inary; S

am
e-sex m

arriage; A
uthorised celebrants; M

iscellaneous; B
irths,

D
eaths and M

arriages R
egistration A

ct 1998 am
ended; F

am
ily C

ourt A
ct 1997 am

ended;
Interpretation A

ct 1984 am
ended; O

ther A
cts am

ended. T
he content of each part is set out

in m
ore detail below

.

T
he m

ain object of the B
ill

is to provide for sam
e-sex m

arriage betw
een adults; the

authorisation of celebrants to solem
nise sam

e-sex m
arriages; consequential am

endm
ents

to other legislation; and related purposes.

2. S
um

m
ary of substantive provisions

P
art 1 P

relim
inary

C
lause 1

S
hort T

itle

T
his clause provides the short title of the M

arriage E
quality A

ct 2012.

C
lause 2

C
om

m
encem

ent

T
his clause specifies that clauses 1 and 2 com

e into operation on the day on w
hich the A

ct

receives the R
oyal A

ssent and the rest of the A
ct on the day that is 28 days after that day.

C
lause 3

T
erm

s used

T
his clause defines certain term

s that are used in the A
ct.

P
art 2

S
am

e-sex m
arriage

D
ivision 1 S

am
e-sex m

arriageable age

C
lause 4: A

pplication of D
ivision

T
his C

lause confirm
s that the provisions

in
this

B
ill

apply to sam
e-sex m

arriages
notw

ithstanding any com
m

on law
 rule of private international law

 applying elsew
here to

sam
e-sex m

arriages.

C
lause 5: S

am
e-sex m

arriageable age

T
his clause provides that a person is of sam

e-sex m
arriageable age if the person is 18 years

old.
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D
ivision 2 V

oid sam
e-sex m

arriages

C
lause 6: G

rounds on w
hich sam

e-sex m
arriages are void

S
ubclause (1) defines 'adopted' and 'ancestor' for the purpose of this clause.

S
ubclause (2) provides for the circum

stances in w
hich sam

e-sex m
arriages are void. T

hese
include reasons such as w

hen:
one party to a sam

e-sex m
arriage is already law

fully m
arried

(w
hether under this B

ill or
any other A

ct dealing w
ith m

arriage) to another person at the tim
e of his or

her sam
e-sex

m
arriage; or
the parties are w

ithin a prohibited relationship w
hich m

eans by virtue of subclause (3) a
relationship betw

een a person and an ancestor or descendant of that person or betw
een

siblings (w
hether w

hole or half-blood).

S
ubclauses (4) to (6) deal w

ith adoptive relationships placing the adopted child in the sam
e

position as a natural child for the purpose of prohibited relationships.

D
ivision 3 S

olem
nisation of sam

e-sex m
arriages in W

estern A
ustralia

C
lause 7: A

pplication of D
ivision

D
ivision 3 applies to all sam

e-sex m
arriages solem

nised or intended to be solem
nised in

W
estern A

ustralia.

C
lause 8: S

am
e-sex m

arriages to be solem
nised by authorised celebrants

T
his clause provides that sam

e-sex m
arriages m

ust be solem
nised by authorised celebrants.

T
he authorisation and registration of celebrants is dealt w

ith in P
art 3 of the B

ill.

C
lause 9: M

inisters of religion not bound to solem
nise sam

e-sex m
arriage etc.

T
his clause provides that nothing in this part obliges a m

inister for religion to solem
nise a

sam
e-sex m

arriage or to solem
nise such a m

arriage subject to conditions in
addition to

those set out in this A
ct.

C
lause 10: N

otice to be given and declarations m
ade

S
ubclause (1) provides that a sam

e-sex m
arriage m

ust not be solem
nised unless:

a notice in w
riting of the intended sam

e-sex m
arriage to

be given and received by the
celebrant not earlier than 18 m

onths or later than 1 m
onth before the sam

e-sex m
arriage

takes place; and
the conditions set out in subclause (1)(b) have been satisfied; and
each of the parties has m

ade a declaration before the celebrant as to the party's conjugal
status and belief that no im

pedim
ent exits to the sam

e-sex m
arriage.
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S
ubclauses (2)

(7) set out the requirem
ents that m

ust be satisfied in order for a sam
e-sex

m
arriage to be solem

nised, including the requirem
ents in relation to a notice of intention to

m
arry, and the obligations that m

ust be fulfilled by the celebrant after receiving the notice
of intention to m

arry.

C
lause 11: S

olem
nisation of sam

e-sex m
arriages

S
ubclause (1) provides that a sam

e-sex m
arriage m

ay be solem
nised by any authorised

celebrant w
ho has possession of the notice of intention to m

arry if it is im
practicable for the

authorised celebrant to w
hom

 the notice w
as given to solem

nise the m
arriage for any

reason.

S
ubclause (2) provides that the authorised celebrant m

ust not solem
nise a sam

e-sex
m

arriage unless satisfied that the parties are the parties specified in the notice of intention
to m

arry and there is no reason to believe that any docum
ent in relation to the m

arriage is
false or defective.

C
lause 12: W

hen and w
here the sam

e-sex m
arriage m

ay be solem
nised

T
his clause specifies that a sam

e-sex m
arriage m

ay be solem
nised on any day, at any tim

e
and in any place.

C
lause 13: W

itnesses

T
his clause requires that a sam

e-sex m
arriage m

ust not be solem
nised unless at least tw

o
persons w

ho have or appear to the authorised celebrant to have reached 18 years old are
present as w

itnesses.

C
lause 14: F

orm
 of cerem

ony

T
his clause provides for certain form

alities to be included in the form
 of a cerem

ony to be
used by an authorised celebrant to solem

nise a sam
e-sex m

arriage.

S
ubclause (1) provides that if a cerem

ony is conducted by an authorised celebrant w
ho is a

m
inister of religion, the cerem

ony m
ay be conducted as required by the religion to w

hich the
m

inister belongs.

S
ubclause (2) provides for the form

 of w
ords that m

ust be spoken by the parties to a sam
e-

sex m
arriage if the cerem

ony is conducted by an authorised celebrant w
ho is not a m

inister
of religion.

C
lause 15: A

uthorised celebrants to explain nature of sam
e-sex m

arriage relationship

T
his clause specifies the w

ords that m
ust be spoken by an authorised celebrant w

ho is not a
m

inister of religion before a sam
e-sex m

arriage is solem
nised.
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C
lause 16: C

ertain sam
e-sex m

arriages not solem
nised in accordance w

ith this D
ivision are

invalid

S
ubclause (1) specifies that, subject to the exceptions in subclause (2), a sam

e-sex m
arriage

solem
nised other than in accordance w

ith this D
ivision is not valid.

S
ubclause (2) provides that a sam

e-sex m
arriage is not invalid by reason of the m

atters
specified in the subclause.

S
ubclause (3) provides that a sam

e-sex m
arriage is not invalid if the person solem

nising it
w

as not authorised to do so if either party believed that the celebrant w
as law

fully
authorised to solem

nise the m
arriage. U

nder subclause (4), the form
 and cerem

ony of the
sam

e-sex m
arriage under subclause (3) is taken to be sufficient if it reflects the intention of

both parties to the cerem
ony to be m

arried.

C
lause 17: A

uthorised celebrant to retain notices and declarations

T
he authorised celebrant m

ust keep the docum
ents relating to the m

arriage until the
requirem

ents of clause 18 have been fulfilled.

C
lause 18: S

am
e-sex m

arriage certificates

C
lause 18 regulates the form

alities in relation to sam
e-sex m

arriage certificates, including
the preparation, num

ber, form
, content, tim

ing and signing requirem
ents in relation to

those certificates.

D
ivision 4 O

ffences

C
lause 19: B

igam
y

S
ubclause (1) prohibits persons w

ho are already legally m
arried going through a second form

or cerem
ony of sam

e-sex m
arriage, and specifies the penalty that applies.

S
ubclauses (2)

(7) set out the defences and other term
s that apply in relation to subclause

(1).

D
ivision 5 S

econd cerem
onies

C
lause 20: S

econd sam
e-sex m

arriage cerem
onies

C
lause 20 sets out the circum

stances in w
hich 2 people w

ho are already legally m
arried to

each other m
ay go through another form

 or cerem
ony of sam

e-sex m
arriage.
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P
art 3

A
uthorised celebrants

D
ivision 1 S

am
e-sex m

arriage celebrants

C
lauses 21 25

T
hese clauses set out the requirem

ent for registration of sam
e-sex m

arriage celebrants, the
inform

ation that m
ust be recorded on the register that is to be kept in relation to registered

sam
e-sex m

arriage celebrants, the cancellation of registration of sam
e-sex m

arriage
celebrants, and the ability of persons affected by certain decisions to apply to the S

tate
A

dm
inistrative T

ribunal to review
 those decisions.

D
ivision 2

P
ublic service officers

C
lause 26: A

uthorisation of public service officers

T
he R

egistrar of B
irths, D

eaths and M
arriages or other officers so authorised by the M

inister
m

ay solem
nise sam

e-sex m
arriages in W

estern A
ustralia.

P
art 4

M
iscellaneous

C
lause 27: F

alse statem
ent or docum

ents

C
lause 27 provides that any person w

ho know
ingly m

akes a false or m
isleading statem

ent in
a docum

ent under this A
ct is guilty of an offence for w

hich the penalty is a fine of $10,000.

C
lause 28: Interpreters at sam

e-sex m
arriage cerem

onies

T
his clause provides for the use of interpreters in connection w

ith sam
e-sex m

arriage
cerem

onies, and specifies the responsibilities of such interpreters.

C
lause 29: R

egulations

T
his clause provides that the G

overnor m
ay m

ake regulations prescribing all m
atters that are

required, perm
itted, necessary or convenient to be prescribed for giving effect to the A

ct.

P
art 5

B
irths, D

eaths and M
arriages R

egistration A
ct 1998 am

ended

C
lauses 30

35

T
hese clauses set out the am

endm
ents to consequential am

endm
ents to be m

ade to the
B

irths, D
eaths and M

arriages R
egistration A

ct 1998, including (clause 35) the insertion of a
provision regarding the registration of sam

e-sex m
arriages.
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P
art 6

F
am

ily C
ourt A

ct 1997 am
ended

T
his part sets out the consequential am

endm
ents to be m

ade to the F
am

ily C
ourt A

ct 1997,
including the insertion of a new

 P
art 58 in clause 44.

C
lause 44: P

art 5B
 inserted

C
lause 44 provides that the follow

ing provisions w
ill be inserted into the F

am
ily C

ourt A
ct

1997 as clauses 206A
2060.

205A
 defines the term

s dissolution order, dissolution proceeding and nullity declaration.

205B
 sets out the principles to be applied by the F

am
ily C

ourt in the exercise of its
jurisdiction in relation to sam

e-sex m
arriages.

205C
 provides that one or both parties to a sam

e-sex m
arriage m

ay apply to the F
am

ily
C

ourt for a dissolution order, a nullity declaration or a declaration as to the validity of a
sam

e-sex m
arriage.

206D
 sets of the additional requirem

ents that m
ust be satisfied in relation to an application

for a dissolution order.

206E
 provides that a dissolution order m

ust only be m
ade if the sam

e-sex m
arriage has

broken dow
n irretrievably, and the grounds on w

hich that condition m
ay be established.

206F
 sets out the m

eaning of "separation".

206G
 sets out the effect of the parties to a sam

e-sex m
arriage resum

ing cohabitation after
they have separated.

206H
 provides that if the F

am
ily C

ourt is satisfied that a sam
e-ex m

arriage is void under the
M

arriage E
quality A

ct 2012, it m
ust m

ake a declaration that the m
arriage is nullified.

2061 provides if an application for a nullity declaration and for a dissolution order are before
it concurrently, the F

am
ily C

ourt m
ust not m

ake a dissolution order unless it has dism
issed

the application for a nullity declaration .

2061 sets out various m
atters in relation to an appeal against a dissolution order, and how

this affects w
hen a dissolution order w

ill take effect.

206K
 provides that the R

egistrar m
ust prepare and file w

ith the F
am

ily C
ourt and the

R
egistrar of B

irths, D
eaths and M

arriages a m
em

orandum
 of a dissolution order w

hen it
takes effect, and a certificate signed by the R

egistrar to this effect is evidence in all courts
and for all purposes of the m

atters in the certificate.

206L and 206M
 provide that the F

am
ily C

ourt m
ay rescind a dissolution order (provided it

has not yet taken effect) if the parties are reconciled, or if there has been a m
iscarriage of

justice.
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206N
 provides that a party to a sam

e-sex m
arriage m

ay re-m
arry after a dissolution order

has taken effect.

2060 provides that the provisions in P
art 5A

 of the F
am

ily C
ourt A

ct (apart from
 clause 205Z

relating to conditions that need to be satisfied before the C
ourt m

akes a decision about a de
facto relationship) apply to a sam

e-sex m
arriage as if the sam

e-sex m
arriage w

ere a de facto
partnership.

P
art 7

Interpretation A
ct 1984 am

ended

T
his part am

ends the Interpretation A
ct 1984 by the insertion of the follow

ing definitions:

husband, in relation to a m
ale person in a sam

e-sex m
arriage, to m

ean the person to w
hom

the m
ale person is m

arried, and w
ife has a corresponding definition in relation to fem

ale
persons.

m
arriage to include sam

e-sex m
arriage.

P
art 8

O
ther A

cts am
ended

T
his part deals w

ith m
iscellaneous changes to other A

cts including the D
uties A

ct 2008, the
G

uardianship and A
dm

inistration A
ct 1990, the O

aths, A
ffidavits and S

tatutory D
eclarations

A
ct 2005, the S

tam
p A

ct 1921, the S
tate A

dm
inistrative T

ribunal A
ct 2004, and the W

ills A
ct

1970.
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