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Dear Mr Speaker
The Corruption and Crime Commission (the CCC) has prepared the Criminal Investigation
(Covert Powers) Act 2012 Annual Report for the period ending 30 June 2015.
Criminal Investigation (Covert Powers) Act 2012 (the Act) provides highly trained law
enforcement offices with the power, when authorised, to gather evidence using controlled
conduct.
Previous Annual Reports in relation to this legislation were limited in scope and focused on
record keeping and administrative compliance. However, the cee has adopted a new
comprehensive process in relation to its oversight role that involves a wide-ranging
examination of Western Australia Police records, reviewing the content of applications,
authorities, reports and other documents in order to assess whether or not the Authority for a
controlled operation was properly issued and the operation was conducted in compliance
with the Act.
Section 38(2) provides that any information, if made public, could reasonably be expected to
endanger a person's safety, prejudice an investigation or prosecution or compromise any
law enforcements agency's operational activities should be excluded. As a result of the
comprehensive approach adopted by the CCC, I have been provided with advice from the
Commissioner of Police, prepared in accordance with section 38(2) of the Act, to exclude
certain information from the Annual Report.
.
I am satisfied with the advice provided by the Commissioner of Police and, in accordance
with the Act, I have excluded such information from the Annual Report.
It is important to note that the identified administrative errors are minor in nature, historical
and did not result in any application being invalidated. There were no findings of misconduct,
dishonesty or corruption. Western Australia Police have since introduced practices to
prevent such errors from occurring in the future. The cce has been notified of the practices
that have been implemented and positively acknowledged the initiatives in the Annual
Report.
Yours sincerely
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EXECUTIVE SUMMARY
[1]

Controlled operations are law enforcement operations that involve or may
involve controlled conduct to target criminal activity. Controlled conduct is
conduct for which a person would be criminally responsible if the person
was not protected by a controlled operation authority.

[2]

Part 2 of the Crimina/Investigation (Covert Powers) Act 2012 (''the CICP
ActIO) facilitates investigation and intelligence-gathering in relation to
criminal activity by providing for authorisation, conduct and monitoring of
covert law enforcement controlled operations.

[3]

The CICP Act allows Western Australia Police (IOWA Police"), Department
of Fisheries (WA) and the Australian Crime Commission to grant
authorities to conduct controlled operations. The CICP Act also provides
civil indemnification when certain criteria are met.

[4]

The Corruption and Crime Commission (lithe CCC") is required to inspect
the records of each agency at least once every 12 months to determine
the extent of compliance with Part 2 of the CICP Act by the agency and
law enforcement officers of the agency.

[5]

The CICP Act enables the Commissioner of Police, Chief Executive Officer
or delegate of a prescribed law enforcement agency to authorise the
conduct of a controlled operation for a relevant offence including:
(a) an offence against the law of this jurisdiction punishable by
imprisonment for 3 years or more; or
(b) an offence not covered by paragraph (a) that is prescribed for
the purposes of tMs definition, being an offence under any of
the following Acts(i)

the Classification (Publications, Films and
Computer Games) Enforcement Act 1996;

(ii)

The Criminal Code;

(iN) the Firearms Act 1973;
(iv) the Fish Resources Management Act 1994;
(v) the Misuse of Drugs Act 1981;
(vi) the Prostitution Act 2000; and
(vii) the Weapons Act 1999.

[6]

During this reporting period WA Police completed 49 controlled
operations, within which there were 14 variations to authority.

[7]

This report sets out the result of those inspections for WA Police during
the period 1 July 2014 to 30 June 2015 and provides details as to the work
and activities of the WA Police in relation to controlled operations.

ix

[8]

Previous Annual Reports were produced from a compliance perspective.
The eee has since widened its scope. The modified approach gives
consideration to all aspects of Part 2 of the elep Act and considers if an
authority to engage in controlled conduct has been exercised in conformity
with statutory criteria. The eee considers whether the conduct of the
controlled operation was consistent with the authorisation and in
compliance with the legislation.

[9]

Although WA Police was generally compliant, areas of non-compliance or
concern were identified by the eee. WA Police responded positively to
eee feedback. The eee and WA Police have forged a good working
relationship concerning the requirements of the elep Act and controlled
operations. The eee is confident initiatives instigated by WA Police will
improve compliance.

x

CHAPTER ONE
ANNUAL REPORT BY THE CCC
[1]

The CICP Act: s. 38 requires the CCC to prepare a report of the work and
activities of the law enforcement agencies in respect to controlled
operations for the preceding 12 months, as soon as practicable after 30
June each year. l

[2]

The CCC is required to provide the Minister and the Chief Officer of each
law enforcement agency with a copy of the report.

[3]

The report must not disclose any information that identifies any suspect or
participant in an authorised operation or that is likely to lead to such a
person being identified.

[4]

The report must include, for each la:;v enforcement agency concerned,
comments by the CCC on the comprehensiveness and adequacy of the
Chief Officer reports which are required to be submitted to the CCC twice
a year.

[5]

The Chief Officer of each agency must advise the Minister of any
information in the CCC Annual Report that, in the Chief Officer's opinion,
should be excluded before the report is laid before each House of
Parliament because the information, if made public, could be reasonably
expected to:
III

endanger a person's safety; or

III

prejudice an investigation or prosecution; or

o

compromise any law enforcement agency's operational activities
or methodologies.

[6]

If the Minister is satisfied as to the grounds for exclusion of material from
the report, the Minister must exclude the information and insert a
statement to the effect that information has been excluded from the report.

[7]

The Minister is to cause a copy of the report to be laid before each House
of Parliament within 15 sitting days of receipt of the report.

[8]

A copy of this report was provided to the Office of the Minister for Police
on Friday 15 January 2016.

I In order to comply with its functions, it is necessary for the CCC to inspect ail Principal Law Enforcement
Officer (PLEO) reports for completed controlled operations and to await provision of the agency Chicf
Oftlcer s. 37 report posl30 JLmc. This impacts upon when the CCC is able to complete its Annual Report.

1

BLANK PAGE. NOT NUMBERED. NOT REDACTED.

CHAPTER TWO
WORK AND ACTIVITIES OF WA POLICE
[9]

[10]

During this reporting period:2
~

47 controlled operations were authorised, aI/ of which were formal
authorities;

~

no urgent authorities were granted;

~

2 controlled operations were refused authority;

~

49 controlled operations were completed, one of which was subject
to two controlled operation authorities; and

.,

within the completed 49 controlled operations, 14 variations of
authority were granted.

Table 1 below shows the numbers of completed controlled operations and
the number of variations granted to those authorities, in each reporting
year since enactment of the CICP Act.

Table 1: Yearly Comparison of Completed Controlled Operations and
Variations to those Authorities

[11]

Of the 49 completed controlled operations, 38 involved participants
engaging in controlled conduct.

[12]

All completed controlled operations were Local Controlled Operations.

[13]

Controlled operation authorities generally provide authority to a number of
law enforcement participants. In total, the authorities provided for 315 law
enforcement participants and one civilian participant to engage in
controlled conduct.

[14]

WA Police did not apply for any retrospective authorities.

2. The figures include authorisations granted before the reporting period but concluded within the reporting
period, authorisations granted which are still ongoing and authorisations granted and concluded within the
period.

3

[15]

2.1
[16]

The nature of the criminal activity targeted by WA Police in completed
controlled operations is detailed below, with "Drug related offences"
accounting for 54% of that activity.
IiI

Drug related offences (54%)

Q

Corruption (7%)

I!I

Receiving stolen property (7%)

Q

Unlawful use of computer (7%)

IiI

Firearms offences (6%)

€)

Burglary (4%)

I!I

Property laundering (4%)

1)1

Stealing (4%)

<I>

Prostitution offences (2%)

I!I

Grievous bodily harm (1%)

I!I

Possession of child exploitation material (1 %)

1)1

Possession of dangerous goods (1%)

e

Robbery (1%)

Q

Sexual offences againsfa child (1%)

Record Keeping by WA Police
The CICP Act: s. 39 sets out record keeping requirements for agencies.
The files relating to the controlled operations were inspected to ensure
they contained:
a) each application;
b) each authority;
c) each variation application and variation authority;
d) each order cancelling an authority;
e) each retrospective authority granted under s. 25 of the CICP Act;
and
f) each Principal Law Enforcement Officer (PLEO) report under
ss. 33(1) or 36 of the CICP Act.

[17]

4

WA Police complied with the record keeping requirements.

2.2

Result of Operations
Arrests and Charges

[18J

19 controlled operations resulted in arrests and charges, or charges were
pending at the time of inspection. This equates to 38.78% of controlled
operations resulting in arrests, charges or charges pending.

[19J

Further controlled operations may arise as a result of intelligence gathered
during controlled operations.
Seizures

[20]

Seizures of illicit goods were made in 26 of the completed controlled
operations. The total amounts are shown in Table 2.
Items Seized
Methylamphetamine

2690.44 grams

Cocaine

400 grams

Cannabis

103.1 grams

Heroin

1.95 grams

3, 4-Methylenedioxy-n, alphadimethylphenylethylamine (MDMA)

23 tablets

Dexamphetamine

11 tablets

Items Used in Drug Cultivation

22 items

Firearms

1

Ammunition

In excess of 500
rounds

Dangerous Goods

19 items

Table 2:

2.3
[21]

Quantity

•

Quantities of illicit Goods Seized

Chief Officer Reports
Pursuant to the CICP Act: s. 37 the Chief Officer of WA Police is required
to submit a report to the CCC as soon as practicable after 30 June and
31 December each year setting out the following details in relation to
controlled operations conducted on behalf of the agency during the
previous six months:3

3 In order to comply with its reporting requirements, it is necessary for WA Police to await completion of the
PLEO reports in respect of completed controlled operations during the relevant period, prior to provision of
tIle ChlefOfficer s. 37 report to the CCC.
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o

the number of formal and urgent authorities granted or varied by
the Authorising Officer for the agency;

o

the number of formal and urgent applications for the granting or
variation of authorities that have been refused by the Authorising
Officer for the agency;

o

the number of authorities cancelled by the Authorising Officer for
the agency, or that have expired;

o

the nature of the criminal activities against which the authorised
operations were directed;

o

the nature of the controlled conduct engaged in for the purposes of
the authorised operations;

o

if illicit goods were involved, the nature and quantity of the goods
and the route through which the goods passed;

o

any loss or serious damage to property or any personal injuries
occurring in the course of or as a direct result of the authorised
operations;

o

any seizure, arrest and prosecution arising from the authorised
operations; and

o

the operations must be classified into cross-border controlled
operations and local controlled operations.

[22]

The Chief Officer report must not disclose any information that identifies
any suspect or participant in an authorised operation or that is likely to
lead to such a person being identified.

[23]

The CCC received two Chief Officer reports, one on 4 February 2015 and
the other on 27 July 2015, in relation to WA Police Internal Affairs Unit
(IAU) controlled operations.

[24]

The CCC received three Chief Officer reports, one on 20 March 2015, one
on 17 September 2015 and a third on 23 October 2015 (amended
version), in relation to controlled operations external to the IAU (managed
by the Special Operations Applications Unit (SOAU)).

[25]

In accordance with the CICP Act: s. 38(5) the CCC must comment on the
comprehensiveness and adequacy of the reports provided by the Chief
Officer of each law enforcement agency pursuant to the CICP Act: s. 37.

[26]

The Chief Officer reports for WA Police were generally comprehensive.
However, there were areas of the reports that were inadequate and
contained defects. These defects are reported in Tables 3-7.

[27]

Unless otherwise stipulated the CCC told WA Police. of the identified
defects. WA Police informed the CCC that a properly formatted. Chief
Officer's report template has been introduced to minimise the occurrence
of errors in the future.

6

Chief
Officer
Report
IAU
July - Dec

2014

Defect

Reported that only one formal authority was granted during the
period.
This is inaccurate as an additional tAU controlled operation
granted on 19 December 2014 and, therefore,
been included in the statistic for this period.

tAU
Jan - June

The report did not include the number of formal authorities
granted during the period. There were five.

2015
IAU
Jan - June

The report did not include whether any formal variation of
authorities were granted during the period. There were none.

2015

IAU
Jan - June

The report did not include whether any formal applications for
authority were refused during the period. There were none.

2015
IAU
Jan - June
2015

The report did not include whether any formal applications for
variation of authority were refused during the period. There
were none.

Table 3: CICP Act Defect{s) Cs. 37(2)(a))

7

Chief
Officer
Report
tAU
Jan -June

Defect

The report did not include whether any urgent authorities were
granted during the period. There were none.

2015
IAU
Jan -June

The report did not include whether any urgent variations of
authorities were made during the period. There were none.

2015
IAU
Jan -June

2015

The report did not include whether any urgent applications for
authorities or urgent variations of authorities were refused during
the period. There were none.
Table 4: CICP Act Defect{s) {so 37(2){b»)

Chief
Officer
Report

Defect

(and Controlled
Operation
Number).

SOAU
July. Dec

2014

Reported that the nature of the controlled conduct engaged in
included negotiations/agreements relating to child exploitation
material.
This was inaccurate as although this was an aspect of the
controlled conduct authorised, it was not controlled conduct
engaged in. This defect also occurred in the PLEO report, was
raised with WA Police and no further feedback was required.

8

'SOAU
July- Dec
2014

Reported that the nature of the controlled conduct engaged in
concerned the purchase of methylamphetamine by an
undercover operative, However, it is noted the purchase of the
methylamphetamine by the undercover operative was unlawful
conduct as it was outside the scope of the authority and,
therefore, not authoris'ed controlled conduct.
WA Police identified that the undercover operative acted outside
the scope of the authority and advised the GGG.

SOAU
Jan - June
2015

Reported that no controlled conduct was engaged in. However,
controlled conduct was engaged in by the authorised undercover
operative.
Action taken by WA Police
On 23 October 2015 WA Police provided the GGG with an
amended Ghief Officer report. The amended report accurately
.
reported this controlled operation.

SOAU
July- Dec
2014

Reported the nature of the controlled conduct engaged in
included the sale/supply of illicit substances (an aspect of the
scope of the authority).
This is inaccurate as the law enforcement officers did not
engage in this aspect of the authorised controlled conduct.
This defect also occurred in the PLEO reports, was raised with
WA Police and no further feedback was required.

Table 5: CICP Act Defect(s) (s. 37(2)(d})

9

Chief
Officer
Report

Defect

(and Controlled
Operation
Number).

SOAU
Jan - June
2015

Reported that no illicit goods were seized.
However,
methylamphetamine was seized in this controlled operation and
therefore the report should have included the nature, quantity and
route of the illicit goods.

Action taken by WA Police
On 23 October 2015 WA Police provided the CCC with an amended
Chief Officer report. The amended report accurately reported this
controlled operation.

SOAU
Jail-June
2015

Report did not include the route through which the illicit goods passed.

Action taken by WA Police
On 23 October 2015 WA Police provided the CCC with an amended
Chief Officer report. The amended report accurately reported this
controlled operation.
Table 6: G!CP Act Defect{s) (s. 37(2){e)(i) and (ii»)

Chief
Officer
Report

Defect

(and Controlled
Operation
Number).

SOAU
July- Dee
2014

Report refers to an arrest and prosecution in relation to an indecency
offence with a child.
This did not arise from the authorised controlled operation, as this
aspect of controlled conduct was not engaged in notwithstanding the
arrest and prosecution for the offence did occur.
This defect also occurred in the PLEO report, was raised with WA
Police and no further feedback was required.

10

21

IAU
Jan ~ June
2015

Details in respect to the arrest and prosecution were in conflict to
the information obtained from the PLEO report.
Action taken by WA Police
Following feedback to WA Police the CCC was advised that the
information was reported in error in the Chief Officer report.

SOAU
Jan ~ June
2015

Reported that no illicit goods were seized. However,
methylamphetamine was seized in this controlled operation.
Action taken by WA Police
WA Police provided the CCC with an amended Chief Officer
report on 23 October 2015. The amended report accurately
reported this controlled operation.
Table 7: CICP Act

Defect(~)

(s. 37(2)(h))
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CHAPTER THREE
OUTCOME OF INSPECTIONS
[28]

The eee inspected all completed controlled operation documents
including: the applications; the forms of authority; applications and
authorities to vary an authority; the PLEO reports; and the Authorising
Officer Ghecklists.

[29]

As a result of the eee writing to the Commissioner of Police in relation to
a number of defectslissues identified during inspections, the eee was
advised that WA Police SOAU has reviewed and, where necessary,
modified its practices and processes surrounding reporting and
compliance.

[30]

WA Police also advised the eee that due to the timeframes involved from
commencement to cqmpletion of a controlled operation and receipt of the
PLEO report, there are a number of controlled operations underway that
are not subject to the new governance regime. Therefore, the results of
the initiatives and changes instigated by WA Police are not expected to be
fully realised until mid to late 2015.

[31]

WA Police advised the

eee that these initiatives include the following.

a) The format of the general register was amended and' information
capture and recording features were improved. WA Police advise
that the changes should realise more accurate and relevant
information being recorded and provided and that information
recorded within the general register is now cross-referenced for
completeness and accuracy against the PLEO reports and
applications.
'
b) Development of further checklists.
o

Controlled Operations Administrative Checklist 1

This checklist is applied to the application document and
completed once a signed application document is received
by the.SOAU.
o

Controlled Operations Administrative Checklist 2

This checklist is applied to the authority document and
completed once a signed authority document is received by
the SOAU.
'0

Control/ee! Operations Administrative Checklist 3

This checklist is applied to a cancellation document and
completed once a signed cancellation document is received
by the SOAU.

13

Cl

Controlled Operations PLEO report Checklist 4

This checklist is applied to the PLEO report when it is
received by the SOAU.
c) An amended PLEO questionnaire template has been introduced in
order to ensure more accurate' and relevant information· is
provided.
[32]

The eee has also been advised that WA Police has centralised the
management of all controlled operation records within the SOAU and
appointed responsibility of the primary Authorising Officer to the position of
Assistant eommissioner, Intelligence Portfolio.

[33]

WA Police responded positively to the feedback provided by the eee. The
eee and WA Police have forged a positive working relationship
concerning the requirements of the elep Act and controlled operations.
The eee is confident that the initiatives instigated by WA Police will
improve compliance. Both agencies are committed to improving work in
this area.

3.1
[34]

Inspection
Operation

of Applications

to

Conduct a

Controlled

The eee inspected each application to ensure it met the criteria set out in
the elep Act: s. 10, including:
Cl

Cl

o

Cl

whether it was a formal or urgent application;
whether it provided sufficient information on which the application
could be granted;
whether there had been any previous applications for an authority
or variation to the authority in respect of the same criminal activity;
and
that the applicant was a law enforcement officer and the
application was made to an Authorising Officer.

[35]

Applications to vary an authority were also inspected to ensure they met
the criteria in the elep Act: s. 19.

[36]

WA Police applications to conduct controlled operations are detailed and
generally provide sufficient information on which the application can be
granted oy the Authorising Officer.

[37]

Tables. 8 and 9 report the defects identified in WA Police applicatipns to
conduct a controlled operation and applications to vary an authority.
Unless otherwise stipulated the eee has advised WA Police of· the
identified defects.
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Defect

The applications stated that WA Police had not made any
previous applications for an authority or variation to an authority
in respect to the sale or supply of prohibited drugs by the
suspect(s).
.
Both

arose as a result of controlled operation
was an authority based on a geographical area
and which included authorised controlled conduct in respect to
drug offences.

I

As controlled operation
concerned the same criminal
activity that was subject to both controlled operations, the
statements in the applications were inaccurate.
Action taken by WA Police
Implementation of
this issue.

ch~cklists

and process changes to address

Tabie 8: elcP Act Defect{s) (s. 10(7}{b))

Defect

The application for variation of authority was not signed by the
applicant.
Action taken by WA Police
Implementation of checklists and process changes to address
this issue.
. Table 9: CICP Act Defect(s) (s. 19(4))
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3.2
[38]

Authority to Conduct a Controlled Operation
The following flowchart depicts the authorisation process.

operation.

Figure 1: Controlled Operation Authorisation Process

[39]
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Stringent considerations set out in the GIGP Act: ss. 12, 13 and 14 must
be considered by the Authorising. Officer prior to granting any
authorisation. The Authorising Officer must be satisfied that the nature and
extent of the suspected criminal activity is such as to justify the conduct of
a controlled operation. The eeG carefully assesses the information

provided in the controlled operation documents when considering the
decision determined by the Authorising Officer.
[40]

The CICP Act: s. 12 requires that the Authorising Officer must not grant
authority to conduct a controHed operation unless satisfied on reasonable
grounds that:
Cl

e

6

Cl

<:>

Cl

c

a relevant offence has been, is being or is likely to be committed;
the authority is within the administrative responsibility of the law
enforcement agency;
any unlawful conduct involved in conducting the operation will be
limited to the maximum extent consistent with conducting an
effective controlled operation;
the operation will be conducted in a way that will minimise the risk
of more illicit goods being under the control of persons, other than
law enforcement officers, at the end of the operation than are
reasonably necessary to enable the officers to achieve the
purpose of the controlled operation;
the proposed controlled conduct will be capable of being
accounted for in a way that will enable the reporting requirements
of Division 4 to be complied with;
the operation does not involve any partiCipant inducing or
encouraging another person to engage in criminal activity of a
kind that the other person could not reasonably have been
expected to engage in unless so induced or encouraged; and
any conduct involved in the operation will not seriously endanger
the health or safety of any person, cause the death of. or serious
injury to, any person. involve the commission of a sexual offence
against any person or result in unlawful loss of or serious damage
to property (other than illicit goods).

[41]

A person must not be authorised to participate in a controlled operation
unless the Authorising Officer is satisfied that the person has the
appropriate skills or training to participate in the operation.

[42]

A civilian participant must not be authorised to participate in any aspect of
a controlled operation unless the Authorising Officer is satisfied .that it is
wholly impracticable for a law enforcement participant to participate .in that
aspect of the operation, and must not be authorised to engage in
controlled conduct unless the Authorising Officer is satisfied that it is
wholly impracticable for the civilian participant to participate in the· aspect
of the controlled operation referred to without engaging in that conduct.

[43]

The following tables report on the defects identified in WA Police
authorities to conduct a controlled operation. Unless otherwise stipulated
the ecc has advised WA Police of the identified defects.
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Operation
Number

Defect

The eee looked for confirmation that the Authorising Officer
has considered s. 12 requirements. The Form of Authority did
not make reference to whether the Authorising Officer was
satisfied in relation to the criteria in s. 12(1 )(d).
The eee could, therefore, not be satisfied that the
Authorising Officer was satisfied on reasonable grounds that
this criteria was fulfilled.
Action taken by WA Police
WA Police developed a checklist for affidavit deponents to
apply on completion of the application to address this issue.
The application usually contains a paragraph that specifically
refers to the criteria in s. 12(1 }(d) which addresses "further
matters to be considered by the Authorising Officer". The
application in this controlled operation did not contain this
information.
The Authorising Officer checklist document was endorsed
that the criteria was "confirmed in application" which is
inaccurate.
Action taken by WA Police
WA Police developed a checklist for affidavit deponents to
apply on completion of the application, to address this issue.
Table 10: CiCP Act Defect(s} (so 12(1)(d))
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Although the Forms of Authority reflect that the Authorising
Officer was satisfied in relation to the requirements of s. 12,
the eee was not shown any further documentary evidence
that demonstrated the Authorising Officer's specific
considerations of the risks involved prior to granting the
authorities. The .Authorising Officer did not apply any
conditions to the authorities in relation to potential risks to
members of the public.
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The GGG raised this issue with WA Police by letter dated 27
May 2015.

At the time of compiling this report a response had not been
received from WA Police.
Specific feedback was not provided by the GGG to WA Police
in relation to controlled operations listed below, as at the time
of inspection the GGG had already raised the issue with WA
Police:

Table 11: CICP Act Oefect{s) (s. 12(1)(d) and (g»

[44]

The GGG examined the Form of Authority to conduct a controlled
operation to ensure compliance with the GIGP Act: s. 15(6) which states
that an authority must:
state the name, and rank or position, of the person granting the
authority;

€I

identify the PLEO and, if the PLEO is not the applicant for the
authority. the name of the applicant;

€>

€I

state whether the authority is for a cross-border or local controlled
operation;

for a cross-border controlled operation, state whether it is to be, or
. is likely to be, conducted in this jurisdiction and in one or more
participating jurisdictions or in one or more participating
jurisdictions;

€>
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[45}

state whether it is a formal or urgent authority;
identify each person who may engage in controlled conduct for the
purposes of the controlled operation;
identify the nature of the criminal activity (including the suspected
relevant offences) in respect of which the controlled conduct is to
be engaged in;
identify, with respect to the law enforcement participants, the
nature of the controlled conduct that they may engage in and, with
respect to the civilian participants, the particular controlled
conduct, if any. that each civilian participant may engage in;
identify (to the extent known) any suspect;
specify the period of validity of the authority, being a period not
exceeding 6 months for a formal authority or 7 days for an urgent
authority;
specify any conditions to which the conduct of the operation is
subject;
.
state the date and time when the authority is granted; and
identify (to the extent known) the nature and quantity of any illicit
goods that will be involved in the operation and the route through
which those goods will pass in the course of the operation.

The following table reports on the defects identified in WA Police Forms of
Authority. Unless otherwise stipulated the
has advised WA Police of
the identified defects.

eee

Operation
Number

Defect
The Form of Authority referred to the route through which the
goods would pass in the course of the operation. from the
named suspect to the law enforcement officers. The controlled
conduct authorised permitted law enforcement officers to receive
illicit goods from associates of the suspect, and anyone
associated with the named premises.
The route through which the illicit goods would pass should have
included associates of the suspect and named premises.

Action taken by WA Police
Implementation of checklists and process changes to address
this issue.

21

The Form of Authority referred to the route through which the
illicit goods would pass in the course of the operation, from
the named suspect to the law enforcement officers. The
controlled conduct authorised permitted law enforcement
officers to receive illicit goods from associates of the suspect.
The route through which the illicit goods would pass should
have included associates of the suspect.

Action taken by WA Police
Implementation of checklists and process changes to address
this issue.

The Form of Authority referred to the route through which the
goods would pass in the course of the operation, from the
named suspect to the law enforcement officers. The scope of
the authority related to a geographic area and, therefore,
there were no named suspects.

Action taken by WA Police
Implementation of checklists and process changes to address
this
Table 12: CICP Act Defect{s) (s. 1S(6)(m)(ii»

3.3
[46]
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Variation of Authorities
Stringent considerations set out in the CICP Act: ss. 12, 13 and 14 also
apply to applications to vary an authority. A variation of an authority can be

made at any time on the Authorising Officer's own initiative or on
application of the PLEO or a law enforcement officer on the PLEO's
behalf.
[47]

A variation to an authority can be granted for the following purposes:
e
El

El

to extend the period of validity of the authority;
to authorise additional or alternative persons to engage in
controlled conduct;
to authorise participants to engage in additional or alternative
controlled conduct;

E>

to identify additional suspects; or

E>

to identify a new PLEO.

[48]

The Authorising Officer may vary an authority for anyone or more of the.
above purposes. More than one application for a variation can be made in
respect of the same authority, but no single variation can extend the
period of validity of an authority for more than six months at a time. A
variation to an authority cannot extend the period of validity of an urgent
authority. A variation of authority must not be granted unless the
Authorising Officer is satisfied on reasonable grounds that the variation will
not authorise a significant alteration of the nature of the authorised
operation.

[49]

The variation of authority documents were examined to ensure compliance
with the elep Act: s. 21. The following table reports one defect identified.
The eeChas advised WA Police of this defect.

Operation
Number

Defect
The variation of authority referred to the applicant being a law
enforcement officer on behalf of the PLEO, but did not state
the name of the applicant.
Action taken byWA Police
Implementation of checklists and process changes to address
this issue.
Table 13: CICP Act Defect{s} (s. 21 (5)(e)(i))
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3.4
[50]

Retrospective Authority
If a participant in an authorised operation engages in unlawful conduct
(other than controlled conduct) in the course of a local controlled
operation, the PLEO for the operation may, within 24 hours (or any longer
period that the Authorising Officer may, in exceptional circumstances,
allow) after the participant engages in that conduct, apply to the
Authorising Officer for retrospective authority for the conduct (CICP Act: s.

25(2».
[51]

The Authorising Officer's power to grant a retrospective authority cannot
be delegated to any other person.

[52]

A retrospective authority must not be granted unless the Authorising
Officer is satisfied a) that the participant who engaged in the conduct believed on
reasonable grounds:
i.

that there was a substantial risk to the success of the
authorised operation; or

ii.

that there was a substantial risk to the health or safety of a
participant in the operation, or any other person, as a direct
result of the conduct of the authorised operation; or

Hi.

that criminal activity other than the criminal activity in respect of
which the authorised operation is being conducted had
occurred, or was likely to occur, and that there was a
substantial risk that evidence relating to that criminal activity
would be lost,

and the participant could not avoid that risk otherwise than by
engaging in the relevant conduct; and
b) that, at all times prior to those circumstances arising, the participant
had been acting in good faith; and
c) that the participant had not foreseen, and could not reasonably be
expected to have foreseen, that those circumstances would arise;
and
d) that: had it been possible to foresee that those circumstances would
arise, authority for the relevant conduct would have been sought;
and
'
e) that it was not reasonably possible in those circumstances for the
participant to seek a variation of the authority for the operation to
authorise the relevant conduct.
[53]

A retrospective authority cannot be granted with respect to any conduct
that:
o
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seriously endangered the health or safety of any person;.or

e

c!3used the death of, or serious injury to, any person; or

o

involved. the commission of a sexual offence against any
person; or

e

resulted in unlawful loss of or serious damage to property
(other than illicit goods).

[54J

The Authorising Officer must as soon as practicable (but in any case no
later than 7 days after it is granted) provide the eee with written details of
the retrospective authority and the circumstances justifying the authority.

[55J

No retrospective authorities were applied for or granted by WA Police.

3.5
[56]

Protection from Criminal Responsibility for Controlled
Conduct During Authorised Operations
The elcP Act: s. 27 provides that a participant in an authorised operation
who engages in conduct in the course of, and for the purposes of, the
operation is not, if engaging in that conduct is an offence, criminally
responsible for the offence if:
o

the conduct is authorised by, and is engaged in accordance with,
the authority for the operation; and

e

the conduct does not involve the participant inducing or
encouraging another person to engage in criminal activity of a kind
that the other person could not reasonably be expected to engage
in unless so induced or encouraged; and

El

El

the conduct does not involve the participant engaging in any
conduct that is likely to cause the death of, or serious injury to any
person, or involve the commission of a sexw~!I offence against any
person; and
if the participant is a civilian participant, he or she acts in
accordance with the instructions of a law enforcement officer.

[57]

The elep Act: s. 28 provides participants with indemnification against civil
liability if criteria similar to that stipulated in paragraph 56 above are "met.

[58]

In considering the elep Act: ss. 27(d) and 28(2)(d) and the protection of
civilian participants, during inspections, the eee did n·ot have access to
documentation to reflect whether WA Police obtained signed undertakings
from civilian participants as to their understahding and acceptance of
instructions of a law enforcement officer.

[59]

The following tables report matters where law enforcement officers
engaged in conduct outside-the scope of the authority.
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An undercover operative engaged in unlawful conduct outside
the scope of the controlled operation authority.
This was identified by WA Police who advised the eee during
inspection on 10 February 2015.
On 23 September 2015 WA Police provided a notification to the

eeG pursuant to the Corruption Crime and Misconduct Act
2003: s. 28(2).
The PLEO report records that during the course of the operation an undercover
operative engaged in unlawful conduct other than the controlled conduct that the
participants were authorised to engage in for the purposes of the .operation. The
undercover operative purchased a small amount of methyl amphetamine outside
the geographical boundary specified within the authority. The undercover operative
is, therefore, not afforded protection from criminal responsibility provided by the
GIGP Act: s. 27.
This matter was identified by WA Police in August 2014. However, it was not until
January 2015 that a WA Police senior officer considered the matter and made a
written record to the effect that:
\)
<11

E>

unlawful conduct was undertaken on a mistaken belief that it was
authorised under the provision of the legislation;
the actions were in the spirit of the operational strategy and consistent with
the role expected by the undercover operative; and
it would not be in the public interest to consider charging the undercover
operative with a criminal offence.

The senior officer acknowledged that the wording of the controlled conduct allowed
under the authority led to some confusion about when controlled conduct was
authorised.
The senior officer considered the WA Police response to the matter to prevent reoccurrence. Action taken by WA Police includes the following.
<11

E>
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The issue now forms part of the training and induction considerations for
undercover operatives and controllers.
.
Measures have been initiated to ensure that these considerations are taken
into account when
affidavits to minimise the risk of creating a
nfhc>nA!l~c> l"O\.Ic>rt:'t'i and
this is

required, ensuring investigating officers are adequately informed of the
limitations imposed.
4>

4>

4>

A pre-deployment checklist, which must be completed by the undercover
operative controller prior to each deployment of an undercover operative,
now requires review of the authority specific to that deployment to ensure
that the undercover operative is specifically authorised to engage in
controlled conduct at that time, location and in the given circumstances.
Enhanced PLEO reporting now cross references the authority to enable
early identification of any discrepancies between the authorised and actual
controlled conduct.
The Authorising Officer ensures any restrictions are made clear with those
involved prior to authorisation of the controlled operation.

The eee was verbally told of the incident almost six months after the incident was
identified by WA Police. The eee wrote to the eommissioner of Police on 27 May
2015 advising that a timely notification should have been provided to the eee
pursuant to the Corruption, Crime and Misconduct Act 2003: ss. 28(2) and (3).
The eee also advised in its correspondence that WA Police may wish to consider
the lapse of approximately five months between it being identified that the ueo
may have acted outside the scope of the authority and the discretionary decision
by a senior officer not to charge the undercover operative.
The eee received a notification from WA Police pursuant to the Corruption, Crime
and Misconduct Act 2003: s. 28(2) on 23 September 2015.
The eee recommends that WA Police adopt Recommendations 1 and 2 at
ehapter Four of this report.
Table 14: CICP Act Defect(s) (5. 27(a»

An undercover operative who was not a named authorised law
enforcement participant in the controlled operation authority
engaged in unlawful conduct.
This was identified by the eec. WA Police were advised of this
matter on 27 May 2015.
On 23 September 2015 WA Police provided a notification to the
cee pursuant to the Corruption, Crime and Misconduct Act
2003: s. 28(2).
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The application to conduct the controlled operation proposed that the authority
would provide authorisation to
undercover operatives, identified by their
undercover operative numbers. The undercover operative who engaged in the
unlawful conduct was named in the operational strategy outlined in the
application, but was omitted from the Form' of Authority. The undercover
operative made several purchases of a substantial amount of
methylamphetamine. As the undercover operative was not an authorised law
enforcement participant, the officer is not afforded protection from criminal
responsibility provided by the CICP Act: s. 27.
The CCC wrote to the Commissioner of Police on 27 May 2015 advising of this
issue. The CCC requested that, following consideration of the matters, WA
Police should notify the CCC pursuant to the Corruption, Crime and Misconduct
Act 2003: ss; 28(2) and (3) s~ould the agency suspect on reasonable grounds
that the matters concern or may concern misconduct.
On 9 June 2015 a WA Police senior officer considered the matters and
determined that in the circumstances it was not in the public interest to charge
the undercover operative with a criminal offence. The senior officer was
satisfied that the omission of the undercover operative on the authority was an
inadvertent drafting error and was satisfied that the. undercover operative at all
times acted in good faith in the belief that he/she had been authorised to
engage in controlled conduct. The senior officer was satisfied that there is no
evidence of dishonesty or corruption.
The senior officer has considered the response by WA Police to the matter to
prevent re-occurrence.
Action taken by WA Police includes the foHowing.

"

(I)

e

e

"
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The CCC is giving consideration to this proposed action by WA Police.
A pre-application stage administrative checklist is now utilised by a
SOAU officer prior to lodgement of the application with the Authorising
Officer for his/her consideration. One specific item contained in the
checklist ensures that the undercover operatives listed in the application
are the same as listed in the authority.
Once the authority has been issued a second SOAU officer carries out
further administrative. checks prior to the final documentation being filed.
A pre-deployment checklist, which must be completed by the undercover
operative controller prior to each deployment of an undercover
operative, now requires they have reviewed the authority specific to that
deployment to ensure the undercover operative is specifically authorised
to engage i,n controlled conduct at that time, location and in the given
circumstances.
Enhanced PLEO reporting now cross references the authority to enable
earlyide'ntification of any discrepancies between the authorised and
actual controlled conduct.

On 23 September 2015 WA Police provided the eee with a notification pursuant
to the Corruption, Crime and Misconduct Act 2003: s. 28(2).
The cee recommends that WA Police adopt Recommendations 1 and 2 at
Chapter Four of this report.
Further Issue
The scope of the authority allowed for the purchase of illicit substances from
associates of the named suspect. On one occasion, the unauthorised undercover
operative purchased a small amount of methyl amphetamine from a person that the
undercover operative believed was an associate of the named suspect.
Based on information contained in the inspection documents the cec was
concerned that the link between the named suspect and the offender was too
tenuous for the offender to be an "associate" and, therefore, even if the
undercover operative had been a named law enforcement participant in the
authority, the purchase of the methylamphetamine from that offender would not fall
within the scope of the authority.
The cce raised this issue in the letter to the Commissioner of Police dated 27
May 2015. The eee has not
received a specific response to this issue in
respect to controlled operation
in relation to a similar issue raised in
However, WA Police has
controlled operation
WA Police take the view tliat the meaning of
"association" must be
applied to include any person involved in the drug
network involving the named suspect.
The eee is giving further consideration to this issue. If necessary. this issue will
be reported further in the Annual Report for 2015-2016.
Table 15: CICP Act Defect(s) {so 27(a»

Operation
Number

Defect
An undercover operative who was not a named authorised law
enforcement partiCipant in the controlled operation authority
engaged in unlawful conduct.
This matter was identified by WA POlice who advised the
by letter dated 3 September 2015.

eee

On 23 September 2015 WA Police provided a notification to the
pursuant to the Corruption, Crime and Misconduct Act
2003: s. 28(2).

eee
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On 19 August 2015 eee officers inspected controlled operation documents in
relation to controlled operation 15005-00. The PLEO report stated:
e

no controlled conduct was engaged in;

..

no illicit substances were seized;

..

no participants engaged in unlawful conduct;

e

no unlawful conduct was engaged in during the operation; and

e

no ancillary conduct occurred during the course of the operation.

These statements were incorrect.
WA Police informed the eee of this matter by letter dated 3 September 2015
and subsequently provided a notification to the eee pursuant to the
Corruption, Crime and Misconduct Act 2003: s. 28(2) on 23 September 2015.
This controlled operation was authorised in February 2015 and provided
authority
undercover operatives to engage in controlled conduct which
included the acquisition/taking possession of illicit drugs.
Two undercover operatives were deployed (within the duration of the authority
for controlled operation
. However, only one of those officers was an
authorised law enfor.ce
in the controlled operation. The
authorised law enforcement participant engaged in negotiations with an
individual concerning the purchase of a small amount of methylamphetamine
and subsequently participated in the purchase of the illicit substance. During
the transaction the unauthorised undercover operative inadvertently came to be
in possession of the illicit substance.
WA Police advised the eee that on the same date of this incident (a short time
after the transaction above
a further controlled operation was
authorised (controlled operation
as a direct result of intelligence that
had been gathered during controlled operation
The unauthorised undercover operative deployed in controlled operation
an authorised law enforcement participant in controlled
nn'~r"'l"lnn • • • • WA Police advise that the undercover operative controller
in compilin"g the application for controlled operation
who had some
11111111 mistakenly believed that the authority in controlled operation . . . . .,
had been approved at the time of deployment of the undercover operatives.
However, at the time that the incident occurred the relevant undercover
was not authorised in either controlled operations
or
and, therefore, was not permitted to engage in controlled conduct.
undercover operative is, therefore, not . protected. fromcrirhinal
responsibility by the elep Act: s. 27.
In April 2015 a WA Police senior officer considered the matter and determined
that in the circumstances:
o
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it was not in the public interest to charge the undercover operative with a
criminal offence;
.

•

the senior officer was satisfied that the undercover nn/:>r!:l1mu:> I'nrnrl"l.JIor
mistakenly believed the authority in controlled operation
had
been approved which included the relevant undercover operative as a
named law enforcement participant; and
• the senior officer was satisfied that the undercover operative acted in
good faith at all times in the belief that he/she had been authorised to
engage in controlled conduct and that there was no evidence of
dishonesty or corruption.
The senior officer also advised the eee of the following action taken.

ng
prqposed
• A pre-deployment checklist, which must be completed by the undercover
operative controller prior to each deployment of an undercover
operative, now requires that the authority specific to that deployment be
reviewed to ensure the undercover operative is specifically authorised to
engage in controlled conduct at that time, location and in the given
circumstances.
$
Enhanced PLEO reporting now cross references the authority to enable
early identification of any discrepancies between the authorised and
actual controlled conduct.
The senior officer also advised the eee that the PLEO report for controlled
operation
was completed to meet legislative timeframe requirements
during this
of review and that the PLEO report would be amended to
reflect the Authorising Officer's findings. On 25 September 2015 WA Police
provided the eee with an addendum to the PLEO report to accurately comply
with the elep Act: s. 36. eee officers have since inspected the addendum.
The eee is concerned that the PLEO report was signed by the PLEO on 15
July 2015 and by the Authorising Officer on 3 August 2015 in the knowledge
that the PLEO report contained inaccurate information. The eee does not
concur with the senior officer's view that the PLEO report was completed to
meet legislative timeframe requirements during the period of review, as it is
apparent that the matter was considered by the senior officer approximately
three months before the PLEO report was completed and, therefore, WA Police
should have ensured that the PLEO report contained accurate information.
The ece is further concerned in relation to the period of time that elapsed
between WA Police identifying that the .undercover operative engaged in
unlawful conduct in March 2015 to informing the eee in September 2015.
The eee recommends that WA Police adopt Recommendations 1, 2 and 3 at
ehapter Four of this report.
Table 16: CICP Act Oefect(s) (5. 27(a»
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Operation
Number

Issue

Controlled purchases of illicit drugs were made from
associates of the suspect, which were catered for within the
scope of the authority.
The controlled operation documents do not provide the
names of the associates of the suspect with whom controlled
conduct occurred or present any information to satisfy
s.27(b) in relation to the criminal activity engaged in by the
suspect's .associates and why it would be a reasonable
expectation for them to engage in this criminal activity.
Although the CICP Act: s. 36 requires the PLEO report to
include the nature of the controlled conduct engaged in for
the purposes of the operation and details of the outcome of
the operation, it does not expand further as to the depth of the
information that should be provided.
To discharge its function under the CICP Act: s. 41 the ecc
needs to be satisfied in respect to s. 27(b) and, therefore,
requires sufficient information to be provided in the controlled
operation documents to satisfy this criteria.
The CCC has advised WA Police that this information would
be best included in the PLEO report.
WA Police has agreed to provide additional information in the
PLEO reports in order to assist the CCC inspection process.

Table 17: CICP Act Issue (s. 27(b»

3.6
[60J
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Protection from Criminal
Ancillary Conduct

Responsibility

for

Certain

The CICP Act: s. 31 provides protection from criminal responsibility for
certain ancillary conduct such as aiding and abetting the commission of an
offence for wnich a person may be criminally responsible because it

involves conduct engaged in by another person that is conduct for which
the other person would (but for s. 27) be criminally responsible.
[61]

3.7

The CCC is giving consideration to the lawful application of s. 31. If
necessary, this issue will be included in the Annual Report for 2015-2016.

Cross-Border Controlled Operations

[62]

The CICP Act allows for controlled operations to be authorised in Western
Australia which may be conducted in this jurisdiction and in one or more
participating jurisdictions, or in one or more participating jurisdictions.

[63]

WA Police did not conduct any cross-border controlled operations.

3.8

Cancellation of Authorities

[64]

The Authorising Officer may, by order in writing given to the PLEO for an
authorised operation, cancel the authority at any time and for any reason.

[65]

The Authorising Officer may cancel an authority for an authorised
operation at any time at the request of the PLEO for the operation.

[66]

The order must specify the reasons for the cancellation of the authority.

[67]

As a result of a request from the .PLEO 31 controlled operation authorities
were subject to cancellation by the Authorising Officer. The remaining 19
controlled operation authorities expired.

[68]

The Annual Report for 2013-2014 highlighted good practice by the SOAU
in its governance of cancelling controlled operations when the operation
was completed prior to the expiration date of the authority. The following
table highlights an issue in relation to IAU controlled operations which did
not follow the same protocol.

Operation
Number

Issue
The PLEO report recorded the controlled operation as
completed prior to the expiration date.
However, no
cancellation order was issued.

Action byWA Police
The IAU reviewed its business practises and recognised that
the issue is a potential avenue for misuse or misconduct. In
future all controlled operations completed prior to the expiry
date will be formally cancelled.
Table 18: CICP Act issue (s. 22(1))
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3.9
[69]

Principal law Enforcement Officer Report
Within two months of completion of the authorised operation the PLEO is
required to submit a report to the Chief Officer of the agency. The CICP
Act: s. 36(2) states the report must include all of the following details:

a) the dates and times when the authorised operation began
and was completed;
b) whether the operation was a cross-border controlled
operation or a local controlled operation;

c) the nature of the controlled conduct engaged in for the
purposes of the operation;
d) details of the outcome of the operation;

e) if the operation involved itlicit goods, a statement (to the
extent known) of(l) the nature and quantity of the illic!t goods; and
(ii) the route through which the illicit goods passed in
the course of the operation;
f)

details of any loss of or serious damage to property, or any
personal injuries, occurring in the course of or as a direct
result of the operation;

g) details (to the extent known) of any loss of or serious
damage to property, or any personal injuries, occurring as
an indirect result of the operation;
h) information as to whether (i) in the course of the operation, any participant
engaged in unlawful conduct (other than controlled
conduct that the parlicipanf was authorised to
engage in for the purposes of the operation); and
(H) any unlawful conduct (other than controlled
conduct) was engaged in during the operation;
and
(Hi) any person is, because of section 31, not
criminally responsible for ancillaty conduct (as
defined in that section); and
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(iv)

any variations were made to an authority tor the
operation; and

(v)

any of those variations were to extend the period
of validity of the authority; and

(vi)

any retrospective authority was granted in
respect of the operation; and

(vii) any urgent authority was granted in respect of
the operation; and
(viii) any conditions of an authority for the operation
were breached.
[70]

The PLEO reports were inspected to ensure they were submitted within
two months of completion of the operation and that they met the
requirements of the elep Act: s. 36.

[71]

The following four tables report the defects identified in the PLEO reports.
Unless otherwise stipulated the eee has advised WA Police of the
identified defects.

Operation
Number

Defect

Two controlled operation authorities were issued in relation to
one application for different periods of validity, as it was
identified by the applicant that different periods of validity
were required for different aspects of the controlled conduct
authorised.
The eee agrees that different periods of validity were
required. However this resulted in the controlled conduct
authority for the shorter period not being subject to a PLEO
report until finalisation of the longer period of authority.
The PLEO report concerning the shorter period of authority
was, therefore, not completed within the 2-month period.
Action taken by WA Police

WA Police amended its practice to ensure that only one
authority is issued for a controlled operation and should
operational requirements dictate a variation to authority will
be sought.
The eee also highlighted to WA Police that had the authority
for the longer period of validity not been cancelled, there may
have been consequences to the ehief Officer s. 37 reporting
requirements, as the authorities would have falien within
different reporting periods.
Table 19: CIC? Act Defect{s) (so 36(1))
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Operation
Number

Defect

The PLEO report recorded that the outcome of the operation
was unsuccessful and that no unlawful conduct (other than
controlled conduct) was engaged in during the operation. It
quoted the controlled conduct authorised as the nature of the
controlled conduct engaged in.
This information was contradicted in the general register which
recorded that no controlled conduct was engaged in.
The CCC queried this issue with WA Police which has clarified
that no controlled conduct was engaged in. Therefore, the PLED
report was inaccurate.
Action taken by WA Police
WA Police amended the PLEO report and implemented a
checklist to address this issue.

The PLEO report recorded that controlled conduct was engaged
in. However, the Chief Officer report recorded that controlled
conduct was not engaged in.
WA Police accepts that the PLEO report was inaccurate.

The PLEO report quoted the controlled conduct authorised as
the nature of the controlled conduct engaged in.
The authorised controlled conduct included prostitution offences
and offences in relation to child exploitation material.
Only controlled conduct in respect to prostitution offences
occurred. Therefore, the PLEO report was inaccurate.
Action taken by WA Police
WA Police amended the PLEO report and implemented a
checklist to address this issue.
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The PLEO reports generally quoted the controlled conduct
authorised as the nature of the controlled conduct engaged in.

Action taken by WA Police
WA Police implemented a checklist to address this issue.

Table 20: elep Act Defect(s) (so 36(2)(c»

Operation
Number

Defect

The PLEO report did not contain a statement relating to the
route through which the illicit goods passed.
Action taken byWA Police
WA Police amended the PLEO report and implemented a
checklist to address this issue.
Table 21: CICP Act Defect(s} (s. 36(2)(e){ii))
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Operation
Number

Defect

Majority of
controlled
operations
inspected

The majority of WA Police controlled operations did not
accurately report on this section in the PLED report.
Action taken by WA Police
WA Police developed internal processes and administrative checklists
to ensure compliance with the CICP Act.

Table 22: CICP Act Defect{s) (5. 36(2)(h)(iii))

3.10

Agency General Register

[72]

Law enforcement agencies are required under the elep Act s. 40(1) to
maintain a general register. The elep Act: s. 40(2) specifies the details the
general register is to contain in respect of each application made under Part 2
of the elep Act, each authority granted and each variation of authority.

[73]

During this reporting year, WA Police held two general registers, one at
the tAU and one at the SDAU.

[74]

Both general registers were inspected to ensure they conformed with the
elcP Act. Both general registers are structured to fully cater for the
legislative requirements.

[75J

The following table reports the defects identified in the general registers.
Unless otherwise stipulated the eec has advised WA Police of the
identified defects.

Operation
Number

Defect
Incorrect date of application recorded.
Action taken by WA Police
Implementation of checklist and process changes to address this issue.
Specific feedback in relation to controlled operation
has
not been provided, as at the time of inspection WA Police had
implemented checklists/process changes to address this issue.
Table 23: CiCP Act Defect(s) (5. 40(2){a)(i»
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3.11
[76]

Administrative Errors
The following table highlights administrative errors identified in controlled
operation documents. Unless otherwise stipulated the eee has advised
WA Police of the identified errors.

Operation
Number

Issue
The PLEO report referred to an incorrect operation number.
Action taken by WA Police
Implementation of checklist and process changes to address
this issue.
The application made reference to another controlled
operation, referring to the wrong controlled operation number.
WA Police identified this issue, prior to the

eee inspection.

Action taken by WA Police
Implementation of checklist and process changes to address
this issue.
The application inaccurately referred to a previous controlled
operation reference number when providing background
information to the application.
Action taken by WA Police
Implementation of checklist and process changes to address
this issue.
The amount of methylamphetamine seized during this
operation differed in the PLEO report and the general register
to the statement of material facts.
Action taken by WA Police
Implementation of checklist and process changes to address
this issue.
WA Police clarified the amount of methylamphetamine seized.
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The application referred to a wrong controlled operation
number.
Action taken by WA Police
Implementation of checklist and process changes to address
this issue.
The PLEO report inaccurately recorded the amount of
methylamphetamine seized.
Action taken by WA Police
Implementation of checklist and process changes to address
this issue.
WA Police clarified the amount of methylamphetamine seized.

The date of application for variation to the authority was not
stipulated.
Although this is not a requirement of the elep Act, eee
officers cannot confirm the accuracy of this information in the
general register unless it is included in the application
document.
Action taken by WA Police
Implementation of checklist and process changes to 'address
this issue.
The Form of Authority referred to an inaccurate controlled
operation number.
Specific feedback has not been provided, as WA Police has
since implemented checklist/process changes.
The PLEO report inaccurately recorded the amount of
methylamphetamine seized.
Action taken by WA Police
Implementation of checklist and process changes to address
this issue.
WA Police clarified the amount of methylamphetamine seized.
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The Form of Authority listedlundercover operative numbers.
However, next to that information, incorrect abbreviation
numbers were listed.
An undercover operative was also listed in the Form of
Authority that was not listed in the application.
WA Police had identified the issues prior to the
inspection.

eee

The date of application was recorded as 27 January 2015. The
date of authorisation was recorded as 21 January 2015.
This is inaccurate as the date of authorisation cannot predate
the application date.
Specific. feedback has not been provided, as WA Police has
implemented checklist/process changes.

The date of expiration stipulated in the Form of Authority was in
excess of the 3-month duratiqn stipulated.
Action taken by WA Police
IAU has reviewed and amended how the record
duration/expiration dates are recorded in the Form of Authority.
Table 24: Administrative Errors

3.12

OngOing Matters

eee was

[77]

At the time of writing this report the
in relation to controlled

[78]

If necessary. the eee will report further on these controlled operations in
the Annual Report for 2015-2016.

r-r.r.c.iri,orin
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CHAPTER FOUR
RECOMMENDATIONS
Recomlllel1cfation

'1

Before an und~rcover operative is deployed in ~ controlled operation the
undercover operative reads the authority to ensure; that he/she i$ listed as an
authorised law enforcement participant and is lullYiawar9 of tne .scopeof the
authority'.
. .
.

i

'

Recommendation ~
WA PoliceadvisetHeCCC in a timely manner when a participant engages in
unlawful conduct outside the scope of the authority.
'

Recommendation 3
Only authorised participants are deployed in a controlled operation to reduce
any risk of unauthorised law enforcement office'rs or civilian' participants
engaging in unlawful conduct:
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CHAPTER FIVE
UPDATE TO THE 2013-2014 ANNUAL REPORT
[79]

5.1

In the previous year's annual report the eee advised that legal advice was
being provided in respect to the below issues.

Authorities in Respect to Geographical Areas

[80]

A limited number of WA Police controlled operation authorities focus the
strategy of the controlled operation on a geographical area as opposed to
a named suspect. Such strategies are generally based on information and
intelligence in the possession of WA Police that suggests specific criminal
activity is occurring in a particular geographic area.

[81]

The elep Act does not expressly provide for a controlled operation to be
conducted in a particular area and there is no legislative requirement to
particularise the location in which the controlled operation will be
conducted.
.

[82]

In the opinion of the eee the Authorising Officer can make the controlled
operation subject to conditions which restrict the conduct of the operation
to a specific geographical location. Providing each controlled operation is
approved and conducted in accordance with the elep Act, the elep Act
does not prohibit a controlled operation from being conducted within a
defined geographical area.

5.2

Granting More Than One Authority in Respect to an
Application

[83]

To date WA Police have granted two controlled operation authorities in
respect to one application, on two separate occasions (one in the 20132014 reporting year and one in this reporting year).

[84]

There are no express provisions which permit or prohibit multiple
authorities from being issued from one application.

[85]

However, dependent upon the conclusion date of each controlled
, operation authority, compliance issues may arise in respect to reporting
times for the PLEO and Chief Officer reports.

[86]

Following this issue being raised by the eee, to avoid non-compliance
and as a matter of best practice, WA Police amended the procedure to
ensure that only one authority is issued per controlled operation, and
should operational requirements dictate, a variation to authority will be
sought.

5.3
[87]

Civilian Participants (Human Source) Involvement in
Controlled Operations
The role of civilian participants and particularly Human Sources, and
whether the individuals should be authorised participants within the
authority, has been subject to eee legal consideration and discussions
with WA Police.
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[88]

The eee has asked WA Police to ensure that the role of a Human Source
is clearly defined in the application and further described in the PLEO
report following completion of the controlled operation.

[89]

The eee is not in a position to fully report on this issue as work within this
area is ongoing. If necessary. the issue will be further reported on in the
Annual Report for 2015-2016.
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APPENDIX A
WA POLICE COMPLETED CONTROLLED OPERATIONS

2014-2015

Corruption and unlawful
use of computer

Yes

No

No

Drug related offences

Yes

No

No

Drug related offences

No

No

No

Drug related offences

No

No

No

Drug related offences

Yes

No

Yes

Prostitution offences,
possession of child
exploitation material and
sexual offences against a
child

Yes

Yes

No

Drug related offences and
grievous bodily harm

No

No

Drug related offences and
receiving stolen property

No

No

No

Drug related offences

Yes

No

Yes

Drug related offences,
burglary, stealing and
receiving stolen property

Yes

Yes

Yes

Drug related offences

Yes

No

No

Drug related offences

Yes

No

Yes

Drug related offences

Yes

Yes

Yes

Property laundering

No"

No

Yes

No

4 Conduct deemed unlawful.
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Drug related offences and
firearms offences

No

No

No

Drug related offences

Yes

Yes

Yes

Possession of dangerous
goods, receiving ~tolen
property and firearms
offences

Yes

Yes

Yes

Drug related offences

Yes

Yes

Yes

Drug related offences

Yes

Yes

Yes

Drug related offences and
propertylaundenng

Yes

No

No

Drug related offences

No

No

No

Drug related offences

Yes

Yes

Yes

Drug related offences

Yes

Yes

Yes

Drug related offences

Yes

Yes

Yes

Drug related offences

Nos

Yes

Yes

Drug related offences

Yes

Yes

Yes

Drug related offences

Yes

No

No

Drug related offences

Yes

Yes

Yes

Drug related offences

No

No

No

Firearms offences

Yes

Yes

Yes

5 Conduct deemed unlawful.
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Drug related offences

Yes

Yes

Yes

Drug related offences

Yes

No

Yes

Drug related offences

Yes

Yes

Yes

Drug related offences

Yes

No

No

Corruption and unlawful
use of computer

Yes

No

No

Drug related offences

Yes

No

No

Corruption and unlawful
use of computer

Yes

No

Drug related offences

Yes

No

Corruption and unlawful
use of computer

Yes

No

No

Burglary, robbery, stealing
and receiving stolen
property

Yes

No

Yes

Corruption, unlawful use of
computer and drug related
offences

No

No

No

Drug related offences

Yes

No

Yes

Drug related offences

Yes

Yes

Yes

Burglary, robbery,
stealing, receiving stolen
property and property
laundering

Yes

. No

No

Drug related offences

No

No

No

Drug related offences

Yes

Yes

Yes

Drug related offences and
firearms offences

Yes

No

No

Drug related offences

Yes

Yes

Yes

No
Yes
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