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On 11 March 2014, after the annual review of the continuing detention order, Mr TJD was
released on a 10-year supervision order with strict conditions. The conditions of the
supervision order were as recommended by Dr Hall, Psychiatrist, who examined Mr TJD. As
noted in the Supreme Court decision:
Although Mr TJD is a serious sex offender, the level of supervision, monitoring and
treatment is such that the risk factors identified earlier in this decision are
substantially controlled and minimised. Further, the level of the supervision and
monitoring is such that the opportunity to reoffend is substantially reduced.5
On 19 March 2014, Mr TJD was arrested for allegedly contravening a condition of his
supervision order.
Mr TJD was released on bail and on 26 March 2014 he was fined $300 for the contravention
of the supervision order.
The release and subsequent arrest of Mr TJD in March 2014 was the subject of public and
media protest, calling the operation and effectiveness of the DSO Act into question. In
response, the Attorney General announced a review of the DSO Act.
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Department of the Attorney General, including comparisons with similar legislation in other
jurisdictions.
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TERM

OF

REFERENCE 1: THE

PROCESS OF APPLYING TO THE SUPREME

COURT

FOR A

CONTINUING DETENTION OR SUPERVISION ORDER

Current situation
If a person is under a sentence of imprisonment for a serious sexual offence and there is a
possibility that they will be released from custody within six months, the DPP (or the Attorney
General) may apply to the Supreme Court for a continuing detention or supervision order (a
Division 2 order).
‘Under sentence of imprisonment’ is defined with reference to the Sentence Administration
Act 2003 and, by virtue of that definition, includes persons released under early release
orders (that is, parole orders and re-entry release orders).
‘Serious sexual offence’ is also defined in the DSO Act, in this case by reference to the
Evidence Act 1906. In broad terms, a serious sexual offence is any sexual offence contained
in the Criminal Code for which the maximum penalty is at least seven years imprisonment.
If the court is satisfied that the community can be adequately protected from the risk posed
by the offender of committing a serious sexual offence by supervision in the community, the
court subjects an offender to a supervision order. If the court is not satisfied that the
community can be adequately protected by a supervision order from the risk posed by the
offender, the offender is detained in custody.

Dangerous Sexual Offenders Review Committee
In order to make applications for Division 2 orders, the DPP must have access to information
relating to offenders that fit the statutory criteria. The DSO Act makes no provision for the
DPP to be notified regarding offenders that are approaching their possible release date;
however, an administrative process is in place to ensure this occurs.
The Dangerous Sexual Offenders Review Committee (DSORC) is run by the Department of
Corrective Services (DCS) and comprises four representatives from DCS, one
representative from WA Police, a psychiatrist, and a forensic psychologist. It reviews
offenders who are in custody for a serious sexual offence serving:
 a two year or greater finite (non-parole) term of imprisonment;
 a two year or greater term of imprisonment who have been deferred early release or
denied release on a parole order by the Prisoners Review Board (PRB); or
 a two year or greater term of imprisonment who have been granted parole and have
been referred to DSORC by the PRB.
In reviewing the offenders, DSORC considers a variety of information including the
individual’s offending history (including the circumstances of the offending), treatment
programs undertaken while in custody (including whether programs were completed and the
content of the termination/completion report), actuarial risk-assessments, and psychological
reports. WA Police also undertake intelligence reviews and prepare a report for all persons
subject to a DSORC review.
Most of the reports and assessments considered by DSORC are pre-existing and have
typically been prepared for some purpose other than the DSO process. The WA Police
reports are prepared specifically for DSORC, but from existing information holdings. If
DSORC considers that an offender is likely to pose a serious danger to the community if
released, it refers that offender to the DPP. The Department of the Attorney General
understands that DSORC also routinely advises the Attorney General of the outcomes of its
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meetings, including which offenders were reviewed and which ones were referred to the
DPP.
The DPP reviews the information provided by DSORC and accesses any available ODPP
prosecution files regarding previous offending. If the DPP decides not to make an application
in respect of an offender referred by DSORC, a reply is sent to DSORC setting out the
reasons for the decision. The Minister for Corrective Services then briefs the Attorney
General as to the DPP’s decision. This enables the Attorney General to review and
determine whether to utilise section 6 of the DSO Act to make an application in respect of
the offender.

Application
If the DPP decides, on the basis of the information contained in the prosecution files and
provided by DSORC, that an application is warranted and has reasonable prospect of
success, he will make an application under section 8 for orders under section 14 (preliminary
hearing) and section 17(1) (Division 2 orders). The application is supported by an affidavit
summarising the relevant information in the material provided by DSORC and the
prosecution files – no new reports or assessments are produced at this stage of the process.
The DPP may also file a separate application to the Supreme Court for a summons or
warrant if the offender is not in custody or may be released prior to the preliminary hearing.

Preliminary hearings
A preliminary hearing must be held within 14 days of the DPP filing an application under
section 8. The purpose of the preliminary hearing is to determine whether there are
reasonable grounds for believing that the court might find that the offender is a serious
danger to the community. If the court is satisfied that such grounds exist:
1. A date must be fixed for hearing the application for a Division 2 order.
2. The court must order that the offender be examined by two psychiatrists who will
prepare reports for the hearing.
3. Orders may be made to ensure that the offender is detained in custody until the
final hearing (this may occur if the offender was released from custody before the
preliminary hearing, or if the offender is still in custody but may be released
before the application is decided).

Information sharing
There is no statutory basis for DSORC, or for the information sharing between DCS, WA
Police, the DPP, and the Attorney General prior to the application being made. Section 38 of
the DSO Act requires the CEO of DCS to provide reports and information to psychiatrists
preparing reports for the purposes of the DSO Act. The same information must be provided
to the DPP and, once the DPP receives the psychiatric report, the DPP must provide a copy
of the information to the offender along with a copy of the report. The DSO Act also provides
protection to persons who provide such information. However, it is noted that these
provisions are not broad enough to cover the operation of DSORC: the information flows in
only one direction rather than permitting general discussion and sharing; the provisions only
apply once a psychiatric report has been ordered rather than prior to an application being
made; and no provision is made for information to be shared with WA Police.
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Interstate comparison: post‐sentence applicant (serious sexual offenders)
Aside from Western Australia, five of the other States and Territories now have legislation
providing for the post-sentence detention and/or supervision of serious sexual offenders.
Typically applications may be made within a set period before an offender is likely to be
released from custody or from sentence. Jurisdictions differ as to who makes the application;
however in almost all cases the application is made to and/or dealt with by the Supreme
Court.
Each jurisdiction’s applicant, criteria and relevant court is outlined in Table 1.
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Table 1: Interstate comparison of legislation for dangerous sex offenders
Jurisdiction

Applicant

Criteria

Relevant Court

QLD

Attorney-General (s 5(1))

Applications may be made in respect of prisoners
(as defined – i.e. serving a period of imprisonment
for a serious sexual offence) during the final 6
months of period of imprisonment (s 5).

Supreme Court (s 5)

Vic

The Secretary to the Department of Justice
determines whether or not to apply for
supervision order or refer matter to the DPP
to determine whether application should be
made for detention order (s 104). If the DPP
decides not to apply, he may refer the
matter back to the Secretary (s 105(6)).

Applications may be made in respect of eligible
offenders (as defined – i.e. over 18 years of age
and serving a custodial sentence for a relevant
offence or already subject to an order under the
Act).

Applications for supervision orders are
made to the court that sentenced the
offender for the relevant offence (if that
court was the Supreme Court or the
County Court). If the Magistrates' Court
sentenced the offender for the relevant
offence, applications are made to the
County Court (s 7(3)).

The Secretary makes applications
supervision orders (s 7(2)).

for

DPP makes applications for detention
orders (s 33(2)).

In considering whether to make an application for
supervision order or a referral to the DPP, the
Secretary must have regard to an assessment
report in respect of the eligible offender; and may
have regard to any other report, information or
matter the Secretary considers relevant (s 104). In
determining whether or not to make an application
for a detention order, the DPP is to have regard to
similar material (s 105).

Applications for detention orders are made
to the Supreme Court (s 33(2)).

Assessment reports are made by medical experts
and must assess the risk that the offender will
commit another relevant offence if released in the
community and not made subject to a detention
order or supervision order (s 109).
NSW

The State of New South Wales may apply
for a supervision order (s 5H) or detention
order (s 13A).
[note: the legislation originally provided for
the Attorney General to make applications,
this was changed to the ‘State of New
South Wales’ in 2007. The same Act
inserted s 24A permitting the AG to act on

Applications for supervision orders may be made
in respect of supervised sex offenders (as defined
– i.e. in custody or under supervision for sex
offence or subject to existing order) during the final
6 months (s 6).
Applications for detention orders may be made in
respect of detained sex offenders (as defined – i.e.
in full-time detention for sex offence or subject to
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Supreme Court (s 5H, s 13A).

behalf of the State]

existing order) in final 6 months (s 13B).

Application for indeterminate sentence may
be made by the prosecutor (at time of
conviction) (s 23(2)(b)) or by AttorneyGeneral (while person under sentence) (s
23(2a)).

Applications may be made in respect of persons
convicted of a relevant offence (as defined) (s
23(1)). Applications may be made either before
the person is sentenced (s 23(2)(b)) or while in
prison serving a sentence of imprisonment
(s 23(2a)). The court may also deal with a person
under the DSO-type provisions of its own motion
(s 23(2)9a)).

Prior to sentencing, prosecutor may apply
to the court which convicted the person for
offender to be dealt with in Supreme Court
(s 23(2)).

NT

Application for final continuing detention
order or final supervision order may be
made by Attorney-General (s 23(1)).

Applications may be made in respect of qualifying
offender (as defined – i.e. under sentence of
imprisonment for a serious sex offence) who is
due to cease being a qualifying offender within 12
months and will be over 18 years of age when he
or she ceases to be a qualifying offender (s 23(2)).

Supreme Court (s 23).

WA

Application for Division 2 order (for
supervision or continuing detention) may be
made by the DPP (s 8(1)).

Applications may be made in respect of a person
who is under sentence of imprisonment wholly or
in part for a serious sexual offence if there is a
possibility that the person will be released from
custody within six months (s 8).

Supreme Court (s 8).

SA

Attorney General may perform the functions
of the DPP (s 6).
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If person is serving sentence, AttorneyGeneral may apply to Supreme Court
(s 23(2a)).

the order sought (detention or supervision) rather than the time at which the application is
made.
Subsequent applications (for example, for periodic review) are all made by the DPP in South
Australia, whereas in Victoria the Secretary of the Department of Justice makes all
subsequent applications for supervision orders and the DPP retains responsibility for
subsequent applications relating to offenders subject to detention orders.

Stakeholder views on other possible approaches for Western Australia
The submission from the DPP supports legislative amendment to address what the DPP
obviously characterises as tension in the DSO Act between the roles of the Attorney General
and the DPP.
During consultation meetings, the DPP suggested that the current process could be changed
so that the DPP receives referrals from DSORC and makes a recommendation as to
whether an application should be made, with that the final decision (and the applications
themselves) being made by the Attorney General. However, the discussion was purely
speculative. In subsequent correspondence, the DPP clarified that he does not support such
a model as it conflates “the role of the DPP as an independent prosecution agency with a
role as a legal office providing legal advice to the Attorney General” and “it would only
perpetuate the underlying flawed nature of … the DSO Act”.
The Department of Corrective Services put forward the view during consultation that, given
the assessment of dangerous sexual offenders is centred on the risk to the community, it is a
function that would be better placed with the Prisoners Review Board (PRB). Under the
model proposed by DCS, the role of the DPP as it currently exists within the DSO process
would be removed, and the PRB would make recommendations on Division 2 orders to the
Attorney General (who would then make the application to the Supreme Court). Under this
proposal, many of the existing functions of DCS and DSORC would be transferred to the
PRB. The Department of Corrective Services would only be involved in the management of
dangerous sex offenders under a continuing detention or supervision order, not the initial
assessment of risk.
These proposals were not presented in the formal written submissions from either agency,
and, as indicated above, the DPP opposes the model discussed during consultation.
However, they are included here for consideration of alternative models for the operation of
the dangerous sex offender process in Western Australia.

Key reform options: determining post‐sentence detention or supervision under the DSO
Act
The main impetus for this review is encapsulated in the first term of reference - the process
of applying to the Supreme Court for a continuing detention or supervision order under the
DSO Act. This Term of Reference goes directly to the role and responsibility of the various
bodies under the DSO Act. The review identified four key options for reform:

Option 1: Attorney General to determine detention or supervision
The nature of the public controversy regarding supervised release decisions by the Supreme
Court under the DSO Act prompts comparison between decision making under that
legislation, and the role that the Attorney General has in advising the Governor whether
prisoners sentenced to life terms or indefinite imprisonment should be released on parole.
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It is recommended, however, if this model is to be pursued that the PRB would instruct the
DPP to appear as counsel in the Supreme Court for DSO Act matters. That is, the high
degree of skill of the criminal law lawyers at the DPP is necessary given the complexity of
the task.

Role of DSORC
The submission from DCS questioned the operation of DSORC, and suggested that its
functions should be carried out by the Interagency Public Protection Committee (IPPC). In
their submission, DCS stated that:
Absorption into the IPCC will enable wider interagency consultation amongst
agencies which in effect have joint responsibility in a DSO’s management e.g. WA
Police (Sex Offender Management Squad), Departments of Housing and Health.
With respect, the Department of the Attorney General does not support this proposal. The
role of DSORC is to review eligible prisoners for recommendation for consideration of an
application under the DSO Act. In contrast, the IPPC, which consists of representatives from
DCS, WA Police, the Department of Health, the Department of Housing, and the Department
for Child Protection and Family Support, has a much broader role in the overall management
and rehabilitation of dangerous offenders.
There would appear to be much benefit in maintaining the specialist approach of DSORC,
including the additional expertise and knowledge brought to the committee by its current
membership (in particular, the psychiatrist and forensic psychologist). The broader
membership and scope of the IPCC may offer some advantages in terms of the case
management of dangerous sex offenders once released on a supervision order, but it is
questionable whether the IPCC, as it stands, would offer the required expertise to provide
referrals to the DPP for consideration of an application under the DSO Act.
That said, DSORC is an administrative body, whose role and membership is not defined in
the DSO Act. The transfer of existing DSORC functions to another DCS committee is a
matter for DCS to determine, with consultation and support from relevant stakeholders (in
particular, WA Police and the DPP and, potentially, the PRB).

Option 4: PRB determines periodic reviews
The current Western Australian DSO Act is based on the Queensland Dangerous Prisoners
(Sexual Offenders) Act 2003. The Queensland legislation was upheld as constitutionally
valid, even though it provides for preventative detention at the end of a criminal sentence.
The WA DSO Act contains rigorous processes and tests for the Supreme Court to determine
whether a person is a dangerous sexual offender, and equally rigorous processes for
determining whether continued detention or supervision is required to adequately protect the
community from the risk posed by the dangerous sexual offender.
The general schema of legislation in Australia for the preventative detention of dangerous
offenders at the end of their criminal sentence has remained fundamentally unchanged since
introduction due to the fact that the risk of constitution invalidity is perceived as high. That is,
if the legislation is amended and held to be invalid, there may be an obligation on the State
to immediately and unconditionally release offenders detained under the amended regime.
The expectations of the community with respect to being protected from ongoing risks by
offenders – whether their criminal sentence has expired or not – is bringing increasing
pressure to bear on governments in relation to post-sentence offender management.
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Interstate comparison
Each jurisdiction that has dangerous sex offender legislation provides for a system of
periodic reviews of detention. However, the nature of the reviews, the interval between
reviews, and the flexibility of the review schedule vary between jurisdictions. The most
common interval between reviews is one year, with only Queensland and the Northern
Territory providing for a longer interval. In Queensland, the first review is held after two
years, with subsequent reviews occurring every year thereafter. The maximum interval
between reviews in the Northern Territory is two years; however, the court may order that
reviews be conducted more frequently (but not more than once per year). The Victorian
legislation requires the court to specify the maximum interval between reviews, though the
interval may not exceed one year.
Table 2 provides a detailed comparison of the periodic reviews of detention across
Australian jurisdictions.
Even though the standard review period is one or two years across all jurisdictions, there are
subtle differences in calculating the review periods:
 Queensland – hearing (and all submissions) for first review to be completed within
two years. Subsequent reviews must start within 12 months of completion of previous
review hearing.
 Victoria – application for review must be made not less than one year after detention
order made and at intervals of no more than one year thereafter.
 New South Wales – reports must be provided at intervals of not more than 12
months.
 South Australia – progress and circumstances must be reviewed at least once in
each period of 12 months.
 Northern Territory – application must be made before expiry of review period
calculated from date order came into force (first review) or date previous review was
concluded.
 Western Australia – reviews must be carried out as soon as practicable after the end
of the period of one year commencing when person is first in custody under order
(first review) or when detention was most recently reviewed.
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Table 2: Interstate comparison of periodic reviews of detention
Jurisdiction
QLD

First
Review
2 years a

Subsequent
1 year a

NSW

1 year (or
any
earlier
date
specified
in
the
order)
1 year b

1 year b

SA

1 year c

1 year c

NT

2
years
(or
shorter
period of
1-2 years
stated in
the order)
1 year

2 years (or
shorter
period of 1-2
years stated
in the order)

Vic

WA

1 year (or
any shorter
intervals
specified in
the order)

1 year

Variable Schedule
(Exceptional Reviews)
No
flexibility
for
periodic
reviews.
Application for review may be
made by prisoner any time after
first review (if court gives leave).
Detention order must specify
latest date for first review, and
maximum
interval
between
reviews.
DPP or offender may apply to
SC for leave to apply for
unscheduled review.
Reports may be provided more
often. No frequency limits on
application to Supreme Court
for
variation/revocation
(by
offender or State).
Progress reviews may occur
more frequently. No apparent
limit on offender or DPP
applying to SC for discharge.
No time limit on DPP application
for release on licence, offender
not more than once every 6
months (or as directed by
Court).
Order
may
require more
frequent reviews. Detainee may
apply (with leave) any time after
order has been in force for 2
years.

No flexibility for periodic review.
Offender may apply for review
(with leave) at any time after
first review has occurred.

Applicant

Reviewer

Attorney
General

Supreme
Court

DPP

Supreme
Court

AG
on
behalf of
the State
of NSW

AG
/
Supreme
Court

DPP

Supreme
Court

AG

SC

DPP

SC

a

In its review of the QLD DPSO Act in 2008, an Inter-departmental Working Group recommended that the
review schedule be amended so that the first review still occurs after one year but subsequent reviews occur
once every two years. The rationale behind the proposal is that reviews can be disruptive to the offender, are
resource-intensive, and that a one year period between reviews does not provide sufficient time for the offender
to engage in the intensive sex offender treatment program and consolidate treatment gains. The eventual form
of the amendments to that Act provided for the first review to occur after two years and subsequent reviews to
occur every year thereafter. The author was unable to find any explanation of the reason for this.

b

Reports must be provided to the Attorney General (by Commissioner for Corrective Services) at intervals of not
more than 12 months. However, the Supreme Court only ‘reviews’ the detention order if the Attorney General
decides, on the basis of the Commissioner’s report, to apply for variation or revocation of the order (or if the
offender applies for variation/revocation). Continuing detention orders are finite so if the AG does not apply for
variation/revocation, detention will cease when order expires (5 years or less).

c

Progress must be reviewed by the Parole Board (or equivalent) at least once every 12 months for purpose of
determining whether person is suitable for release on licence. Written reports must include recommendation
about release on licence and be provided to offender, AG and Minister for Correctional Services. No apparent
requirement for DPP to apply for release on licence (or for discharge) even if Parole Board recommends such
release.
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failing to answer or providing false/misleading answer to a question regarding
curfew compliance (section 19C(6)(b)).

Particularly as these offences do not apply to the person subject to a supervision order17, an
exemption to the Bail Act exclusion was introduced in respect of these offences also.
Where a person is charged solely with a contravention of the offence provisions under
section 40A, they may be granted bail. However, if proceedings are commenced:
 solely under Part 2 Division 4; or
 under both section 40A and Part 2 Division 4 (in respect of the same
contravention),
the Bail Act will not apply. Although this may appear complex and perhaps even
contradictory, it is consistent with the likely outcome of the proceedings, and the rationale for
bringing the different types of proceedings.
As mentioned previously, section 40A, when used on its own, can be viewed as a
management tool. If it is expected that the offender will be fined if convicted of the
contravention under section 40A, it is logical (and fair) that he be eligible for bail rather than
disrupting the supervision by remanding the offender in custody. If the contravention points
to the offender being at increased risk of committing a serious sexual offence, Division 4
proceedings will be commenced as well as (or instead of) section 40A proceedings and the
offender will be ineligible for bail.
As part of the stakeholder consultation for this review, the Department of the Attorney
General discussed the operation of the Bail Act with the DPP. The DPP noted that the Bail
Act addresses the circumstances of the offender and the circumstances of the breach. The
Director commented that it would be highly unusual for someone to be denied bail. However,
he did not view this as a problem or shortcoming, expressing the view that the existing
system works well.

Interstate comparison ‐ bail
Some jurisdictions exclude the operation of bail in a similar manner to Western Australia,
while others specifically provide for it and others are silent on the matter. Table 3 outlines
the bail provisions for dangerous sex offenders across jurisdictions. In addition, Attachment
A provides a summary of summonses, warrants and interim orders in dangerous sex
offender legislation across Australia.
Queensland is the only jurisdiction whose dangerous sex offender legislation ensures the
relevant Bail Act does not apply in respect of offence provisions, and provisions seeking
amendment to conditions or imposition of detention. Other jurisdictions appear to apply the
relevant Bail Act for offence provisions under the dangerous sex offender legislation, whilst
most jurisdictions (except Victoria) do not apply the Bail Act in respect of offenders detained
under provisions seeking amendment to conditions or imposition of a detention order.

17

Where the person subject to a supervision order acts in a manner that contravenes any of the
offence provisions of s 19C, s 19C(7) requires it to be treated as a contravention of the supervision
order rather than a contravention of s 19C. Section 19C(7) provides that “An act or omission of a
person subject to a supervision order that is a contravention of subsection (2), (3) or (6) —
(a) does not constitute an offence under this section; but
(b) is, for the purposes of this Act, to be taken to be a contravention of a requirement of the order (if it
is not otherwise).”
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Table 3: Interstate comparison of bail provisions for dangerous sex offenders
Jurisdiction

Bail – offence provisions

Bail – provisions seeking amendment
to conditions or imposition of
detention

QLD

No - No exception to Bail Act 1980
exclusion in respect of offence provisions.

No - The Bail Act 1980 does not apply to
a person detained under the Act. (s 4)

Vic

Yes - An offender who is arrested for
breach of supervision order must as soon
as practicable be remanded in custody or
released on bail in accordance with the
requirements of the Bail Act 1977. (s 171)

Yes - If offender is arrested to attend a
hearing under Part 2, 3, 4 or 5 (arrest
only if offender has previously failed to
attend hearing for same proceedings or if
court satisfied offender is unlikely to
attend) and hearing is adjourned, the Bail
Act 1977 applies (s 86).

NSW

Yes - Exception to Bail Act 2013 exclusion
in respect of proceedings for specified
offences including failure to comply with
supervision order under section 12. (s 28)

No - The Bail Act 2013 does not apply to
or in respect of a person who is a
defendant in proceedings under this Act.
(s 28)

SA

Single process for dealing with contraventions, relationship with bail provisions not
specified.

NT

Not specified

No - supervisee arrested under Div 2
cannot be granted bail under the Bail Act.
(s 51)

WA

Yes – The Bail Act 1982 applies unless
offender is detained under the Act for
some other reason (e.g. under warrant
issued in respect of Div 4). (s 5)

No - The Bail Act 1982 does not apply to
a person detained under this Act except
in specified circumstances. (s 5)

Prosecution of Section 40A offences
As mentioned above, section 40A makes it an offence to contravene a supervision order,
and was inserted into the Act by the 2011 Amendment Act. The DSO Act empowers a police
officer who suspects on reasonable grounds that a person has contravened a supervision
order to, without a warrant, arrest the person. There is no power for DCS to arrest offenders
on suspicion of a contravention, or to bring proceedings in respect of an offence.
WA Police suggested that the DSO Act should be
amended to permit DCS staff to proceed for minor contraventions. The proposal was raised
with the ODPP at the time and met with substantial opposition on the basis that police are far
better equipped (in terms of training, resources, discretion, experience) to prosecute
section 40A offences than CCOs.
It was noted that, although DCS can commence prosecutions for breaches of conditional
release orders and community orders under Part 18 Division 4 of the Sentencing Act 1995,
this isn't sufficient precedent for allowing DCS to commence prosecutions for breaches of
DSO supervision orders under section 40A. The ODPP reinforced the fact that, unlike people
subject to conditional release orders and community orders, dangerous sex offenders are
not under sentence so the same rules and principles won't automatically apply.
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In addition to the concerns raised by the ODPP, the argument that CCOs’ powers under the
Sentencing Act 1995 are sufficient justification for the granting of similar powers under the
DSO Act, is further weakened by the fact that penalties for breach under the DSO Act are far
greater than under the Sentencing Act 1995 (for example, a penalty of mandatory
imprisonment if the breach involves interfering with an electronic monitoring device).
The possibility of DCS bringing proceedings for section 40A offences was again raised by
WA Police in consultation for the current review. WA Police noted that under section 21 of
the DSO Act, DCS staff may apply to a magistrate for the issue of a summons or a warrant
because of a contravention, and therefore should also be able to apply for a summons or a
warrant under section 40A. Given the opposition the proposal met with previously, WA
Police suggested a compromise position in which DCS would only bring proceedings in
instances where the offender failed to comply with a lawful direction of a community
corrections officer (in breach of a condition imposed in satisfaction of section 18(1)(d),
section 19A or section 19B).
In their submission, DCS raised the issue that the inability of DCS staff to prosecute a
contravention in the Supreme Court may result in delays while DCS negotiates with WA
Police or the DPP as to whether the criteria for a contravention has been met. The
submission raised similar concerns with the prosecution of section 40A offences, noting that
under the DSO Act, DCS staff are unable to prosecute in the Magistrates Court, with
contraventions prosecuted by police officers. The DCS submission noted the perceived
anomaly with the Sentencing Act 1995 whereby, as outlined above, DCS staff have
delegated authority to issue arrest and return to court warrants for contraventions of presentence orders, conditional bail, and early release orders.
As stated in the DCS submission:
Ideally, DCS seeks similar provisions under the Act in the case of a supervision
order; the intent is for DCS to be able to issue a warrant to have a DSO brought
before a court … Note that an amendment to the Act to provide the additional
prosecuting/investigating powers to DCS staff would require significant resources.
The resources issues were also considered by WA Police, which indicated that transferring
the responsibility to DCS ‘would release 5 police FTE from a role for which police have never
been funded’ and suggested that the required public servants would be less costly to employ
than sworn officers. However, this has not been confirmed by DCS, and would not
necessarily translate to cost savings to Government. WA Police also indicated some support
for DCS’ submission that DCS’ inability to prosecute contraventions would lead to delays,
stating that transferring responsibility from WA Police to DCS ‘would probably be more
effective than the current process, as the interaction between agencies (police and DCS) to
obtain the necessary evidence for police to take action can be a few weeks’.
The ODPP was consulted on the more limited proposal for DCS to conduct prosecutions
where the dangerous sex offender failed to comply with a direction of a community
corrections officer. The ODPP noted that, even with prosecutions limited to these specific
circumstances in summary hearings, it would still involve the collection of evidence or expert
evidence in the case of electronic monitoring - WA Police have the expertise to conduct the
prosecutions, whereas DCS may not have such expertise and may also require the
assistance of the State Solicitor for such hearings.
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Interstate comparison – contravening a supervision order
Most jurisdictions have a specific provision making it an offence to contravene a supervision
order, as well as provisions for returning the offender to court for the supervision order to be
amended or for a detention order to be made.
Typically, the offence of contravening a supervision order attracts a penalty of two years
imprisonment (only Victoria has a greater maximum term, at five years). Northern Territory
and New South Wales also prescribe a maximum fine of 200 and 100 penalty units,
respectively.
The procedure for dealing with contraventions varies significantly between jurisdictions.
Table 4 outlines the processes and consequences in place in other Australian states and
territories for contravention of a supervision order. Further information on the comparison is
also contained in Attachment B.
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Table 4: Process in other jurisdictions for contravention of a supervision order

QLD

Process(es)

Consequence of Contravention

Actual
/
predicted
contravention

Burden and Standard of Proof

Dual process:

Div 5
Presumption in favour of detention order. Offender
must satisfy court that adequate protection of
community can be ensured if court is to permit
offender to remain on supervision order (with any
necessary amendments). (s 22).

Div 5 proceedings on
basis
of
“likely
to
contravene,
is
contravening,
or
has
contravened,
a
requirement
of
the
supervision order”

Div 5
Court must make order if satisfied, on balance
of probabilities, re contravention (s 22(1)&(2)).
Order must be for detention unless prisoner
satisfies the court, on balance of probabilities,
that the adequate protection of the community
can be ensured by (amended) supervision
order (s 22(2)).

Part
2
Div
5
Contravention
of
supervision
order
or
interim supervision order
s 43AA - Contravention
of relevant order

Vic

Part 11 – Breach of
supervision
order
includes s 160 – offence
to breach order.
However, breach may be
 dealt with by Parole
Board;
 referred to Secretary/
DPP for return to court
(review conditions or
seek detention order);
or
 dealt with as an
offence.

s 43AA
Maximum penalty—2 years imprisonment.

If Adult Parole Board is satisfied that the offender
has breached a condition of the supervision order,
Board may do one or more of the following—
(a) take no action;
(b) give a formal warning to the offender;
(c) vary any directions that it has given to the
offender under any condition of the order;
(d) recommend that the Secretary apply to the
court under Part 5 to review the conditions of the
supervision order;
(e) recommend to the Secretary to refer the matter
to the Director of Public Prosecutions to consider
whether or not to apply to the Supreme Court for a
detention order in respect of the offender; or
(f) recommend that the Secretary bring
proceedings in respect of the offence. (s 163)
If conditions reviewed under Part 5, the court
may—
(a) vary, add or remove any conditions of the
supervision order; or
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s 43AA
must not contravene the
relevant order without
reasonable excuse.

s 160 offence - “must not,
without
reasonable
excuse, fail to comply”
Inquiry and subsequent
action by Adult Parole
Board base on whether
offender “has breached”
the order. (s 163)
However, Div 3 of Part 11
provides holding power in
case of imminent risk of
breach (s 164-170)

s 43AA
Prosecution bears burden of proof. Criminal
standard of proof (beyond reasonable doubt).

Any proceeding on an application under Part 2
(supervision orders), 3 (detention orders), 4
(interim orders) or 5 (review of orders and
conditions) and any appeal relating to an
application under Part 7 (appeals) are civil in
nature. (s 79) Therefore, civil standard of proof
assumed to apply except where otherwise
indicated.
Before making an order or a detention order,
court must be satisfied that offender poses
unacceptable risk of committing a relevant
offence (s 35 & 36): “Supreme Court may
determine … that an offender poses an
unacceptable risk of committing a relevant
offence even if the likelihood that the offender
will commit a relevant offence is less than a
likelihood of more likely than not.”
In respect of making detention order (in
response to contravention of SO or otherwise,
s 35(5) specifies that DPP has the burden of

(b) confirm the conditions of the supervision order;
or
(c) review the supervision order in accordance with
this Part. (s 78)

proving that the
unacceptable risk.

offender

poses

an

Offence under s 160 is criminal in nature ->
criminal standard of proof, and burden of proof
on prosecution (police/Secretary).

If order reviewed under Part 5, the court must
revoke the supervision order unless it is satisfied
that the offender still poses an unacceptable risk of
committing a relevant offence if a supervision order
is not in effect and the offender is in the
community. Or, if court or the Director of Public
Prosecutions considers that a detention order
should be made in respect of the offender, the
Director may apply to the Supreme Court for the
detention order. (s 73)
If Secretary refers matter to DPP to consider
applying for detention order, DPP may apply for
order or refer the matter back to the Secretary
(s 105). If DPP applies for detention order (under
Part 3), and the Supreme Court is satisfied that the
risk would otherwise be unacceptable, it may make
detention order (for period of up to 3 years)
(s 36(3)). If satisfied of unacceptable risk without
order, but not satisfied of unacceptable risk without
detention order, it may make a supervision order
(s 36(4)). Court may make no order even where
empowered to make detention or supervision order
(s 36(6)).
If proceedings brought and offender found guilty of
offence under s 160 - Penalty: Level 6
imprisonment (5 years maximum).
NSW

Dual process.
Finding of guilt in respect
of offence under s 12
opens possibility of (but
does not automatically
lead to) application for

Failure to comply is an offence, penalty: 100
penalty units, 2 years imprisonment, or both. (s 12)
If found guilty of contravention under s 12,
application may be made for continuing detention
order. (s 13B(4)(a))
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Actual
contravention
constitutes offence under
s 12.
Conviction
for
s 12
offence necessary for
application for detention

Proceedings under this Act are civil
proceedings and, to the extent to which this Act
does not provide for their conduct, are to be
conducted in accordance with the law
(including the rules of evidence) relating to civil
proceedings. (s 21)

detention order. (s 13B)
Not
entirely
clear
whether application for
detention order can be
made under s 13B(4)(b))
without finding of guilt
under s 12.

SA

Single process for return
to detention (no offence
provisions contained in
Act).

Suspected breach or anticipated breach may or
may not also constitute ‘altered circumstances’
under which offender cannot be provided with
adequate supervision under supervision order and
therefore application for detention may be made.
(s 13B(4)(b))
Supreme Court may vary supervision order at any
time on application by State (s 13(1))

Appropriate board may cancel release of person
on licence (resulting in person being returned to
detention under detention order) if satisfied that
person has contravened or is likely to contravene a
condition of the licence. (s 24(5)(b)).
Board also empowered to vary or revoke a
condition, or impose further conditions at any time.
(s 24(5)(a)).

order under s 13B(4)(a).
Predicted
contravention
arguably
grounds
for
application for detention
under
s 13B(4)(b),
or
application for variation of
supervision order under
s 13(1).

Person may be made subject to detention
order if they are high risk sex offender and
court is satisfied that adequate supervision will
not be provided by an extended supervision
order (s 5D); offender is high risk sex offender
if Court is satisfied to a high degree of
probability that the offender poses an
unacceptable risk of committing a serious sex
offence if he or she is not kept under
supervision (s 5B(2)); Supreme Court is not
required to determine that the risk of a person
committing a serious sex offence is more likely
than not in order to determine that the person
poses an unacceptable risk of committing a
serious sex offence (s 5B(3)).

Release on licence may
be cancelled if board
satisfied that the person
has contravened, or is
likely to contravene…
(s 24(5)(b))

Not specified

Div 1 applies to conduct
that
results
in
a
contravention. (s 46)

Div 2
Attorney-General has the onus of satisfying the
Supreme Court that the supervisee has
contravened, is contravening or is likely to
contravene, his or her supervision order.
(s 60(1))

No offence provisions for failing to comply with
release conditions (except failure to comply with
direction to surrender firearm under s 24A).
NT

Dual process: Part 5
(Supervision orders –
compliance
and
enforcement)
includes
Div 1 (Offence) and Div 2
(contravention
of
supervision order).
Div 2 applies in relation
to
an
alleged
contravention whether or

Under s 46 (Div 1), engaging in conduct that
results in a contravention of order is an offence
punishable with a fine of 200 penalty units or
imprisonment for 2 years.
If contravention dealt with under Div 2, Supreme
Court may amend supervision order (even if not
satisfied
of
contravention).
If
satisfied
contravention occurred or likely to occur, Court
must impose continuing detention unless
supervisee satisfies Court that detention order
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Div 2 applies if supervisee
“has
contravened,
is
contravening or is likely to
contravene” (s 48)

Supervisee has the onus of satisfying the Court
that it would not be appropriate to make
detention orders in response to contravention.

not the supervisee is
charged
with,
or
convicted of, an offence
under Div 1. (s 47)

would not be appropriate.

(s 60(2))
Nature of proceedings, except prosecution for
offence, are civil (s 94)
Standard of proof, except for determining
whether person is serious danger to
community and prosecution for offence, is
balance of probabilities. (s 95)
Part IIAA of Criminal Code applies to offences
(i.e. prosecution bears burden of proof,
standard of proof is beyond reasonable doubt)
(s 5)

WA

Dual process: Part 2 Div
4 - Contravention of
supervision order
s 40A - Offence of
contravening supervision
order
Div 4 and s 40 may be
pursued in isolation, or
together. If 40A alone,
proceedings in Mag Crt,
if Div 4 or both,
proceedings in SC.

Div 4
Court may
 make order amending SO and any other order
required for compliance/protection;
 make CDO (return offender to custody); or
 make no order.
May only make CDO if satisfied that there is an
unacceptable risk that, if CDO not made, person
would commit serious sexual offence. (s 23)
s 40A
Contravention of supervision order is an offence
punishable with imprisonment for 2 years. (40A(1))
If offence is also a contravention of s 19C(3)
(unlawfully interfering with operation of electronic
monitoring device), penalty of mandatory
imprisonment for at least 12 months. (40A(2A))
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Div 4
“is likely to contravene, is
contravening,
or
has
contravened”

Div 4
Order – may be made if court is satisfied, on
balance of probabilities, re contravention.
(s 23)

s 40A
“without
reasonable
excuse, contravenes”

s 40A
beyond reasonable doubt

The contravention provisions in all jurisdictions apply in respect of an actual contravention of
the order. Most jurisdictions also permit the offender to be returned to court (for amendment
of order or imposition of detention order) if they are deemed likely to contravene the order.18
Only Victoria and New South Wales do not refer to the offender being likely to contravene
the order as justification for return to court.
The prosecution/applicant bears the onus of proving that the offender has contravened (or is
contravening, or is likely to contravene) a term of their supervision order. However, in some
jurisdictions, once the contravention has been established, the presumption is in favour of
detention and the onus is on the offender to satisfy the court that adequate protection of the
community can be ensured under a supervision order.
Whilst the existing Western Australian model appears comprehensive, a presumption in
favour of detention could be introduced for a contravention of any condition, even if that
contravention did not indicate increased risk. A reverse onus of proof would also ensure that
the offender has to satisfy the court that adequate protection of the community can be
assured if they are to continue under a supervision order.
The ODPP was the only stakeholder to provide specific comment on this issue, and noted
that such a proposal may be problematic. As stated in their submission:
The presumption (without increased risk) creates a form of mandatory detention for
the breach alone, unless, it is contended that any breach raises a presumption of
increased risk.
The reverse onus of proof also does not offer a particular advantage to prosecutors in court.
A hearing for a contravention would still require the prosecutor to prove the contravention
allegation beyond reasonable doubt and/or prove increased risk by the leading of evidence.
As such, incorporating this provision in the DSO Act does not appear to strengthen or
improve the existing legislation.

Conclusion
The existing provisions, process and penalties with regard to contraventions of supervision
orders work well. Stakeholders did not identify any areas of concern with respect to the
existing consequences of contravening a supervision order, the current penalties, or the
application of the Bail Act under the DSO Act.
The existing application of the Bail Act to offenders charged with a contravention under the
DSO Act is consistent with the identification and potential escalation of risk of offending.
Whilst the DSO Act could be amended to ensure the Bail Act does not apply when an
offender is charged solely with a contravention of the offence provisions under section 40A,
such an amendment is not consistent with the likely outcome of court proceedings. As
contraventions under section 40A typically result in a fine, it is logical and fair that offenders
are eligible for bail. If a contravention points to the offender being at increased risk of
committing a serious sexual offence, Division 4 proceedings will be commenced, and the
offender will be ineligible for bail, ensuring that community protection is paramount.

18

Likely breach is only ever a trigger for return to court for amendment of supervision order or
imposition of a detention order (the equivalent of WA’s Div 4 proceedings), never an offence (under
the equivalent of s 40A).
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One area identified as a potential for reform was that of the prosecution of section 40A
offences, namely, whether the DSO Act should be amended to permit DCS staff to
prosecute for specific contraventions. However, this proposal is not without its shortcomings.
The ODPP has questioned whether DCS staff have the expertise to conduct hearings under
the DSO Act.
DCS, whilst advocating for such an amendment, submitted that they would require
significant resources to provide investigative and prosecuting powers under the DSO Act.
Consequently, such an amendment would require increased funding to implement – and it
would seem that the substantial cost associated with the proposal would not necessarily
result in significant gains in efficiencies or effectiveness for the existing contravention
process.
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The Commissioner for Victims of Crime also noted the fraught nature of trying to determine
which victims may have relevant views, particularly where the offender has a long and/or
diverse history of offending. For instance, in Queensland, only the victim of the crime for
which the offender is currently imprisoned can made a submission.
In this vein, the Commissioner for Victims of Crime is of the view that the community is likely
to (rightly) have an expectation that:
 a victim who wishes to should have the capacity to be heard by the court (in the form
of a submission) in relation to the conditions attached to a supervision order; and
 a victim should not be required to appear in person or subject to any crossexamination in the Supreme Court, and any victim involvement must be strictly
optional.
The Commissioner’s view is that the role of victims in this respect should be to submit any
relevant considerations for the conditions of supervision order, but the actual conditions
would be determined by the court. There may be issues with managing expectations in such
a process as the Supreme Court is not necessarily going to craft conditions for a supervision
order that directly respond to a victim’s submission. However, this is also the case with
victim submissions to the PRB regarding release on parole.
At the request of the Commissioner for Victims of Crime, the review team met with the
Victims Mediation Unit (VMU)19 and the Victims Notification Register (VNR)20 to clarify the
existing process with respect to victims of dangerous sex offenders and to consider the need
for change. During consultation it became apparent that there are existing administrative
procedures that seek to allow a limited class of victim of the offender to have involvement in
the supervision of dangerous sex offenders.
With respect to existing process, the VMU receives notification from the ODPP of an
application for an order under the DSO Act. The VMU will review the case relevant to the
sentence the offender is serving, and also review other sentences in the preceding 20 years
to determine historic victims (sexual offences only).
VMU monitor the DPP application and seek to inform known sexual offence victims of an
offender when the order for a supervision order is made. Victims are not advised of court
dates, and do not make submission to dangerous sex offender hearings unless a court
specifically requests it (this is not a common occurrence).
Once the order for a supervision order is made, the VMU sends a letter to known sexual
offence victims, notifying them of the order and informing the victim that the VMU are able to
recommend that specific conditions be attached to an offender’s supervision order. At this
stage, these victims are invited to contact the VMU to convey their thoughts or wishes on the
supervision order for the offender.
VMU routinely request a condition that the offender cannot have direct or indirect contact
with any victims. Additional conditions that are incorporated in supervision orders at the
sexual offence victim’s request usually relate to exclusion zones. Exclusion zones may also
be included under the condition of an order that “an offender must comply with any written
lawful condition in CCO directives”.

19
20

Department of Corrective Services (DCS)
Department of Corrective Services (DCS)
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ADDITIONAL ISSUE: 21 DAY NOTICE PERIOD BEFORE PUBLICATION OF INFORMATION
ABOUT OFFENDERS
Another matter that arose during the recent controversies regarding dangerous sexual
offenders was whether the 21 day notice period that applies prior to publication of an
offender’s photograph or locality should be reduced. The basis for the proposed reduction is
the enhancement of community safety – that is, that communities may have to live with a
dangerous sexual offender in their neighbourhood for 3 weeks prior to being able to identify
the offender on the community protection website.
The Community Protection (Offender Reporting) Act 2004 (WA) (CPOR Act) is, as noted at
the outset of this review report, part of the suite of legislation enacted between 2004 and
2006, to protect the community against sex offenders.
Part 5A of the CPOR Act provides for the publication of information about offenders
(including their photograph and locality, accessible in some circumstances). Part 5A came
into effect on 1 July 2012. Section 85G of the CPOR Act allows the Commissioner of Police
to publish the photograph and locality of certain DSOs, subject to the strict provisos in the
legislation.
One of these provisos is that the Commissioner for Police must give the DSO a 21 day
period in which to be heard on the matter of whether the identifying information can be
published. There are sound bases for allowing an offender to be heard prior to publishing
their photograph and locality on a publicly available website, including possibilities of
mistaken identity and other matters involving risk of harm, including of vigilantism.
The provisions in Part 5A of the CPOR Act are due for statutory review on 1 July 2015. The
issues regarding whether the 21 day notice period that applies prior to publication of the
photograph and locality of a dangerous sexual offender should be reduced could be referred
to the Minister for Police for canvassing in the statutory review of these provisions.
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ATTACHMENT A: SUMMONSES, WARRANTS, AND INTERIM ORDERS
Jurisdiction

Summons, Warrant

Interim Orders

QLD

Application for warrant on reasonable suspicion (s 20(1)), no
mention of summons. Warrant issued if magistrate satisfied
grounds exist (20(3)).

Presumption in favour of detention. Court may release prisoner only if
the prisoner makes application (s 21(3)) and satisfies the court, on the
balance of probabilities, that detention in custody not justified (s 21(4)).

Vic

On filing charge, application may be made for summons or
warrant. (s 172(4))
Court may make interim detention order if custody will expire before
proceedings determined, and matters alleged in supporting docs would
justify making of order. (s 18A)

NSW

SA

Member of appropriate board may issue summons for
person to appear; (with concurrence of another member)
issue a warrant; or apply to a justice for a warrant. (s 24(6))
If person fails to appear on summons, board may determine
proceedings in person’s absence, or issue/seek warrant.
(s 24(7))
A member of the appropriate board may apply to a justice for
a warrant for the apprehension and return to custody of a
person whose release on licence has been cancelled by the
board. (s 24(7))

NT

Police or parole officer who suspects contravention may
apply to magistrate for warrant or summons. (s 48)
Magistrate may not issue summons on application for
warrant unless exceptional circumstances or applicant
consents. (s 49)

If supervisee has been arrested on warrant, Court must, at first
appearance, make interim detention order or release on (amended)
supervision order (s 52). However, to be released on supervision order
pending determination of contravention proceedings; the supervisee has
the onus of satisfying the Court that there are exceptional
circumstances. (s 53(4))
Court may make interim detention order in respect of supervisee who
appears on summons. (s 54)

WA

Div 4: Police/CCO may apply to magistrate for summons or
warrant. Presumption in favour of warrant – summons only in

During proceedings under Div 4, court may order person be detained in
custody or may release person on (amended) interim SO. Presumption
in favour of detention - release on interim SO only in exceptional
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exceptional circumstances or with applicant’s consent. (s 21)

circumstances or with DPP consent.

s 40A: Police officer may arrest person without warrant on
reasonable suspicion that person has contravened order.
(s 40A(2))
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ATTACHMENT B: PROCEDURE

FOR DEALING WITH CONTRAVENTION OF SUPERVISION

ORDER
Queensland
Div 5
DCS or Police may apply to magistrate for warrant in respect of contravention or likely
contravention. (s 20)
Once offender returned to SC on warrant, presumption for interim detention until final
decision made (s 21), release only on application by offender and in exceptional
circumstances (21(3)&(4)).
s 43AA
A proceeding for an offence against this Act is a summary offence. (s 43AC)
Victoria
Adult Parole Board may inquire into alleged breach (s 161)
APB may consider that conduct constitutes serious breach if it: creates a risk to community
safety; is a repeated failure to comply; may increase the offender's risk of committing a
relevant offence or is preparatory to a relevant offence; or seriously compromises the
offender's rehabilitation or treatment. (s 162)
If satisfied that offender has breached, APB may take no action; give warning; vary
directions; and/or make recommendation to Secretary. (s 163)
Police may arrest offender on reasonable suspicion of breach. (s 171)
Proceedings for an offence against section 160 may be brought by the Secretary or a
member of the police force; offender to be given 14 days’ notice of intention to charge
(subject to exceptions). (s 172(1)-(3))
On filing charge, application may be made for summons or warrant. (s 172(4))
Offender returns to court that made order (Supreme or County) which may grant summary
hearing of offence. (s 172(5))
Pt 11 Div 3
Police may detain offender for up to 10 hours if there are reasonable grounds to suspect
offender is about to breach order (s 164, 168); police must notify Secretary if offender being
detained, Secretary must notify APB (s 169).
New South Wales
Proceedings for offence under s 12 may be dealt with summarily before the Local Court or
the Supreme Court. (s 25A)
If offender found guilty of contravention under s 12, State may apply to Supreme Court for
continuing detention order. (s 13A, 13B(4)(a))
Application must be supported by report assessing likelihood of offender committing a further
serious sex offence. (s 14)
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Preliminary hearing to be held within 28 days of application being filed; if satisfied at prelim
hearing, court must order reports from psychologists and/or psychiatrists. (s 15)
Court may make interim detention order if custody will expire before proceedings
determined, and matters alleged in supporting docs would justify making of order. (s 18A)
South Australia
Release on licence may be cancelled by board on application by the Director of Public
Prosecutions, or of its own motion. (s 24(5)(a))
If acting on its own motion, board cannot cancel release unless the person and the Crown
have had opportunity to make submissions. (s 24(5a))
Member of appropriate board may issue summons for person to appear; (with concurrence
of another member) issue a warrant; or apply to a justice for a warrant. (s 24(6))
If person fails to appear on summons, board may determine proceedings in person’s
absence, or issue/seek warrant. (s 24(7))
A member of the appropriate board may apply to a justice for a warrant for the apprehension
and return to custody of a person whose release on licence has been cancelled by the
board. (s 24(7))
Northern Territory
Div 2
Police or parole officer who suspects contravention may apply to magistrate for warrant or
summons. (s 48)
Magistrate may not issue summons on application for warrant unless exceptional
circumstances or applicant consents. (s 49)
Supervisee arrested on warrant not eligible for bail (s 51), court must make interim detention
order or release on (amended) supervision order on first appearance (s 52).
Supervisee arrested on warrant may be released on (amended) supervision order pending
court’s consideration of alleged contravention only if supervisee makes application and
satisfies court that there are exceptional circumstances (s 53); court may make interim
detention order if it ceases to be satisfied re exceptional circumstances prior to completing
consideration (s 54).
Court may make interim detention order in respect of supervisee who appears on summons.
(s 54)
Correctional Services must provide supervision report (s 56), court may order medical
assessment (s 57).
If court is satisfied that supervisee has contravened, is contravening or is likely to contravene
supervision order, it must revoke supervision order and impose detention order unless
satisfied that it would not be appropriate to do so. (s 58)
Supervisee has the onus of satisfying the Court that it would not be appropriate to make
detention order. (s 60)
If court not satisfied re contravention, or if it decides not to make detention order, it must
revoke any interim detention order and may amend the supervision order. (s 59)
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Western Australia
Div 4
Police/CCO may apply to magistrate for summons or warrant. Presumption in favour of
warrant – summons only in exceptional circumstances or with applicant’s consent. (s 21)
Once offender returned to SC on warrant/ summons, DPP applies for order amending SO or
imposing CDO. (s 22)
After DPP application made, SC may order psychiatric assessments. (s 23A)
During proceedings, court may order person be detained in custody or may release person
on (amended) interim SO. Presumption in favour of detention - release on interim SO only in
exceptional circumstances or with DPP consent. (s 23A)
s 40A
Police officer may arrest person without warrant on reasonable suspicion that person has
contravened order. (s 40A(2))
Police officer who charges person must inform DPP as soon as practicable. (s 40A(3))
If s 40A offence pursued in isolation (i.e. without Div 4 contravention), procedure is that
applicable to and in relation to a charge of any other simple offence. (s 40B(1))
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