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Contacts 

 
 
 
 
 
 
 
 
 
Availability in other formats 
This publication can be made available in alternative formats such as compact disc, audiotape 
or Braille.  
People who have a hearing or speech impairment may call the National Relay Service 
on133677 and quote telephone number (08) 9425 1888. 
The report is available in PDF format at www.liquorcommission.wa.gov.au  
 
 
 
Availability in other formats 
 
This publication can be made available in alternative formats. The report is available in PDF 
format at www.liquorcommission.wa.gov.au  
 
People who have a hearing or speech impairment may call the National Relay Service on 
133 677 and quote telephone number (08) 6551 4888. 

 
Office location:  140 William Street 

PERTH WA  
 
Postal address:  PO Box 8349 

Perth Business Centre WA 6849 
 
Telephone:   (08) 6551 4880 
Facsimile:   (08) 9325 1041 
Toll free:   1800 634 541 
 
Internet:   www.liquorcommission.wa.gov.au  
Email:   executive@liquorcommission.wa.gov.au 
 

http://www.liquorcommission.wa.gov.au/
http://www.liquorcommission.wa.gov.au/
http://www.liquorcommission.wa.gov.au/
mailto:executive@liquorcommission.wa.gov.au
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Statement of Compliance 

 
 
 
 
Hon. Paul Papalia CSC, MLA  
Minister for Racing and Gaming 
 
 
In accordance with section 9K of the Liquor Control Act 1988, I am pleased to present, for 
your information and presentation to Parliament, the Annual Report on the activities of the 
Liquor Commission of Western Australia for the financial year ended 30 June 2019. 
 
The Annual Report has been prepared in accordance with the provisions of section 9K(2) of 
the Liquor Control Act 1988. 
 
 
 
 
 
 
Seamus Rafferty 
Chairperson 
 
11 September 2019 
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Overview of Agency 

Executive Summary 
 
It is my pleasure to present the Annual Report of the Liquor Commission of Western Australia 
for the year ended 30 June 2019.  
 
During the year in review, 35 new applications were lodged with the Liquor Commission and 
17 applications were carried over from 2017-18. As at 30 June 2019, the Commission had 
determined 29 applications, 8 applications were discontinued, 3 applications were adjourned 
sine die and 12 applications were carried over to 2019-20. 
 
I wish to thank my fellow Commissioners for their on-going dedication and hard work. Their 
commitment is highly valued. 
 
The Commission would simply cease to function without our Executive Officer, Ms Seema 
Saxena. Her meticulousness, friendly disposition and experience make my job as Chairperson, 
so much easier. I thank her for everything that she does. 
 
The Commission is finding it more difficult to operate functionally and in a timely manner. With 
a staff of one, Commissioners are poorly resourced and poorly remunerated for the large 
amount of work the role requires. Each Commissioner has their own full-time employment and 
have to deal with Commission matters in their spare time. This is a highly undesirable position 
and one that requires rectification by way of the allocation of further resources. 
 
The interpretation of the Act and the consideration of certain applications is becoming 
increasingly difficult. For a Commission that was set up to make proceedings less formal, we 
are now in a position in which the complexity of the determination of applications is harder than 
ever. This is the primary factor that has led to the necessity for further resources. 
 
 
 
 
 
 
 
Seamus Rafferty 
Chairperson 
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Operational Structure 
 
Enabling Legislation 
 
The Liquor Commission (the Commission) is established under section 8 of the Liquor 
Control Act 1988 to provide a flexible system to review the decisions of the Director of Liquor 
Licensing (the Director), with as little formality and technicality as practicable. The 
Commission came into effect on 7 May 2007, to replace the Liquor Licensing Court. 
 
The Liquor Commission Rules 2007 regulate the practice and procedure of the Commission 
and matters that are related and subject to the Liquor Control Regulations 1989, as to the 
costs and charges payable in relation to proceedings under the Act. 
 
Responsible Minister 
 
As at 30 June 2019, the Minister responsible for the Racing and Gaming Portfolio was the 
Honourable Paul Papalia CSC, MLA, Minister for Racing and Gaming. 
 
The Responsibilities of the Liquor Commission 
 
The Commission’s primary function is to adjudicate on matters brought before it through 
referral by the Director of Liquor Licensing, or by an application for a review of a decision 
made by the Director of Liquor Licensing.  The latter is achieved by way of a re-hearing and 
therefore makes its own determinations based on the merits of each case.  When considering 
an application for review, the Commission may have regard only to the material that was 
before the Director of Liquor Licensing when making the decision.  
 
The Commission is responsible for: 
 
 determining liquor licensing matters referred to it by the Director of Liquor Licensing; 

 
 conducting reviews of certain decisions made by the Director, or by a single member of 

the Commission; 
 

 determining complaints and disciplinary matters in accordance with section 95 of the 
Liquor Control Act 1988; 
 

 awarding costs associated with matters before the Commission; 
 

 reporting annually to the Minister for Racing and Gaming on the activities of the 
Commission; and 

 
 reporting to the Minister for Racing and Gaming, when requested to do so, on the 

jurisdiction and functions of the Commission, including the provision of high-level policy 
advice relevant to liquor control matters.  
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The Commission can make the following decisions: 
 
 affirm, vary or quash a decision subject to review; 
 
 make a decision in relation to any application or matter that should, in the opinion of the 

Commission, have been made in the first instance; 
 

 give directions as to any questions of law that have been reviewed; 
 

 give directions to the Director of Liquor Licensing, to which effect shall be given; and 
 

 make any incidental or ancillary order. 
 
Parties to any proceedings before the Liquor Commission have the right to appeal any 
decision to the Supreme Court of Western Australia on a question of law. 
 

Appeals which may be heard by the Liquor Commission 
 
The Commission can determine the following matters under the Act: 
 
Section 24 
 
The Director may refer the whole or part of any matter that is to be determined by the 
Director, or any question of law arising from such a matter, for hearing and determination by 
the Commission. 
 
Section 25  
 
Application for review of the Director’s decision can be lodged when the: 
 
 decision relates to an application for the grant or removal of a licence; 

 decision is to make, vary or revoke a prohibition order under Part 5A of the Act; or 

 Chairperson so determines under section 9A(2) of the Act. 

Section 28(4A) 
 
When there is an appeal against the decision of one Commission member, it is to be heard 
and determined by the Commission constituted by three other members, including a member 
who is a lawyer as defined in section 3 of the Liquor Control Act 1988.  
 
Section 95 
 
The Liquor Commission determines complaints and disciplinary matters in accordance with 
section 95 of the Liquor Control Act 1988.  Complaints lodged to the Commission may be 
made by the Director of Liquor Licensing, the Commissioner of Police or a local government 
authority. 
 
The Commission will determine the validity of the complaint and impose disciplinary 
measures if grounds exist for such a course of action.  
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Where a complaint is lodged for disciplinary action, one member of the Commission is to be a 
lawyer as defined in section 3 of the Act. 
 
The following table shows the number of section 95 complaints that were handled by the 
Commission during 2018-19.  
 

Complaints Outstanding as at 1 July 2018  3 

Complaints lodged 1 July 2018 – 30 June 2019  6 

Complaints resolved 1 July 2018 – 30 June 2019 6 

Total Outstanding Complaints as on 1 July 2019 3 
 
Section 115(AD) 
 
An application for a review of a barring notice issued by the Commissioner of Police can be 
heard by a Commission constituted by one member.  
  
Matters outside the jurisdiction of the Liquor Commission 
 
An application for review cannot be lodged against the following decisions of the Director of 
Liquor Licensing: 
 
 cancellation of a licence under section 93 of the Act, unless the application for the review 

is made on a question of law; 
 
 an application for or the conduct of business under an extended trading permit (where 

the period is greater than three weeks and less than five years) or an occasional licence; 
 
 the imposition, variation, or cancellation of a term or condition of an extended trading 

permit, or an occasional licence; 
 
 the cancellation or suspension of the operation of an extended trading permit or an 

occasional licence; 
 
 matters relating to the hearing of an objection; 

 
 finding of fact required to be made in order to dispose of the matter or application; and 

 
 a decision made in the course of, and for the purposes of, the administrative duties of the 

Director not directly related to the outcome of any application or matter before the 
licensing authority. 
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Furthermore, the Commission cannot reconsider any finding of fact by the Director of Liquor 
Licensing as to: 
 
 the qualifications, reputation or character of a person, or the fitness or propriety of a 

person in relation to an application or licence; 
 

 the adequacy or suitability of any premises, accommodation or services provided, or 
proposed to be provided under a licence; or 
 

 in relation to a club licence, or an application for such a licence, or the existence of the 
club, unless the review is sought by the person who lodged the application in respect of 
which the decision was made; or by the person about whom the finding was made in 
relation to the qualifications, reputation or character of a person. 
 

Administrative Structure 
 
Section 9B of the Liquor Control Act 1988 provides that the Liquor Commission consists of a 
Chairperson and other members as determined by the Minister for Racing and Gaming.  At 
least one member of the Commission is required to be a lawyer as defined in section 3 of the 
Act.  
 
Members of the Commission are appointed by the Minister for a maximum period of five 
years.  Members are eligible for reappointment. 
 
The member or members who constitute the panel in relation to an application/appeal shall 
be selected by the Chairperson, who will give consideration to their knowledge or experience.  
 
Executive support for the Liquor Commission is provided by the Department of Local 
Government, Sport and Cultural Industries.  
 
As of 30 June 2019, the Liquor Commission consisted of 12 members, namely:  
 
Seamus Rafferty – Chairperson  
Mr Seamus Rafferty graduated from Notre Dame University in 2001 with a Bachelor of Law 
degree.  After eight years as a State Prosecutor with the State DPP, he has run his own practice 
specialising in criminal law for the past ten years.  Mr Rafferty has been a member of the Liquor 
Commission since 2011 and Chairman since 2015. He was appointed a member of the 
Administrative Appeals Tribunal in 2016. 
 
 
Edward Watling OAM – Deputy Chairperson  
Mr Watling is a founding partner and Executive Director of the firm Tourism Coordinates, a 
Perth-based company specialising in tourism strategic planning and development.  He has 
more than 45 years’ experience in the tourism industry, combining both government and private 
sector service.  In 1984, he was appointed the inaugural General Manager of the Western 
Australian Tourism Commission and held that position until 1987.  
 
Following that, Mr Watling took up a position within the Public Service Commission where he 
undertook a range of agency reviews for the Government's Functional Review Committee, after 
which he served for seven years as a tourism consultant to the Minister for 
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Tourism.  Mr Watling was appointed an inaugural member of the Liquor Commission in 
December 2006. 
 
 
Eric Isaachsen – Member  
Dr Isaachsen has worked for more than 25 years in general practice covering a broad range 
of professional interests. He is a former Senior Sessional Member of the State Administrative 
Tribunal, sitting on matters in the Vocational stream.  
 
 
Alex Zilkens – Member 
Mr Zilkens graduated from the University of Sydney in 1986 with a combined Arts/Law degree 
and has worked as a lawyer in private practice since his admission in 1987. He has been the 
principal of Zilkens Lawyers since 1993, taking instructions in commercial legal work as well 
as dispute resolution. Mr Zilkens was involved in the youth hostelling movement from 1996 to 
2018 in various roles including chairman of YHA Western Australia (1996 - 2010), chairman of 
Hostelling International Australia (2010 - 2016) and as a Vice President of the International 
Youth Hostel Federation, a registered charity under the Charities Act in England and Wales, 
United Kingdom (2014 - 2018). 

 
Ms Mara Barone – Member 
Ms Barone practices exclusively in criminal law.  She completed combined Law/Arts 
(Psychology) degrees from the University of Western Australia in 1999 and took up an 
articled clerkship at Legal Aid WA upon graduation.  After three years at Legal Aid WA, 
Ms Barone commenced working for the Aboriginal Legal Service WA in 2003 where she went 
on to work in the Criminal Law Unit for eight and a half years as a lawyer, solicitor in charge of 
the Criminal Law Unit, and then as in-house Counsel.  In 2011, Ms Barone commenced private 
practice as the Director of Barone Criminal Lawyers.  In 2011, she completed her Master of 
Laws at the University of Western Australia.  In May 2018 Ms Barone joined the Independent 
Bar at Francis Burt Chambers.  
 
 
Ms Emma Power 
Ms Power graduated with a Law degree from Murdoch University in 2004 and has been working 
predominately in property, development, corporate and commercial law since that time. Prior 
to studying law, she was a secondary school teacher teaching visual arts. In 2017, Ms Power 
became the principal of the private law practice Power Commercial Law.  She is also a member 
of the Local Government Standards Panel and Racing Penalties Appeal Tribunal. 
 
 
Mr Paul Shanahan 
Mr Shanahan graduated from the University of Western Australia with a Bachelor of Laws 
degree in 1988 and was admitted to the Supreme Court of Western Australia the following 
year.  Mr Shanahan practices predominantly in litigation and dispute resolution, including 
commercial disputes, regulatory matters, administrative law matters, insurance and risk 
management issues.  In the past, his practice has also included building and construction 
disputes.  He has practiced in the public sector, as in-house Counsel and in private 
practice.  Mr Shanahan's skill-set includes advocacy, and he has almost 30 years' experience 
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in representing clients in a large range of Courts and Tribunals.  He is also actively involved in 
pro bono work and is a member of the Board of the Youth Legal Service. 
 
 
Ms Pamela Hass 
Ms Hass holds a Bachelor's degree in Law (with honours), an Arts degree, and a Master's 
degree in Law. She is a member of the Australian Institute of Company Directors, and until 
December 2014 an elected member of the Council of the Law Society of WA where she is now 
Chair of the In-House and Government Lawyers Committee of Council. She is now a Board 
Member of the RSPCA. Until June 2011 Ms Hass was University Secretary, Director of 
Governance and Special Legal Counsel at the University of Western Australia. Prior to this she 
was General Counsel and University Secretary at Macquarie University in Sydney. Before 
taking up the Macquarie position, she was General Counsel to Curtin University of Technology 
in Perth, where she established that University's first in-house legal service. Advice was 
provided at both Curtin and Macquarie Universities in administrative law, governance, 
intellectual property, dispute resolution, contract/commercial law, property law, and major 
litigation management. Since 2011 Ms Hass has been General Counsel, Legal Services with 
the WA Department of Jobs, Tourism, Science and Innovation (formerly the Department of 
State Development) where she heads a small in-house legal team working on major resources 
projects and other State initiatives. She has also worked in a variety of other positions in both 
private practice and public law. She was the first national president of the Australian Corporate 
Lawyers Association from Western Australia. 
 
 
Ms Elanor Rowe 
Ms Rowe graduated from the Inns of Court School of Law, London in 2003 after completing 
her LLB Honours degree at Reading University and a Diploma in European Legal Studies at 
the University of Maastricht, Netherlands. She has practised as a solicitor in both England 
and Australia and was admitted as a Lawyer in the Supreme Court of WA in 2010. She now 
currently works in the hospitality industry and sits on several tourism committees and is also 
a member of the Local Government Standards Panel WA. 
 
 
Wendy Hughes 
 

Ms Hughes graduated from the University of Western Australia in 2005 with a Bachelor of Law 
and a Bachelor of Economics. Upon graduation Wendy completed her articled clerkship at the 
Office of the Director of Public Prosecutions and then continued to work as a legal officer and 
State Prosecutor. In 2009 Wendy commenced working for the Aboriginal Legal Service WA in 
the Criminal Law Unit for 5½ years as a lawyer and solicitor in charge of the Unit. Since 2017 
Wendy has been in private practice and is currently a sole practitioner practicing exclusively in 
criminal law. She is also working as Seasonal Arbitrator at Workcover. 
 
 
Kirsty Stynes 
 

Ms Stynes is a qualified legal practitioner currently employed at Seamus Rafferty Barrister and 
Solicitor. She was previously employed as a lawyer at Swan River Law Barristers and Solicitors 
and as an Usher to His Honour Judge Simon Stone at the District Court of Western Australia. 
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Sarah Oliver 
 

Ms Oliver graduated with a Bachelor of Laws (Hons) in 2002, and a Master of Law (Legal 
Practice) in 2004. In July 2016, she joined the independent bar. Sarah currently practises as a 
barrister at Francis Burt Chambers, specialising in criminal and administrative law. Prior to 
joining the bar, Sarah was employed as a Principal Federal Prosecutor at the Commonwealth 
Director of Public Prosecutions, and prior to that as a lawyer at the Australian Government 
Solicitor’s Perth and Brisbane offices. 
 
 

Performance Summary for 2018-19 
 
The table commencing on page 13 provides details of the number, nature and outcome of 
applications heard and determined before the Commission as at 30 June 2019.  
 
Full determinations are available from the Liquor Commission’s website at 
www.liquorcommission.wa.gov.au. 
 
Outstanding matters as at 30 June 2019.   

As at 30 June 2019, there was only one matter that had been heard but not determined:   

 Section 25 review – Australian Leisure and Hospitality Group 

Reasons of determinations for the following matters determined by the Commission are waiting 
to be published:  

 Section 25 review – Tybel Nominees Pty Ltd – dissenting decision waiting to be published 

 Section 25 review – Sunseasons Pty Ltd & others  

 Section 25 review- Charax Pty Ltd 

Following three matters have been adjourned sine die: 

 Section 95 complaint by Commissioner of Police-Marvel Loch Hotel Pty Ltd 

 Section 24 application-Jill Priestley 

 Section 115AD review- T D  

Furthermore, applications by following applicants were either listed but not heard or pending 
to be determined on papers: 

 Section 95 complaint by the Director of Liquor Licensing – Lucky Entertainment Pty Ltd  

 Section 115AD review-L O 

 Section 95 compliant by Commissioner of Police-Iconic Water Solutions Pty Ltd 

 

 

http://www.liquorcommission.wa.gov.au/
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The following table shows the number of applications lodged and determined including 
withdrawals, during the current reporting period. 
 

Applications lodged and determined in 2018-19 

Case No. Name  Section of 
Act Outcome 

L30/01/447 Z A J 115AD 
Barring Notice varied 

L30/01/448 R H 115AD 
Barring Notice varied 

L30/01/449 Event Logistics Australia Pty 
Ltd 

25 
Application dismissed 

L30/01/450 K V K 115AD 
Application dismissed 

L30/01/451 Scott Beeson 25 
Prohibition Order varied 

L30/01/453 Condello’s Liquor Store 25 
Withdrawn 

L30/01/454 Aldi Liquor Store Mandurah 25 
Withdrawn 

L30/01/455 Pure Profit Pty Ltd t/a Blue to 
the Bone 

95 
Penalty imposed 

L30/01/456 B E L 115AD 
Barring Notice varied 

L30/01/457 Elise Whittick 25  
Application dismissed 

L30/01/458 Commissioner of Police v 
Gregory Kelvyn Street 

24 Approved Manager status 
revoked 

L30/01/459 Kapinkoff Nominees  
Premises: Squire’s Fortune 

25 
Application dismissed 

L30/01/460 R Mehta and M Sachdeva 
Premises: Hangout on 20 
Preston 

95 
Complaint discontinued 

L30/01/461 Yianna Christodoulakis 25 
Prohibition Order varied 
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Applications lodged and determined in 2018-19 

Case No. Name  Section of 
Act Outcome 

L30/01/463 Rohit Mehta and Manmohit 
Singh Sachdeva 

24 
Application discontinued 

L30/01/464 Darryl Raymond Sewell 95 
Complaint upheld 

L30/01/465 ALDI Spearwood 25 
Withdrawn 

L30/01/466  M A K 115AD 
Barring Notice varied 

L30/01/470 M R C 115AD 
Application dismissed 

L30/01/471 A P D 115AD 
Application dismissed 

L30/01/474 J R 115AD 
Application dismissed 

 
 
__________________________________________________________________________ 
 
 

Applications lodged and heard in 2018-2019 

Case No. Name  Section of 
Act Outcome 

L30/01/462 Charax Pty Ltd 25 Application upheld. Written 
reasons to be published 

L30/01/467-
469, 477-
479 

Sunseasons Pty Ltd & 
Others  25 Director’s determination varied. 

Written reasons to be published. 
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Significant Appeals before the Commission  

The Commission continued to make a number of significant decisions during the reporting 
period.  Below are some examples of such decisions.  

KIMBERLEY HOTEL (LC 30/2018) 

On 29 August 2017, the Commission conducted a hearing to determine applications for 
review of the decision of the Director of Liquor Licensing pursuant to section 25 of the Liquor 
Control Act 1988 refusing applications to vary the licensing restrictions on Leedal Pty Ltd, the 
licensee of the Crossing Inn in Fitzroy Crossing and Kimberley Accommodation (East) Pty 
Ltd, the licensee of the Kimberley Hotel in Halls Creek. The applicants effectively applied to 
vary the licences which only allows the sale of 2.7% alcohol (“low alcohol liquor”) to allow the 
sale of 3.5% alcohol (“mid-strength alcohol”). 
 
The applicants accepted that the restrictive conditions imposed in Fitzroy Crossing in 2007 
and Halls Creek in 2009 ‘have been effective in reducing the levels of alcohol-related harm 
and/or ill-health occurring within the town sites. However, it was submitted that an unintended 
consequence of the restrictions of the imposition of the conditions had been: 

a. the establishment of a thriving black market in the sale of full strength liquor; and 

b. regular “sly grog runs” to Broome, Wyndham, Kununurra and Derby for the 
purchasing of full-strength liquor.” 

Senior counsel for the applicants articulated the argument in favour of granting the applications 
in the following manner at the hearing conducted on 29 August 2017: 
 

‘But in essence, the argument is one of a cost benefit analysis, in other words, that 
the cost of obtaining full strength liquor and the benefits – perceived benefits to 
those who do it in that way, will be alleviated by the introduction of mid-strength 
alcohol as a diversion.  So in other words, the cost of mid-strength alcohol and the 
availability of it when compared to the cost and availability of full strength alcohol, 
obtainable via grog runs and sly grogging will divert a lot of those people, we don’t 
suggest all of those people.  We have never suggested that.  Divert a sufficient 
number of those people in order for it to be found that it is in the public interest for 
that to occur.   

 
That in essence is the applicant’s case.  It is about the idea that the introduction of an 
alternative, at a low cost, at a much higher convenience, will divert those who are using sly 
grogging and grog runs at very high cost, to the detriment not only of themselves but to their 
families and the communities. 
 
In practical terms, the Commission had to consider the following issues: 
 

a. Does the practice of sly grogging occur within both communities resulting in the 
introduction of full strength alcohol into both communities? 

b. Is there a black market for full-strength alcohol in both communities? 
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c. Will the allowance of the sale of mid-strength alcohol divert some people who 
consume full-strength alcohol in both communities away from the practices 
referred to which result in levels of harm and ill-health within both communities? 

d. If the answer to the preceding question is in the affirmative, does that result in a 
conclusion that the granting of the applications is in the public interest? 

 
The applicants submitted a significant amount of evidence in support of a conclusion that the 
granting of the applications will have a positive impact on both communities. However, the 
Commission observed that that there is a preponderance of evidence that establishes that the 
imposition of restrictions has had a positive impact in both communities and notwithstanding 
the positive impacts, the levels of existing harm and ill-health due to the use of liquor remained 
high.  
 
Ultimately, based on the totality of the evidence, the Commission found that there were high 
levels of harm and ill-health due to the use of liquor in Fitzroy Crossing and Halls Creek. 
The effect of granting the application would be that packaged liquor 30% stronger than that 
which is already sold being available. In those circumstances and having regard to the 
evidence as to the likely consequences of such an increase, the Commission finds that there 
is high likelihood that there would be an increase in harm in the two communities if the 
applications were granted. 
 
In reaching this conclusion, the Commission placed significant weight on the evidence of: 

a. medical practitioners who are at the coal face of dealing with issues related to 
alcohol abuse; 

b. the police data which shows the impact on offending relating to alcohol usage in 
both communities; and 

c. the service providers who deal with members of both communities and are acutely 
aware of the devastating impact that alcohol abuse has had within both 
communities.  

 
Notwithstanding the potential positive aspects of these applications, the applicants had failed 
to discharge the onus of establishing that the granting of the application was in the public 
interest as required by section 38(2) of the Act. The basis for that determination was: 

a. based on the totality of evidence there is a significant level of pre-existing harm 
and ill-health occasioned by the use of liquor in Fitzroy Crossing and Halls Creek. 
This is reflected by the crime statistics, the health statistics and the other evidence 
put before the Commission; 

b. the granting of the application, which would lead to an increase in the pure alcohol 
content of liquor available in Fitzroy Crossing and Halls Creek would likely 
increase the level of harm and ill-health occasioned by the use of liquor in those 
communities; and 
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c. even a small increase in the level of harm or ill-health occasioned by the use of 
liquor in Fitzroy Crossing and Halls Creek could not be tolerated, given the already 
significant levels that already exist. 

 
The Commission concluded that the risks associated with granting the applications in locations 
that suffer significant levels of harm and ill-health associated with alcohol use was simply too 
great. Whilst the granting of the applications may impact on the black market and sly grogging, 
it would not be to such an extent that would outweigh the likely negative impacts referred to in 
the Commission reasons. In the final analysis, it was observed that the social harms that are 
caused within both communities as a result of sly grogging and the existence of a black market 
in which full strength alcohol is sold are matters that ought be properly dealt with by the police 
in conjunction with members of both communities. 
  
The Commission was positively satisfied that the Chief Health Officer and Commissioner of 
Police had discharged their onus in establishing on balance that the granting of the applications 
is not in the public interest. The evidence provided by the medical practitioners, police, service 
providers and experts were compelling in leading to a conclusion that it would simply be too 
dangerous and the ramifications too severe in the respective communities if the applications 
were granted. 
 
The applications were refused. 
 
 

PURE PROFIT PTY LTD (LC 12/2019) 

Pursuant to section 95 of the Liquor Control Act 1988 (“the Act”) the complainant, the 
Commissioner of Police submitted the following grounds for disciplinary action against Pure 
Profit Pty Ltd, licensee of premises called Blue To the Bone:  

 
Ground (1)        the licensed premise are not properly managed in accordance with this Act 
 (section 95(4)(b)); 
 
Ground (2)  the safety, health or welfare of persons who resort to the premises is 

endangered by an act or neglect of the respondent, contrary to section 
95(4)(k) of the Act; and  

 
Ground (3)  the licensee has contravened a requirement of this Act or a term or 

condition of the licence, contrary to section 95(4)(e)(i) of the Act.  
 
In determining whether there was a proper cause for disciplinary action, the Commission 
needed to be satisfied on the balance of probabilities that one of the grounds of complaint 
alleged pursuant to section 95(4) of the Act had been made out.  
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Based on the evidence, the Commission concluded that the patron, Mr Isgar’s safety, health 
and welfare was endangered on 14 July 2018 as depicted in the CCTV footage, namely:  

 
(a) the approved manager Mr Street used unreasonable force to remove Mr Isgar in 

circumstances where no force was necessary;  
 

(b) Mr Isgar was assaulted in the stairwell by either Mr Street, Mr Gill or one of two patrons; 
  

(c) Mr Isgar was rendered unconscious and was observed to be bleeding;  
 

(d) the manner in which Mr Isgar was carried outside whilst injured and apparently 
unconscious was clearly dangerous; and 
 

(e) despite being obviously injured, Mr Isgar was not provided with any first aid.  
 
The Commission observed that this incident, whilst isolated, was contrary to the primary 
objectives of the Act, specifically safety and significant enough in nature to justify the 
complaint.  
 
The Act, pursuant to section 115(1)(a)(ii) creates an offence where a licensee, personally or 
by an employee or agent, permits violent, quarrelsome or disorderly behaviour to take place 
on the licensed premises. The Commission found that Mr Street and Mr Gill had 
contravened the Act by either assaulting Mr Isgar themselves or by permitting concerned 
patrons to be involved, potentially violently, in removing Mr Isgar from the premises. In 
either two versions, Mr Street had either participated in or permitted violent, quarrelsome 
or disorderly behaviour to take place in the premises. The licensee was also found liable 
for contravention of section 165(1) of the Act which made it an offence to make a statement 
that was false or misleading in relation to any record that is required to be kept, provided or 
produced under or for the purposes of the Act. 
 
The Commission was satisfied that the complaint had been made out and ordered the 
respondent to pay a monetary penalty of $10,000 pursuant to section 96(1)(m) of the Act 
with no further conditions imposed on the respondent’s licence. 

 

EVENT LOGISTICS AUSTRALIA PTY LTD (LC 02/2019) 

A review was sought by Event Logistics Australia Pty Ltd (“the Applicant”) for a special facility 
licence for the purpose of catering pursuant to section 46 of the Liquor Control Act 1988 (“the 
Act”).  
 
In considering all of the information presented, the Director refused the applications as he 
was not satisfied that the applicant was a caterer of food; or in the future will become one for 
the purpose described in regulation 9A(13) and regulation 9A(14A) of the regulations 
principally because the applicant had not submitted any evidence which demonstrated, in any 
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material way, that it intended to be a genuine caterer of food. The applicant had not made 
any financial commitment to the building of a commercial industrial kitchen suitable for the 
preparation of food to be served at functions or entered into a binding financial arrangement 
for such a kitchen. Instead the applicant had entered into an agreement, without any 
consideration, with the owner of a commercial kitchen, namely, the owner of Redfish, Fish, 
Chips & Grill to use its kitchen when required. 
 
The Commission reiterated its observations enunciated in the decision LC 04/2017,”That 
Cocktail Guy”  that “having regard to the purpose, scope and provisions of the Act as a whole, 
that a Catering Licence may be granted to a catering business of substance, capable of 
appropriately qualified and experienced in preparing and distributing food in compliance with 
the Food Act, not to businesses such as portable mobile or bar services whose primary or 
principal purpose is to only serve alcohol.”  
 
A special facility licence pursuant to section 46 of the Act allows the holder of the licence to 
sell liquor in accordance with conditions imposed on the licence. The catering licence would 
allow the applicant to sell liquor at an event with or without food without further conditions if 
there were under 200 patrons. A primary object of the Act is to regulate the sale, supply and 
consumption of liquor. The breath of the licence imposes a responsibility on the licensing 
authority to ensure it is satisfied that the applicant is a caterer of food and is likely to be 
employed for this purpose by third parties and not for their ability to provide liquor or other 
services.  
 
Ultimately, the applicant’s primary focus on entertainment services, the thrust of the letters in 
support indicating a demand for liquor services and the suitability of the proposed kitchen were 
not sufficient to satisfy the Commission that the applicant was a caterer for the purposes of the 
Act or that the application was in the public interest.  

The application was refused, and the decision of the Delegate of the Director of Liquor 
Licensing was affirmed. 

 
_________________________________________________________________________ 

THE HOLLOW BEACH BAR & GRILL PTY LTD (LC 21/2018) 

On 12 September 2017, the Liquor Commission dismissed an application in the name of MGA 
Entertainment Pty Ltd (“MGA”) to review a decision of the delegate of the Director of Liquor 
Licensing (“the Director”) to approve the transfer of a restricted tavern licence from MGA to 
Hungry Hollow Bar and Grill Pty Ltd. The review application was dismissed by the Commission 
on the following grounds:  

a. Mr Coatz, as a single director of MGA, had no authority to instruct Mr Garvey or 
Lavan to bring the application on behalf of MGA; and  

b. even if Mr Coatz did have authority to bring the application of behalf of MGA, the 
Commission was not satisfied that MGA was a party “dissatisfied with a decision 
made by the Director”.  
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As a result, MGA had no standing to bring the review application (decision reference: 
LC 22/2017). 

 
The respondent to the review application made an application before the Commission seeking 
its costs in relation to the review application (“the costs application”). It was submitted by them 
that based on the Commission’s findings, namely, that Mr Coatz had no authority to instruct 
Mr Garvey or the law firm, Lavan to bring the application on behalf of MGA, the application for 
review had no reasonable grounds on which to be brought and was so obviously untenable 
and manifestly groundless as to be utterly hopeless.  
 
In their written and oral submissions before the Commission, Lavan submitted that:  

a. the Commission lacked the power to order costs against a solicitor;  

b. the review application was clearly arguable, and the proceedings were not instituted 
or proceeded with in a frivolous or vexatious manner;  

c. the review application was brought in good faith;   

d. the Commission was required to act in accordance with “equity, good conscience 
and the substantial merits of the case” and the applicant did not have sufficiently 
‘clean hands’ and should not benefit from any costs order; 

e. Lavan had at all times acted transparently, entirely appropriately and in accordance 
with instructions received from the lawyer who was acting on instructions from the 
director of MGA; and  

f. costs should not be ordered against Lavan on an indemnity basis and if costs were 
ordered, it was appropriate for the costs order to be made on a party/party basis 
using the applicable State Administrative Tribunal scale. 

g. even if the Commission had power to award indemnity costs, it should not do so 
because it would cut across the face of the overarching principles governing the 
operations of the Commission; and 

h. in any event, indemnity costs should not be awarded in this case because they should 
only be awarded in exceptional circumstances. 

 
The general practice of the Commission is not to award costs in favour of successful applicants 
or objectors; rather, parties bear their own costs, save that costs may be awarded against a 
party whose case was not arguable and was without merit. There are two considerations in 
assessing the issue of whether the review application was brought frivolously or vexatiously, 
namely:  

a. were the proceedings instituted or pursued without a reasonable ground; and/or 

b. were the proceedings so obviously untenable or manifestly groundless as to be 
utterly hopeless. 
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Even if the Commission found that the proceedings were brought frivolously and/or vexatiously 
it did not automatically follow that costs must be awarded – an award of costs required the 
Commission to exercise its discretion.  
 
On the evidence before the Commission, it concluded that Lavan relied upon the instructions 
from Mr Garvey and made no further enquiry of significance, or at all, into the basis upon which 
Mr Coatz claimed to be acting on behalf of MGA to support the initiation and conduct of 
proceedings (particularly in light of the obvious dispute, and breakdown in the relationship, 
between the directors). Similarly, Mr Garvey sought no additional information or evidence to 
satisfy himself that Mr Coatz had the requisite authority to act on behalf of MGA either 
generally, but more specifically in relation to the review application. 
 
In the Commission’s view, the fact that the review application was commenced and proceeded 
in the name of MGA, without the authority of MGA, made the review application so obviously 
untenable and manifestly groundless as to be utterly hopeless. The very fact that an application 
required a valid applicant inferred that without the same, the application is bound to be 
untenable and utterly hopeless. The Commission concluded that proceedings which are 
commenced without the appropriate authority of the applicant, as had been in this instance, 
are a nullity and should be dismissed. 
 
In Commission’s view, the lack of consideration of the implications of launching proceedings 
without appropriate authority contributed to, and resulted in, the applicant incurring costs to 
respond to, and defend, the review application. 
 
The suggestion by Lavan that the applicant had been, to a large extent, responsible for the 
review application because of its actions was rejected, and the Commission did not accept the 
submissions by Lavan that the applicant should be denied an award for costs on the basis the 
applicant did not come with ‘clean hands’. 

 
Further, the Commission was satisfied that the wide discretionary power in section 21 of the 
Act for the Commission to determine costs extended to the payment of costs on an indemnity 
basis, although it accepted that in normal circumstances the Commission would limit its 
consideration to an award of costs on a standard basis. 
 
Having found the proceedings to be vexatious and that Lavan, Mr Garvey and Mr Coatz were 
collectively responsible for the bringing and conduct of the unauthorised proceedings, the 
applicant’s costs were ordered be paid on standard party/party, joint and several and indemnity 
basis for various periods. 
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APD AND COMMISSIONER OF POLICE (LC 16/2019) 
 

In December 2018, an incident occurred in the vicinity of licensed premises involving the 
applicant aged 19. As a result of such Incident, the applicant was charged with Assault 
Occasioning Bodily Harm contrary to section 317(1) of the Criminal Code (WA) on 13 January 
2019.  

In February 2019, the applicant received a spent conviction in respect to the Incident at the 
Joondalup Magistrates Court. As a further result of the Incident, the Commissioner of Police 
(“the Police”) issued a barring notice under section 115AA(2) of the of the Liquor Control Act 
1988 (“the Act”) prohibiting the applicant from entering licensed premises in Western Australia 
of the following licence classes: 

• all hotel licences, however referred to, issued under section 41;  

• all small bar licences issues under section 41A; 

• all nightclub licences issued under section 42;  

• Casino licence issued under section 44;  

• all club licences issued under section 50; 

• all restaurant licences issued under section 59;  

• all occasional licences issued under section 59; and 

• all special facility licences issued under section 46 and regulation 9A of the Liquor 
Control Regulations. 

The barring notice was served on the applicant on 24 January 2019 to expire on 17 July 2019, 
being for a total period of just less than 6 months. 

The applicant made submissions requesting the Commission to review the barring notice on 
the grounds that he had already been dealt with by the Magistrate requiring him to pay costs 
to the victim as well as the court fees and costs; was extremely sorry for his actions on the day 
of the incident and had taken full responsibility and made no excuses for his behaviour.  

Whilst he understood being barred from the premises where the incident took place, however, 
being barred from all licensed venue in Perth, including restaurants seemed harsh considering 
he had been punished for his actions already by the Magistrate. 

The applicant also provided some character references to support his application.  

The Police submitted that there was sufficient evidence before the Commission to establish 
that the applicant has, in the vicinity of licensed premises, acted violently and disorderly and 
contravened a written law and the Commissioner for Police was therefore entitled to issue a 
barring notice. Despite the applicant’s submissions stating he had already been punished with 
respect to the Incident, a barring notice was not intended to be punitive, restorative or 
compensatory, it is a measure to protect the public from antisocial behaviour. There was no 
logical reason to limit the reach of the barring notice to just one licensed premises.  
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Notwithstanding that the applicant showed remorse and the character references provided 
would appear to indicate that such behaviour is not usual for the applicant and that he is 
otherwise hard working, the Commission concluded that due to the circumstances of the 
Incident, as well as the fact that the applicant had been issued with a Move on Notice in respect 
to violent behaviour a relatively short time prior to the Incident indicated that there is a risk to 
the public in relation to possible future antisocial behaviour by the applicant. The Incident did 
not appear to have any particular connection to the licensed premises, or even a particular type 
of licensed premises, but rather related to the applicant’s interaction with alcohol.  
 
The Commission did not find the applicant’s argument that the matter has already been dealt 
with by the Magistrate’s Court compelling. It observed that although the Incident has already 
been the subject of criminal proceedings, it was clear that the purposes of barring notices 
issued pursuant to the Act, is different and not intended to be punitive in nature to the applicant, 
but to protect the public.  

The Commission concluded that the punitive effect of the barring order was relatively low when 
balanced with the protection of the public and the applicant himself. In the circumstances, the 
barring notice for the period ending 17 July 2019 appeared justified in order to: 
 

• assure the members of the public who frequent licensed premises or areas in which 
 licensed premises are present, that they are in safe environments and can expect that they 
 will not become victims of, or have to witness, violence or antisocial and disorderly 
 behaviour; and 

• allow the applicant the opportunity for introspection regarding his behaviour on, and in the 
 vicinity of, licensed premises and his interactions with alcohol.  
 
The application for review was dismissed. 
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Supreme Court Challenges  

SAND SPORTS AUSTRALIA PTY LTD [2019] WASC 209 

On 6 June 2018, the Commission refused an application from Sand Volley Australia Pty Ltd for 
the grant of a special facility licence for a premises situated in Nedlands, to be known as Sand 
Sports Australia. 
 
On 26 June 2018, the applicant appealed the decision to the Supreme Court on the following 
grounds: 
 
1. The Commission erred in law by misconstruing the meaning of ‘sports arena’ in regulation 

9A(11) of the Liquor Control Regulations 1989. 
 

2. Alternative to ground 1, if the Commission’s construction of the meaning of ‘sports arena’ 
was correct, and a special facility licence was not able to be granted, the Commission erred 
in law by failing to consider whether to grant another class of licence in accordance with 
section 46B of the Liquor Control Act 1988 (“ the Act”). 

 
3. The Commission erred in law by concluding that the appellant had not satisfactorily 

demonstrated that the grant of the licence was in the public interest. 
 
Taking into account the submissions by the parties, Her Honour Strk concluded that by 
considering matters beyond whether the premises were 'primarily used for the playing and 
viewing of sport', the Commission had misconstrued the scope of the definition of 'sports arena' 
and thereby fell into legal error. As a consequence, the Commission identified the wrong 
issues; asked itself the wrong question; and applied the wrong test.  

The Commission’s reasons did not reveal that the Commission had given proper, genuine and 
realistic consideration to the matters relevant to the section 5(1)(a), to regulate the sale, supply 
and consumption of liquor. The error was material and contributed to the outcome of the 
decision. If the Commission had properly construed the scope of the definition and applied the 
correct test, the outcome of the Commission's determination on whether the premises were a 
'sports arena' for the catering for purposes of the Act would have been, or may have been, 
different.  
 
Section 5(1)(c) requires regard be given to the proper development of the liquor industry, the 
tourism industry and other hospitality industries in the State in considering the issue of catering 
for consumer requirements.  Catering for consumer requirements is not to be considered in 
isolation. Section 5(1)(c) requires regard be given to the proper development of the liquor 
industry, the tourism industry and other hospitality industries in the State in considering the 
issue of catering for consumer requirements. Had the Commission done so, the outcome of 
the Commission's determination as to whether the appellant had demonstrated to a satisfactory 
degree that the grant of the licence was in the public interest may have been different.   
 
The reasons revealed that the Commission had turned its attention to catering for the 
requirements of consumers for liquor and related services, with regard to the proper 
development of the tourism industry and other hospitality industries in the State. However, the 
Commission was also obliged to turn its attention to catering for the requirements of consumers 
for liquor and related services, with regard to the proper development of the liquor industry.  
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Furthermore, the Commission did not consider all mandatory objects which arose on the 
evidence. It followed therefore that the Commission had not undertaken a weighing exercise 
of the various objects of the Act with a view to achieving the best possible outcome.  
 
The Appeal was upheld, and matter referred back to the Commission for redetermination. 
__________________________________________________________________________ 
 
 

PILBARA RESTRICTIONS-STAY APPLICATION [2019] WASC 165 
 
On 11 January 2019, the Delegate of the Director of Liquor Licensing imposed conditions on 
91 liquor licences in the Pilbara region. Based on the evidence presented to him by the 
Commissioner of Police, he formed the view that due to the high level of existing alcohol-related 
harm in certain areas of the Pilbara, more immediate intervention and remedial action in the 
form of further restrictions imposed under section 64 of the Liquor Control Act 1988 were 
necessary.  In his reasons, the Delegate acknowledged that although alternate mechanisms 
to address alcohol-related harm were supported by some proponents, those alternatives could 
take too long to implement. To allow time for affected licensees to adjust their business 
operations and for the public to be informed of the new restrictions, the Delegate decided that 
the restrictions would not take effect until 31 March 2019.  
 

Fourteen licensees (Review Applicants) applied to the Commission for a review of the 
Delegate's Decisions in relation to 17 licences (Review Applications).  

On 15 March 2019, the Commission made interim orders purporting to stay the operation of 
the Delegate's Decisions in relation to all of the 91 liquor licences in the Pilbara region (Interim 
Orders), pursuant to section 26 of the Act, until the Commission had determined the Review 
Applications.  
 

The Commissioner of Police brought an application for judicial review of the decision of the 
Commission in relation to 91 liquor licences raising the issue as to whether the conditions were 
imposed by a single decision of the Delegate covering 91 licences or 91 decisions, each one 
imposing conditions on a particular licence. The Commission's decision had the effect of 
preventing the commencement of conditions imposed by the Delegate of the Director of Liquor 
Licensing on each of the 91 licences. The Commissioner submitted that the Commission did 
not have the power to stay the operation of the Delegate's decision in relation to a particular 
licence and had fallen into jurisdictional error unless the holder of that licence had applied to 
the Commission for a review of the Delegate's decision to impose the conditions on that licence.  
 

By making Interim Orders in relation to all of the licences, including those in respect of which 
an application for review had not been made, the Commission demonstrated that it 
misunderstood the nature and scope of its power to make the Interim Orders. This error 
infected the entirety of the Interim Orders. The power to impose conditions is a power to impose 
conditions on a particular licence, not a power to impose conditions on a geographical basis or 
some other class of licences.  
 

Her Honour Archer J accepted the submission that the Commission had fallen into jurisdictional 
error. It had before it applications to review 17 of the decisions made by the Delegate. It 
therefore only had power to make orders in relation to those 17 decisions. It did not have the 
power to stay the operation of the remaining 74 decisions.  
 
The decision of the Commission to stay the operation of the Delegate's Decisions in relation to 
all of the 91 liquor licences in the Pilbara region was quashed in its entirety and remitted to the 
Commission, differently constituted, to consider the applications for Interim Orders.  
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Significant Issues Impacting the Liquor Commission 

Trends or Special Problems that have Emerged 
Similar to previous years, the proportion of applications seeking review of barring notices 
issued by the Commissioner of Police pursuant to section 115AD of the Liquor Control Act 
1988 was significant.  
 
The Commissioner of Police may give a barring notice to a person that prevents them from 
entering a particular licensed premises, or a specified class of licensed premises, if the 
person has engaged in violent, disorderly or indecent behaviour, or has contravened any 
written law while on a licensed premises. A barring notice can be issued up to maximum 
period of 12 months.  

Forecasts of the Commission’s Workload for 2019-20 
It is expected that although the workload of the Liquor Commission for 2019-20 will be similar 
to previous years; the complexity of the matters before the Commission will continue to 
increase thereby placing pressure on the current limited resources of the Commission. 

Proposals for Improving the Operation of the Commission 
The Commission is currently under resourced to continue its operations efficiently. Steps are 
being undertaken to resource it adequately such that it can manage its workload efficiently. 
 
Other Government Policy Requirements 

The Commission meets its requirements through arrangements with the Department of Local 
Government, Sport and Cultural Industries.  The Department’s Annual Report contains 
information on how the Department meets the following requirements:  
 
 Disability Access and Inclusion Plan Outcomes; 

 Compliance with Public Sector Standards and Ethical Codes; 

 Recordkeeping Plans;  

 Substantive Equality; and 

 Occupational Safety, Health and Injury Management.  

Other Legal and Government Policy Requirements 

Advertising  
 
Section 175ZE of the Electoral Act 1907 requires public agencies to report details of 
expenditure to organisations providing services in relation to advertising, market research, 
polling, direct mail and media advertising.  During the reporting period, the Commission did 
not incur any such expenses. 



P a g e  | 27 

Remuneration of Members  
 

 
Chairperson $1074 per day for hearings or deliberations/meetings of over 4 hours or $763 per 

day for hearings or deliberations/meetings of less than 4 hours. 
 

$129 per hour for preparation time.  The rate which applies is: 
 

3 hours for up to one day and 3 hours for each additional day of hearings or 
deliberations or part thereof (i.e.6 hours for 2 days of hearings or deliberations etc or 
part thereof). 
 
$129 per hour for decision writing time.  The rate which applies is: 
 

5 hours for up to one day and 3 hours for each additional day of hearings or 
deliberations or part thereof (i.e. 5 hours for 1 day, 8 hours for 2 days of hearing or 
deliberations etc or part thereof). 
 

Members $773 per day for hearings or deliberations/meetings of over 4 hours or $505 per day 
for hearings or deliberations/meetings of less than 4 hours. 
 
$102 per hour for preparation time.  The rate which applies is: 
 

3 hours for up to one day and 3 hours for each additional day of hearings or 
deliberations or part thereof (i.e. 6 hours for 2 days etc or part thereof). 
 
$107 per hour for decision writing time.  The rate which applies is: 
 

5 hours for up to one day and 3 hours for each additional day of hearings or 
deliberations or part thereof (i.e. 5 hours for 1 day, 8 hours for 2 days etc). 
 

During the reporting period, the following remuneration figures applied to Commission 
members. 
 

Position Name Type of 
remuneration 

Period of 
membership 

Gross/actual 
remuneration 
2018/19 
financial 
year 

Chairperson Seamus 
Rafferty 

Attendance/Decision 
Writing 12 months $3,901.00 

Deputy 
Chairperson Eddie Watling 

Attendance/Decision 
Writing 12 months $11,478.60 

Member Dr Eric 
Isaachsen 

Attendance/Decision 
Writing 12 months $7,877.00 

Member Alex Zilkens 
Attendance/Decision 
Writing 12 months $7,541.00 

Member Emma Power 
Attendance/Decision 
Writing 12 months $11,539.00 

Member Paul Shanahan 
Attendance/Decision 
Writing 12 months $5,384.00 

Member Elanor Rowe 
Attendance/Decision 
Writing 12 months $5,215.00 

Member Kirsty Stynes 
Attendance/Decision 
Writing 12 months $3,533.00 
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Member Sarah Oliver Attendance/Decision 
Writing 12 months $4,083.00 

Member Wendy Hughes Attendance/Decision 
Writing 12 months $4,038.00 

Member Paul Heaney Attendance/Decision 
Writing 12 months Nil 

Member Denis Temby Attendance/Decision 
Writing 12 months Nil 

Member Mara Barone Attendance/Decision 
Writing 12 months Nil 

Member Pamela Hass 
Ineligible – full time 
WA Public Servant 12 months Nil 

   Total $64,589.60 
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