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Part I: DEFINITIONS
1.1. The following terms are used in their defined sense in this report.

Definition

Defined term

Act

Criminal Property Confiscation Act 2000 (WA)

Bill

Criminal Property Confiscation Bill 2000 (WA)

BoQ

Bank of Queensland

CBA

Commonwealth Bank of Australia

CCC

Corruption and Crime Commission (WA)

Department

Department of Justice

DPP

Director of Public Prosecutions (WA)

WABA

Western Australian Bar Association

WA Police

Western Australia Police Force
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Part II: INTRODUCTION
Purpose of the review

2.1. On 19 September 2018, I was appointed to conduct a review of the Act by
the Honourable John Quigley MLA, Attorney General for Western Australia.
2.2. The Attorney General stated that the review:
(a) was appropriate in order to identify unintended consequences and
anomalies in the operation of the Act; and

(b) would include examination of whether the Act contains adequate
safeguards to avoid undue hardship, unfairness or injustice to
respondents1 and third parties (including spouses, de facto partners
and dependants of respondents, as well as co-owners and
mortgagees of confiscable property).
Terms of Reference
2.3. The Terms of Reference set by the Attorney General for the review are

Appendix 1 to this report.
2.4. I was required to consider the following (including by reference to the terms

and operation of criminal confiscation legislation in other jurisdictions):
Term of Reference 1 - Whether the provisions of the Act contain adequate
safeguards so as to avoid undue hardship, unfairness or injustice to respondents

and third parties (some of who might be considered to be faultless) such as the
spouses, de facto partners, and dependents of respondents, and other co-owners
and mortgagees of confiscable property.

Term of Reference 2 - The effectiveness of the investigatory powers contained

in Part 5 of the Act.

Term of Reference 3 - Whether the provisions in Parts 4, 6 and 7 of the Act are

sufficient to deal fairly, justly and efficiently with the varied circumstances that
may arise in the conduct and resolution of confiscation proceedings.

The Attorney General's announcement of the review, and the Terms of the Reference, both
referred to 'respondents'. I have received a submission commenting upon the appropriateness of
this language. I have interpreted the ord 'respondents' in the Terms of Reference as a shorthand
reference to persons who are referred to as the 'respondent' in various provisions of the Act see,
for example, sections 12, 22 and 25. For the avoidance of doubt, I have not understood the
reference to 'respondents' to mean (or include) the State of Western Australia, who may be the
respondent in court proceedings commenced pursuant to the Act.
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Term of Reference 4 - Whether any amendments to the Act are necessary or

desirable, including in order to address any identified instances of poor drafting,
unintended consequences, or anomalies in the drafting and operation of the Act.

Term of Reference 5 - The impact of the amendment, effective from 15 April

2011, to Schedule VIII of the Misuse of Drugs Act 1981 (WA), altering the
number of cannabis plants required to trigger a drug trafficker declaration under

section 32A of the Misuse of Drugs Act 1981 (WA) from 250 to 20, on the
operation of the Act.
2.5. The Terms of Reference obliged me, in making my recommendations in this

report, to have regard not only to the objects of the Act but also the potential
effect any amendments may have on the current resources of the Office of

the DPP, respondents and third parties to proceedings under the Act and the
courts.

2.6. The Terms of Reference initially required that I report by 1 February 2019.
2.7. Upon receipt of a number of requests for extensions of time within which to
make submissions to the review, I sought from the Attorney General - and
was granted - extensions of time to provide my report. The last submission

was received on 6 May 2019. The Attorney General extended the time
identified in the Terms of Reference for me to provide this report to 13 May
2019.
2.8. I would like to express my grateful appreciation to Mr Brendyn Nelson and

Ms liana Hamilton of the State Solicitor's Office for their very considerable
assistance in the conduct of the review and the preparation of this report.
However, responsibility for this report and its recommendations is mine
alone.
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Part III: METHODOLOGY OF THE REVIEW
3.1.

In order to perform the review and produce this report, I undertook the

following steps (or caused those steps to be taken by staff assisting me in this
review):

0)

the identification and consideration of research materials;

(2)

the development of an Issues Paper;

(3)

a public call for submissions;

(4)

the publication of selected submissions that I had received, and a
targeted call for responsive comments; and

(5)

consideration of all of the submissions received.

Identification and consideration of research materials
3.2.

In consultation with me, staff identified and collated various background and
research materials for my consideration during the course of September,
October and November 2018.

3.3.

Those materials included:

(1)

the current version of the Act (and all reprints);

(2)

the Criminal Property Confiscation Regulations 2000 (WA);

(3)

the Bill;

(4)

the explanatory memorandum, second reading speeches and

Parliamentary debates concerning the Bill;

(5)

legislation amending the Act (including the Criminal Organisations
Control Act 2011 (WA) and the Corruption, Crime and Misconduct
and Criminal Property Confiscation Amendment Act 2018 (WA));

(6)

extracts from various reports, including:

(a) the 1997-1998 Select Committee reports on the Misuse of

Drugs Act 1981 (WA);
(b) the 2005 Joint Report between CCC and WA Police on
Property Management Practices;

(c) the 2007 Joint Standing Committee on the CCC's report of
inquiry into legislative amendments to the Corruption and
Crime Commission Act 2003 (WA) (report no. 31 in the 37th
Parliament);
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(d) the 2008 Review of the Corruption and Crime Commission

Act 2003 (WA);
(e) the 2012-2013 Joint Standing Committee Reports on the
Proceeds of Crime and Unexplained Wealth (and the
Attorney General's response to the 2012-2013 reports);

(f) the 2010 Australian Institute of Criminology Report of
Australian Confiscation Schemes;

(g) the 2018 WA Auditor General's Report titled 'Confiscation
of the Proceeds of Crime'; and

(h) the 1999 Australian Law Reform Commission's Report titled
'Confiscation that Counts';

(7) the 2018 DPP Statement of Prosecution Policy and Guidelines;

(8) annual reports of the DPP from 2007 to 2018;
(9) various journal articles, academic papers and theses concerning the
Act, and criminal property confiscation legislative regimes more

generally;
(10) media content published between 2010 and 2018 concerning the Act
and identified by a search conducted by media staff of the
Department, including:

(a) news articles (both online and hard copy);
(b) newspaper editorials; and
(c) transcripts of radio programmes and interviews;

(11) various Continuing Professional Development materials published
by members of the Western Australian legal community concerning

the Act; and
(12) various materials comprising, and analysing, the criminal property
confiscation legislative regimes in the following jurisdictions:
(a) the Commonwealth of Australia;

(b) South Australia;
(c) Tasmania;

(d) Victoria;
(e) New South Wales;
(f) Australian Capital Territory;
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(g) Queensland;
(h) Northern Territory;

(i) United Kingdom; and
(j) New Zealand.
Development of an Issues Pa er
3.4. Following consideration of the Terms of Reference and various materials

(including some of those identified above), I developed an Issues Paper
which identified 22 specific issues I considered arose from the Terms of
Reference and other materials.
3.5. The issues were collated by reference to the following 5 subject themes:
(1) confiscation of property - discretionary powers;

(2) third parties;
(3) confiscation of property - criteria;

(4) investigation; and
(5) procedure.
3.6. The Issues Paper was published on a Departmental website which was

established in September 2018 and dedicated to the review.
3.7. A screenshot of the review website as at November 2018 is Appendix 2 to
this report.
3.8. The website was maintained throughout the course of the review by officers

of the Department and, beyond identifying the Terms of Reference, included
information about the review and the process for making a submission.

3.9. The Issues Paper as published online in September 2018 is Appendix 3 to
this report.
3.10. My intention in publishing the Issues Paper was to ensure that any
individuals, corporations or representative bodies making a submission could
include comments on those matters that I had already identified as warranting
consideration.
Public call for submissions

3.11. I caused the publication of an advertisement of the review in the edition of
The West Australian newspaper dated 26 September 2018.
3.12. A copy of the advertisement is Appendix 4 to this report.
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3.13. The advertisement:

(1) referred to the fact of the review;
(2) provided a summary of the Terms of Reference; and
(3) referred to the ability for interested individuals and groups to make a
written submission by either email or post by 30 November 2018.
3.14. The advertisement also:

(1) referred to, and provided the address for, the review's website; and
(2) referred to the publication of the Terms of Reference, in full, on the
website.
3.15. I also caused invitations to be sent to a number of individuals, corporations

and representative bodies I considered likely to have an interest in the
review.

3.16. A list of the individuals, corporations and representative bodies to whom
invitations were sent is Appendix 5 to this report.
Publication of submissions, and further targeted call
3.17. I received submissions from the following individuals, corporations and
representative bodies:

(1) The Honourable Aaron Stonehouse MLC;

(2) The Honourable Alison Xamon MLC;

(3) BoQ;
(4) Mr Colin Chenu;
(5) Commissioner of the CCC;
(6) Commissioner of WA Police;

(7) CBA;
(8) Mr Denis Whitely;

(9) DPP;
(10) Director of the Legal Aid Commission of Western Australia;

(11) Director, NIGAMS Legal;
(12) Mr Edward Greaves;
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(13) Mr Gregory Dale (Associate Lecturer, TC Beirne School of Law,
The University of Queensland);

(14) HoIbom Lenhoff and Massey;
(15) Mr Malcolm McCusker AC QC;
(16) President of Civil Liberties Australia;
(17) President of the Law Society of Western Australia;
(18) Registrar of Titles (including on behalf of the Commissioner of

Titles and Landgate (WA));
(19) Professor Natalie Skead, Dr Sarah Murray, Dr Tamara Tulich and
Ms Hilde Tubex of the UWA Law School, University of Western
Australia;

(20) President of the WABA; and
(21) a joint submission from Mr Malcolm McCusker AC QC, Mr
Thomas Percy QC, and Mr Shash Nigam.
3.18. On 16 January 2019, I caused selected submissions, and parts of
submissions, to be published on the review's website.2

3.19. A screenshot of the review website as at February 2019 is Appendix 6 to this
report.

3.20. On 16 January 2019, I also wrote to those who had made submissions, and
invited any responsive comments on the published submissions by 8
February 2019. A number of responsive submissions were received in

February, March and April 2019.
Consideration of submissions
3.21. I closely considered all of the submissions received.
3.22. I address those submissions as part of my detailed written review of the Act

(which follows).

2

Some parties requested that portions of their submissions be received on a confidential basis.
Other submissions contained material which was not appropriate for broader publication for
various reasons, including privacy.
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Part IV: REVIEW OF THE ACT
An incoherent and inconsistent Act

4.1. In a number of submissions (including those received from the DPP and the
WABA) it was contended that the Act is so flawed in so many respects, some
of which are fundamental, that the preferable course is to repeal and re-enact
the Act, rather than make wide ranging amendments.
4.2. I accept those submissions, for the reasons which follow.

4.3. The various deficiencies in the Act identified in the submissions I have
received lead me to conclude that in its current form the Act is incoherent,
inconsistent and uncertain in its operation and application.
4.4. I acknowledge that I am not the first to have made this observation.

4.5. In Centurion Trust Company Ltd v Director of Public Prosecutions (WA),3
Owen JA observed:
In my time on the Bench I have seldom come across a piece of legislation as
perplexing and difficult to construe as this one. Perhaps that is not surprising.
The legislation has previously been described as draconian and some of the
concepts that emerge from it can justifiably be described as extreme.4

4.6. In the same case, Buss JA described the provisions of the Act falling for
consideration in the appeal as:
...potentially, draconian in their application and, in some respects, less than
clear or even ambiguous.5

4.7. McLure P observed that:
.. .not all the pieces of the framework fit entirely comfortably with the statutory
language.6

4.8. Hayne J of the High Court subsequently observed (in refusing the grant of
special leave to appeal the decision in Centurion) that:
Both parties to the present application, and all of the judges who have
considered its construction, appear to agree that the [Act] is an Act that lacks
coherence and, for that reason, is drafted unsatisfactorily.7

3

4
5

6
7

[2010] WASCA 133; (2010) 201 A Crim R 324.
At [75].

At [262].
At [44].
Director of Public Prosecutions (WA) v Centurion Trust Company Ltd [2011] HCATrans 88 (8
April 2011).
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4.9. These criticisms have not been limited to the judiciary, nor to those who have
suffered the consequences of the Act directly.
4.10. During the course of my review, I have identified and received many detailed

criticisms of the Act including from members of the legal profession who
routinely practice in the area of criminal property confiscation, and from
members of the public.
4.11. Many of the criticisms have been received from the public authorities that are

tasked with the administration of different parts of the Act.
4.12. Some of the criticisms I have identified in the submissions are consistent
with, or duplicative of, concerns that were identified in the 2 to 3 years a ter
the Act came into force in 2001.
4.13. Many of the criticisms of the Act and corresponding suggested amendments,

particularly those identified by the DPP, WA Police, the CCC and Landgate
(WA), are specific to the efficacy of individual provisions. Where I have not
addressed those criticisms or suggested amendments in the body of the
report, in relation to the broader thematic issues that I have identified, I have

endeavoured to deal with a substantial number of them individually in
Annexure 7 to this Report. The sheer number of these criticisms reinforces
my conclusion that the Act should be repealed and re-written.
4.14. There are, however, a number of fundamental difficulties with the Act that I
consider warrant specific attention at the outset.

4.15. First, the Act provides a scheme with different legal rules and rights
depending on the ground upon which property is confiscated, often without,

in my view, any apparent underlying principle justifying the distinctions in
the relevant rights and obligations.
4.16. To take just one of many examples, section 82(3) of the Act creates a right of
objection to confiscation of crime-used property on grounds of undue

hardship (in very limited circumstances) but no equivalent right exists in
respect of property confiscated in substitution for crime-used property.

4.17. Second, the applicable legal regime depends significantly upon the initiating
process adopted. That is, whether by freezing notice or freezing order.
4.18. The Act creates, in my view, what has been accurately described in the
submissions as 'two classes of justice'. The Act creates very different rights

and obligations depending on whether the process is initiated by a freezing
notice or a freezing order8 without any discernible basis in principle for that
distinction. I note that the DPP accepts in her submission to the review that it
is 'substantially accurate' there is no apparent reason for the differing

processes, but that the DPP attempts to administer the Act to minimise those
differences.

See paragraph [17.2] below.
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4.19. These conce s are, in my view, fundamental. They strike at the basic
structure of the Act.
4.20. The general scheme of the Act is, in my view, unduly complex, and
unprincipled.
4.21. Irrespective of whether the Act is repealed and re-enacted or the Act is

substantially amended, consideration should be given to the simplification of
the general scheme of the Act. In my view the same principles should apply,
where appropriate,9 to all grounds of confiscation and to all objections
irrespective of the procedure used.
4.22. I also consider that the overall coherency of the Act could be improved by a
clear statement of the Act's objects.
Recommendation #1: The Western Australian Government give consideration to the
repeal of the Act, and enactment of a new Act concerning criminal property
con iscation in Western Australia.
Recommendation #2: Irrespective of whether the Act is repealed and re-enacted, or

substantially amended, the general scheme of the Act should be simplified. The same
principles should apply, where appropriate, to all grounds of confiscation, and to all
objections irrespective of the procedure used.
Recommendation #3: Any new Act, or amended Act, should include a clear
statement of the Act's objects.

9

There will, necessarily, be exceptions. See, for example, [7.8]ff below concerning the different
considerations which apply to crime-derived property.
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An unjust Act
5.1. Consistent with the observation of Allanson J in Whittle v The State of
Western Australia I consider that the Act is largely unconcerned with
whether confiscation is fair or just.
5.2. In my view, as a consequence, the Act as presently drafted has the

undeniable potential to inflict injustice, and to operate arbitrarily and
unfairly.
5.3. Submissions I have received refer to the failure of the Act to achieve its
purpose in a way which accords fairness and justice to parties. I have
received a number of submissions which refer to many allegations of unjust
consequences in the form of undue hardship, often to persons other than the
offender.
5.4. An example of an unjust consequence cited by a number of the submissions,
and identified in various research materials, is that addressed in Tran v The
State of Western Australia 1

5.5. Ms Nguyen Thi Thanh Tam was sponsored to Australia in 1999 by her then
husband, Mr Phi Van Tran.
5.6. In 2001 the family bought a house in Girrawheen.10 11 12 In 2005, Mr Tran moved

out of the family home to live with his girlfriend. Mr Tran signed papers
attempting to give his interest in the house to Ms Nguyen and their children,
and until his arrest Mr Tran thought that he had transferred the house to his
wife and children. He was then told the papers were ineffective.13
5.7. According to Ms Nguyen, Mr Tran stopped contributing to the mortgage on
the Girrawheen property in 201014 - two years before he and his new partner
were arrested for the drug offences that resulted in the subsequent
confiscation action. Ms Nguyen bore the sole burden of servicing the

mortgage over that period. Martino J held that the Act did not afford the
Court discretion to refuse to make the declaration that the property was
confiscated by reason of the consequences for Ms Nguyen and her children.15

5.8. Another example identified in the submissions is that of Mr David Davies
and Ms Florence Davies. Both were convicted of possession of cannabis with

intent to sell or supply it to another, contrary to section 6(1 )(a) of the Mis se
of Dr gs Act 1981 (WA) and each received a 16-month suspended sentence.

10 [2012] WASC244 [47],
11 [2017] WASC 200.
12 Ibid [11],
13 Ibid.
14 See <https://thewest.com.au/opinion/opinion-was-asset-seizure-laws-have-missed-the-target-and-

need-to-change-with-the-times-ng-b88866241z> and <https://thewest.com.au/news/wa traffickers
-estranged -wife-fights-for-house-ng-b88571882z>.
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Tran [20]-[21],

13
5.9. Mr and Ms Davies had permitted their adult son to store cannabis in their

ceiling and retrieve it when he wished. The family home which was
registered in their names and built by Mr Davies 40 years earlier was
confiscated by the State. I note that although the personal circumstances of

Mr and Mrs Davies are compelling, it cannot be disputed that the offence for
which they were convicted was serious given the quantities involved.
5.10. Nevertheless, what appears to many, including me, to be incongruous is that

although the Court did not consider the culpability of Mr and Ms Davies to
be such as to warrant terms of imprisonment to be immediately served, the

Act had the consequence that they lost their home of 40 years, and the Court
had no discretion to avert that consequence on the ground of undue hardship
or injustice.
5.11. A further example cited in the submissions is that of Ms Bev Rayner, who
faced the confiscation of her home as a consequence of a possible declaration

that her former husband, Mr William Proudfoot, is a drug trafficker.
5.12. Ms Rayner asserts that she has had no contact with Mr Proudfoot for 11

years, and that she has paid a considerable part of the mortgage on the home
which she occupies in Port Kennedy.16 However, because Mr Proudfoot
remained a registered proprietor of the home, forfeiture of his interest in the

property would likely result in its sale, and a share of the proceeds of sale
being forfeited to the State which does not take account of Ms Rayner's
disproportionate contribution to the repayment of the mortgage.
5.13. I have also received a submission from a member of the legal profession to

the effect that the individual charged with drug trafficking offences is
frequently the primary income earner of the family, and the sole registered
proprietor of the family home.
5.14. In such cases, the home, occupied by an innocent partner caring for the

children of the family and who had no knowledge of the drug trafficking,
may be confiscated and sold, with the entire proceeds passing to the State.

5.15. The limited ground for objection on the basis of hardship and injustice are
matters I expressly address below. However, I note at this point that through

my review I was unable to identify any case in which the hardship objection
contained in section 82(3) of the Act had been successfully invoked. That is a
powerful indication that the mechanisms already included within the Act are
not operating to afford more just outcomes. I will deal with the possible
mechanisms for the amelioration of injustice later in this report.

16

See <https://thewest.com.au/news/crime/mum-faces-losing-home-over-husbands-criminal-past-ng

-b88873597z>.
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No necessary proportion between the value of the property confiscated and the

criminality involved
6.1. A recurrent theme in many submissions was that the confiscation of crimeused property, or confiscation following a crime-used property substitution
declaration or drug trafficker declaration, does not involve, or require, any
relationship between the value of the confiscated property and the nature and
seriousness of the crime.
6.2. This has the consequence that in some cases the confiscation can be entirely
disproportionate to the crime, and properly characterised as arbitrary or
unfair.
6.3. As a court has no discretion to decline to order all or part of the confiscation
of confiscable property under the Act, there is no capacity to ameliorate
consequences which many would regard as unfair or unjust.
6.4. A number of submissions have suggested that, without taking into account
the circumstances and seriousness of the relevant offence nor the value or
sources of a person's wealth, the manner in which automatic confiscation
takes place under the Act can result in arbitrary consequences - or at least,
those who have accumulated wealth from lawful sources may be penalised
more harshly.
6.5. At least one submission comments that the crime-used property substitution
declaration permits a disproportionate outcome by attributing a value to the

offender's liability based on the location of the offence.
6.6. I note that in Queensland, there appears to be scope for judicial consideration
of the proportionality of the particular outcome.

6.7. In State of Queensland v Stathamf Bond J considered the making of a
forfeiture order under the Criminal Proceeds Confiscation Act 2002 (Qld)
taking into account those matters prescribed in section 151(2) of the
Queensland Act, namely:

(a) any hardship that may reasonably be expected to be caused to
anyone by the order;

(b) the use that is ordinarily made, or was intended to be made, of the
property;
(c) the seriousness of the offences concerned; and

(d) anything else the court considers appropriate.
6.8. Bond J listed a number of factors considered to be relevant to the

determination of whether a forfeiture order should be made including:

17

[2016] QSC 189.
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(a) the nature and gravity of the offences;
(b) the degree of the respondent's involvement;
(c) the length of the respondent's ownership of the property;

(d) the utility of the property to the offender; and
(e) the extent to which the property was connected with the commission
of the offence.18
6.9. Such an approach, if available, enables the court to have regard to notions of

proportionality when weighing up whether a forfeiture order should be made
under the Queensland legislation. Another recent example of the Queensland

provision in operation can be found in State of Queensland v Noble}9
6.10. The notion of introducing an opportunity for proportionality to be taken into
account under the Act, at least in relation to a drug trafficker declaration, is
supported in a number of the submissions received.
6.11. The Davies case is cited as an example of the operation of the drug trafficker

provisions extending far beyond the stated objective of the legislation which
justifies the grant of a judicial discretion to decline or reduce the extent of
forfeiture, and justifies the provision of a judicial discretion based on
hardship and disproportion between the value of the property and the severity
of the offence. This approach would allow a court to consider the level of

commerciality in the underlying criminal conduct when deciding whether or
to what extent to order forfeiture.
6.12. The DPP accepts that in some instances of crime-used, crime-used property

substitution and drug trafficker cases there is no relationship between the
criminal activity and the value of the confiscable property, but submits that
the question of whether and to what extent there should be a connection

between the culpability of the criminal conduct and the value of the property
confiscated raises issues of policy which may not be resolved by the
conferral of a general judicial discretion.
6.13. However, in my view, the criteria specified in the Queensland legislation to

which I have referred, as considered by the Court, provide sufficient
guidance to a court to enable an appropriate balance to be struck in individual
cases, in the interests of justice. I will deal later in this report with the general
question of judicial discretion.

18

At [28], citing various authorities from other State jurisdictions.

19

[2018] QSC 59.
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Undue hardship
7.1. Two related questions concerning undue hardship arise from the submissions
and my review of the Act.
7.2. First, should there be a power to set aside a freezing notice or freezing order

on the ground of undue hardship, unfairness or injustice (however defined) in
cases of all, or any, of:

(a) a drug trafficker declaration;
(b) an unexplained wealth declaration;
(c) a criminal benefits declaration; or
(d) a crime-used property substitution declaration?
7.3. Second, should the circumstances in which a court may set aside a freezing
notice or freezing order on the ground of undue hardship, unfairness or

injustice be extended beyond those specified in section 82(3) of the Act in
respect of the confiscation of crime-used property, and if so in relation to
what types or classes of property and in what circumstances?

7.4. In dealing with the concept of undue hardship under the Act, I am mindful of
the distinction between:
(a) hardship that might be occasioned to an offender (for example,
because of the disproportion between the value of the property

confiscated and the criminality involved, which I have addressed in
part above, or 'double punishment'); and

(b) hardship to family members or other 'third parties'.
7.5. I deal specifically with some of the difficulties experienced by different
classes of third parties in a later section of this report.
7.6. The description of forfeiture as giving rise to 'double punishment' is
something of a misnomer, as it is clear that in Western Australia forfeiture is
not to be regarded as part of the punishment of an offender, and is therefore
not a mitigating circumstance for the purposes of sentence.20
7.7. However, in practical terms, an offender who forfeits a large amount of
property but receives the same sentence as an offender who does not forfeit
any property may well feel a sense of grievance which might exacerbate the

hardship arising from forfeiture.

20

Sentencing Act 1995 (WA) section 8(3).
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Crime-derived property

7.8. It is appropriate to deal at the outset with the different considerations which
apply to crime-derived property.

7.9. The DPP submits, and I accept, that the legislation should reflect the
fundamental principle that no person should benefit from crime.
7.10. Consistently with this principle, the current Act contains no provision
allowing an objection to the confiscation of crime-derived property on the
ground of undue hardship.
7.11. A number of submissions suggested that an objection on the ground of undue

hardship should be available in respect of all classes of confiscable property.
I do not accept that proposition in so far as it would extend to crime-derived
property, because of the fundamental principle to which I have referred.

The current hardship ground objection
7.12. Section 82(3) currently contains the only 'hardship' provision within the Act,
and is available where a freezing notice or freezing order is issued on the

ground that the property (being the principal place of residence of the
objector) was crime-used.
7.13. The court can only allow the objection if each of seven requirements is

established by the objector. Those requirements are described in one
submission as being so onerous as to constitute an 'impossible barrier'. The

fact that I have been unable to identify any case in which this ground of
objection has been made out tends to sustain this proposition.21

7.14. One of the requirements requires the objector to establish that they will suffer
'undue hardship' if the property is confiscated.
7.15. The term 'undue hardship' is not defined by the Act, and has been said to
require 'a judgment about the impact of confiscation upon the innocent
objector in the particular circumstances of the case'.22

7.16. According to Murray J in BJF v The State of Western Australia f in the
context of the Act the objector may be held to suffer undue hardship if the
property is confiscated because that person would, more likely than not:
...suffer greater hardship or deprivation than would ordinarily flow from the
confiscation, to a degree or of a kind that causes the court to conclude that such
hardship should not be imposed on the objector.24

Although I accept that there may have been cases in which the DPP has conceded an objection on
this ground.

23

BJF v The State of Western Australia [2011] WASC 163; (2011) 210 A Grim R 262 [46]
(Murray J).
Ibid.
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7.17. There are number of published examples of unsuccessful objections seeking
to rely on this hardship ground. I note, in particular, the decisions in Stribrny
v The State of Western Australia,24 25 Lambert v The State of Western
Australia 26 and Tamers v The State of Western Australia.21 27

The classes of property to which a hardship ground might apply
7.18. As I have already noted, a number of submissions contended that a hardship

ground of objection should apply to all classes of property confiscation.
Other submissions support the introduction of a hardship provision on the
grounds of drug trafficker declaration confiscations and crime-used property
substitutions.
7.19. The DPP supports an amendment to address the anomaly in the current Act
that means that an innocent partner or dependent may object to the
confiscation of the family home in crime-used property proceedings, but are

unable to object to the confiscation of the offender's interest in the family
home to satisfy a crime-used property substitution declaration.
7.20. It is apparent from my review of the research materials that different
domestic legislatures have dealt with the concept of hardship, its relevance,

and its interrelationship with the seriousness of the underlying offending in
very different ways.28 It is not apparent that there is any consistency in

approach between those jurisdictions that might be easily applied in Western
Australia.
7.21. I will return to the issue of hardship, generally, when I address the general

question of judicial discretion later in this report.
Hardship to respondents - funding for legal representation

7.22. A number of submissions dealt with the effect of the Act upon the funding of
legal representation for persons facing trial.
7.23. Although the Act makes no specific provision for the exclusion of property
required to fund legal representation from the freezing process, the High
Court has construed the Act as authorising such a course, but only when the
freezing is ordered by a court, and not when undertaken by way of a freezing
notice, and at least arguably not when the freezing order is made on the

24 At [49].
25 [2015] WASC 396.

26 [2014] WASC 145; (2014) 240 A Crim R 268.
27 [2009] WASC 3; (2009) 192 A Crim R 471.
28 See, e.g., Criminal Assets Confiscation Act 2005 (SA) s 57; Confiscation of Criminal Assets Act

2003 (ACT) ss 37(2), 16, 77; Confiscation Act 1997 (Vic) s 45 (as amended in 2014); Proceeds of
Crime Act 2002 (Cth) ss 47, 48, 72.
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ground that there are reasonable grounds to suspect that the property is
crime-used or crime-derived.29

7.24. Apart from uncertainty with respect to the ambit of the right to apply for the
release of frozen property to meet legal expenses, a submission from a

number of experts in this field at the Law School of the University of
Western Australia30 points out the practical difficulties arising from a court
having to assess the reasonable amount which is to be spent on legal
representation, which might in turn require disclosure of defence tactics and
strategy. They suggest, and I accept, that a better course would be to provide

that if a person is unable to fund legal representation by reason of the
operation of the Act, legal aid should be provided.
7.25. Although this may place some constraints upon the level and cost of the
representation, an accused person should not be permitted to dissipate frozen
property by engaging extravagant legal representation. I would also
recommend that the legal aid provider be given a first charge over the frozen
property to secure the cost of representation, irrespective of the outcome of
the confiscation process
Recommendation #4: Any new Act, or amended Act, should provide that if a person

is unable to fund legal representation for the defence of criminal charges pending
against them because property which would otherwise have been available for that
purpose has been frozen, the person is entitled to be granted legal aid for the purpose
of defending the pending charges unless the legal aid authority satisfies the court that
there are good reasons why legal aid should not be granted.

Recommendation #5: The legal aid authority should be given a first charge over the
frozen property to secure the cost of the representation provided, with the charge to
remain in force irrespective of the outcome of the confiscation proceedings.

29 See Mansfield v Director of Public Prosecutions for Western Australia [2006] HCA 38; (2006)
226 CLR486.
30 The submission is hereafter referred to as the U A submission, but should only be taken to refer
to its authors, not the University.
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Judicial discretion
8.1. As will already be evident, the question of whether the Act should include
some measure of judicial discretion in relation to the confiscation of criminal

property is closely aligned with the issues of proportionality, hardship,
justice and fairness.

8.2. It is noteworthy that the Act is almost entirely devoid of any provision
conferring any discretion upon the Court with respect to the operation and
effect of the Act.

8.3. The only exception is section 82(3) - the undue hardship ground of objection
available in limited circumstances in relation to the confiscation of a limited
class of crime-used property, and which has never been successfully invoked,
at least as far as I am aware. In this respect, the Act stands apart from the
corresponding legislation in many other Australian jurisdictions.
8.4. The most significant issue in my review of the Act, and the submissions I
have received, is whether the court should have a general, or more narrow,31

discretion to direct that all or some part of property not be confiscated on the
grounds that the confiscation is contrary to the public interest or the interests
of justice.
8.5. A general discretion would permit consideration of:

(a) any disproportion between the value of the property and the crime
committed;
(b) the circumstances of the offence and the offender;
(c) the interests of the offender's dependents in the property; and
(d) the legal and, potentially, non-legal interests of others in the
property who would be affected by confiscation.

8.6. The introduction of some form of judicial discretion is overwhelmingly
supported by the majority of submissions I have received.
8.7. Such discretion is perceived as a method of ameliorating the impact of the
Act where appropriate, and as a means to effectively reduce or eliminate any
potential arbitrariness in the operation of the Act. Such discretion is further
viewed as a means of protecting the rights of innocent third parties, and to
avoid unduly harsh outcomes.

8.8. The submissions suggest that any such judicial discretion be guided by
concepts including proportionality, hardship and the public interest.

I note that a separate question arising from the submission is whether the court should have a
specific discretion not to make a drug trafficker declaration, and if so, on what grounds. That
more specific question concerning discretion is examined below under the subheading 'Drug
traffickers' at [9.1]ff.
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8.9. In its submission, UWA identifies the public interest discretion in both the
corresponding Queensland and New South Wales legislation as a means of

avoiding the arbitrary, disproportionate and harsh operation of the Act. Mr
Edward Greaves, in his submission, suggests that the confiscation should be

subject to the exercise of judicial discretion equivalent to that contained
within the corresponding Commonwealth legislation. The WABA submits
that it is not conducive to the Rule of Law or the independence of the
judiciary to require courts to make declarations and orders that do not
conform to societal standards of fairness, reasonableness and proportion.

8.10. One option contemplated by the submissions is the introduction of a broad
judicial discretion in relation to confiscation of property confiscated solely
on crime-used grounds. It is also suggested that there be some accompanying

(presumably, more limited) discretion in relation to other grounds for
confiscation in order to avoid an incentive to freeze property on grounds
alternative to it being crime-used. The Law Society submits that some
judicial discretion ought to be introduced for crime-used property and crimeused property substitution at a minimum.
8.11. There appears to be a consensus amongst many of the submissions that the

introduction of judicial discretion would promote transparency, and would
need to be guided by clear principles. Consistently with my earlier
recommendation, introduction of a clear set of objectives for the Act may be
useful in this respect.
8.12. I note that a number of the submissions addressed the many discretions that
are currently exercised by the DPP.
8.13. The DPP submits that it a matter for Government to determine the extent to

which any decision-making power should be specified or prescribed. The
DPP refers to the published guidelines in relation to her exercise of the
powers and functions under the Act.
8.14. The provision of a more general judicial discretion under the Act may mean
that concerns expressed in a number of the submissions about the alleged

lack of definition and specification of discretions exercised by the DPP are
less acute. I note that a number of the submissions suggest that the severe
consequences of confiscation should not depend solely on the exercise of the

administrative responsibilities of the confiscating authority without statutory
parameters or judicial oversight.
8.15. UWA raise the particular concern that the provisions of the Act provide for
automatic confiscation in certain circumstances where final confiscation is a
matter of executive discretion and the court simply declares a 'historical fact

that the property has been confiscated'. Additionally, UWA submits that the
risk of abuse of the discretion conferred is heightened where confiscation
metrics are reflected in enforcement agency performance measures as is the
case in Western Australia.
8.16. I note that the DPP expressly rejects any suggestion that she has exercised

the discretions under the Act other than with the utmost propriety in all cases.
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The DPP observes that executive discretion is already guided by
considerations of the public interest.
Reasoning and recommendations

8.17. The protection of property rights is a fundamental tenet of virtually all
systems of law applicable in liberal democracies such as ours.
8.18. Forfeiture of property at the behest of the State is an extreme form of
interference with property rights. Because of the almost infinite variety of
circumstances in which questions of forfeiture consequential upon criminal
conduct arise, any legislative attempt to prescribe the circumstances in which

the forfeiture will occur by operation of the Act, rather than by order of a
court, will inevitably produce consequences that are arbitrary, unfair, unjust,

disproportionate and which impose undue hardship upon either offenders or
innocent third parties, or both.
8.19. In my view the very nature of the forfeiture of property by reason of criminal
conduct is such that the process should be closely supervised by a court in
any case where there is any contention or dispute. In such cases, forfeiture by
automatic operation of the Act, or as the legislated consequence of purely
executive action, fails to recognise the importance which our community
attaches to the protection of property interests, and carries the grave risk of
consequences which are arbitrary, unfair, unjust, disproportionate and which
may impose undue hardship upon either offenders or innocent third parties,
or both.
8.20. Accordingly, I recommend that in all cases other than cases relating to crimederived property, the legislation should confer a discretion upon a court to
decline to order the confiscation of part or all of the relevant confiscable
property in the public interest, or in the interests of justice.
8.21. The legislation should provide guidance to the court as to the factors to be
taken into account in the exercise of that discretion, drawing upon the models
provided in Queensland, New South Wales and the Commonwealth.

8.22. Crime-derived property should be excluded because of the principle that no
person should benefit from crime.
Recommendation #6: Any new Act, or amended Act, should confer, in all cases
other than cases relating to crime-derived property, a discretion upon the court to
decline to order the confiscation of part or all of the relevant confiscable property in
the public interest, or in the interests of justice.
Recommendation #7: Any new Act, or amended Act, should provide guidance to the
court as to the factors to be taken into account in the exercise of that discretion,

drawing upon the models provided in Queensland, New South Wales and the
Commonwealth.
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Drug traffickers
9.1. The submissions I have received give rise to a question as to whether a court
should have a discretion not to make a drug trafficker declaration under

section 32A of the Misuse of Drugs Act 1981 (WA) (even though the
offender may be deemed to be a trafficker) if the court is not satisfied that
the offender was engaged in trafficking drugs for commercial reward, or that

it would not be in the interests of justice if a declaration was made (or, at
least, provide some mechanism to avoid the automatic operation of section 8
of the Act in those circumstances even if a declaration were made).

9.2. This discretion would be separate and distinct from the discretion which I
have recommended in relation to forfeiture, in the sense that if this discretion
was exercised in favour of the offender, no question of forfeiture of property
on the drug trafficker ground would arise under the current Act.
9.3. Another question which arises is whether the criteria for such a declaration

ought to be amended so that in relation to cannabis the application of the
provision will depend on the weight of useable material, rather than the
number of plants (and relatedly, in the case of other illicit drugs, to take
account of the level of purity). This question is related to the question of
discretion, because the purpose of re-defining the criteria would be to

increase the prospect that only those engaged in trafficking for commercial
reward will be liable to be declared, because quantities consistent with
personal or non-commercial use would be excluded.
9.4. I note that one of my Terms of Reference was to consider the impact of the

amendment, effective from 15 April 2011, to Schedule VIII of the Misuse of
Drugs Act 1981 (WA), altering the number of cannabis plants required to
trigger a drug trafficker declaration from 250 to 20.
9.5. The DPP has explained that the amendments decreasing the number of plants

giving rise to a drug trafficker declaration from 250 to 20 resulted from
submissions to Government by WA Police. The reason for the reduction in
number was the increasing prevalence of hydroponic cannabis cultivation

and the ability that such a process had to give significant yields of cannabis
per plant.
9.6. Since the amendments, the statistics demonstrate an almost nine-fold
increase in the percentage of persons declared drug traffickers based on

cultivation of cannabis as compared to all declared drug traffickers. The DPP
annual report for 2017-2018 indicates that there were three times as many
drug trafficker declarations as crime-used or crime-derived property
confiscations, and of the total value of property confiscated about 60% can

be attributed to drug trafficker declarations.
9.7. It is difficult to evaluate the precise impact of the amendment, in that not all
drug trafficker declarations result in confiscation proceedings, and of those
that do, the DPP may have the alternative to confiscate on crime-used
grounds in the context of cannabis cultivation.
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9.8. A number of submissions suggest that the present limit of 20 plants (without
any specification of a minimum size) produces disproportionate results by
allowing the inclusion of plants which are seedlings or which may never
yield any consumable cannabis.
9.9. At least one submission contends that in comparison to 250 cannabis plants,
it is far less certain that a person who has cultivated 20 cannabis plants has
formed the intention to traffic cannabis harvested from that crop. At least one
submission also observed that, generally, male plants are culled as they do
not produce the best quality cannabis for personal use, but that the sex of the
cannabis plant cannot be determined before the plants grow to a certain stage
of maturity.
9.10. A number of the submissions I have received support an amendment to

section 32 of the Mis se of Drugs Act 1981 (WA) conferring a judicial
discretion not to declare an offender a drug trafficker if satisfied on the
balance of probabilities that the offender was not engaged in selling or
supplying drugs for reward, so that in effect there is no commerciality in the
offence.

9.11. UWA has suggested in its submission that the Act strays from the stated
objective of addressing serious drug-related and organised crime through the
combination of:

(a) the low threshold for a 'confiscation offence' as defined by the Act;
and

(b) the low level (weight) of prohibited drugs required to trigger a drug
trafficker declaration.
9.12. UWA's submission is that both matters cause the confiscation 'net' to be cast
far wider in Western Australia than, by comparison, New South Wales where
the threshold is an offence punishable by imprisonment for 5 years or more.

9.13. In addition to a submission that the offences triggering confiscation be
limited to criminal activity at which the legislation was initially directed (said
to be serious drug-related offences, organised crime and terrorism), the

submission from UWA also contends that the quantities of prohibited drugs
which enliven the drug trafficker confiscation provision should be reviewed.
Reasoning and recommendations
9.14. The consequences of a person being declared to be a drug trafficker are
severe namely the forfeiture of all their property, whether lawfully or

unlawfully obtained.
9.15. It seems clear that it was the legislative intention to visit such severe
consequences upon a person only where that person was engaged in the

trafficking of significant quantities of drugs for commercial reward.
However, the specification of quantities of drug which render a person liable
to such a declaration by reference, in the case of cannabis, to a number of
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plants which takes no account of their size or gender, and in the case of other

illicit drugs, quantities which take no account of the purity of the drug, have
the consequence that persons who were not in fact engaged in the trafficking

of significant quantities of drugs for commercial reward are liable to be
declared drug traffickers.
9.16. I therefore recommend that the quantities of drugs which render a person
liable to be declared a drug trafficker be recast, in the case of cannabis, to a

weight of useable vegetable material, and in the case of other illicit drugs, to
a quantity of the drug itself (excluding other additives or cutting agents) and
that each quantity be set by reference to an amount which excludes any real
possibility of non-commercial use.
9.17. Further, against the contingency of an exceptional case, I recommend that the
courts be given a discretion to decline to declare a person to be a drug

trafficker if satisfied on the balance of probabilities that the person has not
engaged in the trafficking of significant quantities of drugs for commercial
reward.

Recommendation #8: The quantities of drugs which render a person liable to be
declared a drug trafficker under the Misuse of Drugs Act 1981 (WA) be recast, in the
case of cannabis, to a weight of useable vegetable material, and in the case of other

illicit drugs, to a quantity of the drug itself (excluding other additives or cutting
agents) and that each quantity be set by reference to an amount which excludes any
real possibility of non-commercial use.
Recommendation #9: The courts be given a discretion to decline to declare a person

to be a drug trafficker if satisfied on the balance of probabilities that the person has
not engaged in the trafficking of significant quantities of drugs for commercial
reward.

Connection between drug trafficking and confiscable property
9.18. UWA has submitted that only property which is shown to be connected to
drug trafficking should be confiscable.
9.19. I do not accept that submission because:

(a) the legislature has clearly adopted a policy that all property of a
person engaged in the trafficking of a significant quantity of drugs
for commercial use should be forfeit; and
(b) it would be extremely difficult to establish which of a drug
trafficker's property was derived from trafficking and which was
not.

9.20. In my view, the most appropriate means of addressing possible injustice or

undue hardship (for the offender or innocent third parties) is through the
operation of the general discretion relating to forfeiture which I have
recommended.
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Offences to which the Act applies
10.1. Submissions I have received in the course of my review contend that the
definition of'confiscation offence' in section 141 of the Act is too broad.
10.2. Currently a 'confiscation offence' is defined as an offence against a law in

force anywhere in Australia that is punishable by imprisonment for 2 years or
more, irrespective of the actual sentence imposed on the offender.
10.3. I note that there is no consistent approach between the States and in other

common law jurisdictions in relation to this issue, although I note also that
other jurisdictions, for example Queensland,32 differentiate between different
levels of offending (with corresponding consequences for the relevant
confiscation procedures).

10.4. The low threshold in the Western Australian legislation may be emblematic
of an attempt to ensure that the Act has the widest possible application to
facilitate the confiscation of criminal property, and ensure that the purposes
of the Act are not avoided.
10.5. However, the operation of the Act, which has been described as draconian, is

relevant to its appropriate ambit. In other words, it is difficult to justify the
application of the severe consequences of the Act to low-level offenders.
10.6. A number of submissions contend that rather than targeting the higher levels
of organised drug crime, the Act is being used against lower-level criminals.
The submissions refer to the absence of any demonstrable impact of the Act
on organised crime. The submissions refer to anecdotal evidence that the Act
has not been an effective tool against the 'Mr Bigs' of crime who were the
purported targets of the legislation.
10.7. The Hon Alison Xamon MLC, in her submission, supports an analysis of
available data to assess the effectiveness of the Act and determine who is in
fact being targeted by the confiscation provisions.
Reasoning and recommendation

10.8. I accept the proposition that the category of offences giving rise to
confiscation has been cast too broadly. Many offences which may be
committed in circumstances which would not be regarded as serious carry a
maximum penalty of imprisonment for 2 years or more.
10.9. Recasting the category by reference to the penalty actually imposed would
ensure greater correspondence with culpability, but it is not an option
because many of the provisions of the Act operate prior to, or in the absence
of, a conviction.

32

See e.g. Criminal Proceeds Confiscation Act 2002 (Qld) ss 17(l)(a), 99.
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10.10. I recommend that the category of confiscable offences be narrowed, either to
offences which carry a maximum terms of 5 years' imprisonment or more, or
by reference to the graded treatment of more serious offences similar to the

Queensland legislation.
Recommendation #10: The category of confiscable offences in any new Act, or
amended Act, be narrowed, either to offences which carry a maximum terms of 5
years' imprisonment or more, or by reference to the graded treatment of more serious

offences similar to the Queensland legislation.
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Confiscable property
11.1. A number of submissions have raised the question of whether the definition

of 'confiscable' property in section 142 of the Act is too broad, including its
inclusion of property 'effectively controlled'.33
11.2. Further, at least one submission refers to the multiple references to 'property'
and 'confiscable property' throughout the Act, and proposes that the
provisions be clarified to ensure that the terms are clear, unambiguous and
expressly defined in order to assist in determining their application.

11.3. UWA suggests that the Act ought to accurately define the property targeted
by the legislation as being interests in property rather than the item of
property itself, and then clearly and correctly identify it as such throughout
the operative sections of the legislation.
11.4. The DPP, in her submission, identifies perceived inconsistencies in the

definition of the term within section 4 of the Act, and the fact that section 4
defines what is 'confiscable property' whilst section 142 defines what

property is confiscable (and it is not clear if they are different concepts, and
if so, what impact it has on the operation of the Act). The DPP suggests that
both sections should be repealed given:
(a) they are incomplete;
(b) they are inconsistent between themselves and other parts of the Act;
and
(c) they add little or nothing to the Act.
11.5. Mr Colin Chenu submits that when identifying when property becomes
confiscable for the purposes of the Act, sections 4 and 142 fail to identify
property liable to be confiscated when it is given or taken in satisfaction of a
person's liability under section 24 to pay the amount specified in a crimeused property substitution declaration.

11.6. WA Police submit that, rather than being too broad, the definition of
confiscable property in section 142 of the Act should be extended to include:
(a) property owned, effectively controlled or ever given away by a
person who is reasonably suspected of having unexplained wealth or
who is reasonably suspected of having acquired a criminal benefit or

who may be declared a drug trafficker; and
(b) property owned, effectively controlled, or which has at any time
been given away by a person who made criminal use of crime-used
property that is unavailable for confiscation.

33

Cf section 142(a), (b) and (e)
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11.7. The rationale for the former is said to be greater certainty in the definition.
The rationale for the latter is said to be that persons involved in crime for a

period of time often place assets with others to hold on their behalf.
11.8. Mr Malcolm McCusker AC QC proposes that two classes of property
(property held on trust, and property given away when a recipient had no
reasonable grounds for believing the gift to be crime-used or crime-derived)

be excluded from the confiscable property of a declared drug trafficker as
defined by section 4(e). The meaning of 'given away' is suggested to
currently be broader than is suitable, with the potential to include property
transferred by a trafficker pursuant to a will or administration of an estate and
other mentioned scenarios.
11.9. In particular, Mr McCusker proposes the preservation of rights of
beneficiaries under a trust or will and those to a property settlement.

Additionally, Mr McCusker proposes that a section 8 confiscation be limited
to apply only to the property subject to the legal ownership of a drug
trafficker (except where a recipient is unable to satisfy a court that he or she
did not know, or had no reasonable grounds to believe that the property
received was acquired from the proceeds of drug trafficking).

11.10. The DPP submits in response that any property held on trust by the declared
trafficker would not be 'effectively controlled' by the trafficker because that
person would not hold the legal estate, and section 156 of the Act would not
be engaged. The DPP considers that presently entitled beneficiaries would
not have their property confiscated under section 8(1) of the Act.
11.11. In response to the suggestion that the confiscation of a drug trafficker's

property could be limited only to that property legally owned by a drug
trafficker, the DPP submits that would be unlikely to produce an effective
confiscation regime given the ease by which the confiscation could be

subverted. The DPP queries how it can be suggested that a drug trafficker
who has transferred property to a beneficiary under a will pursuant to the
powers of an executor can be said to have gifted that property to the
beneficiary.
Reasoning and recommendation

11.12. It is obviously desirable for the legislation to refer clearly and consistently to
the 'property' to which it applies. The legislation should clearly indicate
whether the 'property' which is to be frozen and confiscated is an item of
personal property or land, or the interest of a person in an item of property.

That distinction is complicated by the inclusion of 'effective control' of
property, and donated property, in respect of which the relevant person may
have no legal interest. Nevertheless, a clear and unambiguous reference to

precisely which property is to be confiscated should be well within the grasp
of a competent legislative drafter.
11.13. For example, in the case of personal property, the freezing provisions of the

legislation should apply to the item of property, whereas that which is
ultimately confiscated is the relevant person's interest in the property. That
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interest can be realised by the sale of the property, and the distribution of the
proceeds of sale, referable to the proprietary interests of others, to those
others. In the case of effectively controlled property, or property previously

given away, the legislation should apply as if the interests effectively
controlled, or the interest given away is the property to which the Act
attaches. I will address the rights of third parties in relation to confiscable
property later in this report.

11.14. In my view if this approach is implemented in the legislation, many of the
difficulties in the current Act raised in the submissions will be resolved. I
should however note that I do not support the expansive definitions proposed
by WA Police because they would include within their ambit property which
may well have no connection whatsoever with criminal activity.
Recommendation #11: Any new Act, or amended Act, should refer clearly and

consistently to the property to which it applies, and to clearly indicate whether the
property which is to be frozen and confiscated is an item of personal property or land,
or the interest of a person in an item of property.

31
Crime-used property
12.1. Questions raised in the submissions include:

(a) whether the definition of crime-used property is too broad;
(b) whether there should be a requirement for a substantial connection
between the use of the property and the commission of the crime;

and
(c) whether confiscation should be limited to the portion of the property
used in the commission of the crime (assuming the property is
severable).
12.2. Legal Aid proposes the adoption of a narrower definition of crime-used
property, requiring a substantial direct connection between the property and
the commission of the offence.
12.3. WABA submits that an even narrower definition of crime-used property

should be adopted, which would not extend to a house used for the
manufacture of drugs or a vehicle used for the transport of drugs.

12.4. The joint submission from Mr McCusker AC QC, Mr Percy QC and Mr
Nigam contends that the construction of section 146 and 147 of the Act has
resulted in mere incidental use being sufficient which, when combined with
the low threshold contained in section 141 of the Act, makes it remarkably
easy for a property to meet the definition of crime-used (leading to a broad
category of property being confiscable).
12.5. This general proposition appears to be supported by other submissions.
12.6. At least one submission suggests that although examples of a significant
disparity between the value of the confiscated crime-used property and the
seriousness of the crime may be few, the existing power permits potential
abuse and patently unfair outcomes in future.

12.7. In contrast, the DPP disputes that the Act has been interpreted in a way that
makes 'mere incidental use' enough to render a property crime-used.

12.8. The DPP cites the decision of McLure P in The Director of Public
Prosecutions (WA) v White34 in support of the contention that hypothetical
examples referring to the monetary value of King's Park, for example, are
fanciful.

12.9. The position of the DPP is that the cases provide clear guidance in the
interpretation of sections 146 and 147.

34

[2010] WASCA 47; (2010) 41 WAR 249 [30] (McLure P, Owen & Buss JJA agreeing). Affirmed
on appeal to the Hi h Court in White v Director of Public Prosecutions (WA) [2011] HCA 20;

(2011)243 CLR 478.
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12.10. At least one other submission suggests that further clarification is not

required on the basis of the decision of the Supreme Court in White and
recently in The Director of Public Prosecutions (WA) v Sokmas.35
12.11. Mr Greg Dale, in his submission, contends that in spite of the High Court
decision in White v Director of Public Prosecutions (WA) 36 the uncertainty
about the scope of property that may be considered crime-used persists.
12.12. To assist in reducing some of the ambiguity, Mr Dale proposes the inclusion
of examples of crime-used property, such as in:

(a) section 10(2) of the Confiscation of Criminal Assets Act 2003

(ACT); and
(b) Schedule 1 of the Criminal Proceeds Confiscation Act 2002 (Qld).
12.13. Mr Dale observes that once property is determined to be crime-used for the
purposes of the Act, judicial discretion over confiscation is minimal to
absent. In the circumstances where the scope of property that can be
considered to be crime-used is so broad, Mi' Dale considers that the need for

judicial discretion is heightened.
12.14. In its submission, UWA notes that in spite of what is described as an
apparently narrow construction of crime-used property in the Supreme Court
decision in White, the term remains capable in fact of very broad application.

12.15. It is on that basis that UWA proposes that the definition be narrowed to
property that has a substantial connection to the criminal activity in question,
and provide for the confiscation of only that portion of crime-used property
actually used in the offence.

12.16. In response, the DPP cites the apparent difficulty in implementing such an
approach, particularly in respect of real estate, and cites the decision of the
Supreme Court in BJF.
Reasoning and recommendation
12.17. In my view there is force in the submission that the current definition of
crime-used property, as construed in White, leaves open the very real

prospect that property which is only incidental to the relevant crime will fall
within its ambit.
12.18. However, contrary to the WABA's submission, I would not regard the use of
a house to manufacture drugs, or the use of a car to transport drugs, as being
merely incidental to the relevant offence.
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12.19. I recommend that the legislation should provide that only property which is
used in such a way as to have a substantial connection with the commission

of the relevant offence falls within the definition.
Recommendation #12: Any new Act, or amended Act, provide that only property
which is used in such a way as to have a substantial connection with the commission

of the relevant offence falls within the definition of crime-used property. Further, if
property is severable, only that portion of the property actually used in the
commission of the offence should be confiscable.
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Unexplained ealth
13.1. The submissions raise a number of questions regarding the efficacy of the
provisions in the Act concerning unexplained wealth.
13.2. I note at the outset that my comments on this particular aspect of the Act are
made only a relatively short time after amendments made by the Corr ption,
Crime and Misconduct and Criminal Property Confiscation Amendment Act

2018 (WA) commenced in September 2018, introducing a specific role for
the CCC in relation to unexplained wealth. As a consequence, my comments
on the apparent effectiveness of the provisions are largely related to a period

of time when an application for an unexplained wealth declaration could only
be made under section 11 of the Act by the DPP.
13.3. It appears from my review (at least according to the annual reports published

by the DPP) that there has been no confiscation of property on the basis of an
unexplained wealth declaration obtained by the DPP since 2012. It appears
that 4 declarations were made in 2010-2011, and a total of 16 declarations on

this particular ground had led to confiscation between 2000 and 2009-2010.
13.4. The submissions I have received suggest that achieving the potential offered
by the unexplained wealth confiscation scheme to target sophisticated
organised crime syndicates requires significant resourcing and skills,
specifically in forensic accounting.

13.5. UWA's submission suggests that the jurisdictions in which unexplained
wealth provisions operate most effectively are those in which there is a
dedicated and independent expert team. UWA's submission is that Weste
Australia should become a part of the National Cooperative Scheme on

Unexplained Wealth (as created by the Unexplained Wealth Legislation
Amendment Act 2018 (Cth)). Alternatively, UWA submits that Western
Australia should move to appoint and adequately resource a dedicated, multi¬

disciplinary independent expert body to implement, investigate and enforce
the existing scheme.

13.6. I note that the suggestion of a multi-disciplinary independent expert body is
also supported by the DPP. The DPP contends that the lack of a sufficiently
close integration between the investigation and prosecution functions under

the Act has resulted in difficulties with the effective implementation of the
unexplained wealth laws. This lack of integration is however inherent in the
very nature of the Office of the DPP as an independent prosecuting authority
which requires that a distance be maintained from the investigation function.
The DPP has, in its submission, provided examples of other models for
confiscation schemes that do not involve using a prosecution agency such as

the Office of the DPP to administer it.
13.7. The DPP submits that section 13 of the Act should be amended to provide
that when assessing the value of a person's unexplained wealth, confiscated

property should only be excluded from the assessment if it forms part of the
person's unexplained wealth - that is, only if the confiscated property was not
lawfully acquired. I accept that proposition.
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13.8. Sections 13(3) and 19(2) of the Act require a court to value a constituent of a
respondent's wealth at the greater value between its value at the time of

acquisition and the day of the making of the application for an unexplained
wealth or criminal benefits declaration.

13.9. The DPP identifies an issue where there is a significant delay between the
date of application and the determination of that application. In this
circumstance, if the value of the property increases between the date of

application and date of determination it may result in a respondent retaining
some portion of a capital gain on unexplained wealth or criminal benefits.
The DPP proposes amendment of these sections to ensure conformity both

with principle and the intention of the Act. I also accept that proposition.
13.10. Another issue raised by the submissions is whether an applicant for an

unexplained wealth declaration should carry the onus of proving that there
are reasonable grounds for suspecting that the unexplained wealth derived
from some form of criminal activity.
13.11. Another issue arising from the submission concerns the reversal of onus of

proving lawful acquisition, and whether it is appropriate. I note that, in
particular, Mr Greaves does not share the concerns expressed by others

(including the WABA) concerning the reversal of the onus of proof. Mr
Greaves submits there is a proper policy justification for the reversal and that
innocently acquired property can be easily proven to be so, and the reversal
is a proportionate response. Mr Greaves points to section 92 of the Proceeds

of Crime Act 2002 (Cth) as an example of the regular reversal under that Act,
and suggests that reversal of the onus is favoured in most western countries
with modem confiscation laws. Mr Greaves also notes the resource

implications of requiring the State to prove such matters (including to the
Briginshaw standard).
13.12. I also note the comments of Templeman J in Director of Public Prosecutions

for Western Australia v Gypsy Jokers Motorcycle Club Inc31 to the effect
that a person who had acquired a substantial item of property by legitimate
means should be able to discharge the onus of proving that on the balance of
probabilities with relative ease.
Reasoning and recommendations

13.13. In addition to the submissions which I have indicated I accept, I accept that
the administrative arrangements relating to the investigation of unexplained
wealth must be revised if the legislation dealing with the subject is to be
efficacious. It is perhaps too soon after the introduction of the CCC into this
field for me to venture a firm view as to the most appropriate arrangements,
but a task force comprising prosecutors, police and CCC officials, along the
lines of the Commonwealth model, may have much to commend it.
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13.14. I do not accept that there should be any change to current arrangements
relating to the onus of proof, or that reasonable grounds to suspect a
connection between the unexplained wealth and a criminal offence should be
proven.

13.15. The policy underpinning the forfeiture of unexplained wealth is to prevent
offenders enjoying ill-gotten gains because they have successfully avoided
detection. That policy would be substantially undermined if the applicant
carried an onus of providing that property was derived from unlawful
activity.

13.16. I agree with Mr Greaves that if property has been lawfully obtained,
discharging the burden of proving that fact should be relatively easy. If the
respondent is unable to prove lawful acquisition, in my view, it is reasonable

to infer that acquisition was unlawful. Adopting the words of the WABA in
its submission, in my view there is a principled basis for the reversal of the
onus of proof in relation to the lawful acquisition of wealth.
Recommendation #13: Any new Act, or amended Act, should provide that when
assessing the value of a person's unexplained wealth, confiscated property should only
be excluded from the assessment if it forms part of the person's unexplained wealth that is, only if the confiscated property was not lawfully acquired.

Recommendation #14: Sections 13(3) and 19(2) be amended as part of any amended
Act to ensure conformity with principle and the intention of the Act.
Recommendation #15: Any new Act, or amended Act, should provide that a person
the subject of unexplained wealth proceedings carries the onus of proving, on the

balance of probabilities, that property was lawfully acquired.
Recommendation #16: Subject to evaluation of the recent amendments conferring
powers on the CCC with respect to unexplained wealth, consideration should be given
to creating a joint taskforce comprising personnel seconded from WA Police, the

Office of the DPP and the CCC to investigate and pursue confiscation of property on
the ground of unexplained wealth.
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Deemed guilt
14.1. Under the current Act, a person is taken to have been convicted of a
confiscation offence in a number of circumstances, including where the
person absconds.38 If a person dies while a charge is pending, that person is
taken to have absconded.39 Two issues arise from these provisions.
14.2. First, should a person who is alive but taken to have been convicted by
reason of absconding, have the opportunity to lead evidence to prove their
innocence? Second, in the case of a person who is taken to have been

convicted by reason of dying, should the State have to lead evidence to
establish the guilt of that person?
14.3. UWA submits that unlike the provision considered in Silbert v Director of
Public Prosecutions for Western Australia the current provisions could be
considered by the court to be a 'deeming provision' which precludes an

individual 'from proving the truth of contested matters', thereby possibly
opening the door for a successful constitutional challenge.
14.4. It does not follow from the fact that a person fails to attend court to answer a

charge, that a person is guilty of that charge. And it goes without saying that
an inference of guilt cannot properly be drawn from the fact that a person

dies while a charge is pending.
14.5. Given the significant consequences which can follow from a person being
taken to have been convicted of a confiscation offence, not only for that

person but for his or her family members, in my view it is in the interests of
justice that the legislation provide that:
(a) a living person who is taken to have been convicted by reason of
absconding should have the opportunity to prove that he or she was
not guilty of the offence; and
(b) in the case of a person taken to have been convicted by reason of
dying, the State should have to prove that person's guilt.
14.6. In each case, the civil standard of proof, that is on the balance of

probabilities, should apply.
Recommendation #17: Any new Act, or amended Act, provide that: (a) a living
person who is taken to have been convicted by reason of absconding should have the

opportunity to prove (to the civil standard) that he or she was not guilty of the
offence; and (b) in the case of a person taken to have been convicted by reason of

dying, the State should have to prove that person's guilt (to the civil standard).

38 The Acts 157.
39 The Acts 160.
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Dealing with frozen property

15.1. A question raised by the submissions is whether the prohibition on dealing
with seized or frozen property contained in the Act is cast too broadly.

15.2. The purpose of the prohibition is to prevent the dissipation of frozen property
ahead of determination of the question of its confiscation. The effective

operation of the Act is not inhibited by persons continuing to make normal
use of frozen property.
15.3. In Permanent Trustee Co Ltd v The State of Western Australiaf
McKechnie J expressed the view that a person who continues to reside in a

house the subject of a freezing notice may be using the property and thus
dealing with it.42 The DPP, in concluding that such a construction appears
open, proposes amendment to remove any doubt that ordinary use of frozen
property does not constitute a dealing. This proposal is supported, indirectly,
by other submissions I have received.
15.4. At least one submission has questioned whether the categories of property
that are protected from confiscation are too narrow. It is suggested that other

basic essentials of life owned or effectively controlled by the accused should
be protected - for example, food.

15.5. The DPP suggests that the legislation should specify that deliberate damage
to frozen property, or the drawing down on a loan secured against frozen
property, constitute dealings with frozen property in breach of section 50.
15.6. The DPP also submits that the Act should be amended to allow a court, on
application or by consent, to make orders in relation to the interim
management of property frozen under a freezing notice, equivalent to those
which can be made in a freezing order.
15.7. The DPP also notes that for property other than registrable real property,
upon confiscation, the freezing notice or order ceases to be in force (citing

sections 38 and 48 of the Act). The DPP is concerned that the provisions of
the Act relating to dealing with confiscated property are inadequate. The
DPP submits that the prohibitions in the Act should extend to prohibiting any
person in possession of confiscated property from dealing with it in the
period after cancellation and before it is recovered into the State's possession.

The DPP also raises the need for provision in the Act for a situation in which
the State may decide not to recover confiscated property.
15.8. Mr Chenu identifies an apparent textual inconsistency between the two

subsections of section 52 of the Act. Subsection (a) permits payments to be
made to a mortgagee of frozen property provided the payments are not made
from frozen funds, whereas there is no similar proviso in subsection (b),
which empowers the mortgagee of frozen property to accept payment.
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However, due to the combined effect of sections 50 and 51, context requires

subsection 52(b) to be read as applying only to payments accepted by a
mortgagee using money that is not frozen. If a bank continues to directly
debit mortgage payments from an account which has been frozen, this will

constitute a prohibited dealing by the bank. Nevertheless, according to Mr
Chenu it is not uncommon in this situation for the DPP to permit this practice
by the banks.
15.9. Mr Chenu also observes that a financial institution is usually (through the
mortgage agreement) permitted to treat the act of freezing as an event of

default, entitling it to charge a default rate of interest, thereby accelerating
the mortgagor's loss of equity (and correspondingly, the mortgagee's secured

debt). The DPP's reported practice is to propose setting aside the freezing
order (or notice) by consent when the secured debt exceeds the market value
of the property to enable the mortgagee to exercise its rights of foreclosure.
To ameliorate these consequences, Mr Chenu suggests amendments to the

Act to permit dealings to enable both the mortgagee and the mortgagor to:
(a) apply to have the freezing varied to allow for frozen funds to be
applied to mortgage payments; and
(b) apply at an early stage for the property to be sold.
Reasoning and recommendations
15.10.

It is clear from the submissions I have received that the legislation relating to
dealing with frozen property needs to be more certain than it is at present.

15.11.

I agree that the categories of property exempt from confiscation should

include the reasonable necessities of life (that is, quantities of food and drink
reasonably required to maintain a normal standard of life).
15.12.

I accept the DPP's suggestions that:

(a)

the legislation should make it clear that the ordinary use of frozen
property does not constitute a prohibited dealing;

(b)

the legislation should specify that deliberate damage to frozen
property or drawing further funds under a loan secured against

frozen property is prohibited;

(c)

the legislation should ensure that prohibitions on dealing apply
consistently from the time of freezing until the property is in the
possession of the State;

(d)

the legislation should empower the State to decide not to recover
confiscated property; and

(e)

a court should have the same power to make orders with respect to
the interim management of frozen property, irrespective of whether
the property was frozen by notice or court order.
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15.13. I also accept Mr Chenu's submission that the legislation should empower a
court to:
(a) allow payments to be made from frozen funds in respect of a mortgage
over frozen property; and

(b) allow early sale of a mortgaged frozen property.
15.14. The exercise of these powers could be expected to maximise the equity in

frozen, mortgaged property, to the benefit of the State if the property is
ultimately confiscated, and to the benefit of the owner if it is not.
15.15. The Law Society suggests removal of the current immunity in relation to
losses flowing to an innocent person as a result of the freezing of property
which is not ultimately confiscated.

15.16. The Law Society submits that the State should be made expressly liable for
such losses and there should be provision for the recovery of these losses in a
court of competent jurisdiction.
15.17. I agree. A court will not ordinarily interfere with a person's enjoyment of

their property unless an undertaking as to damages is proffered, and the High
Court has held that the Act should be construed as empowering the Court to
require such an undertaking in some circumstances.
15.18. In my view, if the freezing of property is later set aside on the grounds that

the freezing was not justified or authorised by the legislation, the State
should be liable for any losses incurred.
Recommendation #18: The categories of property exempt from confiscation under
any new Act, or amended Act, should include the reasonable necessities of life.
Recommendation #19: Any new Act, or amended Act, should make it clear that the
ordinary use of frozen property does not constitute a prohibited dealing.
Recommendation #20: Any new Act, or amended Act, should specify that deliberate
damage to frozen property or drawing further funds under a loan secured against

frozen property is prohibited.
Recommendation #21: Any new Act, or amended Act, should ensure that

prohibitions on dealing apply consistently from the time of freezing until the property
is in the possession of the State.
Recommendation #22: Any new Act, or amended Act, should empower the State to
decide not to recover confiscated property.
Recommendation #23: Any new Act, or amended Act, should ensure that a court has
the same power to make orders with respect to the interim management of frozen
property, irrespective of whether the property was frozen by notice or court order.
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Recommendation #24: Any new Act, or amended Act, should empower a court to:
(a) allow payments to be made from frozen funds in respect of a mortgage over frozen

property; and (b) allow early sale of a mortgaged frozen property.
Recommendation #25: Any new Act, or amended Act, should provide that the State
is liable to compensate any person for all losses suffered as a consequence of the

freezing of property if it is later held that the freezing was not authorised by the Act or
the facts did not justify the freezing of the property (e.g. because the alleged offender
is
acquitted).
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Third parties
16.1. Myriad questions arise from my review of the Act and the submissions

relating to the rights and interests of third parties.
16.2. Those questions include:

(a) Should the Act be amended to make clear it is only the interest of
the offender which is being confiscated, not the interests of others
such as co-owners or secured lenders?

(b) Should unregistered legal and equitable interests of third parties in
land or person property be recognised?
(c) Should co-owners have the right to acquire the State's interest in
confiscable property, and if so, before confiscation has occurred?
(d) Should the Act recognise and protect non-legal interests, such as the
interest of a family member advancing funds for the purchase of

land on the basis that the funds will be re-paid when the land is sold,
but without taking any security over the land, or the co-owner
(spouse or partner) who has made a greater contribution to the

equity in the property than their legal interest reflects - by, for
example, improving the property or paying more than their share of
the mortgage repayments?

(e) Given that the Act recognises Family Court orders made before
property is confiscated, should a person s entitlement to apply for
and obtain such an order be recognised and protected during the
confiscation process?

(f) Should secured lenders be permitted to exercise their security over
confiscable property, to avoid lengthy default, penalty interest, or
erosion of equity, with the net proceeds of sale being substituted for

the confiscable property? Or should secured lenders with collateral
securities be required to exercise those securities before exercising
their security over confiscable property?

(g) Should secured lenders have to be parties to confiscation
proceedings, or should they be able to choose to be a party?
(h) Should secured lenders receive some protection from the
consequences of repayments being made from confiscable funds

(unbeknownst to the lender)?
(i) Should the Act provide greater flexibility in respect of dealings in
frozen property (including the rental, maintenance, refurbishment
and sale of frozen property) prior to the conclusion of confiscation
proceedings, subject to the protection of the State's interest in the

frozen property? In particular should the Act make more specific
provision with respect to the exercise of rights held by secured
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creditors or co-owners in relation to the property prior to the
conclusion of confiscation proceedings and if so, what should those

provisions be?
Third parties other than mortgagees
16.3. UWA describes the third-party protection provisions in the Act as 'very

limited' and 'ineffective to adequately protect third party interests'. UWA
contends that these stand in contrast to those in NSW and Queensland
legislation, which are described as 'complex and inconsistent', however
'largely effective'.

16.4. In order to rectify what UWA submits is inadequate provision for the
protection of third party interests, UWA recommends the inclusion of
effective and appropriate third party interest exclusion provisions that apply
across the board to all types of restraint and confiscation. WABA makes a
general submission to similar effect. UWA also draws attention to the

difficulty of establishing an equitable interest in property, as demonstrated in
the case of Smith v The State of Western Australia. 3

16.5. In his submission, Mr McCusker AC QC suggests that there is a need to
amend the Act to ensure that third party interests, whether registered or not,
are accorded priority in circumstances of confiscation. Mr McCusker cites, as
examples, the scenarios of family separation prior to settlement, deceased
estate transfers and beneficiaries of trusts. At least two legal practitioners
expressed concern in their submissions about the Act failing to protect
informal loan arrangements between family members, with parents

frequently lending children money to purchase a property. The submissions
suggest that in proceedings under the Act, these arrangements are treated as
unsecured loans and are not recognised by the State when property is
conf scated.

16.6. Legal Aid, in its submission, supports the recognition of third party interests
where significant contributions have been made to the confiscable property -

referring to the Family Court model of determining the division of property
following separation (including consideration of a party's future needs).
16.7. Some of the submissions I have received observe that where a separation

occurs following an offender being charged with a drug trafficking charge,
unlike in family law, the non-fmancial contributions made by others are not
permitted to be taken into account when property is confiscated. According
to one submission, further protections for innocent dependants, unable to
prove a legal interest in confiscable property, are called for. Mr Greaves
endorses the concerns expressed in the thesis produced by Mr Joel Bond that
the protection of the family home has to be a fundamental consideration.

16.8. In his submission, Mr Chenu draws attention to the established limits of
equitable proprietary remedies and the limited ability of the court to declare
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the presence of a constructive trust. He notes that a court is unable to

establish or recognise a proprietary right merely on the ground that it would
be fair to do so. The provision of the Family Law Act 1975 (Cth) to alter the
property interests of parties to a marriage, regardless of which of them is the

legal or equitable owner of the property, is suggested by Mr Chenu as an
example of an attempt to provide fai ess and justice in the face of the
limited capacity of the law to do so. Mr Chenu notes that in spite of these
family law provisions, proceedings for an alteration of property interests (of
the parties to the marriage or relationship) cannot be commenced when the
property is frozen under the Act, and if already commenced, must be stayed.
16.9. Mr Chenu comments that the apparent injustice to an innocent third party

being denied a remedy in this situation is particularly difficult to justify
where the confiscable property is lawfully acquired, and the property is
owned or effectively controlled by the spouse (or partner) who is declared a
drug trafficker. Mr Chenu proposes that an innocent spouse (or partner)

should be entitled under the Act to the same rights as available under the
family law provisions.
16.10. The DPP, in response, submits that introduction of provisions mirroring

family law alteration of property rights legislation would require close
consideration. The DPP notes that many offenders and spouses remain in a
relationship during the course of the confiscation proceedings. The DPP
warns that a proposal like Mr Chenu's may require a court to make findings

about facts that do not exist. The DPP also flags the potential that if family
law proceedings are already on foot, Mr Chenu's proposal has the potential to

shift responsibility for the determination of property interests between
spouses from the Family Court to a State court.
16.11. Mr Chenu supports the recognition of a broader range of interests to allow

for a higher level of fairness and justice. This would include the ability of the
court to recognise contributions by innocent third parties to the acquisition,
preservation or improvement of frozen property which falls short of

establishing an equitable proprietary interest.
16.12. The DPP identifies several practical and legal questions that would be raised
if the Act were extended to recognise non-proprietary interests in property:
(a) If an owner who is the target of confiscation action holds such an

interest, is it confiscable (subject to freezing and confiscation)?
(b) Are they interests as against the State only, or against the owner the
target of the confiscation action? If the latter, how will the rights
between the holder of the non-proprietary interest and the legal and

equitable owners be adjusted?
(c) Are they to accrue, or continue to accrue, after the property is frozen
or confiscated?

(d) Are the contributions to be recognised to be limited to financial
contributions?
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(e) Do the holders of non-proprietary interests have priority over
secured creditors?

(f) What are the priorities between competing non-proprietary
interests?

(g) Will the holders of non-proprietary interests be entitled to apply for
an order for sale in order to "extract" their interest from the property

ahead of resolution of the confiscation action? What if the
confiscation action ultimately fails? Does the holder have to pay
back the money the holder has received given that the holder, by
definition, had no legal claim in the money?
16.13. Legal Aid identifies the 'harsh' operation of the Act on any third parties
holding an interest in confiscated property, including mortgagees and
beneficiaries under trusts, citing both Permanent Custodians Ltd v The State
of Western Australia4"1 and Smith.

16.14. Legal Aid also draws attention to the operation of a grant of aid resulting in a
memorial being registered on a certificate of title. This memorial (and
interest) is extinguished in the event of a confiscation, preventing Legal Aid
from recovering their contribution upon the sale of the property. In October

2006 the Law Society of WA made submissions to the then Attorney General
recommending amendments to the Act. One recommendation was to remove

the possibility that Legal Aid's actions in registering a memorial might
involve breaches of the Act. In response to those submissions, the DPP and
the Law Society made recommendations to the then Attorney General
generally supporting Legal Aid's proposals. I also accept these proposals.

16.15. The DPP, in her submission, identifies some doubt about the ambit of the
power of the Court to order the sale of frozen property in the current Act. To

remove this doubt, and to facilitate the operation of the Act and protect the
interests of innocent third parties, the DPP proposes that the Act be amended
to give the Court a general power to order the sale of frozen property upon

the application of any person. It should also be provided that innocent third
parties can be paid their interest from the proceeds of sale and not have to
await the outcome of confiscation proceedings. The court's ability to make
provision for the costs of managing or maintaining frozen property or to
make orders that the profits from a property, such as rent, be used to pay such

costs is described by the DPP as facilitating the operation of the Act and
benefitting the owners and the State. The DPP proposes that the Act be
amended to remove any doubt that a court has the power to make any

ancillary orders for the management of frozen property and dealing with the
income derived from frozen property as the Court considers necessary. I
agree.
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16.16. To reduce the loss to innocent third parties and the State, WA Police support
the expedient sale of frozen property with any net proceeds placed in trust
until the resolution of the confiscation action.
16.17. Legal Aid supports the proposal that co-owners be given the right to acquire

the State's interest. The DPP notes in her submission that the Office of the
DPP does negotiate sales of confiscated properties to co-owners and

offenders. The DPP submits that any right to buy the State's interest should
be limited by the right of the State to decline to sell in appropriate cases. The
DPP cautions against legislating the types of cases which may fall into this
category as this risks limiting the State from dealing with presently
unforeseen circumstances. The DPP submits that if such a right is to be

conferred, the legislation would need to deal with:
(a) the classes of persons who would have the rights;
(b) priorities as between different members of that class;
(c) valuation mechanisms;
(d) time frames for the making of an application for purchase and
completion of a sale; and
(e) the consequences of a sale not completing.
16.18. The Act currently enables a court to set aside a freezing notice or order if an
objector pays to the State an amount equal to the value of the property. Mr
Chenu observes that this process appears to require an innocent co-owner to
effectively pay for property interests they already own. Mr Chenu suggests
the Act should include a provision which entitles innocent owners to
purchase only the share of a non-innocent owner from the State, so that the
State's interest in the frozen property is converted into a monetary sum.
16.19. The DPP also contends that a court order setting aside a freezing notice or

order on the basis of payment of money should only take effect when the
money has been paid. I agree.
16.20. Mr Greaves suggests the inclusion of words, similar to those in the
Commonwealth legislation, to clarify when property ceases to be proceeds of
crime or an instrument of crime in order to protect legal practitioners who
'receive payment for reasonable legal expenses incurred in connection with

an application under [the] Act or defending a criminal charge'. Mr Greaves
suggests the amendment is essential to eliminate the risk of a practitioner
being pursued as a result of payment with tainted money, discouraging
practitioners from acting in cases in which property has been frozen.
16.21. In response, the DPP submits there is no reason in principle why a legal

practitioner should be entitled to keep crime-derived property in payment for
services rendered; this would subvert a fundamental principle of the Act.
However, I note that crime-derived property is only one of the various
categories of property which can be frozen under the Act.
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Reasoning and recommendations - non-mortga e interests

The property confiscated
16.22. As I have already noted, the provisions of the Act relating to the precise
'property' which is confiscated pursuant to its terms are unclear. On its face,
one provision of the Act45 suggests that upon confiscation all interests of co¬
owners and secured lenders are extinguished. However, the Act has never
been administered on this basis, on the assumption that such an extreme
consequence cannot have been intended by the legislature.

16.23. The matter should be put beyond doubt.
16.24. Consistently with the views I have already expressed, the legislation should
provide that it is only the interest of the offender that is liable to confiscation,
not the interests of third parties such as co-owners or secured lenders. By
analogy, in respect of property rendered confiscable because it is under the
effective control of, or was given away by an offender, it is the interest which

is under effective control or which was given away that should be
confiscable. The court should be entitled to take account of the interests of

third parties in the confiscable property for example, the recipient of
property given away or the owner of the property under the effective control
of an offender - in the exercise of the discretion which I have recommended.

If such persons fail to satisfy the court that their interest in the property is
genuine and that there was no sham or device to circumvent confiscation

involved, then it is inconceivable that the discretion which I recommend
would be exercised in their favour.

Recommendation #26: Any new Act, or amended Act, should provide that it is only
the interest of the offender that is liable to confiscation, not the interests of third
parties such as co-owners or secured lenders. In the case of property effectively

controlled or given away by the offender, the legislation should provide that it is the
interest under effective control or that was given away that is confiscable. In such
cases the legal interests of the recipient of property or of the owners of property under

the effective control of the offender should be extinguished by confiscation, unless the
court exercises a discretion to not order confiscation in whole or in part.

Unregistered legal and equitable interests
16.25. The policy underpinning the regimes for the registration of interests in land
and personal property is to enable people dealing with the registered
proprietors of such property to obtain clear title, free from claims from

unregistered proprietors. That policy objective has no real application where
the relevant interest is being confiscated, rather than acquired for valuable
consideration. A legal or equitable interest which is unregistered remains a
proprietary interest, albeit that its priority, as against other interests, may be
deferred by reason of non-registration.

45

The Act s 9.
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16.26. Consistently with the principle that it is only the interest of the offender
which should be confiscated, I recommend that the legislation should
expressly recognise and preserve legal and equitable proprietary interests of
third parties, irrespective of whether they are registered.
Recommendation #27: Any new Act, or amended Act, should expressly recognise

and preserve legal and equitable proprietary interests of third parties, irrespective of
whether they are registered.

Non-legal interests, and rights nder the Family Law Act 1975 (Cth) or Family Co rt

Act 1997 (WA)
16.27. The issues relating to the recognition of non-legal interests and interests of a

kind that would be recognised in family law proceedings are difficult and
complex. On the one hand, the confiscation of property which has been
acquired or enhanced in value by the acts and contributions of an innocent

third party but which fall short of creating a proprietary interest appears
unjust. On the other hand, specific recognition of non-proprietary interests is

fraught with the risks of:
(a) ambiguity and uncertainty in the definition of such interests;
(b) the scheme of the legislation being undermined by the making of
claims in respect of such interests, which may take significant time
and legal resources to resolve;

(c) difficult issues arising in relation to competing claims; and
(d) tension and inconsistency between decisions of a civil court in
confiscation proceedings, and decisions of a family court.

16.28. I have concluded that the general judicial discretion to be exercised in the
interests of justice and the public interest is the best way of dealing with this
issue. Any attempt at legislative prescription will almost certainly give rise to
anomalies and uncertainties, given the almost infinite variety of
circumstances likely to arise. The one exception to that I had contemplated,
but do not ultimately recommend, concerns family law proceedings which
are on foot at the time confiscation action commences. If those proceedings
had been resolved prior to the commencement of the confiscation action,
proprietary interests would have passed, and if passed from the offender,

would be beyond the scope of the Act. It seems unjust that the rights of an
innocent third party claimant in family law proceedings might turn upon the
length of time taken to resolve those proceedings.
16.29. On the other hand, recognising interests allowed in family law proceedings
commenced after the commencement of confiscation action would create a

high risk that family law proceedings would be commenced for the purpose
of delaying or circumventing confiscation action.

16.30. It is significant that there are provisions in each of the Family Law Act 1975

(Cth) and the Family Co rt Act 1997 (WA) requiring that proceedings under
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that legislation relating to property be stayed as soon as confiscation
proceedings are commenced.

16.31. While in my view there is much to be said for allowing such proceedings to
continue, there is no real prospect that this review would have any impact on

the Commonwealth legislation, and it is desirable that consistency be
maintained between Commonwealth and State laws in this area.
16.32. I do not therefore suggest any change in relation to the recognition of

interests of a kind that would be recognised in family law proceedings.
Recommendation #28: Any new Act, or amended Act, should make no provision for
the recognition or preservation of non-legal interests in property.

Legal Aid
16.33. As I have noted, I support the recommendations made in 2006 with respect to

the protection of Legal Aid in connection with taking security in relation to
its advancement of legal expenses.
Recommendation #29: Any new Act, or amended Act, should expressly provide that

it is not a contravention of the Act for Legal Aid to take security over property in
respect of its advancements for legal expenses, and should further provide that the

security remains valid and enforceable notwithstanding the provisions of the Act.
The management of frozen property

16.34. As I have noted, I accept the proposition that the Act should expressly
provide the court with full power to make orders with respect to the
maintenance, management, sale and income derived from frozen property.
Recommendation #30: Any new Act, or amended Act, should expressly provide the
court with full powers to make orders with respect to the maintenance, management,
sale and income derived from frozen property, and any orders ancillary to such orders.

Setting aside freezing on the basis of the payment of money
16.35. As I have noted, I accept the proposition that the Act should expressly
provide that a court order setting aside a freezing notice or order on the basis

of payment of money should only take effect when the money has been paid.
Recommendation #31: Any new Act, or amended Act, should expressly provide that
an order setting aside a freezing notice or order on the basis of the payment of money

should only take effect upon the payment of the money.
Acquisition by co-owners
16.36. As I have noted, the Act currently has the consequence that innocent co¬
owners will often lose their interest in property in return for a proportionate
share of the proceeds of sale of confiscated property. I do not consider this to
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be fair or reasonable. Instead, innocent co-owners should have the right to
acquire the confiscated interest in property at fair value.
16.37. Further, prior to confiscation, innocent co-owners should have the right to

acquire the interest of the alleged offender in frozen property at fair value,
with the consent of the alleged offender, with the proceeds of sale of that
interest to be held by the State and frozen, in lieu of the interest in property.
Recommendation #32: Any new Act, or amended Act, should provide that innocent
co-owners have a right to acquire the confiscated interest in property in which they
have an interest, at fair value. Any new Act, or amended Act, should also provide that
if the alleged offender consents, innocent co-owners should have the right to acquire
the alleged offender's interest in frozen property at fair value, with the proceeds of

sale to be held by the State and frozen in lieu of the interest in property. Any person
affected by the sale process should have the right to apply to the court in which the
freezing or confiscation order was made for directions relating to the sale process

generally, including the matters identified in [16.17] above.
Protection of legal practitioners

16.38. I have already dealt with the circumstances in which an alleged offender
lacks the capacity to pay for legal representation because all available
property and funds have been frozen.46
16.39. There will also be cases in which legal practitioners may receive funds in
payment of fees, or as advance against fees, which they may not know to be
frozen, or about which there is a doubt as to whether it is frozen. In my view,

practitioners should not be exposed to possible breach of the Act for dealing
in frozen property in such circumstances unless they know, or ought to have
known, that the funds they received were frozen.
16.40. Further, unless the legal practitioners knew, or ought to have known, that the
funds were frozen, or, in the case of crime-derived property, had reasonable
grounds to suspect that the funds were frozen, the practitioners should be

permitted to apply the funds against their outstanding recoverable fees - such
is the importance of facilitating the legal representation of alleged offenders.
Recommendation #33: Any new Act, or amended Act, should provide that it is not a
breach of the Act for a legal practitioner to receive funds that are frozen on account of
the practitioner's fees unless the practitioner knew, or ought to have known, that the
funds were frozen. The legislation should also provide that a legal practitioner can
apply funds received against outstanding reasonable legal fees unless the practitioner
knew, or ought to have known that the funds were frozen, or in the case of crimederived property, had reasonable grounds to suspect that the funds were frozen at the
time the funds were received or at the time the legal services were rendered.

46

See [7.22]ff.
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Third party mortgagees (and offender mortgagors)
16.41. The submissions raise the importance of protecting the mortgagee's interest
in frozen property to preserve value, reduce costs and improve efficiencies.
16.42. The DPP recommends amendment of section 9 to take into account the two
different contexts in which real estate comes to be confiscated under the Act.

The DPP submits that whilst section 9 is appropriate in the context of
confiscation under section 7, the situation differs in the context of
confiscation under sections 6 and 8. This issue would be resolved by the
recommendation I have made with respect to the express recognition and
preservation of third party interests.

16.43. The joint submission of Mr McCusker AC QC, Mr Percy QC and Mr Nigam
refers to what is characterised as an unwritten agreement whereby the State
recognises the mortgagee's interest in confiscated property and repays the
loan at the time of the sale. This is contrasted to the treatment of other types
of loans. The DPP disputes that it has any such unwritten agreement. As
noted, the DPP agrees that section 9 should be amended, but nevertheless
takes the view that section 9 is not a confiscation provision. The DPP

submits that it is on that basis that when the State sells the fee simple of the
confiscated real estate she is obliged to recognise the unconfiscated interest
of the mortgagee.

16.44. Mr Greaves supports the writings of Professor Natalie Skead with regards to
mortgagee rights which are currently not protected under the Act.

16.45. The BoQ highlights the absence of provision in the Act for any mechanism to
ensure that the secured lender is paid.
16.46. BoQ suggests amendments to ensure that a secured lender's rights of
recovery pursuant to the loan agreement are preserved, subject to an
obligation to provide reasonable written notice prior to commencing recovery
proceedings (or otherwise takes steps to enforce security over the frozen

property). It is submitted that legislation regulating the conduct of the
secured lender should prevail, save for any particular exceptions or

modifications identified in the Act. In the event that the secured lender
provides notice to the DPP of intended action and the DPP wishes to oppose
this action, provisions in the Act could set out the permissible grounds for
this opposition and a brief time period within which an action can be
commenced. The current regime applicable to applying to set aside statutory
notices of demand is referenced as a model.
16.47. In its submission, BoQ comments that in the process of making objections to
freezing orders or confiscation applications, costs are incurred that are not
recoverable. Where the secured lender has no knowledge of the alleged

criminal activity, BoQ proposes amendments to the Act to avoid the need for
secured lenders to be made a party to court proceedings.
16.48. BoQ also observes that when property is frozen, the effect of the Act is to
render the rights of a secured lender nugatory. When delays occur, the frozen
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property frequently deteriorates and where the borrower fails to pay amounts

due, default interests rates apply. BoQ suggests reforms that facilitate timely
crystallisation of the borrower's secured debt (to minimise additional interest
and costs) and, in order to maximise the return on sale of the asset, a prompt
sale of the property. This is of particular concern where the secured asset

involved is other than real property and susceptible to more rapid
deterioration and depreciation.
16.49. The submission from the CBA also supports measures to reduce the effect of

delays between the issue of a freezing notice and the making of a
confiscation declaration (often years). CBA highlights the inability of the
bank's financial hardship team to intervene during the time the property is
frozen due to the operation of the Act. CBA also comments on the minimal
to absent incentive for a person subject to a freezing notice to maintain the
property.

16.50. CBA agrees that the Act should provide greater flexibility in respect of
dealings in frozen property in the form of additional discretion to be
exercised by the court.
16.51. A restraining order made under section 10 of the Criminal Assets Recovery

Act 1990 (NSW) is cited by CBA as an example of an order sufficiently
flexible to permit the disposal of an asset under specified circumstances and
in a specified manner. The restraining order may be made subject to the

rights of the mortgagee, permitting them to deal with or dispose of the
property.
16.52. CBA endorses the preservation of its ability to exercise its ordinary

contractual rights and limit any reduction in the equity position. If required,
the sale of frozen property by a mortgagee could be limited to circumstances
where monetary default had occurred on the relevant loan facility. This

would permit third parties who had the ability to continue to service loan
facilities from sources not subject to a freezing notice to avoid sale.
16.53. In order for a secured lender to be able to "sell through" a freezing order,

BoQ proposes the insertion in the Act of provisions enabling the lender to
take control of the relevant property. In this event, two alternative times in
the process are suggested as appropriate for the control of the property to
move from the DPP to the secured lender. The change of control of the
frozen property could occur when the secured lender obtains an order for
possession and/or sale and notifies/serves the DPP, or when the secured
lender can otherwise reasonably demonstrate an entitlement to take

possession of the property and/or sell it. BoQ proposes that the right to "sell
through" frozen property should apply equally to assets that are not real
property to avoid or minimise deterioration and depreciation.
16.54. In the event that the Act were amended to permit a secured lender to "sell
through" a freezing or confiscation order, BoQ proposes that where this sale

results in a surplus of funds the lender provide a completed form (similar
requirements to that provided to the borrower following a sale) and surplus
proceeds to the DPP.
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16.55. BoQ identifies, in its submission, the difficult situation where a frozen
property is cross-collateralised and an innocent party resides in the other
property. Many variations of this scenario are possible and may include

frozen and not frozen property and equity to debt ratios requiring the sale of
both properties to satisfy the loan.
16.56. BoQ submits that the provisions in the Act which prevent a court from
setting aside a freezing or order unless all owners or part owners of the
property are proven to be innocent do not support the purposes of the Act. It

submits that the secured lender's ability to enforce its rights should not be
affected by the innocence or otherwise of the borrower. BoQ submits that

any conditions attached to the right to relief should be confined to those
issues properly within the control of the secured lender.

16.57. I have received submissions which, although relating to the position of the
mortgagor (or a third party making mortgage payments), are relevant to the
issue of potential detriment to the value of property and, as a consequence,

the position of mortgagees under the Act. Mr Chenu identifies the
mortgagor's dilemma when their property is frozen. In the event that the

property is ultimately confiscated, the mortgagor will not be entitled to
recover any payments made during the period of time the property was

frozen. This will also apply to any third party who has made payments on the
mortgagor's behalf. This disincentive to comply with the mortgage terms is
viewed by Mr Chenu as unsatisfactory. Mr Chenu suggests amendments to
the Act to ensure protection of mortgage payments made with money that is

not frozen during the time that the property is frozen, and provision for the
compensation of a mortgagor or third party in the event the property is
confiscated.
16.58. Mr Ben Jackson described his experience with clients who are declared to be
drug traffickers and whose mortgaged property is subsequently frozen. The
client is unable to continue mortgage payments while imprisoned and where
the application for confiscation takes several years, after compounding
interest, the loan amount may exceed the value of the property. The DPP may

decide not to proceed with the confiscation resulting in an undesirable
situation for both the client and the mortgagee whereby following default and
sale of the property the client is le t owing a debt.
Reasoning and recommendations - mortgage interests

16.59. Consistently with the recognition and preservation of the proprietary rights of
innocent third parties, the legislation should provide that a freezing notice or
order does not prevent a secured lender from exercising rights under the
security instrument, including the right to take possession and sell.

16.60. However, the legislation should also protect the rights of the State in relation
to frozen property, by requiring the secured lender to account to the State in

respect of any surplus funds following sale. Provisions to this effect would
address many of the problems identified in the submissions from BoQ and
CBA.
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16.61. Such provisions would expose an accused person to the risk that the freezing
of property prevents that person from servicing the mortgage, in practical

terms, with the result that property which may not ultimately be found to be
confiscable is sold before that finding is made. However, that outcome
appears to me to be preferable to a circumstance in which sale is delayed for

a lengthy period during which penalty interest accrues, significantly reducing
or eliminating any equity in the property irrespective of the outcome of the
confiscation proceedings.
16.62. Further, the recommendation I have made above with respect to the conferral

of a right to recover any losses flowing from the freezing of a property which
is not ultimately found to be confiscable provides further protection against
the adverse consequences of unjustified freezing of property.
16.63. I also accept Mr Chenu's suggestion that the dilemma faced by an owner in

the circumstance he describes should be addressed by the legislation
providing that an owner should receive credit for payments made to reduce

the debt secured against frozen property (after the property is frozen)
provided that the payments are made from non-frozen funds. Those payments

will, after all, be of benefit to the State even if the property is confiscated, by
increasing the equity in the property.
Recommendation #34: Any new Act, or amended Act, should provide that a freezing
notice or order does not prevent a secured lender from exercising rights under the
security instrument, including the right to take possession and sell.
Recommendation #35: Any new Act, or amended Act, should require the secured
lender to account to the State in respect of any surplus funds following sale of frozen
or confiscated property.
Recommendation #36: Any new Act, or amended Act, should provide that an owner
should receive credit for payments made to reduce the debt secured against frozen
property (after the property is frozen) provided that the payments are made from nonfrozen funds.
16.64. Cross-collateralisation raises difficult issues. On the one hand, the DPP
submits that a lender should not be entitled to enforce securities against
frozen or confiscated property until all rights against non-frozen or
confiscated property have been exhausted by the lender. On the other hand,

BoQ points to the hardship which might be visited on the innocent owner of
cross-collateralised property when some of the collateral is frozen.

16.65. Consistently with the approach I am taking generally, I recommend that these
issues be resolved by the application of the legal rights of the parties. This
will generally mean that it will be up to the secured lender to determine how
and against whom it will exercise its secured rights.

55
Freezing notices
17.1. As I have already noted at the outset, a fundamental issue for this review is

whether the provisions of the Act relating to freezing notices and freezing
orders creates two standards of justice.

17.2. This issue arises from the fact that when property is frozen by notice (as
compared to court order):

(a) there is no power to apply for the variation or revocation of the
freezing;
(b) there is no sanction for failure to make full disclosure at the time of
application;
(c) there is no capacity to require the provision of an undertaking as to
damages;

(d) there is no power to direct that reasonable living expenses be
exempted from the freezing;
(e) there is no power to make orders with respect to the cost of

maintaining the property;
(f) there is no power to make orders with respect to the income from
the property; and
(g) there is limited provision for the cancellation of the notice.
17.3. Both freezing orders and freezing notices result in serious legal
consequences. However, a freezing notice is administrative in nature and
does not require the applicant to produce evidence as to the matters which
form the basis on which the relevant 'reasonable suspicion' is held. A notice
results in a risk of automatic confiscation of property in the event that an

objection is not filed within the required time and also results in risk of
contravention of the provisions of the Act relating to 'dealing with frozen
property'. Persons receiving a freezing notice must provide a statutory

declaration within 7 days stating the name and address of any other person
whom they are aware may be or claims to be an interested party. Once a
notice has been issued, the only ways to have the notice set aside are through

cancellation under s 40 (if issued under section 34(2)) or under Part 6 of the
Act (a section 79 objection). These are very limited, difficult and expensive
options for the recipient of the notice. The notice cannot be set aside by a
court, as can be done with an ex parte freezing order.

17.4. The Act does not specify how a Justice of the Peace is to be satisfied of the
requisite matters for the issue of the drug trafficker freezing notice. The
notice invariably deals with complex concepts of 'ownership' and 'effective
control'. A drug trafficker freezing notice may be issued over 'all property
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owned or effectively controlled' by the person, without describing specific
property which has the potential to lead to uncertainty47 as to the property
frozen by the notice, which creates a particular problem for those dealing
with property which may, or may not be frozen.
17.5. A freezing notice cannot be varied to allow for reasonable living and
business expenses or legal expenses to be paid from frozen property, nor can
it require an undertaking as to damages when sought.

17.6. The DPP's Annual Report for 2017-2018 (at p 32, and excerpted below)
demonstrates that freezing notices outnumbered freezing orders by a ratio of
61:1.

NOTICES AND
ORDERS OBTAINED

2013-14

2014-15

2015-16

2016-17

2017-18

Freezing Notices

158

186

186

170

183

Freezing Orders

11

9

14

9

3

169

195

200

179

186

TOTAL

17.7. Freezing notices have clearly overtaken freezing orders. This trend is
ongoing and is of particular interest, given, in my view, the vastly different
character and the effect of the two different mechanisms of restraining

property (including those matters I have already identified above). Earlier
annual reports suggest that the disparity between notices and orders has
grown over time.
Freezing Notices
and Orders -

Obtained
Notice
Order

TOTAL

2000/
01

2001/
02

2002/
03

2003/
04

2004/
05

2005/
06

2006/
07

2007/
08

2008/
09

41
2
43

115
9
124

58
7
65

68
6
74

133
o
133

152
3
155

117
5
122

231
9
240

263
16
279

(source: DPP Annual Report for 2008-2009, p 25)

NOTICES &
ORDERS
OBTAI ED

2007/08

2008/09

2009/10

2010/11

2011/12

NOTICES

231

263

231

218

247

ORDERS

9

17

13

3

14

TOTAL

240

281

244

221

261

(source: DPP Annual Report for 2011-2012, p 30).

47 Cf Director of Public Prosecutions v Tran [2015] WASC 46 [7]-[8] (Edelman J).
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17.8. In my view, the almost exclusive utilisation of notices results in the practical
disappearance of judicial supervision.

17.9. I understand a practice which has developed is for the DPP to agree in certain
cases to the cancellation of a freezing notice, to be replaced by a freezing
order on similar terms made by consent. This permits the order to be varied
and/or provision for expenses to be made. However, the rights of a person

affected by property being frozen should not depend upon the acquiescence
of the DPP.
17.10. Further, the court has held that where such a conversion takes place at the
request or for the benefit of the property owner, this fact is a powerful
discretionary factor against requiring an undertaking as to damages. Even
where an undertaking is required to be given, any damage occurring between
the issue of the freezing notice and the conversion of the notice to an order
will not be covered.

17.11. Mr Chenu refers to the jurisdiction granted to Justices of the Peace to issue
freezing notices as 'one of the more contentious areas of the legislation'. Mr
Chenu submits that the application process should be more transparent, and

that the court should be able to order production of the materials provided at
the time of the application which gave rise to the reasonable suspicion. Mr
Chenu submits that this would permit an affected party to apply for an order
to set aside the notice on the basis of a material non-disclosure. Additionally,

inspection of these materials would permit a property owner to direct their
objection to the facts or matters giving rise to the freezing.
17.12. Mr Chenu raises further concerns in relation to notices issued pursuant to

section 34(3). Mr Chenu submits that the section fails to clarify how the
Justice of the Peace is to be satisfied of the requisite matters for the issue of a
drug trafficker freezing notice. An owner is required to initiate and pursue

the objection process without knowing the basis on which a Justice of Peace
was satisfied of the requisite matters. Mr Chenu submits that the purpose of a
freezing notice is to preserve property that may be confiscated under the Act

and should only be issued in respect of property specified in the notice.
17.13. To reduce confusion, WA Police recommend that section 34(4) further
provide that if a freezing notice is issued in general terms pursuant to section

34(3) and a subsequent notice is issued on the same grounds identifying
specific items of frozen property, the property frozen by the general

provision of the initial notice should be taken to exclude the property
specified in the subsequent notice. WA Police also recommend that section

34(5) be re-drafted to correct the poor draf ing.
17.14. Mr Greaves and the Law Society share concerns as to "two classes of justice"
under the Act, and point to the ease with which a notice can be obtained, as

compared to the limited grounds upon which it can be set aside, at significant
expense. The figures I have set out above suggest that as practice has
evolved, in all but a relatively few cases there is in fact only one standard of
justice, being the reduced standard applicable under the notice procedure.
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17.15. The Law Society recommends that the freezing notice regime be brought into
alignment with the freezing order regime. The DPP also support an
amendment to allow a court, on application or by consent, to make orders in

terms similar to section 45(a) to (e) inclusive in relation to property frozen
under a freezing notice.
Reasoning and recommendations

17.16. I accept the many submissions which point to the undesirability of two
different procedures for the freezing of property, with significantly different
rights and protections for persons affected by the freezing, with the choice of
process being, effectively, left to the WA Police and the DPP (including by
the practice I have identified above by which the DPP occasionally permits
the replacement of notices with orders).

17.17. The undesirability of that feature of the current legislation is exacerbated by
the unsurprising reality that the process which involves the lowest burden is
exercised at an overwhelmingly higher rate by the authorities, being the
process which confers the least rights upon affected persons.

17.18. The freezing of property is so significant that it should be overseen by a
court. The only circumstance in which a process should be available without
court supervision is in cases of urgency, where there is a significant risk
property will be dissipated unless frozen. Even in such cases, the DPP should
be required to bring the case before a court as soon as practicable a ter the
notice has been issued, and satisfy the requirements of a freezing order which
thereafter, if issued, stands in place of the notice.
Recommendation #37: Any new Act, or amended Act, should ensure that all freezing
of property under the legislation is overseen by a court.
Recommendation #38: Any new Act, or amended Act, should provide that the only
circumstance in which a process should be available for the freezing of property
without court supervision is in cases of urgency, where there is a significant risk
property will be dissipated unless frozen. In those cases, the DPP should be required
to bring the case to court as soon as practicable after the notice has been issued.
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The provision of information by financial institutions
18.1. The submissions raise two specific questions in respect of requirements for
financial institutions to provide information under the Act.
18.2. First, should the extent, or range, of the information which can be required

from a financial institution be expanded (including copies of accounts held
by the institution and/or any other information)?
18.3. Second, should the Act specify a time by which information must be
provided by a financial institution?
18.4. Section 54 of the Act provides that the DPP or a police officer may require a
financial institution to do any or all of the activities prescribed in subsection
(l)(a)-(f), by serving a written notice on the institution specifying the
information required.

18.5. WA Police submit that, in addition to the current requirements provided for
in paragraphs (a)-(f), the Act should be amended to allow for a financial
institution to be required to:
(a) specify the balance in an account and the type of account as at the
requested date(s);
(b) include information on the holding of any safety deposit box;
(c) identify signatories to an account or safety deposit box;
(d) provide details of withdrawal, deposit and account balance
transactions on an account over a specified period; and

(e) include details of any related accounts and the name(s) of the
person(s) who hold those accounts and all signatories.

18.6. The DPP notes that notices issued by WA Police pursuant to section 54 are
one of the principal investigative tools used in actions being contemplated or
undertaken under the Act. The DPP submits that access to financial
information by law enforcement agencies is critical to the proper operation of

the Act. In the DPP's view, the information that may currently be obtained
under section 54 is too limited and the section lacks clarity. The DPP's view
is that these constraints result in a significant negative impact on the conduct
of confiscation actions under the Act.

18.7. The DPP proposes that section 54 be amended to broaden the information
that can be requested to include details of all transactions on accounts,
account balances and signatories to accounts. While section 54 does not
permit a notice to require the production of documents by a financial

institution, the DPP suggests that this would be appropriate and preferable to
a search warrant process. The documents that can be required to be produced

should include all documents that would normally be obtainable under a
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search warrant. Such amendments would improve the effectiveness of the
Act and obviate the need to invoke the search warrant process.

18.8. The CCC also submits that section 54 should be broadened to include
requirements to provide additional information held by the financial
institution where it is relevant to the investigation.
18.9. Regarding the time for compliance, WA Police recommend that section 54

be amended to require a financial institution to provide information within a
specified number of working days after receiving a notice.

18.10. The CCC supports the inclusion of time limits on requirements placed on
financial institutions to ensure that requests are answered in a timely way and
to improve efficiency under the Act.

18.11. The DPP submits that she shares the WA Police experience that there can be
a long delay in the provision of documents by a financial institution. The
DPP contends that this delay is significantly hampering the effective
administration of the Act, affecting the ability of law enforcement agencies
to freeze property in a timely manner and delaying resolution of confiscation

proceedings. The DPP proposes that section 54 be amended to provide a time
for compliance with a notice to address these issues.

18.12. The DPP notes that section 214 of the Proceeds of Crime Act 2002 (Cth)
imposes a 14-day time limit for compliance with a notice but that can be
shortened to 3 days if the investigating officer considers the matter urgent.
18.13. Mr Greaves submits that he can see merit in the proposal of WA Police
concerning the absence of a time for compliance in section 54, and would

suggest a minimum period of 21 days (with potential for an independent
Police Inspector or Superintendent to authorise a notice requiring the
provision of basic information on a more urgent basis - that is, within 1-3
business days).
18.14. Pointing to the significant penalties for non-compliance with section 54 of

the Act, the CBA submits that if a time frame is specified that a period of 21
days is reasonable.
18.15. I note that there is no obvious consistency in this regard across other

Australian jurisdictions. In addition to the Commonwealth legislation to
which I have referred, I note that:

(a) in South Australia, the Criminal Assets Confiscation Act 2005 (SA)
section 160 and Serio s and Organised Crime (Unexplained
Wealth) 2009 (SA) section 13 provide for 'notices to financial
institutions' and a 14-day time limit for providing requested
documents;

(b) in Tasmania, the Crime (Confiscation of Profits) Act 1993 section
87 provides that financial institutions have 7 days (or longer if
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specified in the notice) to comply with a requirement for the
provision of information; and

(c) in Victoria, Part 13 Division 13A of the Confiscation Act 1997 (Vic)
deals with notices requiring particular information and empowers

the notice issuer to direct the time period within which the
information must be provided (which can be no shorter than 3
business days).
Reasoning and recommendation
18.16. I accept the various submissions which have been made to the effect that the

legislation should empower the authorities entitled to require financial
institutions to provide information to require the provision of a broader range

of information, and copies of documents held by the institution, being the
information and documents to which I have referred in my summary of the
submissions. I accept the proposition that the provision of this broader range

of documents, and a simplified procedure for the production of copy
documents, will enhance the effective operation of the legislation.

18.17. I also accept the submissions that the legislation should provide a time within
which the information and documents should be provided. In this digital age,
in my view the standard or default period for the provision of the information
and documents should be 14 days. However, the authorities empowered to
issue notices should have the power to require the provision of particular and

specific information or documents specified in the notice within 3 business
days, if the relevant authority is of the opinion that the effective operation of
the legislation will be prejudiced if the information or documents are not
provided within that time.
Recommendation #39: Any new Act, or amended Act, should empower the
authorities to require financial institutions to provide a broader range of information
and copies of documents within 14 days, or in cases of urgency, within 3 business
days with respect to specific information or documents.
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Statutory declarations
19.1. The Act currently requires a person served with a copy of a freezing notice or
a freezing order to give a statutory declaration within 7 days a ter the day on
which they were served.
19.2. One of the questions arising from the submissions is whether the information

required to be included in the statutory declaration that must be provided
should be expanded to include:
(a) the last known address of everyone who may have an interest in the
frozen property;

(b) the particular property in which such persons may have an interest;
(c) the basis of that person's claim to an interest; and
(d) the nature and extent of the interest that may be claimed?
19.3. Another question raised is whether the current period of 7 days within which
the declaration must be provided is too short.
19.4. WA Police recommend the inclusion of additional requirements in sections

37 and 47. WA Police seek the inclusions to assist police in serving
interested parties as well as to efficiently clarify the need for further
investigations. WA Police consider these inclusions would reduce the impact

of freezing on innocent parties and potentially facilitate the early release of
frozen property.

19.5. The CCC supports the inclusion of additional requirements in section 47 to
improve the efficiency and effectiveness of the investigations.

19.6. The DPP expressly supports aspects of the expanded provisions proposed by
WA Police, on the basis that the identification of all persons who may claim
an interest in frozen property is in the interest of the State and all persons
holding an interest in frozen property.

19.7. In contrast, the Law Society submits that the default obligation to give a
statutory declaration under section 37 should be removed and replaced with a
discretion assigned to a Justice of the Peace to decide whether an urgent need
for a statutory declaration exists.
19.8. In his submission to the review, Mr Greaves identifies various issues arising
from the requirement to provide a statutory declaration when a person is
served with a freezing notice or order. Mr Greaves considers that the

provisions oblige the person to identify any other potential 'interested party'
and their location. However, Mr Greaves claims that due to a lack of
understanding, many do not address this requirement. Particular issues raised

by Mr Greaves in relation to this obligation include:
(a) the limited legal knowledge of those completing the statutory
declaration (many of whom are in custody);
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(b) the obligation this may place on lawyers (who may not have
experience with the Act); and
(c) the potential increase in legal costs for the provision of advice if the
ambit of the information required in the statutory declaration is
extended as suggested.

19.9. Mr Greaves suggests that the obligation to identify other interested persons is
unnecessary, particularly where it is obvious which persons hold an interest

in the property. He proposes that the court should hold the power, akin to that
in section 39 of the Proceeds of Crime Act 2002 (Cth), to make specific
orders tailored to individual situations. In the event that the requirement for a
declaration is maintained, Mr Greaves proposes that the 'unreasonable' 7-day

time period be extended to 28 days. This proposal is supported by the Law
Society.
19.10. Mr Greaves submits that the section 37 declaration process is already
complicated, and should not be a de facto means of conducting an
investigation. His view is that the process should not be made more
complicated. He submits that the authorities can conduct compulsory
interviews or examinations to obtain further information if appropriate.

19.11. Mr Chenu identifies similar shortcomings in the system provided in the Act
to ensure that all interested parties are served with a copy of a freezing
notice. If this system fails, there is a real risk that automatic confiscation of
property will occur without a person having an opportunity to have an

objection determined on its merits. Further factors limiting proper
compliance with the obligations identified include illiteracy and limited
English fluency.
19.12. Mr Chenu also submits that compliance with the requirements of section 37

of the Act is likely to be low on the list of concerns of those who find
themselves in custody and charged with serious criminal offences. Mr
Chenu's view is that, given the term 'interested party' encompasses all those
who have an 'interest in property', a significant risk exists that the system will

fail to identify all potentially interested parties.
19.13. Mr Chenu also refers to his experiences with clients who failed to file an
objection because they inadvertently believed that the statutory declaration
provided to police in compliance with section 37 (in which they claimed to
be an owner or stated they objected to the confiscation) was sufficient. In
response, the DPP refers to the notices attached to freezing notices and orders

which, the DPP submits, make it clear that a declaration given pursuant to
section 37 does not constitute an objection under the Act.
19.14. The BoQ, in its submission, proposes that secured lenders be exempt from
any requirement to give a statutory declaration after being served with a
freezing order. In place of this requirement, the BoQ proposes a provision
requiring the secured lender to provide information on request. WA Police
oppose this proposal.
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Reasoning and recommendations

19.15. It is entirely understandable that those charged with the responsibility of
administering the legislation want greater information to facilitate the
discharge of their responsibilities. On the other hand, the points made with
respect to the limited capacity which those served with a freezing notice or
order have to provide information in the form of a statutory declaration are
also valid.

19.16. The imposition of a 7-day time limit for the provision of information which
will be quite unrealistic in many cases is driven by the scheme of the Act,
which results in forfeiture by the effluxion of time, without judicial
supervision or order, if no objection is lodged within the prescribed time. If
my recommendation for greater curial supervision of the forfeiture process is

accepted, there is less justification for the imposition of a universal
obligation in all cases, and less need for strict time limits on the provision of
information.
19.17. In my view, the balance of these competing interests is best struck by:

(a) extending the time for the provision of information in the form of a
statutory declaration by those served with a freezing notice or order
to a period of 21 days after service of the notice or order;

(b) requiring the person to specify the name and address of any other
person who may have an interest in the frozen property, identifying

the particular property in which they may have an interest; and
(c) only requiring information with respect to the nature, extent and

basis of a claim, if the claimant is the person providing the statutory
declaration.
19.18. In my view, there is no need to require financial institutions to provide a
statutory declaration with respect to their interest. The recommendations I

have made with respect to the provision of information by financial
institutions would enable the authorities to obtain whatever information they
might need.
Recommendation #40: Any new Act, or amended Act, should extend the time for the

provision of information in the form of a statutory declaration by those served with a
freezing notice or order to a period of 21 days a ter service of the notice or order.
Recommendation #41: Any new Act, or amended Act, should only require a person

obliged to make a statutory declaration to specify the name and address of any other
person who may have an interest in the frozen property, identifying the particular
property in which they may have an interest.
Recommendation #42: Any new Act, or amended Act, should only require
information with respect to the nature, extent and basis of a claim, if the claimant is
the person providing the statutory declaration.
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Recommendation #43: Any new Act, or amended Act, should not require financial
institutions to provide a statutory declaration with respect to their interest.
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Objections
20.1. I have considered the extent to which a court should have the power to

consider hardship and the interests of justice when dealing with an objection
to forfeiture earlier in this report. In this section, I deal with other issues
which have arisen in relation to the objection process.

20.2. One of those issues is whether rights and grounds of objection should be
uniform across all categories of confiscation action. Another issue is whether

objectors should be required to specify the particular property to which the
objection relates in the objection.
20.3. The DPP notes that, as currently worded, the terms of the Act suggest that in
every case of frozen property the failure to object will result in automatic
confiscation of the frozen property. According to the DPP, the decision of the
majority in Centurion to confine section 7 to crime-used and crime-derived
cases resolves some of the difficulties with such a scheme but gives rise to its

own difficulties. The DPP submits that substantial amendment of the Act is
required to address the identified difficulties.
20.4. The DPP notes that sections 85 and 87 of the Act, which enable a person to
apply to a court for an order for the release of frozen property on certain
grounds, do not apply to property of a drug trafficker confiscated under

section 8 of the Act. The DPP suggests that they should do so to deal with
cases where:

(a) a drug trafficker declaration is set aside on appeal;
(b) the person was taken to be declared a drug trafficker under section
159 but was not aware, and could not reasonably have expected to
become aware, that he or she had been charged with a serious drug
offence; and
(c) a co-owner who was not aware, and could not reasonably have
expected to become aware, that the property was liable to
confiscation.

20.5. I accept this suggestion.
20.6. The DPP also notes in certain circumstances a person may be taken to be

declared a drug trafficker if the person dies (section 159 and 160), resulting
in the confiscation of all of the person's property under section 8(2). The DPP
suggests that the Act should provide for an application by the executor or
administrator of the deceased estate or a next of kin to apply for release of
confiscated property to meet reasonable funeral expenses and other costs
associated with the death. I also accept this suggestion.
20.7. Currently, the Supreme and District Court Rules do not make provision for

objectors to identify the frozen property that their objection relates to. The
DPP propose that the relevant Rules of Court should be amended to require
objectors to identify specifically the frozen property to which their objection
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relates. The DPP submits that such an amendment would not prevent an

objector from objecting to confiscation of all property that is frozen if the
objector wished to do so. Mr Greaves claims that this is unnecessary. I agree

with Mr Greaves. These matters can be dealt with by the Courts in their
Rules if is thought necessary, and need not be specified in the legislation.
20.8. The Law Society submits that when an objection to a freezing notice has
been lodged, the objector should be able to:
(a) consent (without admission) to confiscation; or
(b) ask the court to consider afresh, as a hearing de novo, whether the
frozen property meets the test for freezing, based on whatever
evidence the State then chooses to file in the court. If the court is

satisfied that ongoing freezing is justified, a freezing order is made
by the court. Alternatively, if the court is not satisfied, it cancels the
freezing notice; or
(c) ask the court to cancel the freezing notice, but nevertheless consent

to the court making of a freezing order. This will allow the
individual to apply to the court to modify the freezing order to suit
the justice of the case.
20.9. The Law Society proposes that when a freezing order is in place, the court

should be able to:
(a) adjourn an objection pending the determination of any criminal
charges if satisfied that this is appropriate; or
(b) programme the objection; and
(c) in either case make orders:
(i) for control and management of property; and
(ii) that living, business and legal expenses may be met from
frozen funds.
20.10. The submissions received by the review also raise concerns about the
efficacy of objections due to the ex parte nature of some of the proceedings

under the Act, and the issue of whether there should be a fee for lodging an
objection. The issue of the timing of objections is also addressed in a number
of submissions.

20.11. An objection must be filed within 28 days of the service of a freezing notice
on the objector, or such further time as may be allowed by the court. Mr

Greaves submits this time is too short, and proposes that 3 months should be
allowed. He further proposes that the court should have power to receive an
objection after confiscation has occurred.
20.12. If confiscation has occurred, an application for the release of confiscated

property may be made under section 85 of the Act. This application must be
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made within 28 days after the person became aware, or can reasonably be
expected to have become aware, that the property has been confiscated.

Section 87 identifies the limited circumstances under which the court may
order the release of any property.
20.13. Mr Chenu proposes a general discretion be available to the court to extend

the time within which an interested party may object to the confiscation of
frozen property. Mr Chenu submits that the right to object to confiscation,
available under section 82(3) to a person who is not an owner, ought also to

be available even where the failure to file an objection within time results in
the confiscation of property, where there is a satisfactory explanation for the

failure to file within time.
20.14. The Law Society also recommends a time period of 3 months from the

service of the freezing notice to file an objection, and if this deadline is
missed, a mechanism for people to apply for an extension of time, if they can

satisfy the court that there was good reason for this failure to file within time.
20.15. The operation of time provisions is also of concern to the BoQ, which
submits that secured lenders should not lose rights of recovery as a result of

failing to object within time. The DPP, in its responsive submission, notes
that amendments aimed at avoiding the prospect of secured lenders losing
rights to recovery by the operation of 'time provisions' would involve a
change to several fundamental concepts within the Act.

20.16. The Law Society submits that the form to complete to file an objection
should be a simple pro forma, attached to the freezing notice. The Law
Society suggests that there should be no filing fee. Mr Greaves endorses the
abolition of a filing fee for objections. Mr Greaves also proposes a practice
whereby the person the subject of an ex parte order under the Act (or any
person with an interest in property affected by such an order) receive, at no
cost, a copy of the transcript of the hearing within two business days.
20.17. Mr Greaves also draws attention to the procedural inefficiency of requiring

each objector to initiate a separate proceeding by filing an originating
summons. He proposes that all proceedings relating to a single freezing
notice or order should be conducted as one proceeding. He also draws
attention to practical issues relating to e-Filing when a freezing order is made
ex parte, without naming all interested parties.
Reasoning and recommendations
20.18. The submissions I have received satisfy me that the current arrangements

with respect to objections are unnecessarily rigid and inflexible, and result in
injustice. To a significant extent that injustice arises from the automatic

confiscation of some classes of property if no objection is lodged within the
prescribed time. If my recommendation for curial supervision of the

forfeiture process is accepted, the prospect of injustice is diminished
significantly.
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20.19. Even if my recommendations with respect to curial supervision of the

forfeiture process are accepted, there should still be a time within which
objections should be lodged, subject to the court's power to extend that time
in the interests of justice. In my view, that time should be 28 days from the
time at which the objector became aware, or ought to have been aware, of the
freezing of the relevant property.
20.20. The court's power to extend time for objection should extend beyond
forfeiture, although good reason for an extension of time after forfeiture
would have to be shown.

20.21. The State should carry the burden of proving that grounds for freezing the
property exist in objection proceedings, although the objector should carry
the burden of proving that forfeiture should not take place in the interests of
justice or in the public interest (the discretionary grounds).
20.22. The imposition upon the State of the burden of proving that property is
confiscable appears consistent with the WABA's submission that the onus of
proof "should be consistent with ordinary convention for the confiscation of
a citizen's property".

20.23. The right of objection should extend to all frozen property, although the
grounds should be more restricted in respect of crime-derived property, as I
have indicated earlier in this report. In relation to crime-derived property,

there should be no power to object that confiscation is contrary to the
interests of justice or the public interest (the discretionary grounds), but
objection may be permitted on other grounds (e.g. challenging the assertion
that the property is crime-derived).

20.24. An objection should indicate the property to which it relates.
20.25. The court should have wide powers to make orders with respect of the
possession, maintenance and preservation of property the subject of objection
while the objection remains unresolved.

20.26. All issues relating to a single freezing should be resolved in one set of
proceedings.

20.27. Transcript of ex parte proceedings should be provided to objectors free of
charge.

20.28. Because of the extraordinary nature of freezing orders and their effect on a
person's disposable assets, there should be no fee for filing an objection,

which should be by way of a simple form in plain English.
Recommendation #44: Any new Act, or amended Act, should provide a time limit of
28 days from the time at which the objector became aware, or ought to have been

aware, of the freezing of the relevant property within which objections should be
lodged, subject to the court's power to extend that time in the interests of justice.
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Recommendation #45: Any new Act, or amended Act, should provide that the State

carries the burden of proving that grounds for freezing the property exist in objection
proceedings, although the objector should carry the burden of proving that forfeiture
should not take place on the ground of hardship or in the interests of justice.
Recommendation #46: Any new Act, or amended Act, should provide that a right of
objection extends to all frozen property, although the grounds should be more
restricted in respect of crime-derived property, and should not include the
discretionary grounds.
Recommendation #47: Any new Act, or amended Act, should provide the court with
wide powers to make orders with respect of the possession, maintenance and

preservation of property the subject of objection while the objection remains
unresolved.

Recommendation #48: Amendments should be made to all legislation necessary to
ensure that all issues relating to a single freezing are capable of being resolved in one
set of proceedings.
Recommendation #49: Amendments should be made to all legislation necessary to
ensure that transcript of ex parte proceedings under the Act are capable of being
provided to objectors free of charge.
Recommendation #50: Amendments should be made to all legislation necessary to
ensure that there is no fee for the filing of an objection under the Act.
Recommendation #51: Any form for an objection prescribed by a new Act, or an

amended Act, should be simple and in plain English.
Recommendation #52: Any new Act, or amended Act, should enable a person to
apply to a court for the release of the property of a drug trafficker confiscated under

the Act in cases where: (a) a drug trafficker declaration is set aside on appeal; (b) the
person was taken to be declared a drug trafficker under section 159 of the Act but was
not aware, and could not reasonably have expected to become aware, that he or she
had been charged with a serious drug offence; and (c) they are a co-owner who was
not aware, and could not reasonably have expected to become aware, that the property
was liable to confiscation.
Recommendation #53: Any new Act, or amended Act, should permit the executor or
administrator of the deceased estate, or next of kin, of a person taken to be declared a
drug trafficker upon their death to apply for release of confiscated property to meet
reasonable funeral expenses and other costs associated with the death.
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Examinations
21.1. The submissions have raised a number of questions in relation to
examination orders under the Act.

21.2. One question is whether the Commissioner of WA Police should be
authorised to apply for an examination order (where, presently, the ability to

apply is limited to the DPP only by section 57(1) of the Act).
21.3. WA Police submit that the Commissioner should be empowered to apply to
the Supreme Court or the District Court for an order for the examination of a
person.

21.4. WA Police submit that in confiscation cases, financial investigations are

frequently conducted by WA Police, and the decision whether to freeze
property or pursue confiscation action often turns on the critical information

sought by WA Police during these investigations.
21.5. WA Police submit that access to this investigative facility has the potential to
reduce investigative times, and reduce the impact of confiscation on third
parties.
21.6. Mr Greaves opposes the proposal and submits that it is unnecessary for 3
separate Government agencies to have the same power.
21.7. Another question arising is whether examinations should be conducted
before a court or an administrative agency, and if so, which agency?
21.8. In this context, I am mindful of the relatively recent amendments to the Act

implemented by the Corruption, Crime and Misconduct and Criminal
Property Confiscation Amendment Act 2018 (WA), which provide for the
CCC to conduct examinations under section 58(1).
21.9. The DPP submits that an examination should not be before an officer of the
DPP, given its position as an independent prosecutorial agency.

21.10. The DPP submits that to avoid fragmenting proceedings between courts, the
provisions of the Act should be amended to make it clear that applications for
examination orders can be filed and dealt with in the court in which any
freezing or forfeiture proceedings are pending.

21.11. Another question is whether the Act should provide that an application for an
examination order must be kept confidential.

21.12. The DPP submits that it is not clear that amending the Act to require
examination orders to be made, heard and determined in confidence would
'really change matters'.
21.13. The DPP suggests that an alternative would be to expand the secrecy
provisions of the Act to encompass the application for an examination order.
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21.14. A further question arises as to whether the uses to which evidence given in
an examination can be put should be clarified, and if so, what are those uses?
In particular, would it be appropriate to abrogate the privilege against self¬
incrimination when the person under examination is very likely to be facing
criminal charges?

21.15. WA Police submit that the meaning of the provisions in section 61(7)(c) of
the Act is currently unclear. WA Police submit, in particular, that the
provision is unclear as to whether a statement or disclosure made by a person
under examination can be used in confiscation proceedings, and if so,

whether the particular grounds of confiscation limit the use of the
information obtained through the examination. The WA Police consider that
meaning of section 61(7)(c) needs to be made plain.
21.16. WA Police submit that when regard is also had to sections 108 and 61(5),
section 61(7) is not clear as to whether a statement or disclosure made by a
person under examination can be used in criminal proceedings against the
person and, if so in what circumstances it can be used. WA Police note that
the matter arose in Chapman v The Director of Public Prosecutions for
Western Australia.

21.17. WA Police also submit that it is unclear whether a person charged with a
criminal offence can be examined on issues that are relevant to both the
confiscation and criminal proceedings. WA Police recommend that the

provisions of the Act should explicitly state that a charged person may be
examined, and state that what may otherwise amount to a contempt of court

or interference with the administration of justice should not be regarded as
such. Mr Greaves suggests that it would be premature to interfere with the
provisions of the Act in this context given the provisions have not been tested

following the recent decisions of the High Court in X7 v Australian Crime
Commission?9 Lee v New South Wales Crime Commission?0 and Lee v R.

21.18. A final question arising is whether the Act should specify the right of a
person under examination, including a right to legal advice or representation.
21.19. In his submission, Mr Greaves refers to two decisions, Zanon v The State of
Western Australia48 49 50 51 52 and Mulholland v Winslow,53 exploring another
investigative aspect of the Act: section 16. Mr Greaves's submission is that

the effect of those two decisions is to afford WA Police 'incredibly broad
powers to conduct compulsory interrogation, and then to disclose the product
of those interrogations for purposes that go beyond the operation of the Act'.
In this respect, Mr Greaves suggests:

48 [2009] WASCA 66; (2009) 194 A Crim R 323.
49 [2013] HCA 29; (2013) 248 CLR 92.
50 [2013] HCA 39; (2013) 251 CLR 196.
51 [2014] HCA 20; (2014)253 CLR 455.
52 [2016] WASCA 91; (2016) WAR 1.
53
[2018] WASCA 19.
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(a) the addition of reference to the right of an interviewee to legal
advice (or to have a lawyer present);
(b) the inclusion of guidance as to how material obtained pursuant to
section 76 may be disclosed; and

(c) confining the exercise of the powers in section 76(1 )(d) and (e) to
urgent situations satisfying identified requirements.
Reasoning and recommendations

21.20. In my view it is not appropriate to authorise WA Police to apply for and to
conduct examination proceedings. The DPP is the agency of the State
authorised to conduct forfeiture proceedings and has legally qualified and
experienced officers to perform that task. If my recommendation concerning
the creation of a joint agency task force is accepted, there should be no

difficulty in WA Police securing the assistance of the DPP in applying for
and conducting an examination in an appropriate case. In any case, it should

be relatively straight forward to put in place arrangements for the DPP to
assist WA Police in an appropriate case.
21.21. In my view, apart from examinations conducted before the CCC,
examinations should be conducted in the court in which the relevant freezing
or forfeiture proceedings are pending, and if there are no pending

proceedings, in the Supreme Court. The legislation should also apply the
secrecy provisions to an application for an examination order, unless the
court otherwise orders.

21.22. The legislation should also expressly provide that an examination is only to
be used for the purpose of gathering information for use in the administration
of the legislation, and no other purpose. The legislation should abrogate the
privilege against self-incrimination, and provide that the examination may

extend to matters the subject of pending criminal proceedings, but also
provide that evidence of statements made in an examination is not admissible
in any proceedings, civil or criminal, other than proceedings under the

legislation or for alleged contravention of the legislation. In my view such
constraints upon the use to which information obtained can be put
ameliorates many of the concerns expressed by Mr Greaves with respect to
the use of police powers of investigation.

21.23. The legislation should provide that a person has a right to legal
representation during an examination, and a right to be advised of that right.
Recommendation #54: Any new Act, or amended Act, should provide that

examinations (apart from those conducted before the CCC) should be conducted in
the court in which the relevant freezing or forfeiture proceedings are pending, and if
there are no pending proceedings, in the Supreme Court.
Recommendation #55: Any new Act, or amended Act, should provide that secrecy
provisions apply to an application for an examination order, unless the court orders
otherwise.
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Recommendation #56: Any new Act, or amended Act, should abrogate the privilege
against self-incrimination, and provide that an examination may extend to matters the
subject of pending criminal proceedings, but also provide that evidence of statements
made in an examination is not admissible in any proceedings, civil or criminal, other
than proceedings under the legislation or for alleged contravention of the legislation.

The legislation should also provide that information obtained during an examination
can only be used for the purposes of the administration of the legislation, and no other
purpose.

Recommendation #57: Any new Act, or amended Act, should provide that a person
has a right to legal representation during an examination before a court and when

questioned by police, and a right to be advised of that right.
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Administration
22.1. One of the issues arising from my review of the Act and the submissions is

whether the current allocation of responsibilities between WA Police, the
DPP and the CCC is effective and appropriate, or whether the administration
of the Act should be given to a single agency (as in New South Wales) or a
joint taskforce (as in the Commonwealth).
22.2. The DPP submits that if her Office is to remain as an agency involved in the
administration of the Act, the existing structure for examination, production
and monitoring and suspension orders continues to be appropriate. The DPP
has, in practice, found the examination order provisions less than effective.
However, the remedy for this is suggested to be found in the functions under

the Act presently undertaken by the DPP being devolved upon a multi¬
disciplinary autonomous agency.
22.3. The DPP explains that, as a prosecution agency it does not have to necessary
expertise to undertake property management under the Act. That results in

double handling and increased costs due to the DPP appointing the Public
Trustee to manage both frozen and confiscated property. The DPP instead
proposes that the control and management of confiscated property be given

to an agency with the appropriate expertise to deal with the recovery and sale
of it. The DPP propose that the control and management of frozen property is
best left to persons in possession of such property.
22.4. Where preservation of the frozen property is an issue, the DPP submits that

the Act should permit the State to make an application to be appointed to
control and manage the property in lieu of an owner (and propose the Public
Trustee as an entity capable of performance of this function), as occurs in

other jurisdictions.
22.5. Mr Greaves identifies what he considers to be some inadequacies in those

tasked with investigating matters under the Act. He proposes that the WA
Police who work for the Proceeds of Crime squad be given specialist training
in financial matters and that the specialised positions require a permanent
placement in order to ensure adequate experience in the role.
Reasoning and recommendation
22.6. It is clear from the submissions that I have received that the allocation of

different functions to different agencies concerned with the administration of
the Act is having a detrimental effect upon efficiency. I also note that
unexplained wealth provisions of the Act have largely fallen into disuse, and
suspect that the division of administrative functions relating to the legislation
may be a contributory factor.
22.7. One option would be to create a new agency charged with exclusive

responsibility for all matters arising under the legislation, as in New South
Wales. However, in my view the volume of work involved does not justify
the creation of a new and separate agency with all the costs which would be
involved.
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22.8. In my view, the preferable course would be to create a standing task force,
resourced with personnel seconded from WA Police, the Office of the DPP,
the CCC and the Public Trustee. It would not be necessary for the taskforce
personnel to do all the work associated with the legislation themselves, but

they would take responsibility for co-ordinating work undertaken by other
agencies (for example, investigative work undertaken by WA Police;
property work undertaken by the Public Trustee). Nevertheless, the joint
taskforce should have adequate resources, and specially trained personnel, to

enable it to undertake the more complex work involved in the administration
of the legislation.
Recommendation #58: The Western Australian Government give consideration to
the creation of a standing task force, resourced with specially trained personnel

seconded from WA Police, the Office of the DPP, the CCC and the Public Trustee, to
take responsibility for the co-ordination of work undertaken by agencies under the
Act.
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Miscellaneous
23.1. As identified earlier in this report, there are a significant number of criticisms
and proposed amendments which relate to specific provisions of the Act,
many of which are dealt with in Annexure 7. If my recommendation that the
Act be repealed and re-enacted is accepted, many of these matters may fall
away.

23.2. There are five issues of more general application arising from the review

which I term 'miscellaneous' and which are dealt with in this part of the
report. They are whether the legislation:
(a) should expressly authorise WA Police to seize confiscable property;
(b) should authorise substituted service;
(c) should clarify precisely how the "service cut-off date" is to be
determined;
(d) should continue to permit applications to be made to the Magistrates
Court; and
(e) should permit a court to order that the State pay the costs of
proceedings under the Act.

Seizure of confiscable property by WA Police
23.3. WA Police recommend that section 33 be amended to expressly provide WA
Police with power to seize frozen property at any time. Relatedly, the DPP
submits that the Act should be amended to permit WA Police to seize
confiscable, frozen and confiscated property at any time.
23.4. Such an amendment is opposed by Mr Greaves (at least in relation to frozen

property). Mr Greaves submits that if WA Police wish to seize frozen
property that is already the subject of an objection or other court proceeding
then it should apply to the court for a suitable order. Mr Greaves notes that as

the Act stands there is nothing to stop WA Police requesting a Justice of the
Peace to endorse a freezing notice with suitable directions for seizure under

section 35(l)(h).
23.5. In my view, the legislation should authorise WA Police to seize confiscable
property unless the court has made an order relating to the possession of that
property. It will often be appropriate for that power to be exercised as a
matter of urgency, and impractical to seek authority from a court or Justice of
the Peace prior to the exercise of the power. If recommendations for curial
supervision of the freezing and forfeiture process are accepted, any issues
arising from seizure of property by WA Police can be put before the court.
Recommendation #59: Any new Act, or amended Act, should authorise WA Police
to seize confiscable property unless the court has made an order relating to the
possession of that property.
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Substituted service
23.6. A number of submissions call for the Act to recognise substituted service of
any documents required to be served personally in circumstances where the
person cannot be found after all reasonable enquiries have been made as to
their whereabouts. The suggestion is that substituted service of a freezing
notice, for example, would prevent an owner from frustrating the purposes of
the Act by avoiding service of the process.
23.7. The DPP's submission is that it was intended that substituted service of
freezing orders be available in appropriate cases.54

23.8. The example of section 137 of Confiscation Action 1997 (Vic) is given,
which provides for service on a person by sending it by post or by leaving it
at the person's usual or last known address.
23.9. The CCC support a recommendation that the Act include provision for
substituted service and suggests amendments permit alternative methods of

service in accordance with the Rules of the Supreme Court 1971 (WA). Mr
Greaves supports an ability to order substituted service of a freezing notice.
23.10. To reduce costs, delays and inefficiency, the DPP also proposes that the Act
only require service of a cancellation (freezing) notice on persons claiming
an interest in the property cancelled from the freezing notice, and that service

by post be permitted.
23.11. The submissions satisfy me that the legislation should make provision for
substituted service in appropriate cases. However, because of the impact of a
freezing order, personal service (or analogous service for corporations)

should remain the default position. I accept the DPP's suggestion that service
by post on only those persons claiming an interest in property is sufficient for
notices cancelling the freezing of property.
Recommendation #60: Any new Act, or amended Act, should provide for substituted
service of documents under the Act in appropriate cases.
Recommendation #61: Any new Act, or amended Act, should permit a notice

cancelling the freezing of property to be served by post on those persons claiming an
interest in the property.
Clarification of service cut-off date

23.12. The DPP and Legal Aid appear to share the view that the calculation of the
service cut-off date under the Act should be clarified.

23.13. The DPP suggests that the Act does not identify the service cut-off date if no
person is served because of being named in a section 37 statutory declaration
or if no section 37 statutory declarations are made.

23.14. The DPP suggests that the Act should be amended to clarify this issue in
accordance with the views of McLure P in Centurion.

54

See comments in the consolidated explanatory notes for the Bill in relation to cl 46.
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23.15. I accept these submissions.
Recommendation #62: Any new Act, or amended Act, should clarify the calculation
of the service cut-off date in accordance with the views of McLure P in Centurion.
Magistrates Court

23.16. The Law Society recommends that police be required to file freezing notices
in the District or Supreme Court, and that the Magistrates Court cease to

have jurisdiction in this respect.
23.17. The DPP notes that the Act creates a civil process, and there will be a costs
consequence if the Magistrates Court were excluded and applicants needed to

go to a superior court to deal with the confiscation of property with relatively
small value.

23.18. I accept the DPP's proposition that excluding the jurisdiction of the
Magistrates Court could result in costs being incurred which are out of
proportion to the value of the property involved. I recommend that the

Magistrates Court should retain jurisdiction if the value of the property is
within its ordinary civil jurisdictional limit (currently $75,000).
Recommendation #63: The Magistrates Court should retain jurisdiction of matters
arising under the Act if the value of the property is within its ordinary civil
jurisdictional limit.
Costs
23.19. Where an objection to confiscation is successful, Mr Greaves suggests the

starting point should be that an objector is entitled to recover all legal costs.
Mr Greaves identifies section 323 of the Proceeds of Crime Act 2002 (Cth) in
this respect.
23.20. The DPP suggests in its responsive submission that such a proposal goes

against the clear structure of the Act. The DPP submits that a further
countervailing policy consideration is that confiscation action is litigation
conducted in the public interest, and is therefore arguable that the State
should not be liable for costs in failed proceedings where those proceedings
were commenced bona fide.

23.21. lam not persuaded that the State should be treated differently to any other
litigant when it comes to the costs of unsuccessful litigation. The Court
should retain its usual discretion to make orders with respect to the costs of

parties to proceedings before it. That discretion would ordinarily be exercised
in favour of the successful party, although if the objection was successful on

the grounds of hardship or in the interests of justice, the discretion might not
be exercised adversely to the State. These are matters appropriately lef to the
discretion of the courts.
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Recommendation #64: Any new Act, or amended Act, should provide that the

question of costs of any court proceedings under the Act is within the discretion of the
court.
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Part V: SUMMARY OF RECOMMENDATIONS
Recommendation #1: The Western Australian Government give consideration to the
repeal of the Act, and enactment of a new Act concerning criminal property
confiscation in Western Australia.
Recommendation #2: Irrespective of whether the Act is repealed and re-enacted, or

substantially amended, the general scheme of the Act should be simplified. The same
principles should apply, where appropriate, to all grounds of confiscation, and to all
objections irrespective of the procedure used.
Recommendation #3: Any new Act, or amended Act, should include a clear
statement of the Act's objects.
Recommendation #4: Any new Act, or amended Act, should provide that if a person

is unable to fund legal representation for the defence of criminal charges pending
against them because property which would otherwise have been available for that
purpose has been frozen, the person is entitled to be granted legal aid for the purpose
of defending the pending charges unless the legal aid authority satisfies the court that
there are good reasons why legal aid should not be granted.

Recommendation #5: The legal aid authority should be given a first charge over the
frozen property to secure the cost of the representation provided, with the charge to
remain in force irrespective of the outcome of the confiscation proceedings.
Recommendation #6: Any new Act, or amended Act, should confer, in all cases
other than cases relating to crime-derived property, a discretion upon the court to
decline to order the confiscation of part or all of the relevant confiscable property in
the public interest, or in the interests of justice.
Recommendation #7: Any new Act, or amended Act, should provide guidance to the
court as to the factors to be taken into account in the exercise of that discretion,

drawing upon the models provided in Queensland, New South Wales and the
Commonwealth.

Recommendation #8: The quantities of drugs which render a person liable to be
declared a drug trafficker under the Misuse of Drugs Act 1981 (WA) be recast, in the
case of cannabis, to a weight of useable vegetable material, and in the case of other

illicit drugs, to a quantity of the drug itself (excluding other additives or cutting
agents) and that each quantity be set by reference to an amount which excludes any
real possibility of non-commercial use.
Recommendation #9: The courts be given a discretion to decline to declare a person

to be a drug trafficker if satisfied on the balance of probabilities that the person has
not engaged in the trafficking of significant quantities of drugs for commercial
reward.
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Recommendation #10: The category of confiscable offences in any new Act, or
amended Act, be narrowed, either to offences which carry a maximum terms of 5
years' imprisonment or more, or by reference to the graded treatment of more serious

offences similar to the Queensland legislation.
Recommendation #11: Any new Act, or amended Act, should refer clearly and

consistently to the property to which it applies, and to clearly indicate whether the
property which is to be frozen and confiscated is an item of personal property or land,
or the interest of a person in an item of property.
Recommendation #12: Any new Act, or amended Act, provide that only property
which is used in such a way as to have a substantial connection with the commission
of the relevant offence falls within the definition of crime-used property. Further, if

property is severable, only that portion of the property actually used in the
commission of the offence should be confiscable.
Recommendation #13: Any new Act, or amended Act, should provide that when
assessing the value of a person's unexplained wealth, confiscated property should only
be excluded from the assessment if it forms part of the person's unexplained wealth that is, only if the confiscated property was not lawfully acquired.

Recommendation #14: Sections 13(3) and 19(2) be amended as part of any amended
Act to ensure conformity with principle and the intention of the Act.
Recommendation #15: Any new Act, or amended Act, should provide that a person
the subject of unexplained wealth proceedings carries the onus of proving, on the

balance of probabilities, that property was lawfully acquired.
Recommendation #16: Subject to evaluation of the recent amendments conferring
powers on the CCC with respect to unexplained wealth, consideration should be given
to creating a joint taskforce comprising personnel seconded from WA Police, the

Office of the DPP and the CCC to investigate and pursue confiscation of property on
the ground of unexplained wealth.

Recommendation #17: Any new Act, or amended Act, provide that: (a) a living
person who is taken to have been convicted by reason of absconding should have the

opportunity to prove (to the civil standard) that he or she was not guilty of the
offence; and (b) in the case of a person taken to have been convicted by reason of

dying, the State should have to prove that person's guilt (to the civil standard).
Recommendation #18: The categories of property exempt from confiscation under
any new Act, or amended Act, should include the reasonable necessities of life.
Recommendation #19: Any new Act, or amended Act, should make it clear that the
ordinary use of frozen property does not constitute a prohibited dealing.
Recommendation #20: Any new Act, or amended Act, should specify that deliberate
damage to frozen property or drawing further funds under a loan secured against

frozen property is prohibited.
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Recommendation #21: Any new Act, or amended Act, should ensure that

prohibitions on dealing apply consistently from the time of freezing until the property
is in the possession of the State.
Recommendation #22: Any new Act, or amended Act, should empower the State to
decide not to recover confiscated property.
Recommendation #23: Any new Act, or amended Act, should ensure that a court has
the same power to make orders with respect to the interim management of frozen
property, irrespective of whether the property was frozen by notice or court order.
Recommendation #24: Any new Act, or amended Act, should empower a court to:
(a) allow payments to be made from frozen funds in respect of a mortgage over frozen

property; and (b) allow early sale of a mortgaged frozen property.
Recommendation #25: Any new Act, or amended Act, should provide that the State
is liable to compensate any person for all losses suffered as a consequence of the

freezing of property if it is later held that the freezing was not authorised by the Act or
the facts did not justify the freezing of the property (e.g. because the alleged offender
is acquitted).
Recommendation #26: Any new Act, or amended Act, should provide that it is only
the interest of the offender that is liable to confiscation, not the interests of third
parties such as co-owners or secured lenders. In the case of property effectively

controlled or given away by the offender, the legislation should provide that it is the
interest under effective control or that was given away that is confiscable. In such
cases the legal interests of the recipient of property or of the owners of property under

the effective control of the offender should be extinguished by confiscation, unless the
court exercises a discretion to not order confiscation in whole or in part.
Recommendation #27: Any new Act, or amended Act, should expressly recognise

and preserve legal and equitable proprietary interests of third parties, irrespective of
whether they are registered.
Recommendation #28: Any new Act, or amended Act, should make no provision for
the recognition or preservation of non-legal interests in property.
Recommendation #29: Any new Act, or amended Act, should expressly provide that

it is not a contravention of the Act for Legal Aid to take security over property in
respect of its advancements for legal expenses, and should further provide that the
security remains valid and enforceable notwithstanding the provisions of the Act.
Recommendation #30: Any new Act, or amended Act, should expressly provide the
court with full powers to make orders with respect to the maintenance, management,
sale and income derived from frozen property, and any orders ancillary to such orders.
Recommendation #31: Any new Act, or amended Act, should expressly provide that
an order setting aside a freezing notice or order on the basis of the payment of money

should only take effect upon the payment of the money.
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Recommendation #32: Any new Act, or amended Act, should provide that innocent
co-owners have a right to acquire the confiscated interest in property in which they
have an interest, at fair value. Any new Act, or amended Act, should also provide that
if the alleged offender consents, innocent co-owners should have the right to acquire
the alleged offender's interest in frozen property at fair value, with the proceeds of

sale to be held by the State and frozen in lieu of the interest in property. Any person
affected by the sale process should have the right to apply to the court in which the
freezing or confiscation order was made for directions with respect to the sale process

generally, including the matters identified in [16.17] above.
Recommendation #33: Any new Act, or amended Act, should provide that it is not a
breach of the Act for a legal practitioner to receive funds that are frozen on account of
the practitioner's fees unless the practitioner knew, or ought to have known, that the
funds were frozen. The legislation should also provide that a legal practitioner can
apply funds received against outstanding reasonable legal fees unless the practitioner
knew, or ought to have known that the funds were frozen, or in the case of crimederived property, had reasonable grounds to suspect that the funds were frozen at the
time the funds were received or at the time the legal services were rendered.
Recommendation #34: Any new Act, or amended Act, should provide that a freezing
notice or order does not prevent a secured lender from exercising rights under the
security instrument, including the right to take possession and sell.
Recommendation #35: Any new Act, or amended Act, should require the secured
lender to account to the State in respect of any surplus funds following sale of frozen
or confiscated property.
Recommendation #36: Any new Act, or amended Act, should provide that an owner
should receive credit for payments made to reduce the debt secured against frozen

property (after the property is frozen) provided that the payments are made from nonfrozen funds.
Recommendation #37: Any new Act, or amended Act, should ensure that all freezing
of property under the legislation is overseen by a court.
Recommendation #38: Any new Act, or amended Act, should provide that the only
circumstance in which a process should be available for the freezing of property
without court supervision is in cases of urgency, where there is a significant risk
property will be dissipated unless frozen. In those cases, the DPP should be required
to bring the case to court as soon as practicable after the notice has been issued.
Recommendation #39: Any new Act, or amended Act, should empower the
authorities to require financial institutions to provide a broader range of information
and copies of documents within 14 days, or in cases of urgency, within 3 business
days with respect to specific information or documents.
Recommendation #40: Any new Act, or amended Act, should extend the time for the

provision of information in the form of a statutory declaration by those served with a
freezing notice or order to a period of 21 days after service of the notice or order.
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Recommendation #41: Any new Act, or amended Act, should only require a person

obliged to make a statutory declaration to specify the name and address of any other
person who may have an interest in the frozen property, identifying the particular
property in which they may have an interest.
Recommendation #42: Any new Act, or amended Act, should only require
information with respect to the nature, extent and basis of a claim, if the claimant is
the person providing the statutory declaration.
Recommendation #43: Any new Act, or amended Act, should not require financial
institutions to provide a statutory declaration with respect to their interest.

Recommendation #44: Any new Act, or amended Act, should provide a time limit of
28 days from the time at which the objector became aware, or ought to have been

aware, of the freezing of the relevant property within which objections should be
lodged, subject to the court's power to extend that time in the interests of justice.

Recommendation #45: Any new Act, or amended Act, should provide that the State
carries the burden of proving that grounds for freezing the property exist in objection
proceedings, although the objector should carry the burden of proving that forfeiture
should not take place on the ground of hardship or in the interests of justice.
Recommendation #46: Any new Act, or amended Act, should provide that a right of
objection extends to all frozen property, although the grounds should be more
restricted in respect of crime-derived property, and should not include the
discretionary grounds.
Recommendation #47: Any new Act, or amended Act, should provide the court with
wide powers to make orders with respect of the possession, maintenance and

preservation of property the subject of objection while the objection remains
unresolved.

Recommendation #48: Amendments should be made to all legislation necessary to
ensure that all issues relating to a single freezing are capable of being resolved in one
set of proceedings.
Recommendation #49: Amendments should be made to all legislation necessary to
ensure that transcript of ex parte proceedings under the Act are capable of being
provided to objectors free of charge.
Recommendation #50: Amendments should be made to all legislation necessary to
ensure that there is no fee for the filing of an objection under the Act.
Recommendation #51: Any form for an objection prescribed by a new Act, or an

amended Act, should be simple and in plain English.
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Recommendation #52: Any new Act, or amended Act, should enable a person to
apply to a court for the release of the property of a drug trafficker confiscated under

the Act in cases where: (a) a drug trafficker declaration is set aside on appeal; (b) the
person was taken to be declared a drug trafficker under section 159 of the Act but was
not aware, and could not reasonably have expected to become aware, that he or she
had been charged with a serious drug offence; and (c) they are a co-owner who was
not aware, and could not reasonably have e pected to become aware, that the property
was liable to confiscation.
Recommendation #53: Any new Act, or amended Act, should permit the executor or
administrator of the deceased estate, or next of kin, of a person taken to be declared a
drug trafficker upon their death to apply for release of confiscated property to meet
reasonable funeral expenses and other costs associated with the death.
Recommendation #54: Any new Act, or amended Act, should provide that

examinations (apart from those conducted before the CCC) should be conducted in
the court in which the relevant freezing or forfeiture proceedings are pending, and if
there are no pending proceedings, in the Supreme Court.
Recommendation #55: Any new Act, or amended Act, should provide that secrecy
provisions apply to an application for an examination order, unless the court orders
otherwise.
Recommendation #56: Any new Act, or amended Act, should abrogate the privilege
against self-incrimination, and provide that an examination may extend to matters the

subject of pending criminal proceedings, but also provide that evidence of statements
made in an examination is not admissible in any proceedings, civil or criminal, other
than proceedings under the legislation or for alleged contravention of the legislation.

The legislation should also provide that information obtained during an examination
can only be used for the purposes of the administration of the legislation, and no other
purpose.

Recommendation #57: Any new Act, or amended Act, should provide that a person
has a right to legal representation during an examination before a court and when

questioned by police, and a right to be advised of that right.
Recommendation #58: The Western Australian Government give consideration to
the creation of a standing task force, resourced with specially trained personnel

seconded from WA Police, the Office of the DPP, the CCC and the Public Trustee, to
take responsibility for the co-ordination of work undertaken by agencies under the
Act.

Recommendation #59: Any new Act, or amended Act, should authorise WA Police
to seize confiscable property unless the court has made an order relating to the
possession of that property.
Recommendation #60: Any new Act, or amended Act, should provide for substituted
service of documents under the Act in appropriate cases.
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Recommendation #61: Any new Act, or amended Act, should permit a notice
cancelling the freezing of property to be served by post on those persons claiming an
interest in the property.
Recommendation #62: Any new Act, or amended Act, should clarify the calculation
of the service cut-off date in accordance with the views of McLure P in Centurion.

Recommendation #63: The Magistrates Court should retain jurisdiction of matters
arising under the Act if the value of the property is within its ordinary civil
jurisdictional limit.
Recommendation #64: Any new Act, or amended Act, should provide that the
question of costs of any court proceedings under the Act is within the discretion of the
court.

APPENDICES
Appendix 1 - Terms of Reference

Terms of Reference

Review of the Criminal Property Confiscation Act 2000 (WA)
I hereby request that the Honourable Wayne Martin AC QC conduct a re iew of the
follo ing matters (including by reference to the ter s and operation of criminal

confiscation legislation in other relevant jurisdictions):
(a) Whether the provisions of the Criminal Property Confiscation Act 2000 (WA)
(the Act) contain adequate safeguards so as to avoid undue hardship,
unfairness or injustice to respondents and third parties (some of whom might
be considered to be faultless) such as the spouses, de facto partners, and
dependents of respondents, and other co-owners and mortgagees of

confiscable property;
(b) The effectiveness of the investigatory powers contained in Part 5 of the Act;
(c) Whether the provisions in Parts 4, 6 and 7 of the Act are sufficient to deal
fairly, justly and efficiently with the varied circumstances that may arise in the
conduct an resolution of confiscation proceedings; and
(d) Whether any amendments to the Act are necessary or desirable, including in
order to address any identified instances of poor drafting, unintended
consequences, or anomalies in the drafting and operation of the Act

(e) The impact of the amendment, effective from 15 April 2011, to Schedule VIII
of the Misuse of Drugs 1981, altering the number of cannabis plants required

to trigger a dr g trafficker declaration under s 32A of the Misuse of Drugs Act
1981 from 250 to 20, on the operation of the Act
When making recommendations, the Reviewer is to have regard not only to the

objects of the Act but also the potential effect any amendment(s) may have on the
current resources of the Office of the Director of Public Prosecutions, respondents
and third parties to proceedings under the Act and the Courts.
The Review is to involve a public call for submissions and, where desirable,
consultation with relevant sta eholders, including the Office of the Director of Public
Prosecutions, the Law Society of Weste Australia, the Weste Australian Bar
Association and the Criminal Lawyers' Association (WA).
uary 2019.

89
Appendix 2 - Screenshot of <www.justice.wa.gov.au/cpcar> as at November 2018
ta main content
SSt* M#p j Acpsoti*hilrt | Cantvdl I

Department of Justice
About t e Department

SdAft f

jj

*:

G to wnolc of WA Government wjrch

A Print pjge A A A+

Th* De *rtm*nt Home About in'* Depirtmen: Ho e
nfv. i hi

Call for Written Submissions - Revi w of the Criminal Propertv Confiscation

. iiir ui tv li . A*itml

Act 2000 (W )

hiiiiDil Puip rt* iiiir»*jeiu

9 Ultra

< tnt/Ill -. r* •• Dial ti f-uolli tIiiM
SWYtf thMt«
LirqitnytTinnt c airtunlli i
f iraalim u* lllfrjtnurilun
Dp Ijh lll alr
Inpaietion
IMhlu In«r<iil
Mj 1 Oft u Jill I t'jlilh.iUiiiUi
tutj- eiilUii j H.i x P<D< t1a
JiaV-.il* , r( tUKPolitpia
1. viihii »n(|

rnt Attorney Gnnent fci Vi'«te Auitrsti*. tbe H-an John Quigtey MU , has e pointra tr,«? Honouraeie We yo Martin
AC QC tn conduct i review Of t e o eration and effective es of t e Crm n l roperty cpnfiscation Act tKW (WA)
( s***)
The Act prc.ilites tor t e confiscation In certain circum tances ci property acquired s a re ult of criminal aetiilty
a d property U d foe criminal actmtf
nie re iew w l wnsid r w eth r Hie provi ions of the Act eoni m adequate safeg rdi so at to avoid undue
hard ip, unfair ss or I justi e to r sponde ts and third partie
It will also evaluate me effectiveness c4 th* ! .«tio*tory powe s contained In the t an w ether t e Act
sofficinnliy poo. m (or the varie circumstanc t t m y ri e in th con uct and resoluti n of confiscation
proc e ings
Th* review will also «ic to identify any unintended con equences or anomalies In the drifting and operation of the
ct, an evaluate t impact f t e 2©it a ndment to the w * of CrugsAct 19?i ( ) atteimg t e number of
cannabis pl nts require to trigg r a drug tr ffi k r de lar ion und r e tion 32A.
Written submr io s ant invited from i t sted indi i uals an o ge isa ns by 30 Hovent i 2018
There Is no required format for submi io

itten ubmis i ns hould b sent via,

I Mill I ill
(Uttai preferr d m thod): confiscatJOftactreviei trjustic .wa,gov,au
Po»tr Cnftilnal Prope ty ccmfiscapon Act fteview t
D partm nt of Justice
GPO Bo* F317
PfftTH WA seas
Issues Paper
Th r vi we has lden.hlled some s ecific issues arisi g from t e ter of refetence, T ose Issues ar outlin I
th t nes Paper av ilable at the follo ing link, pa lie lodgin written submi sions may ish to addres the
s e ific is ues drrectly, but ar Of course otherwis fre So a dr ss any other matter arising fro the terms of
refere c ,
Downloa th e - utr? (Wor 113 KB)

Tornrs of Rofercnco
Review f the Crimi al Properly Confiscation A t 2000 (WA)
1 heresy request that t e HorHjurasr* Wayne Mart-n c QC co duct a review of th* o ing matttrs (Inclu ing by
eferent* to t e terms an o eration of criminal confi c tion legisl tion m other relevant jurisdictions) .
• C heUier the roiisloni of t e Cnimnal Property Coryfecatton Act ( A) (t e Act) contain adequate
saf guards an a o avoi un ue har ship, unfairness or Injustice to respond nts a d thir p i s (tome of
whom might be contidered to be faultless) tuch as the spouse , d* facte partners, and d p ndants of
respon nts, a d other co-owne s and mortgagees of confatcable ope ty I
« The effectiveness e! th investig tory powers contained in fart 5 of the ct;
• Wheth f the oviilons In Parts a, 6 an 7 of th ct ar suffi ient to deal Ulrfy, justly nd efficie tly wllh the
vari d ircumst nces that m y arise in the on uct and re lu ion f confis tion pro eedin :
Whe her any amendments to trie Ac re n essar or sirabl . Inclu ing In order to ad ress any I entified
inst nces of oor rafting, uni tended ccti equ nc s, or anomalies In the rafting and operation of the Act;
an
• The Im ct of the amendment, effective from IS p il 1011, to Schedule Vttl of e ff erase of Drugs Act
I93lr al erin e nu b r of cannabis pl nts requir d to tri ger a drug trafficier eclaration un er s 3i of
the Misuse of Drugs ct ifiSJ fro ISO to JO, on the op ration of the Act
Whe akin reco mendations, the Revi w r ts to nav r gard not only to th objects of the A t bur also t e
poten i l ff ct ny me ent(s) m y have on to curr nt sour s o toe Off ic of t D etto f Public
P/c ecutlorw, re onde ts t third p rties to pro eding under to Act nd the Courts
The Review Is to Inv lve a public all for submissions and, wh re d sirabl , consultati n with rel n st k hold rs,
including th Office of the Director of Pu lic Pro e utions, toe taw Society of Western Australia, th es ern
Australian Bat ssoc tion an th C ln l a ers' Associ tion (WA).
The R vie I to pro i It report b 1 february ISIS,
Moo. Jo n Qui ley ML

ATTORN Y CCNItiAL
Last updaiedt a-IJov 2013
| tut l t Uiif |
MR l>JTU*U

Itwii** | r«tt| * V l | Cc yi Rjht iiimI CM it Ini mitt J HR Kc k
CvpMtifmnt <4 | r th , OmiIm .k I | mrl rim! T*rtwii«i «ii :«TP | »aW AiIic- H** | li
Ail copirrig t Gft tffft wt of Western Ausinlii Ali rwgriti

i*

90
Appendix 3 - Issues Paper

Review of the Criminal Prope ty Confiscation Act 2000 (WA)
Specific issues submissions may seek to address

Confiscation of property - discretionary powers

1. Should the circumstances in which a court may set aside a freezing notice or
freezing order on the ground of undue hardship, unfai ess or injustice be
extended beyond those specified in section 82(3) of the Criminal Prope ty
Confiscation Ac 2000 (WA) (the Act) in respect of the confiscation of crimeused property, and if so:
(a) In relation to which types or classes of property; and
(b) In what circumstances?
2. Should the court have power to set aside a freezing notice or freezing order on
the ground of undue hardship, unfairness or injustice (however defined) in cases
of confiscation as a result of all or any of:
(a) a drug trafficker declaration;
(b) an unexplained wealth declaration;
(c) a criminal benefits declaration; or
(d) a crime used property substitution declaration?
3. Should the court have power to order that the property of a declared dr g
trafficker not be confiscated in circumstances in which the respondent was not
engaged in any significant trafficking of drugs for commercial reward or benefit
but was nevertheless deemed to be subject to a drug trafficker declaration under
the Misuse of Drugs Act 19Q1 (WA) because of the quantity of drugs in that
person's position and if so:
(a) In what circumstances; and
(b) Subject to what criteria?
4. Should all or any of the general discretions with respect to the confiscation of
criminal property conferred upon the Director of Public Prosecutions (WA) (DPP)
by the Act be:
(a) Specified in the Act, together with the conditions upon which and the criteria
by reference to which they may be exercised; and/or
(b) Confe ed upon the court?
Page 1 of 4
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Third parties
5. How should the Act deal with the interests of third parties (including co-owners
and secured creditors) in property which is confiscable under the Act?
(see section 9 of the Act)
6. Aside from the possible discretionary powers referred to above, should the
interests of third parties recognised by the Act be limited to interests recognised
at law or in equity, and only to the extent of the interest recognised at law or in
equity, or should contributions by third parties above and beyond the extent of
their legal or equitable interests (for example by disproportionate contribution to
mortgage payments or to the cost of improving on maintaining the confiscable
property) or which do not gi e rise to any legal or equitable interest, be
recognised by the Act and if so:
(a) In what circumstances; and

(b) How?
7. Should the Act provide greater flexibility in respect of dealings in frozen property
(including the rental, maintenance, refurbishment and sale of frozen property)
prior to the conclusion of confiscation proceedings, subject to the protection of
the State's interest in the frozen property?
In particular should the Act make more specific provision with respect to the
exercise of rights held by secured creditors or co-owners in relation to the
property prior to the conclusion of confiscation proceedings and if so, what
should those provisions be?
(see section 91 of the Act, an Permanent Trustee Co Ltd v The State of

West rn Australia [2002] WASC 22)
8. Should the Act confer upon third parties with an interest in confiscable property
the right to acquire the State s interest in that confiscable property on terms
which reflect the value of the State's interest (that is, the likely net proceeds of
sale after deducting all costs of maintaining and presenting the property for sale
and of achieving a completed sale) and if so:
(a) In what circumstances; and
(b) On what conditions?
9. Should the Act require third parties holding an interest in confiscable property by
way of security for debt or other liability to exhaust all rights in respect of any
other property in which an interest is held as security for the same debt or liability
before claiming an interest in the confiscable property?

(see section 152(2) of the Act)
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Confiscation of property - criteria

10. Should the circumstances in which the use of property results in the property
coming within the category of crime-used property be clarified?
(see sections 146 and 147 of the Act)
11. Should section 13 of the Act be amended to provide that when assessing the
alue of a person's unexplained wealth, confiscated property should only be
excluded from the assessment if it forms part of the person's unexplained wealth
-that is, only if the confiscated roperty was not lawfully acquired?
12. Are sections 141 and 148 of the Act effective to achieve the confiscation of
property owned or effectively controlled by members of declared criminal
organizations who commit offences, and if not, how should they be amended?

Investigation
13. Are the current arrangements under which investigative powers are conferred
upon each of the WA Police, the DPP and the Corruption and Crime
Commission (CCC) by the Act effective and appropriate, and if not, what
changes should be made in respect of those arrangements?
14. Should the range of nformation which financial institutions can be required to
pro ide be expanded to include copies of accounts held by that institution and/or
any other information (and if so, what other information)?
15. Should the Act specify a time, or empower the agency requiring a financial
institution to provide information to specify a time by which information requested
from a financial institution must be provided?
(see section 54 of the Act)
16. Should the Act enable compulsory examinations to be conducted before an
authorised officer of the DPP in addition to, or instead of, examination before a
court or the CCC (by analogy to compulsory examinations conducted by, say,
the Australian Securities and Investment Commission)?
(see Division 2 of Part 5 of the Act)
17. If examination before the court is to be maintained, should the Act specify that
any application to a court for an examination order is to be made, heard and
determined in confidence unless the court other ise orders?
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Procedure

18. Should the Act be amended to clarify precisely how the service cut-off date is
to be deter ined?
(see sections 36(4), 37 and 150 of the Act)
19. Should the Act be amended to enable a person to object to, and the court to set
aside, a freezing order made on one or more of the grounds specified in section
43(1) of the Act, and if so, on what grounds should such an objection be able to
be lodged and allowed?
20. Should the Act be amended to make clear that when a freezing order is made in
substitution for a previous freezing order, interests in land created after the
making of the previous freezing order are not to be taken into account or to have
any effect upon the execution and enforcement of the substituted freezing order?

(see section 113(10) of the Act)
21. Should section 0 of the Act be amended to include the cancellation of freezing
notices issued under section 34(3) of the Act on the ground that a person could
be eclared a drug trafficker when the prospect of such a declaration no longer
e ists?
22. Should the Act be amended to make clear precisely how unexplained wealth,
criminal benefits or crime-used property substitution declarations are to be
satisfied by the appropriation of frozen property?
(see sections 6, 25 and 26 of the Act)
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Appendix 4 - Advertisement of the review in the edition of The West Australian

newspaper dated 26 September 2018
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Call for Written Submissions Review of the Criminal Property
Confiscation Act 2000 (WA)
The Attorney General for Western Australia, the Hon John Quigle : '/
MIA, has appointed the Honourable ayne Martin AC QC to condu t.:
a review of t e operation and effecti eness of t e Criminal Property
Confiscation Act 2IXK! (WA) (the Act). ;. |J|
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(WA) altering the number of cannabis plants required to trigger a drug t
trafficker dedaralion under section 32A.
The full terms of reference for the review are a ailable at
www.justice.wa.go .au/cpcar.
Written su missions are Invited from Interested Individuals and ¦
organisations by 30 November 2018.
There is no required format for submissions. Written su missio s
should be sent by email (prefer ed method) to
confiscationactr8visw@Justtce. a.go .au; or by post to
Depart ent of Justice, GPO Box F317, PERTH WA 6841 (marked toP
the attention of the Criminal Pro erty Confiscation Act Reviewer).
For further Information isit wwwjustlce.wa.go .au/cpcar or email
confiscalionactmview@iusti<».wa.gov.au.

Continued Page S3

mainroads

WESTERN AUSTRALIA

95
Appendix 5 - List of individuals and representative bodies to whom an invitation
was extended to make a submission to the review

1) Alain Musikanth, Francis Burt Chambers
2) Arie Freiberg, Emeritus Professor, Monash University
3) Ben Clarke, Adjunct Associate Professor, School of Law, University of Notre
Dame

4) CEO, Australia and New Zealand Banking Group Ltd
5) CEO, Australian Banking Association

6) CEO, BoQ
7) CEO, CBA
8) CEO, Keystart Home Loans

9) CEO, National Australia Bank Ltd
10) CEO, Westpac Bank Ltd
11) Chief Judge, District Court of Western Australia
12) Chief Judge, Family Court of Western Australia
13) Chief Justice, Supreme Court of Western Australia
14) Chief Magistrate, Magistrate's Court of Western Australia
15) Civil Liberties Council of Western Australia
16) Colin Chenu, Francis Burt Chambers
17) Commissioner, CCC
18) Commissioner, Public Sector Commission
19) Commissioner, WA Police
20) Director of Aboriginal Legal Service of Western Australia Ltd
21) Director, Legal Aid Commission of Western Australia

22) Director, NIGAMS Legal

23) DPP
24) Edward Greaves
25) Gregory McIntyre SC, John Toohey Chambers
26) Hilde Tubex, Associate Professor, UWA Law School, University of Western
Australia
27) Holbom Lenhoff and Massey
28) Lawson Legal

29) Malcolm McCusker AC QC
30) Managing Director, Bendigo and Adelaide Bank Ltd
31) Mark Ritter SC, Francis Burt Chambers

32) Mark Trowell QC, Albert Wolff Chambers
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33) Mortgage and Finance Association of Australia
34) Natalie Skead, Dean and Head of School UWA Law School, University of
Western Australia

35) Office of the Auditor General of Western Australia
36) Paul Yovich SC, Francis Burt Chambers
37) President, Law Society of Western Australia
38) President, Civil Liberties Australia
39) President, Criminal Lawyers Association of Western Australia
40) President, Western Australian Bar Association
41) Principal, Bennett & Co.
42) Principal, Chelmsford Legal

43) Public Trustee
44) Registrar of Titles (WA)
45) RHG Mortgage
46) Richard Fox, Emeritus Professor, Monash University

47) Sam Vandongen SC, Francis Burt Chambers
48) Sarah Murray, Associate Professor and Deputy Head of School, UWA Law
School, University of Western Australia

49) Simon Freitag SC, Albert Wolff Chambers
50) Stephen Davies SC, Francis Burt Chambers
51) Dr Tamara Tulich, Senior Lecturer, UWA Law School, University of Western

Australia
52) Thomas Percy QC, Albert Wolff Chambers
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Appendix 6 - Screenshot of <www.justice.wa.gov.au/cpcar> as at February 2019
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Appendix 7 - Response to specific criticisms of the Act
Summary of the criticism

Response of the Reviewer

DPP
Section 26 be amended to "provide... a clear mechanism for a respondent to consent to the
confiscation of the frozen property to meet an amount owed under a declaration, and...the
State to take property without consent".

Accepted

Section 30 be amended to add a subsection permitting a court to make any necessary or
ancillary orders to a confiscation declaration.

Accepted

Section 34 be amended to remove reference to the DPP (which will also involve

Accepted

consequential amendments to sections 35 and 40).

Section 34(5) and 35(l)(e) both be amended to delete the reference to "order" and replace it

Accepted

with "notice".

Section 39(4) be amended by deleting "subsection (3) or (4)" and inserting "subsection (2) or
(3)".

Accepted

Section 43 be amended to remove any doubt that a court may issue a freezing order for all
property of a person the subject of an examination order. The Act should contain a

Accepted

mechanism for a person to object on the basis that the person subject of the examination or
production order does not own, effectively control or gave away the frozen property (akin to
s 84 in respect of property frozen on other bases).
Section 50(2) be amended to afford protection to persons acting under sections 89 or 94.

Accepted

Sections 53 and 54 be amended to remove reference to the DPP.

Accepted

The Act be amended to extend the secrecy provisions in Part 5 Division 5 to disclosures of
the intended provision of information under section 53, proposed requirements under section

Accepted

54 and applications or intended applications for any order under Part 5.
The scheme of Part 5, Division 5 of the Act expressly provide that the DPP and WA Police Accepted
are not prohibited from making restricted disclosures (to enable the free exchange of
information when conducting confiscation actions with other agencies).

Section 70(l)(a) be amended to add the words "or a police officer" after "DPP".

Accepted

Section 94(3)(b) be amended to add the words "in which the freezing notice was filed or the

Accepted

court" after the word "court" in the second line.

Section 94(4) be amended to refer to sub-s (2) and (3), not (1) and (2).

Accepted

The Act be amended to provide that property will be crime-derived where crime-derived

Accepted

money is used to satisfy a loan against a secured property.

Section 105(2)(d) be repealed.

Accepted

Section 107 should be amended to extend its ambit to offences other than "the relevant

Accepted

confiscation offence".

Section 113(10) be amended to deal with the potential for instruments lodged or registered
after the memorial of the freezing notice being effective (with the subsequent memorial of
the freezing order not being effective to prevent those dealings).

Accepted

Section 117(2)(b) to amended to insert the words "notice or" after the words "when the" in

All accepted

the second line.
Section 118(1) be amended to insert the words "or declaration" after the word "order in the

third line.
Section 118(2) be amended to insert "or declaration" after the word "order" in both the first
and second lines.
Section 118(3) be amended to insert the words "order or" after the word original.
Section 118(4) be amended to insert the words "or declaration" after the word "order" in the

third line.
Section 120(3) be amended to replace the word "order" in the second line with "declaration".
Section 121 be amended to add the words "or declaration" after the word "order" in the

fourth and sixth lines.
Section 122(l)(b) be amended to add the words "or declaration" after the word "order" in the
first and third lines.
Section 122(2) be amended to add the words "or declaration" after the word "order" in the
third line.
Section 152(2) be amended so that it achieves its purpose of apportioning debts over all the

Accepted

properties held as security for those debts.
Section 160 be amended to cover the circumstance in which a person is arrested on a warrant
and then dies.

Accepted

The Act be amended to make unexplained wealth, criminal benefit or crime-used property
substitution declarations enforceable as judgment debts.

Accepted

101

The Act be amended to take into account the potential for successful appeals by either an

Accepted

objector/respondent or the State.

ccc
The definition of 'transaction' in s 3 be broadened to include any activity affecting an account

Accepted

held by a financial institution made at the direction of, or on behalf of a person described in
the requirement.

(Relatedly, WA Police submit that the definition be broadened to include deposits,
withdrawals and account balances).

Section 68(3) be amended to include unexplained wealth as one of the grounds for a

Accepted

monitoring or suspension order.
Provisions concerning search and seizure of property, and property tracking documents, be

Accepted

amended to ensure consistency in application by police officers and authorised CCC officers.

WA Police
Section 38(1) be changed to provide that a freezing notice for registrable real property comes
into force when the freezing notice is issued (to eliminate the delay and the risk that an
interest is registered on the title to the property before a memorial is registered).

Not accepted.

The scheme of registration of title
requires that person be entitled to

deal with property on the basis that
all interests in that property are
shown on the register.

Section 38(4) be amended to refer to when property is confiscated under the Act and a
declaration of consideration is made under section 30 to provide greater certainty.

Accepted

102

Section 38(5)(f) be amended as per section 38(4) for similar reasons.

Accepted

Section 39(2)(a) and 39(3)(f) be amended to refer to when property is confiscated under the

Accepted

Act and a declaration of confiscation is made under section 30 to provide greater certainty.

Section 39(4) be amended to delete the words "subsection (3) or (4)" and insert the words
"subsection (2) or (3)".

Accepted

Section 40 be amended to make provision for a police officer or the DPP to cancel a freezing

Accepted

notice at any time, and that they must cancel a freezing notice issued on drug-trafficker
grounds if the grounds no longer exist.

(Mr Chenu submits, relatedly, that the Act include a provision that allows the DPP to cancel
a freezing notice under s 34(3), and a provision that grants the DPP discretion to cancel a
freezing notice issued under s 34(2) other than where the grounds for suspecting the property
is crime-used or crime-derived no longer exists)

Section 40(2)(a) be deleted and provision made requiring service of the cancellation notice to
be made as soon as practicable on: (a) a person from whom the property was taken or the

Accepted - service by post should be
permitted.

person in custody of the property (other than the DPP or a police officer); and (ii) any person
that the DPP or police officer is aware is an interested party in the property in the
cancellation notice.

Section 62(1) should authorise the Commissioner to make an application to the Court
(including the Supreme Court) for a production order for a property tracking document. A
statutory time frame for a specified number of working days should be set to comply with a
production order.

Accepted

103

Section 67 also authorise the Commissioner to make an application to the court (including

Accepted

the Supreme Court) for a monitoring order or a suspension order. WA Police anticipate a
higher rate of utilisation of these orders in money laundering investigations.

Section 73 be amended to include a power to convey, to avoid the situation of WA Police

Accepted

conducting interviews under s 76 in places such as roadsides where both the interviewer and
the interviewee are at risk.

Section 73 be amended to reflect the outcome in Mulholland v Watson [2018] WASCA 19.

Accepted

For the avoidance of doubt, the words "or has had" should be inserted after the words "the
person has".

The penalty in s 76(2) should be changed, on the basis it is currently ineffective in deterring

Not accepted.

person from contravening s 76(1). WA Police propose that the consequence of a
contravention should disentitle the person to file an objection to the confiscation of the

Disentitlement to lodge an objection
may impose a penalty entirely

property (akin to s 61(1)).
Due to rapid depreciation, the Act should provide that where vehicles are seized by police
and retained because they are frozen, the vehicles be sold and net proceeds placed in trust

until the confiscation action is resolved (with capacity for an owner to make an application to
stop the sale in prescribed circumstances or alternatively apply for control and management

disproportionate to the offence.
Not accepted.

Sale of property prior to forfeiture
should require Court authorisation.

of the vehicle).
The Act should provide that frozen property that may be subject to rapid fluctuations in value
(due to market volatility) such as crypto currency and shares should be sold soon after
freezing and the proceeds placed in trust (subject to an application by an owner explaining
why it should not be sold).

Not accepted.
See above.

104

Section 149(b) be amended to include the word "all" instead of "any".

Accepted.

(CCC proposes similar amendment)
Insert a further subsection 149(c) which provides that a benefit acquired wholly or partly
with loaned money is lawfully acquired only when all monies paid towards any loan
repayments (directly or indirectly related to the acquisition of the benefit) have been made

Accepted.

with monies that are lawfully acquired.

Specifically refer to property acquired as a gift to provide that a gift is lawfully acquired only
if a person who gave the property as a gi t lawfully acquired the property and all
consideration given from the property when acquiring it was lawfully acquired.

Accepted.

Landgate

Consideration be given as to whether interest holders should be expressly notified of the

Not accepted.

freezing notice/order, or proposed confiscation of registrable real property, over which such
interests are registered prior to the registration of the memorial.

I accept the DPP s submission that

Section 113(8) be amended so that references to "instrument" be changed to "document"
under the TLA for the purposes of these subsections only.

this would not be an effecti e use of
resources in light of existing service
requirements and Court processes.

Accepted

(Supported by DPP)
Sections 113(9)(b) and (c) be clarified so that the Registrar can accept any "document" under
the TLA, subject to the Registrar's usual examination process and not just "instruments".

(Supported by DPP)

Accepted

105

Section 113(9) be clarified in relation to whether "accepting" instruments includes the power

Accepted

to register the instruments in the Register.

(Supported by DPP)
Section 113(10)(b) be amended to remove the apparently erroneous reference to a memorial.

Accepted

(Supported by DPP)
Consideration be given to whether the Act should be amended to include a requirement to
register with the Registrar a memorial of an interstate freezing order or an interstate

confiscation declaration in relation to registrable real property that has been registered in the
Supreme Court of WA.

Not accepted.

I agree with the DPP s submission
that this is unnecessary.

