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Executive summary i 

EXECUTIVE SUMMARY 

1 The Commonwealth, States and Territories agreed in 2008 to adopt and implement model 
work health and safety (WHS) legislation. 

2 The model WHS laws have been adopted to a greater or lesser extent by all jurisdictions, 
except Victoria and Western Australia.  

3 Legislation to regulate safety and health in Western Australian workplaces requires updating. 

4 The Government announced in July 2017 that work would commence to develop 
modernised health and safety laws for Western Australia. It established a panel to provide 
advice on adopting the model WHS laws in Western Australia.  

5 The Work Health and Safety Bill 2019 (WHS Bill) and the Safety Levies Amendment Bill 2019 
(SLA Bill) were drafted with reference to the panel’s recommendations. 

6 The WHS Bill seeks to introduce a single legislative framework for WHS in Western Australia 
covering both general industry and the resources sector. The main object of the WHS Bill is 
to ‘provide for a balanced and nationally consistent framework to secure the health and 
safety of workers and workplaces’.1 It is based on the model WHS legislation with 
modifications for Western Australia. 

7 The SLA Bill amends two Acts to ensure the levies raised in those Acts are correctly imposed 
after amendments made as a consequence of the WHS Bill. The SLA Bill preserves the power 
to impose the safety levies. 

8 The Committee has identified that several clauses in the inter-governmental agreement that 
underpins the model WHS legislation and in the WHS Bill impact upon the sovereignty and 
law-making powers of the Parliament of Western Australia. 

9 The Committee has drawn these clauses to the Legislative Council’s attention for 
consideration during debate on the bills. 

 

Findings and recommendations 
Findings and recommendations are grouped as they appear in the text at the page number 
indicated: 
 

FINDING 1 Page 7 

The Inter-Governmental Agreement for Regulatory and Operational Reform in Occupational Health 
and Safety impinges upon the sovereignty and law-making powers of the Parliament of Western 
Australia. 

 

FINDING 2 Page 11 

Clause 2(b) of the Work Health and Safety Bill 2019, in providing that the Executive determines 
commencement dates, erodes the Western Australian Parliament’s sovereignty and law-making 
powers.  

 

                                                      
1  Work Health and Safety Bill 2019 cl 3(1). 



ii Executive summary 

FINDING 3 Page 11 

There are acceptable reasons for justifying an extended, but not an open-ended, period for 
commencement. 

 

FINDING 4 Page 11 

There is nothing in the Work Health and Safety Bill 2019 that would require a Proclamation to be 
issued within some specified time after the regulations have been finalised. 

 

FINDING 5 Page 12 

The Minister for Industrial Relations is prepared to include in the Work Health and Safety Bill 2019 
a clause automatically repealing the Act after 10 years if it is not operational. 

 

RECOMMENDATION 1 Page 12 

Clause 2 of the Work Health and Safety Bill 2019 be amended to require the Work Health and 
Safety Act 2019, if not operational within the expiration of 10 years of receiving Royal Assent, be 
automatically repealed on that date.  

 

RECOMMENDATION 2 Page 12 

Clause 2 of the Work Health and Safety Bill 2019 be amended to require any provision of the 
Work Health and Safety Act 2019 not operational within the expiration of 10 years of the Act 
receiving Royal Assent be automatically repealed on that date. 

 

RECOMMENDATION 3 Page 12 

Clause 2 of the Safety Levies Amendment Bill 2019 be amended to require the Safety Levies 
Amendment Act 2019 be automatically repealed if the Work Health and Safety Act 2019 Part 15 is 
not operational within the expiration of 10 years of the Work Health and Safety Act 2019 receiving 
Royal Assent. 

 

FINDING 6 Page 14 

Clause 12A(1) of the Work Health and Safety Bill 2019 is a Henry VIII clause as it enables 
regulations, rather than an Act of Parliament, to provide whether or not Schedule 1 has effect.  

 

FINDING 7 Page 14 

Clause 12A(1) of the Work Health and Safety Bill 2019 erodes the Western Australian Parliament’s 
sovereignty and law-making powers. 

 

RECOMMENDATION 4 Page 14 

The second reading speech or Explanatory Memorandum for a bill should identify any Henry VIII 
clause in that bill, provide a rationale for it and explain its practical effect. 

 

RECOMMENDATION 5 Page 14 

The Government find an effective alternative to the current Henry VIII clause in clause 12A and 
amend the Work Health and Safety Bill 2019 accordingly. 

 



Executive summary iii 

FINDING 8 Page 16 

Clause 274(3)(b) of the Work Health and Safety Bill 2019, by proposing to apply, adopt or 
incorporate any matter contained in a document formulated, issued or published by a person or 
body ‘as in force at a particular time or from time to time’ erodes Western Australia’s 
Parliamentary sovereignty. 

 

RECOMMENDATION 6 Page 16 

The second reading speech or Explanatory Memorandum for a bill should identify any clause that 
proposes to incorporate into Western Australian law material that is in force at a particular time 
but may vary ‘from time to time’, provide a rationale for it and explain its practical effect. 

 

RECOMMENDATION 7 Page 16 

The Government find an effective alternative to the current incorporation mechanism in clause 
274(3)(b) and amend the Work Health and Safety Bill 2019 accordingly. 

 

FINDING 9 Page 19 

Clause 276(3)(c), by leaving any matter or thing to be determined, applied or approved by the 
regulator, an inspector or any other prescribed person or body of persons constitutes an 
inappropriate sub-delegation of legislative power.  

 

FINDING 10 Page 19 

Clause 276(3)(c) derogates from Western Australia’s Parliamentary sovereignty.  
 

FINDING 11 Page 20 

Clause 276(3)(d)(ii) of the Work Health and Safety Bill 2019, by proposing to apply, adopt or 
incorporate any matter contained in any document formulated, issued or published by a person or 
body ‘as in force at a particular time or as in force or remade from time to time’, derogates from 
Western Australia’s Parliamentary sovereignty.  

 

RECOMMENDATION 8 Page 20 

The second reading speech or Explanatory Memorandum for a bill should identify any clause that 
proposes to incorporate into Western Australian law material that is in force at a particular time 
but may vary ‘from time to time’, provide a rationale for it and explain its practical effect. 

 

RECOMMENDATION 9 Page 20 

The Government find an effective alternative to the current incorporation mechanism in clause 
276(3)(d) and amend the Work Health and Safety Bill 2019 accordingly. 
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1 Introduction 
1.1 On 20 February 2020, the following two bills were introduced into the Legislative Council:2 

• Work Health and Safety Bill 2019 (WHS Bill)  

• Safety Levies Amendment Bill 2019 (SLA Bill). 

1.2 The WHS Bill and the SLA Bill were referred to the Standing Committee on Uniform 
Legislation and Statutes Review (Committee) under Standing Order 126. The Committee was 
required to report to the Legislative Council by 12 May 2020, being the first Legislative 
Council sitting day following the expiry of the 45 day reporting period. 

1.3 On 6 April 2020, the President recalled the Legislative Council to meet on 16 April 2020. As 
the first sitting day following the expiry of the 45 day reporting period, the Committee’s 
report became due to be tabled on that day. 

1.4 On 16 April 2020, the Committee sought, and was granted, an extension of time in which to 
report to the Legislative Council. The Council extended the Committee’s time to report from 
16 April 2020 to 12 May 2020 or the first sitting date thereafter.3 

1.5 The WHS Bill and the SLA Bill are intended to be debated cognately in the Legislative 
Council.4 The Committee has considered both bills in this report.  

1.6 The WHS Bill seeks to introduce a single legislative framework for work health and safety 
(WHS) in Western Australia covering both general industry and the resources sector. It is 
based on model WHS legislation with modifications for Western Australia. 

1.7 The SLA Bill amends the Mines Safety and Inspection Act 1994 (MSI Act) and the Petroleum 
and Geothermal Energy Safety Levies Act 2011 (PGESL Act) to ensure the levies raised in those 
Acts are correctly imposed after amendments made as a consequence of the WHS Bill. The 
SLA Bill preserves the power to impose the safety levies. 

1.8 This report includes discussion and analysis of the:  

• background to the WHS Bill 

• Inter-Governmental Agreement for Regulatory and Operational Reform in Occupational 
Health and Safety (IGA) and its impact on Parliamentary sovereignty and law-making 
powers 

• current Western Australian occupational health and safety laws  

• WHS Bill and its impact on Parliamentary sovereignty and law-making powers 

• SLA Bill. 

                                                      
2  The bills were introduced by Hon Sue Ellery MLC, Leader of the House on behalf of Hon Alannah MacTiernan MLC, 

Minister for Regional Development, representing the Minister for Industrial Relations. 
3  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 125, Work Health and Safety Bill 2019 and Safety Levies Amendment Bill 2019 – Extension of time, 
16 April 2020, and Western Australia, Legislative Council, Parliamentary Debates (Hansard), 16 April 2020, p 2193. 

4  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 
20 February 2020, p 914. 
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2 Inquiry procedure 
2.1 The Committee posted the inquiry on its website at Uniform Legislation Committee 

homepage. The general public was immediately notified of the referral via social media.5 

2.2 Given the Committee’s terms of reference, the Committee considered that any broader 
advertising or invitation for submissions from the public was neither necessary nor 
warranted. 

3 Supporting documents 
3.1 The Committee received copies of both bills, their second reading speeches and Explanatory 

Memoranda when the bills were introduced into the Legislative Council. 

3.2 Standing Order 126(5) states: 

The Member in charge of a Bill referred to the Committee shall ensure that all 
documentation required by the Committee is provided to the Committee within 
3 working days after referral… 

3.3 Committee staff contacted the office of the Minister for Industrial Relations (Minister) three 
working days after referral of the bills and requested the information required pursuant to 
Ministerial Office Memorandum MM 2007/01.6 After several further inquiries from 
Committee staff, the information was provided by the Minister’s office on 3 March 2020, the 
seventh working day after referral.  

3.4 The Committee has strict reporting timeframes and relies on Ministers and their agencies to 
provide the Committee with supporting documentation in a timely manner. This delay 
resulted in the Committee directing time and resources to gathering the information rather 
than focusing on any issues arising from that information. 

3.5 Nevertheless, the Committee has discharged its responsibilities as expeditiously as possible, 
and has completed its functions within the time limit prescribed by the Standing Orders. 

4 Background 
4.1 Occupational health and safety laws were introduced across Australia in the 1980s, based on 

the model outlined in a United Kingdom Parliamentary committee report.7 While born from 
the same principles, each Australian jurisdiction implemented laws that reflected its own 
particular requirements. 

4.2 The laws were predominantly based on health and safety laws applying to the factory and 
construction industries. This approach inevitably led to significant variations between 

                                                      
5  Legislative Council, 20 February 2020, retrieved from 

https://twitter.com/WALegCouncil/status/1230424564645036033. 
6  Ministerial Office Memorandum MM 2007/01 requires the provision of information to the Committee such as a 

copy of the relevant inter-governmental agreement/memorandum of understanding or a copy of the 
communique from the Ministerial Council meeting at which it was agreed to introduce the legislation, a statement 
as to any timetable for the implementation of the legislation, the advantages and disadvantages to the State of 
Western Australia as a participant in the relevant scheme or agreement, any relevant constitutional issues, an 
explanation as to whether and by what mechanism the State can opt out of the scheme, the mechanisms by which 
the bill, once enacted, can be amended and, if the legislation has been developed by reference to a model bill, a 
copy of that model bill.  

7  United Kingdom, House of Commons, Committee on Safety and Health at Work, Safety and Health at Work, 
9 June 1972. 

http://intranet/parliament/commit.nsf/WCurrentNameNew/BF7B2C9193BDF5BE48257831003B03AB?OpenDocument
http://intranet/parliament/commit.nsf/WCurrentNameNew/BF7B2C9193BDF5BE48257831003B03AB?OpenDocument
https://twitter.com/WALegCouncil/status/1230424564645036033
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jurisdictions. For employers that operated across state and territory borders, each variation 
imposed additional costs to track and comply with different requirements.8 

4.3 The early work to align health and safety requirements in Australia was carried out by the 
National Occupational Health and Safety Commission.9 This included the development of 
national standards and national codes of practice in a number of key subject areas such as 
the construction industry, asbestos removal and the licensing of high risk work. 

4.4 The Minister advised ‘While this approach had some success in achieving greater consistency 
across state and territory borders, it was not uniformly adopted in each jurisdiction’.10 

Formal commitment to harmonise occupational health and safety laws 
4.5 On 3 July 2008, the Council of Australian Governments (COAG) formally committed to 

harmonising occupational health and safety laws in Australia by signing the Inter-
Governmental Agreement for Regulatory and Operational Reform in Occupational Health and 
Safety (IGA). A copy of the IGA, to which the Commonwealth and the States and Territories 
are a party, is attached at Appendix 1. 

4.6 This was the first time all jurisdictions had made a formal commitment to harmonise 
occupational health and safety laws in Australia within a set timeframe.11 

4.7 The harmonised legislation, regulations and codes were intended to cover both general 
industry and the mining industry. 

4.8 In its communique, the COAG noted: 

The harmonisation of occupational health and safety regimes has long been 
identified as a key issue for business, with the inconsistencies of current 
approaches resulting in unnecessary cost and complexity, particularly for those 
businesses that operate across jurisdictions. COAG recognised legitimate concerns 
about workplace safety and reaffirmed its requirement that there be no reduction 
or compromise in workplace safety.12 

4.9 The objects of harmonising occupational health and safety laws through a model framework 
include: 

• protecting the health and safety of workers 

• improving safety outcomes in workplaces 

• reducing compliance costs for businesses 

• improving efficiency for regulatory agencies.13 

                                                      
8  Office of the Minister for Industrial Relations, Email, 3 March 2020, Attachment C, p 1. 
9  A tripartite body including representatives from Commonwealth, state and territory occupational health and safety 

regulators, along with industry and unions.  
10  Office of the Minister for Industrial Relations, Email, 3 March 2020, Attachment C, p 1. 
11  Safe Work Australia, 18 July 2018, see: https://www.safeworkaustralia.gov.au/law-and-regulation/development-

model-whs-laws, viewed 4 March 2020. 
12  Council of Australian Governments’ meeting – Communique, Sydney, 3 July 2008, p 2. 
13  Safe Work Australia, 29 July 2019, see https://www.safeworkaustralia.gov.au/law-and-regulation/model-whs-

laws#harmonising-whs-laws, viewed 9 March 2020. 

https://www.safeworkaustralia.gov.au/law-and-regulation/development-model-whs-laws
https://www.safeworkaustralia.gov.au/law-and-regulation/development-model-whs-laws
https://www.safeworkaustralia.gov.au/law-and-regulation/model-whs-laws#harmonising-whs-laws
https://www.safeworkaustralia.gov.au/law-and-regulation/model-whs-laws#harmonising-whs-laws
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Inter-Governmental Agreement for Regulatory and Operational Reform in 
Occupational Health and Safety 
4.10 The IGA set out the principles and processes for cooperation between the Commonwealth, 

States and Territories to adopt and implement model occupational health and safety 
legislation. 

4.11 The IGA provided for the development and implementation of a complete and fully 
integrated package, consisting of a model Act, supported by model Regulations, model 
Codes of Practice and a National Compliance and Enforcement Policy. 

4.12 The Committee comments on the impact of the IGA on Parliamentary sovereignty and law-
making powers at section 5. 

National Review into Model Occupational Health and Safety Laws 
4.13 The harmonisation process commenced with the National Review into Model Occupational 

Health and Safety Laws (National Review) which made recommendations on the optimal 
structure and content of model laws capable of being adopted by all jurisdictions. 

4.14 The National Review was carried out by a panel of three independent experts14. There was 
extensive public consultation in each jurisdiction with regulators, union and employer 
organisations, industry representatives, legal professionals, academics and health and safety 
professionals.15 

4.15 The panel published reports in October 2008 and January 2009 (National Review Reports) 
that made 232 recommendations for the development of a model WHS Act to be adopted 
by all Australian jurisdictions. 

Model work health and safety laws 
4.16 In May 2009, the Workplace Relations Ministers’ Council (WRMC) responded to the 

recommendations of the National Review and set policy parameters for developing a model 
WHS Act based on those recommendations. 

4.17 This included the creation of Safe Work Australia16, an Australian government statutory body, 
to support the development of the harmonised laws. 

4.18 Safe Work Australia developed: 

• a model WHS Act which was endorsed by the WRMC on 11 December 200917  

• model WHS Regulations 

• model Codes of Practice  

together referred to in this report as Model Work Health and Safety laws (Model WHS laws). 

                                                      
14  Chaired by Mr Robin Stewart-Crompton and including Mr Barry Sherriff and Ms Stephanie Mayman.  
15  Australian Government, National Review into Model Occupational Health and Safety Laws, First Report, 

October 2008, p xx. 
16  Safe Work Australia is a tripartite national policy body jointly funded by the Commonwealth, state and territory 

governments. It includes members representing the Commonwealth, each state and territory, employers and 
worker groups. 

17  This is the Model Work Health and Safety Bill. It has been amended since its publication in 2011. The current 
version, dated 9 December 2019, includes all amendments made since 2011. It is intended to provide the basis for 
nationally consistent work health and safety laws: the Bill does not, by itself, have any legal effect. For ease of 
understanding and to distinguish it from the two referred bills, the Committee has referred to the Model Work 
Health and Safety Bill in this report as the model WHS Act.  
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4.19 The Model WHS laws were developed for implementation in all jurisdictions to the extent 
they saw fit. They do not apply in a jurisdiction unless the jurisdiction has separately taken 
action to implement the Model WHS laws as their own WHS laws, with or without variation. 

4.20 The Model WHS laws have been adopted to a greater or lesser extent by all jurisdictions, 
except Victoria and Western Australia. New Zealand has updated its WHS laws based on the 
Model WHS laws. 

Reviews of the model work health and safety laws in 2018 
4.21 There were two separate reviews of national WHS laws in 2018. 

Senate Education and Employment References Committee report 

4.22 The Senate’s Education and Employment References Committee (Senate Committee) 
reported on: 

The framework surrounding the prevention, investigation and prosecution of 
industrial deaths in Australia, with particular reference to…(a) the effectiveness and 
extent of the harmonisation of workplace safety legislation between the states, 
territories and Commonwealth;18 

4.23 Among other things, the Senate Committee recommended that Safe Work Australia work 
with Commonwealth, State and Territory governments to: 

• introduce a nationally consistent industrial manslaughter offence into the Model WHS 
laws, using the Queensland laws as a starting point  

• pursue adoption of this amendment in other jurisdictions through the formal 
harmonisation of WHS laws process.19 

Boland review 

4.24 Independent reviewer Marie Boland was commissioned by Safe Work Australia to review the 
content and operation of the Model WHS laws. Her Review of the model Work Health and 
Safety laws – Final report20 (Boland Review) was the first national review of the Model WHS 
laws since their development and implementation. 

4.25 The central findings of the Boland Review were that the Model WHS laws were largely 
operating as intended.21 The final report included 34 recommendations, many drafted to 
enhance consistent application and enforcement of the Model WHS laws across jurisdictions 
and remove complexity where possible.22 It also recommended that a new offence of 
industrial manslaughter for gross negligence causing death be included in the Model WHS 
laws.23 

Current Western Australian occupational health and safety laws  
4.26 As previously noted, Western Australia has not adopted the Model WHS laws. Safety and 

health in Western Australian workplaces is regulated by the Occupational Safety and Health 

                                                      
18  Commonwealth, Senate, Education and Employment References Committee, They never came home – the 

framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, October 2018, 
p 1. 

19  ibid., Recommendation 13. 
20  Marie Boland, Review of the model Work Health and Safety laws – Final report, December 2018.  
21  ibid., p 4. 
22  ibid., p 6. 
23  ibid., Recommendation 23b. 
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Act 1984 (OSH Act) and Occupational Safety and Health Regulations 1996 (OSH Regulations), 
supported by codes of practice and guidance notes. 

4.27 The Government’s position is that the OSH Act, together with the MSI Act: 

have served Western Australia well in the decades since they were first introduced, 
but they are now outdated.24 

4.28 The Committee was advised that ‘the reliance [in the OSH Act] on the employer/employee 
relationship has not kept pace with modern work practices’.25 

Review of current Western Australian occupational health and safety laws 

4.29 On 12 July 2017, the Government announced that work would commence to develop 
modernised work health and safety laws for Western Australia. The new laws would: 

• be substantially based on the model WHS Act, to improve consistency with the rest of 
Australia 

• provide the primary legislation for workplace health and safety across all Western 
Australian industries 

• be supported by a number of industry specific regulations to suit the State’s unique 
conditions, enabling the resources sector to continue to use a risk-based approach, and 
continuing to support the safety-case26 approach for petroleum and major hazard 
facilities.27 

4.30 Following this announcement, the Government established the Ministerial Advisory Panel on 
Work Health and Safety Reform (MAP)28 to provide advice on adopting the Model WHS laws 
in Western Australia. The MAP provided its recommendations to the Minister in April 2018.  

4.31 The WHS Bill was drafted with reference to the MAP’s recommendations. 

5 Parliamentary sovereignty issues in the Inter-
Governmental Agreement  

5.1 The Committee considers that the IGA impinges on Western Australian Parliamentary 
sovereignty and law-making powers. 

                                                      
24  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

20 February 2020, p 913. 
25  Eleanor Egan, A/Executive Officer, Office of the Minister for Industrial Relations, Email, 3 March 2020, Attachment – 

Work Health and Safety Bill 2019 Background, p 2. 
26  A safety case is a ‘written presentation of technical, management and operational information about the hazards 

and risks that may lead to a major incident at a MHF [major hazard facility], and the control of these hazards and 
risks. In the safety case, the MHF operator provides justification for the measures the operator has taken to ensure 
the safe operation of the MHF. By focusing attention on major incident prevention, the safety case can improve 
safety at the MHF. The safety case forms part of the MHF operator’s application for a MHF licence: Safe Work 
Australia, Guide for Major Hazard Facilities – Developing a Safety Case Outline, March 2012, p 2. 

27  Work Health and Safety Bill 2019, Explanatory Memorandum, Legislative Council, p 1. 
28  The membership of the MAP included representatives of unions, employers, regulators and the Government. 
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Clauses that impinge on Parliamentary sovereignty and law-making powers 

Clause 5.5.2 

5.2 Clause 5.5.2 prohibits any party from amending its legislation or introducing new legislation 
‘so as to materially affect the operation of model OHS legislation’29 unless the WRMC has 
endorsed the proposed amendment or new legislation. 

5.3 The Committee observes that clause 5.5.2 of the IGA devolves Parliament’s law-making 
powers to the Executive. Pursuant to the IGA, Western Australia (along with all other parties) 
has given the WRMC the authority to decide whether or not to endorse a proposed 
amendment or new legislation affecting work health and safety. Although Western Australia 
is represented on the WRMC, it is through a Minister representing its Executive arm of 
government. Such an arrangement can have the implication of limiting the Parliament of 
Western Australia’s responsibility to amend or make laws for the peace, order and good 
government of the State.  

5.4 While this clause impinges upon Parliament’s sovereignty to amend or make legislation, the 
Committee notes that the IGA prescribes no consequences for a party in breach. Accordingly, 
clause 5.5.2 could be considered a statement of intent. 

Clause 5.5.3 

5.5 Clause 5.5.3 provides that where the WRMC approves amendments to legislation or new 
legislation that affects the operation of the Model WHS laws, all parties will take all necessary 
steps to introduce amendments to their WHS legislation, to ensure that WHS laws remain 
nationally consistent. 

5.6 Legislative Council committees, as an extension of the Legislative Council, have a 
responsibility to review proposed legislation and recommend its rejection or amendment as 
necessary. This role is constrained in circumstances where national legislative schemes are 
presented to Parliament on the basis that they are pursuant to an intergovernmental 
agreement and, in the interests of national uniformity, ought not be rejected or amended. 
National schemes, by their nature, constrain the sovereignty of Parliament by focusing on 
considerations beyond the peace, order and good government of the State. 

5.7 While this clause impinges upon Parliament’s sovereignty to amend or make legislation, the 
Committee notes that the IGA prescribes no consequences for a party in breach. Accordingly, 
clause 5.5.3 could be considered a statement of intent.  

No provision to withdraw from IGA 

5.8 The IGA provides no mechanism for Western Australia to withdraw from it. This impacts on 
State sovereignty. The Parliament of Western Australia should be notified of any withdrawal 
from the IGA by Western Australia or any other party to the IGA. 

FINDING 1 

The Inter-Governmental Agreement for Regulatory and Operational Reform in Occupational Health 
and Safety impinges upon the sovereignty and law-making powers of the Parliament of Western 
Australia. 

                                                      
29  The IGA uses the term ‘Model OHS legislation’ which it defines as ‘legislation, regulations and codes of practice 

developed by [Safe Work Australia]’. The Committee has used the term Model WHS laws. 
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Clause preserves Parliamentary sovereignty and law-making powers 

5.9 Notwithstanding the above, the IGA recognises that each party to the agreement is a 
sovereign jurisdiction.  

Clause 5.1.8 

5.10 The IGA requires each jurisdiction to ‘enact or otherwise give effect to their own laws that 
mirror the model laws as far as possible having regard to the drafting protocols in each 
jurisdiction’.30 It states: 

The adoption and implementation of model OHS legislation is not intended to 
prevent jurisdictions from enacting or otherwise giving effect to additional 
provisions, provided these do not materially affect the operation of the model 
legislation...31 

5.11 This clause preserves Western Australian Parliamentary sovereignty as it allows the 
enactment of legislation in this jurisdiction with such variations as necessary to meet the 
State’s unique requirements. 

6 Work Health and Safety Bill 2019 
6.1 The WHS Bill seeks to introduce into Western Australia a single framework for WHS covering 

both general industry and the resource sector. Its stated object is to ‘provide for a balanced 
and nationally consistent framework to secure the health and safety of workers and 
workplaces’.32 

6.2 The WHS Bill is based on the model WHS Act, with modifications for Western Australia. It 
also includes amendments to the model WHS Act based on the recommendations made by 
reviews of WHS laws in other jurisdictions. The Leader of the House said: 

We have been able to take advantage of the experience of others, and those 
reviews, to update and refine the [WHS] bill. The bill includes key reforms 
recommended by Ms Boland…33 

6.3 Key features of the WHS Bill include: 

• a primary duty of care requiring persons conducting a business or undertaking to, so far 
as is reasonably practicable, ensure the health and safety of workers and others who may 
be affected by the carrying out of work 

• duties of care for persons who influence the way work is carried out, including WHS 
service providers, as well as the integrity of products used for work 

• a requirement that ‘officers’ exercise ‘due diligence’ to ensure compliance 

• reporting requirements for ‘notifiable incidents’ such as the serious illness, injury or 
death of persons and dangerous incidents arising out of the conduct of a business or 
undertaking 

                                                      
30 Inter-Governmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety, made 

between the Commonwealth of Australia and all States and Territories, 3 July 2008, clause 5.1.7. 
31 ibid., clause 5.1.8. 
32  Work Health and Safety Bill 2019 cl 3(1). 
33  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

20 February 2020, p 913. 



 9 

• a framework to establish a general scheme for authorisations such as licences, permits 
and registrations (for example, for persons engaged in high risk work or users of certain 
plant or substances) including provisions for automated authorisations 

• provision for consultation on WHS matters, participation and representation provisions 

• provision for the resolution of WHS issues 

• protection against discrimination for those who exercise or perform or seek to exercise 
or perform powers, functions or rights under the Bill 

• provision for enforcement and compliance including a compliance role for WHS 
inspectors 

• the continuation of Western Australia’s peak tripartite consultative bodies, consolidated 
and re-established as the Work Health and Safety Commission and the Mining and 
Petroleum Advisory Committee.34 

6.4 The WHS Bill also repeals the following: 

• Occupational Safety and Health Act 1984 

• Occupational Safety and Health Regulations 1996 

• Mines Safety and Inspection Regulations 1995 

• various regulations made under petroleum legislation.35 

6.5 The WHS Bill makes consequential amendments to 13 other Western Australian Acts.  

Structure of the WHS Bill 
6.6 The WHS Bill contains: 

• 425 clauses in 16 Parts 

• three schedules. 

6.7 As noted, the WHS Bill is based on the model WHS Act with modifications for Western 
Australia. The numbering of Parts, Divisions and sections in the WHS Bill generally, but not 
always, corresponds to the numbering of Parts, Divisions and sections in the model WHS Act. 
To facilitate this correspondence, some Part, Division and clause numbers are included in the 
WHS Bill although they are not used for Western Australia (see for example Part 7 which 
contains clause and division numbers but no substantive text). 

Structure of uniform legislation 

6.8 The WHS Bill is ‘model’ legislation. Also known as mirror legislation, this involves enacting 
Western Australian legislation that reflects relevant national policy and, as far as possible, the 
laws of other jurisdictions, but with variations accommodating local requirements. Former 
President of the Legislative Council, Hon Barry House MLC, described this structure as, 
theoretically, the least disadvantageous to State legislative sovereignty because: 

                                                      
34  Work Health and Safety Bill 2019, Explanatory Memorandum, Legislative Council, pp 1-2. 
35  Regulations under the Petroleum and Geothermal Energy Resources Act 1967, Petroleum and Geothermal Energy 

Safety Levies Act 2011, Petroleum Pipelines Act 1969 and Petroleum (Submerged Lands) Act 1982. 
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it is the only structure where the legislation and any amendments are always 
within the control of each jurisdiction’s own Parliament, as they each implement 
their own version of an agreed model law.36 

6.9 This structure of uniform legislation does not compromise Western Australia’s sovereignty. 
The Western Australian Parliament can amend the WHS Bill and the SLA Bill, once enacted, to 
suit the State’s requirements.  

6.10 If the model WHS Act is amended in the future, the Western Australian Parliament will 
determine the adoption of those changes as part of Western Australian law. 

6.11 Western Australia can opt out of the harmonised WHS laws at any time by repealing the 
enacted WHS Bill and SLA Bill and replacing them with workplace safety laws of its choice. 

Clauses that may impinge upon Parliamentary sovereignty and law-making 
powers 

Clause 2 – Commencement  

6.12 Clause 2(a) of the WHS Bill provides that Part 1 of the Work Health and Safety Act 2019 (Act), 
other than Divisions 2 to 6, will come into operation on the day of Royal Assent. 

6.13 Clause 2(b) of the WHS Bill provides that the rest of the Act will come into operation on a 
day fixed by proclamation. 

6.14 As the Committee stated in its Report 115, proclamation is an executive action and affects 
the Parliament’s sovereignty as the commencement dates will be controlled by the 
Executive.37 There should be sound reasons for Parliament to permit commencement by 
proclamation.38 

6.15 There is nothing in the WHS Bill that requires proclamation of the rest of the Act within a 
specified time. It is conceivable that a proclamation may never be made and the will of the 
Parliament, in passing the WHS Bill, would be frustrated. While the Committee concedes that 
this scenario is unlikely to occur in relation to the WHS Bill, it has occurred in the past with 
respect to other enacted bills.39 

6.16 The Explanatory Memorandum for the WHS Bill states, in justification of this provision, that it 
permits time for supporting regulations to be developed.40 

                                                      
36  When a Nod and a Wink Amounts to an Intergovernmental Agreement. Issues faced by the Legislative Council of 

Western Australia in the identification and scrutiny of uniform legislation. A paper presented by former President 
of the Legislative Council, Hon Barry House MLC, Parliament of Western Australia, Darwin, July 2010. 

37  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, Report 
115, Education and Care Services National Law (WA) Amendment Bill 2018, 14 August 2018, p 14. 

38  Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes 
Review, Report 124, Inquiry into the Form and Content of the Statute Book, 19 November 2019, p 19, para 3.62, 
Finding 6 and Recommendation 5. 

39  For example, see Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation 
and Statutes Review, Report 79, Interim report: Inquiry into the Form and Content of the Statute Book, 
15 November 2012, p 7, Recommendation 4 and Appendix 7 (which lists 70 statues with Royal Assent but not 
proclaimed) and Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation 
and Statutes Review, Report 124, Inquiry into the Form and Content of the Statute Book, 19 November 2019, p 19, 
para 3.62, Finding 6 and Recommendation 5 and p 26, paras 3.97-3.98 and Recommendation 6. 

40  Work Health and Safety Bill 2019, Explanatory Memorandum, Legislative Council, p 7. 
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6.17 The Minister’s office advised: 

Implementation is subject to the finalisation of supporting regulations which will 
contain a number of transition periods depending on the topic being regulated. A 
general approach of 6 months implementation is envisaged as a minimum.41 

Minister’s advice 

6.18 The Committee asked the Minister for Industrial Relations (Minister): 

6.18.1 When he expected supporting regulations for the WHS Bill to be finalised? 

6.18.2 When he expected the Act in its entirety to be operational? 

6.18.3 Whether there was any realistic prospect that the Act would not be in operation 
within 10 years of its receiving Royal Assent and whether there was any reason why, 
if not in operation, the Act ought not to be automatically repealed at the expiration 
of 10 years?42 

6.19 The Minister responded by letter dated 27 March 2020, along with three Attachments (A, B 
and C) addressing the Committee’s queries. In response to a further query, he sent a letter 
dated 9 April 2020 with a revised and corrected Attachment A. Both of the Minister’s letters, 
the corrected Attachment A, and Attachments B and C appear as Appendix 2 to this report.  

6.20 The Minister advised that it was likely that the WHS regulations would be gazetted in 2021 
and intended that the Act in its entirety would be brought into operation in 2021. He was 
prepared to arrange for the drafting of a clause to give effect to the automatic repeal of the 
WHS Bill after 10 years, were it not in operation, consistent with the suggestion in 
paragraph 6.18.3.  

6.21 The Committee accepts the Minister’s explanation as justifying an extended, but not an 
open-ended, period for commencement. The Committee also notes there is nothing in the 
WHS Bill that would require a Proclamation to be issued within some specified time after the 
regulations have been finalised. The Committee appreciates the Minister’s preparedness to 
include in the WHS Bill a clause automatically repealing the Act after 10 years if it is not 
operational. 

FINDING 2 

Clause 2(b) of the Work Health and Safety Bill 2019, in providing that the Executive determines 
commencement dates, erodes the Western Australian Parliament’s sovereignty and law-making 
powers.  

 

FINDING 3 

There are acceptable reasons for justifying an extended, but not an open-ended, period for 
commencement. 

 

FINDING 4 

There is nothing in the Work Health and Safety Bill 2019 that would require a Proclamation to be 
issued within some specified time after the regulations have been finalised. 

 

                                                      
41  Eleanor Egan, A/Executive Officer, Office of the Hon Bill Johnston MLA, Email, 3 March 2010, Attachment 1. 
42  This is consistent with the Committee’s recommendations in its Report 124, Inquiry into the Form and Content of 

the Statute Book: see footnotes 37 and 38. 
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FINDING 5 

The Minister for Industrial Relations is prepared to include in the Work Health and Safety Bill 2019 
a clause automatically repealing the Act after 10 years if it is not operational. 

 

RECOMMENDATION 1 

Clause 2 of the Work Health and Safety Bill 2019 be amended to require the Work Health and 
Safety Act 2019, if not operational within the expiration of 10 years of receiving Royal Assent, be 
automatically repealed on that date.  

 

RECOMMENDATION 2 

Clause 2 of the Work Health and Safety Bill 2019 be amended to require any provision of the 
Work Health and Safety Act 2019 not operational within the expiration of 10 years of the Act 
receiving Royal Assent be automatically repealed on that date. 

6.22 Clause 2(b) of the SLA Bill provides that the substance of the Safety Levies Amendment 
Act 2019 comes into operation on the day on which the Work Health and Safety Act 2019 
Part 15 comes into operation. If Recommendation 2 is adopted, Part 15 would automatically 
be repealed if it does not come into operation within 10 years of the Work Health and Safety 
Act 2019 receiving Royal Assent. The substantive provisions of the Safety Levies Amendment 
Act 2019 would not operate and that Act should also be removed from the statute book.  

 

RECOMMENDATION 3 

Clause 2 of the Safety Levies Amendment Bill 2019 be amended to require the Safety Levies 
Amendment Act 2019 be automatically repealed if the Work Health and Safety Act 2019 Part 15 is 
not operational within the expiration of 10 years of the Work Health and Safety Act 2019 receiving 
Royal Assent. 

Clause 12A – Effect of Schedule 1 

6.23 Clause 12A(1) provides that ‘Schedule 1, which is about dangerous goods and high risk plant, 
has effect only if the regulations provide that it has effect’.  

Henry VIII clause 

6.24 A ‘Henry VIII clause’ is a section of an Act of Parliament which enables the Act to be expressly 
or impliedly amended by subordinate legislation or Executive action.43 A Henry VIII clause 
gives a subordinate instrument (in this case, regulations) the same effect on an Act as an 
amendment to that Act. 

6.25 Clause 12A(1) is a Henry VIII clause as it enables regulations, rather than an Act of 
Parliament, to determine whether or not Schedule 1 has effect. It purports to enable 
regulations to determine the operation of the proposed Act. 

6.26 The Committee’s position on Henry VIII clauses has been well documented in previous 
Committee reports.44 Such clauses are objectionable as they offend the principle of the 

                                                      
43  Queensland, Legislative Assembly, Scrutiny of Legislation Committee, The use of “Henry VII” Clauses in Queensland 

Legislation, January 1997, p 24. 
44  See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 70, Business Names (Commonwealth Powers) Bill 2011, March 2012, p 7, Western Australia, Legislative 
Council, Standing Committee on Uniform Legislation and Statutes Review, Report 91, Rail Safety National Law 
(WA) Bill 2014, March 2015, pp 19–20 and Western Australia, Legislative Council, Standing Committee on Uniform 
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separation of powers, give insufficient regard to the institution of Parliament as the supreme 
legislature and delegate to the Executive the Parliament’s sovereign function to legislate.  

Henry VIII clauses should be justified in explanatory materials 

6.27 The Committee’s approach is that Parliament ought not enact Henry VIII clauses without 
sound reason. The purpose of a proposed Henry VIII clause should be clearly explained and 
justified in the government’s explanatory materials in support of its bill. This enables the 
Legislative Council to weigh the desirability of such a clause in the particular circumstances 
against its impact on the institution of Parliament.45 

6.28 The Executive is accountable to the Parliament as the law-making body in the Westminster 
system of government. Essential to achieving this accountability is its responsibility to fully 
disclose to Parliament any information relevant to the policy and intended operation of a bill. 
The Committee has said: 

A quality explanatory memorandum, which should contain an explanation for any 
provision within a bill that appears to infringe the terms of reference of the 
relevant parliamentary committee scrutinising the proposed legislation, will assist 
the Executive in fulfilling this duty.46 

6.29 The Committee made the following recommendation in its Report 55: 

The Committee recommends that when introducing a bill to the Legislative Council 
that proposes a Henry VIII clause, the responsible Minister provide in the 
Explanatory Memorandum the rationale for that provision.47 

No justification in explanatory materials for WHS Bill  

6.30 The Explanatory Memorandum for the WHS Bill does not identify clause 12A as a 
Henry VIII clause. Indeed, it does not refer to, or explain, clause 12A at all.  

6.31 The second reading speech for the WHS Bill similarly failed to identify clause 12A as a Henry 
VIII clause. 

Minister’s advice 

6.32 The Committee asked the Minister: 

6.32.1 What is the rationale for clause 12A(1)? 

6.32.2 Why an explanation of clause 12A(1) was not included in the Explanatory 
Memorandum? 

6.33 The Minister explained, in his letter dated 27 March 2020 (Appendix 2), that clauses 3(1)(a) 
and 3(2) of the model WHS Bill gave the option of including specified types of substances or 
plant as a means of attaining the main object of the model WHS Act. One such option, in 
Schedule 1 of the model WHS Act and reproduced in the WHS Bill, applies the model WHS 

                                                      
Legislation and Statutes Review, Report 121, Child Support (Commonwealth Powers) Bill 2018. A detailed review of 
Henry VIII clauses is also contained in Western Australia, Legislative Council, Standing Committee on Legislation, 
Report 19, Revenue Laws Amendment Bill 2012, September 2012.  

45  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 
Report 55, Trade Measurement Legislation (Amendment and Expiry) Bill 2010, 11 November 2010, p 12. 

46  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 
Report 89, Gene Technology (Western Australia) Bill 2014, 10 March 2015, p 18. 

47  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 
Report 55, Trade Measurement Legislation (Amendment and Expiry) Bill 2010, 11 November 2010, 
p 12 (Recommendation 2). 
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Act to dangerous goods and high risk plant. Each jurisdiction could choose whether to select 
that option. However, it has no application until specifically adopted by Western Australia 
and regulations are made to give it effect.  

6.34 Bringing dangerous goods within the operation of the WHS Bill is currently under 
consideration.48 Clause 12A is intended to clarify that Schedule 1 is of no effect unless a 
decision is made to bring dangerous goods within the Act and regulations are made to give 
that decision substantive effect. The Government preferred to do this, rather than create 
confusion by the use of optional words within clause 3 and jurisdictional notes as done in the 
model WHS Bill. 

6.35 While the Minister contends that the matter is explained through the bullet points under 
paragraph 1 and in paragraphs 931-933 of the Explanatory Memorandum, they do not clarify 
the use of, and need for, a Henry VIII clause. The Minister in his response acknowledged that 
clause 12A was ‘potentially’ a Henry VIII clause and that he would ‘welcome advice from the 
Committee about alternative means to achieve’ the desired outcome.49 

Committee comment 

6.36 The Committee appreciates the Government’s desire to facilitate understanding of the 
operation of Schedule 1 of the WHS Bill. 

6.37 However, the Committee notes that the Explanatory Memorandum for the WHS Bill did not 
acknowledge and draw Parliament’s attention to clause 12A potentially being a Henry VIII 
clause and offer an explanation for its use.  

6.38 It would have been desirable for the Explanatory Memorandum to have alerted Parliament to 
the issue.  

FINDING 6 

Clause 12A(1) of the Work Health and Safety Bill 2019 is a Henry VIII clause as it enables 
regulations, rather than an Act of Parliament, to provide whether or not Schedule 1 has effect.  

 

FINDING 7 

Clause 12A(1) of the Work Health and Safety Bill 2019 erodes the Western Australian Parliament’s 
sovereignty and law-making powers. 

 

RECOMMENDATION 4 

The second reading speech or Explanatory Memorandum for a bill should identify any Henry VIII 
clause in that bill, provide a rationale for it and explain its practical effect. 

 

RECOMMENDATION 5 

The Government find an effective alternative to the current Henry VIII clause in clause 12A and 
amend the Work Health and Safety Bill 2019 accordingly. 

                                                      
48  Hon Bill Johnston MLA, Minister for Industrial Relations, Letter, 27 March 2020, Attachment A, p 2.  
49  ibid.  
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Clause 274(3)(b) – Approved codes of practice 

6.39 Part 14 Division 2 of the WHS Bill deals with codes of practice. The Minister may approve a 
code of practice for the purposes of the Act and vary or revoke it50, subject only to a process 
involving consultation between unions and employer organisations.51 

6.40 However, clause 274(3)(b) provides that a code of practice may apply, adopt or incorporate 
anything in a document ‘formulated, issued or published’ by a person or body, with or 
without modification or ‘as in force at a particular time or from time to time’. 

6.41 The codes of practice are admissible in proceedings for an offence against the Act ‘as 
evidence of whether or not a duty or obligation under [the] Act has been complied with’.52 

6.42 The Committee considered the effect of the words ‘from time to time’ in its Report 119.53 
The Committee’s view was that: 

The ‘from time to time’ approach ensures immediate uniformity across 
jurisdictions, but unquestionably erodes Western Australian Parliamentary 
sovereignty, as there is no Parliamentary oversight of law that will apply in Western 
Australia before that law comes into operation.54 

6.43 The Committee considered this matter so significant it recommended that the clause with 
the words ‘from time to time’ not be passed.55 

6.44 The Western Australian Parliament accepted the Committee’s recommendation.56 

6.45 The Committee reiterates its previously stated position that a provision in an Act which 
purports to apply, adopt or incorporate any matter contained in a document formulated, 
issued or published by a person or body ‘as in force at a particular time or from time to time’ 
erodes Western Australia’s Parliamentary sovereignty. 

No justification in explanatory materials for WHS Bill  

6.46 The explanatory materials for a clause of such significance should explain or justify the 
provision. 

6.47 The Explanatory Memorandum for the WHS Bill paraphrases clause 274 rather than explain it 
or justify why the provision is necessary.  

6.48 An explanation addresses the rationale for, and practical effect of, the terms of a bill. 
Amongst other things, an explanation deals with impacts that are not apparent from the 
terms of a clause of the Bill itself. 

6.49 The Committee has a limited timeframe for its inquiries. Deficient explanatory materials 
result in the Committee directing time and resources to gathering preliminary information, 
rather than focussing on any issues arising when that preliminary information is considered.  

                                                      
50  Work Health and Safety Bill 2019 cl 274(1). 
51  ibid., cl 274(2). 
52  ibid., cl 275(2). 
53  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 119, Fair Trading Amendment Bill 2018, 20 November 2018.  
54  ibid., p 14.  
55  ibid., Recommendation 1. 
56  Western Australia, Legislative Council, Parliamentary Debates (Hansard), 21 March 2019, pp 1642 - 62 and 

pp 1672 – 73. 
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Minister’s advice 

6.50 The Committee asked the Minister: 

6.50.1 What codes of practice and/or matters contained in a document are intended to be 
approved, applied, adopted or incorporated under proposed section 274(3)(b) of the 
proposed Work Health and Safety Act 2019? Please advise the intended effect of 
each. 

6.50.2 Why an explanation of the effect of clause 274(3)(b) was not included in the 
Explanatory Memorandum for the Bill? 

6.51 The Minister’s response to these questions is at 1.6 and 1.7 of Attachment A of his 
correspondence, reproduced in Appendix 2 of this report. 

Committee comment 

6.52 It is unfortunate that the Explanatory Memorandum for the WHS Bill simply paraphrases 
clause 274 and does not explain or justify why the incorporation of codes of practice into the 
law of Western Australia by this means is appropriate and necessary in this instance.  

6.53 The Committee considers that the explanatory materials in support of the WHS Bill ought to 
have drawn the Parliament’s attention to this question, given its impact on Western 
Australia’s Parliament sovereignty, and explained why it was being done.  

 

FINDING 8 

Clause 274(3)(b) of the Work Health and Safety Bill 2019, by proposing to apply, adopt or 
incorporate any matter contained in a document formulated, issued or published by a person or 
body ‘as in force at a particular time or from time to time’ erodes Western Australia’s 
Parliamentary sovereignty. 

 

RECOMMENDATION 6 

The second reading speech or Explanatory Memorandum for a bill should identify any clause that 
proposes to incorporate into Western Australian law material that is in force at a particular time 
but may vary ‘from time to time’, provide a rationale for it and explain its practical effect. 

 

RECOMMENDATION 7 

The Government find an effective alternative to the current incorporation mechanism in clause 
274(3)(b) and amend the Work Health and Safety Bill 2019 accordingly. 

Clause 276(3)(c) – Regulation-making powers  

6.54 Part 14 Division 3 of the WHS Bill deals with regulation-making powers. The Governor may 
make regulations in relation to ‘any matter relating to work health and safety’ and ‘any 
matter or thing required or permitted by [the] Act to be prescribed or that is necessary or 
convenient to be prescribed to give effect to [the] Act’.57   

                                                      
57  Work Health and Safety Bill 2019 cl 276(1). 
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6.55 Clause 276(3)(c) provides the regulations may: 

leave any matter or thing to be, from time to time, determined, applied or 
approved by the regulator, an inspector or any other prescribed person or body of 
persons; 

6.56 The Committee considers that this may constitute an inappropriate sub-delegation of 
legislation-making power. 

6.57 It is a fundamental legislative principle that legislative power should only be delegated in 
appropriate cases and to appropriate persons. Further, there is a general rule against sub-
delegation; namely, a person cannot, without authority, delegate legislative power that has 
been delegated.58 

6.58 An unguided sub-delegation of legislation-making power occurs where such power is 
delegated without appropriate guidelines or limitations. This may constitute an improper 
delegation and one that impinges on Parliamentary sovereignty. 

6.59 It is not always easy to distinguish between legislative and non-legislative (administrative) 
provisions. A number of cases have defined the legislative/administrative borderline in terms 
of whether the legislature has sufficiently circumscribed the way in which that discretion is to 
be exercised by laying down guidelines within which the administrator must act.59 

6.60 It has been said: 

The wider the field of operation left to the subdelegate, the more likely it is that 
the court will take the view there has been a subdelegation of legislative power. 
Where, on the other hand, the matters left to be carried out by the subdelegate 
are questions of detail which merely fill the gaps left in the legislation itself, or 
which are to be carried out in accordance with guidelines laid down in the 
legislation, the more likely it will be that the courts will determine that the 
subdelegate is exercising administrative powers only, and the subdelegation will 
be valid.60 

6.61 The Full Court of the Federal Court considered a number of factors indicating legislative 
characteristics in RG Capital Radio Ltd v Australian Broadcasting Authority.61 Justice Edelman 
summarised and adapted these as follows:  

(a) the greater the control that Parliament has over the power reposed in the 
executive the more legislative the instrument will be in effect; 

(b) a requirement of wide public consultation before an instrument takes effect is 
an indicator that it has legislative effect; 

(c) the wider the range of considerations that the decision-maker is entitled to 
take into account, the more likely the instrument will be characterised as 
legislative in effect; 

(d) a broad nature and impact of the decision will be another indicator of 
legislative effect; 

                                                      
58  DC Pearce and S Argument, Delegated Legislation in Australia, Fifth Edition, LexisNexis Butterworths, Australia, 

2017, p 391. 
59  ibid., p 398. 
60  ibid., p 401. 
61  RG Capital Radio Ltd v Australian Broadcasting Authority [2001] FCA 855; (2001) 113 FCR 185. 
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(e) the absence of executive control of the decision indicates that it has a 
legislative effect; and 

(f) the omission of a power of merits review by an administrative tribunal is 
another indicator of legislative effect.62 

6.62 Justice Edelman noted that these are not exhaustive factors. He said: 

At the end of the day, the question of whether an instrument has legislative effect 
is to be answered by considering whether the instrument bears sufficient 
resemblance to legislation, having regard to those qualities usually present in 
legislation. The more legislative qualities that are present in the instrument the 
more it is likely to have a legislative effect.63 

6.63 The Committee notes the broad nature of the power of sub-delegation in clause 276(3)(c) 
and the lack of criteria or guidance governing what sort of matter or thing is intended to be 
determined, applied or approved by the regulator, an inspector or any other prescribed 
person or body of persons. ‘Matter or thing’ is extremely broad language. 

6.64 The Committee asked the Minister to provide criteria to explain what sorts of matters or 
things this provision is intended to cover. The Minister’s response is at 1.8 and 1.9 of 
Attachment A of his correspondence, reproduced in Appendix 2 of this report. 

Committee comment 

6.65 Clause 276(3) in its terms can operate very broadly. The Minister, in substance, asserts that it 
is necessary to provide for a variety of matters of detail that are already dealt with under the 
current OHS Act and OSH Regulations. He also says that the: 

functions of these persons and bodies are provided in the WHS Bill 2019 and act 
as the primary constraint on their decision-making abilities. It is appropriate that a 
person appointed or delegated under a scheme established in the primary Act is 
empowered to make decisions within the constraints imposed by the Act.64 

6.66 However, this does not address to the Committee’s satisfaction a number of concerns 
regarding the breadth of the regulation-making power. Apart from the breadth of the ability 
to delegate ‘any matter or thing’ to be ‘determined, applied or approved’ by the regulator or 
an inspector, the regulations may invest that sub-delegated power to ‘any other prescribed 
person or body of persons’.65  

6.67 ‘Prescribed’ does not appear to be defined in the WHS Bill. 

6.68 Section 5 of the Interpretation Act 1984 defines ‘prescribed’ as meaning: 

(a) prescribed by or under the written law in which the word occurs; and 

(b) in a case where reference is made to anything prescribed by a written law 
other than the law in which the word occurs, includes anything prescribed by 
subsidiary legislation made under that other written law; 

6.69 There appears no limit on who may be ‘prescribed’ pursuant to regulations. 

                                                      
62  Sea Shepherd Australia Ltd v The State of Western Australia [2014] WASC 66 at 23-4. 
63  ibid., at 24. 
64  Hon Bill Johnston MLA, Minister for Industrial Relations, Letter, 9 April 2020, Attachment A, p 3.  
65  Work Health and Safety Bill 2019 cl 276(3)(c). 
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6.70 Although the Minister refers to existing practice, the Committee has not been able to 
compare what is currently in place under the OHS Act and OSH Regulations with what may 
be possible under the WHS Bill. 

FINDING 9 

Clause 276(3)(c), by leaving any matter or thing to be determined, applied or approved by the 
regulator, an inspector or any other prescribed person or body of persons constitutes an 
inappropriate sub-delegation of legislative power.  

 

FINDING 10 

Clause 276(3)(c) derogates from Western Australia’s Parliamentary sovereignty.  

Clause 276(3)(d)(ii) – Regulation-making power  

6.71 Part 14 Division 3 of the WHS Bill deals with regulation-making powers. The Governor may 
make regulations in relation to ‘any matter relating to work health and safety’ and ‘any 
matter or thing required or permitted by [the] Act to be prescribed or that is necessary or 
convenient to be prescribed to give effect to [the] Act’.66 

6.72 Clause 276(3)(d)(ii) provides that regulations may ‘apply, adopt or incorporate any matter 
contained in any document formulated, issued or published by a person or body whether 
with or without modification or as in force at a particular time or as in force or remade from 
time to time’.  

6.73 The Committee reiterates its previously stated position that a provision in an Act which 
purports to apply, adopt or incorporate any matter contained in a document formulated, 
issued or published by a person or body ‘as in force at a particular time or…from time to 
time’ erodes Western Australia’s Parliamentary sovereignty. 

No justification in explanatory materials for WHS Bill  

6.74 The explanatory materials for a clause of such significance should explain and justify the 
provision. 

6.75 The Explanatory Memorandum for the WHS Bill paraphrases clause 276 rather than explain it 
or justify why the provision is necessary.  

6.76 The Committee restates its comments at paragraphs 6.48 and 6.49 above. 

Minister’s advice 

6.77 The Committee asked the Minister: 

6.77.1 What matters are intended to be applied, adopted or incorporated under section 
276(3)(d) of the proposed Work Health and Safety Act 2019? Please advise the 
intended effect of each. 

6.77.2 Why an explanation of the effect of clause 276(3)(d) was not included in the 
Explanatory Memorandum for the Bill? 

6.78 The Minister’s response to these questions is at 1.10 (on page 5) and 1.10 [sic] (on page 6) of 
Attachment A of his correspondence, reproduced in Appendix 2 of this report. 

                                                      
66  Work Health and Safety Bill 2019 cl 276(1). 
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6.79 The Minister advised that clause 276(3)(d) ‘permits the inclusion of Technical Standards in 
the WHS Regulations’ and that this ‘is not a new feature of Western Australian law’.67 He sets 
out what those standards might be. 

Committee comment 

6.80 It is unfortunate that the Explanatory Memorandum for the WHS Bill simply paraphrases 
clause 276 and does not explain or justify why the application, adoption or incorporation of 
any matter contained in any document formulated, issued or published by a person or body 
‘as in force at a particular time or…from time to time’ into the law of Western Australia by 
this means is appropriate and necessary in this instance.  

6.81 The Committee considers that the explanatory materials in support of the WHS Bill ought to 
have drawn the Parliament’s attention to this question, given its impact on Western 
Australia’s Parliament sovereignty, and explained why it was being done.  

6.82 Although the Minister advises that clause will permit the inclusion of technical standards in 
the WHS regulations, it is framed far more broadly than that and theoretically may permit 
the incorporation into Western Australian law the content of any document. 

FINDING 11 

Clause 276(3)(d)(ii) of the Work Health and Safety Bill 2019, by proposing to apply, adopt or 
incorporate any matter contained in any document formulated, issued or published by a person or 
body ‘as in force at a particular time or as in force or remade from time to time’, derogates from 
Western Australia’s Parliamentary sovereignty.  

 

RECOMMENDATION 8 

The second reading speech or Explanatory Memorandum for a bill should identify any clause that 
proposes to incorporate into Western Australian law material that is in force at a particular time 
but may vary ‘from time to time’, provide a rationale for it and explain its practical effect. 

 

RECOMMENDATION 9 

The Government find an effective alternative to the current incorporation mechanism in clause 
276(3)(d) and amend the Work Health and Safety Bill 2019 accordingly. 

Schedule 1 clauses 5 and 6 – Application of Act to dangerous goods and high risk plant 

6.83 Schedule 1 of the WHS Bill extends the application of the proposed Act to apply to the: 

• storage and handling of dangerous goods even if the dangerous goods are not at a 
workplace or for use in carrying out work (Schedule 1 clause 1) 

• operation or use of high risk plant, affecting public safety, even if the plant is not 
situated, operated or used at a workplace or for use in carrying out work (Schedule 1 
clause 3). 

                                                      
67  Hon Bill Johnston MLA, Minister for Industrial Relations, Letter, 9 April 2020, Attachment A, p 5.  
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6.84 Schedule 1 also provides that for the purposes of clauses 1 and 3 of Schedule 1, the terms: 

• carrying out work 

• workplace 

• work health and safety 

include the meanings given to those terms in Schedule 1.68 

6.85 The Committee has no Parliamentary sovereignty concerns with these provisions as 
Schedules form part of the WHS Bill and as such may modify its operation.69 

Clause 5 of Schedule 1 

6.86 Clause 5 of Schedule 1 makes the operation of the Schedule subject to any exclusions or 
modifications prescribed by the regulations. 

Clause 6 of Schedule 1 

6.87 Clause 6 of Schedule 1 provides that: 

• ‘dangerous goods’ means anything prescribed as dangerous goods 

• ‘high risk plant’ means plant prescribed as high risk plant. 

Henry VIII clauses 

6.88 Clause 5 of Schedule 1 is a Henry VIII clause70 as it enables regulations, rather than an Act of 
Parliament, to prescribe the extent to which Schedule 1 has effect. It purports to enable 
Executive-made regulations to determine the operation of the proposed WHS Act. 

6.89 Clause 6 of Schedule 1 is also a Henry VIII clause as it permits the regulations to determine 
the matters to which the Schedule applies. That is, it allows Executive-made regulations to 
prescribe what are ‘dangerous goods’ and ‘high risk plant’ and so determine the scope of the 
proposed WHS Act. 

6.90 As previously noted, the Committee’s position is that Henry VIII clauses are objectionable as 
they offend the separation of powers doctrine and give insufficient regard to the institution 
of Parliament as the supreme legislature by eroding the sovereign function of Parliament to 
legislate.  

Henry VIII clauses should be justified in explanatory materials 

6.91 The Committee has noted in paragraphs 6.27 to 6.29 its position with respect to Henry VIII 
clauses and that they should be explained and justified in the explanatory materials for a bill. 

Explanation in explanatory materials for WHS Bill 

6.92 The Explanatory Memorandum for Schedule 1 goes some way to explaining why Henry VIII 
clauses have been included in the WHS Bill. It states: 

The potential to include dangerous goods legislation under the [WHS] Bill will be 
considered after the [WHS] Bill commences. The first stage of this process will 
rationalise dangerous goods regulations (while retaining them under the 

                                                      
68  Work Health and Safety Bill 2019 Schedule 1 cl 2 and 4. 
69  Schedules form part of the written law: Interpretation Act 1984 s 31(2). In any case, at common law a schedule is 

regarded as part of an Act. See: D Pearce, Statutory Interpretation in Australia Ninth Edition, LexisNexis 
Butterworths, Sydney, 2019, p 32. 

70  Refer to the paragraphs 6.24 to 6.26. 
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[Dangerous Goods Safety Act 2004]), and the second stage will review whether it is 
possible to bring dangerous goods laws under the [WHS] Bill. 

The inclusion of Schedule 1 in the [WHS] Bill should not be taken to pre-empt the 
outcome of the second stage review of the dangerous goods legislation. Schedule 
1 will not be operational at commencement as the terms ‘dangerous goods’ and 
‘high risk plant’ will not be defined in the regulations.71 

6.93 This explanation falls short of the standard the Committee expects. Simply stating that 
Schedule 1 will not be operational at commencement provides no guarantee this will be the 
case, either at commencement or at some future time. 

Minister’s advice 

6.94 The Committee asked the Minister: 

6.94.1 Why was the prospect of including dangerous goods legislation under the WHS Bill 
not decided before the Bill was introduced?  

6.95 The Minister’s response to these questions is at 1.11 [sic] (on page 6) of Attachment A of his 
correspondence, reproduced in Appendix 2 of this report. 

6.96 In essence, the Minister advises that the MAP recommended a two-stage process for the 
reform of dangerous goods legislation in Western Australia, the first being to reduce the 
existing regulatory framework for dangerous goods and the second being to review 
approaches to incorporate dangerous goods laws into WHS laws. The first stage is currently 
underway and the second will commence when the first is completed. The Government did 
not wish to delay the implementation of the WHS Bill pending the outcome of that process. 

Committee comment 

6.97 The Committee’s view is that the potential to include dangerous goods legislation in the 
WHS Bill should have been decided before the Bill was introduced. If that had been the case, 
references to dangerous goods in Schedule 1 may not have been required at all. Otherwise, 
there is no apparent reason why the Act could not be amended at some time in the future to 
specifically include dangerous goods if the reviews being undertaken by the Government of 
the day favoured that outcome. 

7 Safety Levies Amendment Bill 2019 
7.1 The WHS Bill amends the MSI Act and petroleum legislation such as the Petroleum and 

Geothermal Energy Resources Act 1967 to remove elements related to work health and safety 
as they will be covered by the WHS Bill once it commences operation. This requires 
consequential amendments to the PGESL Act relating to liability for the levies raised in those 
acts.  

7.2 Under section 46(7) of the Constitution Acts Amendment Act 1899, bills imposing taxation 
must deal only with the imposition of the tax. The safety levies are in the nature of a tax. 

7.3 The SLA Bill amends the MSI Act and the PGESL Act to ensure the levies raised in those acts 
are correctly imposed after amendments made as a consequence of the WHS Bill. The SLA 
Bill continues the authority to impose the safety levies. 

7.4 The amendments do not make any changes to liability for the existing safety levies. 

                                                      
71  Work Health and Safety Bill 2019, Explanatory Memorandum, Legislative Council, p 105. 
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7.5 The SLA Bill is timed to commence when Part 15 of the WHS Bill (Repeals and consequential 
amendments) commences operation. 

7.6 There are no Parliamentary sovereignty issues in the SLA Bill. 

 

 

 

 

 
Hon Michael Mischin MLC 
Chairman
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GLOSSARY 

Term Definition 

Act  Work Health and Safety Act 2019  

Boland Review Review of the model Work Health and Safety laws – Final report  

COAG Council of Australian Governments 

Committee Standing Committee on Uniform Legislation and Statutes Review  

IGA Intergovernmental Agreement for Regulatory and Operational Reform 
in Occupational Health and Safety  

MAP Ministerial Advisory Panel on Work Health and Safety Reform  

Minister Minister for Industrial Relations  

Model WHS laws Model Work Health and Safety Act, model Work Health and Safety 
Regulations and model Codes of Practice  

MSI Act Mines Safety and Inspection Act 1994  

National Review National Review into Model Occupational Health and Safety Laws  

National Review 
Reports 

National Review into Model Occupational Health and Safety Laws 
Reports published in October 2008 and January 2009  

OSH Act Occupational Safety and Health Act 1984 

OSH Regulations Occupational Safety and Health Regulations 1996 

PGESL Act Petroleum and Geothermal Energy Safety Levies Act 2011 

Senate Committee  Senate’s Education and Employment References Committee 

SLA Bill Safety Levies Amendment Bill 2019 

WHS Work health and safety 

WHS Bill Work Health and Safety Bill 2019 

WRMC Workplace Relations Ministers’ Council 

 



 

 

  



 

 

  



Standing Committee on Uniform Legislation and Statutes Review

Date first appointed:

17 August 2005

Terms of Reference:

The following is an extract from Schedule 1 of the Legislative Council Standing Orders:

'6. Uniform Legislation and Statutes Review Committee

6.1 A Uniform Legislation and Statutes Review Committee is established.

6.2 The Committee consists of 4 Members.

6.3 The functions of the Committee are –

(a) to consider and report on Bills referred under Standing Order 126;

(b) on reference from the Council, to consider or review the development and formulation 
of any proposal or agreement whose implementation would require the enactment of 
legislation made subject to Standing Order 126;

(c) to review the form and content of the statute book; and

(d) to consider and report on any matter referred by the Council.

6.4 In relation to function 6.3(a) and (b), the Committee is to confine any inquiry and report 
to an investigation as to whether a Bill or proposal may impact upon the sovereignty and 
law-making powers of the Parliament of Western Australia.'
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