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Chair’s Foreword 

There would be few of us who have not made a mistake as a child that when we would look back on 

them as an adult wonder ... what was I thinking? For most, these mistakes are minor and innocent in 

their nature, for others they are far more serious. Overwhelmingly, they are mistakes of youth that 

are not repeated in adulthood. Punishment for childhood offences usually reflect the community’s 

desire to see children and young people accept responsibility for their conduct, to learn and correct 

their behaviours and to be dealt with in a way that is proportionate and appropriate for their age. Yet 

we currently have a system of mandatory registration of children and young people on a sex 

offender register that continues to punish some for the mistakes that they made as a child or young 

person for the rest of their life. They are permanently stigmatised as a child sex offender, in essence a 

paedophile. Make no mistake; registration as a child or young person on the mandatory sex offender 

register is a punishment for life. 

Sexual offences against children are serious and require a grave and severe response by the 

community. However, in its response to sexual offences committed by children and young people the 

State must avoid doing harm that is additional to that caused by the offending.  The mandatory 

registration of children and young people on the sex offender register can have the perverse effect of 

actually causing additional unnecessary harm, not just to the offender, but also to the offender’s 

family, friends and even perversely, in some circumstances, the victim. Plainly, if this can be avoided it 

ought to be. 

The Committee has taken a sombre and serious approach to its task. In no way has the Committee 

sought to downplay the seriousness of sexual offending against children. Unquestionably, some 

children and young people should be placed on the sex offender register for the offences they 

commit against other children. What the Committee has been able to recognise is that for the 

overwhelming number of children and young people that commit sexual offences against other 

children a rehabilitative and therapeutic approach is likely to deliver the best outcome for the future 

of the child or young person and the broader community. Mandatory registration on the sex 

offender register is the antithesis of this.  

Given the purpose of the sex offender register is to provide protection to the community against 

recidivist child sex offenders, the fact that a significant number of young people on the register pose 

a negligible risk to the community and are not recidivists, is of grave concern. Having our police 

monitor people they do not need to, takes their full attention away from those that they should really 

be spending their time and resources monitoring. This is not a good public policy outcome. 

It would be fair to say that there is overwhelmingly support from those who provided submissions 

and evidence to the inquiry, including from Western Australian Police Force, for the introduction of 

judicial discretion. This also includes the provision of a mechanism of review for those children and 

young people who were mandatorily placed on the register. Given this evidence which the 

Committee supports, it is plain that the Community Protection (Offender Reporting) Act 2004 needs 

to be amended to introduce judicial discretion as to whether a young person is placed on the sex 

offender register. 

On behalf of the Committee, I would like to thank all those that took the time to make a submission 

and to attend our hearings. This is a sensitive and difficult topic. It would be fair to say that all those 

that engaged with the Committee did so in good faith and in a cooperative manner. I would like to 

acknowledge the petitioner who brought this issue to the attention of the Committee. 

I would like to thank my fellow Committee members, the Deputy Chairman, Hon Colin Holt MLC, 

Hon Samantha Rowe MLC, Hon Tim Clifford MLC and Hon Dr Steve Thomas MLC for their active 

participation and contribution to this report.  

 

 



 

 

I would also like to thank the Committee’s Research Officer, Ms Amanda Gillingham, our Legal 

Advisory Officer, Mr Alex Hickman and our Committee Clerks, Ms Maddison Evans and 

Ms Kristina Crichton for all their assistance throughout the inquiry and their considerable effort in 

preparing this report. 
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Government response 

This report is subject to Standing Order 191(1): 

Where a report recommends action by, or seeks a response from, the Government, 

the responsible Minister or Leader of the House shall provide its response to the 

Council within not more than 2 months or at the earliest opportunity after that 

time if the Council is adjourned or in recess. 

The two-month period commences on the date of tabling. 
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Executive summary i 

EXECUTIVE SUMMARY 

Introduction 

1 The question at the heart of this inquiry—whether it is appropriate for children and young 

people who commit a sexual offence to be mandatorily registered as a sex offender—is 

inextricably linked to issues of child and adolescent development.  

2 The principles and objectives of the juvenile justice system are predicated on the recognition 

that children are fundamentally different to adults. An adult is considered more culpable 

than a child; children are still learning about socially acceptable behaviour and they have a 

greater potential for rehabilitation. Evidence to this inquiry, and the overwhelming view of 

stakeholders, is that children should not be treated the same as an adult who sexually 

offends against children.  

3 The Standing Committee on Environment and Public Affairs (Committee) also considered 

evidence regarding the mandatory registration of young people aged 18 years and above. 

Developmental science does not provide a specific point in time when a young person 

becomes an adult, although evidence indicates that adolescent development extends 

beyond the teenage years. Public policy for which age is a determinant is inconsistent. The 

term young people is commonly defined as persons aged between 10 to 24 years, whereas 

in the criminal justice system a person becomes an adult at 18 years of age. The 

circumstances of offending by young people is relevant and is reflected in the Committee’s 

recommendations regarding the registration of young people aged between 18 and 24 

years. 

4 The Committee is mindful that sexual offending can have a lasting impact on the victim and 

a reference to minor offending is not intended to diminish the harm caused by that 

offending. Evidence throughout this report variously refers to ‘minor’, ‘low level’ or ‘less 

serious’ offending and such terms are used only to discriminate between manifestly abusive 

or coercive sexual behaviour and other offending that nevertheless constitutes a reportable 

offence. 

Background 

5 All conforming petitions tabled in the Legislation Council of Western Australia are referred to 

the Committee. This inquiry stems from Petition Number 70 of the 40th Parliament which 

expressed concern about the inappropriate registration of young people as sex offenders. 

After consideration of the matters raised in the petition, the Committee resolved to 

commence an inquiry into the mandatory registration of children and young people under 

the Community Protection (Offender Reporting) Act 2004 (CPOR Act). 

Registration as a reportable offender 

6 In 2004, all Australian jurisdictions agreed to the adoption of a national scheme that would 

automatically register a person who commits a sexual offence against a child as a reportable 

offender. The Australian National Child Offender Register (ANCOR) was established to 

provide registration information to law enforcement agencies Australia-wide so that an 

offender in each State and Territory also became a corresponding reportable offender in 

other Australian and overseas jurisdictions.  

7 A ‘reportable offender’ is required to periodically provide police with detailed personal 

information including (but not limited to) their living arrangements, employment details, 

internet and telephone user details and passwords, club affiliations and travel arrangements. 

Access to up-to-date personal information is designed to assist police monitor offenders and 
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to investigate and prosecute future offences. The period for which a reportable offender is 

required to report to police depends upon the nature and seriousness of the offence. The 

maximum reporting period for a child is seven and a half years but, as with all reportable 

offenders, a child remains registered as a sex offender for life. Although information on the 

Community Protection Offender Register (CPOR Register) is generally not available to the 

public, there are circumstances in which a person’s status as a reportable offender may be 

disclosed by WA Police. Information on the CPOR Register is also shared with other agencies 

and jurisdictions and there will be ongoing implications for travel and future employment 

even after a person is no longer required to report to police. 

8 With the passage of time, other Australian jurisdictions have reviewed and refined their 

approach to mandatory registration, particularly in regard to how it is applied to children and 

young people.  

9 In Western Australia, the protective purpose of the CPOR Act was emphasised during 

parliamentary debate on the legislation. It was argued that the scheme was unapologetically 

the toughest and most stringent in Australia in order to keep the community safe from 

‘convicted paedophiles’ and ‘other serious sex offenders’. The Western Australian regime 

remains the least discretionary in Australia and is designed to capture all offenders, not just 

paedophiles, serious sexual offenders and recidivists.  

10 A report of the Law Reform Commission of Western Australia in 2012 concluded that 

mandatory registration of children is inappropriate and that offender registration should be 

based on an individual assessment of risk through judicial discretion. There have been no 

amendments to the CPOR Act implementing the Law Reform Commission’s 

recommendations. 

11 In Western Australia, a child from the age of 10 years who is sentenced for a reportable 

offence will be mandatorily registered as a sex offender. The sentencing outcome does not 

require imposition of a penalty or a conviction to be recorded for registration to occur. The 

circumstances and seriousness of the offence are irrelevant, as is whether there is any 

ongoing risk to the community. 

Sexual behaviour in context 

12 Sexual offending by a young person does not necessarily (and often does not) involve 

sexually abusive or violent behaviour. Mandatory registration as a reportable offender—a sex 

offender—does not discriminate between inappropriate behaviour that is characteristically 

childish or adolescent or willing (but illegal) underage sexual activity. 

13 Understanding context is necessary to evaluate the behaviour of children. Details such as the 

nature and frequency of the behaviour, the age and development of the young people 

involved, and the presence of coercion or force, place the behaviour in context. This, in turn, 

helps to assess the seriousness of an offence and the risk, if any, that a young person will 

reoffend. 

14 Although children are exposed to pornography and sexual content more than ever through 

the use of digital technology, their understanding of sexual behaviour is still limited by their 

age and development. Young people do not have an adult’s nuanced understanding of 

sexual boundaries, propriety or a full understanding of the legal concept of consent.  

15 Rarely, some children will exhibit harmful sexual behaviour that requires targeted treatment 

to help prevent the potential for future sexual offending. However, specialised, accessible 

and affordable treatment options are limited in Western Australia. 

16 The behavioural changes that occur during adolescence, including emotional volatility and 

impulsivity, can influence decision making and contribute to sexual offending by young 
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people. In the criminal justice system, a person is considered to be an adult at 18 years of 

age, notwithstanding that brain development and emotional maturity does not neatly 

culminate at this age.  

The criminal justice response to sexual offending 

17 WA Police and the Director of Public Prosecutions (DPP) decide whether a child or young 

person is charged and prosecuted for a sexual offence. The age of criminal responsibility (10 

years of age) and mental fitness to stand trial are fundamental considerations, but the nature 

and circumstances of an offence can also be influential. 

18 Most sexual behaviour by young people will reflect normal sexual development however 

willing sexual activity with, or between young people under the age of 16 years, is a criminal 

offence. The DPP and the WA Police have limited ability to navigate this predicament. 

Prosecutorial discretion is not absolute but is circumscribed by the laws enacted by 

Parliament, in this case, the Criminal Code Act Compilation Act 1913 (Criminal Code).  

19 For less serious offending, WA Police may use their discretion not to charge in favour of a 

caution or diversion to a juvenile justice team. However, children who do not have the 

benefit of responsible and well-resourced parents or guardians who can make appropriate 

undertakings or afford therapeutic intervention may find it more difficult to demonstrate to 

police that further action is not warranted. Disadvantaged young people may be solely 

reliant upon the justice system for supervision and support in their rehabilitation.   

20 As a society we accept that children are different to adults. Children are still learning how to 

behave in a socially acceptable manner and the ability of young people to regulate their 

behaviour develops as they mature. The Young Offenders Act 1994 (YOA) makes special 

provision for children consistent with internationally accepted norms.  

21 The principles and objectives of juvenile justice reflect the essential difference between 

children and adults, focusing on rehabilitation rather than punishment. Convictions will 

usually expire after two years. There are, of course, some cases of very serious offending by 

children that require a more punitive approach in order to protect the community, but 

immediate detention is a penalty of last resort. 

22 The Children’s Court undertakes a comprehensive assessment of juvenile offenders and their 

personal circumstances prior to sentencing with medical, psychological or other specialist 

assessment used to inform sentencing. 

23 Once a young person legally becomes an adult at 18 years of age, the consequences of 

sexual offending changes significantly. The emphasis of adult sentencing is punishment and 

deterrence with an immediate term of imprisonment being the norm. Rarely, and in 

exceptional circumstances (and where the offender does not pose a risk of reoffending), the 

court will impose a suspended imprisonment order or a spent conviction rather than 

immediate imprisonment for a sexual offence. Mandatory registration as a reportable 

offender still applies in these circumstances. 

Sexual offending by young people 

24 During the 5-year period from 2014 to 2018, there were 262 children registered as 

reportable offenders, 79 of whom were aged under 14 years. The most common sexual 

offences committed by children and young people are indecent dealing, sexual penetration 

and pornography-type offences.  

25 Indecency, which relates to unbecoming or offensive conduct, is a difficult concept for 

children. An indecency offence may arise from the area of the body touched (breasts or 

genitals) however these types of offences incorporate a range of behaviour, not all of which 

is sexually motivated.    
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26 Pornography-type offences involve offensive material relating to (or representing) a person 

under 16 years of age, including the common practice of ‘sexting’. Of the 262 children 

registered as reportable offenders from 2014 to 2018, 35 were charged with offences relating 

to the possession or distribution of child exploitation material. WA Police may use their 

discretion to caution or divert a child for this type of offence and the CPOR Act provides a 

limited exemption from registration for a child who commits a single prescribed offence of 

this nature. 

27 Penetration offences are broadly defined in the Criminal Code and include offences involving 

digital penetration or oral sex. 

28 Where one or both young people involved in a willing sexual relationship are below the age 

of consent, they can be charged with a range of offences under the Criminal Code, including: 

persistent sexual conduct with a child under 16 years; sexual penetration of a child; indecent 

dealing with a child; and indecent assault of a child. 

29 Offences arising from willing sexual activity are the basis for approximately eight per cent of 

children registered as a reportable offender. Most young people who engage in underage 

sexual activity will never come to the attention of the police, but of those who do, mandatory 

registration as a reportable offender is a real possibility. The limited options available to 

police and the DPP in responding to complaints concerning adolescent sexual activity means 

that there is little choice but to apply the ‘sledgehammer’ of criminal prosecution. It is usually 

the male who is charged.  

30 Registration as a reportable offender is additional to any criminal consequences for an 

offence, but even before criminal proceedings are initiated, the fear of mandatory 

registration may deter families from voluntarily seeking treatment for a young person who 

exhibits concerning sexual behaviour. The prospect of registration as a sex offender becomes 

the overriding concern for young people and their families. It discourages young people 

from making admissions, accepting responsibility for their actions or pleading guilty to an 

offence.  

31 The mandatory registration of children can conflict with the objectives and principles of 

juvenile justice by: 

 imposing punishing effects that are additional to a young person’s sentence;  

 deterring young people from accepting responsibility for their conduct;  

 failing to take into account developmental factors and a child’s sense of time; and  

 failing to consider the context and nature of offending by children. 

32 There is strong evidence that registration as a reportable offender can have a serious and 

damaging impact on the wellbeing and development of children and young people, as well 

as being counter-productive to their rehabilitation. The consequences of registration for 

young people include: 

 being labelled as a paedophile; 

 public vilification and stigmatisation;  

 depression and suicidal ideation;  

 disengagement and social isolation;  

 compounding impacts on health, education and well-being; and  

 a perception that future potential is irretrievably destroyed. 
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33 Failure to comply with reporting obligations is an offence but very few cases of non-

compliance are indicative of concerning behaviour or the intentional avoidance of protective 

measures. Even an inadvertent or minor breach can propel a young person back into the 

criminal justice system and if a young person has reached the age of 18 years, they will be 

prosecuted as an adult. 

Risk assessment, recidivism and the efficacy of registration 

34 The underlying assumption of Western Australia’s mandatory registration scheme, that all 

individuals who sexually offend are both predatory and recidivist, is not supported by the 

evidence. While some subcategories of offenders will pose a greater risk of reoffending, 

many young people who have been registered as a reportable offender are not considered 

to pose an ongoing risk.   

35 The Children’s Court identifies risk factors for reoffending by building a comprehensive 

picture of a child and their circumstances, with sentencing designed to address a child’s 

offending behaviour and promote their rehabilitation. Stakeholders who provided evidence 

to the inquiry, including WA Police, consider the Children’s Court best placed to make 

informed decisions regarding the registration of children as reportable offenders.  

36 There is little evidence that registration as a reportable offender reduces the likelihood of 

reoffending or deters first-time offending by young people.  

37 Recidivism of sexual offending is often estimated on the basis of reconviction data. While 

there are various challenges in accurately determining the rate of reoffending, estimates of 

juvenile recidivism from Australian and international research range from approximately 

three to 13 per cent.  

38 Sixty eight per cent of young people currently on the CPOR Register who offended as a child 

are not considered to pose a risk of reoffending by WA Police and have had their reporting 

obligations suspended. These figures demonstrate that although the practical operation of 

Western Australia’s registration scheme is responsive to an individual’s risk of reoffending, 

the basis for their initial registration as a reportable offender is not. 

39 There is no doubt that some young people commit very serious offences involving coercive, 

abusive or violent sexual behaviour. All stakeholders agree that some children, regardless of 

their age, will pose a threat to public safety and should be subject to registration and close 

monitoring by police. 

Refining the scheme 

40 When the basis for registration as a reportable offender is not responsive to risk, the Western 

Australian scheme becomes, for all practical purposes, punitive rather than protective. The 

lifelong consequences of registration for children and young people are so immense that it is 

inexplicable that an individual’s risk of reoffending is considered an irrelevance for 

registration purposes. 

41 The Committee’s recommendations are designed to prevent, as far as possible, the 

inappropriate registration of children and young people as reportable offenders by: 

 ensuring that decisions regarding the registration of children are based upon a 

comprehensive assessment that takes into account developmental considerations, the 

circumstances of an offence and the individual’s risk of reoffending; and  

 providing capacity within the scheme for the registration of young people to be 

responsive to risk and thereby better aligned with the protective purpose of the scheme. 
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42 The Committee concludes that the mandatory registration of children is not appropriate and 

children should only become a reportable offender by an order of the Children’s Court. 

Stakeholders overwhelmingly support such an approach. 

43 The Committee also concludes that the circumstances of offending by young people who 

have reached the age of 18 years but are less than 21 years of age will not always warrant 

registration as a reportable offender. The Committee’s recommendations enable a 

sentencing court to exempt young people from mandatory registration as a reportable 

offender in certain circumstances and only if they do not pose a threat to others.   

44 In addition, the Committee recognises that a very small per centage of offending may occur 

in exceptional circumstances where registration as a reportable offender would result in an 

injustice. The Committee makes recommendations to provide a sentencing court with 

discretion to exempt young people from registration in defined exceptional circumstances 

where they do not pose a risk to the lives or sexual safety of the community.  

 

Findings and recommendations 

Findings and recommendations are grouped as they appear in the text at the page number 

indicated: 

FINDING 1 Page 10 

The Community Protection (Offender Reporting) Act 2004 does not provide a mechanism for a child 

or young person to be removed from the Community Protection Offender Register. 

 

FINDING 2 Page 19 

The requirements for the mandatory registration of juvenile reportable offenders in Western 

Australia constitutes the harshest and least discretionary registration scheme in Australia. 

 

FINDING 3 Page 25 

Access to digital technology has enabled children to be willingly or inadvertently exposed to 

pornographic material from a very young age and this has the potential to have a negative impact 

on their sexual development by normalising sexual behaviour that is not age appropriate.    

 

FINDING 4 Page 27 

Consideration of the context of sexual behaviour by young people is essential in order to evaluate 

the behaviour. 

 

FINDING 5 Page 29 

Children under the age of 16 years cannot legally consent to sexual behaviour however many 

young people confuse willing participation in underage sexual activity as also being consensual in 

the legal sense.   
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FINDING 6 Page 32 

Therapeutic treatment for young people who have displayed harmful sexual behaviour is very 

successful in addressing the harmful sexual behaviour and preventing future offending. 

 

FINDING 7 Page 33 

Western Australia lacks affordable and accessible therapeutic options for children and young 

people who have exhibited harmful sexual behaviour. 

 

RECOMMENDATION 1 Page 34 

The Government adopt a scheme which provides government funded treatment and a 

therapeutically focussed approach within the juvenile justice system for dealing with young people 

who have exhibited harmful sexual behaviour. 

 

FINDING 8 Page 35 

Western Australia lacks affordable, accessible and culturally appropriate treatment programs for 

Aboriginal young people who have exhibited harmful sexual behaviour. 

 

FINDING 9 Page 39 

Low socio-economic status, a lack of family and community support, neglect, inadequate access to 

services and rehabilitative options are factors that may deter police from using their discretion to 

caution rather than charge a young person for an offence. 

 

FINDING 10 Page 43 

There is a risk that decisions made by regional police prosecutors regarding the prosecution of 

young people is not always consistent with the application of discretion by the independent 

prosecution service (the Director of Public Prosecutions). This may result in young people from 

regional areas being prosecuted for less serious offences in circumstances where they would not if 

the same offence was committed in a non-regional area. 

 

RECOMMENDATION 2 Page 43 

The Director of Public Prosecutions should review all decisions to commence the criminal 

prosecution of a child or young person for a reportable offence. 

 

FINDING 11 Page 44 

The requirements of mandatory reporting by institutions and certain professions means that some 

young people are more likely to come to the attention of the police for offences arising from 

willing underage sexual activity than others in the following circumstances: 

 offending behaviour which occurs at a school or other institution; 
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 where a young person under the age of 16 years seeks advice from a health professional 

or person in authority regarding sexual activity; and 

 where a young person is under the care of the Department of Communities.   

 

RECOMMENDATION 3 Page 58 

The Government adopt discretionary options, such as a restorative justice solution, within the 

Young Offenders Act 1994 for responding to low risk sexual offending by children.  

 

FINDING 12 Page 66 

The circumstances in which sexual offences are referred to a juvenile justice team prior to 

proceeding to the Children’s Court of Western Australia and a finding of guilt being recorded are 

limited. The benefits of juvenile justice team referral are not being realised in respect to children 

who commit minor sexual offences.  

 

FINDING 13 Page 71 

There are instances of sexual offending by young people over the age of 18 years which is 

determined by a court to occur in exceptional circumstances and as a consequence, is less serious 

in nature and does not reflect an ongoing threat to community safety. 

 

RECOMMENDATION 4 Page 71 

In circumstances where a sentencing court orders a spent conviction for an adult, the court also 

determines whether registration as a reportable offender is appropriate.  

 

FINDING 14 Page 74 

Mandatory registration, whilst technically an administrative action, has the practical effect of being 

punitive. 

 

FINDING 15 Page 75 

Mandatory registration deters disclosure and guilty pleas resulting in delays in the criminal justice 

system and more matters proceeding to trial.  

 

FINDING 16 Page 77 

The prospect of mandatory registration can deter families from voluntarily seeking treatment for 

young people who have displayed harmful sexual behaviour.  

 

FINDING 17 Page 78 

Mandatory registration is not consistent with the principle of juvenile justice that a child should be 

dealt with in a timeframe that is appropriate to their sense of time. 
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FINDING 18 Page 78 

In failing to take into account developmental and other circumstantial issues, mandatory 

registration incorrectly assigns an equal risk status to all children who have committed an offence. 

 

FINDING 19 Page 78 

The mandatory registration of children can conflict with the objectives and principles of juvenile 

justice by: 

 imposing punishing effects that are additional to a young person’s sentence; 

 deterring young people from accepting responsibility for their conduct;  

 failing to take into account developmental factors and a child’s sense of time; and  

 failing to consider the context and nature of offending by children. 

 

FINDING 20 Page 83 

Registration as a reportable offender has wide-ranging and damaging consequences for the well-

being and development of young people. It is detrimental to rehabilitation and can lead to social 

isolation and vilification as well as poor health and education outcomes. 

 

FINDING 21 Page 84 

The registration of a young person as a reportable offender has an impact on family members and 

support structures and has the effect of creating secondary victims. 

 

FINDING 22 Page 85 

Unfaltering compliance with stringent reporting requirements is an unreasonable and unrealistic 

expectation placed on children who are at a low risk of reoffending. 

 

FINDING 23 Page 86 

Children in disadvantaged circumstances will find compliance with reporting conditions 

particularly difficult. 

 

FINDING 24 Page 86 

Children in regional and remote areas have a disproportionately higher incidence of reporting 

breaches and this may be due, in part, to difficulties associated with distance and a lack of 

government support structures. 
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FINDING 25 Page 87 

A breach of reporting obligations, no matter how minor, may lead to prosecution and the 

undesirable outcome of a child or young person’s further involvement with the criminal justice 

system. 

 

FINDING 26 Page 88 

Most breaches of reporting conditions by children are not serious breaches of the protective 

regime. 

 

FINDING 27 Page 91 

Many breaches of reporting obligations by young people aged between 18 and 24 years are 

inadvertent or minor in nature and do not constitute serious breaches with implications for 

community safety.  

 

FINDING 28 Page 92 

A minor or inadvertent breach of reporting obligations by a young person who has reached the 

age of 18 years can have the severe and undesirable outcome of an adult criminal record and 

ongoing involvement in the criminal justice system. These outcomes compound the negative 

impact of registration as a reportable offender on the rehabilitation and future prospects of young 

people who are otherwise considered to be at a low risk of sexually reoffending.  

 

FINDING 29 Page 96 

Statistics relating to charges and convictions for sexual offences do not provide an accurate 

picture of recidivism of sexual offending. A significant proportion of sexual offending is 

unreported and therefore not reflected in conviction numbers, while being charged for an offence 

does not equate to a finding of guilt and may not result in conviction. 

 

FINDING 30 Page 101 

The Children’s Court of Western Australia is best equipped to make informed decisions regarding 

the future risk and rehabilitative needs of children who commit a sexual offence.  

 

FINDING 31 Page 101 

Western Australia Police Force and other key Western Australian stakeholders (including the 

President of the Children’s Court, the Aboriginal Legal Service, Legal Aid, the Commissioner for 

Children and Young People, the Youth Legal Service, the Law Society, the Department of Justice, 

the Department of Communities and the Minister for Youth) support judicial discretion in 

decisions regarding the registration of children as reportable offenders.   
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FINDING 32 Page 102 

The sentencing of young people aged 18 years and above is not subject to the same kind of 

comprehensive assessment of personal circumstances and rehabilitative needs as is undertaken by 

the Children’s Court of Western Australia for juvenile offenders.  

 

FINDING 33 Page 103 

Thirteen per cent of juvenile reportable offenders are deemed to be low risk by Western Australia 

Police Force and their reporting obligations are suspended almost immediately. 

 

FINDING 34 Page 103 

Sixty eight per cent of juvenile offenders currently on the Community Protection Offender Register 

are considered to pose a low risk of reoffending by Western Australia Police Force and have had 

their reporting obligations suspended.  

 

FINDING 35 Page 104 

Risk assessment tools designed to assess adult recidivism are not suitable for assessing children.  

 

FINDING 36 Page 106 

The Western Australian registration scheme has developed in an incongruous manner where the 

practical operation of the scheme (compliance with reporting conditions and police monitoring) is 

responsive to risk while the basis for registration is not. 

 

FINDING 37 Page 107 

The effectiveness of the Community Protection Offender Register in assisting law enforcement will 

be diminished as police resources are directed toward monitoring an ever-increasing number of 

young people who do not pose a threat to community safety. 

 

FINDING 38 Page 108 

The extent to which Western Australia Police Force monitor reportable offenders is influenced by 

their assessment of risk. 

 

FINDING 39 Page 108 

Given that Western Australia Police Force suspend the reporting requirements of many children, 

the practical benefit of registration as a reportable offender appears to be limited to assisting 

police monitor and investigate reoffending by higher risk offenders.  
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FINDING 40 Page 109 

The indiscriminate registration of all young offenders—regardless of risk—has little practical 

benefit for community safety or police investigations. 

 

FINDING 41 Page 110 

There is a lack of evidence to assess the efficacy of registration schemes in preventing first time 

sexual offending by young people.  

 

FINDING 42 Page 110 

The immaturity of young children and the developmental characteristics of adolescence are likely 

to limit the effectiveness of registration schemes in deterring sexual behaviour. 

 

FINDING 43 Page 111 

Very serious and high-risk offending by children and young people is uncommon. 

 

FINDING 44 Page 113 

Some children and young people will commit very serious sexual offences that warrant registration 

as a reportable offender. 

 

FINDING 45 Page 116 

Statutory offence exemptions are limited in their applicability as a discretionary mechanism 

because they do not provide a judicial officer the opportunity to consider the circumstances of 

offending. 

 

FINDING 46 Page 116 

Minimum sentencing thresholds are limited in their applicability as a discretionary mechanism 

because they may be too prescriptive and do not take into account the ability of children to learn 

and respond to therapeutic and rehabilitative intervention. 

 

FINDING 47 Page 118 

It is appropriate that a decision regarding the reportable offender status of a child is subject to 

judicial discretion. 

 

RECOMMENDATION 5 Page 118 

The Community Protection (Offender Reporting) Act 2004 be amended to exclude children from 

mandatory registration requirements with registration the subject of judicial discretion.  
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RECOMMENDATION 6 Page 119 

Western Australia’s registration scheme should be refined to enable the President of the Children’s 

Court of Western Australia to determine if it is appropriate for a juvenile offender to be registered 

as a reportable offender.  

 

RECOMMENDATION 7 Page 122 

The Community Protection (Offender Reporting) Act 2004 be amended to create the following new 

orders by the Children’s Court of Western Australia in circumstances where a child is, or has been, 

found guilty of a reportable offence:  

(1) an order to make a juvenile offender a reportable offender (a “Juvenile Offender Reporting 

Order”) where the Children’s Court considers that registration as a reportable offender is 

appropriate; and 

(2) an order to expunge the reportable offender status of a person who offended as a child 

and was mandatorily registered under the current scheme (a “Juvenile Registration 

Exemption Order”) where the Children’s Court considers that registration as a reportable 

offender is inappropriate.  

 

RECOMMENDATION 8 Page 122 

An application to the Children’s Court of Western Australia to make a “Juvenile Offender Reporting 

Order” may be made by the prosecution. 

 

RECOMMENDATION 9 Page 122 

An application to the Children’s Court of Western Australia to make a “Juvenile Registration 

Exemption Order” may be made by a person who was found guilty of a reportable offence 

committed as a juvenile. 

 

RECOMMENDATION 10 Page 122 

The decision of the Children’s Court of Western Australia to make or not make a “Juvenile Offender 

Reporting Order” or a “Juvenile Registration Exemption Order” be subject to appeal by the offender 

or the prosecution. 

 

RECOMMENDATION 11 Page 122 

The Government to make funding available to not-for-profit legal services to meet additional 

demand arising from changes to the scheme. 

 

RECOMMENDATION 12 Page 123 

The Community Protection (Offender Reporting) Act 2004 be amended to require Western Australia 

Police Force to inform reportable offenders of any new appeal or review mechanisms relevant to 

their reportable status.  
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RECOMMENDATION 13 Page 124 

Youth Justice Officers should provide ongoing support to juvenile reportable offenders that 

require assistance to comply with their reporting obligations. 

 

RECOMMENDATION 14 Page 125 

The Community Protection (Offender Reporting) Act 2004 be amended to provide a reportable 

offender who was registered as a child with:  

(1) the right to apply to Western Australia Police Force for a review of their reporting 

conditions every twelve months; and  

(2) the right to apply to the Children’s Court of Western Australia for a review of a decision by 

Western Australia Police Force to refuse an application to modify or amend reporting 

conditions.  

 

RECOMMENDATION 15 Page 127 

(1) The Community Protection (Offender Reporting) Act 2004 be amended to create the 

following new orders by a court: 

(a) an order to exempt a person from registration as a reportable offender (an “Adult 

Registration Exemption Order”); or  

(b) an order to expunge the reportable offender status of a person that was mandatorily 

registered under the current scheme (a “Retrospective Adult Registration Exemption 

Order”). 

(2) A court may make an “Adult Registration Exemption Order” or a “Retrospective Adult 

Registration Exemption Order” in circumstances where: 

(a) a young person aged 18, 19 or 20 years is, or has been, found guilty of a specified 

reportable offence; and  

(b) the court determines that registration as a reportable offender is inappropriate. 

 

RECOMMENDATION 16 Page 128 

An application for an “Adult Registration Exemption Order” may be made by the offender but an 

application is not necessary for the court to make the order. 

 

RECOMMENDATION 17 Page 128 

An application for a “Retrospective Adult Registration Exemption Order” may be made by the 

offender. 
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RECOMMENDATION 18 Page 128 

The decision of a court to make or not make an “Adult Registration Exemption Order” or a 

“Retrospective Adult Registration Exemption Order” be subject to appeal by the offender or the 

prosecution. 

 

RECOMMENDATION 19 Page 131 

(1) The Community Protection (Offender Reporting) Act 2004 be amended to give a person 

who has been found guilty of a reportable offence the right to apply to the court for an 

“Adult Registration Exemption Order” in relation to offending that occurred in exceptional 

circumstances involving all of the following: 

 willing sexual activity where there is no more than a 10 year age difference between 

the parties; 

 the victim was not less than 14 years of age; 

 there is no evidence of abuse, coercion or breach of trust; and 

 the offender does not pose a risk to the lives or sexual safety of the community. 

(2) An application for an “Adult Registration Exemption Order” for offending that occurred in 

exceptional circumstances (in accordance with Recommendation 19(1)) may be made by 

the offender but an application is not necessary for the court to make the order. 

 

RECOMMENDATION 20 Page 131 

The Community Protection (Offender Reporting) Act 2004 be amended to give a person who has 

been found guilty of a reportable offence the right to apply to the court for an “Adult Registration 

Exemption Order” in relation to offending that occurred in exceptional circumstances and the 

offender held an honest and reasonable, but mistaken belief, regarding the age of the victim. 

 

RECOMMENDATION 21 Page 131 

An application for a “Retrospective Adult Registration Exemption Order” for person that was 

mandatorily registered as a reportable offender under the current scheme for offending that 

occurred in exceptional circumstances (specified in Recommendations 19 and 20) may be made by 

the offender.  

 

RECOMMENDATION 22 Page 131 

The decision of a court to make or not make an “Adult Registration Exemption Order” or a 

“Retrospective Adult Registration Exemption Order” in relation to offending that occurred in 

exceptional circumstances be subject to appeal by the offender or the prosecution. 
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RECOMMENDATION 23 Page 132 

The Community Protection (Offender Reporting) Act 2004 be amended to provide for the removal 

of an offender’s name from the Community Protection Offender Register following a court making 

a “Juvenile Registration Exemption Order”, an “Adult Registration Exemption Order” or a 

“Retrospective Adult Registration Exemption Order”. 
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CHAPTER 1  

Introduction 

Introduction 

1.1 Petition Number 70 of the 40th Parliament was tabled in the Legislative Council on 26 June 

2018 and called for changes to the Community Protection (Offender Reporting) Act 2004 

(CPOR Act) so that young people are not inappropriately placed on the sex offenders 

register.  

1.2 The petitioners request that the legislation be amended to: 

 exclude from the mandatory registration requirements of the CPOR Act persons who 

receive a spent conviction at sentencing; 

 allow for young offenders aged 18 or 19 years at the time of the offence to apply for a 

registration exemption order in line with recent amendments in Victoria;  

 reduce the length of reporting periods, allowing the Police Commissioner to request 

extensions as required; and 

 enable a person’s name to be removed from the Community Protection Offender 

Register (CPOR Register) once their reporting obligations expire.  

Inquiry procedure 

1.3 After making preliminary inquiries the Standing Committee on Environment and Public 

Affairs (Committee) resolved, on 10 April 2019, to commence an inquiry with the following 

terms of reference: 

To inquire into mandatory registration of children and young people on the 

Community Protection Offender Register (known as the sex offenders register) in 

accordance with the Community Protection (Offender Reporting) Act 2004. 

In particular, the Committee will consider the following:  

(a) the current criteria for registration on the sex offenders register;  

(b) the advantages and disadvantages of mandatory registration;  

(c) circumstances that may not warrant mandatory registration;  

(d) the approach employed by other jurisdictions; and  

(e) any other matters considered relevant by the Committee.1  

1.4 The Committee sought submissions from the public in April 20192 and 30 submissions 

(including private submissions) were received from Ministers, government agencies, courts, 

individuals and other stakeholders (see Appendix 1).  

1.5 Since providing evidence to the inquiry, Her Honour Judge Wager of the Children’s Court of 

Western Australia has been appointed as the new Chief Judge of the District Court of 

                                                      
1  Western Australia, Legislative Council, Standing Committee on Environment and Public Affairs, Report 50, Terms of 

Reference: Inquiry into children and young people on the Sex Offenders Register – is mandatory registration 

appropriate?, 11 April 2019. 

2  The Committee advertised the inquiry by issuing an electronic Media Release on 11 April 2019; placed 

advertisements in the West Australian newspaper on Saturday 13 April 2019 as well as in various student 

magazines of Western Australian universities and on the Legislative Council’s Facebook page.  
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Western Australia, and Hon Peter Tinley MLA, has been replaced by Hon Dave Kelly MLA as 

Minister for Youth. 

1.6 Nine public hearings were held by the Committee and transcripts of evidence are available 

from the Committee’s webpage at www.parliament.wa.gov.au/env.  

1.7 The Committee extends its appreciation to those who provided evidence and information 

during the course of the inquiry. The Committee especially appreciates the willingness of 

those who have been directly or indirectly impacted by mandatory registration to share their 

views and experiences.  

National scheme for child protection offender registration  

1.8 In June 2004, the Australasian Police Ministers’ Council3 adopted a national approach to child 

protection offender registration (national scheme).4  

1.9 Model legislation based on the NSW scheme was developed and was followed by the 

introduction of laws in all Australian jurisdictions for the registration and monitoring of 

offenders convicted of sexual offences against children.5 In Western Australia, the CPOR Act 

was introduced in 2004. 

1.10 The rationale for the national scheme was the ‘extremely serious nature of sex and sex-

related offences against children, and the recidivist risks associated with such offending’.6  

1.11 Key features of the national scheme included: 

 preventing child sex offenders moving between jurisdictions to avoid registration 

requirements;  

 establishment of the Australian National Child Offender Register (ANCOR) comprising all 

Australian registers to enable jurisdictions to share information about registered child 

sex offenders; 

 the mandatory registration of offenders who commit sexual offences against persons 

under the age of 18 years including: 

o offences involving sexual intercourse with a child; 

o acts of indecency against a child; 

o child prostitution and pornography offences; 

o child murders; and 

o other offences against children such as procuring a child to engage in a sexual act; 

 judicial discretion to order registration for other offences if the offender poses a risk to 

children; 

 minimum sentencing thresholds for certain offences that will avoid registration; and  

                                                      
3  Now called the Law, Crime and Community Safety Council. 

4  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, February 2011, p 74. See: https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

10  October 2019. 

5  Ibid., pp 72-6 outlines the development of the National Scheme and model legislation. 

6  Inter-jurisdictional Working Party, Child Protection Offender Registration with Police: A national approach, Report 

to the Australasian Police Ministers’ Council (2003), p 35, quoted in Law Reform Commission of Western Australia, 

Community Protection (Offender Reporting) Act 2004: Discussion Paper, Project No 101, February 2011, p 73. See: 

https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 10 October 2019. 

http://www.parliament.wa.gov.au/env
https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
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 exemption from mandatory registration for children convicted of a single pornography 

or indecency offence.7 

1.12 The national scheme enabled each jurisdiction to develop its own approach to mandatory 

registration. As a result, there are significant inter-jurisdictional differences throughout 

Australia in the registration of children and young people and the exercise of judicial 

discretion. This is explored in Chapter 2. 

                                                      
7  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, February 2011, pp 73-4. See: https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

10 October 2019. 

https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
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CHAPTER 2  

The Community Protection (Offender Reporting) Act 2004 

Introduction 

2.1 The CPOR Act provides for the mandatory registration and monitoring of offenders found 

guilty of sexual offences against children. This includes where the offender is a child. 

2.2 The legislation has been amended on a number of occasions (see Appendix 2) and has been 

the subject of an inquiry by the Law Reform Commission and a statutory review by the 

Western Australia Police Force (WA Police). 

2.3 This chapter outlines the purpose and key features of the CPOR Act and examines the 

approach to the registration of children and young people adopted by other Australian 

jurisdictions. 

2.4 All members of the Committee support a sex offender registration scheme with its primary 

aim of community protection. Hon Dr Steve Thomas MLC expressed his continuing support 

for the general principle of mandatory registration to enhance that protection whilst noting 

that exemptions for young people in certain circumstances might be appropriate. 

Purpose of the CPOR Act 

2.5 The CPOR Act introduced a sex offender registration scheme in Western Australia and 

commenced operation on 1 February 2005. According to its Long Title, the purpose of the 

CPOR Act is to: 

require certain offenders who commit sexual or certain other serious offences to 

keep police informed of their whereabouts and other personal details for a period 

of time to reduce the likelihood that they will re-offend and to facilitate the 

investigation and prosecution of any future offences that they may commit, to 

enable courts to make orders prohibiting certain offenders from engaging in 

specified conduct …8 

2.6 The registration scheme is intended to provide: 

an effective means by which greater protection can be extended to our children 

and the broader community.9 

2.7 The Second Reading Speech indicates that the intention of the registration scheme is to 

capture a specific group of offenders, namely, paedophiles and other serious sex offenders: 

Given the serious nature of their offences and the recidivist risks posed by sex 

offenders, the Government has recognised that it is in the community interest that 

these offenders continue to be monitored after they have served their sentence. 

This Bill will require convicted paedophiles and other serious sex offenders to 

report routinely to police and advise them of relevant personal information. 

Western Australian police will be empowered to share this information with other 

policing jurisdictions to better control the predatory migration of these offenders. 

Through a system of registration and monitoring, the Bill aims to reduce the 

                                                      
8  Community Protection (Offender Reporting) Act 2004. See also Submission 21 from Western Australia Police Force, 

29 May 2019, p 1. 

9  Hon Michelle Roberts MLA, Minister for Police, Western Australia, Legislative Assembly, Parliamentary Debates 

(Hansard), 22 September 2004, p 6279. 



 

Chapter 2    The Community Protection (Offender Reporting) Act 2004 5 

likelihood of reoffending and assist in the investigation and prosecution of future 

offences.10 

 

 

 

2.8 The Second Reading Speech also asserted that the Western Australian registration scheme 

would be the ‘toughest’ and ‘most stringent’ in all of Australia: 

In conclusion, this Bill provides the most stringent and toughest reporting 

requirements for convicted paedophiles and serious sex offenders in the country. It 

will - 

provide a deterrent to reoffending through monitoring the location and 

movements of serious sex offenders; 

assist in the investigation and prosecution of sex offences committed by 

recidivist offenders; 

assist our police and police from other jurisdictions in monitoring high-risk sex 

offenders; and 

provide greater peace of mind for victims, their families and the wider 

community.11 

Key features of the CPOR Act 

2.9 The key features of the sex offender registration scheme in Western Australia are: 

 mandatory registration of offenders;  

 reportable offences; 

 a finding of guilt (without conviction) for various reportable offences resulting in 

mandatory registration; 

 exemptions from mandatory registration; 

 the CPOR Register; 

 reporting periods for registered offenders and the suspension of reporting obligations;  

 the effect of spent convictions; and  

 reportable offenders are registered for the rest of their life. 

Mandatory registration of offenders  

2.10 The CPOR Act requires the mandatory (automatic) registration of offenders sentenced by a 

court for a reportable offence.12  

                                                      
10  ibid. 

11  ibid., pp 6281-82. See also Statutory Review, Community Protection (Offender Reporting) Act 2004: Final Report, 

September 2012, p 3. See: 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/3910394a77cdb08aa150574a48257

b8f00221721/$file/394.pdf. Viewed 14 May 2020. 

12  Community Protection (Offender Reporting) Act 2004, s 6(1). 

‘Given the serious nature of their offences and the recidivist risks posed by 

sex offenders … it is in the community interest that these offenders continue 

to be monitored after they have served their sentence.’ 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/3910394a77cdb08aa150574a48257b8f00221721/$file/394.pdf
https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/3910394a77cdb08aa150574a48257b8f00221721/$file/394.pdf
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2.11 A reportable offender from another Australian or overseas jurisdiction (‘corresponding 

reportable offender’) also becomes a reportable offender in Western Australia.13 

Reportable offences 

2.12 A person is registered as a reportable offender if they are sentenced by a court for a Class 1 

or 2 offence.14  

2.13 These offences are contained in Schedules 1 and 2 of the CPOR Act (see Appendix 3) and can 

be distinguished by the length of reporting obligations imposed. The reporting period for a 

single Class 1 offence is 15 years for an adult15 while for Class 2 offences, the reporting 

period is reduced to eight years.16 In certain circumstances, a reportable offender will be 

required to report for life.17 

2.14 The reporting period for children is half of what would otherwise apply to an adult for a  

Class 1 or Class 2 offence, or seven and a half years instead of a life-time reporting period.18 

Other reportable offences 

2.15 The CPOR Act provides a court with the discretion to determine if offending other than a 

Class 1 or 2 offence is a reportable offence in the following circumstances: 

 section 13 enables a court to make an ‘offender reporting order’ if a court finds a person 

guilty of an offence that is not a Class 1 or 2 offence and is satisfied that the offender 

poses a risk to the lives or sexual safety of others;19 and 

 section 19 enables a court to make a ‘past offender reporting order’ for offending 

committed prior to commencement of the CPOR Act if it is satisfied the offender poses a 

risk to the lives or sexual safety of others.20 

Finding of guilt resulting in mandatory registration  

2.16 If a court makes a finding of guilt and a person is sentenced for a Class 1 or Class 2 offence, 

they automatically become a reportable offender.  

2.17 A finding of guilt is defined as: 

 a court making a formal finding of guilt for the offence; 

 a court convicting a person of a reportable offence even if there has been no formal 

finding of guilt before conviction; 

 a court accepting a plea of guilty in relation to a reportable offence; and 

                                                      
13  ibid., s 6(3). 

14  ibid., s 9. Section 9(c) provides for Class 3 offences (serious and sexual offences against adults) although these 

provisions have not yet commenced and section 9(d) provides for ‘an offence that results in the making of an 

offender reporting order or past offender reporting order’. 

15  Community Protection (Offender Reporting) Act 2004, s 46(2)(a). 

16  ibid., s 46(1). 

17  ibid., s 46(3). 

18  ibid., s 47. 

19  ibid., s 13. The President of the Children’s Court could not recall any time s 13 issues arose in the Children’s Court. 

See Judge Wager, Children’s Court of Western Australia, Answer to question on notice 1 asked at hearing held 

26  August 2019, dated 5 September 2019, p 1. 

20  Community Protection (Offender Reporting) Act 2004, s 19. 
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 a finding under the Criminal Code section 27 that a person is not guilty on account of 

unsoundness of mind or a finding under equivalent provisions of the laws of a foreign 

jurisdiction.21 

2.18 A ‘sentence’ following a finding of guilt is broadly defined by the CPOR Act to include any 

sentence regardless of its leniency.22 Consequently, an offender is sentenced for registration 

purposes even if no conviction is recorded or any punishment imposed.23 

 

 

2.19 Legal Aid Western Australia (Legal Aid) submitted that the definition of sentence has serious 

implications for juvenile offenders: 

The current situation means that, whilst a child may not have a conviction 

recorded for a reportable offence, the fact of a 'finding of guilt' under the Act 

means that a child is subject to registration under the Act without having a 

criminal record.24 

Exemptions from mandatory registration 

2.20 There are limited circumstances in which a child may be exempted from mandatory 

registration for a single, prescribed pornography-type offence.25 The prescribed offences 

include ‘sexting’, which is the sharing of sexualised images of someone under 16 years of age 

using a computer or a smartphone.26 A single offence may include multiple acts ‘of the same 

kind arising from the same incident’.27 The ‘same incident’ is defined as occurring within a 

single 24 hour period against the same person.28 In practical terms, this means that the 

exemption would likely apply to a child who exchanges sext messages with one other person 

during the course of one day (a single offence of the same kind from the same incident) but 

not, for example, if the sext was sent to a third person. Prescribed offences that are exempt 

from mandatory registration are discussed further in Chapter 5.29   

Community Protection Offender Register 

2.21 The CPOR Act creates the CPOR Register which must record detailed information on each 

reportable offender including living arrangements, internet user details, car registration, 

employment details and club affiliations.30 Any changes in personal details must be reported 

                                                      
21  ibid., s 4. 

22  ibid., s 3. 

23  ibid. See also Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: 

Discussion Paper, Project No 101, February 2011, p 36 and Sarah Dewsbury, Lawyer, Legal Aid Western Australia, 

Transcript of evidence, 21 August 2019, p 3. 

24  Submission 10 from Legal Aid Western Australia, 21 May 2019, p 2. See also Sarah Dewsbury, Lawyer, Legal Aid 

Western Australia, Transcript of evidence, 21 August 2019, p 2. 

25  Community Protection (Offender Reporting) Act 2004 s 6(4) and Community Protection (Offender Reporting) 

Regulations 2004, r 17. The single offences are the Criminal Code, s 218 (production of child exploitation material), 

s 219 (distribution of child exploitation material (including possession with intent to distribute)), s 220 (possession 

of child exploitation material), Classification (Publications, Films and Computer Games) Enforcement Act 1996, s 101 

(objectionable material offences (if the objectionable material is child pornography). 

26  Hon Michelle Roberts MLA, Minister for Police, Letter, 17 October 2018, p 1. 

27  Community Protection (Offender Reporting) Act 2004 s 6(8). 

28  ibid., s 5(1). 

29  Paragraph 5.32 to 5.40. 

30  Community Protection (Offender Reporting) Act 2004 s 26. 

A broad definition is given to ‘sentence’ which essentially 

encompasses any sentence regardless of its leniency. 
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within seven days or within 24 hours for a change of residence or unsupervised contact with 

a child.31 

Access to information on the CPOR Register 

2.22 Information on the CPOR Register is not publically available and the Commissioner of Police 

restricts access to certain authorised persons and circumstances.32 Limited information may 

be provided following an application by a member of the public for information on 

dangerous and high-risk offenders residing in their local area.33  

2.23 WA Police may share information with other agencies and jurisdictions subject to nationally 

agreed security and access controls.34 

2.24 Penalties for unauthorised disclosure of personal information on the CPOR Register ranges 

from a fine of $18 000 to imprisonment for three years.35 

2.25 Despite restricted access to the CPOR Register, a person’s registered status may become 

known to members of the public through sentencing proceedings or by people known to the 

offender or victim.36 The Committee heard evidence that it is not uncommon for a school 

community to become aware of the reportable status of a young person.37 

Reporting period  

2.26 Reportable offenders report to WA Police at least annually or more frequently as required by 

the Commissioner of Police.38 Reports are made to a police station or other place approved 

by the Commissioner. 

2.27 The length of the reporting period imposed may be 8 years, 15 years, or life, depending on 

the reportable offence.39 The reporting period for children is half that for adults.40 

2.28 A breach of reporting obligations can result in consequences ranging from a suspended fine 

to imprisonment for five years depending on the circumstances of the offence.41 

                                                      
31  ibid., s 29. 

32  ibid., s 81. See also Martyn Clancy-Lowe, Registrar, Community Protection Offender Register, Western Australia 

Police Force, Transcript of evidence, 25 September 2019, p 15.  

33  Community Protection (Offender Reporting) Act 2004 s 85J. See: 

https://www.communityprotection.wa.gov.au/LocalSearch/LocalSearchWithMdl. Viewed 23 December 2019. 

34  Community Protection (Offender Reporting) Act 2004 s 81. 

35  ibid., s 82. 

36  Sally Dechow, Solicitor, Youth Legal Service, Transcript of evidence, 26 August 2019, p 14. 

37  ibid. See also Sarah Dewsbury, Lawyer, Legal Aid Western Australia, Transcript of evidence, 21 August 2019, p 9.  

38  Community Protection (Offender Reporting) Act 2004 s 28. This follows a risk assessment by Western Australia 

Police Force. See Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 

2004: Final Report, Project No 101, January 2012, p 72. See: https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf. 

Viewed 14 May 2020. 

39  Community Protection (Offender Reporting) Act 2004, s 46. 

40  ibid, s 47. 

41  ibid., s 63. See also Steven Heath, Chief Magistrate, Magistrates Court of Western Australia, Transcript of evidence, 

26 August 2019, p 4. 

https://www.communityprotection.wa.gov.au/LocalSearch/LocalSearchWithMdl
https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf
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Suspension of reporting obligations 

2.29 The Commissioner of Police has discretion to suspend the reporting requirements of juvenile 

offenders for specified offences42 and sentences43 if satisfied they do not pose a risk to the 

lives or sexual safety of others. The considerations taken into account by WA Police in 

deciding to suspend the reporting obligations of a young person are discussed in Chapter 8. 

2.30 Currently, over 60 per cent of juvenile offenders have had their reporting obligations 

suspended,44 with 13 per cent suspended within two months of becoming reportable 

offenders.45 

 

 

 

The effect of spent convictions 

2.31 A sentencing court may order a spent conviction if it is satisfied that the offender is unlikely 

to reoffend and having regard to the trivial nature of the offence or the offender’s previous 

good character.46 With some exceptions, the offence does not need to be disclosed for any 

purposes, including for a National Police Certificate.47 

2.32 A spent conviction for a reportable offence does not affect: 

 the status of the offence as a reportable offence; 

 consideration of the offence as part of the reportable offender’s total criminal record;  

 the inclusion of information about the offence in the CPOR Register; and 

 any reporting obligations of the reportable offender.48 

2.33 Spent convictions are discussed further in Chapter 6.   

Registration for life  

2.34 A person only ceases to be a reportable offender if a finding of guilt or a past offender 

reporting order is set aside by a court on appeal,49 otherwise there is no provision in the 

CPOR Act to remove someone from the CPOR Register, even if their reporting obligations 

have expired.  

2.35 According to the Law Reform Commission: 

                                                      
42  Community Protection (Offender Reporting) Act 2004 s 61(1)(a) and Community Protection (Offender Reporting) 

Regulations, r 17. See also Luke Milligan, Coordinator (Ministerial and Parliamentary), Executive and Ministerial 

Services, Western Australia Police Force, Email, 16 October 2019, attaching answers to additional questions, 

pp 2- 3. 

43  Community Protection (Offender Reporting) Act 2004 s 61(1)(b) and Community Protection (Offender Reporting) 

Regulations, r 18. 

44  Chris Dawson, Commissioner of Police, Western Australia Police Force, Transcript of evidence, 25 September 2019, 

pp 6 and 12. 

45  Western Australia Police Force, Answer to question on notice 1 asked at hearing held 25 September 2019, dated 

16 October 2019, p 8. 

46  Sentencing Act 1995 s 45(1). 

47  Government of Western Australia. See: https://www.wa.gov.au/service/justice/criminal-law/apply-spent-conviction.  

Viewed 28 October 2019. 

48  Community Protection (Offender Reporting) Act 2004 s 111. 

49  ibid., s 6(6), s 13, s 19 and s 20A. 

Over 60 per cent of juvenile offenders have had their reporting 

obligations suspended. 

https://www.wa.gov.au/service/justice/criminal-law/apply-spent-conviction
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The CPOR Act is silent about whether a reportable offender’s details remain on the 

sex offender register following expiration of the relevant reporting period. Section 

114 (2)(d) of the CPOR Act provides that regulations may be made ‘requiring or 

authorising the Commissioner [of Police] to remove specified information, or 

information of a specified class, from the Register’. However, to date, no such 

regulations have been made.50   

2.36 Section 42 of the CPOR Act allows the Police Commissioner to retain copies of any 

documents, fingerprints and photographs for law enforcement and community protection. 

According to the Law Reform Commission: 

So it appears that, although a reportable offender’s status will be marked as 

finalised on the ANCOR database, the police can retain information provided by 

the offender indefinitely and the fact that the offender was a reportable offender 

under the CPOR Act will remain recorded for life.51 

 

 

 

2.37 In addition, the Committee heard evidence that WA Police have a continuing obligation to 

disclose a young person’s reportable status in certain circumstances, even if their reporting 

obligations have been suspended: 

applications that get made, for instance, with people that, one, apply for spent 

convictions or, two, might apply for working with children cards for employment 

reasons or volunteering reasons even, we again have to apply the law as it is 

presently in front of us. Whether a person is suspended or not is really about the 

self-reporting obligations in a compliance regime, but it does not obviate the need 

for us to disclose to other parties, be they the Department of Communities, if they 

have been convicted and are on the register but are simply suspended from actual 

reporting requirements.52  

FINDING 1 

The Community Protection (Offender Reporting) Act 2004 does not provide a mechanism for a child 

or young person to be removed from the Community Protection Offender Register. 

Inquiry by the Law Reform Commission of Western Australia 

Introduction 

2.38 In April 2009, the then Attorney General Hon Christian Porter MLA, made a referral to the 

Law Reform Commission after concerns were raised about the application of the CPOR Act to 

juvenile offenders and certain adult offenders.53 Specifically, the concerns related to the 

                                                      
50  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, February 2011, p 44. See: https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

10 October 2019. 

51  ibid.  

52  Chris Dawson, Commissioner of Police, Western Australia Police Force, Transcript of evidence, 25 September 2019, 

p 16. 

53  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, February 2011, p vii. See: https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

10 October 2019. 

The police can retain information indefinitely and the fact that the 

offender was a reportable offender under the CPOR Act will remain 

recorded for life. 

https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
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automatic registration of all offenders ‘without any consideration of their individual 

circumstances and the risk they posed to the community’.54  

2.39 The Law Reform Commission of Western Australia (Law Reform Commission) produced a 

discussion paper (Discussion Paper) and final report (Final Report) containing 20 

recommendations and these documents comprise a comprehensive body of work on the 

issues relevant to this inquiry. 

2.40 The Committee does not propose to replicate the Law Reform Commission’s comprehensive 

work but has made a number of references to it, including commentary on 

recommendations relevant to the mandatory registration of children and young people. 

Summary of the Law Reform Commission’s inquiry 

2.41 The Law Reform Commission concluded that the mandatory registration of children is 

inappropriate and that registration should be determined by the Children’s Court of Western 

Australia. This was consistent with the overwhelming majority of evidence the Law Reform 

Commission received during consultation with stakeholders.55  

 

 

 

2.42 Findings made by the Law Reform Commission include: 

 the Western Australian sex offender registration scheme is relatively strict and applies 

mandatory registration to a broader range of child sex offenders than any other 

Australian jurisdiction;56 

 not all child sex offenders caught by the CPOR Act pose the same risk to the 

community;57 

 the CPOR Act captures consensual sexual activity between two young people and 

experimental behaviour by young children;58 

 offenders who do not pose a risk to children should not be caught by the scheme;59 

                                                      
54  Victoria Williams, ‘Branding Children as “Sex Offenders”’, Brief, July 2012, p 18. See 

https://www.lrc.justice.wa.gov.au/_files/Brief_July2012_18-21.pdf. Viewed 15 October 2019. 

55  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, February 2011, p x. See: https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

10 October 2019. See also Royal Commission into Institutional Responses to Child Sexual Abuse, Criminal Justice 

Report, Parts VII–X and Appendices, August 2017, p 468. See: 

https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/final_report_-_criminal_justice_report_-

_parts_vii_to_x_and_appendices.pdf. Viewed 25 November 2019. 

56  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Final Report, 

Project No 101, January 2012, p v. See: https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf. Viewed 14 May 2020. 

57  ibid., p 8. 

58  ibid. Victoria Williams, the author of the Discussion Paper and Final Report, stated that subjecting children who 

engage in this conduct to the same sex offender label and reporting obligations as paedophiles ‘is neither sensible 

nor fair’. See Victoria Williams, Branding Children as “Sex Offenders”’, Brief, July 2012, p 21. See: 

https://www.lrc.justice.wa.gov.au/_files/Brief_July2012_18-21.pdf. Viewed 24 October 2019. 

59  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, February 2011, p 76. See: https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

10 October 2019. 

The Law Reform Commission concluded that the mandatory 

registration of juvenile offenders is inappropriate. 

https://www.lrc.justice.wa.gov.au/_files/Brief_July2012_18-21.pdf
https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/final_report_-_criminal_justice_report_-_parts_vii_to_x_and_appendices.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/final_report_-_criminal_justice_report_-_parts_vii_to_x_and_appendices.pdf
https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf
https://www.lrc.justice.wa.gov.au/_files/Brief_July2012_18-21.pdf
https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
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 only offenders who pose a risk of reoffending should be captured by the scheme60 ‘to 

ensure that low-risk offenders are not unfairly penalised and stigmatised by mandatory 

registration’;61 

 a degree of flexibility should be incorporated into the CPOR Act ‘to ensure it is not 

unfairly applied to low-risk offenders or less serious offences’;62 

 offender registration should be based on an individual assessment of risk63 through 

judicial discretion rather than mandatory registration; 

 juvenile offenders and the prosecution should have the right to appeal the decision of a 

court regarding registration;64 and 

 reportable offenders who are registered as a child should be entitled to seek a review of 

their registered status.65  

2.43 The Law Reform Commission recommended that the CPOR be amended to: 

 provide that a person is not a reportable offender merely because as a child they 

committed a reportable offence and that a court may only make an order if they pose a 

risk to the lives or sexual safety of one or more persons;66 

 enable juvenile offenders and the prosecution to appeal a decision of a magistrate of the 

Children’s Court to make or not make a juvenile offender reporting order;67 and 

 enable reportable offenders who were registered as a child to apply to the President of 

the Children’s Court or the District Court for a review of their reportable offender status 

at any time68 which, if successful, will result in their removal from the CPOR Register and 

the ANCOR. 69 

2.44 There have been no amendments to the CPOR Act implementing any of the Law Reform 

Commission’s recommendations. 

Statutory Review of the CPOR Act 

2.45 Section 115 of the CPOR Act requires the Minister to review the legislation after five years of 

operation.70 In June 2011, WA Police commenced a statutory review with the release of an 

issues paper to stakeholders and the Statutory Review Community Protection (Offender 

Reporting) Act 2004: Final Report (Statutory Review) was completed in September 2012.71   

                                                      
60  ibid., p 142. 

61  ibid., p ix. 

62  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Final Report, 

Project No 101, January 2012, p v. See: https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf. Viewed 14 May 2020. 

63  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, February 2011, p v. See: https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

10 October 2019. 

64  ibid., p 135. 

65  ibid.  

66  ibid., p 99. 

67  ibid.  

68  ibid., p 66 and Recommendation 9, p 103. 

69  ibid.  

70  Community Protection (Offender Reporting) Act 2004 s 115. 

71  Statutory Review, Community Protection (Offender Reporting) Act 2004: Final Report, September 2012. See: 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/3910394a77cdb08aa150574a48257

b8f00221721/$file/394.pdf. Viewed 14 May 2020. 

https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf
https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/3910394a77cdb08aa150574a48257b8f00221721/$file/394.pdf
https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/3910394a77cdb08aa150574a48257b8f00221721/$file/394.pdf
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2.46 Key issues in the Statutory Review include: 

 all submissions ‘were supportive of a discretionary process to some extent’;72 

 a discretionary approach, if adopted, ‘would enable WA Police to concentrate resources 

on those persons who pose a risk to the lives and sexual safety of children’;73 

 stakeholder discussions ‘have raised concerns there is not a more flexible mechanism in 

place to ensure young people are not unnecessarily registered as reportable offenders’;74  

 reform options canvassed in submissions included: 

o expanding the statutory exemptions to mandatory registration; 

o expanding the offences for which the Commissioner of Police can suspend reporting 

obligations under section 61 of the CPOR Act to all Class 1 and Class 2 offences; and 

o giving the Children’s Court discretion to determine whether a juvenile offender 

should be placed on the CPOR Register.75 

2.47 The Statutory Review noted that judicial discretion by the Children’s Court for the 

registration of children best reflected the views of stakeholders but no recommendation was 

made to this effect.76  

2.48 The report did recommend the expansion of the Police Commissioner’s power under  

section 61 of the CPOR Act to suspend reporting obligations of juvenile offenders to all Class 

1 and Class 2 offences to ensure that: 

children are protected from the risk of sexual harm, whilst ensuring that those 

young offenders who do not pose a risk to the lives or sexual safety of a child or 

children do not have to report to police or be subject to any monitoring under the 

Act.77     

2.49 In November 2013 this recommendation was implemented when the Community Protection 

(Offender Reporting) Regulations 2004 (CPOR Regulations) were amended to expand the 

offences and sentences prescribed for the purposes of section 61 of the CPOR Act.78  

Approaches to mandatory registration in other Australian jurisdictions 

2.50 There are significant variations in the approach of other Australian jurisdictions to the 

registration of juvenile offenders. Recent reforms have expanded judicial discretion for 

registration and include minimum sentencing thresholds to exclude certain sentences from 

the scope of mandatory registration. 

 

 

 

                                                      
72  ibid., p 10. 

73  ibid., p 11. 

74  ibid., p 17. 

75  ibid., pp 17-8. 

76  ibid., p 18. 

77  ibid., p 19.  

78  The exemptions included the following offences under the Criminal Code: s 320(4) Indecently dealing with a child; 

s 320(5) Procuring, inciting or encouraging a child to do an indecent act; s 320(6) Indecently recording a child 

under 13; and an intensive youth supervision order under the Young Offenders Act 1994 Part 7 Division 7 that is 

made without imposing a sentence of detention. 

There are significant variations in the approach to registration of 

juvenile offenders in Australian jurisdictions.  
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2.51 A summary of the approach and significant reforms in other Australian jurisdictions is set out 

below.   

Victoria 

2.52 The Sex Offenders Registration Act 2004 (Vic) (Victorian Act) only applies mandatory 

registration to adult offenders. The registration of children is subject to the discretion of the 

Children’s Court of Victoria ‘where the onus of proof is on the prosecution to persuade the 

court beyond a reasonable doubt that the offender poses a sexual risk’.79  

Inquiry by the Victorian Law Reform Commission 

2.53 In May 2010, the Victorian Ombudsman recommended the Victorian Law Reform 

Commission (VLRC) examine the legislative arrangements for the registration of sex 

offenders. This was prompted by concerns of the Director of the Office of Police Integrity 

regarding the resource implications and fairness of registering offenders who ‘represented 

no greater risk to the community than the majority of those in his or her age group’.80  

2.54 The VLRC considered whether a degree of judicial discretion should be introduced into the 

Victorian Act for adult offenders, with most submissions opposing mandatory registration. 

2.55 In its final report, the conclusions of the VLRC were similar to those made by Western 

Australia’s Law Reform Commission, notably that: 

Individual assessment of the need to register particular offenders would make the 

scheme more effective and much fairer. This individual assessment is best 

performed by judges and magistrates who can make decisions based on the facts 

of each case, including the circumstances and history of the particular offender.81  

2.56 The VLRC recommended inclusion on the sex offenders register only by an order of a court 

and the discontinuance of automatic inclusion of adult offenders.82 

Submissions to this inquiry 

2.57 In his submission to this inquiry, Judge Peter Lauritsen, the Chief Magistrate of the 

Magistrate’s Court of Victoria, pointed out that:  

The mandatory scheme has proved to be a very blunt instrument with no 

distinction between offenders who are high or no risk. It was also seen to be 

productive of injustice in cases where a young offender could be sentenced 

without conviction but still be placed on the Sex Offenders Register for a minimum 

of eight years.83 

2.58 The Children’s Court of Victoria submitted that sex offender registration orders are rarely 

made for a child84 (see Table 1) and that:  

                                                      
79  Submission 6 from Judge Peter Lauritsen, Chief Magistrate of the Magistrates’ Court of Victoria, 20 May 2019, p 1. 

80  Victorian Ombudsman, Whistleblowers Protection Act 2001: Investigation into the failure of agencies to manage 

registered offenders (2011), p 24. 

81  Victorian Law Reform Commission, Sex offenders registration, Melbourne, 4 April 2012, p 67.  See: 

https://www.lawreform.vic.gov.au/sites/default/files/SOR_Final%20Report_Full%20text_0.pdf. Viewed 

19 December 2018.  

82  ibid., p 68.  See: https://www.lawreform.vic.gov.au/sites/default/files/SOR_Final%20Report_Full%20text_0.pdf. 

Viewed 19 December 2018. 

83  Submission 6 from Judge Peter Lauritsen, Chief Magistrate, Magistrates’ Court of Victoria, 20 May 2019, p 1.   

84  Submission 22 from Children’s Court of Victoria, 29 May 2019, p 4. 

https://www.lawreform.vic.gov.au/sites/default/files/SOR_Final%20Report_Full%20text_0.pdf
https://www.lawreform.vic.gov.au/sites/default/files/SOR_Final%20Report_Full%20text_0.pdf
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applications for sex offence registration orders require careful consideration of 

relevant factors in determining whether it is appropriate to make an order. 

Whether the person poses a risk to the sexual safety of one or more persons or of 

the community is the key element of the prescribed test in s 11(3) of the Act.85    

Table 1. Juvenile sex offender registration orders (Victoria) 

Year Orders Year Orders 

2008 1 2014 3 

2009 2 2015 6 

2010 5 2016 2 

2011 4 2017 1 

2012 0 2018 5 

2013 5 Total 34 

[Source: Submission 22 from Children’s Court of Victoria, 29 May 2019, p 4.] 

2.59 In March 2018, amendments to the Victorian Act enabled young people aged 18 and 19 

years old at the time of the offence to be exempted from mandatory registration for 

specified offences: 

 where there was consent; 

 the complainant was at least 14 years old; and 

 the court is satisfied the offender poses a low or no sexual risk.86 

2.60 Eligibility for making an application for a registration exemption order was limited to young 

people aged 18 and 19 years old in recognition of: 

 the likely proximity of age with the victim, indicating a potential lower risk to community 

safety; and 

 a likely similar level of maturity as the victim.87 

2.61 Hon Lisa Neville, Minister for Police, submitted that: 

The Sex Offenders Registration Amendment (Miscellaneous) Act 2017 (Vic) included 

reforms that sought to address the inherently unfair and unnecessary registration 

of a small number of young offenders under this State's previous automatic 

registration scheme. Those cases had typically arisen in two types of situations 

involving young adult offenders: 

 offending that occurs in the course of an otherwise consenting 

relationship or encounter with someone under 16 but in circumstances 

where the young offender does not pose an ongoing threat to the 

community; and 

 offending that relates to 'sexting' or similar conduct where the person 

depicted was under the age of 18 at the time the images or video were 

                                                      
85  ibid.  

86  ibid. See also Sex Offenders Registration Act 2004 (Vic) s 11B. 

87  Hon Lisa Neville MP, Minister for Police and Emergency Services, Victoria, Legislative Assembly, Parliamentary 

Debates (Hansard), 11 May 2017, p 1273. 
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taken but, again, in circumstances where the young offender does not 

pose an ongoing threat to the community.88 

2.62 A person cannot apply for a registration exemption order in the following circumstances: 

 they have been found guilty of another reportable offence that is not a specified offence; 

 they have been refused registration exemption for another specified offence; 

 the offence, other than a pornography offence, was committed against more than one 

victim; or 

 the applicant was a reportable offender at the time of the offence or was a 

corresponding reportable offender.89 

2.63 Young people who were sentenced prior to March 2018 are able to make a retrospective 

application for a registration exemption order.90  

2.64 According to Victoria’s Chief Magistrate, the Victorian amendments have not ‘opened any 

floodgates in terms of numbers’ with only ‘a handful of applications’ throughout the State.91 

None of the applications were opposed by the prosecution indicating that the amendments 

‘have applied to situations in which the injustice was manifest’.92 

 

 

 

New South Wales 

2.65 The Child Protection (Offenders Registration) Act 2000 (NSW) (NSW Act) was the first 

legislation in Australia to introduce a mandatory sex offender registration scheme and was 

the basis for the model law under the National Scheme.93  

2.66 Minimum sentencing thresholds exclude certain sentences (such as a good behaviour bond 

and an order to participate in an intervention program) from the ambit of mandatory 

registration where no conviction is recorded.94 The NSW Act also contains statutory offence 

exemptions comprising certain single offences committed as a child, such as sexual touching 

or a sexual act,95 voyeurism96 and filming a person engaged in a private act.97  

                                                      
88  Submission 20 from Hon Lisa Neville MP, Minister for Police and Emergency Services, 16 May 2019, p 1. See also 

Hon Lisa Neville MLA, Minister for Police and Emergency Services, Victoria, Legislative Assembly, Parliamentary 

Debates (Hansard), 11 May 2017, p 1279.  

89  Sex Offenders Registration Act 2004 (Vic) s 11A. 

90  Submission 6 from the Magistrates’ Court of Victoria, 20 May 2019, p 1. 

91  ibid., p 2. Western Australia Police Force advised the Committee that since the introduction of the Victorian 

reforms (March 2018) there have been 25 applications for exemption, all of which have been successful. Chris 

Dawson, Commissioner of Police, Western Australia Police, Answer to question on notice 3 asked at hearing held 

25 September 2019, dated 16 October 2019, p 9. See also DPP v Sager [2018] VCC 1206 (8 August 2018), County 

Court of Victoria; DPP v Bell [2019] VCC 1804 (13 September 2018), County Court of Victoria. 

92  Submission 6 from the Magistrates’ Court of Victoria, 20 May 2019, p 2. 

93  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, February 2011, p 72. See: https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

10 October 2019. 

94  Children (Criminal Proceedings Act 1987 (NSW) s 33(1)(a). 

95  Child Protection (Offenders Registration) Act 2000 (NSW), s 3A(2)(c)(i). 

96  Crimes Act 1900 (Cth), s 91J. 

97  ibid, s 91K. 

The Victorian amendments have not ‘opened any floodgates 

in terms of numbers’ with only ‘a handful of applications’ 

throughout the State. 

https://www.lrc.justice.wa.gov.au/_files/P101-DP.pdf
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2.67 In 2018, an amendment to the NSW Act provided a court with the discretion to not register a 

child as a reportable offender if:  

 they have not previously been convicted of a reportable offence; 

 the court does not sentence them to full-time detention or impose a control order; and  

 the court is satisfied they do not pose a risk to the lives or sexual safety of children.98 

2.68 All other convictions for reportable offences are subject to mandatory registration.99 

Queensland 

2.69 Mandatory registration is subject to a number of minimum sentencing thresholds under the 

Child Protection (Offender Reporting) Act 2004 (Qld)100 including if a conviction is not 

recorded or the sentence did not include a term of imprisonment or supervision. Mandatory 

registration is also subject to a number of statutory offence exemptions, such as single 

pornography offences committed as a child.  

Tasmania 

2.70 Under the Community Protection (Offender Reporting) Act 2005 (Tas) a court must order the 

registration of a child or adult reportable offender unless it is satisfied they do not pose a 

risk of committing a reportable offence in the future.101 

2.71 The Supreme Court of Tasmania has described satisfying the Court of this test as presenting 

‘an offender with a very high hurdle to get over’.102  

South Australia 

2.72 The Child Sex Offenders Registration Act 2006 (SA) contains minimum sentencing thresholds 

which excludes children from mandatory registration and persons convicted of a single  

Class 2 offence where there is no sentence of imprisonment or supervision.103  

2.73 Similar to Victoria, there are also exemptions from mandatory registration for certain sexual 

offences committed by young people aged 18 and 19 years. Exemptions apply where the 

victim consented to the sexual activity and: 

 the victim was not less than 15 years of age (where the offender was 18 years of age); or 

 the victim was not less than 16 years of age (where the offender was 19 years of age).104 

                                                      
98  Child Protection (Offenders Registration) Act 2000 (NSW) s 3C(3). See also Submission 4 from 

Judge Peter Johnstone, President of the Children’s Court of New South Wales; and R v RI [2019] NSWDC 129, 

where the New South Wales District Court ordered that the offender not be registered.  

99  New South Wales Ombudsman, Review of the Child Protection Register, Report under s 25(1) of the Child Protection 

(Offenders Registration) Act 2000, pp iii-iv. See also New South Wales, Joint Select Committee on Sentencing of 

Child Sexual Assault Offenders, Report 1/55, Every Sentence Tell a Story – Report on Sentencing of Child Sexual 

Assault Offenders, October 2014, pp 131-6. 

100  Child Protection (Offender Reporting) Act 2004 (Qld), s 5(2) and Schedule 1. See also Submission 2 from 

Hon Mark Ryan MP, Minister for Police and Corrective Services, 13 May 2019. 

101  Community Protection (Offender Reporting) Act 2005 (Tas), s 5 and s 6 (1). 

102  PTR v Tasmania [2012] TASCCA 8, Tasmanian Court of Criminal Appeal, 23 August 2012, paragraph 21, Tennent J. 

103  Child Sex Offenders Registration Act 2006 (SA) s 6(3). See also Submission 15 from South Australia Police, 

22 May 2020 p 1. 

104  Child Sex Offenders Registration Act 2006 (SA), Schedule 1, Part 1(2). See also Submission 15 from South Australia 

Police, 22 May 2020. 
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Australian Capital Territory 

2.74 Minimum sentencing thresholds apply under the Crimes (Child Sex Offenders) Act 2005 (ACT). 

Mandatory registration is not imposed if: 

 a court makes a non-conviction order against a person for a Class 1 or 2 offence;105  

 a person is sentenced for a single Class 2 offence which did not include a term of 

imprisonment or supervision;106 or 

 a child is sentenced for a single specified Schedule 2 offence (for instance, possessing 

child exploitation material).107 

2.75 In October 2015, the exclusions for mandatory registration of children were widened to 

include circumstances where the court considers registration inappropriate. The court must 

consider factors such as: 

 the severity and circumstances of the offence; 

 the age of the offender at the time of the offence; 

 the level of harm to the victim and community; 

 attempts at rehabilitation by the offender; and 

 whether the offender poses a risk to the lives or sexual safety of others.108 

Northern Territory 

2.76 Minimum sentencing thresholds exclude children from mandatory registration and persons 

convicted of a single Class 2 offence where there is no sentence of imprisonment or 

supervision. 

2.77 Mandatory registration does not apply to anyone convicted of a Class 1 or Class 2 offence 

subject to a good behaviour bond.109 

Commonwealth 

2.78 Some jurisdictions include a number of Commonwealth offences as Class 1 or Class 2 

offences. 

2.79 Sentencing for any reportable offence is undertaken by the relevant courts in the states and 

territories and are subject to the applicable legislation in that jurisdiction.110  

Conclusion 

2.80 Western Australia’s sex offender registration scheme is the harshest regime in Australia, with 

little provision for discretionary decision making in regard to children. Other Australian 

jurisdictions provide for juvenile registration to be a matter of judicial discretion or to be 

circumscribed by minimum sentencing thresholds or offence exemptions.  

                                                      
105  Crimes (Child Sex Offenders) Act 2005 (ACT) s 9(1)(a). Without convicting an offender who is found guilty, the court 

may dismiss the charge or make a good behaviour order if the court is satisfied that it is not appropriate to 

impose any (other than a nominal) punishment: Crimes (Sentencing) Act 2005 (ACT) s 17. 

106  Crimes (Child Sex Offenders) Act 2005 (ACT) s 9(1)(b). 

107  ibid., s 9(1)(c). 

108  Crimes (Child Sex Offenders) Amendment Act 2015 (ACT), inserting a new section 9(1A) and (1B) (now 9(2) and (3) 

into the Crimes (Child Sex Offenders) Act 2005 (ACT) s 9(2) and (3). 

109  Child Protection (Offender Reporting and Registration) Act 2004 (NT) s 11. 

110  See Submission 18 from Commonwealth Director of Public Prosecutions, 24 May 2019 for information on the 

registration of offenders convicted of Commonwealth sex offences in Western Australia. 
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2.81 The lack of discretion for children under the Western Australian scheme is acknowledged by 

WA Police:  

The committee may already be aware that aside from Western Australian 

legislation, which mandates the registration of young people under this regime of 

legislation, the only other jurisdiction that similarly does so is Queensland. 

Although the ACT has some slight modification to it, the other primary states have 

that discretion placed on the informing court. I believe that is the appropriate 

place …111 

FINDING 2 

The requirements for the mandatory registration of juvenile reportable offenders in Western 

Australia constitutes the harshest and least discretionary registration scheme in Australia. 

                                                      
111  Chris Dawson, Commissioner of Police, Western Australia Police Force, Transcript of evidence, 25 September 2019, 

p 2.   
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CHAPTER 3  

Sexual behaviour in context  

Introduction  

3.1 The key question for this inquiry is whether children and young people ought to be treated 

the same way as adults who sexually offend against children. In order to answer this 

fundamental question it is important to understand the sexual behaviour of children and 

young people within its own context.  

3.2 This chapter examines the relationship between child and adolescent development and 

sexual offending by young people.  

3.3 Adolescence encompasses puberty and the teenage years and is characterised by physical 

growth and sexual maturation, as well as cognitive, emotional and social development. 

Behavioural changes that occur during adolescence—emotional volatility and impulsivity, 

increased independence, novelty seeking and risk taking—can influence decision making and 

contribute to sexual offending by young people. 

3.4 There is no specific point or universally agreed age at which adolescence ends and 

adulthood begins. Is it 18 or 21 years of age, or does adolescence extend to 25 years of age? 

While recent neurobiological science suggests that adolescence extends well into a person’s 

twenties, public policy—for which age is often a determinant—is inconsistent. Western 

Australia’s youth health policy and the Australian Institute of Health and Welfare112 defines 

young people as aged up to 24 years, yet our criminal law delineates childhood from 

adulthood at precisely the time a person turns 18 years of age.  

3.5 Consideration of child and adolescent development is integral to understanding the context 

of sexual behaviour by children and young people which, in turn, helps to evaluate the 

seriousness of sexual offending.  

3.6 This chapter examines these issues and the difference between developmentally normal (age 

appropriate) sexual behaviour by young people and sexual behaviour that is harmful or 

abusive.  

The transition from childhood to adulthood 

3.7 Hormonal change in children occurs during the first stage of puberty (between six to eight 

years of age) with physical development becoming apparent during the second stage of 

puberty at around 10-11 years of age for girls and 11-13 years for boys. It is normal for these 

ages to vary by up to five years.113 Some children will experience disruption to their 

development with genetic disorders, illness or medical treatment sometimes causing early 

onset or delayed puberty.114 

                                                      
112  Australian Institute of Health and Welfare, Young Australians: their health and wellbeing 2011, Cat. no. PHE 140, 

AIHW, Canberra, 2011, p 5.  See: https://www.aihw.gov.au/getmedia/14eed34e-2e0f-441d-88cb-

ef376196f587/12750.pdf.aspx?inline=true. Viewed 17 April 2020. 

113  Murdoch Children’s Research Institute, Transitioning from childhood to adolescence, Fact Sheet. See:  

https://www.mcri.edu.au/sites/default/files/media/documents/parent_fact_sheets/transitioning_from_childhood_to

_adolescence_-_150416.pdf. Viewed 16 December 2019. 

114  Eunice Kennedy Shriver National Institute of Child Health and Human Development, 1 December 2016, U.S. 

Department of Health and Human Services. See: 

https://www.nichd.nih.gov/health/topics/puberty/conditioninfo/causes. Viewed 15 April 2020. 

https://www.aihw.gov.au/getmedia/14eed34e-2e0f-441d-88cb-ef376196f587/12750.pdf.aspx?inline=true
https://www.aihw.gov.au/getmedia/14eed34e-2e0f-441d-88cb-ef376196f587/12750.pdf.aspx?inline=true
https://www.mcri.edu.au/sites/default/files/media/documents/parent_fact_sheets/transitioning_from_childhood_to_adolescence_-_150416.pdf
https://www.mcri.edu.au/sites/default/files/media/documents/parent_fact_sheets/transitioning_from_childhood_to_adolescence_-_150416.pdf
https://www.nichd.nih.gov/health/topics/puberty/conditioninfo/causes
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3.8 The period between childhood and adulthood—adolescence—encompasses puberty and the 

teenage years. It is characterised by physical growth and sexual maturation, as well as social, 

emotional and cognitive development.115 Behavioural changes during adolescence include 

increased novelty seeking, risk taking and a social shift towards interaction with peers:116  

In adolescence, independence from family is a dominant factor. More time is spent 

engaging with peers, in and outside the home environment, and supervision may 

be relaxed somewhat.117  

3.9 Adolescent behaviour can be partly explained by hormonal change:  

During puberty, the increases in estrogen and testosterone bind receptors in the 

limbic system, which not only stimulates sex drive, but also increases adolescents’ 

emotional volatility and impulsivity.118  

3.10 Determining the extent to which increased emotional volatility and impulsivity affects the 

real world behaviour of adolescents is difficult.119 The ability of a 15 year old to make a 

reasoned decision in a hypothetical situation is not significantly different to that of an adult, 

however young people will often make risky decisions, displaying a disconnect between 

‘feeling and thinking’.120   

3.11 Emotional maturity continues to develop well after puberty.121 Recent evidence suggests that 

the late maturation of the frontal lobe (related to cognitive function, impulse control, 

memory and attention) along with the connectivity of the brain (between, for example, 

emotional and cognitive function) continues into the mid-twenties122 in what can be 

described as a rewiring process:123 

                                                      
115  M Arain, M Haque, L Johal, P Mathur, W Nel, A Rais, R Sandhu, S Sharma, ‘Maturation of the adolescent brain’, 

Neuropsychiatric Disease and Treatment, 2013, vol. 9, p 451.  See: 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/. Viewed 12 December 2019. 

116  S Johnson, R Blum, J Giedd, ‘Adolescent maturity and the brain: the promise and pitfalls of neuroscience research 

in adolescent health policy’, Author manuscript, p 4. See:  

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/. Viewed 12 December 2019. Published in final edited 

form in Journal of adolescent health, 2009, vol. 45, Issue 3, pp 216-21.   

117  N McKillop, S Rayment-McHugh, S Smallbone and Z Bromham, Understanding and preventing the onset of child 

sexual abuse in adolescence and adulthood, Australian Institute of Criminology, Canberra, 2018, p 7.  See:  

https://aic.gov.au/publications/tandi/tandi554. Viewed 12 December 2019. 

118  M Arain, M Haque, L Johal, P Mathur, W Nel, A Rais, R Sandhu, S Sharma, ‘Maturation of the adolescent brain’, 

Neuropsychiatric Disease and Treatment, 2013, vol. 9, p 455.  See: 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/. Viewed 12 December 2019. 

119  S Johnson, R Blum, J Giedd, ‘Adolescent maturity and the brain: the promise and pitfalls of neuroscience research 

in adolescent health policy’, Author manuscript, p 4. See:  

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/. Viewed 12 December 2019. Published in final edited 

form in Journal of adolescent health, 2009, vol. 45, Issue 3, pp 216-21. 

120  M Arain, M Haque, L Johal, P Mathur, W Nel, A Rais, R Sandhu, S Sharma, ‘Maturation of the adolescent brain’, 

Neuropsychiatric Disease and Treatment, 2013, vol. 9, p 455.  See: 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/. Viewed 12 December 2019.   . 

121  S Johnson, R Blum, J Giedd, ‘Adolescent maturity and the brain: the promise and pitfalls of neuroscience research 

in adolescent health policy’, Author manuscript, p 3. See:  

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/. Viewed 12 December 2019. Published in final edited 

form in Journal of adolescent health, 2009, vol. 45, Issue 3, pp 216-21. 

122  ibid., p 3.  

123  M Arain, M Haque, L Johal, P Mathur, W Nel, A Rais, R Sandhu, S Sharma, ‘Maturation of the adolescent brain’, 

Neuropsychiatric Disease and Treatment, 2013, vol. 9, p 451.  See: 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/. Viewed 12 December 2019. 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/
https://aic.gov.au/publications/tandi/tandi554
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/
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There are, therefore, differences in adolescent brain structure and connectivity that 

correspond with differences in emotional and cognitive function and that make 

adolescent brains distinct from those of children and adults.124  

 

 

 

3.12 Crucially, neurological development is highly variable between individuals.125 Brain function 

and development cannot be separated from other factors that influence adolescent 

behaviour and are particular to each individual: 

Behavior in adolescence, and across the lifespan, is a function of multiple 

interactive influences including experience, parenting, socioeconomic status, 

individual agency and self efficacy, nutrition, culture, psychological well-being, the 

physical and built environments, and social relationships and interactions. When it 

comes to behavior, the relationships among these variables are complex, and they 

change over time and with development.126  

3.13 There is not a universally accepted, age-delineated definition of adolescence. While advances 

in neuroimaging technology have increased our understanding of brain development, which 

extends further into the twenties than previously thought, how this relates to maturity is not 

clear cut.127   

3.14 Public policy is often defined and delineated by biological age. In the criminal justice system, 

a person is considered to be an adult at 18 years of age. However, in Victoria, a dual track 

sentencing system enables an adult court to detain a young offender under the age of 21 in 

youth detention.128 The current Western Australian Youth Health Policy relates to young 

people below the age of 25 years129 whereas the legislation that establishes the 

Commissioner for Children and Young People defines a limit of 18 years of age.130  

3.15 The interplay between developmental science and the range of public policy for which age is 

a determinant is both complex and inconsistent. The Committee was mindful that early 

adoption of an arbitrary (and debatable) age-based definition for ‘young people’ may pre-

emptively restrict our evidence gathering and deliberations. In light of evidence obtained, for 

                                                      
124  N Jaworska and G MacQueen, ‘Adolescence as a unique developmental period’, Journal of Psychiatry & 

Neuroscience, 2015, vol. 40, Issue 5, p 292. [published correction appears in J Psychiatry Neurosci. 2015 Nov; 40(6): 

386]. See: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4543091/. Viewed 12 December 2019. 

125  S Johnson, R Blum, J Giedd, ‘Adolescent maturity and the brain: the promise and pitfalls of neuroscience research 

in adolescent health policy’, Author manuscript, p 5. See: 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/. Viewed 12 December 2019. Published in final edited 

form in Journal of adolescent health, 2009, vol. 45, Issue 3, pp 216-21. 

126  ibid., p 6. 

127  M Arain, M Haque, L Johal, P Mathur, W Nel, A Rais, R Sandhu, S Sharma, ‘Maturation of the adolescent brain’, 

Neuropsychiatric Disease and Treatment, 2013, vol. 9, p 451.  See: 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/. Viewed 12 December 2019. 

128  Submission 22 from Children’s Court of Victoria, 29 May 2019, pp 3-4. 

129  Western Australian Department of Health, WA Youth Health Policy 2018–2023, Perth. See: 

https://ww2.health.wa.gov.au/~/media/Files/Corporate/general%20documents/Youth-Policy/PDF/Youth-

policy.pdf. Viewed 11 December 2019. 

130  Commissioner for Children and Young People Act 2006 s 5. Although the Commissioner will often consult with 

young people aged up to 25 years. See Colin Pettit, Commissioner for Children and Young People, Transcript of 

evidence, 14 August 2019, p 2. 

Adolescent brain structure and connectivity is different to that of 

children or adults and corresponds with differences in emotional 

and cognitive function. 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4543091/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/
https://ww2.health.wa.gov.au/~/media/Files/Corporate/general%20documents/Youth-Policy/PDF/Youth-policy.pdf
https://ww2.health.wa.gov.au/~/media/Files/Corporate/general%20documents/Youth-Policy/PDF/Youth-policy.pdf
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the purposes of this inquiry the Committee considers that an appropriate age range by 

which to define young people is 10 to 24 years of age.    

Adolescent development and offending behaviour 

3.16 A New South Wales parliamentary inquiry into spent convictions for juvenile offenders 

concluded that several factors peculiar to adolescence contribute to juvenile sexual 

offending including:  

impulsivity, immaturity and peer pressure, coupled with incomplete brain 

development. In addition, the Committee recognises that the majority of juvenile 

offenders have a greater capacity for rehabilitation than adults, due to their 

ongoing development.131  

 

 

 

3.17 Progression through the various developmental stages is particular to each individual, with 

girls and boys also developing at a different rate. The Commissioner for Children and Young 

People outlined some of the differences in male and female development: 

Then as they age, we know that through the teen years, from ages 12 to 18, the 

brain development for girls and boys is different, and their responses are different. 

There is a lot of research around the way boys often do not think in terms of 

reacting to things and do not analyse the consequences of their actions, and 

sometimes do not even understand the consequences of their actions even when 

they have done it.132  

3.18 Impulsivity is often reflected in the offending behaviour of adolescent boys, along with poor 

insight into the consequences of their behaviour. The Commissioner for Children and Young 

People told the Committee that boys detained at Banksia Hill Detention Centre ‘will often tell 

us they understand why they got there, but they are not sure what happened’.133  

Exposure to sexual material and pornography 

3.19 The sexual behaviour and development of young people is influenced by a range of factors 

including their age, their family life and social interaction with peers. However, the nature of 

these influences have changed in recent years, with young people growing up in a society far 

less restrictive than previous generations:  

There have been many changes over the past 30 years in mainstream Western 

attitudes about sex. Because of this some children and young people are 

increasingly exposed to sexual themes in their homes, amongst their peers, whilst 

online and via other media exposure.134 

                                                      
131  New South Wales, Legislative Council, Standing Committee on Law and Justice, Report 42, Spent convictions for 

juvenile offenders, July 2010, p 53.  See: 

https://www.parliament.nsw.gov.au/lcdocs/inquiries/2344/100706%20Spent%20convictions%20for%20juvenile%2

0offenders%20Re.pdf. Viewed 20 November 2019. 

132  Colin Pettit, Commissioner for Children and Young People, Transcript of evidence, 14 August 2019, p 3. 

133  ibid., p 7. 

134  South Eastern Centre Against Sexual Assault & Family Violence (SECASA), Age Appropriate Sexual Behaviours in 

Children and Young People, 2nd ed., SECASA, East Bentleigh, 2017, p 9.  See: 

https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf. Viewed 25 October 2019.  

There are several factors peculiar to adolescence that contribute to 

juvenile sexual offending and most juveniles have a greater capacity 

for rehabilitation than adults. 

https://www.parliament.nsw.gov.au/lcdocs/inquiries/2344/100706%20Spent%20convictions%20for%20juvenile%20offenders%20Re.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2344/100706%20Spent%20convictions%20for%20juvenile%20offenders%20Re.pdf
https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf
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3.20 The Committee heard evidence that some parents are acquiescent or permissive of sexual 

relations between young people below the age of consent: 

I cannot say most parents, but some parents feel, “I would rather my young 

daughter had sex with her boyfriend in my house because I know they are safe” 

and they might only be 15 and they might be underage. That is an offence in itself 

by the parent.135  

3.21 The impact of digital technology on the sexual development of young people was a theme 

repeatedly raised in evidence to the Committee. In particular, access and exposure to 

pornography—even by very young children—is a relatively new, but alarmingly widespread 

phenomenon.   

3.22 The sexual behaviour and development of young people, who do not have the maturity to 

understand and contextualise pornography, may be negatively influenced by viewing such 

material.136 Young children may not understand that it is wrong to act out the sexualised 

behaviour they see in the media,137 while the availability of pornography to young people 

developing sexually can increase their curiosity and desire to try things out with other 

children.138   

3.23 Dr Russell Pratt, a forensic psychologist and specialist in the area of sexual abuse and child 

protection, told the Committee that the correlation between pornography and problems in 

families is now complicated by the fact that: 

virtually every young person from 10 and up has access to devices such as mobile 

phones, computers and tablets, [and] the research is indicating that by the age of 

15, virtually every young person has either accessed porn willingly or has stumbled 

across it.139  

 

 

 

3.24 Dr Pratt explained that technology has given young people the ability to ‘undertake 

behaviours and engagements with other young people that we would not have dreamed off 

in the pre-digital era’.140 

3.25 As a result, there is a discordance between the regular exposure to adult sexual themes by 

young people and the legal consequences for sexual behaviour: 

The CHAIRMAN: It would be fair to say that the correlation between becoming an 

adult, in a developmental sense, and a legal adult are not necessarily aligned. 

Judge WAGER: Very much so, and the whole online offending, sexting and all of 

that sort of thing, sometimes it is quite difficult to even explain to a young person 

why it is an offence, because it is just the norm. There are so many things going on 

                                                      
135  Sally Dechow, Solicitor, Youth Legal Service, Transcript of evidence, 26 August 2019, p 5. 

136  South Eastern Centre Against Sexual Assault & Family Violence (SECASA), Age Appropriate Sexual Behaviours in 

Children and Young People, 2nd ed., SECASA, East Bentleigh, 2017, p 10.  See: 

https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf. Viewed 25 October 2019. 

137  Sarah Dewsbury, Lawyer, Legal Aid Western Australia, Transcript of evidence, 21 August 2019, p 13. 

138  Claire Rossi, Lawyer, Legal Aid Western Australia, Transcript of evidence, 21 August 2019, p 3. 

139  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, pp 11-2. 

140  ibid., p 6. 

‘by the age of 15, virtually every young person has either accessed 

porn willingly or has stumbled across it.’ 

https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf
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that, fortunately, were not going on when we were young people, that just make 

life more complex, definitely.141  

FINDING 3 

Access to digital technology has enabled children to be willingly or inadvertently exposed to 

pornographic material from a very young age and this has the potential to have a negative impact 

on their sexual development by normalising sexual behaviour that is not age appropriate.    

Age appropriate behaviour 

3.26 Sexual offending by young people does not necessarily involve sexually abusive or violent 

behaviour however mandatory registration does not discriminate between age appropriate 

sexual behaviour (that may nevertheless constitute a criminal offence) and behaviour which 

is harmful or abusive.142  

Sexual activity among young people 

3.27 The private nature of sexual relationships means that the nature and extent of sexual activity 

by young people today may be surprising for many parents.    

3.28 A national survey of Australian Year 10, 11 and 12 students (14–18 year olds) conducted by 

Latrobe University shows that most students (76 per cent) have experienced a romantic 

relationship.143 The most common sexual behaviours include deep kissing (74 per cent), 

touching or having been touched on the genitals (around 65 per cent), oral sex (over 50 per 

cent), vaginal sex (44 per cent) and anal sex (13 per cent). Unsurprisingly, the proportion of 

students engaging in each behaviour increases by year level.144  

3.29 In relation to the survey, Dr Russell Pratt told the Committee that:  

their findings that a large percentage of 15-year-olds—a third of that sample—are 

engaging in sexual intercourse, really tells us that that behaviour for 15-year-olds 

is in the normative area of sexual behaviour, even though it sits below the actual 

age of consent.145  

3.30 As young people develop, the range of age appropriate sexual behaviour will also change:146    

Most sexual behaviour displayed by children and young people will “sit within” a 

normative development range. The challenge for carers and professionals is to 

identify sexual behaviours that fall outside this range and then assist the young 

person to seek help for those problematic behaviours.147 

                                                      
141  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 9. 

142  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, Perth, February 2011, pp 22-3.  See: https://lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 

19 November 2019. 

143  C Fisher, A Waling, L Kerr, R Bellamy, P Ezer, G Mikolajczak, G Brown, M Carman & J Lucke, 6th National Survey of 

Australian Secondary Students and Sexual Health 2018, ARCSHS Monograph Series No. 113, Australian Research 

Centre in Sex, Health & Society, La Trobe University, Bundoora, 2019, p 34. See: 

https://gdhr.wa.gov.au/documents/10184/468659/National+survey+of+secondary+school+students+and+sexual

+health+2018.pdf/0efb81fe-2ee6-9018-3667-a357b87761f8?t=1560754835361. Viewed 29 July 2019. 

144  ibid., p 35.  

145  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 6. 

146  South Eastern Centre Against Sexual Assault & Family Violence (SECASA), Age Appropriate Sexual Behaviours in 

Children and Young People, 2nd ed., SECASA, East Bentleigh, 2017, p 9.  See: 

https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf. Viewed 25 October 2019. 

147  ibid.  

https://lrc.justice.wa.gov.au/_files/P101-DP.pdf
https://gdhr.wa.gov.au/documents/10184/468659/National+survey+of+secondary+school+students+and+sexual+health+2018.pdf/0efb81fe-2ee6-9018-3667-a357b87761f8?t=1560754835361
https://gdhr.wa.gov.au/documents/10184/468659/National+survey+of+secondary+school+students+and+sexual+health+2018.pdf/0efb81fe-2ee6-9018-3667-a357b87761f8?t=1560754835361
https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf
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Identifying age appropriate behaviour 

3.31 It is not always immediately apparent whether sexual behaviour by children is age-

appropriate or something more problematic.   

3.32 The Commissioner for Children and Young People has done extensive work in the area of 

children with harmful sexual behaviours, and in a recent discussion paper he contends that a 

lack of understanding about age appropriate sexual behaviour constitutes a significant 

challenge in responding to harmful sexual behaviour: 

[There is] limited recognition and understanding about children’s sexual 

development and what constitutes age appropriate behaviour across different 

developmental stages.148 

3.33 Various models have been developed to identify and describe sexual behaviours that are not 

age appropriate. Dr Russell Pratt explained that one such model uses a ‘traffic light’ system 

to discriminate between age appropriate, questionable (or inappropriate) behaviour, and 

problematic behaviour:  

It is a traffic light behaviour system that tells us that green light behaviour is for 

any particular developmental age or stage, and will be referred to as immediately 

recognisable as appropriate behaviours for that age. Red light behaviours are 

going to be virtually and immediately recognised as problematic or potentially 

criminal behaviours for that age and stage. And yellow light behaviours … will 

likely require more contextual information to understand whether they are 

appropriate or inappropriate behaviours.149  

3.34 Models such as the traffic light system only constitute a guide. The behaviour of a young 

person must be considered contextually to understand where it fits within the spectrum of 

sexual behaviours and the type of intervention that may be appropriate. 

Context of behaviour 

3.35 The context in which sexual behaviour occurs helps to explain and evaluate the behaviour. 

Details such as the nature and frequency of the behaviour, the age and development of the 

young people involved and the degree of coercion or force, help to place the behaviour in 

context.150   

 

 

3.36 A useful example of the significance of context in understanding sexual behaviour is 

provided by the Victoria’s South Eastern Centre Against Sexual Assault and Family Violence. 

Two descriptions of the same behaviour—with and without context—are provided below: 

                                                      
148  Commissioner for Children and Young People, Discussion paper: Children and young people with harmful sexual 

behaviours, Perth, May 2018, p 17.  See: https://www.ccyp.wa.gov.au/media/3785/discussion-paper-children-and-

young-people-with-harmful-sexual-behaviours-may-2018.pdf. Viewed 18 November 2019. 

149  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 6. 

150  South Eastern Centre Against Sexual Assault & Family Violence (SECASA), Age Appropriate Sexual Behaviours in 

Children and Young People, 2nd ed., SECASA, East Bentleigh, 2017, p 19.  See: 

https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf. Viewed 25 October 2019. 

‘Most sexual behaviour displayed by children and young people will ‘sit 

within’ a normative development range.’ 

The context in which sexual behaviour occurs helps to explain 

and evaluate the behaviour. 

https://www.ccyp.wa.gov.au/media/3785/discussion-paper-children-and-young-people-with-harmful-sexual-behaviours-may-2018.pdf
https://www.ccyp.wa.gov.au/media/3785/discussion-paper-children-and-young-people-with-harmful-sexual-behaviours-may-2018.pdf
https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf


 

Chapter 3    Sexual behaviour in context 27 

10 year old John wants to see what a vagina looks like. He has one sister who is 8 

years old. While they are taking a bath together, he asks her to show him her 

vagina and she willingly shows him. He looks and then touches between the labia 

with his finger to see what it feels like. This takes about 3 seconds, and they both 

giggle – and that is the end of the behaviour. 

10 year old male digitally penetrates vagina of 8 year old sister.151  

3.37 A single episode of inappropriate behaviour by a young person is not necessarily indicative 

of problematic sexual behaviour. It may, for example, be a case of mimicking behaviour the 

young person has seen or heard about (but does not understand) or of inappropriate 

touching that occurs opportunistically or in the context of bullying.152 

FINDING 4 

Consideration of the context of sexual behaviour by young people is essential in order to evaluate 

the behaviour. 

Young people’s understanding of sexual boundaries and consent  

3.38 Although young people are exposed to sexual content more than ever, their understanding 

of sexual behaviour—what is okay and what is not—is limited by their age and development. 

Young people do not have an adult’s nuanced understanding of boundaries, propriety or a 

full understanding of the legal concept of consent.153  

3.39 The Royal Commission into Institutional Responses to Child Sexual Abuse (Royal 

Commission) heard evidence that current sex education programs are deficient in many 

respects and concluded that comprehensive sex and abuse prevention education should be 

provided to all children:154 

children often don’t know that what they’re doing is wrong. We do a poor job – 

and when I say ‘we’ I mean adults in general, and in virtually every country – we do 

a really poor job of explaining to children what are the rules of the road as they 

begin to become sexual.155 

3.40 Work by the Commissioner for Children and Young People reveals that young people who 

have displayed harmful sexual behaviour—as well as those who have experienced it—often 

lack the understanding to appreciate that the behaviour is inappropriate or abusive.156 It is 

telling that young people who contact the United Kingdom’s National Society for the 

Prevention of Cruelty to Children helpline are sometimes confused about whether they have 

experienced sexual abuse from a peer because:  

                                                      
151  ibid.  

152  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 8 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 6. 

153  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 7 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 5. 

154  Royal Commission into Institutional Responses to Child Sexual Abuse, Volume 10, 2017, p 77. See: 

https://www.childabuseroyalcommission.gov.au/sites/default/files/final_report_-

_volume_10_children_with_harmful_sexual_behaviours.pdf. Viewed 11 December 2019. 

155  Dr E Letourneau, Evidence to the Royal Commission into Institutional Responses to Child Sexual Abuse, Volume 10, 

2017, p 77. See: https://www.childabuseroyalcommission.gov.au/sites/default/files/final_report_-

_volume_10_children_with_harmful_sexual_behaviours.pdf. Viewed 11 December 2019. 

156  Commissioner for Children and Young People, Discussion paper: Children and young people with harmful sexual 

behaviours, Perth, May 2018, p 6.  See: https://www.ccyp.wa.gov.au/media/3785/discussion-paper-children-and-

young-people-with-harmful-sexual-behaviours-may-2018.pdf. Viewed 18 November 2019. 

https://www.childabuseroyalcommission.gov.au/sites/default/files/final_report_-_volume_10_children_with_harmful_sexual_behaviours.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/final_report_-_volume_10_children_with_harmful_sexual_behaviours.pdf
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 they are confused about what constitutes ‘normal’ sexual activity  

 they don’t know whether they gave consent 

 they were drunk when the abuse took place 

 the abuse was carried out by a friend or partner  

 the abuse took place online 

 they blame themselves for what happened.157  

Age of consent 

3.41 The legal age of consent does not neatly align with the sexual development of young people, 

nor is it fully understood by many of them.  

3.42 The underlying assumption of consent law is that young people under 16 years of age158 are 

not sufficiently mature to consent to sexual activity. The President of the Children’s Court 

explained some of the complexities regarding the age of consent from a legal perspective:  

Given that a child under the age of 16 years cannot consent to sexual penetration 

it is very difficult to say what is normal sexual development of children. Often if a 

relationship is said to be consensual and that relationship ends the parties may, in 

hindsight and with greater understanding and maturity, decide that it was not 

actually consensual or even if it was consensual that having taken part in the 

relationship was not a good idea at all. The law recognises that it must protect 

children under 16 from being exposed to activity that they are not emotionally and 

physically mature enough to handle.159  

3.43 While most young people have been educated about consent, they do not necessarily 

understand the legal implications of consent law. The Youth Legal Service told the 

Committee that young people are often surprised to learn that someone under the age of 16 

cannot consent to sexual behaviour: 

They view consent as being non-consensual in the sense of forced sexual 

intercourse. That is all they view it as, and when you try to explain the concept that 

you cannot consent under 16, young people find that very hard to understand.160  

 

 

 

3.44 According to the Aboriginal Legal Service of Western Australia Limited (Aboriginal Legal 

Service), a limited understanding of consent law by young people may be more marked in 

regional and remote areas:  

He was very poorly educated, and he never worked, but he is like so many other 

Aboriginal people in his situation in regional and remote parts of the state: their 

                                                      
157  National Society for the Prevention of Cruelty to Children, Is this sexual abuse?: NSPCC helplines report about peer 

sexual abuse, NSPCC, London, 2018, p 6.  See: https://learning.nspcc.org.uk/research-resources/2018/is-this-

sexual-abuse/. Viewed 28 October 2019. 

158  Criminal Code s 321. 

159  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 8 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 6. 

160  Deborah Donovan, Solicitor, Youth Legal Service, Transcript of evidence, 26 August 2019, p 5. 

Young people are often surprised to learn that 

someone under the age of 16 cannot consent to 

sexual behaviour. 
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level of understanding of these sorts of issues is very, very poor, and I think it is 

compounded now in the modern era with social media …  

So … the point I am trying to make in relation to this, education is incredibly 

important—education on all sorts of levels, tied in with health. Justice then has a 

role to play as well, but education—the importance of it—cannot be overlooked 

…161 

FINDING 5 

Children under the age of 16 years cannot legally consent to sexual behaviour however many 

young people confuse willing participation in underage sexual activity as also being consensual in 

the legal sense.   

Harmful sexual behaviour 

3.45 Some sexual offending by young people may be indicative of harmful sexual behaviour. 

Harmful sexual behaviour includes behaviour that: 

 is outside of what is culturally accepted as typical sexual development and expression;   

 is obsessive, coercive, aggressive, degrading, violent or causes harm to the child or 

others; or 

 involves a substantial difference in age or developmental ability of participants.162 

Causation and prevalence 

3.46 While there are many influences on a young person’s development, significant background 

factors in the development of harmful sexual behaviour are considered to be:  

 exposure to family violence or other trauma; 

 cumulative harm from long-term abuse or neglect; 

 witnessing adult sexual behaviour (or pornography); and 

 being a victim of sexual abuse.163  

3.47 Young people with a cognitive or intellectual impairment can be at greater risk of developing 

harmful sexual behaviour.164 These young people are more likely to be impulsive,165 have 

                                                      
161  Peter Collins, Director Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of evidence, 

4 September 2019, p 9. 

162  J Meiksans, L Bromfield and L Ey, A Continuum of Responses for Harmful Sexual Behaviours: An Issues Paper for the 

Commissioner for Children and Young People Western Australia, report prepared by the Australian Centre for Child 

Protection, University of South Australia, December 2017, p 3.  See: https://www.ccyp.wa.gov.au/media/2973/a-

continuum-of-responses-for-harmful-sexual-behaviours-australian-centre-for-child-protection-april-2018.pdf. 

Viewed 19 December 2018. 

163  South Eastern Centre Against Sexual Assault & Family Violence (SECASA), Age Appropriate Sexual Behaviours in 

Children and Young People, 2nd ed., SECASA, East Bentleigh, 2017, p 9.  See: 

https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf. Viewed 25 October 2019. 

164  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 9. 

165  ibid.  
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https://www.ccyp.wa.gov.au/media/2973/a-continuum-of-responses-for-harmful-sexual-behaviours-australian-centre-for-child-protection-april-2018.pdf
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difficulty understanding social rules,166 develop fixations,167 and they are at a greater risk of 

suffering abuse and neglect.168  

3.48 The disadvantaged circumstances of many young Aboriginal and Torres Strait Islander 

people also means that as a population they can be at greater risk of developing problematic 

sexual behaviours.169  

3.49 It is difficult to know precisely how prevalent harmful sexual behaviour is among young 

people. Young people who do not understand sexual boundaries may be reluctant to report 

abuse if they experience it, while children who exhibit harmful sexual behaviour may not 

understand why it is wrong. Parents and carers are often unsure about what constitutes age-

appropriate behaviour or they might be reluctant to report harmful sexual behaviour when 

they do identify it.170   

Difference between harmful sexual behaviour and paedophilia 

3.50 Overwhelmingly young people who sexually offend against children are not paedophiles.171 

Paedophilia is a psychiatric term that relates to an adult who is primarily sexually attracted to 

children and paedophiles (who are predominately male) are estimated to constitute less than 

three in every 1000 males.172   

3.51 The Law Reform Commission noted in its review that although the term paedophile is often 

used rhetorically in association with the CPOR register, registered offenders are not 

necessarily paedophiles or recidivists: 

The CPOR Act does not create a paedophile register – it is a register of offenders 

(both juvenile and adults) who have committed a variety of sexual offences against 

children.173  

3.52 Evidence indicates that young people who sexually harm are usually impelled by access and 

opportunity, with other children (often a sibling or close relative) the target of such 

behaviour.174 The abuse of younger children is often opportunistic and not necessarily 

motivated by attraction or desire:  

a 15-year-old boy who for all intents and purposes identifies as heterosexual and 

being very interested in a relationship with a 15-year-old female at his high school 

may still sexually assault his six-year-old brother at home because he had the 

access and the opportunity to do so rather than the desire.175  

                                                      
166  South Eastern Centre Against Sexual Assault & Family Violence (SECASA), Age Appropriate Sexual Behaviours in 

Children and Young People, 2nd ed., SECASA, East Bentleigh, 2017, p 12.  See: 

https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf. Viewed 25 October 2019. 

167  ibid. 

168  J Meiksans, L Bromfield & L Ey, A Continuum of Responses for Harmful Sexual Behaviours, An Issues Paper for 

Commissioner for Children and Young People Western Australia, Australian Centre for Child Protection, South 

Australia, 2017, p 6.  See: https://www.ccyp.wa.gov.au/media/2973/a-continuum-of-responses-for-harmful-sexual-

behaviours-australian-centre-for-child-protection-april-2018.pdf. Viewed 19 December 2018.   

169  ibid., p 7.     

170  ibid., p 5.      

171  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 11. 

172  ibid., p 10. 

173  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Discussion 

Paper, Project No 101, Law Reform Commission of Western Australia, Perth, February 2011, p 16.  See: 

https://lrc.justice.wa.gov.au/_files/P101-DP.pdf. Viewed 19 November 2019. 

174  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, pp 10-11. 

175  ibid., p 10. 
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Treatment and prevention 

3.53 The importance of education and therapeutic intervention for young people who sexually 

offend was emphasised by a number of witnesses who gave evidence to the Committee.176 

Very few young people who have displayed harmful sexual behaviour will go on to become 

adult sex offenders and treatment outcomes are generally very successful.177   

 

 

 

3.54 The type of intervention that is appropriate for children and young people depends upon the 

age and circumstances of the child, as well as the nature and seriousness of the offence. For 

instance: 

[A] child under the age of 14 years needs to know that their conduct is wrong 

however in many cases the child may not have a full understanding of sexual acts, 

issues of consent, issues relating to appropriate boundaries with other children etc. 

The psychological report and other reports received by the court may recommend 

programs and counselling for a young person under the age of 14 that would 

enable the young person to understand precisely why the conduct is wrong.178  

3.55 The principles of juvenile justice are predicated on the understanding that children are 

fundamentally different to adults. However, and perhaps surprisingly, recognition that young 

people who sexually offend are not the same as adult offenders is relatively recent.179 The 

President of the Children’s Court highlighted the essential difference between children and 

adults: 

A child is not just a smaller version of an adult. A child is very complex and each 

child will be developing at a different rate and in a different way.180 

3.56 In Victoria, the Children, Youth and Families Act 2005 (Vic) enables Child Protection 

intervention where a young person has engaged in sexually harmful behaviour in order to 

‘ensure early intervention for young people who exhibit sexually abusive behaviours to help 

prevent the potential for ongoing and more serious offences’.181  

                                                      
176  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 11; Colin Pettit, 

Commissioner for Children and Young People, Transcript of evidence, 14 August 2019, p 6; Judge Wager, 

President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 11. 

177  South Eastern Centre Against Sexual Assault & Family Violence (SECASA), Age Appropriate Sexual Behaviours in 

Children and Young People, 2nd ed., SECASA, East Bentleigh, 2017, p 10.  See: 

https://www.secasa.com.au/assets/Documents/Age-appropriate-behaviours-book.pdf. Viewed 25 October 2019. 

See also, Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, pp 11-2. 

178  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 7 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 5. 

179  Victorian Government Department of Human Services, Adolescents with sexually abusive behaviours and their 

families: Best interests case practice model, report prepared by R Pratt, R Miller, C Boyd, Melbourne, 2010, p 13.  

See: https://www.secasa.com.au/assets/Documents/adolescents-with-sexually-abusive-behaviours-specialist-

practice-resource-dhs.pdf. Viewed 13 June 2019. 

180  Judge Wager, President, Children’s Court of Western Australia, Letter, 22 August 2019, p 7. 

181  Victorian Government Department of Human Services, Adolescents with sexually abusive behaviours and their 

families: Best interests case practice model, report prepared by R Pratt, R Miller, C Boyd, Melbourne, 2010, p 14. 

See: https://www.secasa.com.au/assets/Documents/adolescents-with-sexually-abusive-behaviours-specialist-

practice-resource-dhs.pdf. Viewed 13 June 2019. 
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3.57 Dr Russell Pratt explained that the purpose of Therapeutic Treatment Orders within the 

Victorian system is to: 

assist young people to recover from these behaviours and to recognise that 

developmentally they were very different from adult sex offenders and that they 

could go on to live meaningful lives without their adult persona being identified as 

an adult sex offender persona. It really had its basis in child developmental 

principles, understanding the difference between adult sex offenders and young 

people who sexually harm.182 

3.58 Therapeutic treatment is fully funded by the Victorian government and can be accessed on a 

voluntary basis without a formal order. If a young person is facing criminal charges, court 

proceedings may be adjourned (and eventually dismissed) to enable a young person to 

participate in a therapeutic treatment order.183  

3.59 Dr Pratt told the Committee that treatment of harmful sexual behaviour by young people is 

generally very successful.184 A review of Victoria’s Therapeutic Treatment Orders system in 

2010 found that the treatment was ‘successful to a best practice standard’185 and that: 

About 95 per cent of young people going through the system or through the 

treatment were deemed to have successfully completed treatment and were what 

we call managing their sexually abusive behaviours. In other words, they had not 

recidivated.186 

FINDING 6 

Therapeutic treatment for young people who have displayed harmful sexual behaviour is very 

successful in addressing the harmful sexual behaviour and preventing future offending. 

Challenges in responding to harmful sexual behaviour  

3.60 The Commissioner for Children and Young People has identified a number of challenges in 

responding to the incidence of harmful sexual behaviour in Western Australia. One such 

challenge, already noted, is a poor understanding by young people, as well as adults, of 

sexual development and age appropriate behaviour.  

3.61 The factors that influence an individual’s sexual behaviour and development are multiple and 

complex. Young people need individual treatment tailored to their particular 

                                                      
182  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 13. 

183  Victorian Government Department of Human Services, Adolescents with sexually abusive behaviours and their 

families: Best interests case practice model, report by R Pratt, R Miller, C Boyd, Melbourne, 2010, pp 14-6. See: 

https://www.secasa.com.au/assets/Documents/adolescents-with-sexually-abusive-behaviours-specialist-practice-

resource-dhs.pdf. Viewed 13 June 2019. 

184  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 12. 

185  ibid., p 15. Dr Pratt informed the Committee that the review has not been publicly released. 

186  ibid. 

The Victorian approach enables the provision of government funded 

therapeutic intervention for young people who have displayed 

harmful sexual behaviour. 
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circumstances,187 preferably without exposure to the contamination and anti-social 

influences that can occur in group programs.188  

 

 

 

3.62 The President of the Children’s Court expressed the view that individual counselling and an 

intervention tailored to a young person’s circumstances will give young offenders the best 

chance to lead ‘a productive and sociable life in the right direction’.189 Such an approach 

enables children to: 

learn through counselling that the reason why you do not touch other children in 

this way is because of X and what the repercussions are; understand some victim 

empathy, whether that is through some form of victim mediation; and then get on 

to doing good things in life … play sport, go to a social club, get a hobby and go 

to school. It all sounds very trite, but when you look at the number of young 

people who are truant who come before the Children’s Court; when you look at 

the disengagement … and when you look at the number of young people who are 

not feeling safe in their own homes, these things are really what is needed to get 

them thinking on the right track.190  

3.63 Unfortunately, Western Australia lacks easily accessible and affordable specialist services, 

with few therapeutic options outside the child protection191 or criminal justice system.192 The 

Commissioner for Children and Young People reports that there are no specialist services for 

children with harmful sexual behaviours in Western Australia and existing sexual abuse 

services are underfunded and poorly coordinated.193   

FINDING 7 

Western Australia lacks affordable and accessible therapeutic options for children and young 

people who have exhibited harmful sexual behaviour. 

 

                                                      
187  Commissioner for Children and Young People, Discussion paper: Children and young people with harmful sexual 

behaviours, Perth, May 2018, pp 17-8.  See: https://www.ccyp.wa.gov.au/media/3785/discussion-paper-children-

and-young-people-with-harmful-sexual-behaviours-may-2018.pdf. Viewed 18 November 2019. 

188  Judge Wager, President, Children’s Court of Western Australia, Letter, 14 August 2019, p 3. 

189  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 11. 

190  ibid.  

191  Commissioner for Children and Young People, Discussion paper: Children and young people with harmful sexual 

behaviours, Perth, May 2018, p 11.  See: https://www.ccyp.wa.gov.au/media/3785/discussion-paper-children-and-

young-people-with-harmful-sexual-behaviours-may-2018.pdf. Viewed 18 November 2019. 

192  J Meiksans, L Bromfield and L Ey, A Continuum of Responses for Harmful Sexual Behaviours: An Issues Paper for the 

Commissioner for Children and Young People Western Australia, report prepared by the Australian Centre for Child 

Protection, University of South Australia, December 2017, p 9.  See: https://www.ccyp.wa.gov.au/media/2973/a-

continuum-of-responses-for-harmful-sexual-behaviours-australian-centre-for-child-protection-april-2018.pdf. 

Viewed 19 December 2018. 

193  Commissioner for Children and Young People, Discussion paper: Children and young people with harmful sexual 

behaviours, Perth, May 2018, pp 11-2.  See: https://www.ccyp.wa.gov.au/media/3785/discussion-paper-children-

and-young-people-with-harmful-sexual-behaviours-may-2018.pdf. Viewed 18 November 2019. 
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RECOMMENDATION 1 

The Government adopt a scheme which provides government funded treatment and a 

therapeutically focussed approach within the juvenile justice system for dealing with young people 

who have exhibited harmful sexual behaviour. 

Criminal justice system a deterrent to seeking help 

3.64 The Children and Community Services Act 2004 requires certain professions (doctors, nurses, 

midwives, police officers, teachers and boarding supervisors) to report any cases of 

suspected sexual abuse of children.194 Other Australian states have similar mandatory 

reporting requirements. 

3.65 Mandatory reporting, and the fear of subsequent criminal charges, may deter young people 

and their families from seeking treatment for harmful sexual behaviour. According to the 

Commissioner for Children and Young People: 

The age of criminal responsibility (10 years) also introduces additional complexity 

in terms of young people aged 10-17 and their families seeking treatment. 

Children over 10-years displaying harmful sexual behaviours are subject to 

prosecution and potentially life long consequences if help is sought, and this can 

become a disincentive for their families or professionals to put them forward for 

treatment.195 

 

 

 

 

Lack of services for Aboriginal young people 

3.66 As discussed previously, trauma and neglect can be significant background factors 

associated with harmful sexual behaviour. However, and despite the recognised 

disadvantage and increased vulnerability of many Aboriginal young people, there is a 

continuing failure to deliver appropriate services:  

The high levels of social disadvantage, intergenerational trauma and histories of 

mistrust associated with past government practices mean that there has 

historically been difficulty in delivering therapeutic services that effectively engage 

Aboriginal clients.196  

3.67 Dr Russell Pratt explained that many of the treatment programs available elsewhere in 

Australia may not be as effective for Aboriginal young people due to cultural differences and 

a lack of resources in regional and remote areas.197  

                                                      
194  Children and Community Services Act 2004 s 124B. 

195  J Meiksans, L Bromfield and L Ey, A Continuum of Responses for Harmful Sexual Behaviours: An Issues Paper for the 
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Protection, University of South Australia, December 2017, p 8.  See: https://www.ccyp.wa.gov.au/media/2973/a-
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197  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, pp 12-3. 
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3.68 The Aboriginal Legal Service similarly gave evidence that the complex needs of Aboriginal 

young people, many of whom live in regional areas with limited resources, are not being 

adequately addressed: 

What often happens is, sadly, Aboriginal kids get put in the too-hard basket, and 

you can understand why to some extent. Their needs are very complex, and their 

behaviours are very problematic, but the authorities give up. Justice gives up; 

Education gives up and, perversely, there seems to be this tolerance of them 

transitioning through the justice system through detention into adult jail.198   

FINDING 8 

Western Australia lacks affordable, accessible and culturally appropriate treatment programs for 

Aboriginal young people who have exhibited harmful sexual behaviour. 

Conclusion 

3.69 The Committee (and others) have grappled with the question of when adolescence ends and 

adulthood begins. Developmental science does not provide a specific point in time when a 

young person becomes an adult, although evidence indicates that adolescent development 

extends beyond the teenage years. The Committee is also mindful that all young people 

mature at an individual rate.  

3.70 Young people will engage in developmentally normal, age-appropriate sexual behaviour that 

is nonetheless illegal. Of significant concern is the increasing risk that the sexual 

development of children will be negatively impacted by easy access to pornographic material 

through their use of digital technology.    

3.71 Children who exhibit harmful sexual behaviour require targeted treatment to help prevent 

the potential for future sexual offending. However, specialised, accessible and affordable 

treatment options are limited in Western Australia. The Committee concurs with the 

recommendations of the Commissioner for Children and Young People in his recent reports 

that further resources are needed in this area.199    
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CHAPTER 4  

The decision to charge and prosecute 

Introduction 

4.1 The decision to charge a child or young person with a sexual offence is made by WA Police 

and the decision to prosecute, in most circumstances, lies with the Director of Public 

Prosecutions (DPP).  

4.2 This chapter examines the considerations underlying these decisions and factors that may 

influence the exercise of discretion by WA Police and the DPP not to charge or prosecute a 

young person for a sexual offence.  

4.3 The age of criminal responsibility and mental fitness to stand trial, as well as the nature and 

circumstances of the offence are important considerations. Sometimes the social 

circumstances of a young person—whether they are in state care for instance—can also be 

influential. 

Age of criminal responsibility 

4.4 Section 29 of the Criminal Code provides that a person under the age of 10 years is not 

criminally responsible for an act or omission. Once a child reaches 10 years of age however, 

they can be found criminally responsible and subject to mandatory registration. 

 

 

 

4.5 A young person between the age of 10 and 14 years is not criminally responsible unless it is 

proven that he or she had ‘capacity to know that he ought not to do the act or make the 

omission’.200 This means that the prosecution must prove that a young person under the age 

of 14 had the capacity to know what they did was wrong—not necessarily an understanding 

of the illegality of their actions: 

After the young person is 10 years of age they have to have capacity to 

understand that they ought not to have done an act or made an omission, and 

that stays in place until the young person is 14. But the reality is that 10 is the age 

of criminal responsibility.201  

4.6 While the age of criminal responsibility is beyond the scope of this inquiry, its relevance to 

mandatory registration, particularly for young children, is significant:  

I think we all know children who are 10, and 10 is very young. If you put into that 

equation a young person who has had a very difficult upbringing or who may have 

an impairment, so would be less mature and less capable of maturity and 

physically very tiny, 10 becomes smaller and smaller.202   

4.7 Although the issue of capacity often arises in relation to sexual offences by children under 

the age of 14,203 according to Legal Aid, it is ‘very difficult to run a capacity defence’ and 
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prove that a young person did not have capacity.204 A child’s capacity to know that they 

ought not do an act ‘is often difficult to quantify and difficult to prove’:205  

The words mean something more than would attract adult disapproval because 

adults frequently disapprove of conduct which is not criminal in nature. The child 

does not have to know that the precise act is criminal conduct. The prosecution 

will call evidence of the child's capacity at school, behaviour in other situations or 

conduct surrounding the alleged offence (for example threatening the other child 

not to tell or else, carrying out the conduct in a private location etc.) to 

inferentially prove capacity.206  

4.8 In cases where a young offender is an adult by the time charges are brought, the prosecution 

will still need to prove capacity at the time of the offence.207  

Cognitive impairment and criminal responsibility 

4.9 The previous chapter discussed how young people with a cognitive impairment may be more 

likely to engage in harmful or inappropriate sexual behaviour. The President of the Children’s 

Court drew the Committee’s attention to a recent study by the Telethon Kids Institute of 

young people incarcerated at Banksia Hill Detention Centre. The study, which was not 

confined to sexual offenders, found an alarming incidence of cognitive impairment among 

young detainees:  

one in three of the young people who took part in the study had foetal alcohol 

spectrum disorder and 9 out of 10 of the young people had at least one severe 

impairment in a neurodevelopmental domain.208 

4.10 Fitness to stand trial is distinct from a child’s capacity in relation to the age of criminal 

responsibility. The Criminal Law (Mentally Impaired Accused) Act 1996 applies to any person 

accused of a crime and relates to their mental fitness to stand trial.209 Where there is a 

question about capacity, the court will determine if a young person has ‘the capacity to 

understand the serious nature of the offence’.210 

4.11 While there is greater awareness of conditions such as Fetal Alcohol Spectrum Disorder 

(FASD) the presence of cognitive impairment may not always be immediately apparent. 

Evidence must be provided to support a diagnosis and establish that an impairment exists:  

The first thing is that you need evidence that they have such an impairment, 

because the only time [the prosecution] will ever even see how that particular 

person is functioning is on a record of interview conducted with police, and it is 

not always immediately apparent that they have a particular deficit or impairment 

… Regrettably, in our system at the moment getting reports is neither cheap nor 

swift, and there is a real impediment in the entire sector at the moment around 

psychological, psychiatric and neuropsychological reports, which is a very real 

problem.211  
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4.12 Diagnosis of cognitive impairment requires expensive, complex and lengthy specialist 

assessment that may be difficult for young people in regional and remote areas to access: 

It is not the sort of thing that you can diagnose with one visit. Diagnosis of FASD 

takes a long time and a number of assessments across a number of different areas. 

It is very expensive. It is very difficult for young people in the regions, which is 

where you might expect to see a greater percentage, on occasion, of some of 

these disorders.212  

4.13 Continuation of a prosecution may be reassessed if evidence of cognitive impairment 

becomes available. If a prosecution does proceed, the sentence imposed will take into 

account both the young person’s personal circumstances and protection of the community: 

The outcome of prosecuting a person who has a severe mental impairment in 

particular is likely to be a non-custodial disposition of some description. It is about 

getting the best support for that child … and you have to look at how serious that 

offence is and whether the community needs to be protected from them … It 

depends on their age, their level of family support … or other support from 

particular agencies in government. There are a whole range of factors that we take 

into account.213  

Police discretion to charge 

4.14 The decision to charge a young person with a criminal offence is at the discretion of the 

police, often following consultation with the DPP. In cases of less serious offending, WA 

Police may use their discretion not to charge in favour of other options (such as diversion or 

a caution) given the particular circumstances.214 The vulnerability of the victim or other 

children will always be a consideration.215 

4.15 Police discretion to charge a young person inevitably raises questions about the basis for 

police decisions. According to Legal Aid: 

We can only speculate as to why some children are charged and not others. The 

attitude of the victim's family and the age of the children seem to be factors which 

are taken into account in the decision whether or not to charge. We have had 

clients who have been told to 'come in for a chat' and who are then charged. 

Some clients are told they will 'just go to the Juvenile Justice Team' (JJT), but they 

have been charged with offences which are precluded from going to the JJT and 

which result in registration.216  

Is a young person’s background relevant? 

4.16 The Commissioner for Children and Young People pointed out that although sexual 

offending ‘is an issue that goes across our society and regardless of socioeconomic position,’ 

some groups of young people are over-represented.217 Young people from disadvantaged 
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backgrounds, for example, may not have the benefit of a supportive family with the money 

and skills to provide appropriate intervention.218  

4.17 Police familiarity with a young person or their family may influence their decision to charge. 

The DPP told the Committee that while consideration of an investigator’s view is an aspect of 

prosecutorial guidelines, it is not determinative: 

It depends. You have to be careful. As with parents of young people—

complainants—you have to be careful to acknowledge that there can be inherent 

biases in everyone and that sometimes a police officer who is very familiar with a 

young person from a remote community who might be seen as a troublemaker or 

might not have well-developed attitudes towards not sexually offending against 

much younger people or things of that nature. You have to be careful not to 

overvalue that opinion. You have to question the officer about the reasons for 

their opinion … [but] the investigator may well know things that we do not. They 

may be aware of evidence that we are not aware of.219  

4.18 While the decision to charge takes into account a range of factors, pertinent issues that the 

police might consider when exercising their discretion (such as family support and pro-active 

intervention to prevent further offending) may be less easily demonstrated by young people 

from disadvantaged backgrounds.  

FINDING 9 

Low socio-economic status, a lack of family and community support, neglect, inadequate access to 

services and rehabilitative options are factors that may deter police from using their discretion to 

caution rather than charge a young person for an offence. 

Police presence in Aboriginal communities 

4.19 Evidence from the Aboriginal Legal Service drew a link between the greater police presence 

and scrutiny occurring in many Aboriginal communities with an increased likelihood of 

Aboriginal young people coming to the attention of the police: 

Aboriginal young people are much more likely to come to the attention of police 

than non-Aboriginal young people. The police presence in a lot of communities is 

very significant, and Aboriginal young people tend to be in settings where they 

come to the attention of police. For example, I was in Roebourne a couple of years 

ago, and we were talking to young people out on the street. They were saying that 

they were often stopped by Roebourne police eight times a day for name checks, 

warrant checks and things of that nature. So, it is inevitable when you are subject 

to that level of scrutiny that these sorts of allegations are going to bubble to the 

surface. That obviously does not happen to young non-Aboriginal people, 

particularly in big suburban areas like Perth, big metro areas like Perth.220 
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4.20 Aboriginal young people in regional areas who engage in the same kind of willing sexual 

behaviour as other young people may nevertheless become caught up in the criminal justice 

system simply because of their circumstances.  

4.21 For example, a large-scale police investigation into paedophilia was conducted in the 

Kimberley and parts of the Pilbara, culminating in the establishment of the Indigenous 

Justice Taskforce in 2007. In addition to the prosecution of serious cases of paedophilia, a 

number of young people were prosecuted for less serious offences ‘because the police were 

in these communities asking about what was going on among young people’.221 The 

Aboriginal Legal Service provided an example of the consequences for one young person: 

So, we had examples where—one that really sticks in my mind was a young 

Aboriginal boy, around about 18 years of age, who was in a willing sexual 

relationship with an Aboriginal girl who was around about 15. She committed 

suicide; she hanged herself. He was the one who found her body … 

he provided a statement to the police … for the purposes of a coronial inquest by 

the State Coroner. During the course of that statement, he mentioned the fact that 

he was in a sexual relationship with the deceased. That then morphed into a 

criminal investigation where he was interviewed by the police in relation to that 

comment. He made admissions to being in a sexual relationship with her, and he 

was charged with having a sexual relationship with his girlfriend. She was dead. In 

my view, it just should never have happened—the prosecution, that is—and it took 

some considerable time for us to persuade the DPP not to continue with the 

charges, but that is what sometimes happens.222 

4.22 Aboriginal young people may not have the same opportunity for diversion from criminal 

proceedings in cases of less serious offending or consensual sexual activity. The Aboriginal 

Legal Service provided an example of mutual sexual touching between a 17 year old male 

and a 13 year old female. The young male was convicted of two charges of indecent dealing 

with a child over the age of 13 and under the age of 16 years and became a registered 

offender.223 It is noteworthy that the charges came about as a result of circumstances that 

would be unlikely to apply to other young people: 

At the risk of sounding controversial … if the young person was a 17-year-old non-

Aboriginal person from the western suburbs going to a private school who 

engaged in this sort of behaviour, do you think that they would be charged? The 

answer is no. In the case of that young man, he was charged as part of a major 

police exercise in the Kimberley where the first point of reference by investigating 

police was to access the medical files of young Aboriginal girls in the community. 

They went to the young girl first and she was asked whether or not she had some 

sexual partners and what their ages were, and then the police went to them and 

the prosecutions flowed from there …224 
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4.23 While not making comment on the particular case outlined above, WA Police advised the 

Committee that they have accessed medical records in the course of investigations into child 

sexual abuse. The police response to allegations of serious child sexual abuse in any 

community will necessarily result in a wide-ranging investigation that may require access to 

medical records, particularly when the offender may be a relative of the victim.225 

Children in care 

4.24 Not all young people who are found to have behaved inappropriately have the benefit of 

parental intervention to teach them about boundaries—‘what is right and what is wrong’226—

without recourse to the police: 

If the child is in a supportive home environment and family discovers there has 

been inappropriate touching between two children then the family may deal with 

the matter without criminal charges (e.g. by discussion, going to counsellors, 

involving extended family or the church etc.). However children who are under the 

care of DoC will be subject to mandatory reporting. The child who is under 

protection and care is therefore more likely to be brought before the court on 

criminal charges.227  

4.25 WA Police assert that their decisions are based on the particular circumstances of each case 

and young people in care ‘should not be dealt with any differently’.228 However, since police 

must also consider the vulnerability and risk to other children,229 the living arrangements of 

children in care must weigh heavily on subsequent decisions. 

Prosecutorial discretion 

4.26 The office of the DPP is an independent statutory entity established through the Director of 

Public Prosecutions Act 1991.230  

4.27 Once charges have been laid by police, the DPP will take over the prosecution of a matter in 

accordance with its prosecution policy and guidelines.231 According to the prosecution 

policy:  
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The decision to prosecute is at least as important as the decision to charge, but 

takes into account factors beyond those which influence an investigator.232 

4.28 If a prima facie case exists, the DPP will exercise its discretionary power in determining 

whether it is in the public interest for a prosecution to proceed.233 The weight given to each 

of the general objectives of criminal prosecution will vary depending upon the particulars of 

the case, including the age of the offender: 

The public interest factors in terms of prosecuting can vary. There are the ones 

that apply to everybody … There is retribution or punishment; there is deterrence, 

both general and specific; and there is community protection. Those matters are 

tempered in the case of children by any particular vulnerabilities that they might 

have. Rehabilitation is the priority in relation to children. Preventing them from 

reoffending in the future is the priority for everybody involved in the juvenile 

justice system.234 

4.29 If there is a reasonable prospect of conviction, the DPP will consider and weigh a range of 

other factors:   

Then you look at all of the other factors that are involved, as in the trivial nature—

if there is a particularly trivial example of an infraction of the law, that would not 

necessarily be in the public interest to prosecute. If the principles of sentencing will 

not achieve a particular aim, then you would seriously consider whether to 

prosecute. If the cost of going to trial on a matter would so outweigh the likely 

benefit to the community by carrying out that prosecution, then you would 

seriously consider whether to prosecute. If there is cognitive impairment or things 

of that nature, which mean that the principles of sentencing, such as deterrence, 

would not operate in the same way, that would be a factor. Previous criminal 

history would be a factor. Youth of the accused would be a factor.235  

4.30 As discussed in Chapter 3, while most sexual behaviour by young people will reflect normal 

sexual development, age appropriate sexual activity may also constitute a criminal offence. 

The DPP and WA Police have limited ability to navigate this predicament. Prosecutorial 

discretion is not absolute but is circumscribed by the laws enacted by the Parliament: 

Fundamentally, criminal offences are prescribed by Parliament and it is our 

obligation to abide by the will of Parliament and maintain the respect of the 

community in the criminal justice system.236  

4.31 Consequently, prosecutorial discretion may reflect societal norms only to the extent that it is 

consistent with the Criminal Code: 

Sometimes Parliament takes a little while to catch up to what is a societal norm, 

and we have seen that in the past. Usually, the legislation is flexible enough to 

enable us to take account under our guidelines with some of those changes, but 

you have to be careful to know … what a societal norm is. People think that they 
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know what a societal norm is by what is on the front page of the paper, which is 

never a good gauge …237 

The role of police prosecutors in regional areas 

4.32 In regional areas, prosecutions of less serious offences are conducted by police prosecutors 

in accordance with DPP guidelines before a local Magistrate sitting for the Children’s 

Court.238  The DPP will assume conduct of a prosecution if it is escalated to the President of 

the Children’s Court due to the nature of the offence or if a certain disposition is required:  

A large majority of [less serious offences] will stay before the magistrate in the 

particular regional centre, and there are lots of reasons why that would be so. First 

of all, the disposition might be something that can be accommodated by the 

magistrate; secondly, it can remain being dealt with in that region in a timely 

fashion …239 

4.33 The Committee does not have evidence that prosecutions by police in regional areas are 

influenced to a greater extent by the investigator’s opinion. However, the fact remains that 

young people in regional areas are not prosecuted by the independent prosecution service 

in all cases, denying them the benefit of an independent assessment of the evidence and the 

merits of the prosecution. Given the consequences of a conviction for a reportable offence, 

the Committee considers it appropriate that decisions by a police prosecutor to proceed with 

a prosecution against a child for a reportable offence to be, at a minimum, reviewed by the 

DPP.   

FINDING 10 

There is a risk that decisions made by regional police prosecutors regarding the prosecution of 

young people is not always consistent with the application of discretion by the independent 

prosecution service (the Director of Public Prosecutions). This may result in young people from 

regional areas being prosecuted for less serious offences in circumstances where they would not if 

the same offence was committed in a non-regional area. 

 

RECOMMENDATION 2 

The Director of Public Prosecutions should review all decisions to commence the criminal 

prosecution of a child or young person for a reportable offence. 

Mandatory reporting of child sexual abuse 

4.34 Although mandatory reporting may result in some cases being reported to police that may 

not be in other circumstances, the DPP advised that this does not influence their decision to 

prosecute: 

How an alleged offence comes to light is not something that we tend to take into 

account. I have heard some of the evidence where, unfortunately, children in care 

are more likely to be reported in the first place. But the idea of mandatory 

reporting is that they come to the attention of the authorities, when, unfortunately, 
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in a number of other situations, they would not. So we do not take account of that 

in determining whether to prosecute or not.240 

4.35 There is strong evidence however that allegations of sexual offending by young people in 

some circumstances is more likely to be reported to police—and considered for 

prosecution—than others.  

4.36 Research conducted for the Royal Commission found that allegations of child sexual abuse in 

an institutional setting (including schools) are more likely to be reported to police within six 

months of the alleged offence. It is thought that earlier reporting of abuse in institutions (as 

compared to domestic settings) may occur because victims are more likely to disclose the 

abuse or the abuse is detected in other ways.241 

4.37 The President of the Children’s Court told the Committee that offences arising from willing 

sexual activity between young people may be reported to police due to the requirements of 

mandatory reporting: 

So for example if a child goes to a doctor with concerns in relation to pregnancy or 

an STI then a mandatory report will follow. The child may also raise concerns about 

their relationship or sexual conduct with other health workers, teachers, people in 

authority or officers in the community etc. all of whom will have mandatory 

reporting obligations.242  

4.38 According to Judge Wager, the circumstances of some offending will increase the likelihood 

of a young person being charged and prosecuted:     

Charges are more likely to arise if the allegations occur in the context of 

mandatory reporting (e.g. at schools) or if the child is under the care of [the 

Department of Communities].243 

 

 

 

FINDING 11 

The requirements of mandatory reporting by institutions and certain professions means that some 

young people are more likely to come to the attention of the police for offences arising from 

willing underage sexual activity than others in the following circumstances: 

 offending behaviour which occurs at a school or other institution; 

 where a young person under the age of 16 years seeks advice from a health professional 

or person in authority regarding sexual activity; and 

 where a young person is under the care of the Department of Communities.   
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Background and previous criminal history 

4.39 A young person’s background and previous criminal history may be taken into account by 

the DPP: 

It depends on the circumstances of the offence in conjunction with what their 

antecedents—their background—are like. If they are a prolific offender, you would 

probably have to prosecute them again. If they have never done it before, you 

would look carefully at whether you start them on that path to having a criminal 

history.244  

4.40 Advice from police about a young person’s background or other local issues might be 

considered in the prosecution’s decision-making process: 

there are always things that we will not necessarily know. It may be that [the 

police] are aware of something that is coming or they are aware of some other 

piece of information that might be of utility, particularly in a public interest sense 

because that is not necessarily evidence in the proceeding but might be 

information that is available in a public interest issue, like where that child will go 

on release or whether they will have good family supports or whether there is 

good engagement with a family member and the police in terms of preventing 

future offending. On the other hand, as with everybody that you consult as to their 

opinion, you have to be careful not to allow personal factors to impinge on the 

decision-making process.245  

4.41 Previous good character, while not decisive, is also a consideration: 

[Previous good character] is taken into account. You have to be careful not to 

allow a previous good character to be a substitute for privilege. You have to be 

very careful when you are looking at good character, because a person may have 

been reported a number of times before but got off or not been prosecuted 

because they have good antecedents, a good family background and good family 

support. But, on the other hand, if they have good antecedents, no-one has seen 

fit to prosecute them for anything in the past and people are presumed innocent. 

They have probably got better prospects of rehabilitation or not committing an 

offence again if they have got good antecedents, but good antecedents do not 

immunise anyone from prosecution, obviously.246  

Conclusion 

4.42 In circumstances involving less serious offending or willing underage sexual activity, 

WA Police and the DPP may use their discretion not to charge or prosecute a young person. 

The application of discretion is pivotal for these young people because it means they will not 

be subject to mandatory registration as a reportable offender. However, the basis for 

discretionary decisions is not always apparent and there is a perception among some 

stakeholders that discretion is not consistently applied. For instance, young people in 

disadvantaged circumstances, without the benefit of well-resourced and supportive parents 

able to provide appropriate intervention, may be charged and prosecuted in circumstances 

where others would not. 

4.43 Young people in regional areas may be prosecuted by a police prosecutor rather than the 

independent prosecution service. There is a danger that this can, at the very least, lead to a 

                                                      
244  Amanda Forrester, Director of Public Prosecutions, Office of the Director of Public Prosecutions, Transcript of 

evidence, 26 August 2019, p 16. 

245  ibid., p 17. 

246  ibid., p 16. 
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perception of bias particularly in situations where a family has had previous interaction with 

the police. When a consequence of prosecution for a young person includes mandatory 

registration as a reportable offender, an independent and consistent approach is critical.  
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CHAPTER 5  

Sexual offending by young people 

Introduction 

5.1 This chapter examines the incidence and nature of sexual offending by young people and 

considers evidence regarding the type of behaviour that constitutes a reportable sexual 

offence. The Committee was shocked to learn that 42 children aged between 10 and 12 years 

of age were registered as reportable offenders between 2014 and 2018.  

5.2 All sexual offending can have a lasting impact on a victim and a reference to minor offending 

is not intended to diminish the harm caused. Evidence quoted throughout this report 

variously refers to ‘minor’, ‘low level’ or ‘less serious’ offending. These terms are used only to 

discriminate between manifestly abusive or coercive sexual behaviour and other offending 

that nevertheless constitutes a reportable offence. 

5.3 Sexual offences in the Criminal Code, from which most reportable offences derive, include 

sexual behaviour by children that may be exploratory, developmentally normal (but illegal) 

adolescent sexual activity, to serious and abusive offending. Consequently, an understanding 

of the context of sexual behaviour by a child or young person is essential to assess the 

seriousness or ‘criminality’ of an offence.  

5.4 The most common offences committed by young people are indecency and penetration 

offences and, not surprisingly, offences related to offensive material or ‘sexting’. This chapter 

examines the behaviour that may result in prosecution for such offences. 

Incidence and nature of child sexual offences 

5.5 Evidence suggests that a significant number (around 30 per cent) of child sexual offences are 

committed by other children.247 However, it is important to remember that young people are 

more likely to engage in sexual behaviour with other young people and that any sexual 

behaviour with a child under 16 years of age—ranging from age-appropriate to abusive 

behaviour—constitutes an offence. 

The Royal Commission into Child Sexual Abuse 

5.6 Research conducted for the Royal Commission found that between 2008 and 2013, there was 

an average of 961 (non-historical) allegations of child sexual abuse per year in Western 

Australia.248 Child abuse offences encompass a wide range of contact and non-contact 

behaviour and is defined by the Royal Commission as: 

Any act which exposes a child to, or involves a child in, sexual processes beyond 

his or her understanding or contrary to accepted community standards. Sexually 

abusive behaviours can include the fondling of genitals, masturbation, oral sex, 

vaginal or anal penetration by a penis, finger or any other object, fondling of 

                                                      
247  N McKillop, S Rayment-McHugh, S Smallbone & Z Bromham, Understanding and preventing the onset of child 

sexual abuse in adolescence and adulthood, Trends & issues in crime and criminal justice no. 554, Australian 

Institute of Criminology, Canberra, p 2.  See: https://aic.gov.au/publications/tandi/tandi554. Viewed 

19 December 2018. 

248  L Bromfield, C Octoman, O Katz, Child Sexual Abuse in Australian Institutional Contexts 2008–13: Findings from 

Administrative Data, Australian Centre for Child Protection, Royal Commission into Institutional Responses to Child 

Sexual Abuse, Sydney, 2017, p 184.  See: https://www.childabuseroyalcommission.gov.au/sites/default/files/file-

list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-

13_findings_from_administrative_data_-_causes.pdf. Viewed 25 November 2019. 

https://aic.gov.au/publications/tandi/tandi554
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
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breasts, voyeurism, exhibitionism, and exposing the child to or involving the child 

in pornography. It includes child grooming, which refers to actions deliberately 

undertaken with the aim of befriending and establishing an emotional connection 

with a child, to lower the child’s inhibitions in preparation for sexual activity with 

the child.249 

5.7 Most child sexual abuse (between 60 and 73 per cent) occurs in a domestic or other private 

space.250 Allegations of abuse in a private setting: 

 involve penetrative abuse more often than inappropriate physical contact; 

 usually involve someone known to the victim with an adult family member or another 

child the person of interest in two thirds of cases; and 

 are usually disclosed to a parent.251 

5.8 Allegations of abuse in an institutional setting will commonly occur at a school (over  

75 per cent of such allegations)252 and are perpetrated by another student.253 Allegations of 

abuse in institutional settings are characterised by: 

 non-penetrative physical contact more often than penetrative abuse (60 and 29 per cent 

respectively); 

 the person of interest is often a young male, aged between 10 and 17, who attends the 

same school as the victim; 

 disclosure of abuse is usually to a person in authority in an institution; and 

 the school is the reporter of the allegation to authorities.254 

5.9 Research for the Royal Commission identified two patterns of abuse alleged to be 

perpetrated by children in institutional settings: 

                                                      
249  Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Volume 2: Nature and Cause, 

Barton, ACT, 2017, p 30.  See: https://www.childabuseroyalcommission.gov.au/sites/default/files/final_report_-

_volume_2_nature_and_cause.pdf. Viewed 23 December 2019. 

250  L Bromfield, C Octoman, O Katz, Child Sexual Abuse in Australian Institutional Contexts 2008–13: Findings from 

Administrative Data, Australian Centre for Child Protection, Royal Commission into Institutional Responses to Child 

Sexual Abuse, Sydney, 2017, p 201.  See: https://www.childabuseroyalcommission.gov.au/sites/default/files/file-

list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-

13_findings_from_administrative_data_-_causes.pdf. Viewed 25 November 2019.   

251  S Parkinson, K Lewig, C Malvaso, F Arney, I Katz and B J Newton, Child sexual abuse in institutional contexts: The 

reliability of police data, nature of allegations reported to police, and factors driving reporting rates, Australian 

Centre for Child Protection, Royal Commission into Institutional Responses to Child Sexual Abuse, Sydney, 2017, 

p 62.  See: https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-

_child_sexual_abuse_in_institutional_contexts_the_reliability_of_police_data_-_causes.pdf. Viewed 

25 November 2019. 

252  L Bromfield, C Octoman, O Katz, Child Sexual Abuse in Australian Institutional Contexts 2008–13: Findings from 

Administrative Data, Australian Centre for Child Protection, Royal Commission into Institutional Responses to Child 

Sexual Abuse, Sydney, 2017, p 206.  See: https://www.childabuseroyalcommission.gov.au/sites/default/files/file-

list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-

13_findings_from_administrative_data_-_causes.pdf. Viewed 25 November 2019.  

253  ibid., p 210.  

254  S Parkinson, K Lewig, C Malvaso, F Arney, I Katz and B J Newton, Child sexual abuse in institutional contexts: The 

reliability of police data, nature of allegations reported to police, and factors driving reporting rates, Australian 

Centre for Child Protection, Royal Commission into Institutional Responses to Child Sexual Abuse, Sydney, 2017,   

p 62.  See: https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-

_child_sexual_abuse_in_institutional_contexts_the_reliability_of_police_data_-_causes.pdf. Viewed 

25 November 2019. 

https://www.childabuseroyalcommission.gov.au/sites/default/files/final_report_-_volume_2_nature_and_cause.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/final_report_-_volume_2_nature_and_cause.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_institutional_contexts_the_reliability_of_police_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_institutional_contexts_the_reliability_of_police_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_australian_institutional_contexts_2008-13_findings_from_administrative_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_institutional_contexts_the_reliability_of_police_data_-_causes.pdf
https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/research_report_-_child_sexual_abuse_in_institutional_contexts_the_reliability_of_police_data_-_causes.pdf
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[the abuse] primarily occurred on school grounds, [was] perpetrated by male 

students during school hours, and involved the inappropriate physical contact of 

female school students – and to a lesser extent, male school students in the 

context of bullying. The school was the primary reporter of [child sexual abuse] to 

police, followed by the victim/s and/or their parents.255  

Offending by young people 

5.10 Over the 5 year period from 2014 to 2018, there was a total of 262 young offenders under 

the age of 18 years registered in respect of Class 1 and Class 2 offences, with 79 of those 

registered under 14 years of age. The Committee notes the significant difference in the 

number of children registered in Western Australia compared to Victoria where only 34 Sex 

Offender Registration Orders were made against children between 2008 and 2018.256 

5.11 The age of the offenders at the time of offending are provided in Table 2:257  

 

Table 2. Registered juveniles by age 2014-18 

 

[Source: Submission 12 from Children’s Court of Western Australia, 22 May 2019, p 2] 

5.12 Reportable offences are listed in Schedules 1 and 2 of the Act and reflect the delineation in 

the Criminal Code between sexual offences against children under 13 years of age and 

children under 16 years of age. 

5.13 Evidence from the Children’s Court is that the most common reportable offences committed 

by children under the age of 14 are indecent dealing or sexual penetration offences258 

however the nature of offending by younger and older children does not differ 

substantially.259  

Assessing the severity of an offence  

5.14 Assessing the relative seriousness or ‘criminality’ of an offence committed by a young person 

is complicated. There may not be a sexual motivation for naughty or roughhouse behaviour 

that nevertheless causes harm to another child. Young people may not recognise 

                                                      
255  ibid. 

256  See 2.57 and Table 1. 

257  Submission 12 from Children’s Court of Western Australia, 22 May 2019, p 2. 

258  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 7 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 4. 

259  Judge Wager, President, Children’s Court of Western Australia, Letter, 22 August 2019, p 9. 

Age at time of offence Number of accused 

10 2 

11 8 

12 32 

13 37 

14 47 

15 46 

16 51 

17 39 

Total 262 



 

50 Chapter 5    Sexual offending by young people 

inappropriate sexual behaviour or comprehend the full implications (including legal 

implications) of their actions. 

5.15 The harm caused by opportunistic sexual touching or behaviour in a bullying context may 

not be immediately understood by young people, it must be learnt:  

In these situations childhood curiosity and a child's desire to assert themselves is 

normal however the conduct that they are involved in is likely to be harmful or 

abusive to the other child. Children change, develop and learn. Children are 

capable of learning that what they perceived to be normal is in fact harmful or 

abusive.260 

 

 

 

5.16 Consideration of an offence in isolation and without context will not necessarily reflect the 

seriousness of the offending when it relates to children and young people:  

For example unlawful sexual penetration of a child under the age of 13 years is an 

offence which carries a maximum of 20 years imprisonment, however if a young 

person put his finger in between the labia majora of another same aged young 

child in the context of playing games or playing in the swimming pool it may not, 

in the circumstances, be considered as extremely serious offending.261  

5.17 The presence of an abusive element in an offence—whether in regard to a power disparity 

between the parties or the use of force—is significant. A judgment of the Supreme Court of 

Western Australia, Riggall –v– The State of Western Australia, is instructive. Wheeler JA noted: 

the presence, or otherwise, of an element of "abuse" is a concept of considerable 

importance in relation to sentencing for offences of this type. The greater the 

element of abuse, generally evidenced by matters such as significant disparity in 

age, or use of force, or other types of pressure, or grooming behaviour, the greater 

the criminality.262 

 

 

 

5.18 Evidence to the Committee overwhelmingly opposed mandatory registration for young 

people. One of the key issues raised was that sexual offending by young people must be 

considered in a broader way, taking into account the nature and circumstances of the 

offence. It is in this context that certain types of offending are variously described as minor, 

less serious or low risk. 

Indecency offences 

5.19 Indecency is a difficult concept for children. It is also ambiguous in terms of the law. The 

President of the Children’s Court explained that while there is no statutory definition of 

‘indecent’, a commonly used direction is:   

                                                      
260  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 8 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 6. 

261  Judge Wager, President, Children’s Court of Western Australia, Letter, 22 August 2019, p 10. 

262  Riggall v The State of Western Australia [2008] WASCA 69 at 17.  

‘Children change, develop and learn. Children are 

capable of learning that what they perceived to be 

normal is in fact harmful or abusive.’ 

‘the presence, or otherwise, of an element of "abuse" is a concept 

of considerable importance in relation to sentencing for offences 

of this type.’ 
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The expression indecency means conduct which is unbecoming or offensive to 

common propriety. The community sets the standard of what constitutes 

indecency. The assessment must consider the time, place and circumstances.263  

5.20 The sexual element required for an indecency offence may arise from the area of the body 

touched by the offender (such as genitals, anus or breasts) or used to touch the victim.264 

Indecent dealing offences encompass committing an indecent act in the presence of a child 

and any acts which, if done without consent, would constitute an assault.265  

5.21 For children under the age of 14, indecent dealing with a child under the age of 13 years is 

one of the most common reportable offences dealt with by the Children’s Court.266  

Behaviour that may constitute an offence 

5.22 Indecency offences incorporate a range of behaviour, not all of which may be sexually 

motivated. Examples of reportable indecency offences provided to the Committee include: 

 a 'dacking' where another child’s shorts or pants are pulled down;267 

 a boy pokes the breast of a girl the same age at school in front of class mates;268 

 pinching or grabbing parts of the body such as breasts, bottoms and testicles;269 

 looking over a shower cubicle at children in public change rooms;270 

 a 14 year old grabs a 15 year old's breast and is convicted of indecent assault;271 

 a 13 year old child asks a 14 year old girl to give him a "hickey" or he will get his friends 

to beat her up;272 

 a 13 year old child grabs a 14 year old girl on the buttocks and attempts to kiss her on 

the lips;273 

 a 13 year old sits behind the victim on the bus and puts his hand under her shirt 

grabbing her right breast on top of her bra;274 and 

 a 14 year old sitting next to a girl in class drops his pencil and while picking it up touches 

the victim's leg and asks if he could touch her vagina.275 

                                                      
263  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 7 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 4. 

264  ibid.  

265  Criminal Code ss 319(3)(c) and 319(1). 

266  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 7 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 4. 

267  Submission 10 from Legal Aid Western Australia, 21 May 2019, p 3. The offender was given a short Youth 

Community Based Order to learn appropriate behaviour with counselling, a conviction was not recorded.  

268  ibid. The offender was given a short Youth Community Based Order to learn appropriate behaviour with 

counselling, a conviction was not recorded. 

269  Legal Aid Western Australia, Answer to question on notice 1 asked at hearing held 21 August 2019, dated 

3 September 2019, p 1. 

270  ibid.  

271  Submission 23 from Youth Legal Service, 29 May 2019, p 6. 

272  ibid.   

273  ibid.  

274  ibid.  

275  ibid.  
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Willing sexual activity 

5.23 Sexual touching of a child under the age of 16 and over the age of 13 in the context of a 

willing sexual relationship can result in an indecent dealing charge and registration under the 

CPOR Act.276  

5.24 The Aboriginal Legal Service submitted that it routinely acts for young clients (usually males) 

prosecuted for reportable offences arising from willing sexual activity between young people 

of a similar age. In many cases, the offence relates to sexual touching:277 

In the context of sexual offending, I would regard offending of a minor order 

involving conduct such as willing touching. We have clients who are charged with 

indecent dealing when the female may be, say, 12, and they are 14 and they touch 

the female on the breast, or there might be touching of the genitalia on the 

outside of clothing. That can be the subject of a criminal charge, and it frequently 

is …278  

 

 

 

 

5.25 According to the DPP, there are occasions when reportable offences committed by children 

(such as kissing or touching) are not considered serious enough to warrant a trial, and in 

many cases the young person will not be charged by police.279 Given that the circumstances 

of each case is different, and not wanting to imply a threshold or set a precedent, the DPP 

were reluctant to provide specific examples of when they do not prosecute. However, in 

general terms: 

kissing between a 14-year-old and a 12-year-old would be a registrable offence 

but the prospects of us prosecuting something like that would be extremely slim 

and I would be very surprised if the police charged something like that.280  

5.26 The Committee notes that if the minor (yet reportable offence) quoted above was 

successfully prosecuted, it would result in registration for life as a child sexual offender. 

Child exploitation material and sexting 

5.27 A number of Criminal Code offences relating to the production, distribution and possession 

of child exploitation material constitute reportable offences under the CPOR Act.281  

5.28 Section 217A of the Criminal Code defines child exploitation material as child pornography 

or other offensive or demeaning material relating to (or representing) a person under 16 

                                                      
276  Criminal Code s 321. 

277  Submission 9 from Aboriginal Legal Service of Western Australia Limited, 21 May 2019, p 3. 

278  Peter Collins, Director Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of evidence, 

4 September 2019, p 11. 

279  Amanda Forrester, Director of Public Prosecutions, Office of the Director of Public Prosecutions, Transcript of 

evidence, 26 August 2019, p 19. 

280  ibid. 

281  Offences listed in Schedule 2 of the Community Protection (Offender Reporting) Act 2004 include ss 218, 219, 220, 

320(6), 321(6) of the Criminal Code, as well as offences under Commonwealth laws relating to the distribution of 

images of a person under 18 years of age. 

The Aboriginal Legal Service routinely acts for young 

people prosecuted for registrable offences arising from 

willing sexual activity. In many cases, the offence relates 

to sexual touching. 
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years of age. ‘Material’ includes any ‘object, picture, film, written or printed matter, data or 

other thing’.282 

5.29 Of the 262 children registered under the CPOR Act from 2014 to 2018, 35 were charged with 

offences relating to the possession or distribution of child exploitation material.283  

5.30 The WA Police website provides the following warning: 

So the message to young people is simple: It is against the law to take, keep, send 

or ask for an intimate image of a person under 18 years of age.284 

5.31 To avoid ‘unduly criminalising’ young people, WA Police will often use their discretion to 

caution or divert where appropriate.285  

Exemptions for first time offenders 

5.32 As outlined in Chapter 2, section 6(4) of the CPOR Act provides an exemption from 

mandatory registration for a child who commits a single prescribed offence. The exemption 

does not apply to young people of or over the age of 18 years.  

5.33 The prescribed offences set out in Table 3 are exempt from mandatory registration for first 

time juvenile offenders: 286   

Table 3. Offences exempt from mandatory registration for first time juvenile offenders 

Offence Act Section  

Producing child exploitation material Criminal Code 218 

Distributing child exploitation material  Criminal Code 219 

Possessing child exploitation material  Criminal Code 220 

Using a computer service to transmit, 

posses, demonstrate, advertise or request 

objectionable material.  

Classification (Publications, Films 

and Computer Games) Enforcement 

Act 1996 

101 

[Source: Community Protection (Offender Reporting) Regulations 2004] 

5.34 The exemptions listed above will apply in most circumstances where a child has been 

charged with a single offence of sexting or pornography.  

5.35 Between January 2019 and September 2019, there were 180 child exploitation material 

related offences by children reported to WA Police. At the time of giving evidence, WA Police 

advised that a decision not to proceed was made in 134 of those cases, while 46 matters 

were still under investigation.287 

So only the most serious, where we have evidence, proceed to charge, and those 

offenders may find themselves as registered offenders.288 

                                                      
282  Criminal Code s 217A. 

283  Submission 12 from Children’s Court of Western Australia, 22 May 2019, p 3. 

284  Western Australia Police Force, Intimate Images FAQs. See: https://www.police.wa.gov.au/Crime/Sex-

crime/Intimate-Images. Viewed 10 December 2019. 

285  ibid. 

286  Community Protection (Offender Reporting) Regulations 2004 r 8.  

287  Colin Blanch, Deputy Commissioner of Police, Western Australia Police Force, Transcript of evidence, 

25 September 2019, p 7. 

288  ibid.  

https://www.police.wa.gov.au/Crime/Sex-crime/Intimate-Images
https://www.police.wa.gov.au/Crime/Sex-crime/Intimate-Images
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When are young people registered?  

5.36 The exemptions for first time juvenile offenders provided by section 6(4) of the CPOR Act do 

not apply to all sexting or pornography type offences, some of which will attract mandatory 

registration for a first offence. Offences for which the limited exemption does not apply are 

contained in Table 4.  

Table 4. Pornography type offences not prescribed 

Offence Act Section  

Class 1 Offences 

Sexual offences by relatives and the like  Criminal Code 329 

Sexual offences against incapable 

person   

Criminal Code 330 

Class 2 Offences 

Showing offensive material to child 

under 16* 

* it is a defence if the accused person was no 

more than 3 years older than the child. 

Criminal Code 204A 

Involving child in child exploitation  Criminal Code 217 

Indecently recording child under 13 Criminal Code 320(6) 

Indecently recording child over 13 and 

under 16 

Criminal Code 321(6) 

Deceptive recruiting for commercial 

sexual services  

Criminal Code 331D 

[Source: Community Protection (Offender Reporting) Regulations 2004] 

5.37 Some of the non-exempt offences do not appear, on the face of it, more serious than those 

for which the section 6(4) exemption applies. For instance, an exemption does not apply to 

an offence under section 204A of the Criminal Code (showing offensive material to a child 

under 16). An example was provided by the Youth Legal Service:   

An 11 year old shows offensive material to a group of 15 year olds.289 

5.38 Evidence to the Committee indicates that there are various circumstances in which young 

people may face criminal proceedings and possible registration for offensive material related 

offences. While police will use discretion not to charge or divert young people in many cases, 

it is apparent that some young people are prosecuted and subsequently registered for this 

class of offence. The Committee does not have information regarding the circumstances of 

cases that were prosecuted, however WA Police policy is that a caution is preferred ‘unless 

there is a history of previous offences and/or the seriousness of the offence would make it 

inappropriate to issue a caution’.290 

5.39 Evidence from Legal Aid indicates that although females frequently engage in sexting, it is 

often young males who are caught when they distribute the image: 

                                                      
289  Submission 23 from Youth Legal Service, 29 May 2019, p 6. 

290  Western Australia Police Force, Intimate Images FAQs. See: https://www.police.wa.gov.au/Crime/Sex-

crime/Intimate-Images. Viewed 10 December 2019. 

https://www.police.wa.gov.au/Crime/Sex-crime/Intimate-Images
https://www.police.wa.gov.au/Crime/Sex-crime/Intimate-Images
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Females frequently participate in sexting behaviour and send their boyfriends nude 

photos, but it is generally the males who are caught in possession of their photos 

or who are caught distributing them to friends.291  

5.40 Aboriginal young people, particularly those in remote areas, may be disadvantaged by a lack 

of education about behaviour that may constitute an offence. According to the Aboriginal 

Legal Service: 

it is an increasing phenomenon. Again, they are usually male—sometimes female 

but usually male—and they have no idea they are doing the wrong thing. 

Absolutely none whatsoever.292  

Registration of young people 18 years of age and over 

5.41 The exemption for a first prescribed offence under section 6(4) of the CPOR Act only applies 

to children. Consequently, a young offender at or over 18 years of age is subject to 

mandatory registration. 

Sexual penetration 

5.42 Penetration offences are broadly defined in the Criminal Code. Sexual penetration does not 

require full penile penetration of the vagina or ejaculation; penetration of the vagina or anus 

by a finger or object also constitutes sexual penetration.293 According to Legal Aid, less 

serious penetration offences (excluding willing sexual activity) commonly involve digital 

penetration or oral sex.294 

5.43 Section 319 of the Criminal Code defines sexual penetration as: 

(a) to penetrate the vagina (which term includes the labia majora), the anus, or the 

urethra of any person with — 

(i) any part of the body of another person; or 

(ii) an object manipulated by another person, 

except where the penetration is carried out for proper medical purposes; or 

(b) to manipulate any part of the body of another person so as to cause 

penetration of the vagina (which term includes the labia majora), the anus, or 

the urethra of the offender by part of the other person’s body; or 

(c) to introduce any part of the penis of a person into the mouth of another 

person; or 

(d) to engage in cunnilingus or fellatio; or 

(e) to continue sexual penetration as defined in paragraph (a), (b), (c) or (d). 

                                                      
291  Legal Aid Western Australia, Answer to question on notice 4 asked at hearing held 21 August 2019, dated 

3 September 2019, p 2. 

292  Peter Collins, Director Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of evidence, 

4 September 2019, p 11. 

293  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 7 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 5. 

294  Legal Aid Western Australia, Answer to question on notice 1 asked at hearing held 21 August 2019, dated 

3 September 2019, p 1. 
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Willing sexual relations 

5.44 As discussed in Chapter 3, a significant proportion of teenagers engage in underage sex. 

Many young people do not appreciate that the age of consent applies to willing sexual 

activity, nor is it necessarily an overriding consideration when they have a sexual 

relationship.295  

 

 

5.45 Underage young people in a willing sexual relationship can be charged with a range of 

offences under the Criminal Code including: 

 persistent sexual conduct with a child under 16 years;  

 sexual penetration of a child;  

 indecent dealing with a child; and 

 indecent assault of a child.296  

5.46 The obvious conflict between the reality of young people’s sexual activity today and the 

criminal law was expounded in evidence to the Committee: 

So for criminal justice systems it becomes a difficult issue in some ways because 

we are trying to delineate a criminal behaviour where a lot of that population are 

doing it ...297  

Who is charged following willing sexual activity? 

5.47 Offences arising from willing sexual activity between young people is the basis for the 

registration of around eight per cent of juvenile offenders currently registered.298  

 

 

 

5.48 Very few young people who engage in willing sexual activity are charged or prosecuted for a 

child sexual offence—most cases will not come to the attention of the police. Of those that 

do, police may use their discretion not to charge. WA Police provided the Committee with 

the following examples of the application of diversionary options for sexual penetration 

offences: 

A 14 year old male with a 12 year old female, sexual relationship, both were willing 

participants – discretionary not in the public interest.  

A 17 year old male and 14 year old female engaged in a sexual relationship, both 

willing participants – written juvenile cautions.  

                                                      
295  Legal Aid Western Australia, Answer to question on notice 7 asked at hearing held 21 August 2019, dated 

3 September 2019, p 4. See also Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 

27 August 2019, pp 6-7. 

296  Legal Aid Western Australia, Answer to question on notice 3 asked at hearing held 21 August 2019, dated 

3 September 2019, p 2. 

297  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 6. 

298  Western Australia Police Force, Answer to question on notice 10 asked at hearing held 25 September 2019, dated 

15 October 2019, p 5. 
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A 15 year old male and a 15 year old engaged in a sexual relationship, both willing 

participants – written juvenile cautions.299  

5.49 The above examples indicate that WA Police will sometimes divert one or both young people 

who engage in willing sexual activity. However, for others, the decision to charge and 

prosecute results in registration.  

Why are boys charged more often than girls? 

5.50 Of the small proportion of young people reported for an offence arising from willing sexual 

activity, it is usually the male who is charged. According to the President of the Children’s 

Court:  

The situation still exists that the male child is more likely to be charged than the 

female child.300  

5.51 The Aboriginal Legal Service also pointed to this apparent bias in the system: 

Of course, every underage female who engages in willing sexual activity arguably 

commits an offence as well but they are never prosecuted. There is a bias on that 

level, absolutely.301  

5.52 Many submitters and witnesses raised this issue in evidence to the Committee. While it is not 

clear why boys are charged more often than girls, possible reasons include: 

 males are more likely to be charged for a penetration offence;302   

 the male may be the older party303 (but not always);304 

 parents may disapprove of their daughter’s sexual activity and bring charges against the 

boy;305   

 parents tolerant of underage sexual activity may change their mind if a relationship 

breaks down acrimoniously;306or 

 girls can suffer from reputational damage (‘slut-shaming’) and may seek assistance 

(resulting in mandatory reporting) or redress.307   

Disparity in power 

5.53 The DPP maintain that gender is not a prosecutorial consideration, but power disparity is. 

Boys are often the older party, with girls less likely to be in a relationship with a younger boy: 

                                                      
299  Western Australia Police Force, Answer to question on notice 3 asked at hearing held 25 September 2019, dated 

15 October 2019, p 2. 

300  Judge Wager, President, Children’s Court of Western Australia, Letter, 22 August 2019, p 9. 
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the power imbalance can often be weighted more heavily in favour of the older 

person in that activity… You will find that there is not a lot of people of similar 

ages … that get prosecuted if it is as benign as consensual underage activity 

between two like-aged people. We tend to prosecute the ones where there is 

something else going on ...308 

5.54 The Committee also heard evidence of offending where there does not appear to be a clear 

disparity in power. In the following example provided by the Youth Legal Service, the young 

people were in a willing sexual relationship and were of a similar age:  

A 16 year old boy in a relationship with a 15 year old spent the night in the girl's 

bedroom with girls parent's consent, when the relationship broke up, the parents 

of the girl reported him to the police and he was charged (s.321(2) Criminal 

Code).309 

5.55 Circumstances such as the presence of alcohol, may be influential in the DPP’s decision to 

prosecute: 

If you have got two young people who go to school together, go to the park, 

engage in a bit of consensual activity, there is no alcohol involved, there is no 

coercion involved, they are of a like age and they just like each other, that is the 

circumstances of that offence. On the other hand, you have a party with a bunch of 

boys taking advantage of a very drunk, although not so drunk that she cannot 

consent, girl and you look at that in a remarkably different light from the first.310  

5.56 The Prosecution Guidelines provide some, albeit limited, flexibility in responding to cases of 

willing underage sex. The Committee notes that the DPP would like to see additional 

discretionary options, such as a restorative justice solution, available to them:  

The [prosecution] guidelines are designed to enable flexibility of dealing with 

people … Criminalising what is normal adolescent behaviour is a sledgehammer 

and you have to be very careful to concentrate the power that you have in 

prosecuting someone … where it is necessary and not where it is not. That is why I 

was saying before about similar ages, similar power, even if they are underage. 

You would be exercising your prosecutorial discretion … to try to find a different 

alternative. I would very much like to see a restorative justice solution being an 

option … to enable expressions of remorse or understanding or things of that 

nature without it resulting in a criminal path.311  

 

 

 

RECOMMENDATION 3 

The Government adopt discretionary options, such as a restorative justice solution, within the 

Young Offenders Act 1994 for responding to low risk sexual offending by children.  

                                                      
308  Amanda Forrester, Director of Public Prosecutions, Office of the Director of Public Prosecutions, Transcript of 

evidence, 26 August 2019, p 14. 

309  Submission 23 from Youth Legal Service, 29 May 2019, p 6. 

310  Amanda Forrester, Director of Public Prosecutions, Office of the Director of Public Prosecutions, Transcript of 

evidence, 26 August 2019, pp 15-6. 
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Conclusion 

5.57 The definition of child sexual abuse comprises a wide range of contact and non-contact 

offences. Most abuse (perhaps as much as three quarters) occurs in a domestic or other 

private space by someone known to the victim. On the other hand, allegations of abuse in 

institutional settings are more likely to occur in a school and involve non-penetrative 

physical contact by a fellow student. 

5.58 Assessing the seriousness or the ‘criminality’ of sexual offending by children and young 

people is more complicated than for adult offending. A child is less culpable than an adult; 

children may engage in offending behaviour that is not sexually motivated or lack the 

maturity to discriminate between appropriate and inappropriate sexual activity. And yet, for 

the purposes of the criminal justice system and the registration scheme, we expect children 

to understand the intricacies of an adult concept such as indecency.  

5.59 Willing sexual activity between young people may result in criminal consequences and 

registration as a reportable offender, usually for the male party. The limited options available 

to police and the prosecution service in responding to complaints concerning adolescent 

sexual activity means that there is little choice but to apply the ‘sledgehammer’ of criminal 

prosecution. An automatic outcome of which is registration as a reportable offender. 

5.60 As a society we accept that children are different to adults. Children are still learning how to 

behave in a socially acceptable manner and the ability of young people to regulate their 

behaviour develops as they mature. How these considerations are reflected in the principles 

and objectives of the juvenile justice system and the sentencing outcomes of the Children’s 

Court are examined in the following chapter. 
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CHAPTER 6  

Sentencing of young people  

Introduction 

6.1 Mandatory registration as a reportable offender is automatic upon a finding of guilt for a 

sexual offence against a child. The age of the offender or the circumstances of the offence 

are irrelevant. In contrast, criminal sentencing reflects a court’s consideration of a range of 

factors in determining the relative seriousness of an offence and the culpability of the 

offender. 

6.2 The juvenile justice system—as espoused in the Young Offenders Act 1994 (YOA)—makes 

special provision for children consistent with internationally accepted norms, including the 

United Nations’ Rights of the Child to which Australia is a signatory. The principles and 

objectives of the YOA reflect the essential difference between children and adults and in 

doing so, rehabilitation rather than punishment is a priority. There are, of course, some cases 

of very serious offending by children that require a more punitive approach in order to 

protect the community.  

6.3 Young people who have reached the age of 18 years are sentenced as an adult in accordance 

with the Sentencing Act 1995 (Sentencing Act). While the emphasis of sentencing for adults is 

punishment and deterrence, sentencing principles do take into account the circumstances of 

an offence and the culpability of the offender.312 

6.4 This chapter examines the principles and practice of the Children’s Court in sentencing 

children for a sexual offence and the consequences for young people sentenced as an adult. 

In both cases, the sentencing outcome does not influence a person’s subsequent registration 

as a reportable offender. 

Principles underlying juvenile justice  

6.5 Section 7 of the YOA sets out the principles and objectives underlying the administration of 

juvenile justice in Western Australia which include:  

 special provisions for the fair treatment of young people; 

 young people should be dealt with in a way that encourages them to accept 

responsibility for their conduct; 

 where appropriate, consideration should be given to alternatives to judicial proceedings 

where it does not jeopardise community safety; 

 detaining a young person in custody should be used as a last resort;  

 punishment for young people should encourage socially acceptable development;  

 young people should be dealt with in a time frame that is appropriate to their sense of 

time;  

 the age, maturity, and cultural background of young people are to be considered; and 

 young people should be dealt with in a way that recognises and strengthens the family 

group. 

                                                      
312  Section 6 of the Sentencing Act 1995 provides that a sentence must be commensurate with the seriousness of the 

offence. Seriousness is determined by taking into account the statutory penalty for the offence, the circumstances 

of the offence, the vulnerability of the victim and any aggravating or mitigating factors. 
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6.6 The principles and considerations to be applied when sentencing young people reflect the 

general principles of the YOA:313 

[The Young Offenders Act 1994] is very much weighted towards rehabilitation and 

community protection through rehabilitation, through engaging family, through 

keeping the young person in education, looking at community and looking at 

family. But coupled with that, of course, are areas where the act starts to get more 

punitive if the young person commits very serious offences or reoffends.314 

 

 

6.7 There are a range of factors taken into account in sentencing however the age of a young 

offender is an important consideration: 

It would be wrong to say it is a sliding scale, because of all of the factors involved 

in the maturity of the child, but age is an important consideration and it is one that 

is recognised legislatively. That is not only in terms of the sort of punishment that 

is imposed, but also the length. I think we all remember that when we were seven 

years old, school holidays seemed to take a year and a half, and, when you are 17, 

they are not quite as long.315  

Sentencing by the Children’s Court 

6.8 The sentencing process starts once an offence is proven or admitted316 and the sentencing 

court is guided by expert reports, submissions from the prosecution and defence, case law 

and precedent.317 

Recording a conviction 

6.9 In recognition of the potentially ‘damaging effect of having a criminal record’,318 the YOA 

makes allowance for circumstances whereby a conviction is not recorded.319 Moreover, 

except in cases of murder, attempted murder or manslaughter, a young person’s conviction 

will expire after two years (or two years after discharge of any sentence imposed).320  

6.10 The detrimental effect of a criminal record for a young person’s rehabilitation and future 

prospects can be significant. Legal Aid explained:   

Many … dispositions do not result in a conviction against the young person. If the 

disposition—I am using that word rather than sentence to make it clear—is 

successfully completed, quite frequently the young person will not have a 

conviction for the purpose of a police clearance, future employment, travel and 

instances like that.321  

                                                      
313  Young Offenders Act 1994  s 46. 

314  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 3. 

315  ibid.  
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Dispositions imposed by the Children’s Court 

6.11 The most common dispositions imposed by the Children’s Court for sexual offences are: 

 A Youth Community Based Order which involves community release, preparation of a 

youth justice report and an agenda specifying the requirements of the order.  

 An Intensive Youth Supervision Order also involves community release however the 

requirements of the order, as well as the supervision and support provided, is more 

stringent. 

 An Intensive Youth Supervision Order with detention (Juvenile Conditional Release 

Order) imposes a period of detention which is suspended for the young person to 

comply with the requirements of the order. If the young person does not comply, or 

reoffends, the detention may be imposed. 

 Immediate detention is, in accordance with the YOA, a penalty of last resort.322 Most 

young offenders (74 per cent) will receive a sentence other than detention for a 

reportable offence.323 

6.12 Prior to sentencing, the Children’s Court will usually obtain a youth justice report as well as 

any other medical, psychological or specialist reports deemed appropriate.324 According to 

the President of the Children’s Court: 

The [specialist] reports assist the magistrates or judge to determine the level of 

criminal culpability, the programs that may be of assistance, the level of structure 

that may work for the young person and the best way to communicate with the 

young person (young people with FASD are likely to have language impairment 

issues). The input from speech pathologists is really important.325 

6.13 A youth justice report provides background information about a young person and sets out 

appropriate stipulations:  

A Youth Justice Report prepared by Youth Justice Officers will set out details of the 

young person's background, schooling, general circumstances and attach agendas 

for all sentencing options open to the court. The agendas are a contract that has 

been discussed with the young person in relation to compliance with requirements 

such as going to school, going to see the psychologist, going to take part in pro-

social activities such as sport, having the assistance of a mentor, and often includes 

the Department’s undertaking to assist the young person's family to ensure the 

order can be completed. General structured supervision and other programs may 

also be included.326    

6.14 Youth Justice Services (Youth Justice) supervise the court order and develop a dynamic safety 

plan that takes into account factors that may impact on a young person’s ability to comply 

with the conditions of the order. Details such as the age, development and general 

circumstances of the young person are considered, as well as issues such as cognitive 

impairment or other medical conditions.327  
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Informal punishment or Adjournment 

6.15 Sections 67 and 68 of the YOA enable the court to refrain from imposing a punishment (or 

delay sentencing) if, or until, it is satisfied that appropriate punishment or undertakings have 

occurred. The Committee was advised that the court rarely imposes no sentence in regard to 

sexual offences, however in a case of minor offending, the Children’s Court may be satisfied 

that an informal punishment has already been imposed.328   

6.16 The type of informal punishment or undertakings that may occur include a letter of apology, 

intervention by parents, education about appropriate behaviour, psychological 

counselling,329 community activities or other programs.330 

6.17 Legal Aid explained that the type of low level offending that might not be subject to formal 

punishment include some touching offences such as: 

pinching somebody’s bottom or touching their breasts or, for a period there, 

young boys were grabbing or tapping each other’s genitals—it was stupid 

playground behaviour but it would constitute an indecent assault or indecent 

dealing.331  

6.18 The Children’s Court may deal with offences arising from a willing sexual relationship where 

one or both of the young people are under the age of 16 by court conferencing: 

The offender is diverted to mediation, counselling, on occasion community work 

and information sessions. Once this is completed the young person is returned to 

the court and the court will deal with the offence, usually by being satisfied that 

punishment has been served pursuant to s. 67 of the [Young Offenders] Act and 

recording no conviction. The young person will however still be on the sex 

offender register because this is mandatory.332 

6.19 The Children’s Court will usually impose a community-based order or a youth supervision 

order for a sexual offence. Only occasionally will the court impose no punishment. However, 

the Aboriginal Legal Service told the Committee that young Aboriginal people so rarely 

received no punishment for a sexual offence that an example could not be brought to mind: 

The CHAIRMAN: … Can you give us an indication of the types of offences or 

circumstances that in your experience might result in a court imposing no 

punishment, a conditional release order or a no-conviction order for a young 

Aboriginal person? 

Mr COLLINS: In the context of sexual offending? 

The CHAIRMAN: Yes. 

Mr COLLINS: It happens so infrequently to the point that I cannot even bring to 

mind an example when that happens. 

The CHAIRMAN: So, essentially, in most matters involving young Aboriginal 

people, there is no circumstance where no punishment or a conditional order is 

imposed; it is always a punishment-based approach? 
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Mr COLLINS: Not for sexual offending, no. The dispositions that are usually 

imposed, even for very minor sexual offending, would start off with a community-

based order and then progress through, in some instances, to terms of immediate 

detention. There is a very narrow spectrum of sentencing dispositions that are 

imposed, in my experience, for sexual offending. Sexual offending by its very 

nature is regarded as inherently serious. There are gradations of seriousness, but it 

is never considered to be trivial to the point that you get no punishment, if that 

makes sense. 

The CHAIRMAN: We have had evidence from others that would indicate that 

sometimes the minor issues—for example, a boy dakking another boy’s pants in 

public, somebody touching a boob or something like that, or sending sexual 

material by phone—perhaps is dealt with in those circumstances for non-

Aboriginal people in that context where no conviction is recorded or there is an 

admission of responsibility and not a finding of guilt and those sorts of things. But 

what you are saying in your experience with Aboriginal people — 

Mr COLLINS: It does not happen much, if at all. 

The CHAIRMAN: You are not even getting into the situation where there is a 

question about whether or not how risky or common the behaviours are; it is just 

straight to some sort of punitive approach? 

Mr COLLINS: It tends to be that. In defence of the judiciary, I think the approach 

tends to be at that level not so much around a punitive disposition, but a decision 

that there is a need for supervision, guidance and direction. That cannot be 

reflected in no punishment but it can be in something along the lines of a 

community-based disposition where the young person will be subjected to the 

supervision and other requirements by youth justice.333 

6.20 The concluding lines in Mr Collins evidence are particularly compelling. As noted in previous 

chapters, the high levels of disadvantage experienced by many young Aboriginal people can 

have far-ranging impacts.  

6.21 Disadvantaged young people, who may not have the familial and societal support that other 

children take for granted, may be solely reliant upon the justice system for supervision and 

support in their rehabilitation.   

Juvenile justice team and diversion 

6.22 In certain circumstances—and only if they accept responsibility for their actions334—a young 

offender may be diverted to a juvenile justice team by the police (instead of charging 

them)335 or by the court.336  

6.23 A juvenile justice team works with the young offender, their parents and the victim to 

develop an action plan to address the crime and the harm caused.337 Legal Aid explained that 

diversion is not simply a ‘soft option’ without consequences: 
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I think the point that also needs to be made is that the juvenile justice team is a 

diversion but it is not a soft option because the child has to meet with a juvenile 

justice officer and a police officer and the victim can be part of that process if they 

wish. The idea is to be an educational program—put in place an action plan that 

the child must complete to try to reduce the risk of offending again, engaging in 

any psychological counselling as required … a whole range of measures to protect 

the community, to reduce the risk of offending and to address the victim are 

considered and put in place by the juvenile justice team.338  

Sexual offences that can be referred 

6.24 Schedule 1 and 2 of the YOA lists offences that cannot be subject to a caution or referred to 

a juvenile justice team. 

6.25 An application made in court for diversion to a juvenile justice team is at the discretion of the 

judicial officer who will also consider the prosecution’s view.339 Legal Aid told the Committee 

that the circumstances in which young people are diverted are ‘very, very limited’340 and 

usually only involve minor offences such as ‘low-level indecent dealing’ or objectionable 

material/pornography-type offences.341 

 

 

 

6.26 WA Police provided the Committee with a list of reportable offences not contained in the 

YOA Schedules which can (technically) be referred to a juvenile justice team (see 

Appendix 4).342 The eligible offences appear at first glance extensive, however evidence to 

the Committee from the Children’s Court and Legal Aid indicates that in practice most young 

people charged with a sexual offence will not be diverted before they are required to appear 

in court.  

Does mandatory registration apply?  

6.27 There has been some uncertainty about the application of mandatory registration if a young 

offender is diverted to a juvenile justice team since the definitions of ‘sentence’ and ‘finding 

of guilt’ capture a broad range of outcomes.343 

6.28 The definition of sentence344 does not provide an exhaustive list of all measures that may 

constitute a sentence for the purpose of the CPOR Act, but it does specify sentencing 

options under the YOA Act where no punishment is imposed.345 If there is a finding of guilt 

as defined by the CPOR Act (see Chapter 2), regardless of the sentence imposed, mandatory 

registration will apply.     
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6.29 For this reason, if a young person is charged with a minor offence such as low-level indecent 

dealing, Legal Aid will make an application for diversion before there is a finding of guilt:  

We may make the application that the child should not be required to plead but 

should be allowed to accept responsibility pending that referral. Frequently we 

make the application, but it is rarely granted. Generally, children are required to 

plead and that is the relevance because at that point a finding of guilt is on the 

record. Notwithstanding they may not get a criminal conviction later, they are 

convicted with the finding of guilt for the purpose of the act.346  

6.30 WA Police confirmed that if they decide to take no action in a matter, to caution or to refer a 

young person to a juvenile justice team, and the matter is finalised without proceeding to 

court, the young person will not become a reportable offender.347 Paradoxically, in cases 

where the court deems diversion to a juvenile justice team as appropriate (following a 

finding of guilt), the young person will be subject to mandatory registration.  

FINDING 12 

The circumstances in which sexual offences are referred to a juvenile justice team prior to 

proceeding to the Children’s Court of Western Australia and a finding of guilt being recorded are 

limited. The benefits of juvenile justice team referral are not being realised in respect to children 

who commit minor sexual offences.  

 Serious offending  

6.31 Sentencing by the Children’s Court reflects an assessment of the seriousness of an offence 

and the risk of reoffending:348  

The court is required to reach a prognosis in relation to the young person's future 

risks of reoffending and chances of rehabilitation consistent with the principles 

and objectives of the YOA as part of the sentencing process.349 

6.32 Sometimes, due to the serious nature of an offence or a re-offence, a heightened need for 

deterrence and community safety will be reflected in the sentence: 

But coupled with [a rehabilitative focus], of course, are areas where the [YOA] act 

starts to get more punitive if the young person commits very serious offences or 

reoffends. All magistrates who sentence young people—when they preside in 

Children’s Court—have to follow the Young Offenders Act, as indeed do I. 

Rehabilitation will be the thing that is looked at first, following the principles and 

objectives, and, after that, things can move into a category where the reoffending 

is such that deterrence and protection of the community starts to take on more 

importance.350 

                                                      
346  Claire Rossi, Lawyer, Legal Aid Western Australia, Transcript of evidence, 21 August 2019, p 4. 

347  Western Australia Police Force, Answer to question on notice 1 asked at hearing held 25 September 2019, dated 

15 October 2019, p 1. 

348  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 6 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 4. 

349  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 15 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 10. 

350  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 3. 
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6.33 Detention is a sentence of last resort and cannot be imposed unless the court is satisfied that 

there is ‘no other appropriate way for it to dispose of the matter’.351 Serious offending might, 

for instance, involve the use of violence or threats:  

If there has been violence; if there has been the sort of threats that should not 

occur; if there has been an act where the intention of the young person is to 

physically harm while sexually abusing another young person, they are the sorts of 

things, I think, that should be taken into account.352 

6.34 The Aboriginal Legal Service told the Committee that it was ‘comparatively rare’ for their 

clients to have committed ‘really serious sexual offences’.353 However, concern was expressed 

about the growing impact of methamphetamine on serious sexual offending: 

I think the likelihood of more serious sexual offending perhaps arises more 

significantly and more starkly in Perth and in regional centres, and that is in large 

measure due to meth. It is almost inevitable these days that young Aboriginal 

people who commit really serious sexual offences are under the influence of meth. 

It is a huge problem. It is a massive problem, and it is contributing to the 

commission of very serious violent and sexual crime generally amongst the 

Aboriginal population, and there is a dire need for it to be addressed.354  

Sentencing of people 18 years of age and older 

6.35 Once a young person becomes a legal adult at age 18, the legal ramifications of sexual 

offending changes significantly. According to the President of the Children’s Court: 

An adult has a higher level of criminal culpability because he is an adult.355 

6.36 Sexual offences are generally heard on indictment in the District Court, the exception being 

indecent assault charges which are usually dealt with by the Magistrates Court.356 A 

conviction for an adult offender will result in mandatory registration regardless of the 

circumstances of the offence or the sentence imposed. 

Similarity of age defence 

6.37 In accordance with the Criminal Code, it is a defence to a number of sexual offences against 

a child over 13 and under 16 years of age if it is proven the accused: 

(a)  believed on reasonable grounds that the child was of or over the age of 16 

years; and 

(b)  was not more than 3 years older than the child.357 

6.38 The maximum three-year age disparity, means that young people 19 years of age and older 

cannot rely on such a defence. 

                                                      
351  Young Offenders Act 1994 s 120(1). 

352  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 11. 

353  Peter Collins, Director Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of evidence, 

4 September 2019, p 2. 

354  ibid., p 8. 

355  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 9 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 6. 

356  Dr Adam Tomison, Director General, Department of Justice, Letter, 31 October 2019, p 1. 

357  Criminal Code ss 321(9) and 321A(9). 
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6.39 Evidence provided by the Aboriginal Legal Service included a number of examples where a 

defence of honest and reasonable mistake about a victim’s age could not be relied upon 

because the age difference was more than three years. One such example is outlined below. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Seriousness of an offence 

6.40 Section 6 of the Sentencing Act 1995 outlines the principles of sentencing for adults and 

provides that a sentence ‘must be commensurate with the seriousness of the offence’.  

6.41 Seriousness is determined by: 

(a)  the statutory penalty for the offence; and 

(b)  the circumstances of the commission of the offence, including the vulnerability 

of any victim of the offence; 

and 

(c) any aggravating factors; and 

(d)  any mitigating factors.358 

6.42 Consideration of an abusive element in an offence—such as a disparity in power—becomes 

more significant if the offender is an adult rather than a child:  

                                                      
358  Sentencing Act 1995 s 6(2). 

A maximum three year age disparity means that young people 

aged 19 years or more cannot rely on a defence of honest and 

reasonable mistake about a victim’s age. 

The case of PQ 

PQ pleaded guilty to nine counts of sexual penetration of a child over the age of 13 

years but under the age of 16 years. The offences were committed in the course of 

one episode of sexual activity during a single evening in which the complainant was 

a voluntary, willing and active participant. PQ was 21 years old at the relevant time, 

the complainant was 15 years and 2 months of age at the time. The complainant 

and PQ first had contact via the mobile telephone messaging facility 'Divas Chat'. 

The complainant's 'profile' on Divas Chat included the following information: (a) 

'Female seeking male, Broome', (b) 19 years of age, and (c) a photograph of the 

complainant in a bikini … The complainant asked PQ via Divas chat to come to her 

house at 12 midnight and pick her up. He did so. Subsequently, the complainant and 

PQ undressed one another before proceeding to engage in sexual intercourse. PQ 

was released on an 18 month Intensive Supervision Order with the sentencing judge 

stating that PQ had a: "comparatively short criminal history with three convictions 

for damage and one conviction for assault. You have no prior history of sexual 

offending and there is no suggestion that you pose a particular risk in terms of 

reoffending." Despite these findings by the sentencing judge, PQ was the subject of 

mandatory registration and reporting where it is reasonably arguable that 

registration was not required. 

 

(Submission 9 from Aboriginal Legal Service, 21 May 2019, p 9) 
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The disparity of age and maturity is a matter that must be taken into account in 

sentencing. Disparity in age, being in a position of trust or authority (which adults 

tend to be in relation to young children), sophisticated grooming and offending 

for sexual gratification are issues that need to be considered when imposing 

specific and general deterrence on an adult.359  

Term of imprisonment 

6.43 The Law Society of Western Australia (Law Society) advised the Committee that an adult 

offender will usually receive an immediate term of imprisonment for a child sexual offence: 

It is well established that the ordinary sentencing disposition for adult offenders 

committing sexual offences against a child or possession of Child Exploitation 

Material is a term of imprisonment to be immediately served.360 

 

 

 

 

Victoria’s dual track sentencing for young people 

6.44 In Victoria, the Sentencing Act 1991 (Vic) provides for a ‘dual track’ system which enables a 

court to sentence a young person below 21 years of age to serve a custodial sentence in 

youth detention rather than an adult prison. 

The dual track system is "intended to prevent vulnerable young offenders from 

entering the adult prison system at a young age", emphasising the significance of 

rehabilitation to the sentencing of young offenders.361 

Suspended imprisonment order 

6.45 Rarely, the court will impose a suspended imprisonment order rather than immediate 

imprisonment for a sexual offence.362 Exceptional circumstances in which a suspended 

imprisonment order may be made include: 

 where the offending is particularly minor; 

 where the offender is particularly young (18-19) and the victim close to the 

age where the conduct would not have been an offence; 

 where the offender was mistaken as to the age of the victim, but this does not 

afford a defence due to the operation of s 205; 

 where the conduct was entirely consensual, and/or initiated by the victim; 

 where there is no element of predation, abuse of power or exploitation; and 

 where the victim and the offender were in and remain in a committed 

relationship.363 

                                                      
359  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 9 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 6. 

360  Submission 24 from the Law Society of Western Australia, 30 May 2019, p 4. 

361  Submission 22 from Children’s Court of Victoria, 29 May 2019, p 4. 

362  Submission 24 from the Law Society of Western Australia, 30 May 2019, p 4. 

363  ibid.  

‘It is well established that the ordinary sentencing disposition for 

adult offenders committing sexual offences against a child or 

possession of Child Exploitation Material is a term of imprisonment 

to be immediately served.’ 
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6.46 In all of the above cases, it is likely the court has determined that the risk of reoffending is 

low however mandatory registration will still apply.364 

Spent Conviction Orders 

6.47 A sentencing court may make a Spent Conviction Order if it is satisfied that the offender is 

unlikely to reoffend, having regard to the nature of the offence and the previous good 

character of the offender.365 A person given a spent conviction for a reportable offence is still 

subject to mandatory registration as a reportable offender.366 

6.48 A Spent Conviction Order for sexual offending is ‘exceptionally rare’, only occurring in 

circumstances that would, according to the Law Society, ‘almost always, if not always’ not 

result in registration of the offender if a discretionary system prevailed.367  

 

 

 

6.49 The Law Society submitted that mandatory registration is not consistent with the principles 

of the Spent Convictions Act 1998 (as well as the Sentencing Act 1995 and the Young 

Offenders Act 1994) which provides a mechanism whereby ‘a person who has committed an 

offence is relieved of some of the consequences of a conviction’ in certain circumstances.368  

6.50 A commonly cited decision that illustrates the exceptional circumstances and considerations 

that a sentencing court takes into account when making a spent conviction order is outlined 

below.  

Riggall –v- The State of Western Australia 

6.51 The Supreme Court of Appeal judgment Riggall–v–The State of Western Australia relates to a 

22 year old man who plead guilty to offences arising from a willing sexual relationship with 

someone he believed to be older than 16 years of age.  

6.52 Although the appellant held an honest and reasonable belief as to the victim’s age (‘[i]t is 

difficult to imagine these offences being committed in circumstances less worthy of 

blame’)369 such a defence was not available to him because he was more than three years 

older than the victim.  

6.53 In noting the ‘very exceptional circumstances’370 and the ‘technical’ nature of the 

offending,371 the appellant was given a spent conviction.  

6.54 Relevantly, in regard to the subsequent mandatory registration of the offender in accordance 

with the CPOR Act despite the spent conviction, Wheeler JA made the following comments: 

While the adverse effects of child abuse, as revealed so often in this court, make it 

clear that children require firm protection from those who would abuse them, I 

would be inclined to doubt that Parliament, in enacting the provisions [of the Act] 

considered the question of whether it was appropriate that they apply in 

                                                      
364  ibid.  

365  Sentencing Act 1995 s 45(1).  

366  Community Protection (Offender Reporting) Act 2004 s 111. See discussion in Chapter 2. 

367  Submission 24 from the Law Society of Western Australia, 30 May 2019, p 5. 

368  ibid., p 1. 

369  Riggall v The State of Western Australia [2008] WASCA 69 at 17-18. 

370  ibid., 69 at 18. 

371  ibid., 69 at 22. 

A Spent Conviction Order for sexual offending is exceptionally 

rare and only occurs in circumstances that would be unlikely to 

result in registration if a discretionary system prevailed. 
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exceptional cases such as the present. It may be appropriate that there be some 

consideration of whether some reform would be desirable, in order to deal with 

rare cases of this kind.372 

FINDING 13 

There are instances of sexual offending by young people over the age of 18 years which is 

determined by a court to occur in exceptional circumstances and as a consequence, is less serious 

in nature and does not reflect an ongoing threat to community safety. 

 

RECOMMENDATION 4 

In circumstances where a sentencing court orders a spent conviction for an adult, the court also 

determines whether registration as a reportable offender is appropriate.  

  

Conclusion 

6.55 Sentencing by the Children’s Court is premised on the recognition that sexual offending by 

children is fundamentally different to adult offending. The overriding goal of sentencing by 

the juvenile justice system is to give a young person the best possible chance of 

rehabilitation and normal social development.  

6.56 Mandatory registration, resulting in lifelong registration as a reportable offender, is blind to 

considerations of child development or accepted principles of juvenile justice. The context of 

juvenile offending is irrelevant. 

6.57 Young people aged 18 years and above face a more severe criminal penalty for sexual 

offending, regardless of the circumstances. While sentencing by a court will take into account 

the circumstances of an offence, there are limited defences available to a young adult. 

Regardless of the circumstances of an offence, the culpability of a young person, or the 

decision of the sentencing court, a finding of guilt will automatically result in registration as a 

reportable offender. To put it bluntly, the young person is registered for life as a child sex 

offender.  

 

                                                      
372  ibid., 69 at 25. 
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CHAPTER 7  

The impact of registration on young people 

Introduction 

7.1 As discussed in previous chapters, the seriousness of an offence or a young person’s risk of 

reoffending is not a consideration for registration as a reportable offender in Western 

Australia. A finding of guilt for a reportable offence by a child or young person, regardless of 

the circumstances, results in lifelong registration as a reportable offender. 

7.2 In this chapter, the Committee examines the impact of registration on children and young 

people. Registration as a reportable offender is additional to any criminal consequences for 

an offence. Depending on the nature of the offence, a young person may also be subject to 

restrictions associated with their bail conditions and protective measures put in place by the 

Departments of Communities and Education. 

7.3 There is strong evidence that the registration of children and young people can have a 

serious and damaging impact on their wellbeing, future development and rehabilitation.  

7.4 The circumstances of offending by some young people will justify harsh consequences that 

are necessary for the protection of the community. However, in many circumstances—in fact, 

the majority of cases from the evidence received by the Committee—registration is neither 

proportionate to the offence nor necessary for community safety. Mandatory registration 

occurs without regard to the seriousness of the offence, the age of the offender or the 

likelihood of reoffending.  

7.5 For this reason, it has been argued that mandatory registration can conflict with the 

principles and objectives of juvenile justice.373 Registration is applied to all young offenders 

irrespective of the sentence imposed by the court. Not only can a child become a reportable 

offender when there is no conviction, but reporting obligations may continue for years after 

their conviction is expunged.  

7.6 An understanding of the impact of registration on young people is necessary to inform the 

debate regarding the intent and scope of the mandatory registration scheme. Is it an 

acceptable compromise for all young offenders, regardless of their risk of reoffending, to be 

subject to the lifelong, detrimental consequences of registration? 

Additional punishment or an administrative measure? 

7.7 The registration and reporting requirements of the CPOR Act are technically an 

administrative measure that is adjunct to, rather than a component of the court’s sentence. 

However, given the potential impact of registration on young people, it is understandable 

that registration is perceived as an additional punishment.  

7.8 The President of the Children’s Court acknowledged the practical effect of registration for a 

young person: 

Although the registration is not seen to be a punishment it significantly impacts on 

the freedom and future of a young person.374  

7.9 The Aboriginal Legal Service maintains that registration contains a punitive element for 

young people: 

                                                      
373  See Chapter 6. 

374  Submission 12 from Children’s Court of Western Australia, 22 May 2019, p 4. 
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Registration on the sex offender register involves much more than a mere 

administrative exercise. Registration potentially involves a significant restriction on 

a young offender’s freedom of movement and association. For example, a young 

offender may be required to notify police and receive their permission before they 

can change address or travel to another community. Offenders are required to 

notify police if they change mobile phones. They may be prohibited from 

accessing certain social media sites. In that respect, it could be considered that 

registration carries with a punitive component over and above any punishment 

imposed for the sex offending leading to registration itself.375  

7.10 A significant, if unintended, consequence of registration is that a young person carries the 

label of a registered sex offender for the rest of their life. Legal Aid told the Committee: 

I think it is an additional punishment because it just carries on. He never gets rid of 

that; it goes with him forever.376  

Contrary to principles of juvenile justice 

7.11 As discussed in previous chapters, special consideration is given to children within the justice 

system. However, the mandatory registration of children has the potential to conflict with the 

principles and objectives of juvenile justice.377 Mandatory registration does not take into 

account any circumstances—not the age of the child, the context or culpability of the 

offending behaviour, or the child’s prospects of rehabilitation—nor does it discriminate 

between serious, high risk offending and other offending: 

A judge or a magistrate presiding in the Children's Court of Western Australia is 

required to follow the principles and objectives of the YOA. This means that issues 

such as the rehabilitation of the child, the age of the child, the time frame, 

education and family circumstances and the circumstances of the offence are all 

matters to be taken into account. None of these factors are considered in 

mandatory registration.378  

 

 

 

 

7.12 The Department of Justice submitted that it is an established principle of juvenile justice that 

children should be treated differently to adults: 

It is widely acknowledged today, both in Australia and internationally, that 

juveniles should be subject to a system of criminal justice that is separate from the 

adult system and that recognises their inexperience and immaturity. As such, 

juveniles are typically dealt with separately from adults and treated less harshly 

than their adult counterparts.379  

                                                      
375  Aboriginal Legal Service of Western Australia Limited, Answer to question on notice asked at hearing held 

4 September 2019, dated 18 September 2019. 

376  Claire Rossi, Lawyer, Legal Aid Western Australia, Transcript of evidence, 21 August 2019, p 16. 

377  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 12. 

378  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 13 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 9. 

379  Submission 26 from Department of Justice, 4 June 2019, p 1. 
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7.13 In addition to the expiration of juvenile convictions after two years, the YOA makes 

allowance for children to have no conviction recorded in some circumstances. These 

provisions recognise the detrimental effect of a criminal conviction on a child’s future 

prospects and are designed to ensure that young people will not have a conviction for police 

clearance purposes. According to the Department of Justice: 

[The YOA] exists to ensure that young offenders are dealt with differentially to 

adult offenders. The rationale for this is that most young people who offend will 

not go on to become serious offenders. Most juveniles "grow out of' crime by the 

time they reach adulthood. Exposing young people to the criminal justice system 

at an early age can increase their chances of reoffending.380 

FINDING 14 

Mandatory registration, whilst technically an administrative action, has the practical effect of being 

punitive. 

7.14 Despite the allowances for children that are inherent in the juvenile justice system, 

mandatory registration applies ‘irrespective of what the court’s intention was with regard to a 

future conviction’.381 As a consequence: 

there could be a great disparity between the nature of a sentence imposed by a 

court … and the ultimate impact upon the child being on the sex offender register. 

Whilst the court’s disposition will be to have a therapeutic focus—it might be 

focused on counselling, appropriate behaviour modelling or addressing underlying 

issues—the consequences of being on the child sex offender register, which lasts 

for an extremely long time, and, in fact, being on the register is for life, really carry 

through beyond anything which the court originally deemed appropriate.382 

7.15 The Western Australian system of mandatory registration circumvents by design the 

concessions for children contained in the YOA. Registration automatically occurs even in 

some circumstances where there is no conviction383 and where there is, reporting obligations 

may extend beyond the date the conviction is expunged:  

They go away with no conviction, but they have this reportability, or this label, if 

you like, as being on the register hanging over them effectively henceforth. That is 

really damaging in terms of the rehabilitative focus and effect of the Young 

Offenders Act and what we are trying to achieve [in] the Children’s Court.384  

Deters disclosure and admissions 

7.16 A general principle of juvenile justice is that a young person should be dealt with in a way 

that encourages them to accept responsibility for their conduct.385 However, once a young 

person is charged with a sexual offence, the fear of mandatory registration (and the lifelong 

label as a sex offender) limits the likelihood of admissions, full disclosure or guilty pleas.  

7.17 Legal Aid told the Committee that once a young person or their parent becomes aware that 

a conviction or guilty plea will result in mandatory registration, they are less likely to make 

any admission: 

                                                      
380  ibid.  
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we find young people are less likely to disclose or want to talk about it honestly 

because we have to give them full legal advice [of a reportable offence] ... Once 

they hear about the register, they are less likely to want to be frank in their 

instructions and it is more likely to result in a trial.386  

7.18 Parents may regret encouraging their child to be frank during a police interview once they 

learn that lifelong registration as a sex offender is a possible consequence: 

Many parents have said to us, “We wish we’d had legal advice before we gave that 

interview”, because they were encouraging their child to tell the truth and be open 

and frank. They have gone through the court experience alone, but subsequently 

when they find out about the register that is the thing that they find really difficult 

to cope with. They feel that they should have dealt with it in an alternative manner, 

when they are being up-front and honest about their child’s actions; they are not 

trying to minimise them.387  

Impact on the judicial process 

7.19 Delays in the judicial process may occur due to negotiations around charges to avoid 

mandatory registration: 

It means that there is a delay because as defence lawyers, [Aboriginal Legal 

Service] lawyers [are] negotiating with police or the DPP to downgrade charges, to 

change factual summaries for offending or to discontinue charges altogether. It is 

underpinned by that concern about registration and, in the case of our clients, the 

length of time. It is tantamount to a lifetime. … That means—best-case scenario—

in Perth, from the date of charging to the date of trial might be anything between 

six and nine months. In some regional courts it could blow out to well in excess of 

12 months, and the time frames would be roughly the same in the District Court.388  

7.20 The President of the Children’s Court concurs that mandatory registration is likely to result in 

more matters going to trial: 

the repercussions of conviction and being placed on the register are repercussions 

that, in my view, lead to more trials, more cross-examination of complainant 

victims, more court days and all of that.389  

FINDING 15 

Mandatory registration deters disclosure and guilty pleas resulting in delays in the criminal justice 

system and more matters proceeding to trial.  

Disclosure and treatment without criminal consequences 

7.21 Victoria’s Children, Youth and Families Act 2005 (Vic) specifically facilitates disclosure of 

harmful sexual behaviour by children and their families to enable appropriate treatment to 

occur. Young people are provided a safe pathway to access treatment without fear of 

criminal repercussions arising from mandatory reporting by health and other professionals:  

[The Children, Youth and Families Act 2005] established the authority to 

protectively intervene in situations involving young people with sexually abusive 
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behaviours. While the Act allowed most youth to attend treatment voluntarily … 

courts were also able to issue a Therapeutic Treatment Order (TTO) directing a 

young person … with sexually abusive behaviours to attend an appropriate 

treatment program. No criminal order, or indeed, further legal action, was 

required. The purpose of the TTO legislation was to provide young people with 

every opportunity to access treatment without criminal justice intervention.390 

7.22 A Therapeutic Treatment Order by the Children’s Court of Victoria provides: 

a specialised and differential response for children and young people displaying 

sexually abusive behaviours, in recognition of the need for early intervention and 

therapeutic responses for "at risk" children and young people.391 

7.23 Criminal proceedings may be adjourned to enable a young person to participate in a 

therapeutic treatment order and ultimately discontinued once the treatment is satisfactorily 

completed. Section 354(4) of the Children, Youth and Families Act 2005 (Vic) provides that: 

If the Court is satisfied that the child has attended and participated in the 

therapeutic treatment program under the therapeutic treatment order, it must 

discharge the child without any further hearing of the criminal proceedings. 

7.24 The Victorian regime is designed to encourage families to seek early treatment for young 

people who have displayed harmful sexual behaviour, with court orders just one pathway to 

obtaining treatment: 

The [therapeutic treatment] orders are intended to supplement and not replace 

voluntary access to treatment. It is preferable for parents to connect a child or 

adolescent exhibiting sexually abusive behaviours to treatment on a voluntary 

basis and avoid exposing them to potential court process.392 

7.25 Writing in 2013 (before the Victorian therapeutic treatment orders were expanded to include 

children over the age of 14 years) Dr Russell Pratt provided the following assessment of the 

Victorian legislative response:  

the successful community-based program demonstrates that treatment for many 

youth with histories of sexually harmful behaviour can be provided in the 

community, with neither the costs nor the artificiality of the highly controlled 

residential treatment environment. The advantages of community treatment are 

self-evident – as long as the treatment is effective. Results thus far indicate the 

effectiveness of the Victorian model.393  

7.26 In contrast to the situation in Victoria, a paradoxical (and unproductive) consequence of 

Western Australia’s system of mandatory registration is that families may be deterred from 

voluntarily disclosing and seeking treatment for offending behaviour by young people: 
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it is vital that we then encourage disclosure and encourage frankness. That can be 

done much more readily if there is not the spectre of the mandatory 

registration.394  

7.27 The juvenile justice system has been impacted by various unintended consequences of 

mandatory registration. Even before criminal proceedings are initiated, the fear of mandatory 

registration may deter families from voluntarily seeking treatment for a young person who 

exhibits concerning sexual behaviour. The prospect of registration as a sex offender becomes 

the overriding concern for young people and their families. It discourages young people 

from making admissions, accepting responsibility for their actions or pleading guilty to an 

offence. Legal Aid refers to the ‘spectre’ of mandatory registration: 

The reality and the spectre of being a reportable offender affects all of our clients. 

They are less likely to:  

 Want to admit the allegations against them;  

 Want to plead guilty;  

 Admit any other behaviour in the course of counselling as it [is] subject to 

mandatory reporting;   

 This results in legal proceedings being protracted and victims are more 

likely to have the prospect of a trial and cross examination. 

Mandatory registration discourages: 

 Openness and honesty about sexual activity;  

 Admissions and acceptance of responsibility for the behaviour and that it 

was wrong;  

 A willingness to undergo appropriate sexual education and psychological 

intervention. 

This is all contrary to a therapeutic intervention and outcome.395  

FINDING 16 

The prospect of mandatory registration can deter families from voluntarily seeking treatment for 

young people who have displayed harmful sexual behaviour.  

Timeframe appropriate to child 

7.28 One of the general principles of juvenile justice is that ‘a young person who is dealt with for 

an offence should be dealt with in a time frame that is appropriate to the young person’s 

sense of time’.396 However, the frequency and length of reporting obligations for registered 

young people are determined by WA Police (not the Children’s Court) and may extend to 

seven and a half years. The President of the Children’s Court explained the practical impact 

for a child: 

Given the young ages of those who have offended a period of 7 ½ years often 

includes all of their teenage years and extends into early adulthood. For example if 

the young offender is 10 years old then the order will be in place until the young 
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person is nearly 18. If the young offender is 15 years old the order will be in place 

until the young person is nearly 23.397  

FINDING 17 

Mandatory registration is not consistent with the principle of juvenile justice that a child should be 

dealt with in a timeframe that is appropriate to their sense of time. 

 

Does not take account of child development 

7.29 A key principle of juvenile justice is that the ‘age, maturity, and cultural background of the 

offender are to be considered’.398 Mandatory registration does not differentiate between 

children and adults, presupposing the nature and risk associated with juvenile sexual 

offending is the same as for an adult offender:  

Mandatory registration does not take into account a child's personal 

developmental circumstances, level of maturity or, in many cases, level of 

intellectual or psychological impairment.399  

7.30 Dr Russell Pratt told the Committee that the significant and detrimental effects of mandatory 

registration on young people are not proportional to the low risk of reoffending in the 

majority of cases: 

Developmentally it does not fit, because it posits that young people who engage 

in sexually abusive behaviours are automatically going to become adult sex 

offenders, and that we need to check up on them for the next seven and a half to 

15 years, which, again, none of the research bears out at all. It gets in the way, in 

that it has such detrimental effects on their lives and on their families’ lives that are 

out of all proportion to the community safety provisions that a register should 

provide.400  

FINDING 18 

In failing to take into account developmental and other circumstantial issues, mandatory 

registration incorrectly assigns an equal risk status to all children who have committed an offence. 

 

FINDING 19 

The mandatory registration of children can conflict with the objectives and principles of juvenile 

justice by: 

 imposing punishing effects that are additional to a young person’s sentence; 

 deterring young people from accepting responsibility for their conduct;  

 failing to take into account developmental factors and a child’s sense of time; and  

 failing to consider the context and nature of offending by children. 
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Counterproductive to rehabilitation 

7.31 A priority of juvenile justice is the rehabilitation of children. The YOA provides that: 

punishment of a young person for an offence should be designed so as to give the 

offender an opportunity to develop a sense of social responsibility and otherwise 

to develop in beneficial and socially acceptable ways ...401 

7.32 In contrast to the emphasis on rehabilitation in the administration of juvenile justice, 

stakeholders provided evidence that mandatory registration can actually be 

counterproductive to the rehabilitation of young people.  

The reality of reporting obligations for young people 

7.33 Before considering the impact of registration on children and young people, it is useful to 

gain a picture of the day-to-day practicalities of being a reportable offender as a young 

person. The Youth Legal Service provided the Committee with practical examples of the 

reporting obligations of two of their previous clients.  

This is what they have been required to do as part of the reporting requirements: 

1. Young person must email Sex Offender's Management Service (SOMS) every 

week to let them know what shifts he works at a fast food chain. He is a casual 

employee so does not know his shifts in advance and worries about breaching 

this. 

2. Young person plays football and must let the SOMS know where he his playing 

and which team he is playing against. 

3. Young person is going to the hairdresser next week and wants to have his hair 

colour changed (bleached). He must let the SOMS know that he is having his hair 

coloured. 

4. Young people on the register cannot travel overseas for the duration of their 

reporting (71/2 years). This means that the young person cannot go with his 

school year on pro-social school tours. For example: Cambodia to assist in village 

house re-builds, to France for French speaking tour. He cannot holiday with his 

family overseas. He will not be able to do a University Exchange overseas when 

he goes to University while still on the register. 

5. Young person on the register has been told by SOMS he will be in breach if he 

associates with anyone else on the Register. This is not something a young 

person or other young person is likely to disclose so appears to be an 

unreasonable demand. 

6. Young person is not allowed to have contact with anyone under 16 and cannot 

be around young children. Difficulties for him when lives in a family with younger 

siblings when they have friends over and he is only 15. 

7. Young person when he attends the SOMS must wait outside. His parent goes in 

and comes out to tell him when he can go in. He has been told by SOMS that 

this is because the adult reportable offenders who may be attending "will rape 

him in a second". 

8. Must let SOMS know every time phone number is changed, and if gets a new 

internet account. It also includes letting SOMS know what gaming he does such 

as X-box, whether it involves others and the passwords used. 
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9. Must let SOMS know every time he gets a new tattoo or will be breached.  

10. When the previous client who has now ceased his reporting requirements was 

asked if there was any impact to him in not going to places where children may 

be, he said that he actively avoids being around children because he finds them 

"annoying" so this has never been a problem for him.402  

The effect of registration on young people 

7.34 Evidence obtained throughout the course of the inquiry brought to the Committee’s 

attention the potentially damaging consequences of mandatory registration for children and 

young people and some of these repercussions are outlined below.  

7.35 Public vilification and labelled as a paedophile: 

They are labelled by some as 'paedophiles'. This can lead to public vilification 

amongst children where child victims or their families disclose details of an 

offender's status to their peers or on social media, despite the protections in 

section 35 Children's Court of Western Australia 1988 (WA).403  

7.36 Depression and suicidal ideation: 

In our experience, children experience anxiety, depression and suicidal thoughts as 

a result of being labelled as 'paedophiles' by virtue of their registration; long after 

their sentences have been discharged. One of our clients (aged 14 years, with no 

conviction recorded), became suicidal and left school because of information 

being spread about his reportable status for an offence of low-level indecent 

dealing.404 

7.37 Lack of support and shunned by others: 

One 14 year old boy complained to SOMS about the fact that the victim's mother 

had gone around telling neighbours that he was a [p]aedophile. The SOMS police 

told him that she was allowed to tell who ever she wanted … they [later became] 

aware that the victim's mother was committing a serious offence in doing this. 

However, the boy is now known and branded as a paedophile and shunned by his 

community.405  

7.38 Disengagement, social isolation and stigmatisation: 

Mr PETTIT: Some of the research that we have … is that you stigmatise young 

people very, very early. They have a confusion about their role in life. They are 

often ostracised from education because of it and, as a result of that, the spiral 

begins in a downward trend and we end up with not only a person on a register, 

but a person who now becomes more disengaged from our society to the point 

where perhaps their behaviour is less than what we would want in normal 

circumstances. 

Hon COLIN HOLT: It could have the opposite effect to rehabilitation, too, 

potentially. 
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Mr PETTIT: It could do, and that is what the evidence has shown.406 

7.39 Compounding impacts on health, education and well-being: 

the research is showing that by placing a child on a register at a very young age—

a young age is under 18—without a lot of support or therapeutic development, we 

end up seeing that … these young people become quite stigmatised, and then we 

start that spiral of poor education outcomes, poor health outcomes and a 

disconnect from society. They end up being labelled within the community, and 

that is the evidence from around the world. In terms of whether it would help 

other young children, the evidence on that is: no, it does not in the most part, 

because in the most part it is about how does that child become rehabilitated 

inside their community. The other children move away from them, so they are 

ostracised … So there is this growing pattern, if you like.407 

 

 

 

7.40 The perception that future potential is irretrievably destroyed: 

We find that the parents of children who have been charged with a sex offence are 

totally devastated when they are advised that one of the consequences of being 

convicted is that their child will be a reportable offender. 

One father said: 

"when I heard, I looked at my child who had so much potential for the future and I 

saw everything disappear" 

The impact of going on the sex offender register affects the family not just the 

child. 

Another mother said: 

"why should a stuff up at 14 potentially destroy the rest of your life".408  

 

 

 

Labelling and isolation 

7.41 The President of the Children’s Court explained that juvenile court processes are mindful of 

the negative impact that labelling can have on how a child perceives themselves and their 

future prospects.409 However, and despite the courts efforts to avoid labelling, registration as 

a reportable offender inevitably attaches the label of sex offender to a young person: 

They may then identify and see themselves as being a sex offender; that they are a 

person known to the police and that that stays for seven and a half years; they are 

not allowed to do things because in their mind they are bad: “I can’t be in that 
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group. I can’t go there. I’m bad.” So I think that that labelling is counterproductive 

for a lot of young people.410  

7.42 Dr Russell Pratt gave evidence of the damaging effect that social isolation and labelling has 

on a young person’s development: 

When I was the statewide principal practitioner, we had a young person come over 

from Western Australia and reside in Victoria who wanted to complete their 

schooling. Of course, the way that the register requirements work is that you have 

to comply with the state’s compliance requirements that you live in, and … at the 

time, we required a report on every young person that that young person came 

into contact with within three days. There were 750 young people at the school …  

but also the young person was deemed to be a low risk, developmentally at 16 or 

17 should be forming romantic relationships and friendships, and the expectation 

was that this young person or their family were required to tell other people that 

came into contact in a meaningful way that they were on the register. So, again, 

from any way that you cut it, it did not make a lot of sense. All it would have done 

was isolate that young person. It would have been questionable if they could finish 

school. It is hard enough moving to a new state. You could think about young 

people and their parents who were told that this young person was a registered 

sex offender, and what that would do for their normative or potentially positive 

interactions.411 

7.43 Restricting a young person’s engagement in prosocial activities such as sport can be 

detrimental to their rehabilitation and social development: 

Section 26 of the CPOR deals with the initial reporting obligation of a reportable 

offender to provide personal details. Section 26(g) requires details of his or her 

affiliation with any club or organisation that has members who are children or that 

conducts activities in which children participate. For young people this 

requirement relates to same aged pro-social activities. It is in the community's best 

interests that the young person attend community clubs and organisations without 

a requirement that his or her details of affiliation be provided.412 

7.44 Therapeutic intervention and age appropriate interaction with other young people helps a 

young person make positive life changes: 

It is vital that the opportunity is taken when a young vulnerable person has 

victimised another child to give the offender every opportunity to make life 

changes rather than to allow the conduct to become entrenched. Life changes can 

occur through appropriate counselling and prosocial activities.413 

7.45 Judge Wager provided the Committee with the following example of how mandatory 

registration stopped a 13-year old from engaging in beneficial social activities: 

a young person aged 13 years was sentenced for sexually offending against his 8 

year old cousin. The 13 year old suffered from a physical impairment. 

Psychologically he had suffered from very severe depression and anxiety. He had 
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been the victim of bullying. He had experienced related self-harm issues. When the 

offending came to light the Department of Communities (DCPFS) immediately 

worked with the family to have a safety plan put in place so that the young 

person's siblings would be protected. The young person's parents acted straight 

away to address his inappropriate conduct by privately obtaining psychological 

services for him … The young person had never committed an offence before. He 

attended school every day and he played sport. However he was identified as not 

having a close group of peers and he was a loner. Recently given his difficulties 

with social interaction but recognising his love of sport he had taken up umpiring 

football and he had thoroughly enjoyed the experience. 

As a result of the offending he was required to change schools because he was 

only able to go to a very limited area of the school he had previously attended 

given his bail conditions. 

Ultimately the young person pleaded guilty and was sentenced to an intensive 

youth supervision order (IYSO). He is now required to complete 12 compulsory 

counselling sessions and then to continue with counselling as directed by the 

psychologist. DCPFS will continue to monitor the family safety plan. 

None of the reports provided to the court suggested he was a future risk to young 

people. Once he entered his plea of guilty he was placed on the register. The 

CPOR obligations will mean that his future education and vocation options and his 

social opportunities for the next 7 ½ years until he is aged 21 will be limited. Of 

immediate relevance is the result that he will no longer be able to umpire football. 

Although only aged 13 the young person is keen to start vocational training as 

soon as he is old enough to do so. His choice of career and employment prospects 

may be limited because of his registration.414  

FINDING 20 

Registration as a reportable offender has wide-ranging and damaging consequences for the well-

being and development of young people. It is detrimental to rehabilitation and can lead to social 

isolation and vilification as well as poor health and education outcomes. 

Consequences for the family 

7.46 Legal Aid submitted that the reporting obligations imposed on young people can have a 

ripple effect on other family members: 

It is the parents of the young person who have to get them to all their 

appointments, who have to accommodate all the reporting requirements and 

conditions. That can affect the siblings as well.415 

7.47 A family’s living arrangements and ability to travel may be affected: 

CPOR registration places an onerous burden on the parents or carers of the 

registered child to meet their reporting obligations and this may have an impact 

on family life, such as having to seek permission to travel and scrutiny of where 

they want to live.416 

7.48 The accommodation of siblings or step-siblings may become problematic, particularly in 

cases where offending behaviour was directed toward a sibling. Aside from protective 
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measures that may be put in place by the Department of Communities, a young person’s 

reportable status might prohibit them from unsupervised contact with other children. The 

Youth Legal Service submitted that: 

Children tend to live with brothers and sisters of similar age. It becomes really 

difficult for the family in complying with the obligations under the Act. One 

mother has told us: 

"I queried (with SOMS) about our youngest having friends over (or neighbours 

kids) and if I had to grab milk from the shops (2 minutes away). The Detective 

informed us that that was fine but my son was to run around the block till I 

returned. We worry every day about breaches ... it has affected the entire family."417 

FINDING 21 

The registration of a young person as a reportable offender has an impact on family members and 

support structures and has the effect of creating secondary victims. 

Compliance with reporting conditions 

7.49 The CPOR Act places stringent reporting obligations on reportable offenders and a child may 

be required to report for seven and a half years, exceeding both the sentence imposed by 

the court and the child reaching 18 years of age: 

Reporting obligations are imposed in addition to any sentence imposed for the 

offence and will run for years after the sentence has been discharged. This impacts 

on young or homeless children, who generally do not have the maturity, 

intellectual capacity or the basic supports to cope and comply with the reporting 

requirements for such an extended period of time.418  

7.50 The circumstances of some young people will make compliance with their reporting 

obligations especially difficult. A reportable offender must provide ongoing and detailed 

information about their current circumstances. This includes, but is not limited to, their living 

arrangements, associations, telephone numbers, internet access, passwords and user names. 

The requirements of registration assumes that a child has the support of a responsible adult. 

However, this is not always the case.  

7.51 Children do not have control over many circumstances in their life that might impact on their 

ability to comply with reporting obligations. Young people with a cognitive impairment, 

intellectual disability or mental illness may experience additional difficulties with 

compliance.419   

 

 

 

7.52 Children at risk (for instance, those who are homeless or whose parents live an antisocial 

lifestyle) are likely to find compliance very difficult. These young people—with limited or no 

adult support—are required to report changes in their circumstances and ‘to know what is 

going to happen in [their] future’:420    

                                                      
417  Submission 23 from Youth Legal Service, 29 May 2019, p 5. 

418  Submission 10 from Legal Aid Western Australia, 21 May 2019, p 4. 

419  ibid. 

420  Submission 12 from Children’s Court of Western Australia, 22 May 2019, p 7. 

Children do not have control over many circumstances in their life 

that might impact on their ability to comply with reporting 

obligations. 



 

Chapter 7    The impact of registration on young people 85 

The young person may not have a supportive responsible adult. The parent may 

be homeless, have drug and alcohol or mental health issues and may not be in a 

position to assist the young person to comply with reporting requirements. The 

young person may be illiterate, innumerate, homeless, a victim of family violence 

or sexual abuse or be ill equipped to comply with the requirement to advise about 

his future living circumstances and the young people with whom he may have 

contact.421  

7.53 Compliance over several years, without fault or failure, is arguably an unrealistic expectation 

to place on young people:  

Many of these clients lack the requisite levels of understanding to be able to 

comply with reporting requirements spanning many years. These clients also lack 

the family or community supports to enable them to report as required. Clients are 

often charged with breaches in circumstances where they simply forget to report 

or otherwise comply with other reporting requirements, ie the breaches do not 

involve a deliberate attempt to avoid their obligations or to "go underground" in 

order to commit further sexual offences.422  

7.54 Legal Aid submitted that young clients are also ‘frequently uncertain or confused about their 

continuing obligations to report and confuse the CPOR reporting obligations with conditions 

imposed on a court sentencing order’:423 

Young offenders with a limited and basic understanding of the justice system may 

not have the capacity to distinguish between reporting obligations to different 

agencies, and this renders them particularly vulnerable to breaching their CPOR 

reporting obligations. This is especially so when English may be a second or third 

language and the young person frequently moves address, has no permanent or 

fixed address or has a frequent change of carer or responsible adult.424  

7.55 For some young people, the practical difficulties of complying with their reporting 

obligations are so great that the Aboriginal Legal Service needs to provide assistance:  

You will have an Aboriginal kid who has to report to Justice, but in order to report 

to Justice—they have not got a parent who is going to be able to do that. They 

might not have a parent who has a licence; they might not have a car; they have to 

catch a bus for two hours and then a train to get to their appointment, and the 

appointment might last five minutes. So, guess what happens next time? They do 

not do it. We take them to the appointment and we sit in the appointment with 

them and make sure that they do what is required. Now, that is a resource-

intensive thing, but it gets results, and the kids love the diversion workers because 

they are Aboriginal people who can empathise and understand what they are 

going through.425  

FINDING 22 

Unfaltering compliance with stringent reporting requirements is an unreasonable and unrealistic 

expectation placed on children who are at a low risk of reoffending. 
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FINDING 23 

Children in disadvantaged circumstances will find compliance with reporting conditions 

particularly difficult. 

Regional and remote areas 

7.56 Between 2014 and 2018, almost half of the reporting breaches by children occurred in 

regional areas.426  

7.57 The President of the Children’s Court, in noting that the 34 breaches in regional areas are 

‘disproportionately high given the population of regional WA’,427 told the Committee that 

distance and cultural issues relevant to Aboriginal young people can make reporting difficult: 

I note that concerns in relation to Aboriginal offenders being required to travel 

long distances, having families who are mobile and having uncertainty about their 

future address in remote locations may be issues that contribute to breaches.428 

7.58 Young people from remote communities will report to the nearest police station or police 

post, but as the Aboriginal Legal Service explained, this may be a significant distance away: 

For example … there is no permanent police presence in the Ringer Soak 

Aboriginal community. A young offender would be required to report to Halls 

Creek police station which is about 164 km away.429 

FINDING 24 

Children in regional and remote areas have a disproportionately higher incidence of reporting 

breaches and this may be due, in part, to difficulties associated with distance and a lack of 

government support structures. 

Ongoing involvement with the criminal justice system 

7.59 Section 63 of the CPOR Act provides that a failure to comply with reporting obligations, 

without reasonable excuse, is an offence. If a young person is charged with a reporting 

offence, they may find themselves back before the court:  

Once the young person is charged with an offence contrary to s63 he is back in the 

criminal justice system before the sentencing court. It is in the community's best 

interests to keep young people out of the court system unless the young person is 

committing new offences.430  

7.60 Despite the proviso of a ‘reasonable excuse’ for non-compliance, the President of the 

Children’s Court pointed out that a young person ‘may still find it very difficult to report or to 

understand his obligations in situations where the excuse is not deemed reasonable’.431  

7.61 The Aboriginal Legal Service expressed concern that non-compliance with reporting 

obligations, even inadvertent or minor breaches, can propel a young person back into the 
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criminal justice system. The consequences for juvenile offenders who have reached the age 

of 18 years are even greater since they will be prosecuted as an adult:  

The other issue for me with mandatory registration is the unintended consequence 

that it enmeshes Aboriginal people further in the justice system … If you are 19, it 

will be dealt with initially as a fine. But people come back regularly at times, 

particularly people with intellectual disabilities or cognitive impairment, because 

they are just incapable of complying with the obligations of reporting, and the 

fines will get higher. Then the magistrate decides the time for fines has gone and 

they may end up with a suspended jail sentence. They come back and they get 

further suspended jail sentences and then a magistrate says enough is enough, 

and they go to jail. Then it is hard to turn back the clock. Once you have gone to 

jail for a particular offence, it is often a natural reaction to give another jail 

sentence if you reoffend. You get a person who may be breaching by failing to 

report, but there is no other sinister behaviour, let alone sexual behaviour 

associated with the fail to report, but they go to jail for it.432 

FINDING 25 

A breach of reporting obligations, no matter how minor, may lead to prosecution and the 

undesirable outcome of a child or young person’s further involvement with the criminal justice 

system. 

Seriousness of reporting breaches 

7.62 The penalties imposed by the Children’s Court for a breach of reporting conditions (see 

Table 5) indicate that few cases of non-compliance are indicative of concerning behaviour, 

intentional avoidance of protective measures or are otherwise deemed serious enough to 

warrant a severe penalty.  

7.63 Between 2014 and 2018, 75 young reportable offenders breached their reporting conditions. 

Table 5 shows that in most cases no punishment was imposed or the penalty was a fine or 

community based order.433 

Table 5. Penalties for breaching reporting conditions 2014-18 

Outcome  Total 

Community Based Order 1 

Conditional Release Order 2 

Detention 3 

Dismissed 1 

Dismissed for want of prosecution  2 

Fine 10 

Intensive Youth Supervision Order 3 

Juvenile Conditional Release Order 4 

Juvenile Good Behaviour Bond 5 
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Outcome  Total 

No Punishment Imposed (s 66 Young Offenders Act 1994) 2 

No Punishment Imposed (s 67 Young Offenders Act 1994) 28 

Referred to a juvenile justice team 1 

Youth Community Based Order 13 

Total 75 

[Source: Children’s Court of Western Australia, Answer to question on notice 18 asked at hearing held 26 August 2019, 

p 11] 

FINDING 26 

Most breaches of reporting conditions by children are not serious breaches of the protective 

regime. 

Young people aged between 18 and 24 years  

7.64 Once a young person reaches the age of 18 years, non-compliance with reporting 

obligations (even for an offence committed as a child) will result in prosecution as an adult in 

the Magistrate’s Court. If convicted, the young person will have an adult criminal record:  

Regardless of age, failure to report is an offence. Once children turn 18, if they fail 

to comply with reporting obligations, they are charged and will get an adult 

conviction which alerts anyone who sees their record to the fact that they are a sex 

offender.434  

 

 

7.65 Significantly, once a young person enters into the adult criminal justice system, they will no 

longer have the benefit of the protections and rehabilitative efforts provided by the juvenile 

justice system: 

The Magistrates Court can impose a penalty which takes account of all 

circumstances but the difficulty is that it brings the young person into the adult 

criminal justice system and risks undoing all that might have been achieved in the 

Children’s Court.435  

Seriousness of reporting breaches by young people  

7.66 Since 2014, there have been 1049 convictions in the Magistrates Court for breaches of 

reporting conditions by young people who were registered as a reportable offender before 

the age of 20 years.436   

7.67 The penalty imposed by the court will reflect the nature of the reporting offence. A serious 

reporting breach that has implications for community protection will receive a more severe 

penalty,437 but according to the Chief Magistrate, such circumstances are not common: 

                                                      
434  Submission 23 from Youth Legal Service, 29 May 2019, p 4. 

435  Submission 3 from Magistrates Court of Western Australia, 13 May 2019, p 2. 

436  ibid.  

437  Steven Heath, Chief Magistrate, Magistrates Court of Western Australia, Transcript of evidence, 26 August 2019, 

p 3. 

‘Once children turn 18, if they fail to comply with reporting 

obligations, they are charged and will get an adult conviction.’ 
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I would say that the vast majority of those 200 [breaches per annum] were not 

serious breaches of a protective regime.438 

7.68 The Chief Magistrate explained that that a breach of reporting conditions by young people is 

sometimes inadvertent. A single detail may be missed or an appointment overlooked: 

The reporting obligations are onerous and continue for a substantial period. A 

young person will have to deal with many other pressures associated with entering 

into adulthood and establishing independence. These include education, 

relationships, employment and accommodation. It is not difficult to understand 

how there may be a failure to comply with one of the obligations such as missing 

an appointment, failing to advise of a changed telephone number or the opening 

of a new email account within the required time.439 

 

 

 

7.69 Evidence from the Aboriginal Legal Service illustrates some of the difficulties young people 

experience complying with their reporting obligations over a number of years: 

I have worked at the ALS for a long time, and what I have found with so many of 

our clients, particularly young people, is the capacity to consider their lives into the 

future is almost non-existent—seven years may as well be 70 years. What will 

happen is that some sort of major event in a young person’s life, a crisis—and the 

committee is well aware of what goes on in Aboriginal communities—death is an 

ever-present reality, there is suicide in remote communities and all those sorts of 

issues. Those personal events, and sometimes crises, in young people’s lives 

overwhelm them for the moment such that their obligations on the register just 

about evaporate; they forget about them. They are not being deliberately devious. 

They are not reporting or not complying because they are engaged in some sort of 

sexual activity that they do not want to come to light. It is just that they forget, but 

they are in breach and they get called up before the courts.440 

7.70 The difficulties faced by young people are compounded by infrequent intervals between 

reporting: 

There are a lot of people that just turn up on their ever-reducing reporting 

requirement as the police say, “There’s no danger. We’ll put you off from monthly 

to two monthly to three monthly”, and hope they do not forget.441 

7.71 The following examples provided by the Youth Legal Service illustrate the consequences of 

inadvertent reporting breaches by young people: 

One young person was told by SOMS at his yearly meeting, his next reporting date 

which was 12 months later. He forgot the date (received no reminders). The Police 

came to his house and arrested him and he was charged and convicted. He now 

has an adult conviction for failing to report (s.63(1) the Act). He was aged 15 when 

                                                      
438  ibid., p 5. 

439  Submission 3 from Magistrates Court of Western Australia, 13 May 2019, pp 1-2. 

440  Peter Collins, Director Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of evidence, 

4 September 2019, p 5. 

441  Steven Heath, Chief Magistrate, Magistrates Court of Western Australia, Transcript of evidence, 26 August 2019, 

p 7. 

‘It is not difficult to understand how there may be a failure to comply with 

one of the obligations such as missing an appointment, failing to advise 

of a changed telephone number or the opening of a new email account 

within the required time.’ 
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he became a reportable offender. He is prevented from getting work as a result of 

his record. Had he not been a reportable offender, he would never have got the 

adult record.  

Another young person was convicted under the Act because he joined his local 

gym, failing to report this. This is because children from the age of 16 could join 

the gym.  

He was aged 22.442  

 

 

 

7.72 While the Committee does not have detailed data on reporting offences by young adults, the 

Chief Magistrate’s comments regarding the increased external pressures and demands faced 

by young people as they age, appears to be borne out by data provided by the Children’s 

Court.443 Table 6 shows a noticeable increase in reporting breaches by children as they 

progress through their teenage years.  

 

Table 6. Breaches of reporting requirements by children 2014-18 

Age at time of offence Number of accused 

13 1 

14 2 

15 7 

16 9 

17 15 

Total 34 

[Source: Submission 12 from Children’s Court of Western Australia, 22 May 2019, p 3.] 

7.73 The Chief Magistrate told the Committee that although repeated breaches of reporting 

conditions are not common, some young people (particularly those in disadvantaged 

circumstances) face similar difficulties to those previously discussed in relation to children: 

It is not often that young offenders appearing in the Magistrates Court continually 

breach reporting conditions. It is more often the case that when they appear they 

may have a number of breach charges brought at the one time. The Court has very 

limited strategies for managing repeat offending. Generally a young offender is 

warned of the extent of the penalties and that if they wish to ensure they do not 

face the prospect of imprisonment they need to take steps to ensure they comply 

such as ensuring all future appointments are in their phone and that they have a 

parent or friend remind them.444 

                                                      
442  Submission 23 from Youth Legal Service, 29 May 2019, p 4. 

443  Submission 12 from Children’s Court of Western Australia, 22 May 2019, p 3. 

444  Steven Heath, Chief Magistrate, Magistrates Court of Western Australia, Answer to question on notice 1 asked at 

hearing held 26 August 2019, dated 29 August 2019, p 1.  

‘Another young person was convicted under the 

Act because he joined his local gym, failing to 

report this.’ 
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FINDING 27 

Many breaches of reporting obligations by young people aged between 18 and 24 years are 

inadvertent or minor in nature and do not constitute serious breaches with implications for 

community safety.  

The consequences of an adult conviction 

7.74 The fact that a breach of reporting conditions has occurred is usually not in dispute and most 

young people before the Magistrate’s Court will plead guilty: 

The only real defence is in the reasonable excuse for not doing it, and most of the 

time they would say, I assume, either it is too hard or I cannot prove it.445 

7.75 The consequences of an adult conviction however can be significant. According to the Chief 

Magistrate: 

I think it is a scary offence in any event, but, of course, they then have to tell their 

employer that they have got to go to court or take a day off. There are the 

financial consequences of the fine, when they are still young people perhaps on a 

low income. It brings back to the forefront the original offence, which they are 

probably trying to forget. So there are all those consequences, and it brings them 

into the courthouse. The people you meet in courthouses are not necessarily the 

ones you want to meet.446 

7.76 An adult conviction may result in a young person losing their job and with it, the 

rehabilitative benefits of employment: 

There is always that risk [of undoing the rehabilitative orders of the Children’s 

Court], because, as I say, if it results in them losing their job, I think it is well 

established that getting a good job is one of the strongest rehabilitation things, 

                                                      
445  Steven Heath, Chief Magistrate, Magistrates Court of Western Australia, Transcript of evidence, 26 August 2019, 

p 4. 

446  ibid., p 8. 

Case Study   

GH grew up in the care of the Department of Child Protection and Family Support, but was homeless 

from about the age of 15 years onwards as a result of sexual and physical abuse in care. In 2016, 

when GH was 19 years old, he was contacted via Facebook by a 13-year-old female who was also 

homeless. GH believed the female was 16 years old. The pair engaged in a single act of 'consensual' 

sex. GH was charged with sexual penetration of a child under the age of 16 and sentenced to a term 

of immediate imprisonment. GH was also placed on the sex offenders register and subject to 

mandatory reporting for the prescribed period of 15 years. GH has remained homeless since his 

release from prison. The conditions of GH's registration require him to contact police when he 

obtains a mobile phone or opens a Facebook account. GH has numerous convictions for breaching 

his reporting conditions arising from his failure to notify police when he obtains a new mobile phone 

or opens a new Facebook account. The difficulty endured by GH because of his homelessness and 

his generally limited capacities has meant that GH has simply forgotten to notify police when 

required. 

(Submission 9, Aboriginal Legal Service, p 7) 
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particularly for young men; and, so, if that is unsettled, they are suddenly back with 

nothing on their hands and trouble finds them.447 

7.77 In recognising the potential consequences for a breach of reporting conditions by a young 

person, the Chief Magistrate submitted that: 

Where the Children’s Court or the District Court have concluded that the offender 

is unlikely to offend again, the offender's rehabilitation would seem to be best 

served by excusing them from the onerous reporting obligations which might 

otherwise bring them back into contact with the adult criminal justice system.448 

FINDING 28 

A minor or inadvertent breach of reporting obligations by a young person who has reached the 

age of 18 years can have the severe and undesirable outcome of an adult criminal record and 

ongoing involvement in the criminal justice system. These outcomes compound the negative 

impact of registration as a reportable offender on the rehabilitation and future prospects of young 

people who are otherwise considered to be at a low risk of sexually reoffending.  

Conclusion 

7.78 Evidence obtained by the Committee demonstrates that mandatory registration is likely to 

be counterproductive to the rehabilitation of young people and damaging to their personal 

development.  

7.79 Registration as a reportable offender can result in a young person attaching a label of sex 

offender to themselves. Young people may become socially isolated, publicly vilified and 

restricted from normal social engagement with their peers. Future romantic relationships will 

be tested, while employment and travel prospects will be limited for the rest of their life.  

7.80 Compliance with exacting reporting obligations can be especially difficult for young people 

in disadvantaged circumstances. A reporting breach, no matter how minor, has the 

detrimental effect of propelling a young person back into the criminal justice system. 

7.81 The inappropriate registration of young people is an inevitable consequence of a mandatory 

system that does not assess juvenile offending circumstantially within the context of child 

and adolescent development. Stakeholders overwhelmingly told the Committee that given 

the potential of long-term and detrimental impacts on a child’s development, it is imperative 

that the registration of young people is not indiscriminate. 

  

                                                      
447  ibid. 

448  Submission 3 from Magistrates Court of Western Australia, 13 May 2019, p 2. 
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CHAPTER 8  

Recidivism, risk and the efficacy of registration 

Introduction 

8.1 The establishment of the CPOR register was predicated on the assumption that individuals 

who sexually offend are both predatory and recidivist.449 However, consideration of evidence 

regarding the nature and context of offending by children and young people (discussed in 

previous chapters) challenges this view.   

8.2 This chapter will examine recidivism by young people and how the courts and WA Police 

assess future risk. Crucially, does the likelihood of reoffending by young people correlate 

with, and justify, a system of mandatory registration for all young offenders? Stakeholders 

involved in Western Australia’s juvenile justice system—including WA Police—think not. 

8.3 Evidence indicates that the effectiveness of any registration scheme in reducing sexual 

reoffending and deterring first time offending will be limited in certain respects. Registration 

does not protect the community from previously unconvicted offenders. Young children who 

lack an understanding of appropriate behaviour are unlikely to be aware of the implications 

of their actions. While for adolescents, evidence shows that potential legal consequences are 

unlikely to deter them from engaging in willing age-appropriate sexual activity.  

8.4 There is no doubt that some young people commit very serious offences involving coercive, 

abusive, violent or deviant sexual behaviour. All stakeholders agree that some children, 

regardless of their age, will pose a threat to public safety and should be subject to 

registration and close monitoring by police. 

How many children are registered? 

8.5 Between 2014 and 2018, there were 262 children added to the CPOR Register for Class 1 and 

2 offences.450 As at September 2019, there were 361 young people in total on the CPOR 

Register for reportable offences committed as a child, 58 of whom were still under the age of 

18.451  

8.6 The fact that many more charges (1956) were laid against children for reportable offences 

during the same period452 indicates that not all charges result in a finding of guilt and that 

offending behaviour by a child may result in multiple charges. As discussed in Chapter 5, 

multiple charges may stem from the same episode, including a willing sexual relationship 

between young people. 

Recidivism  

8.7 Measuring recidivism of sexual offending is both challenging and imprecise. Recidivism is 

often defined as reconviction for a new offence, however sexual offences are notoriously 

under-reported and of those that are, many do not proceed to conviction. The time period 

                                                      
449  See discussion in Chapter 2. 

450  Submission 12 from Children’s Court of Western Australia, 22 May 2019, p 2. 

451  Chris Dawson, Commissioner of Police, Western Australia Police Force, Transcript of evidence, 25 September 2019, 

p 5. 

452  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 5 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 2. 
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over which recidivism is measured can also influence results,453 while differences between the 

age and the nature of offending within a research population needs to be taken into account 

when comparing different studies. For example, offending by children in detention is likely to 

have been more serious than that committed by children who receive community-based 

court orders.454 Consequently, it is important to bear in mind that estimates of juvenile sexual 

recidivism usually reflect a broad spectrum of offending behaviour and are not sensitive to 

the nature or circumstances of reoffending.    

8.8 Despite these qualifications, an evidence-based understanding of reoffending is vital to 

ensure that policies with a potentially significant impact on children and young people are 

well-founded:  

Trustworthy data on the recidivism rates of juveniles who commit sexual offenses, 

and how they compare to rates found for both adult sex offenders and other 

juvenile offenders, can help policymakers and practitioners … develop 

interventions that are not only effective, but also appropriate and proportionate.455 

International and Australian research 

8.9 A recent meta-analysis of international juvenile recidivism studies (including studies from 

Australia) comprising over 33 000 individuals, found an estimated base rate for sexual 

recidivism of between 3 and 10 per cent, with an average of approximately 5 per cent.456 

While follow up time for the study was approximately five years, it was found that follow-up 

after more than three years did not show significantly higher recidivism rates.457 

8.10 Comparable results emerged from a review of international recidivism research conducted by 

the United States’ Office of Justice Sex Offender Management Assessment and Planning 

Initiative which concluded that: 

 Recidivism rates of juveniles who commit sexual offences range from around 7 to 13 per 

cent after 59 months, depending on the study.458 

 Recidivism rates for juveniles are generally lower than that of adult sexual offenders. 

There are fundamental differences between juvenile and adult offenders and 

policymakers should ‘not equate the two groups’.459 

 A relatively small percentage of juveniles will sexually reoffend as adults.460 

                                                      
453  K Richards, Misperceptions about child sex offenders, Trends & issues in crime and criminal justice no. 429, 

Australian Institute of Criminology, Canberra, 2011, pp 4-5.  See: https://aic.gov.au/publications/tandi/tandi429. 

Viewed 19 December 2019. 

454  C Lobanov-Rostovsky, ‘Recidivism of Juveniles Who Commit Sexual Offenses’, in Office of Sex Offender 

Sentencing, Monitoring, Apprehending, Registering, and Tracking Sex Offender Management Assessment and 

Planning Initiative, U.S. Department of Justice, 2017, p 253. See: 

https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf. Viewed 20 January 2020. 

455  ibid., p 252. 

456  M Caldwell, ‘Quantifying the Decline in Juvenile Sexual Recidivism Rates’, Psychology, Public Policy, and Law, 2016, 

vol. 22, no 4, p 419. 

457  ibid. 

458  C Lobanov-Rostovsky, ‘Recidivism of Juveniles Who Commit Sexual Offenses’, in Office of Sex Offender 

Sentencing, Monitoring, Apprehending, Registering, and Tracking Sex Offender Management Assessment and 

Planning Initiative, U.S. Department of Justice, 2017, p 261. See: 

https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf. Viewed 20 January 2020.  

459  ibid., p 262. 

460  ibid.. 

https://aic.gov.au/publications/tandi/tandi429
https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf
https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf
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 Juveniles who commit sexual offences demonstrate a higher rate of general criminal 

recidivism than sexual recidivism.461 

8.11 The above findings led to the following recommendations for U.S. policymakers: 

 Juveniles who commit a sexual offence should not be labelled as a sexual offender for 

life. Sexual offending as a juvenile is not necessarily indicative of future offending and 

inappropriate labelling can have harmful effects on a young person. 

 Evaluation of policies aimed at reducing sexual recidivism for juveniles should take into 

account the effectiveness of the policy as well as the effect on juvenile offenders, their 

family and the community. 

 Interventions should be individualised to the risk and needs of the young person, 

including the risk of general (non-sexual) recidivism. 

 Sex offender management policies applied to adults should not automatically be used 

for juveniles.462 

8.12 The results of Australian research is comparable to international studies. Two large-scale 

follow up studies of Australian adolescents charged with sexual offences found a recidivism 

rate of around 9 per cent463 while a study of sexual reoffending among 108 young Western 

Australians who received Youth Justice psychological services in the 1990’s indicated 

recidivism of around 9 per cent.464 In relation to the latter, the Children’s Court point out that 

since that study was conducted, young offenders receive more individually focused services 

as opposed to participation in a generic program. It is thought that targeted therapeutic 

intervention may result in lower reoffending.465 

Recidivism by registered juveniles  

8.13 Records of the Children’s Court show that 23 offenders have been placed on the CPOR 

Register on more than one occasion for offences committed as a child.466  

8.14 Statistics provided to the Committee by WA Police467 for reoffending by reportable offenders 

(see Table 7) are limited in their indicative value since they relate to subsequent charges—

not convictions—for sexual offences. The fact that charges do not equate to guilt or a 

conviction is reflected in the discrepancy between the number of juveniles registered more 

than once (23 in total) and the number of registered juveniles (63) who were charged with a 

subsequent offence.  

                                                      
461  ibid., p 262. 

462  ibid., p 263. 

463  Dr I Nisbet, ‘Adolescent sex offenders: A life sentence?’, InPsych: The Bulletin of the Australian Psychological Society 

Ltd, 2010, vol. 32, Issue 4.  See: https://www.psychology.org.au/publications/inpsych/2010/august/nisbet. Viewed 

18 December 2019. 

464  Judge Wager, President, Children’s Court of Western Australia, Letter, 14 August 2019, p 3. 

465  ibid. 

466  Judge Wager, President, Children’s Court of Western Australia, Answer to question on notice 18 asked at hearing 

held 26 August 2019, dated 5 September 2019, p 10. These figures include retrospective charges against an adult 

for an offence committed as a child. 

467  Chris Dawson, Commissioner of Police, Western Australia Police Force, Letter, 20 September 2019, p 2. 

https://www.psychology.org.au/publications/inpsych/2010/august/nisbet
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Table 7. Registered offenders and post-registration charges (up until September 2019) 

Age at time of offence 

(years) 

No of registered offenders468 Registered offenders 

charged with a subsequent 

sexual offence 

10 – 13     76  13 

14 – 17    285  50 

18 – 19    151  17 

20 – 21    252  28 

22 – 25    371  45 

26 and over 2488 182 

Total 3623 335 

[Source: Chris Dawson, Commissioner of Police, Western Australia Police Force, Letter, 20 September 2019, p 2.] 

8.15 Importantly, the police statistics do not include details regarding the nature or seriousness of 

subsequent charges (other than being sexual offences), how many are retrospective charges 

(against an adult for an offence committed as a child), or how many resulted in a conviction. 

8.16 Given the above qualifications, the police data shows that 13.5 per cent of reportable 

offenders under the age of 25 years were charged with a subsequent offence.469   

FINDING 29 

Statistics relating to charges and convictions for sexual offences do not provide an accurate 

picture of recidivism of sexual offending. A significant proportion of sexual offending is 

unreported and therefore not reflected in conviction numbers, while being charged for an offence 

does not equate to a finding of guilt and may not result in conviction. 

Risk assessment  

8.17 Dr Phil Rich, in his work for the United States’ Sex Offender Management Assessment and 

Planning Initiative, points out that predicting future behaviour ‘is an inherently difficult task 

under any circumstances’ and assessing risk for young people is particularly complicated 

given the relatively low recidivism rate for juvenile sexual offending.470  

8.18 Michael Caldwell, in his meta-analysis of juvenile sexual recidivism, explains that a low 

recidivism rate makes risk assessment more difficult: 

                                                      
468  Excludes previously registered offenders whose reporting has finalised, those reporting in a foreign jurisdiction 

and deceased offenders.  

469  Western Australia Police Force clarified previous evidence provided to the Committee. The reference to recidivism 

‘in the order of 30 or 35 per annum’ on page 6 of the transcript of hearing with Western Australia Police Force on 

25 September 2019 should read 32 per cent of reportable offenders who are charged with a subsequent offence 

are aged below 26 years of age. Martyn Clancy-Lowe, Executive Manager, Sex Offender Registry, Western Australia 

Police Force, Email, 18 February 2020. 

470  P Rich Ph.D, ‘Assessment of Risk for Sexual Reoffense in Juveniles Who Commit Sexual Offenses’, in Office of Sex 

Offender Sentencing, Monitoring, Apprehending, Registering, and Tracking Sex Offender Management Assessment 

and Planning Initiative, U.S. Department of Justice, 2017, p 270. See: 

https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf. Viewed 20 January 2020. 

https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf
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Events that occur very infrequently are notoriously difficult to predict with a 

reasonable degree of accuracy.471 

8.19 The authors of the Juvenile Sex Offender Assessment Protocol II (J-SOAP-II) recognise a 

number of challenges in assessing the risk of adolescent offending: 

Unlike adults, adolescents are still very much “in flux.” No aspect of their 

development, including their cognitive development, is fixed or stable. In addition, 

their life circumstances often are very unstable. In a very real sense, we are trying 

to assess the risk of “moving targets”.472 

8.20 Although there are known risk factors for sexual recidivism, risk factors are not causal—they 

are better understood as correlational473—with it being likely that: 

complex interactions among different risk factors are at play at different times in 

the development of children and adolescents and … these dynamics are 

exceptionally difficult to disentangle and document empirically.474 

 

 

 

Risk assessment of children and young people 

8.21 A comprehensive risk assessment will evaluate static risk factors (historic variables and 

behaviours) as well as dynamic factors that are subject to change over time.475 In addition to 

the identification of risk for reoffending, a dynamic risk assessment will also identify 

protective factors—the ‘elements, strengths, supports and circumstances’—that mitigate 

against reoffending.476  

8.22 Dynamic risk factors are associated with: 

current behaviors, thoughts, feelings, attitudes, situations, interactions and 

relationships. So named because they are fluid and sometimes relational or 

situational, dynamic risk factors may thus change over time, particularly through 

some form of treatment. Dynamic risk factors are sometimes referred to as 

criminogenic needs because they contribute directly or indirectly to criminal 

behavior.477 

                                                      
471  M Caldwell, ‘Quantifying the Decline in Juvenile Sexual Recidivism Rates’, Psychology, Public Policy, and Law, 2016, 

vol. 22, no 4, p 414. 

472  R Prentky Ph.D. and S Righthand Ph.D., Juvenile Sex Offender Assessment Protocol-II (J-SOAP-II) Manual, NCJ 

202316, 2003, p 1.  See: https://www.ncjrs.gov/pdffiles1/ojjdp/202316.pdf. Viewed 27 September 2019. 

473  P Rich Ph.D, ‘Assessment of Risk for Sexual Reoffense in Juveniles Who Commit Sexual Offenses’, in Office of Sex 

Offender Sentencing, Monitoring, Apprehending, Registering, and Tracking Sex Offender Management Assessment 

and Planning Initiative, U.S. Department of Justice, 2017, p 275. See: 

https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf. Viewed 20 January 2020. 

474  ibid., p 277. 

475  S Huang, Sexual recidivism: what is known and what remains to be understood? Research brief, Victoria Legal Aid, 

2014, p 7, See: https://www.legalaid.vic.gov.au/sites/www.legalaid.vic.gov.au/files/vla-research-brief-sexual-

recidivism.doc. Viewed 23 January 2020. 

476  P Rich Ph.D, ‘Assessment of Risk for Sexual Reoffense in Juveniles Who Commit Sexual Offenses’, in Office of Sex 

Offender Sentencing, Monitoring, Apprehending, Registering, and Tracking Sex Offender Management Assessment 

and Planning Initiative, U.S. Department of Justice, 2017, p 270. See: 

https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf. Viewed 20 January 2020.  

477  ibid. 
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8.23 Practitioners and researchers emphasise the need for comprehensive assessment of children 

that takes into account a range of developmental, circumstantial and rehabilitative issues. 

According to Dr Russell Pratt: 

risk prediction and assessment of children and adolescents must also consider the 

additional task of determining what will effectively return a youth to a positive (i.e., 

non-offending) developmental pathway.478 

8.24 A juvenile risk assessment provides information and guidance regarding the therapeutic and 

rehabilitative intervention that may be required in a particular case: 

The assessment of sexual recidivism risk for juveniles who commit sexual offenses 

serves several purposes. The overall purpose is to estimate the risk of future sexual 

offending so that the most effective steps can be taken to reduce, contain or 

eliminate that risk. Hence, risk assessment essentially serves as an investigative 

tool that helps inform and guide various intervention, treatment and legal 

processes.479 

 

 

 

Risk assessment by the Children’s Court 

8.25 The Children’s Court adopts an individualised approach in its dealings with juvenile offenders 

and will rely upon a range of specialist opinion to inform sentencing.480  

8.26 Risk factors for reoffending are identified by building a comprehensive picture of the 

individual and their circumstances: 

it is impulsive antisocial behaviour; it is interventions, what has happened and how 

they have responded to it. It is community stability: Do they have an intact family? 

Do they have a family that is at risk? Have they been a victim of sexual abuse 

themselves?481 

Psychological assessment 

8.27 In cases of sexual offending, the Children’s Court will usually obtain a psychological report.482  

8.28 Psychological assessments for the court employ the J-SOAP-II,483 a risk assessment 

instrument designed for use with boys between the ages of 12 and 18 years. J-SOAP-II is 

described by its authors as a checklist ‘to aid in the systematic review of risk factors that have 

                                                      
478  R Pratt, ‘A Community Treatment Model for Adolescents Who Sexually Harm: Diverting Youth from Criminal 

Justice to Therapeutic Responses’, International Journal of Behavioral Consultation and Therapy, 2013, vol. 8, No. 3-

4, p 39. 

479  P Rich Ph.D, ‘Assessment of Risk for Sexual Reoffense in Juveniles Who Commit Sexual Offenses’, in Office of Sex 

Offender Sentencing, Monitoring, Apprehending, Registering, and Tracking Sex Offender Management Assessment 

and Planning Initiative, U.S. Department of Justice, 2017, p 269. See: 

https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf. Viewed 20 January 2020.  

480  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 6. 

481  ibid., p 8. 

482  Judge Wager, President, Children’s Court of Western Australia, Letter, 14 August 2019, p 1. 

483  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 8. 

‘risk assessment essentially serves as an investigative 
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been identified in the professional literature as being associated with sexual and criminal 

offending’.484  

8.29 The static or historical risk factors on J-SOAP-II include items relating to: 

 sexual drive and preoccupation (such as previous sexual criminal history, the number and 

gender of victims, the degree of planning and sexualised aggression); and  

 impulsive/antisocial behaviour (such as caregiver consistency, behavioural problems, 

conduct disorders, past criminal behaviour and the child’s own history of abuse).485 

8.30 Dynamic risk factors include items relating to: 

 intervention and rehabilitation (such as accepting responsibility, motivation for change, 

empathy, remorse and the quality of peer relationships and prosocial activities); and  

 community stability and adjustment (such as sexual and anger management, stability of 

home and school life, and positive support systems).486  

8.31 In understanding the sexual behaviour of young people within a developmental context, it is 

also important to recognise that the risk status of children will change as they develop and 

mature. Consequently, the authors of J-SOAP-II recommend reassessing children at a 

minimum of six-monthly intervals:487 

Juvenile risk assessment … focuses not only on adolescents who commit sexual 

offenses, but also on the systems within which they live, learn and function and on 

which they depend for structure, guidance and nurturance. In short, risk 

assessments of juveniles who sexually offend place behavior and risk factors in the 

context of the social environment, as well as the context of child and adolescent 

development.488 

 

 

 

Medical and social assessment 

8.32 In addition to a psychological assessment, the Children’s Court may also request specialist 

opinion regarding psychiatric conditions, cognitive impairment or other relevant 

considerations.489 

8.33 A Youth Justice report—obtained for every child prior to sentencing—sets out an individual’s 

history and current circumstances and makes recommendations appropriate to their 

rehabilitative needs:  

[The young person] will have to attend this school; they are going to live with this 

particular parent or relative, or in this environment; they are going to be 

                                                      
484  R Prentky Ph.D. and S Righthand Ph.D., Juvenile Sex Offender Assessment Protocol-II (J-SOAP-II) Manual, NCJ 
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488  P Rich Ph.D, ‘Assessment of Risk for Sexual Reoffense in Juveniles Who Commit Sexual Offenses’, in Office of Sex 

Offender Sentencing, Monitoring, Apprehending, Registering, and Tracking Sex Offender Management Assessment 

and Planning Initiative, U.S. Department of Justice, 2017, p 271. See: 

https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf. Viewed 20 January 2020. 

489  Judge Wager, President, Children’s Court of Western Australia, Letter, 14 August 2019, pp 1-2. 

‘risk assessments of juveniles who sexually offend place behavior and 

risk factors in the context of the social environment, as well as the 

context of child and adolescent development.’ 

https://www.ncjrs.gov/pdffiles1/ojjdp/202316.pdf
https://www.smart.gov/SOMAPI/pdfs/SOMAPI_Full%20Report.pdf


 

100 Chapter 8    Recidivism, risk and the efficacy of registration 

encouraged by a mentor to re-engage in football; they are going to do one-on-

one psychological counselling; or they are going to go to supervised sessions with 

their officer. The youth justice team will work with the parent or person who is 

taking responsibility for the young person.490 

An expanded role for the Children’s Court  

8.34 Taking into account a range of specialist assessment and advice, an order of the Children’s 

Court will seek to address the offending behaviour of a young person and to promote their 

rehabilitation:  

The demonstrated way to reduce risk for a young person is to provide stability, to 

have the young person engage in education, to involve him in pro-social activities 

such as team sports or team groups of similar aged peers, to ensure that 

appropriate medication and treatment is received for any disability or impairment 

and to make sure that psychological counselling is pitched at the correct level for 

the young person to understand and fully engage.491  

8.35 The Committee heard evidence that the sentencing court is best placed to make informed 

decisions regarding future risk and the rehabilitative needs of young people who commit a 

sexual offence: 

Judges and Magistrates in the Children's Court are in the best position to assess 

the needs and risk of young people who commit sexual offences because they 

legislatively have the ability to order a variety of specialist reports and take those 

reports into account in determining the ultimate outcome.492 

8.36 Significantly, WA Police also consider the sentencing court the most appropriate body to 

make decisions regarding the registration of children. According to the Commissioner of 

Police: 

For the mandatory placement or, indeed, those who wish to be either the subject 

of discretion or suspension from registration, and indeed the conditions and even 

the appeal provisions that go from that, I believe should be best placed by a 

judicial officer.493 

8.37 Submissions and other evidence from stakeholders involved in the administration of juvenile 

justice in Western Australia—including WA Police—support the introduction of judicial 

discretion for the registration of children.494  
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FINDING 30 

The Children’s Court of Western Australia is best equipped to make informed decisions regarding 

the future risk and rehabilitative needs of children who commit a sexual offence.  

 

FINDING 31 

Western Australia Police Force and other key Western Australian stakeholders (including the 

President of the Children’s Court, the Aboriginal Legal Service, Legal Aid, the Commissioner for 

Children and Young People, the Youth Legal Service, the Law Society, the Department of Justice, 

the Department of Communities and the Minister for Youth) support judicial discretion in 

decisions regarding the registration of children as reportable offenders.   

Risk assessment by adult courts 

8.38 Reflecting a greater emphasis on punishment and deterrence, the sentencing of adults 

(including young adults) is less reliant upon specialist opinion than the Children’s Court. 

8.39 Most sexual offences committed by adults (except indecent assault and breaches of 

reporting conditions) are dealt with on indictment in the District Court.495 The Department of 

Justice advise that a magistrate sentencing an indecent assault case may request a pre-

sentence report (including a psychological report) ‘in appropriate cases’ but is less likely to 

do so for cases involving a breach of reporting conditions.496 

8.40 For other matters, sentencing by the District Court may take into consideration any pre-

sentence report obtained by a magistrate (following a guilty plea) or other reports deemed 

appropriate by the sentencing judge following a trial and guilty verdict. A request for 

additional psychological, psychiatric or other reports by the defence will be considered ‘on 

its merit’ by the magistrate or judge.497 

8.41 The most commonly requested reports by the District Court are criminal history reports:  

Over the past five years in the District Court, the majority of all matters with 

reportable charges have had one or more reports requested. In the main are 

criminal history reports, however other reports ordered include pre-sentence, 

psychiatric, psychology and intensive supervision order reports.498 

8.42 The Law Society submitted that in ‘relatively rare’ cases where the court suspends a sentence 

of imprisonment for a sexual offence committed by an adult, the decision will usually be 

supported by psychological evidence that the risk of reoffending is low.499 If the court 

considers supervision or other intervention is required to minimise the risk of reoffending, a 

Conditional Suspended Imprisonment Order containing specific conditions may be 

imposed.500  
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FINDING 32 

The sentencing of young people aged 18 years and above is not subject to the same kind of 

comprehensive assessment of personal circumstances and rehabilitative needs as is undertaken by 

the Children’s Court of Western Australia for juvenile offenders.  

Risk assessment by police for reporting purposes 

8.43 Once a child or adult becomes a reportable offender, WA Police complete a risk assessment 

to determine how frequently they should report to police.   

8.44 Static (historical) risk factors are assessed by an actuarial risk assessment tool (Risk Matrix 

2000) with another instrument (SHARP) used to assess dynamic risk factors.501 As discussed 

previously, dynamic risk or ‘criminogenic needs’ include factors such as the offender’s current 

family situation and support networks that may increase or mitigate the risk of reoffending. 

8.45 Risk assessment tools are primarily used to assist police determine the level of monitoring 

for an individual. To a lesser degree, they also inform investigations502 and help police 

proactively target their resources to offenders at greater risk of reoffending.503 

8.46 While decisions by WA Police on the frequency and length of reporting obligations are 

based on their assessment of risk, these decisions do not benefit from the entirety of the 

information available to the sentencing court: 

[WA Police] are only able to be informed by the information that the police are in 

possession of. We do not ordinarily have necessarily the pre-sentence reports, nor 

do we have at all times the victim impact statements or indeed submissions made 

by defence counsel and others or any other agency.504  

Risk assessment prior to suspension of reporting obligations 

8.47 The Commissioner of Police may suspend the reporting requirements of juvenile offenders if 

satisfied that they do not ‘pose a risk to the lives or the sexual safety of one or more persons, 

or persons generally’.505  

8.48 In making a decision to suspend, the Commissioner of Police will consider information from 

police case officers,506 psychological assessments and other relevant information such as 

advice from government agencies that may be involved with the care of a young person.507 

8.49 The Commissioner of Police must also comply with the conditions specified in section 61(3) 

of the CPOR Act which require that:  
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In deciding whether to grant approval, the Commissioner must take into account 

the following— 

(a) the seriousness of the reportable offender’s reportable offences and 

corresponding reportable offences; 

(b) the period of time since those offences were committed; 

(c) the age of the reportable offender and the age of the victims of those offences 

at the time those offences were committed; 

(d) the difference in age between the reportable offender and the victims of those 

offences; 

(e) the reportable offender’s present age; 

(f) the seriousness of the reportable offender’s total criminal record; 

(g) any other matter the Commissioner considers relevant. 

8.50 The need for ongoing reporting by children is reviewed by WA Police soon after registration, 

with 13 per cent of children having their reporting obligations suspended within the first two 

months of registration:508  

They are reviewed immediately or as soon as practical after they come into the 

register and then reviewed annually if they were not suspended initially.509  

FINDING 33 

Thirteen per cent of juvenile reportable offenders are deemed to be low risk by Western Australia 

Police Force and their reporting obligations are suspended almost immediately. 

8.51 WA Police have suspended the reporting obligations of 68 per cent of children currently 

registered: 

We suspend them because of the nature of what they have been convicted of and, 

in the assessment that is made by our specialist officers, they … do not need to 

comply with a higher reporting regime...510  

FINDING 34 

Sixty eight per cent of juvenile offenders currently on the Community Protection Offender Register 

are considered to pose a low risk of reoffending by Western Australia Police Force and have had 

their reporting obligations suspended.  

8.52 Although the same methodology is used by police to assess risk for juveniles and adults, WA 

Police told the Committee that the actuarial risk assessment tool ‘is used as a guide only’ for 

children.511 Nonetheless, the Committee notes evidence from the Children’s Court (and 
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elsewhere) that risk assessment tools designed for adult offenders are not suited for use with 

children. This is because: 

 Young people rarely have an established pattern of offending. The 

circumstances for each young person and each offence differs 

significantly.  

 Emotional and personal development continues to develop into 

approximately 25 years of age.  

 Young people are more impulsive than adults and have less control over 

their circumstances.  

 Young people learn at different rates to adults.  

 Only a relatively small number of young people reoffend.  

 Risk is best couched in terms of risk factors identified rather than 

expressed as a quantitative estimate of the likelihood of reoffending.512 

FINDING 35 

Risk assessment tools designed to assess adult recidivism are not suitable for assessing children.  

The effectiveness of registration in reducing reoffending  

8.53 The chief purpose of WA’s registration scheme is to reduce the likelihood of sexual 

reoffending through police monitoring and compliance with reporting obligations and to 

facilitate the investigation and prosecution of future offences.513  

8.54 An inherent weakness of registration schemes in protecting children from sexual abuse is the 

fact that most sexual offences are committed by individuals without a prior conviction.514 As 

discussed in Chapter 5, the majority of child sexual abuse occurs in a domestic or other 

private setting by someone known to the victim and a significant proportion of these (and 

other) sexual offences are not reported. Consequently, although registration schemes enable 

monitoring of registered individuals, they ‘do not protect the community from typical 

offenders: known and trusted unregistered individuals who sexually offend’.515  

8.55 Whether registration also acts as a deterrent to first-time (or previously unconvicted) young 

offenders is discussed later in this chapter. 

A lack of evidence  

8.56 There has been limited research into the efficacy of registration schemes in reducing sexual 

reoffending and existing studies have produced inconclusive results.516  
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8.57 Some studies have been conducted in the United States (where sex offender registries are 

accessible by the public) however there remains ‘little evidence that the US … policies have 

reduced reoffending among registered sex offenders’.517  

8.58 An accurate assessment of the effectiveness of Australian (non-public) registration schemes 

in reducing reoffending cannot be made due a lack of research in this area.518   

8.59 WA Police concede that it is not possible to ‘definitively conclude’ that registration reduces 

the likelihood of reoffending because pre- and post-legislation statistics are not available to 

enable a comparison of reoffending rates. Nevertheless, WA Police believe that anecdotal 

evidence indicates that their monitoring of reportable offenders reduces reoffending rates:519   

Generally, police will liaise with [Child Protection and Family Support] when we 

become aware of a reportable offender (adult or child) having unsupervised 

contact with children. [Child Protection and Family Support] may provide 

protective behaviours training or, if very concerned about the risk, seek to remove 

the children from the house or prevent the reportable offender from residing at 

the address. 

In relation to young reportable offenders, it is believed that the pro-active role 

taken by police and [Child Protection and Family Support] has prevented further 

reoffending. To date, two Child Protection Orders have been sought in 

consultation with concerned parents of young offenders to protect both their own 

children and others.520 

8.60 The Committee considers that the active management of offenders by WA Police and the 

Department of Communities (Child Protection and Family Support), particularly in 

circumstances where there may be unsupervised contact with children, is incumbent upon 

those agencies regardless of whether the offender is registered.  

8.61 While there is insufficient empirical evidence to substantiate the anecdotal evidence 

provided by WA Police, there is limited research to suggest that registration may reduce 

sexual offending against victims known to the offender.521  

A blanket response to dissimilar cases    

8.62 An underlying assumption in the creation of sex offender registers is that all individuals who 

commit a child sexual offence need to be closely monitored because they are likely to 

reoffend in the future. However, offenders are not a homogenous group with the same level 

of risk: 

                                                      
517  S Napier, C Dowling, A Morgan & D Talbot, ‘What impact do public sex offender registries have on community 

safety’, Trends & issues in crime and criminal justice, 2018, No 550, Australian Institute of Criminology, p 12. See: 

https://aic.gov.au/publications/tandi/tandi550. Viewed 19 December 2018. 

518  ibid., p 13. 

519  Western Australia Police Force, Answer to question on notice 11 asked at hearing held 25 September 2019, dated 

16 October 2019, p 5. 

520  Western Australia Police Force, Answer to question on notice 12 asked at hearing held 25 September 2019, dated 

16 October 2019, p 5. 

521  S Napier, C Dowling, A Morgan & D Talbot, ‘What impact do public sex offender registries have on community 

safety’, Trends & issues in crime and criminal justice, 2018, No 550, Australian Institute of Criminology, p 5. See: 

https://aic.gov.au/publications/tandi/tandi550. Viewed 19 December 2018. 

https://aic.gov.au/publications/tandi/tandi550
https://aic.gov.au/publications/tandi/tandi550


 

106 Chapter 8    Recidivism, risk and the efficacy of registration 

It is important to recognise that within the broad offender category of child sex 

offenders, some subcategories of offenders are likely to be at greater risk of 

reoffending than others.522  

8.63 The Police Commissioner acknowledged that registered individuals do not pose the same 

level of risk to community safety. All registered offenders are risk assessed by WA Police for 

reporting and monitoring purposes because: 

You cannot categorise all persons and all registered offenders as the same type of 

individual. It will very much be an assessment, which is why we apply it through a 

risk register.523 

8.64 Mandatory registration effectively reduces all young people who have committed a sexual 

offence to the same category as an abusive adult offender. The serious, lifelong 

consequences of registration are automatically applied to young people regardless of the 

circumstances of their offence or consideration of future risk.  

8.65 The Chief Magistrate observed:  

There are the obvious cases. I think, again, it particularly goes to those consensual 

sexual offences where the problem arises because of age. When you compare that 

perhaps to the rapist, they are just chalk and cheese.524 

8.66 In a similar vein, Berkeley Law Professor Franklin Zimring, in his examination of legal 

responses to adolescent offending in the U.S., remonstrates against the illogicality of 

categorising a 10 year old who offends against another child equally as dangerous as an 

adult who offends against a child under the age of 13 years: 

This is precisely the kind of equal treatment of dissimilar cases that is both foolish 

and unjust.525   

 

FINDING 36 

The Western Australian registration scheme has developed in an incongruous manner where the 

practical operation of the scheme (compliance with reporting conditions and police monitoring) is 

responsive to risk while the basis for registration is not. 

8.67 An inquiry by the Victorian Law Reform Commission concluded that in order to effectively 

serve their purpose of protecting the community, registration schemes should be responsive 

to risk: 

Although calculating recidivism rates is an ongoing challenge, the research 

suggests protective legislative responses to the risk that a sex offender will re-
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offend should be responsive to different levels of risk and not be based on the 

common assumption that recidivism is inevitable in all cases.526  

8.68 A risk based approach to registration, in the Chief Magistrate’s opinion, would be a more 

effective means of managing higher risk offenders: 

It seems to me that if we exclude people that are no threat to the community, we 

can be much harsher on and concentrate on those that need it. I think that would 

be a useful thing for the police resources.527 

8.69 Evidence to the Victorian Law Reform Commission inquiry suggested that the mandatory 

registration of offenders who do not pose an ongoing risk may actually weaken the 

effectiveness of the scheme by diverting police attention from offenders who do pose a risk 

to the community528 and that:  

as the size of the Register increases, the value of the information diminishes.529 

FINDING 37 

The effectiveness of the Community Protection Offender Register in assisting law enforcement will 

be diminished as police resources are directed toward monitoring an ever-increasing number of 

young people who do not pose a threat to community safety. 

8.70 Evidence obtained throughout this inquiry indicates that most young reportable offenders 

are not likely to reoffend. Young people will learn from the daunting experience of criminal 

prosecution, while the rehabilitative and therapeutic intervention provided by the Children’s 

Court is individually tailored to address offending behaviour and reduce the risk of 

reoffending.  

Monitoring of reportable offenders 

8.71 Section 26 of the CPOR Act specifies the matters that must be disclosed in the initial report 

by a reportable offender including: 

 personal details including residential address(es);  

 passport details; 

 telephone, email and internet provider details (including user name(s) and passwords); 

 the names and ages of children residing with the reportable offender or with whom they 

have regular unsupervised contact; 

 employment details; 

 affiliation with clubs or organisations where children may be present; and 

 vehicle details including the make, model, colour and registration of any motor vehicle 

owned or used by the offender. 
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8.72 Section 29 of the CPOR Act requires a reportable offender to update changes in some 

personal details within 24 hours (for instance, residential address or unsupervised contact 

with a child) and others within seven days. 

8.73 The extent of other monitoring by police—in addition to the reporting requirements outlined 

above—will vary depending on an offender’s assessed level of risk: 

Police may utilise a number of methods to monitor persons depending upon their 

perceived risk. Generally this would involve verifying, where possible, personal 

information provided. This may include an unannounced home visit by plain 

clothes officers and liaising with parents or guardians.530  

8.74 Police may also liaise with other relevant agencies to ‘discuss how the person is coping in the 

community’.531  

8.75 Once a registered offender is no longer required to report (due to suspension or expiration 

of their reporting obligations), active monitoring by police is generally limited to: 

any new criminal charges, police operational field reports and advice from The 

Registrar of Birth, Deaths and Marriages should they seek to change their name 

with Birth, Deaths and Marriages.532  

FINDING 38 

The extent to which Western Australia Police Force monitor reportable offenders is influenced by 

their assessment of risk. 

How registration assists in police investigations 

8.76 WA Police explained that the registration of reportable offenders assists in the investigation 

and prosecution of future offences by: 

 providing police with detailed information that would not otherwise be available to them 

including up-to-date personal details such as residential addresses and vehicle 

registrations;533  

 providing law enforcement agencies with email and internet addresses and user 

information in order to monitor behaviour and investigate online child exploitation 

offending;534 and 

 enabling police to liaise with agencies such as child protection, education, Border Force 

and other Australian law enforcement to ‘identify, investigate and prevent offences 

across jurisdictional borders’.535  

FINDING 39 

Given that Western Australia Police Force suspend the reporting requirements of many children, 

the practical benefit of registration as a reportable offender appears to be limited to assisting 

police monitor and investigate reoffending by higher risk offenders.  
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FINDING 40 

The indiscriminate registration of all young offenders—regardless of risk—has little practical 

benefit for community safety or police investigations. 

Deterrent effect on children and young people 

8.77 There is little evidence that registration schemes deter sexual offending by children and 

young people.536  

8.78 For registration to act as an effective deterrent, young people must not only be aware that 

their behaviour (including age-appropriate sexual behaviour) is illegal, but that it will attract 

registration as a sex offender. As discussed in previous chapters, young children will often 

not understand the implications of sexual behaviour (including harmful sexual behaviour) 

and research indicates that many adolescents are unaware that registration applies to 

children.537 

8.79 Moreover, the deterrent value of registration is further diminished if considered within the 

context of child and adolescent development:  

Deterrence theory presumes that people are rational actors who weigh the relative 

costs and benefits of committing crime.538  

8.80 As discussed in Chapter 3, characteristics peculiar to adolescence such as impulsivity result in 

young people making rash decisions, particularly in circumstances of heightened emotion:  

the pathway through which a sanction such as registration could achieve 

prevention is complex and seems poorly suited to the realities of adolescence. 

That is, for prevention to occur as a result of registration, a youth would need to 

execute a multistep evaluation of the costs and benefits of an action predicated on 

understanding that a given action is (a) illegal, (b) likely to be discovered, (c) likely 

to result in punishment, and (d) ultimately likely to result in registration (including 

an understanding of what registration is and how broadly it can impact someone's 

life … Evidence suggests that not only are all four of these conditions unlikely to be 

met in a given instance but also that it is possible that none of them will be met.539 

 

 

 

8.81 The prevalence of underage sexual activity by young people (outlined in Chapter 3), indicates 

that potential legal consequences are not a strong deterrent to young people of a similar 

age engaging in willing sexual activity: 

                                                      
536  J Sandler, E Letourneau, D Vandiver, R Shields, M Chaffin, ‘Juvenile Sexual Crime Reporting Rates Are Not 

Influenced by Juvenile Sex Offender Registration Policies’, Psychology, Public Policy, and Law, 2017, vol. 23, no. 2, 

p 132. 

537  M Stevenson, C Najdowski & T Wiley, ‘Knowledge of Juvenile Sex Offender Registration Laws Predicts Adolescent 

Sexual Behaviour’, Journal of Child Sexual Abuse, 2013, vol. 22, no. 1, p 112. 

538  C Najdowski, H Cleary and M Stevenson, ‘Adolescent Sex Offender Registration Policy: Perspectives on General 

Deterrence Potential from Criminology and Developmental Psychology’, Psychology, Public Policy, and Law, 2016, 

vol. 22, No 1, p 117. 

539  J Sandler, E Letourneau, D Vandiver, R Shields, M Chaffin, ‘Juvenile Sexual Crime Reporting Rates Are Not 

Influenced by Juvenile Sex Offender Registration Policies’, Psychology, Public Policy, and Law, 2017, vol. 23, no. 2, 

p 136. 

‘for prevention to occur as a result of registration, a 

youth would need to execute a multistep evaluation of 

the costs and benefits of an action.’ 
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a robust literature demonstrates that juveniles' behavior, including sexual behavior, 

is influenced not only (or even mostly) by considered reflection of costs and 

benefits but also heavily by peers and by developmental maturation (or lack 

thereof). Relative to adults, juveniles are more susceptible to peer influence, have 

heightened sensitivity to immediate rewards, and possess less self-regulation. 

These juveniles' contextual factors may outweigh concerns about even known 

legal risks and either eliminate or greatly reduce the potential for … policies to 

exert a preventive effect.540  

FINDING 41 

There is a lack of evidence to assess the efficacy of registration schemes in preventing first time 

sexual offending by young people.  

 

FINDING 42 

The immaturity of young children and the developmental characteristics of adolescence are likely 

to limit the effectiveness of registration schemes in deterring sexual behaviour. 

Who is a high risk offender? 

8.82 Consideration of an offence without context is not necessarily indicative of the seriousness or 

the criminality of the offending behaviour. According to the President of the Children’s 

Court, ‘it is difficult to assess seriousness simply by the type of offending’.541 Similarly, a 

finding of guilt or conviction for a sexual offence by a child or young person does not 

necessarily reflect their risk of reoffending. The Commissioner of Police told the Committee:  

[it is evident] that with the volume that we suspend under the discretionary 

provisions that … you cannot characterise every child convicted of an offence as 

higher or lower [risk] than another by virtue of their conviction …542  

8.83 Supervision orders imposed by the court, therapeutic intervention and other rehabilitative 

measures are specifically designed to address a young person’s offending behaviour, 

enabling them to learn and develop in a positive direction. Whilst rehabilitation is a priority 

of juvenile justice, a more punitive response may sometimes be required for very serious 

offending or reoffending:  

Rehabilitation will be the thing that is looked at first … and, after that, things can 

move into a category where the reoffending is such that deterrence and protection 

of the community starts to take on more importance. It would be wrong to say it is 

a sliding scale, because of all of the factors involved in the maturity of the child, 

but age is an important consideration and it is one that is recognised 

legislatively.543  

Are many young offenders considered high risk? 

8.84 Evidence received by the Committee indicates that very serious offending by children and 

young people is relatively uncommon and few young offenders present a high risk of 

reoffending. 

                                                      
540  ibid., p 137. 

541  Judge Wager, President, Children’s Court of Western Australia, Letter, 22 August 2019, p 10.    

542  Chris Dawson, Commissioner of Police, Western Australia Police Force, Transcript of evidence, 25 September 2019, 

p 7. 

543  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 3. 
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8.85 The President of the Children’s Court: 

Rarely young offenders commit sexual acts that are so serious that it would be 

appropriate for the young person to be on the register.544  

8.86 Dr Russell Pratt: 

After 20 years of engaging in this work with young people at a fairly consistent 

level, and seeing every difficult case in the state for seven years—or at least half of 

the state for seven years—I think I have seen two young people in that 20 years 

who concerned me to a point or to a level that I was concerned about them 

becoming adult sex offenders, and they were involved in the criminal justice 

system all the way up through their lives until they were in their mid-30s.545  

8.87 The Aboriginal Legal Service: 

At the other end of the spectrum, the ALS does—again it is a comparatively rare 

situation—act for young offenders who commit really serious sexual offences.546  

FINDING 43 

Very serious and high-risk offending by children and young people is uncommon. 

Should registration apply to children in any circumstances? 

8.88 Stakeholders who provided evidence to the Committee all support the need for monitoring 

and registration of some children, despite their young age.   

8.89 The Commissioner of Police told the Committee that age, in itself, does not preclude risk and 

some young people are assessed as high-risk offenders ‘who require constant monitoring’:547  

children, of course, are exceptional under the law, by virtue of their age, but the 

nature of the offending is not always predicated on age. Some of them are very 

violent and very dangerous individuals.548  

8.90 The Law Reform Commission also concluded that it is appropriate for some children to be 

registered as a reportable offender: 

there are cases where juveniles are subject to the CPOR Act as a result of offences 

involving coercive, abusive or deviant sexual behaviour. In such cases, the offences 

are likely to be regarded as very serious and sex offender registration will be 

considered appropriate and necessary.549   

8.91 Evidence received by the Committee indicates general agreement by stakeholders that there 

are cases of serious offending or reoffending by children that would warrant registration if a 

discretionary approach were adopted. Examples of stakeholders’ views are outlined below. 

                                                      
544  Judge Wager, President, Children’s Court of Western Australia, Letter, 22 August 2019, p 13. 

545  Dr Russell Pratt, Director, Prime Forensic Psychology, Transcript of evidence, 27 August 2019, p 16. 

546  Peter Collins, Director Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of evidence, 

4 September 2019, p 2. 

547  Chris Dawson, Commissioner of Police, Western Australia Police Force, Transcript of evidence, 25 September 2019, 
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Paper, Project No 101, Law Reform Commission of Western Australia, Perth, February 2011, p 111.  See: 
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8.92 The President of the Children’s Court: 

In cases where the President determines the offending is very serious then 

placement on the register, in the Presidents discretion, may be appropriate (s. 

13).550  

[T]here are some offences that are just so serious, that quite frankly they should be 

on the register regardless of age.551 

Examples of [offending where registration would be appropriate] include offences 

of committing sexual penetration without consent and at the same time causing 

bodily harm or other circumstances of aggravation. For example if a young person 

commits a burglary of a home of an elderly woman and repeatedly sexually and 

physically abuses her then it would be appropriate for the court to have the ability 

to order the offender to be placed on a mandatory sex offender register. There 

may also be cases where a young person who has committed a sexual offence 

commits a further sexual offence so that placement on the register is 

appropriate.552  

In terms of when I would put someone on the register … if there is a serious risk 

that the young person is going to reoffend, yes. If the young person’s conduct has 

been such that there has been targeting, there has been violence, there have been 

threats, there have been actions without consent—they are clearly the sort of 

factors that you would take into account.553 

Sadly there are some cases where the young person's behaviour makes him a risk 

to other people in the community. It is appropriate for the court to have the ability 

to exercise discretion to make an order that a young person in this category be 

declared a reportable offender.554  

8.93 Legal Aid: 

We have always acknowledged that there would be some young offenders whose 

behaviour may be considered particularly serious or predatory and they may need 

to be monitored.555 

8.94 The Aboriginal Legal Service: 

Sometimes [serious sexual offences] occur in the context of a young offender 

committing an aggravated burglary and then committing serious sexual offences 

on the occupant. Sadly, in some instances they involve elderly female occupants. In 

those instances, it is almost inevitable that a concession would be made if the 

matter as to registration was to be determined by a judge or a magistrate. The 

concession would be made that it is inevitable that that person will have to be on 

the register, for good reason. I have no argument around serious sexual offenders 

or repeat sexual offenders being on a register. It makes good sense from a 

community safety point of view that people who commit really serious offences 

                                                      
550  Judge Wager, President, Children’s Court of Western Australia, Letter, 22 August 2019, p 10. 

551  Judge Wager, President, Children’s Court of Western Australia, Transcript of evidence, 26 August 2019, p 7. 
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should be on the register so that their behaviour can be monitored and 

supervised. There is no argument around that.556  

FINDING 44 

Some children and young people will commit very serious sexual offences that warrant registration 

as a reportable offender. 

Conclusion 

8.95 There is no clear evidence that the CPOR Register is an effective deterrent to sexual 

offending (including willing underage sexual activity) by children and young people. There is 

however strong evidence of the long-term detrimental impact that registration has on the 

development and rehabilitation of young people.  

8.96 A significant proportion of young reportable offenders pose such a low risk to community 

safety that their reporting obligations have been suspended by WA Police. Nonetheless, 

these young people are effectively registered for life. 

8.97 There is widespread support for a discretionary approach to the registration of children and 

young people by stakeholders and the Committee’s recommendations for refining the 

Western Australian scheme are outlined in the following chapter.  

 

 

                                                      
556  Mr Peter Collins, Director, Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of 

evidence, 4 September 2019, p 2. 
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CHAPTER 9  

Refining the scheme 

Introduction 

9.1 The evidence considered by the Committee from stakeholders, previous inquiries and 

academic research provides a compelling case for reform of Western Australia’s registration 

scheme as it applies to children and young people.  

9.2 The evidence is consistent with the findings of the Law Reform Commission in 2012, with the 

exception that WA Police now support a discretionary approach to the registration of 

children.  

9.3 Key issues relevant to consideration of whether mandatory registration is appropriate for 

children and young people include:   

 the purpose of the CPOR Act to protect the community from offenders who pose a risk 

to the sexual safety of children; 

 discretionary provisions for young people provided by other Australian jurisdictions; 

 the developmental, contextual and circumstantial factors relevant to offending by 

children and young people; 

 the application of the principles and objectives of juvenile justice by the Children’s Court 

in sentencing; 

 mandatory registration can discourage admissions, guilty pleas and result in more 

criminal trials; 

 the capacity of the Children’s Court to undertake a comprehensive assessment of risk 

and the rehabilitative needs of young people; 

 the consequences of mandatory registration can be disproportionate to the offence and 

the sentence imposed by the court; 

 the potential for unnecessary registration of children and young people who are unlikely 

to reoffend and do not pose a risk to the lives or sexual safety of the community; 

 the negative impact that registration can have on the well-being and rehabilitation of 

children and young people; and 

 inadvertent or minor non-compliance with stringent reporting requirements can make 

young people, especially those in disadvantaged circumstances, vulnerable to further 

involvement in the criminal justice system, including the adult justice system. 

9.4 In light of the Committee’s findings throughout this report, the following sections consider 

alternatives to mandatory registration of children and young people and makes 

recommendations for refining the registration scheme in Western Australia. 

Is mandatory registration appropriate for children? 

9.5 The purpose of the sex offender registration scheme—who it is intended to target—is central 

to the question of whether mandatory registration is appropriate for children and young 

people.  

9.6 As discussed in Chapter 2, a primary purpose of the scheme is to provide a deterrent to 

reoffending through monitoring the location and movements of serious sex offenders 

through mandatory registration. During parliamentary debate on the CPOR Act, the then 
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government asserted that the legislation is designed to mitigate the risk of reoffending by 

paedophiles, serious offenders and recidivists.557 That is, child sex offenders who pose an 

ongoing risk to the safety of the community. While the Committee acknowledges the 

challenges in assessing risk (discussed in Chapter 8), evidence to this inquiry demonstrates 

that the legislation is capturing young people whose offending clearly does not accord with 

the original intent of the scheme.  

9.7 An overriding concern of stakeholders is that failure to take into account the circumstances 

of offending or the rehabilitative potential of young people, risks producing unjust outcomes 

that will have long-term, detrimental impacts. The Commissioner for Children and Young 

People submitted that: 

Of particular relevance to this inquiry are the rights enshrined within the UNCRC 

under Article 3 (the best interests of the child must be a primary consideration in 

all actions concerning children undertaken by a court of law and legislative 

bodies), Article 34 (governments are to protect children from all forms of sexual 

abuse), and Article 40 (governments are to treat children who have broken the law 

in a manner which takes into account their age and the desirability of promoting 

the child's reintegration and assumption of a constructive role in society). I note 

Article 40 is reflected in the principles of juvenile justice contained within the 

Young Offenders Act 1994.558 

9.8 Mandatory registration is not sensitive to considerations of child and adolescent 

development, the context and seriousness of an offence, or the sentencing decisions and 

rehabilitative measures applied by the Children’s Court. According to the DPP: 

The justice system does not like mandatory minima. It does not like mandatory 

consequences of any description, because it prevents you from exercising a 

discretion in an appropriate way to ameliorate the severe effect on a person who 

does not merit them.559 

9.9 Children and young people, who are assessed by a court (and in many cases, WA Police) as 

unlikely to reoffend, are nonetheless registered as a reportable offender for life. The 

Committee does not have evidence that any protective purpose is served by the registration 

of young people in such circumstances, but there is strong evidence that inappropriate 

registration has the potential to cause them significant, long-term harm. 

Alternative approaches to mandatory registration 

9.10 The most common alternatives to mandatory registration adopted by other Australian 

jurisdictions are statutory offence exceptions, minimum sentencing thresholds and judicial 

discretion.  

Statutory offence exemptions 

9.11 As outlined in Chapter 2, section 6(4) of the CPOR Act provides limited statutory offence 

exemptions for juvenile offenders. The policy basis for the limited prescribed exemptions is 
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to exclude from automatic registration young offenders who commit an isolated, minor 

pornography-type offence such as ‘sexting’. Section 6(4) of the CPOR Act provides that: 

Unless he or she is a reportable offender because of subsection (3), a person is not 

a reportable offender merely because he or she as a child committed a single 

offence (including an offence under the laws of a foreign jurisdiction) that falls 

within a class of offences that are prescribed by the regulations to be offences for 

the purposes of this subsection. 

9.12 Broadening the range of statutory offence exceptions to include other offences (through 

amendment of section 6(4) and expansion of the prescribed offences set out in regulation 8) 

would allow a greater degree of discretion in registration.  

9.13 In 2012 when the Statutory Review was completed, WA Police did not support an expansion 

of statutory offence exemptions because it would be difficult to identify which reportable 

offences should be exempted from mandatory registration. For example, the circumstances 

surrounding a contact sexual offence against a child needs to be considered by a decision 

maker to ensure that the offender does not pose a risk to the lives or sexual safety of other 

children.    

9.14 The Committee agrees with WA Police that exemption of reportable offences from 

mandatory registration is a mechanism that is limited in its applicability.  

9.15 The exemption provided by section 6(4) relates to a specific and particular type of 

offending—such as a single instance of sexting—that for registration purposes does not 

require close scrutiny of the circumstances of the offence. This is not the case for other types 

of sexual offending where consideration of the circumstances are essential to assess the 

culpability and future risk of the offender. Prescribed offence exemptions may be too narrow 

to avoid inappropriate registration of children in circumstances where it is not warranted or 

too broad that it fails to capture offending which is rightly subject to registration.  

FINDING 45 

Statutory offence exemptions are limited in their applicability as a discretionary mechanism 

because they do not provide a judicial officer the opportunity to consider the circumstances of 

offending. 

Minimum sentencing thresholds 

9.16 Minimum sentencing thresholds for registration as a reportable offender have been adopted 

by a number of Australian jurisdictions (see Chapter 2) and benefits from a greater focus on 

the severity of a sexual offence. The sentence imposed by a court takes into account the 

circumstances of the offending and the culpability of the accused, however this approach 

also has limitations.  

9.17 As discussed in Chapter 8, the risk status of children will change as they mature and respond 

to therapeutic and rehabilitative intervention. A sentencing threshold may be too 

prescriptive, denying the court flexibility to make a considered decision regarding future risk 

and the appropriateness of registration.  

FINDING 46 

Minimum sentencing thresholds are limited in their applicability as a discretionary mechanism 

because they may be too prescriptive and do not take into account the ability of children to learn 

and respond to therapeutic and rehabilitative intervention. 
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Judicial discretion 

9.18 The clear preference of stakeholders who gave evidence to the Committee is that the 

sentencing court should be provided with discretion to determine whether a child should be 

registered as a reportable offender. Evidence to this effect from the President of the 

Children’s Court, the Chief Magistrate, WA Police, Legal Aid, the Youth Legal Service, the 

Commissioner for Children and Young People, the DPP and others has been outlined 

throughout the report.  

9.19 Evidence in support of judicial discretion was also received from the Department of Justice: 

Drawing upon widely-accepted principle of juvenile justice, the Department does 

not support mandatory registration of children and young people. Rather, the 

Department favours a discretionary approach whereby the sentencing court can 

take into account the circumstances of the offence and the offender; recognising 

that not all offenders captured by the scheme pose the same risk to the 

community.560 

9.20 The Minister for Child Protection submitted that mandatory registration results in 

disproportionate consequences for young people who are not considered to be a danger to 

others: 

The current approach to discretion does not adequately protect against the 

potential for children and young people to find themselves registered sex 

offenders, despite circumstances that do not warrant registration.561  

9.21 The Minister for Youth pointed to the detrimental impact of inappropriate registration on a 

young person’s future prospects: 

There are a number of serious sexual behaviours which warrant young offenders 

being subject to the monitoring that occurs as a registered sex offender. However, 

given the conditions reportable offenders may be required to comply with, the 

registration of children and young people in inappropriate circumstances can have 

significant adverse implications for their future civic, social and economic life 

prospects.562 

9.22 The Minister for Youth also submitted that the registration of children should be on a case-

by-case basis: 

Children and young people under 18 years occupy a special position under the law 

as recognised through the establishment of the Children’s Court jurisdiction, the 

Young Offenders Act 1997 and a range of other laws which take into account the 

developmental nature of children and young people. Their registration as sex 

offenders should occur on a case-by-case basis and only if the circumstances of 

their offending are considered to pose a threat to the extent that warrants 

registration.563   

9.23 In light of the entirety of the evidence considered throughout the inquiry, the Committee 

concludes that there is an unacceptably high potential for mandatory registration to result in 

inappropriate and unnecessary registration of children as reportable offenders. The 

Committee also concurs with stakeholders who have provided evidence to this inquiry that 

the Children’s Court should determine the reportable offender status of a child.  
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FINDING 47 

It is appropriate that a decision regarding the reportable offender status of a child is subject to 

judicial discretion. 

 

RECOMMENDATION 5 

The Community Protection (Offender Reporting) Act 2004 be amended to exclude children from 

mandatory registration requirements with registration the subject of judicial discretion.  

 

Juvenile offender reporting orders 

9.24 The Committee is mindful of evidence that some children, regardless of their age, may pose 

a threat to the sexual safety of others. In some circumstances, the nature and circumstances 

of juvenile offending or reoffending will be such that it is appropriate for the court to make 

an offender reporting order that a child be registered as a reportable offender.  

9.25 The existing discretionary mechanism provided by section 13 of the CPOR Act enables the 

court to make an offender reporting order for offences other than Class 1 or Class 2 offences: 

(1) If —  

(a)  a court finds a person guilty of an offence that is not a Class 1 

offence or a Class 2 offence; and  

(b)  apart from this section, that offence would not result in the 

person becoming a reportable offender,   

the court may order that the offender comply with the reporting 

obligations of this Act. 

(2)  The court may make the order only if it is satisfied that the offender 

poses a risk to the lives or the sexual safety of one or more persons, or 

persons generally. 

(3)  For the purposes of subsection (2), it is not necessary that the court be 

able to identify a risk to a particular person or particular persons or a 

particular class of persons. 

(4)  In deciding whether to make the order in relation to an offence, the 

court may take into account the following — 

(a)  any evidence given during proceedings for the offence; 

(b)  any document or record (including an electronic document or 

record) served on the offender by the prosecution; 

(c)  any statement tendered, or deposition made, or exhibit 

tendered, at any proceedings in relation to the offence; 

(d)  any evidence given by a victim or the offender in relation to 

the making of the order; 

(e)  any pre-sentence report given to the court; 

(f)  any victim impact statement given to the court; 

(g)  any mediation report given to the court; 
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(h)  any other matter the court considers relevant. 

(5)  The court may make the order at the time the person is sentenced for 

the offence. 

(6)  An application for the imposition of the order may be made by the 

prosecution, but an application is not necessary for the court to make 

the order. 

9.26 The President of the Children’s Court submitted that a similar discretionary provision as 

provided by section 13 would be appropriate in regard to the registration of children: 

Similar discretion could be given to the court in relation to the making of an order 

in respect of a young person. To ensure consistency it may be appropriate that this 

power be available to the President.564 

9.27 The Committee notes that section 13(6) provides that an application for an offender 

reporting order may be made by the prosecution. Stakeholders were generally of the view 

that the onus should be on the prosecution to establish that it is appropriate for a child to be 

placed on the CPOR Register.565 The President of the Children’s Court explained: 

I think it should be on the prosecution because, as with everything in our system, 

the prosecution has the might, the prosecution has the resources and the 

prosecution is the one who brings the charges. Our state is a very large one and in 

remote communities, who knows what quality of legal representation a young 

person may have. You also have young people who, because of their family 

situation, may not turn up to get legal advice before a court comes into a place or 

before they go to court. If the obligation is on the child—on the defence—in my 

view, it is just putting it in the wrong place.566 

9.28 The Committee concludes that Western Australia’s registration scheme should be refined to 

enable the President of the Children’s Court to determine if it is appropriate for a juvenile 

offender to be registered as a reportable offender. 

RECOMMENDATION 6 

Western Australia’s registration scheme should be refined to enable the President of the Children’s 

Court of Western Australia to determine if it is appropriate for a juvenile offender to be registered 

as a reportable offender.  

Right of appeal  

9.29 Mandatory registration in accordance with the CPOR Act is automatic upon a finding of guilt 

or conviction. Because registration does not arise from a decision-making process, there is 

no right of appeal.  
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9.30 The Law Reform Commission concluded that if the Western Australian scheme was reformed 

to enable decisions regarding registration to be made by the sentencing court, an appeal 

mechanism should also be introduced: 

The Commission can see no reason to exclude a right of appeal against a decision 

to impose or not to impose a juvenile offender reporting order. Fairness dictates 

that both parties should be entitled to appeal such a decision.567 

9.31 Consistent with the recommendations of the Law Reform Commission,568 stakeholders who 

provided evidence to this inquiry generally support a review mechanism to enable a young 

person registered as a child to appeal their status as a reportable offender.569  

9.32 The Committee concurs with the view of the Law Reform Commission and concludes that if 

registration of a child is subject to a judicial decision, an appeal mechanism should also be 

introduced. 

Right of review 

9.33 The risk status of children requires regular reassessment. Children mature, their personal 

circumstances change, and therapeutic and rehabilitative intervention can have a positive, 

transformational effect.  

9.34 The rehabilitative potential of children was recognised by the Law Reform Commission which 

recommended that a person registered as a child be provided with the right to have their 

reportable offender status reviewed: 

The Commission also concluded that there should not be an ongoing or continual 

right of review given the inclusion of discretion at the frontend and the need to 

ensure that the impact on police and court resources was not excessive. Therefore, 

it was proposed that an offender should be entitled to apply for a review once and 

that this should be available only after half of the reporting period had expired (or 

in the case of juveniles halfway through the reporting period or when the offender 

reached the age of 18).570 

9.35 The Committee concludes that a person registered as a child should have the right to seek a 

judicial review of their reportable offender status and that the frequency of such a review 

should be circumscribed to avoid excessive strain on police and court resources and to avoid 

frivolous and vexatious applications. 

Right of review for children mandatorily registered under the current scheme 

9.36 The Law Reform Commission supported a retrospective right of review for persons registered 

as reportable offenders in accordance with the mandatory registration requirements of the 

current scheme.  
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9.37 Reform of the current mandatory scheme will not undo the burden of past juvenile 

registration that on review, might be determined to be inappropriate or no longer warranted. 

The Law Reform Commission recognised that the introduction of a discretionary scheme 

without a right of review would not ‘alleviate any injustice or unfairness to those reportable 

offenders who have already been inappropriately caught under the mandatory provisions of 

the CPOR Act’.571 

9.38 The Police Commissioner expressed some reservations regarding retrospective review of the 

reportable offender status of offenders: 

The fact that we presently suspend the reporting obligations of 68 per cent of 

persons under the child register at the moment I think lends weight to [a review 

mechanism]. We apply a discretion to the existing reporting regime, given the 

circumstances … upon the risk register. In terms of retrospectivity, I think that does 

require very detailed analysis, because if I can hypothesise on this: a person may 

be presently on a sex offender register because of the conviction for a particular 

matter. At times, victims come forward subsequent to a known conviction of a 

person, and they then feel incentivised to report historical matters. It may be far 

more serious than the matter for which have presently been convicted on a matter. 

That element of retrospectivity, I think, needs to be very carefully weighed up to 

say that if it is a historical matter that a person has now brought to the attention of 

the police or any other body, it may be an aggravated set of circumstances. So I 

would like to exercise some caution about saying broad retrospectivity can apply, 

you might say, in one sense, in a positive manner, but it can also be applied in a 

negative manner. 

9.39 The Committee acknowledges the Police Commissioner’s concerns and recognises that a 

retrospective review of a person’s reportable offender status is a complex proposition that 

has implications for the registration scheme, WA Police and the courts. However, in light of 

the Committee’s findings that under the current mandatory registration scheme some 

children might have been unjustly and unnecessarily registered as a reportable offender for 

life, it is the strong opinion of the Committee that a retrospective right of review be 

introduced. The Committee is also of the view that a review of the reportable offender status 

of a person who offended as a juvenile (either prospective or retrospective) should be carried 

out with the same rigour as the imposition of a reportable offender order for a child. 

9.40 The Committee concludes that a person who was mandatorily registered as reportable 

offender as a child (in accordance with the existing scheme) be given the right to apply for a 

judicial review of their reportable offender status in order to determine if it should be set 

aside. 

  

                                                      
571  ibid., p 65. 
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RECOMMENDATION 7 

The Community Protection (Offender Reporting) Act 2004 be amended to create the following new 

orders by the Children’s Court of Western Australia in circumstances where a child is, or has been, 

found guilty of a reportable offence:  

(1) an order to make a juvenile offender a reportable offender (a “Juvenile Offender Reporting 

Order”) where the Children’s Court considers that registration as a reportable offender is 

appropriate; and 

(2) an order to expunge the reportable offender status of a person who offended as a child 

and was mandatorily registered under the current scheme (a “Juvenile Registration 

Exemption Order”) where the Children’s Court considers that registration as a reportable 

offender is inappropriate.  

 

RECOMMENDATION 8 

An application to the Children’s Court of Western Australia to make a “Juvenile Offender Reporting 

Order” may be made by the prosecution. 

 

RECOMMENDATION 9 

An application to the Children’s Court of Western Australia to make a “Juvenile Registration 

Exemption Order” may be made by a person who was found guilty of a reportable offence 

committed as a juvenile. 

 

RECOMMENDATION 10 

The decision of the Children’s Court of Western Australia to make or not make a “Juvenile Offender 

Reporting Order” or a “Juvenile Registration Exemption Order” be subject to appeal by the offender 

or the prosecution. 

9.41 The Committee recognises that legal proceedings arising from changes to the CPOR Act are 

likely to impact not-for-profit legal services and government funding should be reviewed 

and adjusted accordingly. 

RECOMMENDATION 11 

The Government to make funding available to not-for-profit legal services to meet additional 

demand arising from changes to the scheme. 

Notification of new review and appeal mechanisms 

9.42 The Aboriginal Legal Service pointed out that if new review and appeal mechanisms were to 

be introduced, WA Police (who maintain the CPOR Register) should notify reportable 

offenders of any changes that may apply to them: 

if a retrospective review was to be undertaken of children and young people on 

the register to determine which ones should remain on the register and those who 

might not, primary responsibility for initiating applications to be removed from the 

register should be initiated by police. The benefit of that approach is that as police 

have responsibility for monitoring those on the register, police will then have 

access to up to date contact details for the individuals concerned. Police can then 
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liaise with organisations like ALSWA to provide legal advice and representation if 

needed. If the requirement to request a review was to rest with the individual, the 

likelihood of young Aboriginal persons on the register initiating reviews absent 

help from ALSWA is minimal.572    

9.43 The Commissioner of Police told the Committee that since WA Police are in possession of up 

to date contact information for all reportable offenders, it is reasonable that they inform 

reportable offenders of any new review or appeal provisions: 

if there is an amendment to the existing legislation that changes the reporting 

type of conditions, then I think we do bear that responsibility to inform those 

persons who might be impacted by that. 573 

RECOMMENDATION 12 

The Community Protection (Offender Reporting) Act 2004 be amended to require Western Australia 

Police Force to inform reportable offenders of any new appeal or review mechanisms relevant to 

their reportable status.  

Compliance with reporting conditions 

9.44 As discussed in Chapter 8, young people in disadvantaged circumstances may experience 

significant difficulty in complying with stringent reporting requirements. An undesirable 

outcome is for young people to be drawn back into the criminal justice system through a 

simple breach of reporting conditions.  

9.45 Some stakeholders suggested to the Committee that the administration of reporting 

obligations for young people may be more appropriately managed by the Department of 

Justice rather than WA Police. 

9.46 The Aboriginal Legal Service pointed to the benefits of close involvement by Youth Justice in 

managing court orders and the rehabilitative requirements of young people: 

I think that the whole purpose of a register is to manage risk. They may be a low to 

medium risk, so a judge or a magistrate can then, firstly, determine whether or not 

it is appropriate for the person to go on the register, but then say, “This is a low to 

medium risk. There are these things in place. I’m going to direct that this person 

be on the register for two years and I want them to do X, Y and Z over the course 

of that two years.” It will be best for Aboriginal people if those requirements were 

managed and administered by Youth Justice in the case of young people, rather 

than police. There is that historical antipathy, distrust and fear of police, which, in 

my submission, makes it problematic for the management of sexual offenders to 

be under their domain. Justice have the tools as well to provide those extra 

supports. They can organise counselling; they can organise education.574 

9.47 Legal Aid also see benefit in Youth Justice having a continuing role in the management of 

juvenile reportable offenders: 

I think it would be helpful to have an agency like Justice co-manage or have a 

voice in the management of children on the register, yes, because they come from 

                                                      
572  Peter Collins, Director, Legal Services, Aboriginal Legal Service of Western Australia Limited, Answer to question on 

notice asked at hearing held 4 September 2019, dated 18 September 2019. 

573  Chris Dawson, Commissioner of Police, Western Australia Police Force, Transcript of evidence, 25 September 2019, 

p 12. 

574  Peter Collins, Director, Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of evidence, 

4 September 2019, p 11. 
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a therapeutic disposition, and I think that needs to be considered as part of the 

overall management of a young person.575 

9.48 WA Police do not disagree that consideration of alternative means of managing the 

reporting obligations of young people may be worthwhile: 

Clearly, there are other opportunities. The obvious alternative in terms of a 

government instrumentality would potentially be the Department of Justice, as we 

do for probation, parole and for other criminal conviction regimes. I am not 

contesting the fact that the legislation is directive that the commissioner and the 

police force have this responsibility. I think there is clearly an opportunity for the 

committee to examine that.576  

9.49 However, the Police Commissioner also explained that WA Police are better resourced, 

particularly in regional areas, to manage and monitor reportable offenders: 

The difficulty, unless there was sufficient resourcing placed upon another 

government department and spread right over the state, I am well aware that 

there are registered offenders in very remote communities—in some cases, several 

hundred kilometres from a regional centre—and the difficulty that police have 

would only be further, I think, exacerbated by less resourced government 

departments to actually try and maintain that monitoring. While, fundamentally, 

the role of police is to enforce the law, to prevent crime, and coordinate 

emergencies, I do not see functionally that it necessarily must sit with police.577  

9.50 The Committee acknowledges that given their superior resources, WA Police are the 

appropriate agency to monitor reportable offenders. However, in light of evidence that some 

young people can experience extreme difficulty in complying with their reporting 

obligations, the Committee considers that it would be beneficial to their rehabilitation to 

have ongoing support and assistance from Youth Justice.   

9.51 As discussed in Chapter 6, Youth Justice Officers may provide assistance to a young person 

and their family to comply with and complete a sentencing order of the Children’s Court. 

However, a young person’s reporting obligations may extend beyond completion of the 

court order and, in some circumstances, they will need ongoing assistance to comply with 

their reporting obligations. 

9.52 The Committee concludes that Youth Justice should work in partnership with WA Police to 

identify and provide continued support to juvenile reportable offenders who need assistance 

in complying with their reporting requirements.   

RECOMMENDATION 13 

Youth Justice Officers should provide ongoing support to juvenile reportable offenders that 

require assistance to comply with their reporting obligations. 

9.53 As discussed in Chapter 8, WA Police review the need for a child to report to police soon 

after they are registered as a reportable offender. Thirteen per cent of children have their 

reporting obligations suspended within the first two months of registration and 68 per cent 

of juvenile offenders currently registered are not required to report. 

                                                      
575  Claire Rossi, Lawyer, Legal Aid Western Australia, Transcript of evidence, 21 August 2019, p 16. 

576  Chris Dawson, Commissioner of Police, Western Australia Police Force, Transcript of evidence, 25 September 2019, 

p 3. 

577  ibid., p 3. 
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9.54 The significant proportion of juvenile offenders who have their reporting obligations 

suspended by the Commissioner of Police indicates that WA Police routinely review the risk 

status of children. However, given that the personal circumstances and risk status of children 

will change over time, the Committee considers it reasonable that there is a mechanism to 

enable juvenile offenders to request a review of their reporting conditions.  

9.55 If, following such a review, WA Police decide not to amend or modify the reporting 

conditions, the Committee considers it reasonable that the young person is able to seek a 

review of that decision. 

RECOMMENDATION 14 

The Community Protection (Offender Reporting) Act 2004 be amended to provide a reportable 

offender who was registered as a child with:  

(1) the right to apply to Western Australia Police Force for a review of their reporting 

conditions every twelve months; and  

(2) the right to apply to the Children’s Court of Western Australia for a review of a decision by 

Western Australia Police Force to refuse an application to modify or amend reporting 

conditions.  

Limited discretion for young people aged 18 to 20 years  

9.56 As discussed in Chapter 3, evidence that adolescent brain development continues beyond 

the teenage years has implications for the emotional maturity and decision making of young 

people. The consequences of inappropriate registration of young people aged 18 years and 

above as reportable offenders, as for children, can be disproportionate to their offending 

and damaging to their ongoing development and rehabilitation.  

9.57 The Committee is also mindful that in sentencing, young people at or above the age of 18 

years do not receive the concessions and rehabilitative efforts of the juvenile justice system. 

Sexual offending by an adult will usually result in a sentence of imprisonment. In rare 

circumstances, the sentencing court determines that a suspended imprisonment order or a 

spent conviction is appropriate. Such decisions by the court are based on careful 

consideration of the nature and circumstances of an offence and the culpability of the 

offender.578 However, there is no provision within the CPOR Act to take into account the 

young age of an adult offender or the circumstances of their offence.  

The Victorian approach—exemptions for 18 and 19 year old young people 

9.58 Recent amendments to the Victorian registration scheme (discussed in Chapter 2) created a 

process by which an 18 or 19 year old found guilty of a specified offence could apply for a 

court order exempting them from automatic registration as a reportable offender.579 Part 2, 

Division 2 (Registration Exemption Orders) and Schedule 5 (specified offences) of the Sex 

Offenders Registration Act 2004 (Vic) are attached at Appendix 5 and 6 respectively. 

9.59 The Victorian Minister for Police and Emergency Services, Hon Lisa Neville MP, submitted 

that the reforms in Victoria ‘sought to address the inherently unfair and unnecessary 

registration of a small number of young offenders under this State's previous automatic 

registration scheme’.580 The amendments were designed to capture certain types of 

                                                      
578  Submission 24 from the Law Society of Western Australia, 30 May 2019, p 4. 

579  Submission 20 from Hon Lisa Neville MP, Minister for Police and Emergency Services, 16 May 2019, p 1. 

580  ibid.  
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offending by young people that may not be indicative of future risk to the community. 

Typical scenarios include: 

 offending occurs in the course of otherwise willing sexual activity with someone under 

the age of 16 years (but no younger than 14 years of age) and the offender does not 

pose a risk to the sexual safety of others; and 

 sexting or similar offences when the person depicted is under the age of 18 years and 

the offender does not pose a threat to the community.581 

9.60 Section 11A of the Victorian Act provides that a person cannot apply for a registration 

exemption order in certain circumstances, including if: 

 the person has previously been refused an application for an exemption order; 

 the person was a reportable offender (or a corresponding reportable offender) at the 

time the specified offence was committed; and 

 the application relates to more than one victim unless the offence was a pornography-

type offence.582 

9.61 Minister Neville submitted that: 

The limited exemption scheme includes several important safeguards to ensure 

that offenders will only avoid registration in exceptional cases where registration 

serves no useful purpose.583 

9.62 The discretionary approach for young adults adopted by Victoria is restricted to young 

people aged 18 or 19 years of age. Nineteen was determined to be an appropriate upper 

limit because young people in their late teens are still maturing and are likely to be of a 

similar age to the victim: 

The decision to allow only 18 and 19-year-old offenders to apply for exemption in 

the relevant circumstances recognises their potential proximity in age to any victim 

which, although it does not excuse them from criminal liability, may in some cases 

indicate that they are a lower risk to community safety. The age limit also 

recognises that while these young persons are regarded as adults, their maturity 

level may, at least in some cases, not be all that dissimilar from that of a child. This 

is relevant both in relation to the potential difference in maturity levels between an 

offender and any victim, as well as in recognising that an 18 or 19-year-old that 

commits a specified offence may not be much different from a 17 year old that 

commits the same offence in terms of maturity and judgment.584 

9.63 It was the view of the Victorian government that expansion of the exemption scheme to 

young people aged 20 years and above was not desirable due to the potential age difference 

between the offender and victim extending to at least four years:  

However, I do not consider these arguments, when related to adults aged 20 years 

or more, are strong enough to justify creating an exemption from automatic 

registration. Offenders of or above the age of 20 years old are mature enough to 

recognise the power imbalance between themselves and a child when it comes to 

sexual relationships or activity. The fact that they have committed a specified 

offence nonetheless demonstrates they are a risk to the sexual safety of the 

                                                      
581  ibid., pp 1-2. 

582  Sex Offenders Registration Act 2004 (Vic) s 11A(2). 

583  Submission 20 from Hon Lisa Neville MP, Minister for Police and Emergency Services, 16 May 2019, p 2. 

584  Hon Lisa Neville MP, Minister for Police (Victoria), Legislative Assembly, Parliamentary Debates (Hansard), 

11 May 2017, p 1273. 
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community. Consequently, to provide an opportunity for these offenders to avoid 

registration risks placing the community in danger.585  

9.64 The Committee considers it reasonable to enable a court to determine whether a young 

person aged 18, 19 or 20 years should be exempt from mandatory registration in certain 

circumstances, if they are not considered to be a risk to the sexual safety of others. The basis 

for the Committee’s conclusion is: 

 developmental science indicates that the emotional maturity of adolescents continues to 

develop past the age of 18 years; 

 while the notion of ‘similarity of age’ is subjective, the Committee considers that a five 

year age gap between willing sexual partners does not necessarily constitute an abusive 

disparity of power; and 

 the nature and circumstances of sexual offending by young people aged between 18 and 

20 years is not always indicative of abuse or a propensity to reoffend. 

9.65 The Committee considers that the conditions, specified offences and other safeguards 

contained in the Victorian Act provides an appropriate template for a discretionary 

mechanism for young people aged 18, 19 and 20 years. The Victorian model provides 

flexibility for the court to consider the circumstances of offending by young people, while 

maintaining safeguards to ensure that high-risk offenders do not avoid registration.  

9.66 The Committee concludes that the Western Australian registration scheme should be 

modified to enable a court to determine whether it is appropriate for a young person, who 

commits a specified reportable offence at the age of 18, 19 or 20 years in certain defined 

circumstances is registered as a reportable offender.  

9.67 Given the above, the Committee also concludes that it is reasonable for a young person who 

was mandatorily registered under the current scheme for a (specified) reportable offence 

committed at the age of 18, 19 or 20 years, be able to apply for a review of their reportable 

offender status. 

RECOMMENDATION 15 

(1) The Community Protection (Offender Reporting) Act 2004 be amended to create the 

following new orders by a court: 

(a) an order to exempt a person from registration as a reportable offender (an “Adult 

Registration Exemption Order”); or  

(b) an order to expunge the reportable offender status of a person that was mandatorily 

registered under the current scheme (a “Retrospective Adult Registration Exemption 

Order”). 

(2) A court may make an “Adult Registration Exemption Order” or a “Retrospective Adult 

Registration Exemption Order” in circumstances where: 

(a) a young person aged 18, 19 or 20 years is, or has been, found guilty of a specified 

reportable offence; and  

(b) the court determines that registration as a reportable offender is inappropriate. 

 

                                                      
585  ibid. 



 

128 Chapter 9    Refining the scheme 

RECOMMENDATION 16 

An application for an “Adult Registration Exemption Order” may be made by the offender but an 

application is not necessary for the court to make the order. 

 

RECOMMENDATION 17 

An application for a “Retrospective Adult Registration Exemption Order” may be made by the 

offender. 

 

RECOMMENDATION 18 

The decision of a court to make or not make an “Adult Registration Exemption Order” or a 

“Retrospective Adult Registration Exemption Order” be subject to appeal by the offender or the 

prosecution. 

Young people aged between 21 and 24 years  

9.68 Evidence provided to the Committee indicates that some offending by young people over 

the age of 20 years occurs in exceptional circumstances that may not warrant automatic 

registration as a reportable offender where there is: 

 no element of abuse or coercion; and  

 the offender poses a negligible risk of reoffending.  

9.69 Such cases may include willing sexual relations between young people or circumstances 

where the older person has an honest and reasonable (but mistaken) belief that the victim is 

older than 16 years of age.  

Willing sexual relations 

9.70 Registration is the default position of the Victorian registration scheme as it applies to adults 

and a registration exemption order may only be made by the court for an 18 or 19 year old 

in certain circumstances.  

9.71 Discretionary mechanisms for young adults in other Australian jurisdictions have been 

introduced and justified on both ethical and functional grounds. A discretionary approach 

reflects a recognition that in exceptional circumstances, mandatory registration may 

constitute an injustice and that exemption from registration in certain cases will not 

compromise the protective purpose of the scheme. The Committee again notes the 

statement by Victoria’s Minister for Police that the introduction of registration exemption 

orders for 18 and 19 year old young people sought to address ‘inherently unfair and 

unnecessary registration’.586   

9.72 The Committee has considered the possibility of exceptional circumstances where the 

mandatory registration of young people over the age of 20 years is both unjust and 

unnecessary. Recognition of the lifelong impact of registration for a young person requires 

that inappropriate or unnecessary registration should be avoided as far as possible.  

                                                      
586  Submission 20 from Hon Lisa Neville MP, Minister for Police and Emergency Services, 16 May 2019, p 1. 
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9.73 The need for consideration of the circumstances of willing sexual activity where there is more 

than a three year age difference between the parties was raised in evidence to the 

Committee.587 

9.74 The Aboriginal Legal Service submitted that it supports full judicial discretion for the 

registration of children and adults as reportable offenders588 however, if limited discretion 

were to be adopted, the preferred upper limit would be 25 years of age:  

I think the higher the age limit for Aboriginal people, the better, because what you 

find is that most young Aboriginal people—I am referring here not only to people 

under the age of 18; I am referring to people who are older than that—do not 

have the level of maturity and sophistication that their non-Aboriginal 

counterparts often have … I would say that the discretion should be an open one 

in every case. But if the law were to change to allow discretion to a certain age 

limit, I think 25 would be a sensible limit. I do not agree with it, but I can 

understand the argument.589  

9.75 Legal Aid expressed the view that the circumstances of each case should be considered: 

This is a matter which needs case by case consideration. We would be reluctant to 

state a particular age range.590 

9.76 All submissions to the Law Reform Commission’s inquiry in 2012, with the exception of  

WA Police, supported discretion for adult offenders in some circumstances591 and 

Recommendation 3 (See Appendix 7 for the full text) of the Commission’s Final Report 

created a two-stage test: 

the court must be satisfied that there are exceptional circumstances and that the 

offender does not pose the relevant risk.592  

9.77 The Law Reform Commission’s recommendation enables a court, on its own motion or upon 

the application of an adult offender found guilty of a Class 1 or 2 offence, to consider 

making an adult exemption order. The court can only consider such an order if it is satisfied 

there are exceptional circumstances.  

9.78 The Law Reform Commission proposed that a definition of ‘exceptional circumstances’ 

include offending that arose from circumstances of willing sexual activity where the offender 

was no more than 10 years older than the complainant and there was no abuse, coercion or 

breach of trust.593  

9.79 The Committee concludes that although registration should be the default response to child 

sexual offending by adults, it is also reasonable for a court to have capacity to determine that 

registration as a reportable offender is inappropriate or unnecessary where: 

                                                      
587  Submission 10 from Legal Aid Western Australia, 21 May 2019, p 5; Legal Aid Western Australia, Answer to 

question on notice 7 asked at hearing held 21 August 2019, dated 3 September 2019, p 4; Submission 9 from 

Aboriginal Legal Service of Western Australia Limited, 21 May 2019, p 8; Submission 24 from Law Society, 

30 May 2019, pp 4-5. 

588  Submission 9 from Aboriginal Legal Service of Western Australia Limited, 21 May 2019, p 3. 

589  Peter Collins, Director, Legal Services, Aboriginal Legal Service of Western Australia Limited, Transcript of evidence, 

4 September 2019, p 13. 

590  Legal Aid Western Australia, Answer to question on notice 7 asked at hearing held 21 August 2019, dated 

3 September 2019, p 4. 

591  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Final Report, 

Project No 101, January 2012, p 52. See: https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf. Viewed 14 May 2020. 

592  ibid. 
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 a reportable offence was committed in exceptional circumstances;  

 the offending arose from willing sexual activity; 

 the offender was no more than 10 years older than the victim; 

 the victim was not younger than 14 years of age; and 

 the court is satisfied that: 

o there was no abuse, coercion or breach of trust, and 

o the offender does not pose a risk to the lives or sexual safety of the community. 

Mistake as to age 

9.80 As discussed in Chapter 6, the Criminal Code provides a similarity of age defence for a 

number of sexual offences against a child under the age of 16 years. Such a defence can only 

be relied upon if the accused believed on reasonable grounds that the child was at least 16 

years of age and the accused was no more than three years older than the child at the time 

of the offence.594  

9.81 The circumstances of the offence in the Supreme Court of Appeal judgment Riggall –v– The 

State of Western Australia (see discussion in Chapter 6) involved willing sexual relations 

where the accused held an honest and reasonable belief that the victim was older than 16 

years of age. Although the accused could not rely upon a similarity of age defence (he was 

22 years of age at the time of the offence) he was given a spent conviction on appeal. 

Despite what Justice Wheeler described as the ‘very exceptional circumstances’595 of the case, 

mandatory registration as a reportable offender still applied.  

9.82 The Committee notes that the Law Reform Commission’s Recommendation 3 (regarding 

exceptional circumstances) includes offending arising from willing sexual activity where the 

offender holds an honest and reasonable (but mistaken) belief that the victim is not less than 

16 years of age.596  

9.83 The Committee concludes that it is reasonable for a court to have a capacity to determine 

that registration as a reportable offender is inappropriate or unnecessary where: 

 a reportable offence was committed in exceptional circumstances; and  

 the offender held an honest and reasonable, but mistaken belief, that the victim was 

aged 16 years or older. 

9.84 The Committee is of the view that it is also reasonable for the onus of proof to be on the 

offender to demonstrate that the offending occurred in exceptional circumstances.   

Right of appeal and retrospective right of review 

9.85 The Committee considers that there should be a right of appeal against a decision of a court 

that offending occurred, or did not occur, in exceptional circumstances. 

                                                      
594  Criminal Code ss 321(9) and 321A(9). 

595  Riggall v The State of Western Australia [2008] WASCA 69 at 18. 

596  Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004: Final Report, 

Project No 101, January 2012, p 53. See: https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf. Viewed 14 May 2020. 

https://www.lrc.justice.wa.gov.au/_files/P101-FR.pdf


 

Chapter 9    Refining the scheme 131 

RECOMMENDATION 19 

(1) The Community Protection (Offender Reporting) Act 2004 be amended to give a person 

who has been found guilty of a reportable offence the right to apply to the court for an 

“Adult Registration Exemption Order” in relation to offending that occurred in exceptional 

circumstances involving all of the following: 

 willing sexual activity where there is no more than a 10 year age difference between 

the parties; 

 the victim was not less than 14 years of age; 

 there is no evidence of abuse, coercion or breach of trust; and 

 the offender does not pose a risk to the lives or sexual safety of the community. 

(2) An application for an “Adult Registration Exemption Order” for offending that occurred in 

exceptional circumstances (in accordance with Recommendation 19(1)) may be made by 

the offender but an application is not necessary for the court to make the order. 

 

RECOMMENDATION 20 

The Community Protection (Offender Reporting) Act 2004 be amended to give a person who has 

been found guilty of a reportable offence the right to apply to the court for an “Adult Registration 

Exemption Order” in relation to offending that occurred in exceptional circumstances and the 

offender held an honest and reasonable, but mistaken belief, regarding the age of the victim. 

 

RECOMMENDATION 21 

An application for a “Retrospective Adult Registration Exemption Order” for person that was 

mandatorily registered as a reportable offender under the current scheme for offending that 

occurred in exceptional circumstances (specified in Recommendations 19 and 20) may be made by 

the offender.  

 

RECOMMENDATION 22 

The decision of a court to make or not make an “Adult Registration Exemption Order” or a 

“Retrospective Adult Registration Exemption Order” in relation to offending that occurred in 

exceptional circumstances be subject to appeal by the offender or the prosecution. 

Removal from the Community Protection Offender Register 

9.86 As discussed in Chapter 2, the CPOR Act does not provide a mechanism to enable a child or 

young person to be removed from the CPOR Register. The Committee considers it 

reasonable that if a court determines that registration as a reportable offender is not 

appropriate and makes an order exempting a person from registration, that person’s details 

should be removed from the CPOR Register. 



 

132 Chapter 9    Refining the scheme 

RECOMMENDATION 23 

The Community Protection (Offender Reporting) Act 2004 be amended to provide for the removal 

of an offender’s name from the Community Protection Offender Register following a court making 

a “Juvenile Registration Exemption Order”, an “Adult Registration Exemption Order” or a 

“Retrospective Adult Registration Exemption Order”. 

 

 

 

Hon Matthew Swinbourn MLC 

Chairman
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APPENDIX 1 

STAKEHOLDERS, SUBMISSIONS AND PUBLIC HEARINGS 

Stakeholders invited to make a submission 

Number Name 

1 Hon Michelle Roberts MLA, Minister for Police 

2 Office of the Attorney General  

3 State Solicitor’s Office (WA) 

4 Western Australia Police Force 

5 Office of the Director of Public Prosecutions (WA) 

6 Aboriginal Legal Services Western Australia  

7 Legal Aid Western Australia 

8 Commissioner for Children and Young People (WA) 

9 Supreme Court of Western Australia 

10 District Court of Western Australia 

11 Magistrates Court (WA) 

12 Children's Court of Western Australia 

13 Law Society of Western Australia 

14 Criminal Lawyers Association of Western Australia  

15 Law Reform Commission of Western Australia 

16 Youth Legal Services WA 

17 Victims Support and Child Witness Service 

18 Mental Health Law Centre of Western Australia 

19 Youth Affairs Council of Western Australia 

20 Hon Simone McGurk MLA, Minister for Child Protection 

21 Hon Peter Tinley MLA, Minister for Youth  

22 Children's Juvenile Corrective Services Western Australia 

23 Hon Lisa Neville MLA, Minister for Police (Vic) 

24 Hon Jill Hennessy MLA, Attorney-General (Vic) 

25 State Solicitor's Office (Vic) 

26 Victoria Police 

27 Office of the Director of Public Prosecutions (Vic)  

28 Aboriginal Legal Services of Victoria 

29 Legal Aid of Victoria 
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Number Name 

30 Commissioner for Children and Young People (Vic) 

31 Supreme Court of Victoria  

32 County Court of Victoria 

33 Magistrates Court (Vic) 

34 Children’s Court (Vic) 

35 Law Institute Victoria 

36 Law Reform Commission of Victoria  

37 Youth Legal Services Victoria  

38 Hon Luke Donnellan MLA, Minister for Child Protection (Vic) 

39 Hon Ben Carroll MLA, Minister for Crime Prevention; Corrections; Youth Justice; 

Victim Support (Vic) 

40 Hon Gabrielle Williams MLA, Minister for Youth (Vic) 

41 Hon Nicole Manison MLA, Minister for Police, Fire and Emergency Services (NT) 

42 Department of the Attorney General (NT) 

43 State Solicitor’s Office (NT) 

44 Northern Territory Police 

45 Office of the Director of Public Prosecutions (NT) 

46 North Australian Aboriginal Justice Agency  

47 Northern Territory Legal Aid Commission 

48 Office of the Children's Commissioner Northern Territory 

49 Northern Territory Supreme Court 

50 Northern Territory Local Court 

51 Children's Court (NT) 

52 Law Society of Northern Territory  

53 Criminal Lawyers Association of the Northern Territory 

54 Law Reform Commission of Northern Territory 

55 Hon Michael Gunner MLA, Minister for Children (NT) 

56 Territory Families 

57 Hon Dale Wakefield, Minister for Territory Families (NT) 

58 Hon Corey Wingard, Minister for Police (SA) 

59 Hon Vickie Chapman, Attorney-General (SA) 

60 Crown Solicitor's Office (SA) 

61 South Australian Police 

62 Office of the Director of Public Prosecutions (SA) 



 

Appendix 1     Stakeholders, submissions and public hearings  135 

Number Name 

63 Aboriginal Legal Rights Movement (SA) 

64 Legal Service Commission of South Australia 

65 Commissioner for Children and Young People (SA) 

66 Supreme Court of South Australia 

67 District Court of South Australia 

68 Magistrates Court (SA) 

69 Youth Court (SA) 

70 Law Society of South Australia 

71 South Australian Law Reform Institute 

72 Hon Rachel Sanderson, Minister for Child Protection (SA) 

73 Commissioner for Children and Young People (Tas)  

74 Hon Michael Ferguson MP, Minister for Police (Tas) 

75 Hon Elise Archer MP, Attorney-General; Minister for Justice (Tas) 

76 State Solicitors Office (Tas) 

77 Tasmania Police 

78 Office of the Director of Public Prosecutions (Tas) 

79 Tasmanian Aboriginal Community Legal Services 

80 Legal Aid Commission Tasmania 

81 Supreme Court of Tasmania 

82 Magistrates Court (Tas) 

83 Law Society of Tasmania  

84 Criminal Law Committee (Tas) 

85 Tasmanian Law Reform Institute 

86 Hon Roger Jaensch MP, Minister for Human Services (Tas) 

87 Hon Mick Gentleman MLA, Minister for Police (ACT) 

88 Hon Gordon Ramsay MLA, Attorney General (ACT) 

89 ACT Government Solicitor 

90 ACT Policing, Australian Federal Police 

91 Office of the Director of Public Prosecutions (ACT) 

92 Legal Aid (ACT) 

93 Youth Legal Services (ACT)  

94 Commissioner for Children and Young People (ACT) 

95 Supreme Court of the Australian Capital Territory 

96 Magistrates Court of the Australian Capital Territory 
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Number Name 

97 Children's Court of the Australian Capital Territory 

98 Law Society of Australian Capital Territory  

99 Law Reform Advisory Council (ACT) 

100 Youth Law Centre (ACT) 

101 Hon Rachel Stephen-Smith MLA, Minister for Children, Youth and Families (ACT) 

102 Aboriginal Legal Services (NSW/ACT) Limited 

103 Hon David Elliott, Minister for Police and Emergency Services (NSW) 

104 Hon Mark Speakman, SC MP, Attorney General (NSW) 

105 Crown Solicitor’s Office (NSW) 

106 New South Wales Police Force 

107 Office of the Director of Public Prosecutions (NSW) 

108 Legal Aid of New South Wales 

109 Office of the Advocate for Children and Young People (NSW) 

110 Supreme Court of New South Wales 

111 District Court of New South Wales 

112 New South Wales Local Court 

113 Children's Court (NSW) 

114 Law Society of New South Wales 

115 Law Reform Commission of New South Wales 

116 Hon Gareth Ward, Minister for Families, Communities and Disability Services 

(NSW) 

117 Child Protection Practice Group (NSW) 

118 Juvenile Justice (NSW) 

119 Hon Mark Ryan MP, Minister for Police (Qld) 

120 Hon Yvette D’Ath MP, Attorney-General and Minister for Justice (Qld) 

121 Crown Solicitor’s Office (Qld) 

122 Queensland Police 

123 Office of the Director of Public Prosecutions (Qld) 

124 The Aboriginal and Torres Strait Islander Legal Service Ltd (Qld) 

125 Legal Aid of Queensland 

126 Queensland Family and Child Commission 

127 Supreme Court of Queensland 

128 Brisbane District Court 

129 Magistrates Court (Qld) 
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Number Name 

130 Brisbane Children's Court 

131 Queensland Law Society 

132 Law Reform Commission of Queensland 

133 Hon Dianne Farmer MP, Minister for Child Safety, Youth and Women (Qld) 

134 Sarah McNaughton, Office of the Commonwealth Director of Public Prosecutions 

135 High Court of Australia 

136 Australian Criminal Intelligence Commission 

137 Law Council of Australia 

138 Australian and New Zealand Association for the Treatment of Sexual Abuse 

139 Australian Federal Police 

140 Dr Stephen Donahue QC, Solicitor-General (Cth) 

 

Submissions received 

Number From 

1 Private citizen  

2 Hon Mark Ryan MP, Queensland Minister for Police 

3 Magistrates Court of Western Australia 

4 Children's Court of New South Wales 

5 Private citizen 

6 Magistrates' Court of Victoria 

7 Legal Services Commission of South Australia 

8 Private citizen 

9 Aboriginal Legal Service of Western Australia Limited 

10 Legal Aid Western Australia 

11 Hon Peter Tinley MLA, Minister for Youth 

12 Children's Court of Western Australia 

13 Hon Alison Xamon MLC 

14 Private citizen 

15 South Australia Police 

16 Commissioner for Children and Young People Western Australia 

17 Private citizen 
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Number From 

18 Commonwealth Director of Public Prosecutions 

19 Private citizen 

20 Hon Lisa Neville MP, Government of Victoria 

21 Western Australia Police Force 

22 Children's Court of Victoria 

23 Youth Legal Service 

24 The Law Society of Western Australia 

25 Geoff Taylor 

26 Department of Justice 

27 Hon Simone McGurk MLA, Minister for Child Protection 

28 Private citizen 

29 Private citizen 

30 Private citizen 

 

Public hearings 

Date Participants  

14 August 2019 Commissioner for Children and Young People 

 Colin Pettit, Commissioner 

 Patricia Heath, Director, Policy and Research 

 Lynton Bennett, Principal Policy Officer 

21 August 2019 Legal Aid Western Australia 

 Claire Rossi, Lawyer, Youth Law Team, Criminal Law Division 

 Sarah Dewsbury, Lawyer, Youth Law Team, Criminal Law Division 

26 August 2019 Youth Legal Service 

 Sally Dechow, Solicitor  

 Deborah Donovan, Solicitor 

26 August 2019 Children’s Court of Western Australia 

 Judge Julie Wager, President 

26 August 2019 Magistrates Court of Western Australia 

 Steven Alex Heath, Chief Magistrate 
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Date Participants  

26 August 2019 Office of the Director of Public Prosecutions  

 Amanda Forrester, Director of Public Prosecutions 

 Katie Goddard-Borger, Practice Manager 

27 August 2019 Dr Russell Pratt, Director, Prime Forensic Psychology 

04 September 2019 Aboriginal Legal Service of Western Australia 

 Peter Collins, Director, Legal Services 

25 September 2019 Western Australia Police Force  

 Chris Dawson, Commissioner of Police  

 Colin Blanch, Deputy Commissioner of Police 

 Sharron Leonhardt, Detective Superintendent, Sex Crime Division 

 Martyn Clancy-Lowe, Registrar, Community Protection Offender 

 Register 

 

 



 

140  Appendix 2     Legislative Amendments to the CPOR Act 

APPENDIX 2 

LEGISLATIVE AMENDMENTS TO THE COMMUNITY PROTECTION 

(OFFENDER REPORTING) ACT 2004 

Amendments to the Act 

2.1 Three amendment acts have made a number of changes to the CPOR Act, including 

broadening and tightening reporting requirements; increasing penalties for a breach of 

reporting obligations and enabling public disclosure of certain information on reportable 

offenders. 

Community Protection (Offender Reporting) Amendment Act 2007 

2.2 The Community Protection (Offender Reporting) Amendment Act 2007 (First Amendment Act) 

came into operation on 1 July 2008 and introduced the following changes to reporting 

requirements for reportable offenders: 

 disclosure of: 

o telephone numbers and email addresses; 

o the name of any internet service provider or internet carriage service that they use; 

o any online chat name used when communicating via the internet; and 

o details of any website or internet communications service where the offender’s name 

(either real, alias, email or chat) is used;597 

 advising police of their intended absence and travel plans when away for seven or more 

consecutive days;598 

 reporting their intended absence to police when leaving Western Australia for any period 

of time;599 

 providing, within seven days of their return to Western Australia, their passport and any 

other documents that indicate information about their travels abroad.600 

2.3 The purpose of the First Amendment Act was to: 

 tighten reporting requirements in relation to the online environment and travel 

movements of offenders and add to the reportable offences that bring offenders within 

the scope of the CPOR Act;601 

 strengthen the capacity of WA Police to monitor the activities of convicted child sex 

offenders to enhance the protection of children in the community.602 

2.4 The following offences were also added as reportable offences under the CPOR Act: 

                                                      
597  Community Protection (Offender Reporting) Act 2004, s 26. 

598  ibid., s 29A. 

599  ibid., s 30. 

600  ibid., s 32(2)(a). 

601  Hon Jon Ford MLC, Minister for Employment Protection Representing the Minister for Police, Western Australia, 

Legislative Council, Parliamentary Debates (Hansard), 9 April 2008, p 2036. 

602  ibid.  
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 online predator offences introduced following amendments to the Criminal Code in 

2006;603 

 offences for using electronic communication to procure, or expose to indecent matter, a 

child under 16 or 13;604 

 offences for child sex offenders habitually consorting with another child sex offender and 

being in or near a place where children are regularly present.605 

2.5 During debate on the First Amendment Act, an amendment was proposed to provide the 

court with limited discretion regarding registration of young offenders. This would be 

exercisable where a young offender has been found guilty of a class 2 offence; receives no 

penalty and the court is satisfied they pose no risk to the lives or sexual safety of one or 

more persons.606 

2.6 A number of arguments were made in support of the amendment, including that the 

purpose of the CPOR Act was not to capture low risk young offenders and that registration is 

a significant form of punishment for a child.607 

2.7 The amendment was not supported by the government, which expressed a number of 

concerns, including that the court may apply the proposed limited discretion to any Class 2 

offences, not just minor ones.608  

Community Protection (Offender Reporting) Amendment (No.2) Act 2012  

2.8 The Community Protection (Offender Reporting) Amendment (No.2) Act 2012 (Second 

Amendment Act), came into operation on 15 March 2012 and introduced further 

amendments ‘to ensure that families and communities have information on known sex 

offenders, which will assist with the protection and safety of children’.609 This enabled the 

public to apply to WA Police to access certain online information on reportable offenders. 

2.9 Applications from the public can result in: 

 publication of the image and locality of certain categories of offenders for the purposes 

of enhanced public awareness and safety, including dangerous sexual offenders subject 

to supervision orders under the Dangerous Sexual Offenders Act 2006 and those 

considered high risk; 

 confirmation by the Commissioner to parents or guardians that a person who has 

regular, unsupervised access to their child or children is a reportable offender. 

2.10 The Second Amendment Act also introduced the online public disclosure of reportable 

offenders that have failed to comply with their reporting obligations or provided a false or 

                                                      
603  Community Protection (Offender Reporting) Act 2004, s 115A. 

604  ibid., Schedule 2.  

605  ibid.  

606  Mr R.F. Johnson MLA, Western Australia, Legislative Assembly, Parliamentary Debates (Hansard), 8 April 2008, 

p 1980. 

607  ibid.; Mr C.C. Porter MLA, Western Australia, Legislative Assembly, Parliamentary Debates (Hansard), 8 April 2008, p 

1986. 

608  Hon J.C. Kobelke MLA, Minister for Police and Emergency Services, Western Australia, Legislative Assembly, 

Parliamentary Debates (Hansard), 8 April 2008, p 1982. 

609  Hon Peter Collier MLC, Minister for Energy Representing the Minister for Police, Western Australia, Legislative 

Council, Parliamentary Debates (Hansard), 1 December 2011, p 10328. See also Western Australia, Legislative 

Council, Standing Committee on Uniform Legislation and Statutes Review, Report 73, Community Protection 

(Offender Reporting) Amendment Bill 2011, 16 August 2012 and Community Protection (Offender Reporting) Act 

2004, Statutory Review, Final Report September 2012, p 6. 
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misleading report to the police and police are also unaware of their location or 

whereabouts.610 

Community Protection (Offender Reporting) Amendment Act 2012  

2.11 The Community Protection (Offender Reporting) Amendment Act 2012 (Third Amendment 

Act) came into operation on 3 December 2012. It implemented National Working Party 

recommendations arising out of a review of the corresponding New South Wales legislation 

to ensure Western Australia met national requirements.611 These included: 

 increasing penalties for breaching reporting obligations, providing false or misleading 

information or failing to comply with the terms of a prohibition order from two to five 

years’ imprisonment;612 

 ensuring that reportable offenders are unable to change their name without first seeking 

the Police Commissioner’s approval;613 

 ensuring that passwords that accompany a reportable offender’s email address or 

internet use are reported to police;614 

 the definition of ‘regular unsupervised contact with a child’ reducing from 14 days in any 

12 month period to three days;615 

 adding non-familial kidnapping and child stealing as Class 2 reportable offences;616 

 restricting access to the CPOR Register from applications under the Freedom of 

Information Act 1992.617 

2.12 The Third Amendment Act expanded the powers of the court relating to the enforcement of 

protection orders, which prevent a reportable offender from engaging in certain lawful 

behaviour, such as residing in certain locations.618 It also provided police with power to 

monitor compliance with protection orders619 and to enable the court to order a reportable 

offender undergo treatment in the community upon their release from custody.620 

 

 

 

                                                      
610  Hon Peter Collier MLC, Minister for Energy, Western Australia, Legislative Council, Parliamentary Debates 

(Hansard), 1 December 2011, p 10329. See also https://www.wa.gov.au/service/security/law-enforcement/access-

registered-sex-offender-information. Viewed 17 December 2019 and https://www.wa.gov.au/service/security/law-

enforcement/access-registered-sex-offender-information. Viewed 23 December 2019. 

611  Hon Peter Collier MLC, Minister for Energy, Western Australia, Legislative Council, Parliamentary Debates 

(Hansard), 17 May 2012, p 2763. 

612  Community Protection (Offender Reporting) Act 2004, s 64. 

613  ibid., Part 4A. 

614  ibid., s 26(1)(df). 

615  ibid., s 85J(4). 

616  ibid., Schedule 2. 

617  Freedom of Information Act 1992, Schedule 1, clause 14(5)(f). 

618  Community Protection (Offender Reporting) Act 2004, s 87. 

619  ibid., s 94C. 

620  ibid., s 94A. 

https://www.wa.gov.au/service/security/law-enforcement/access-registered-sex-offender-information
https://www.wa.gov.au/service/security/law-enforcement/access-registered-sex-offender-information
https://www.wa.gov.au/service/security/law-enforcement/access-registered-sex-offender-information
https://www.wa.gov.au/service/security/law-enforcement/access-registered-sex-offender-information
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APPENDIX 3 

SCHEDULES 1 AND 2 OF THE COMMUNITY PROTECTION (OFFENDER 

REPORTING) ACT 2004 
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APPENDIX 4 

ADVICE FROM WA POLICE: REPORTABLE OFFENCES THAT CAN BE 

REFERRED TO A JUVENILE JUSTICE TEAM 
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APPENDIX 5 

SEX OFFENDERS REGISTRATION ACT 2004 (VIC): REGISTRATION 

EXEMPTION ORDERS 
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APPENDIX 6 

SEX OFFENDERS REGISTRATION ACT 2004 (VIC): SCHEDULE 5 – SPECIFIED 

OFFENCES 
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APPENDIX 7 

RECOMMENDATION 3, LAW REFORM COMMISSION OF WA, COMMUNITY 

PROTECTION (OFFENDER REPORTING) ACT 2004: FINAL REPORT 
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GLOSSARY 

Term Definition 

adolescence The developmental period between childhood and adulthood. 

Age of consent The legal age under which sexual activity is prohibited (16 years of 

age). 

ANCOR Australian National Child Offender Register. 

Bill Community Protection (Offender Reporting) Bill 2004. 

child A person below the age of 18 years. 

Committee Standing Committee on Environment and Public Affairs. 

corresponding 

reportable offender 

A person registered as a reportable offender in another jurisdiction 

who is residing in Western Australia.  

CPOR Act Community Protection (Offender Reporting) Act 2004. 

CPOR Register Community Protection Offender Register. 

Criminal Code Criminal Code Act Compilation Act 1913. 

Discussion Paper Law Reform Commission of Western Australia, Community Protection 

(Offender Reporting) Act 200: Discussion Paper, Project No 101, 

February 2011. 

DPP Director of Public Prosecutions. 

DoC Department of Communities. 

FASD Fetal Alcohol Spectrum Disorder. 

Final Report Law Reform Commission of Western Australia, Community Protection 

(Offender Reporting) Act 200: Final Report, Project No 101, January 

2012. 

harmful sexual 

behaviour 

Sexual behaviour that is not age-appropriate; is obsessive, coercive, 

aggressive, degrading, violent or causes harm to the child or others; or 

involves a substantial difference in age or developmental ability of 

participants. 

J-SOAP-II Juvenile Sex Offender Assessment Protocol II. 

juvenile justice The criminal justice approach to dealing with persons under the age of 

18 years who have, or are alleged to have, committed offences.  

juvenile offender A person who commits an offence when they are aged under 18 years. 

Law Reform 

Commission 

Law Reform Commission of Western Australia. 
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Term Definition 

mandatory registration Registration as a reportable offender that automatically occurs when a 

person is sentenced for a reportable offence (as opposed to a court or 

other decision maker deciding whether or not a person should be a 

reportable offender). 

minimum sentencing 

threshold 

Exemptions to mandatory registration based on sentence severity.  

National Scheme National approach to child protection offender registration adopted by 

the Australasian Police Ministers’ Council. 

NSW Act Child Protection (Offenders Registration) Act 2000 (NSW). 

Offender Reporting 

Order 

A court order that requires an offender who is found guilty of an 

offence (that is not a Class 1 or 2 offence) comply with the reporting 

obligations of the CPOR Act. 

recidivism Criminal reoffending, measured by rearrest, reconviction or return to 

prison. 

Regulations Community Protection (Offender Reporting) Regulations 2004. 

reportable offence Offences generally involving sexual offences against children and set 

out in Schedules 1 and 2 of the CPOR Act. 

reporting 

conditions/reporting 

obligations 

The initial and ongoing requirement to provide up-to-date personal 

details and travel plans to WA Police. The frequency of reporting is 

determined by WA Police. 

reporting period The period for which a reportable offender must report to WA Police. 

The reporting period is determined by the class and frequency of the 

reportable offence committed by the offender. 

Royal Commission The Royal Commission into Institutional Responses to Child Sexual 

Abuse. 

Sentencing Act  Sentencing Act 1995. 

sex offender A person who has committed a sexual offence. 

sexting Sharing of sexualised images using a computer or a smartphone. 

SOMS Sex Offender Management Service. 

spent conviction A conviction that generally does not need to be disclosed to others or 

for National Police Clearance purposes. A spent conviction order may 

be made by a sentencing court if it is satisfied that the offender is 

unlikely to offend again and taking into account the previous good 

character of the offender or the minor nature of the offence. 

statutory offence 

exemption 

Exemptions to mandatory registration based on the type of offence. 
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Term Definition 

Statutory Review WA Police, Statutory Review Community Protection (Offender 

Reporting) Act 2004 Final Report, September 2012. 

Victorian Act Sex Offenders Registration Act 2004 (Vic). 

VLRC Victorian Law Reform Commission. 

WA Police Western Australia Police Force. 

willing sexual activity Sexual activity that is willing (but not legally consensual) when one or 

both of the parties are under 16 years of age. 

YOA Young Offenders Act 1994. 

young person A person aged between 10 and 24 years. 

Youth Justice Youth Justice Services division of the Department of Justice. 
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The following is an extract from Schedule 1 of the Legislative Council Standing Orders:

'2. Environment and Public Affairs Committee

2.1 An Environment and Public Affairs Committee is established.

2.2 The Committee consists of 5 Members.

2.3 The functions of the Committee are to inquire into and report on –

(a) any public or private policy, practice, scheme, arrangement, or project whose 
implementation, or intended implementation, within the limits of the State is affecting, 
or may affect, the environment;

(b) any Bill referred by the Council; and

(c) petitions.

2.4 The Committee, where relevant and appropriate, is to assess the merit of matters or 
issues arising from an inquiry in accordance with the principles of ecologically sustainable 
development and the minimisation of harm to the environment.

2.5 The Committee may refer a petition to another Committee where the subject matter of the 
petition is within the competence of that Committee.

2.6 In this order “environment” has the meaning assigned to it under section 3 (1) and (2) of the 
Environmental Protection Act 1986.'
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