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EXPLANATORY MEMORANDUM 
 

Road Traffic Amendment (Immobilisation, Towing and 
Detention of Vehicles) Bill 2020  

 

The Road Traffic Amendment (Immobilisation, Towing and Detention of Vehicles) Bill 
2020 addresses measures taken by private citizens to manage unwanted parking of 
motor vehicles.  It focuses on wheel clamping and other means of vehicle immobilisation, 
as well as on towing and detention.  It provides for compliance and enforcement activities 
and makes appropriate administrative arrangements. 
 
The substantive provisions to address immobilisation, towing and detention are to be 
inserted in the Road Traffic Act 1974. 
 
Private use of immobilisation devices will be severely curtailed.  It will be allowed where 
there is consent that is express and that relates to the particular occurrence.  Alternatively, 
implied consent will suffice, though not in the context of a parking agreement.  It is 
envisaged that such devices will still find a use as a measure for securing a motor vehicle 
from theft.       
 
Experience in other States shows that, deprived of the immobilisation option, people turn 
to towing, and with that comes potential problems.  It is not intended to replace 
immobilisation with towing.  Accordingly, the towing option is to be the subject of a regime 
of regulation.  The Bill will regulate when and how a vehicle may be towed from private 
land and a number of steps that must be taken before a vehicle that is parked on private 
property may be towed, including prescribed signage, approved towing agreements, and 
waiting periods.  It addresses where the driver returns before the towing takes place.  It 
provides for reporting requirements, prescribed charges and approved storage yards. 
 
Aspects of the regime will be relaxed where the vehicle in question is causing a hazard 
or an unreasonable obstruction. 
 
Detaining a motor vehicle in other circumstances is also to be curtailed.   
 
Consequential amendments are to be made to the Road Traffic (Administration) Act 2008.  
Amendments in that Act will adapt and apply compliance and enforcement functions 
currently used in the regulation of vehicle mass, dimension and loading requirements 
(MDLR).  Also, they will make provision for administrative matters; it is envisaged that the 
Minister for Transport will be the Minister responsible for the substantive provisions and 
for the compliance and enforcement functions.  The CEO of the Department principally 
assisting the responsible Minister will be able to appoint wardens to perform those 
functions; the practical reach of the provisions might be extended where those wardens 
are officers of local authorities.   
 
The Bill has been drafted against a backdrop of agency principles, for example an owner 
of a vehicle could send someone else to retrieve it on their behalf. 
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Similarly, the offence provisions in the Bill operate against the backdrop of the Criminal 
Code, notably Chapter V dealing with criminal responsibility.  
 
Provisions in the Bill that provide for regulations are illustrative; they do not derogate from 
the general regulation making provisions in s.111 of the Road Traffic Act 1974 and s.143 
of the Road Traffic (Administration) Act 2008.   
 
 

PART 1 — PRELIMINARY 
 
 
CLAUSE 1 
 
The short title of the proposed Act is the Road Traffic Amendment (Immobilisation, Towing 
and Detention of Vehicles) Act 2020. 
 
 
CLAUSE 2 
 
This Part will come into operation on the day the Act receives Royal assent.  Part 2 comes 
into operation on a day to be fixed by proclamation.   
 
 

PART 2 — ROAD TRAFFIC ACT 1974 AMENDED 
 
 
CLAUSE 3 
 
This provides that this Part will amend the Road Traffic Act 1974.   
 
 
CLAUSE 4 
 
This replaces a heading in the Road Traffic Act 1974; it becomes – ‘Part 6 – Unlawful 
interference with motor vehicles’. 
 
 
CLAUSE 5 
 
This inserts the new heading ‘Part 6A — Immobilisation, towing and detention of motor 
vehicles’ and inserts the following substantive provisions (the new Part 6A of the Road 
Traffic Act 1974): 
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Division 1 - Preliminary 
 
Proposed s.91 – ‘Terms used’ 
 
This defines various terms in the new provisions.  They are: 
 
 
Authorised This has the meaning given in s.93.  It is relevant action 
Enforcement carried out under lawful authority. 
action    
 
 
Business day A day other than a Saturday, a Sunday, or a public holiday 

throughout the State.  It is to be read, in particular, with the  
requirement in proposed s.102(2) to provide a copy of a 
‘towing arrangement’.  

 
 
Commencement  The day on which the new substantive provisions come into 
day    operation. 
 
 
Consent This has the meaning given in s.92.  Consent must be express 

and relate to the particular relevant occurrence; though it can 
be implied if it takes place outside of a parking context. 

 
 
Controller   The person who is in control of the premises.  
 
 
Driver The person who was driving, or otherwise in charge of, a 

relevant motor vehicle when it was parked.  The category of 
people who might be ‘in charge of’ a motor vehicle is 
potentially open.  Generally, the term ‘in charge of’ recognises, 
or is a means of imposing, responsibilities that a person has 
for a vehicle. 

 
 
Load The actions by which a motor vehicle may be readied for 

removal by a tow truck.  The definition reflects technology and 
practices in the vehicle towing industry. 

 
 
On-site release This has the meaning given in s.100(2).  An amount to 
charge  release a motor vehicle that has been loaded for towing, but 

has not been towed. 
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Parked For this definition a motor vehicle is ‘parked’ if it is ‘parked’, 
‘stood’ or ‘left’.  Those words occur in the State’s road laws.  
To some extent their meanings overlap.  The intent is to 
encompass all of the ways in which a vehicle can come to be 
on premises.   

 
 
Parking agreement An agreement for the parking of a motor vehicle on premises.  

But not an agreement in which the parking aspect is incidental 
to the agreement.  It features in s.92: parking agreements are 
not agreements for which there can be implied consent.  Also, 
it plays a role in an exception to the s.105E prohibition on 
detaining a motor vehicle. 

 
 
Parking facility  A place for parking vehicles where access is by permanent  

infrastructure.  It is intended to cover, in particular, commercial 
parking facilities.  It is to be read, in particular, with 
s.105E(2)(e) by which a parking facility may detain a motor 
vehicle.     

 
 
Public entity A list of public, as opposed to private, entities that carry out 

legislative functions.  It is to be read, in particular, with 
proposed s.95(2)(d), s.96(2)(a)(iii) and (v), and s.105E, which 
allow such an entity to immobilise, tow or detain a motor 
vehicle.        

 
 
Relevant person This meaning of this term varies in the provisions with the 

context.  It has three meanings.  First, it means the person 
who is entitled to immediate possession of the motor vehicle.  
The idea of ‘immediate possession’ is established in the 
common law.  It is to be contrasted, for example, with a 
conditional entitlement. It is a key concept in WA road laws 
with respect to the definition of ‘owner’ when it comes to 
vehicles.  Second, in certain parking situations it means the 
person who was driving or otherwise in charge of the motor 
vehicle when it was relevantly parked.  Otherwise it means 
the driver.  

 
 
Security interest An interest as defined in the Personal Property Securities Act 

2009 (Commonwealth) s.12.  Also a possessory lien or 
pledge: this might arise, for example, where someone has 
carried out work on the motor vehicle.  Excluded is an interest 
that only arises under a parking agreement or only in 
connection with a motor vehicle being parked at premises.  
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Security power A power over a motor vehicle under a ‘security interest’.  Such 
a power is to be a legitimate basis for immobilising, towing or 
detaining a vehicle. 

 
 
Storage charges Any charges imposed in relation to storage consequential 

upon the towing of a motor vehicle.  Three paragraphs in the 
definition provide illustrative examples.  It is to be read, in 
particular, with proposed s.105A (re: maximum charges), 
s.105B (re: types of charges) and s.105C (re: who must pay 
them). 

 
 
Storage yard A place used for storing motor vehicles that have been towed.  

It is to be read, in particular, with proposed s.101, s.103 and 
s.104. 

 
 
Tow By including other activities related to the removal of motor 

vehicles (i.e. ‘carry’ and ‘lift’), this definition reflects 
technology and practices in the vehicle towing industry. 

 
 
Towing   This has the meaning given in s.94.  An agreement between 
arrangement  a controller and a towing business for removing motor 

vehicles. 
 
 
Towing charges A charge imposed in relation to the towing of a motor vehicle.  

Three paragraphs in the definition provide illustrative 
examples.  It is to be read, in particular, with proposed 
s.100(5), s.105 (re: maximum charges) and s.105C (re: who 
must pay them). 

 
 
Tow truck A motor vehicle used or intended to be used to tow another 

motor vehicle. The definition is broad so as to encompass 
future towing techniques as well as to forestall people 
attempting to circumvent the provisions by using non-
specialist means (e.g. a towbar on a sports utility vehicle). 

 
 
Tow truck driver Means a person who drives a tow truck for the purpose of 

 towing motor vehicles. 
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Proposed s.92 – ‘Term used: consent’ 
 
Immobilisation (s.95), towing (s.96(2)(ii)) and detention (s.105E) are allowed with the prior 
‘consent’ of the ‘relevant person’ (which here includes a person who appears to be a 
‘relevant person’).  This provision defines what will amount to consent.  In a parking 
context consent is to be express and is to relate to a particular occurrence of 
immobilisation, towing or detention.  Outside of a parking context, consent can be express 
or implied; vehicle servicing, vehicle transport and long-term vehicle storage are possible 
examples of where this might apply.        
 
 
Proposed s.93 – ‘Term used: authorised enforcement action’ 
 
This defines the term ‘authorised enforcement action’.  It is action carried out under lawful 
authority: police functions, fines enforcement, at the behest of a court, by a ‘public 
authority’, or under a written law of the Commonwealth.  The aim is that this, together 
with the definition of ‘public authority’ and s.94(2)(b), s.96(2)(b) and s.96(2)(a)(iii), will 
constrain written laws from authorising a private person in his, her or its private capacity.  
 
 
Proposed s.94 – ‘Term used: towing arrangement’ 
 
This defines the term ‘towing arrangement’ and makes provision for related administrative 
action.  It is to be read with, in particular, s.97(1) by which it is to be an offence to tow a 
motor vehicle from a place, amongst other things, without a document that records a 
relevant arrangement.   
 
Such an arrangement will be an agreement between the controller of premises and 
(generally) a towing business for the towing of vehicles from those premises.  It is to be 
in a form approved by the CEO.  It may be in specific terms or it may address classes of 
vehicle or classes of person.   
 
Each agreement must include a call-out charge to be paid by the controller.  This is to 
cover where a tow truck operator is called to the premises, but the motor vehicle is not 
towed, and no on-site release charge is paid.   
 
It is envisaged that the call-out charge will be equivalent, or near-equivalent, to the ‘on-
site release charge’.  This will mean that a towing business will not rely on towing a motor 
vehicle to receive a return for attending and doing preparatory work.  The intent is to 
reduce the scope of any perverse incentive to tow.  
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Division 2 – Immobilisation of vehicles 
 
Proposed s.95 – ‘Motor vehicles not to be immobilised’ 
 
Under s.95(1) it will be an offence to immobilise, or effectively immobilise, a motor vehicle 
by the nearby use of a device.  This, and ‘device’ in particular, is to be read in contrast to 
‘permanent infrastructure’ in the definition of ‘parking facility’.  And it does not encompass 
where Vehicle 1 is parked so that Vehicle 2 cannot be moved without Vehicle 1 first being 
moved. 
 
Under s.95(2) there is no offence if the action is with the consent of the ‘relevant person’, 
is ‘authorised enforcement action’, is done in the exercise of a ‘security power’, or is done 
by a public entity in the exercise of a power under and in accordance with a written law.  
 
 

Division 3 – Towing of vehicles 
 

Subdivision 1 – Towing regulated by this Division 
 
Proposed s.96 – ‘Application of Division’  
 
S.96(1) and (2) set out when Division 3 (s.96 to s.105C inclusive) does and does not 
apply. 
 
Under s.96(1) the Division applies to the towing by a tow truck of a motor vehicle at the 
bidding of a controller of land, and to consequential charges.   
 
Under s.96(2) it does not apply: 

• to the towing of a motor vehicle from an accident, incident, or breakdown on a road, 

• where the ‘relevant person’ consents, 

• to ‘authorised enforcement action’, 

• to the exercise of a ‘security power’, 

• under and in accordance with a written law, 

• in circumstances prescribed by regulation, nor 

• to charges consequential upon those examples.     
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Subdivision 2 – Towing 
 
Proposed s.97 – ‘Towing parked motor vehicles prohibited unless requirements 
satisfied’ 
 
Under s.97(1) it is an offence for a tow truck operator to tow a motor vehicle from a place.   
It sets out when it will not be an offence.  It is if all of the following apply: 

• there is a relevant towing arrangement; 

• the tow truck operator must have given the CEO appropriate notice of prescribed 
vehicle details (e.g. make, registration, destination); 

• the tow truck operator has made any prescribed record of the matter; 

• a relevant sign was present if required by the regulations; 

• if (subject to s.97(2)) the vehicle has been there for at least the prescribed period; and  

• the ‘relevant person’ cannot be found after reasonable steps or they can, but the 
operator reasonably believes they cannot or will not move the vehicle in reasonable 
time.  

 
The requirement for appropriate notice is to equip the CEO to inform a ‘relevant person’ 
of the whereabouts of their vehicle should they enquire.      
 
S.97(2) relaxes those requirements where the motor vehicle is causing a hazard or an 
unreasonable obstruction.  There is no need for a relevant sign.  Also, if the vehicle is 
only moved as far as is necessary, two other requirements are relaxed.  The vehicle need 
not have been there a certain amount of time.  And no steps need be taken to find the 
‘relevant person’.  
 
S.97(3) provides scope for an operator to rely on the efforts of the controller to locate the 
‘relevant person’.  
 
S.97(4) follows on from s.97(3).  It is to be an offence for the controller to give the operator 
false or misleading information that is material in that regard.   
 
 
Proposed s.98 – ‘Regulations relating to towing requirements’ 
 
S.98 provides for regulations to be made concerning matters addressed in s.97. 
 
S.97(1)(b) envisages the disclosure or publication of information and s.97(1)(c) envisages 
record keeping by a tow truck operator.  S.98(1) allows the details to be determined by 
regulations. 
 
S.97(1)(d) envisages prescribed signage.  There will be cases where the ‘relevant person’ 
agrees about parking with the controller.  As that will not always be possible - the 
controller may not be present - there is a role for signage.  S.98(2) allows the details to 
be determined by regulations.   
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S.97(1)(e) envisages a waiting period.  S.98(3) allows for different periods to be 
prescribed depending on the circumstances.  
 
S.97(1)(f) envisages a person taking reasonable steps to find a ‘relevant person’.  S.98(4) 
allows for non-exhaustive options to be prescribed as reasonable steps in different 
circumstances. 
 
 
Proposed s.99 – ‘Release of vehicle that is being loaded onto tow truck’ 
 
S.99 applies where an operator has started, but not finished, loading a motor vehicle onto 
a tow truck, and a ‘relevant person’ agrees to move the vehicle in a reasonable time.   
 
Under s.99(2) the operator will commit an offence if he or she does not immediately 
release the vehicle without charge.  
 
 
Proposed s.100 – ‘Release of motor vehicle that has been loaded onto tow truck’ 
 
S.100 applies once a motor vehicle has been loaded, but not removed, and a ‘relevant 
person’ is present.     
 
Under s.100(2) the operator must inform the ‘relevant person’ that the vehicle will be 
released immediately on payment of a charge.  Non-compliance is an offence.    
 
Under s.100(3) the operator must immediately release the vehicle on payment.  Non-
compliance is an offence. 
 
Under s.100(4) the charge must not exceed the prescribed amount.  Non-compliance is 
an offence. 
 
 
Proposed s.101 – ‘Motor vehicle must be towed by most direct route to approved 
storage yard’ 
 
Where a motor vehicle is removed from a place it should be delivered to its destination in 
an efficient and timely manner.  
 
Under s.101(1) it is an offence for the operator to not take the most direct route or to take 
longer than reasonably necessary. 
 
Also under s.101(1), the storage yard to which the vehicle must be taken must have been 
approved by the CEO under s.104.   
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Proposed s.102 – ‘Copy of towing arrangement must be given’ 
 
S.102 is for transparency.  
 
Under s.102(1) a ‘relevant person’ or a policer officer may request the ‘towing 
arrangement’ that covers an operator’s towing activities with respect to their vehicle.  
Such a request can be made of the tow truck operator or, where the vehicle is in a storage 
yard, of the person in charge of the storage yard. 
 
Under s.102(2) an operator commits an offence by failing to comply with such a request 
as soon as reasonably practicable, and in any event within five ‘business days’.  
 
S.102(3) provides that a request under (1) can be made whether or not the vehicle has 
been released.  
 
S.102(4) provides that a person who enters into a towing arrangement with a controller 
of premises must ensure that each relevant tow truck operator and each relevant person 
in charge of a storage yard has a copy of the towing arrangement.  Non-compliance is an 
offence. 
 
Under s.102(5) regulations can be made relating to disclosure or publication of towing 
arrangements. 
 
 
Proposed s.103 – ‘Release from storage’ 
 
S.103 applies once a towed motor vehicle is in a storage yard.  
 
Under s.103(2), the person in charge of the yard is to release a vehicle as soon as 
practicable on request, and in any event within four hours.  Non-compliance is an offence.  
 
The person holding it must release it on demand.  It is not a condition of release that 
towing charges have been paid.  If not paid at the time of release or subsequently, they 
can pursue any towing charges and storage charges through the courts. 
 
Under s.103(3), only time between 9am and 5pm on a business day count towards those 
hours. 
 
S.103(4) provides for regulations to determine what must be done by way of release in 
particular types of circumstance.  
 
Proposed s.104 – ‘Approval of storage yards’ 
 
Under s.104(1) a person may apply to the CEO to approve storage yards for a tow truck 
operator or a class of such operators. Such a class might be those operators employed 
or engaged by a particular tow truck business, or it might be freelance operators in a 
locality.  
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S.104(2) provides for the formalities of such an application.  
 
Under s.104(3) the CEO may grant or refuse.  The CEO is to provide written notice.  The 
notice will be sent to the driver’s address in the Department of Transport’s records (or 
email address if they provide it).  In deciding whether to approve a storage yard, the CEO 
will consider its suitability, including: 

• its opening hours; 

• its accessibility; 

• its lay out; 

• its infrastructure; 

• the adequacy of after-hours arrangements; 

• contact details and name of the person or persons in charge at various times; 

• security arrangements; and 

• within what area the operator proposes to tow vehicles. 
 
The CEO is to refuse approval if the proposed yard is not appropriate or has inadequate 
facilities.  Under s.104(2) regulations may prescribe matters which the CEO is to consider.  
 
 

Subdivision 3 – Charges for towing and storage 
 
Proposed s.105 – ‘Towing charges’ 
 
Under s.105(1) it is to be an offence to charge more than the prescribed maximum by 
way of towing charges.      
 
S.105(2) provides that a maximum towing charge may be by reference to the amount of 
work undertaken or distance travelled. 
 
 
Proposed s.105A – ‘Storage charge’ 
 
Under s.105A(1) it is an offence for a person to charge more than the amount determined 
in accordance with the regulations for storing in a storage yard a motor vehicle that has 
been towed. 
 
Under s.105A(2) the maximum prescribed storage charge can vary by circumstance.  
 
 
Proposed s.105B – ‘Regulations may prohibit or restrict towing charges’ 
 
This provides that the regulations may provide for towing charges and storage charges 
and gives two examples.  One is that charges can be prohibited.  The other is that 
preconditions for such charges can be prescribed.  
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Proposed s.105C – ‘Liability for towing and storage charges’ 
 
The section deals with who is liable to pay towing charges and storage charges.    
 
S.105C(1) provides that the section applies if a vehicle has been towed in compliance 
with Division 4.  Accordingly, there is no liability to pay towing charges if the operator has 
not complied with Division 4.  
 
S.105C(2) provides that a relevant person is liable unless s.105C(3) applies; a person 
due such amounts should be able to pursue any relevant person.  
 
S.105C(3) provides for where the person who pays was not the driver.  That person may 
pursue the driver for that amount.  
 
S.105C(4) provides that unpaid charges may be pursued through the relevant court. 
 
 

Division 4 – Detention of vehicles 
 
Proposed s.105D – ‘Application of Division’ 
 
S.105D states when Division 3 does not apply.  It does not apply where there is an 
immobilisation as described in s.94(1), or after a motor vehicle has been towed (whether 
as addressed in the Bill or otherwise).   
 
Immobilisation is addressed by s.94, and vehicle storage after towing is addressed in 
proposed Division 3 (s.97 to s.105C inclusive). 
 
 
Proposed s.105E – ‘Motor vehicles not to be detained’ 
 
Under s.105E(1), it is to be an offence to not release a motor vehicle on demand to a 
‘relevant person’.  An example might be where people, by their physical presence and 
their manner, bar the ‘relevant person’ from accessing the vehicle.  Another is where 
Vehicle 1 is parked so that Vehicle 2 cannot be moved without Vehicle 1 first being 
moved.  It is also to be an offence to refuse to release without payment.      
 
Under s.105E(2) there is no such offence where the ‘relevant person’ has given express 
consent, where there is ‘authorised enforcement action’, where there is the exercise of a 
security power, under or in accordance with a written law, in (broadly) commercial parking 
facilities, or in circumstances prescribed by regulations.     
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Division 5 – Miscellaneous 
 
Proposed s.105F – ‘Abolition of distress damage feasant in relation to vehicles’ 
 
Distress damage feasant is a common law doctrine that recognises a self-help remedy 
for occupiers of land.  Such a person can detain goods where they have caused damage 
to the land with a view to recovering an amount to compensate.  In some cases, wheel-
clampers have sought to justify their actions with reference to distress damage feasant.  
 
S.105D abolishes distress damage feasant to the extent that it is inconsistent with the 
proposed new Part 6A.  
 
 
Proposed s.105G – ‘Part does not confer right to immobilise, tow or detain vehicle’ 
 
A person who does not have a right apart from the provisions in this Bill does not get them 
from the provisions in this Bill. 
 
 
Proposed s.105H – ‘Agreements for prohibited immobilisation, towing and 
detention services’ 
 
S.105H(1) provides that agreements have no effect to the extent that they are contrary to 
the new provisions.  
 
S.105H(2) provides that money cannot be recovered for services under such an 
agreement on or after when the new provisions come into operation.  Money can be 
recovered for such services before that time, if otherwise legal.  Also, money must be 
repaid for prohibited services provided, or that were to be provided, under such an 
agreement on or after when the new provisions come into operation   
 
S.105H(3) provides that where money is repayable under s.105H(2) it may be pursued 
through the relevant court. 
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PART 3 — ROAD TRAFFIC (ADMINISTRATION) ACT 2008 
AMENDED 

 
 
CLAUSE 6 – ACT AMENDED 
 
This Part amends the Road Traffic (Administration) Act 2008. 
 
 
CLAUSE 7 – SECTION 4 AMENDED 
 
This amends s.4 by inserting the definition of the term ‘RTA Part 6A compliance 
purposes’.  The term has the meaning it is given in s.28. 
 
 
CLAUSE 8 – SECTION 11 AMENDED 
 
S.11 relevantly provides that the CEO may enter into arrangements with a public or 
private body for that body to perform a function of the CEO.  Sub-section (5A) provides 
that the CEO may disclose information to such a body for such a purpose.  This amends 
s.(5A) to add information obtained by the CEO under Part 6A to the list of types of 
information that the CEO may disclose.  
 
 
CLAUSE 9 – SECTION 12 AMENDED 
 
S.12 lists the information that the CEO must disclose to the Commissioner of Police.  This 
amends s.12(2)(e) by adding information received under Part 6A.  The reason is that the 
Police might have to perform relevant functions.  Also, someone might report to the Police 
that their car has been stolen, when it has in fact been towed.  
 
 
CLAUSE 10 – SECTION 22 AMENDED 
 
Under s.22, the CEO of the agency principally assisting the Minister who administers the 
Road Traffic (Administration) Act 2008 may authorise a person to perform functions 
relating to a provision of a road law.  Not, though, for the Road Traffic Act 1974: under 
s.23 that is for the Commissioner of Police.  That arrangement is reflected in the current 
practice for the Minister for Road Safety to administer the Road Traffic Act 1974 and the 
Minister for Transport to administer the Road Traffic (Administration) Act 2008 and the 
other road laws.  
 
This amends s.22 so that the CEO can appoint wardens to perform functions relating to 
proposed Part 6A of the Road Traffic Act 1974.  
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CLAUSE 11 – SECTION 26 AMENDED 
 
Under s.26 a warden performing certain compliance functions must identify himself or 
herself.   This amends s.26 so that that requirement also applies to compliance functions 
relating to the proposed Road Traffic Act 1974 provisions.   
 
 
CLAUSE 12 – SECTION 28 AMENDED 
 
S.28 sets out a number of definitions for Part 4 of the Road Traffic (Administration) Act 
2008.  This adds the following definitions: 
 
 
RTA Part 6A The purposes of finding out whether the proposed Road Traffic Act 
compliance  1974 provisions are being complied with, and consequential 
purposes  investigations. 
 
 
RTA Part 6A Documents in any form associated with relevant immobilisation, 
Documentation towing or detention.  
 
 
RTA Part 6A An offence under the proposed Road Traffic Act 1974 provisions or 
offence a related offence under the Road Traffic (Administration) Act 2008. 
 
 
It also amends the definition of ‘MDLR offence’ by adding a reference to where an 
‘embargo notice’ (a notice to prohibit a person from dealing with a thing that cannot be 
seized or cannot readily be seized) is given in the context of the proposed Road Traffic 
Act 1974 provisions. 
 
 
CLAUSE 13 – SECTION 38 AMENDED 
 
S.28 sets out a number of definitions for Part 4 Division 3 of the Road Traffic 
(Administration) Act 2008.  It includes a definition of ‘vehicle’ that has a location 
component; provisions in that Division that use ‘vehicle’ apply where the vehicle is in a 
relevant location.  The amendment adds a location that is relevant to ‘RTA Part 6A 
compliance purposes’.          
 
 
CLAUSE 14 – PART 4 DIVISIONS 6A and 6B INSERTED 
 
This inserts powers of inspection and search modelled on those in the Road Traffic 
(Administration) Act 2008 for dealing with MDLR issues.  There will be cases involving 
the towing of vehicles where the MDLR provisions may also be relevant.  Use of the 
MDLR provisions as a model provides consistency. 
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Proposed s.61A – ‘Inspection of premises’ 
 
This section empowers officers to inspect premises associated with immobilisation, 
towing or detention for compliance with the provisions of RTA Part 6A.  In general terms, 
inspections of premises may be carried out with the consent of the occupier or during 
hours of operation of the business. 
 
The power to inspect premises is also relevant in the context of the function of the CEO 
to approve (or otherwise) a storage yard under proposed s.104.  
 
S.61A(1) is a definition of ‘premises’ that is intended to capture all premises that are 
associated with immobilisation, towing or detention.   
 
S.61A(2) provides that an officer may inspect (rather than ‘search’) such ‘premises’ for 
‘RTA Part 6A compliance purposes’.   
 
S.61A(3) provides that the inspection power includes a power to inspect records and 
(using equipment there) take free copies of records and other materials.   
 
S.61A(4) elaborates on the powers available for the purposes of an inspection.  It does 
so by applying provisions that already exist governing MDLR inspections.  They limit when 
entry can be made and how intrusive an inspection can be.  They do not authorise the 
use of force.  
 
The applied provisions provide: 

• s.54(3) – empowers an officer to enter premises to carry out an inspection; 

• s.54(4) – permits an officer, after having entered premises under subclause (3), to 
also inspect and enter any vehicle located at those premises.  For example, an officer 
may enter the premises of a business and inspect the vehicles located at the 
premises, for compliance purposes; 

• s. 54(5) – provides that an entry and inspection may be made at any time during the 
hours the business is usually operating without the consent of the occupier.  However, 
if the premises are unattended at the time of the proposed entry, or the premises are 
used for predominantly residential purposes, consent to the inspection must have 
been obtained; 

• s. 54(6) – restricts entry and inspection of premises under s. 54(5)(b) without the 
consent of the occupier, unless the officer has reason to believe the premises are 
attended at the time. 

• s. 54(7) – restricts an officer from entering and inspecting premises under s. 54(5) 
without consent of the occupier, if parts of the premises are used for residential 
purposes. 

• s. 54(9) – provides the proposed s. 61A does not authorise an officer to use force 
when carrying out an inspection, but it does allow an officer to open unlocked doors, 
panels, objects or other things and the moving, but not the removal of, anything that 
is not locked up or sealed. 
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Proposed s.61B – ‘Search of premises’ 
 
This section empowers officers to search premises associated with immobilisation, towing 
or detention for compliance with the provisions of RTA Part 6A.  In general terms, 
searches of premises may be carried out pursuant to a warrant, with the consent of the 
occupier or during hours of operation of the business. 
 
S.61B(1) expands slightly on the definition of ‘premises’ in s.61A(1).  It includes premises 
where the officer concerned reasonably believes there may be relevant documents.  
 
S.61B(2) provides that an officer may search (rather than ‘inspect’) ‘premises’ for ‘RTA 
Part 6A compliance purposes’.   
 
S.61B(3) provides that the search power extends to vehicles that are present.  
 
S.61B(4) provides that the search power includes a power to take free copies of records 
and other materials using equipment there.  It extends to information extracted from a 
device at the premises. 
 
S.61B(5) provides that the search power includes a power to take seize and remove 
records, devices and things on the reasonable belief that they will, or may on inspection, 
provide evidence of an offence.  
 
S.61B(6) elaborates on the powers available for the purposes of an inspection.  It does 
so by applying provisions that already exist governing inspections in the MDLR context.  
They cover when entry can be made and how intrusive a search can be.  They authorise 
the use of reasonable force.  They do not extend to searching a person.     
 
The applied provisions provide: 

• s.55(3) – empowers an officer to enter premises to carry out a search; 

• s.55(5) – (a) to (c) sets outs the various reasons for which an officer may use the 
powers under the clause to search premises.  An entry and search may be made at 
any time: 
o when a warrant to enter the premises has been issued under s.65; 
o with the consent of the occupier; or 
o during the hours the business is usually operating without the consent of the 

occupier.  However, if the premises are unattended at the time of the proposed 
entry, or the premises are used for predominantly residential purposes, consent to 
the search must have been obtained; 

• s. 55(6) – restricts entry and inspection of premises under s. 55(5)(c) without a warrant 
or the consent of the occupier, unless the officer has reason to believe the premises 
are attended at the time. 
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• s.55(7) – restricts an officer from entering and inspecting premises under s.55(5)(c) 
without consent of the occupier, if parts of the premises are used for residential 
purposes. 

• S.55(9) – clarifies that the power to search under this clause does not include the 
power to search a person. 

• S.55(11) – permits an officer to use reasonable force when conducting a search. 
 
 
Proposed s.61C – ‘Direction to produce records, devices or other things’ 
 
S.61C(1) provides that for ‘RTA Part 6A compliance purposes’ a person can be directed 
to produce relevant records, documentation and devices. 
 
S.61C(2) provides that such a direction must specify what is to be produced and where 
and to whom it is to be produced.  
 
S.61C(3) provides for inspection, copying, and seizing and removing.  
 
S.61C(4) provides that it is an offence to fail to comply without reasonable excuse.  
 
S.61C(5) provides that the possibility of self-incrimination is not a reasonable excuse.  
 
S.61C(6) provides that what is produced in compliance with a direction is not admissible 
in evidence against that person.  
 
 
Proposed s.61D – ‘Direction to provide information’ 
 
S.61D(1) provides that for ‘RTA Part 6A compliance purposes’ a person can be directed 
to provide information. 
 
S.61D(2) provides that it is an offence to fail to comply without reasonable excuse.  
 
S.61D(3) provides that it is an offence to give false or misleading information.  
 
S.61D(4) provides that it is a reasonable excuse if the person does not know and could 
not be reasonably expected to know or ascertain the information, and that the possibility 
of self-incrimination is not a reasonable excuse.   
 
S.61D(5) provides that what is produced in compliance with a direction is not admissible 
in evidence against that person, except for proceedings under s.61D(3).  
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Proposed s.61E – ‘Direction to provide reasonable assistance for powers of 
inspection and search’ 
 
S.61E(1) provides that a person can be compelled to provide reasonable assistance to a 
person exercising a power under s.61A or s.61B. 
 
S.61E(2) limits for how long a person can be so compelled. 
 
S.61E(3) makes it an offence to fail to comply without reasonable excuse.  
 
S.61E(4) provides that it is a reasonable excuse if the direction is unreasonable or its 
subject matter is outside of the scope of the business or other activities of the person and 
that the possibility of self-incrimination is not a reasonable excuse.   
 
S.61E(5) provides that information resulting from compliance with a direction is not 
admissible in evidence against that person.  
 
Proposed s.61D – ‘Directions under this Division’ 
 
S.61F applies the current s.60 and s.61 to a direction under this Division.  Under s.60, a 
direction may be given orally or otherwise and, if not given in person, can be sent in any 
manner.  Under s.61, directions must state when they are to be complied with.       
 
 
CLAUSE 15 – PART 4 DIVISION 7 HEADING AMENDED 
 
This amends the heading to Part 4 Division 7 by inserting ‘or RTA Part 6A compliance 
purposes’. 
 
 
CLAUSE 16 – SECTION 63 AMENDED 
 
S.63 provides for applications for warrants.  This amends the provision by inserting 
references to ‘RTA Part 6A compliance purposes’ so that s.63 will cover applications for 
warrants for those purposes. 
 
 
CLAUSE 17 – PART 4 DIVISION 8 HEADING AMENDED 
 
The heading for Part 4 Division 8 says ‘Other provisions regarding inspections and 
searches for MDLR compliance purposes’.  This provision adds ‘or RTA Part 6A 
compliance purposes’. 
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CLAUSE 18 – SECTION 67 AMENDED 
 
S.67 provides for the use of assistants when MDLR powers are exercised.  This amends 
s.67 by extending it to cover matters under proposed Division 6A.   
 
 
CLAUSE 19 – SECTION 68 AMENDED 
 
S.68 provides for the use of examination and processing equipment when MDLR powers 
are exercised.  This amends s.68 by extending it to cover matters under proposed 
Division 6A.   
 
 
CLAUSE 20 – SECTION 69 AMENDED 
 
S.69 provides for a person assisting under s.67 to operate equipment to access 
information.  One of the circumstances in which that can happen is if the relevant police 
officer reasonably believes that the information may provide evidence of an MDLR 
offence.  This amends s.69 by extending it to cover offences under proposed Part 6A of 
the Road Traffic Act 1974. 
 
 
CLAUSE 21 – PART 4 DIVISION 9 HEADING AMENDED 
 
This amends the heading to Part 4 Division 9 by inserting ‘or RTA Part 6A compliance 
purposes’ (i.e. compliance purposes relating to proposed Part 6A of the Road Traffic Act 
1974). 
 
 
CLAUSE 22 – SECTION 70 AMENDED 
 
S.70 provides for the giving of receipts when a thing is seized.   This amends s.70 by 
extending it to cover where things are seized under proposed Division 6A or 6B. 
 
 
CLAUSE 23 – SECTION 71 AMENDED 
 
S.71 provides for the giving of an ‘embargo notice’; a notice to prohibit a person from 
dealing with a thing that cannot be seized or cannot readily be seized.  This amends s.71 
by extending it to cover such non-seizure under proposed Division 6A or 6B. 
 
CLAUSE 24 – SECTION 74 AMENDED 
 
S.74 provides for the rights of an occupier of premises where those premises are to be 
entered.  Some of the rights are tied to entry under specified provisions. This amends 
s.74 to confirm that it applies where those specified provisions apply because of proposed 
s.61A(4) (in that in the proposed provisions the term ‘controller’ is used rather than 
‘occupier’). 
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CLAUSE 25 – SECTION 78 AMENDED 
 
S.78 provides for records, devices and information to be given to public authorities and 
Australian police officers if the CEO or the Commissioner for Police consider it 
appropriate, and after consultation with the proposed recipient.  This amends s.78 by 
extending it to cover where the record, device or information is seized under proposed 
Division 6A or 6B. 
 
 
CLAUSE 26 – SECTION 105 AMENDED 
 
S.105(1) provides who can commence a prosecution under the Road Traffic Act 1974; 
essentially police and those authorised by them.  This amends s.105(1) so that it does 
not apply to offences under proposed Part 6A of that Act.  It also amends s.105(2) so that 
those shown there – being those who can prosecute other road law offences – can 
prosecute offences under proposed Part 6A.  
 
 
CLAUSE 27 – SECTION 133 AMENDED 
 
Under s.133 regulations may provide for the review of decisions under a road law (the 
reviewer being the State Administrative Tribunal, another tribunal or a body or person).  
This extends s.133 to cover a decision of the CEO to approve or not approve a storage 
yard under proposed s.104 of the Road Traffic Act 1974. 
 
 
 
 
 
 
 
 
 


