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1 Referral and Background 
The Referral of the Corruption, Crime and Misconduct Amendment Bill 
2017 
1.1 On 19 May 2020, the Legislative Council, on the motion of Hon Michael Mischin, discharged 

the Corruption, Crime and Misconduct Amendment Bill 2017 (Bill) from the Notice Paper and 
referred it to the Procedure and Privileges Committee (PPC) for inquiry and report in the 
following terms: 

(1) for consideration of the possible impact of the bill on any current legal 
proceedings, and to report by no later than Tuesday, 13 October 2020; and 

(2)  the committee has the power to inquire into and report on the policy of the 
bill. 

1.2 This was, in fact the second referral of the Bill to the PPC since it had been introduced into 
the Legislative Council by message from the Legislative Assembly on 28 November 2017. 

Background and First Referral 
1.3 The stated purpose of the Bill is to restore the power and jurisdiction of the Corruption and 

Crime Commission of Western Australia (CCC) to investigate that conduct of Members of the 
Parliament of Western Australia which may constitute certain offences against the Parliament 
under Chapter XIII of the Criminal Code.  Such offences have always been subject to 
investigation and summary punishment as contempts by the Houses of Parliament 
themselves under s 8 of the Parliamentary Privileges Act 1891. 

1.4 The CCC’s power and jurisdiction over these offences against the Parliament had been lost 
due to an amendment made in December 2014 to section 3(2) of the Corruption, Crime and 
Misconduct Act 2003 (CCM Act) by the deletion of a single word; “exclusively”.  The reasons 
for the amendment were outlined in PPC Report 48, as follows:1 

7.5 In relation to the amendments to s 3(2) the Explanatory Memorandum stated: 
Subsection (2) is amended by deleting the words “exclusively” and “unless that House 
so resolves”. The existing provisions of subsection 3(2) of the Act have been virtually 
ineffectual in defining the scope of the CCC’s jurisdiction with respect to allegations of 
misconduct against Members of Parliament. This is because, despite the Parliamentary 
Privileges Act 1891 and the Parliamentary Papers Act 1891, there currently exists 
overlapping regulation of unacceptable activities in Parliament through various 
offences under the Criminal Code. The current provisions also wrongly imply that 
Parliament can waive all privilege by resolution. 

7.6 On 14 October 2014 the Premier, Hon Colin Barnett MLA, made the following comments 
regarding parliamentary privilege and the proposed amendments to the CCC Act: 

Parliamentary Privilege — Clause 6 
Mr C.J. BARNETT — by leave: This statement relates to the legislation and the issue 
of parliamentary privilege, and I make it to place it on the public record for the 
purposes of clarification. It is a long statement, so I have sought leave to read the 
statement. It relates to clause 6. The amendments proposed by clause 6(5) to section 
3(2) of the principal act are being made to further clarify and to confirm that 

                                                      
1 PPC Report 48, p. 56-57. 
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parliamentary privilege is not affected by the operation of the Corruption and Crime 
Commission Act. 
In brief, the law of parliamentary privilege in Western Australia is that which applied as 
at 1 January 1989 to the United Kingdom’s House of Commons, its members and 
committees. Article 9 of the Bill of Rights 1689 is the relevant source of that privilege, 
and provides that proceedings in Parliament ought not to be impeached or 
questioned in any court or place out of Parliament. A proceeding in Parliament 
therefore enjoys the protection afforded by parliamentary privilege. As a result, 
members of Parliament cannot be questioned on their motives or actions in 
undertaking work directly and immediately connected with the work of the house or a 
parliamentary committee. The same protection is afforded to witnesses before a 
house or a committee. A statute may make it clear, either by express words or 
necessary implication, that parliamentary privilege does not apply. For example, there 
are offences under chapter VIII of the Criminal Code providing for offences against 
the legislature. Among them is section 57, which makes it an offence to give false 
evidence before Parliament. In order to mount a successful prosecution, it would be 
necessary to lead evidence of the proceedings in Parliament and expose that evidence 
to cross-examination and contradiction. Given that proceedings of Parliament are 
protected by parliamentary privilege and so cannot be impeached or questioned, it 
would be impossible to mount a successful prosecution unless section 57 indicated 
that parliamentary privilege does not apply to that section. Given this evidentiary 
position and the nature of the offence created by section 57, it is arguable that in 
enacting section 57, Parliament waived its privilege, given the impossibility of 
obtaining a conviction for such an offence without the prosecution leading evidence 
of what the accused had said before Parliament. Ordinarily, dealing with false 
evidence before Parliament or one of its committees is something Parliament would 
deal with. The “implicit waiver” interpretation of section 57 leaves it open for the 
police to make inquiries if a charge were being considered. However, it is not a matter 
for inquiry by any other body, such as the CCC. Its jurisdiction is confined to that 
provided for in the principal act. The act makes no express or implied waiver of 
parliamentary privilege. Indeed, the contrary intention is expressed in section 3(2), 
which provides that — 

Nothing in this Act affects, or is intended to affect, the operation of the 
Parliamentary Privileges Act 1891 or the Parliamentary Papers Act 1891 … 

The amendments proposed by clause 6 to section 3(2) have two legal consequences. 
First, they further clarify and ensure that in relation to matters over which the 
Parliament has authority pursuant to its privileges, the CCC has no jurisdiction. 
Second, as a more general principle of statutory interpretation, they clearly place on 
the public record that this Parliament intends that its privileges are not to be affected 
by its legislation unless the Parliament itself decides to do so by express words or 
necessary implication. As honourable members will appreciate, this is very important 
because parliamentary privilege provides, for example, the capacity for members of 
Parliament and witnesses before Parliament to say what they think needs to be said in 
parliamentary proceedings without being questioned in any court or place out of 
Parliament. This is an essential element of our representative parliamentary 
democracy.  

7.7 It appears to have been the clear intention of the Parliament that from 2014 onwards the 
Parliament alone would have the power to investigate matters to which parliamentary 
privilege applied, and that the WA Police alone would be responsible for investigating the 
Criminal Code offences to the extent which that could be practically done – implied 
waiver of privilege or not. 
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1.5 Section 3(2) of the CCM Act had been enacted primarily to preserve the law of parliamentary 
privilege and ensure that, other than where expressly excluded by the CCM Act, it continued 
to have effect.  Its original form was as follows:  

Nothing in this Act affects, or is intended to affect, the operation of the 
Parliamentary Privileges Act 1891 or the Parliamentary Papers Act 1891 and a 
power, right or function conferred under this Act is not to be exercised if, or to the 
extent, that the exercise would relate to a matter determinable exclusively by a 
House of Parliament, unless that House so resolves. [emphasis added] 

1.6 The Bill, therefore, proposes an amendment to the CCM Act to restore the pre-2014 position, 
being the restoration of the word “exclusively” to s 3(2).   

1.7 The history of the first referral to the PPC was set out in Hon Michael Mischin’s introductory 
speech in moving the ‘second’ of the referral motions as follows:2 

I will briefly remind members of the history of the bill. It was originally introduced 
into the other place as a component of the Corruption, Crime and Misconduct and 
Criminal Property Confiscation Amendment Bill 2017, a larger bill that proposed, 
amongst the matters contained in this bill, conferring powers for the Corruption 
and Crime Commission to deal with confiscation of proceeds of crime matters. In 
the course of the debate it became clear that the proposed amendment, the 
subject of this bill, needed to be considered in greater detail. 

On Wednesday, 7 September 2017, the government moved to split that bill, and 
the component that proposes to extend the power of the Corruption and Crime 
Commission over members of Parliament was introduced on 28 November 2017.  
On 20 March 2018, on the motion of the Leader of the House, the bill was referred 
to the Standing Committee on Procedure and Privileges for report. Originally, the 
report date was to be 10 April, but that was extended by the house to 10 May 
2018, and the committee reported on that date. In short, it found that the bill did 
not have implications for parliamentary privilege, but in its comprehensive report it 
made a number of important observations on the question of the protection of 
parliamentary privilege and the procedures of the house. 

Report 48 
1.8 The PPC’s Report 48 dealt with the first referral of the Bill and was presented on 10 May 

2018.3 
1.9 On 7 September 2017, the Attorney General tabled in the Legislative Assembly a legal 

opinion from the then Solicitor General to the effect that the reinsertion of the word 
“exclusively” in s 3(2) of the CCM Act by the Bill would not affect parliamentary privilege.4  
Much of the discussion centred on the CCC currently being unable to investigate those 
Chapter XIII Criminal Code offences by Members of Parliament that were mirrored as 
summarily punishable contempts of Parliament in s 8 of the Parliamentary Privileges Act 
1891.  A restoration of the CCC’s ability to investigate such offences would not, it was 
argued, affect parliamentary privilege at all. 

                                                      
2  Hansard, Western Australia, Legislative Council, 19 May 2020, p. 2770. 
3  Western Australia, Legislative Council, Procedure and Privileges Committee, Corruption, Crime and Misconduct 

Amendment Bill 2017, Report 48, 10 May 2018: 
https://www.parliament.wa.gov.au/Parliament/commit.nsf/(Report+Lookup+by+Com+ID)/899D1306BAD8FB0448
2582890011F7F5/$file/Standing%20Committee%20on%20Procedure%20and%20Privileges%20-
%20Report%20No.%2048%20-
%20Corruption%2C%20Crime%20and%20Misconduct%20Amendment%20Bill%202017.pdf 

4  Tabled Paper 581, Legislative Assembly, 7 September 2017, (Attorney General). 
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1.10 The PPC obtained its own legal opinion on the proposed effect of the Bill from counsel, 
Mr Bret Walker SC.  Although expressing some unease about the potential evidential issues 
during CCC investigations involving Members of Parliament, Mr Walker agreed with the 
opinion of the Solicitor General that the amendment contained in the Bill would not 
adversely impact parliamentary privilege:5 

In my view clause 3(2) of the CCC Act preserves parliamentary privilege and the 
proposed amendment will not alter this position.  The only likely impact on 
parliamentary privilege of the proposed amendment is that it will give rise to some 
incidental issues relating to the identification of parliamentary privilege and the 
proper use of evidence in the course of the CCC’s exercise of its investigative 
function. 

1.11 These 2018 comments of Mr Walker have proved somewhat prophetic. 
1.12 The Bill proceeded to Committee of the Whole House stage and was at the consideration of 

Clause 1 of the Bill when the second referral of the Bill to the PPC occurred. 

The Second Referral 
1.13 The reason for this current, second, referral was an unexpected development in 

parliamentary privilege in Western Australia.  A covert CCC investigation in April 2019 into 
several former Members of the Legislative Council and their electorate staff, and a 
subsequent CCC public inquiry in August 2019 into possible misuse of the parliamentary 
allowance scheme for Members of the Western Australian Parliament, took an unexpected 
turn with both the CCC and the Attorney General adopting a sharply conflicting 
interpretation to that of the Legislative Council on the impact of parliamentary privilege on 
the CCC’s broad investigative powers. 

1.14 In short, the CCC and the Attorney General formed a common view that the CCC has the 
power under the CCM Act to: 
 order the production of; 
 seize; and  
 examine at length, 
any material that may be subject to parliamentary privilege, with the only limitation imposed 
by s 3 (2) of the CCM Act being as to the use it may make as evidence of any privileged 
material.  In the present CCC investigation, the evidence in issue include emails and other 
documents contained on several years’ worth of former Members and their electorate staffs’ 
email accounts equating to between 400 and 600 terabytes of data.6 

1.15 This interpretation of the effect of s 3(2) of the CCM Act is destructive of the concept of 
parliamentary privilege as it is understood to apply to the Legislative Council of Western 
Australia and to most other Houses of Parliament whose practices and privileges are based 
on the privileges of the United Kingdom House of Commons.  It is contrary to the weight of 
legal authority and the practical trend towards memoranda of understanding and protocols 
between Australian parliaments and various law enforcement agencies regarding the 
confidential handling of evidence that may be subject to parliamentary privilege.7  

                                                      
5  PPC Report 48, p6. 
6  Letter, Mr John McKechnie QC, Commissioner, CCC of Western Australia, to Hon Kate Doust MLC, President of the 

Legislative Council and Chair of the PPC, dated 25 July 2019, p2; Mr Angelo Giaros, Chief Information Officer, 
Department of the Premier and Cabinet, Transcript of Evidence, 23 September 2019, p2. 

7  For instance: Crane v Gething [2000] FCA 45 (18 February 2000); O'Chee v Rowley [1997] QCA 401 (4 November 
1997); and the United States’ case of United States v. Rayburn House, Rm 2113, Washington, DC, 497 F.3d 654 (D.C. 
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Accordingly, the President of the Legislative Counsel engaged legal counsel and commenced 
legal proceedings to clarify the impractical conflict in the interpretation of s 3(2) of the CCM 
Act. 

1.16 Reports 55 to 58 of the PPC set out the background facts to the legal proceedings currently 
before the Supreme Court.  No trial date has been set as yet. 

1.17 The outcome of the current legal proceedings will have a significant impact on any 
investigation involving compulsory production powers undertaken by any State or Federal 
law enforcement agency into Members of Parliament, those who work for them, and senior 
public servants. 

A Different Approach — Western Australia Police Force Investigations 
1.18 In stark contrast to its impasse with the CCC, over the course of the past year the PPC has 

worked closely with the Western Australia Police Force (WAPOL) on a number of related 
investigations.  On each such occasion, the PPC and WAPOL have been able to expeditiously 
negotiate an agreed procedure that allowed WAPOL to obtain all of the evidence that it was 
seeking in a timely manner and without WAPOL investigators accessing any material that was 
subject to parliamentary privilege. 

1.19 The PPC is currently in the advanced stages of negotiating a memorandum of understanding 
with WAPOL, to present to the Legislative Council for its approval, that will aim to facilitate 
high level cooperation between the Legislative Council and WAPOL going forward. 

2 Counsel’s Opinion 
2.1 Upon receipt of the second referral of the Bill, the PPC sought the opinion of the legal 

counsel who are representing the President of the Legislative Council in the present Supreme 
Court proceedings.  Their opinion is attached at Appendix 1. 

2.2 Counsel concluded that the proposed amendment contained in the Bill was too ambiguous 
to pass in its current form:8 

81.  The stated object of the proposed amendment of s 3(2) is, in essence, to loosen the 
restriction on the functions of the CCC, under the second limb, and allow the CCC to 
investigate possible serious misconduct by a member of Parliament which could 
amount to an offence under the Criminal Code, but not to loosen the restriction 
which prevents the CCC’s powers and rights from being exercised with respect to 
privileged records. 

82.  But if the word “exclusively” is inserted after “determinable” in s 3(2), there will be a 
question whether the restriction, in the second limb, upon the exercise of powers 
and rights conferred under the CCM Act has been loosened so as to allow those 
powers and rights to be exercised in relation to records and things which are 
subject to parliamentary privilege. 

83.  This possible meaning arises from the fact that it will be open to contend that the 
question whether a record is subject to parliamentary privilege is not a matter 
determinable exclusively by Parliament because, as has been pointed out above, 
there are circumstances in which courts may be called upon to determine whether 

                                                      
Cir. 2007). Memoranda of understanding and operational protocols preserving parliamentary privilege during 
searches relating to Members of Parliament are currently in place between Houses of Parliament and law 
enforcement agencies in the following Australian jurisdictions: Commonwealth, Australian Capital Territory, 
Queensland and New South Wales. 

8  Counsel’s opinion, paras 81 to 86. 
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a particular record is the subject of parliamentary privilege. There will be a 
question whether the clarity of the first limb of s 3(2) precludes this meaning or 
whether the amendment broadens the CCC’s powers and rights, as well as its 
functions, with respect to members of Parliament and their records. It cannot be 
assumed that the second reading speech will avoid such a meaning being 
attributed to the amended subsection. Such speeches have a very limited role in 
the interpretation of Acts by the courts. 

84.  While the proposed amendment has the apparent virtue of brevity, that is not a
true virtue here, because it would raise a real ambiguity.

85. It is unnecessary to express a concluded view on just how s 3(2) would be
construed by a court, if it was amended in the proposed manner. The point is that
with a matter as important as parliamentary privilege, an amendment should not
be supported if it exposes a real risk of an interpretation which would diminish
parliamentary privilege when that is not the real object of the amendment.

86.  The proposed amendment would certainly achieve the object of expanding the
classes of conduct which the CCC is entitled to investigate, as the then Solicitor
General explained in a 2017 briefing note (appx 1 to PPC Report 48). Although that
briefing note includes a view that the proposed amendment would not otherwise
affect parliamentary privilege, it did not specifically address the point raised in
para 83 above. The two sets of current proceedings involving the Legislative
Council, the Attorney-General and the CCC, which relate to the effect of s 3(2),
reflect some controversy about the meaning of the subsection and the scope of
parliamentary privilege and demonstrate the importance of avoiding, rather than
introducing, doubt about the protection of parliamentary privilege.

3 Recommendation 
3.1 The PPC recommends that, in view of the opinion of counsel, the Bill not be passed in its 

current form. 

RECOMMENDATION 1 

That the Bill not be passed in its current form. 

Hon Kate Doust MLC 
Chair
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Date first appointed:

24 May 2001

Terms of Reference:

The following is an extract from Schedule 1 of the Legislative Council Standing Orders:

'1. Procedure and Privileges Committee

1.1 A Procedure and Privileges Committee is established.

1.2 The Committee consists of 5 Members, including the President and the Chair of Committees, 
and any Members co-opted by the Committee whether generally or in relation to a particular 
matter. The President is the Chair, and the Chair of Committees is the Deputy Chair, of the 
Committee.

1.3	 With	any	necessary	modifications,	Standing	Order	163	applies	to	a	co-opted	Member.	

1.4 The Committee is to keep under review the law and custom of Parliament, the rules of 
procedure of the Council and its Committees, and recommend to the Council such alterations 
in that law, custom, or rules that, in its opinion, will assist or improve the proper and orderly 
transaction of the business of the Council or its Committees.' 
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