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Chair’s Foreword 

his report tables a report by Matthew Zilko SC, the Parliamentary Inspector of the 
Corruption and Crime Commission, titled Can the Commission decline to form an 
opinion that serious misconduct has occurred despite the definition being met? 

The Parliamentary Inspector informs the Parliament of a legal disagreement between his 
office and the Corruption and Crime Commission on whether the commission can decline to 
form an opinion that ‘serious misconduct’ has occurred despite that definition in the 
Corruption, Crime and Misconduct Act 2003 (CCM Act) being met. 

It is undesirable for the Office of the Parliamentary Inspector and commission to have 
opposing views on something as important as the commission making an opinion of serious 
misconduct against a public officer. The law should be clear. 

The committee agrees with the Parliamentary Inspector’s suggestion that consideration be 
given to amending the CCM Act to clarify its intent in respect of matters raised in his report. 
There is an opportunity to do this as part of the Department of Justice’s reform of the 
CCM Act. 

On behalf of the committee I thank the Parliamentary Inspector for bringing this issue to the 
attention of the Parliament. 

 
Mr M. Hughes, MLA 
CHAIR 
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Ministerial Response 

In accordance with Standing Order 277(1) of the Standing Orders of the Legislative Assembly, 
the Joint Standing Committee on the Corruption and Crime Commission directs that the 
Attorney General report to the Assembly as to the action, if any, proposed to be taken by 
the government with respect to the recommendation of the committee. 
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Recommendation 

Recommendation  

That the Attorney General direct the Department of Justice to examine matters raised in 
the attached report by the Parliamentary Inspector as part of its project to modernise the 
Corruption, Crime and Misconduct Act 2003, and report to Parliament as to the action, if 
any, proposed to be taken by the government with respect to these matters. 
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A need for clarity 

In circumstances where a police officer is found to have acted contrary to law … it seems 
to me evident that the intent of the CCM Act [Corruption, Crime and Misconduct Act 2003] 
is that an opinion of serious misconduct must follow. The Commission takes a different 
view, namely, that it is not bound to form an opinion of serious misconduct despite a 
public officer’s actions meeting the relevant definition. 

Matthew Zilko SC, Parliamentary Inspector of the Corruption and Crime Commission 

A report by Matthew Zilko SC, Parliamentary Inspector of the Corruption and Crime 
Commission, titled Report on the operation of the Corruption, Crime and Misconduct Act 
2003: Can the Commission decline to form an opinion that serious misconduct has occurred 
despite the definition being met? is attached at Appendix 1. 

The Parliamentary Inspector informs Parliament of a disagreement between his office and 
the Corruption and Crime Commission (commission) on the nature of the commission’s 
power to form opinions on serious misconduct. 

This issue arose during the Parliamentary Inspector’s investigation of a complaint against a 
police officer made by a member of the public. 

The summary below provides some context to the committee’s recommendation. Please see 
Appendix 1 for full details of the relevant incident, subsequent court decision and legal 
arguments arising from this matter. 

The complainant was acquitted on a charge of assaulting and obstructing a police officer. 
Magistrate Malley found that the police officer had unlawfully assaulted the complainant.1 
After the court case, the complainant made a formal complaint to the WA Police Force and 
commission alleging that the police officer acted contrary to law and, therefore, engaged in 
serious misconduct (police misconduct). 

A central function of the commission is to receive, deal with and investigate serious 
misconduct by public officers. Under the Corruption, Crime and Misconduct Act 2003 
(CCM Act) the commission has a broader scope to scrutinise the conduct of police compared 
to the rest of the public sector. All police misconduct is serious misconduct. The term ‘police 
misconduct’ includes ‘reviewable police action’, which in turn includes ‘any action taken by a 
member of the Police Force … [that] is contrary to law’.2 

The Parliamentary Inspector says the above 3 definitions produce the ‘clear result’ that 
action taken that is contrary to law constitutes serious misconduct.3  

                                                           
1  Appendix 1, p6. 
2  ‘Serious misconduct’, ‘police misconduct’ and ‘reviewable police action’ are defined in s3 of the 

Corruption, Crime and Misconduct Act 2003. 
3  Appendix 1, p3. 
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Section 22 of the CCM Act deals with commission assessments and opinions as to the 
occurrence of serious misconduct. Section 22(1)(a) provides that ‘Regardless of whether or 
not there has been an allegation of serious misconduct, the Commission may make 
assessments and form opinions as to whether serious misconduct … has or may have 
occurred’ [our emphasis]. 

There is a difference of opinion on how to interpret the commission’s powers under this 
section and, in particular, the first occurrence of ‘may’. The Parliamentary Inspector 
considers that the word ‘may’ ‘does no more than confer on the Commission a right to make 
assessments and form opinions, regardless of whether it has received an allegation of serious 
misconduct’ [original emphasis].4  

The Parliamentary Inspector says the commission and he agree that all unlawful actions by a 
police officer will be police misconduct and, therefore, serious misconduct. However, they 
hold different views on the whether an opinion of serious misconduct follows: 

• The Parliamentary Inspector considers that when a public officer has engaged in conduct 
that meets the definition of serious misconduct it is not open to the commission to 
decline to form an opinion that serious misconduct has occurred. 

• The commission considers that in the above circumstances it has a discretion as to 
whether to form an opinion of serious misconduct, and is not bound to make an opinion. 

The Department of Justice is undertaking a project to modernise the CCM Act. This and 
previous committees have raised concerns about various aspects of the CCM Act. 

As the Parliamentary Inspector notes, it is undesirable for the Parliamentary Inspector and 
commission to have opposing views on something as important as the commission making 
an opinion of serious misconduct. He respectfully suggests that consideration be given to 
amending the CCM Act to clarify its intent in respect of matters raised in his report.5 

The committee agrees. The law should be clear. There is an opportunity to address this legal 
uncertainty as part of the reform of the CCM Act. We therefore recommend: 

Recommendation  

That the Attorney General direct the Department of Justice to examine matters raised in 
the attached report by the Parliamentary Inspector as part of its project to modernise the 
Corruption, Crime and Misconduct Act 2003, and report to Parliament as to the action, if 
any, proposed to be taken by the government with respect to these matters. 

 
MR M. HUGHES, MLA 
CHAIR

                                                           
4  ibid, p9. 
5  ibid, p11. 
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Appendix One  

Parliamentary Inspector’s report  
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